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Foreword

Lund University, Sweden, is the only seat of learning having Sociology of Law (here-
after SoL) at all levels in Europe. SoL was initiated in 1972 as a department at the
Social Science Faculty, with professor Per Stjernquist as chair. Later on, for some 10
years, SoL was a division within the department of Sociology but from January 2006,
SoL is an autonomous department at the Social Science Faculty. We will take the op-
portunity to introduce ourselves with this anthology containing different contribu-
tions from the colleagues in SoL at Lund University. What the various articles have
in common — besides originating from the department of Sociology of Law in Lund
— is that most of them were presented in different sessions at the Law & Society con-
ference in Berlin, July 2007. Even if many of the articles are or will be published in
different Journals and books, we want to collect them in one volume in order to show
the breadth and depth of our research.

SoL is an academic discipline including complete undergraduate and graduate ed-
ucation with separate courses for 120 plus 60 ECT and postgraduate education. This
forms a unique situation for qualified training with many professional applications.
SoL encompasses some 25 researchers including 2 professors, 5 lecturers, 2 research-
ers and 15 PhD students. In terms of gender, 14 are female and 11 male. We are or-
ganised through an administrative director, a director of studies (basic education), a
director of PhD-studies and a representative of the subject (professor in chair). SoL
has proper administrative services and an ombudsman for our PhD-students. We
have some 400 students every year.

SoL is researching the relation between law and society and we have a specific fo-
cus on norms. A SoL perspective on law does not mean that the focus is on some sin-
gle enactment but on law in its social context. SoL is at the same time a legal science
and a social science — mutually influencing each other. The argument for this is that
one research project could be relevant in both directions and disciplines — theoreti-
cally as well as methodologically. What is common for jurisprudence and SoL is the
interest in the legal system and the dependency between (social) norms and legal
rules. In the introductory article of this anthology, a special interest is geared towards
a discussion about the relation between a legal and a social science perspective on de-
cision-making. The article starts with a description of the legal dogmatic perspective



on law and continues with an explanation of the role of SoL as a complement and a
competitor when it comes to understanding legal decision-making. In this introduc-
tory chapter, the different contributions of the different authors are put into context
and shortly introduced.

Research in SoL in Lund covers a broad spectrum. We have #hree strong and well
established research areas — many of them with a focus on norms as shown in this
volume:

Social Welfare, Democracy and Social Politics: has a focus on Swedish welfare issues
having some 15 dissertations and research reports: Social Welfare Legislation in Pol-
itics and Administration; Norm Creation and Democracy through Consumer Col-
laboration; Headmasters and Norms in School Development; Legal Security and
Compulsory Care; Work Environment within the Elderly Care; A socio-legal study
within the area of Autism; Social Investigations on Children; and Victims of Crime.

Children, Youth, Family and Victims of Crime: in this field of research we have at least
15 dissertations and research reports: Custody Disputes, Mediation and Collabora-
tion as New Alternative Methods in Swedish Child and Family Practice; Child
Rights and Child Labour in Paraguay; Violence against Women; Social Investiga-
tions on Children; Working with Children as Victims of Crime; and Evaluation of
National Experimental Work in Child Advocacy Centres 2006-2007 (7 different re-
search reports).

Environment and Sustainable development. has 10 dissertations or ongoing PhD
projects and some 15 research reports since 1997. That is also an established and
strong field of research: Urban spatial planning; Acid Rain and the Law Processes;
Environmental Education & Education for Sustainability; The use of Models in Pol-
icy Making related to Environment and Sustainable Development; Infrastructure for
the Third Generation Mobile Telephone System in Sweden; Space Information for
Sustainable Development; An Investigation on the Tunnel through the Hallandsas
Ridge, Corporate Social Responsibility (CSR); Sustainable Development in Public
Procurement; The Environmental War; Eco-Strategic Forestry and Swedish Forest
Policy.

Many of these research projects have had an impact on legislation processes and on
legal & administrative actors. Several of our research projects have also attracted in-
terest from the mass media, professional journals and national agencies & munici-
palities. Worth mentioning is the interest in research on law in transition. All the
mentioned research areas will offer many opportunities for the renewal of SoL and
contribute to the international development of norm science within social science
and law, which this anthology hopefully will give a flavour of.

Lund 2008-06-28

Hikan Hydén Per Wickenberg
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Hakan Hydén

Using Law as a Model

Different Approaches to the understanding of

normative decision making

The internal and external perspective of law

One way of defining Sociology of Law is to describe it as another perspective on law
than the traditional legal science, i.e. legal dogmatics, falls back on. At least every so-
cial science uses two perspectives on its object of investigation, one internal and one
external perspective. For instance it is legitimate within microeconomics to study an
enterprise from within focussing on internal processes of decision-making, what ac-
tors within the company do and how things are organized within the company. Oth-
er scholars within microeconomics might be interested in the relation between a cer-
tain enterprise and its external relations, or the relation between enterprises as such
and other sectors of society, such as politics or other actors in the industrial sector.
In the same way scholars in political science may pay attention to internal aspects of
the political system, such as the acts and organization of the political parties or the
parliament, etc., while other researchers may take a step back and look at the political
system from outside, asking questions such as what role does the political system play
in society as a whole, what are the interactions between the political system and eco-
nomics or the social sector in society.

The same goes for scholars studying the legal system. Most scholars have an inter-
nal approach and are analysing the premises for legal decision-making, how the legal
acts and the legal actors are systematized and organized. Some scholars, however, uti-
lize an external perspective and look at the legal system from outside. One way of
describing the difference is to talk about knowledge in law and knowledge about the
law (Stromholm 1981, Hydén 2002, Banakar 2006, Tuori 2008). These two per-
spectives of the study object tend to stimulate the development in the respective sci-
ence. Dynamic tensions are created where the one perspective has to be complement-
ed by the insights of the other and vice versa. In legal science, however, the two per-
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spectives have drifted apart such that they are no longer regarded as belonging to the
same science. The internal perspective is the rationale of legal dogmatics while soci-
ology of law employs the external perspective. Even if both can be regarded as legal
science they belong to different scientific disciplines. In Sweden Sociology of Law is
not even deemed important enough to be part of the four and a half year curriculum
of legal studies. Sociology of Law is on the other hand an academic subject on its own
and can be studied at Lund University at undergraduate, graduate and post-graduate
level.!

Another peculiarity regarding the relation between the internal and the external
perspective within legal science is the ratio of the two. While the proportion of in-
ternal and external aspects in other sciences is more or less even, the relation within
legal science is dominated by one of the perspectives, the internal one. Legal dogmat-
ics stands on its own. It is not dependent on support from other disciplines. Another
way of expressing the same is to say that the legal system is a closed system in the way
Luhmann och Teubner have described it (Luhmann 1999, Teubner 1993). This can
probably be derived from the common tendency in the modern and post-modern in-
dustrial society of functional differentiation. Law and the legal system are in our time
— as all other systems — highly specialized and in the hands of professional (legal) ex-
perts.

The relation between the internal and external description of the law has lately
been the object of scholarly discussions within jurisprudence and socio-legal studies.
The Finnish legal philosopher Karlo Tuori has written an article about self-descrip-
tion and external description of the law (Karlo Tuori 2006), where he refers to the
same distinction made by Niklas Luhmann in his book Des Recht der Gesellschaft
(1993). Luhmann talks about Eigenbeschreibung and the Fremdbeschreibung of law
and he explicitly applies it to the characterization of legal scholarship’s and sociolo-
gy’s view on law. Tuori understands the internal perspective of legal dogmatics as
dealing primarily with the interpretation and systematization of the legal material ap-
pearing on what he calls the law’s surface, such as legislation and court decisions. Le-
gal theory to Tuori is something that is related to the normative and conceptual
structures of the law’s sub-surface (Tuori 2006. Cf Tuori 2002).

Legal science has, according to Tuori, a dual citizenship (Tuori 2002:283 pp). It
is both a legal practice by taking part in legal discourses and a (legal) science. Tuori
regards legal practices as social practices which have specialized in a specific function
in modern society: the production and reproduction of the legal order. Reza Banakar
has also underlined the difference between the internal and the external perspective
on law. He claims that these two perspectives are inter-related and “do feed-back into
each other” (Banakar 2005:84 ). Banakar describes legal dogmatics not only as nor-

1 Lund University, Sweden, is the only seat of learning with Sociology of Law (further on shortened,
SoL) at all levels in Europe. SoL was initiated in 1972 as a department in Social Science Faculty.
For some 10 years SoL was within the department of Sociology but from January 2006, SoL is an
autonomous department in Social Science Faculty. SoL is an academic discipline including a com-
plete undergraduate and graduate education with separate courses for 120 plus 60 ECT and a post-
graduate education. SoL encompasses today 25 researchers and has some 400 students in different
undergraduate courses every year.
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matively closed but also as inward looking activities, which makes them ignore the
interaction between law and its social environment.

Roger Cotterrell views the role of legal science as legitimizing the ideological clo-
sure of legal discourse that prevents it from being a science. To Cotterrell the internal
perspective of law is dominated by ideological legal thinking based on discursive clo-
sure. He uses Ronald Dworkin as a prominent example of how legal discourse gen-
erates its own closed world (Cotterrell 1996:103 pp). Sociology (of law) and legal sci-
ence relate to each other, according to Cotterrell, as science and ideology. He argues
that sociology has a superior form of knowledge in comparison with the ideologically
tainted legal scholarship. Sociology is thereby able to open the law’s normative and
discursive closure and produce more adequate knowledge about social reality, in-
cluding law and legal ideas (ibid. p 110). Thus, Cotterrell in a sense dissolves the di-
chotomization between the internal and the external perspectives on law.

Tuori feels dissatisfied with this position and he tries to get support from Luh-
mann who regards law and science as two different, autopoietically organized and
operating social sub-systems, each with its own communicative network, closed to
its environment. Luhmann sees legal science as fulfilling specialized tasks in the au-
topoietic functioning of the legal system. It is a question of internal differentiation
and division of labour within the legal system. Legal scholarship participates in legal
discourse while the external perspective of sociology of law is geared towards the sci-
entific discourse. How these two systems through structural coupling or otherwise
influence each other is not clear. The normative claims within legal science are not
related to the same facts that interest the socio-legal scholar. Legal argumentation is
normative argumentation. Legal science, as Tuori points out, does not aim at pro-
viding us with true descriptions of extra-legal social reality or with casual explana-
tions of processes taking place therein. In law, facts are dependent on legal rules and
observed through legal rules. Legal truth is different from sociology’s truth. The va-
lidity claims of legal discourse are different from those of sociology. Legal truth is
only attributed to facts which are accorded legal significance by the legal rule to be
applied in the case at hand. In this way it is easy to agree with Niklas Luhmann and
Gunther Teubner in the description of law as a self-referential system.

It seems that Tuori, like so many other scholars in the field, such as Cotterrell and
Zamboni, discusses in terms of what science would be the best in terms of under-
standing legal practice and law in general. The critique from sociology of law remains
a critique from the outside, Tuori writes (ibid. p 36); it employs standards that are
not equivalent to the yardstick of legal discourse. Even if, as both Tuori and Cotter-
rell emphasize, socio-legal scholars include the lawyers” understanding of law in their
descriptions, it does not make them participants understanding the internal concep-
tualisation; “their talk remains talk about law also when discussing talk in law” (ibid.
p 38). With address to Cotterrell, Tuori stresses that the well-known inertia of legal
concepts and dogmatic theories should not be attributed to an ideological blindness
(as Cotterrell states); it performs an important task in the functioning of the legal sys-
tem. The consistency of adjudication and the legal is the argument. What sociology
can do is to try to expose the conception of society implied by dogmatic theories and
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assess it by social scientific standards, according to Tuori. My point, however, is that
this is not the task of the external perspective on law. Sociology of Law has primarily
another agenda, another interest of knowledge, than the one present in the contem-
porary discourse on the relation between legal dogmatics and sociology of law, or be-
tween the internal and the external perspective on legal matters.

Sociology of Law, or other external views on law, such as law and economics or
law and politics, can never in the present situation compete with legal dogmatics in
understanding and explaining legal phenomena. In the relationship between facts
and rules, the latter have the last word within legal science. But what is overlooked
in the whole discussion about internal and external perspectives of law are the differ-
ent dimensions of law. Tuori talks about the double citizenship of law, the legal sci-
entist and the legal practitioner. Another distinction is to focus on law as a system of
normative standpoints, of rules, and as an instrument of regulating behaviour in so-
ciety. In the first mentioned function, legal science is about extracting the authorized
content from legitimate legal sources. This is the democratic function within a sys-
tem of representative democracy. The role of law is to be one of several aspects influ-
encing behaviour in society. Law points out certain values which should be taken
into account together with values emanating from other (action) systems, such as
economy, politics, technique, social care, etc. This could be labelled the moral func-
tion of law. The most important function of law in this perspective is to safeguard
(moral) values in a material world dominated by other rationalities. I have used the
distinction between the perspective of the judge, who is the archetype of law, and the
practitioners’ more or less daily use of law as private lawyers or civil servants within
public authorities. The interest and structure of legal knowledge is quite different in
the case of a judge compared to a user in daily life. The two dimensions can be illus-
trated graphically in the following way:

General Principles, Values - Law
] - Preparatorv work

Economy — | * | Economy

Politics — I Politics

Sociology <4 — Sociology

Religion c Legal — Sbc.

Legal histo auses Consequences _ — YWomen

etc? v > é?%@ )_ Children

Power relations— Genesis § S § Functions | Min(_)rities

Social structure—— | Environment

etc. JEE— Efficiency
I etc.

Application

f tot ¢

Figure 1 Two perspectives on law — the internal and the external perspectives
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The judge and the legal dogmatics are located in the vertical dimension. The episte-
mology can be described as deductive, i.e. as a question of deducing answers from a
higher level of information. Law as an input to the legal order can be derived from
politics, answers to specific legal questions have to be derived from a higher legal or-
der and when law is to be applied in a concrete case it builds upon a correct interpre-
tation of legal texts. The legal system can be seen as the lawyer’s toolbox, something
which is used in order to cure and repair problems in society. In this perspective it is
important to have a good order among the instruments such that they are not mixed
up. The tools of civil law should not be used in an administrative case, penal law ar-
guments cannot be used in a tort case, etc. The interest of knowledge in relation to
legal dogmatics is to learn the content of the different legal provisions belonging to
different parts of the legal system and understand the normative rationale in these
separate legal branches.

The function of the legal system is in a sense to standardize politics. By way of the
legal system institutions are built up and rules are set up in order to solve frequent
problems in society. From an economic point of view this lowers the so called trans-
action costs, something which is further underlined through the rules of the game
for both social and economic life. From a social and political perspective there is a
link between legal and social order. Through legal rules and institutions society is
prepared to take care of and soften social tensions. Certain professions are created to
deal with dominating problems, like social workers for social problems, biologists
and ecologists for taking care of environmental problems, occupational health service
for working environment problems, etc.

If we regard law as standardized politics, it follows that the legal system as such
and the work of the lawyers are expected to interfere as little as possible in the medi-
ating process from political decision to the consequence for the citizen. The law
ought to be understood in the same way and applied uniformly among the legal de-
cision-makers. This lies behind ideals such as legal certainty and predictability. In or-
der to uphold these values law has to be in the hands of a specialised profession and
elaborated by a certain (legal) science. The role of the latter is to chisel out general
principles and values inherent in the legal system.

To be able to interpret and apply law in a proper way it is enough to use the legal
sources. Politics turn into law through the legal statutes (especially in our continen-
tal, European, civil law tradition) and the preparatory work, which is quite developed
and extensive in a Scandinavian context. The investigation by the parliamentary
committee (or otherwise) of the subject in combination with the opinions expressed
in the process of referral by the bodies to which the proposed measure is submitted
for consideration, form the base of which the minister in charge — within the govern-
ment — expresses the expected content of the law. These opinions are later confirmed
or modified in precedents by relevant public authorities and courts. Lawyers are not
expected to take into account other information than the one mentioned in the legal
sources. They do neither have to bother with the socio-political background nor the
socio-economic consequences of the application of the law. Theses factors are already
attributed in the construction of law. Sometimes the legal regulation is vague and
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without statements of how to be applied in a specific case. This is very common in
relation to modern and post-modern law, like regulation of the health care sector,
the educational system, the environmental law and so on. In these cases we can talk
about framework law, characterised by end-means and balancing rules. The applica-
tion of law is in these situations only partly meant to be in the hands of lawyers. In-
stead law delegates to the medical profession, when it comes to health care legisla-
tion, pedagogues in relation to the regulation of the school system, natural scientists
in the case of environmental legislation, etc. to fill the law with its specific content.

In these last mentioned cases, the legal knowledge ought to be complemented by
the horizontal perspective in the figure above. The horizontal dimension in the study
of the legal system represents other interests of knowledge than the one usually dealt
with in legal science, namely the questions about the background to law and the con-
sequences or functions of law. These questions cannot be given answers merely by
consulting the legal sources. They can be regarded in a sense as extra-legal. In any
case they are of utmost importance to ordinary people interested in legal matters. To
get answers to these questions one has to apply social science methods of different
kinds. The choice of method depends on the more specific interest of knowledge one
has. If you are interested in currency legislation, economic aspects may dominate in
relation to causes and consequences, whereas if you study, for instance, law relating
to the protection of animals, other aspects have to be considered, such as political,
sociological and perhaps religious factors. When it comes to consequences, you can
use different parameters in order to map the outcome of the legal regulation, such as
the impact for minorities, for the environment, if law can be regarded as efficient,
etc.

Predictability is a key function of law. When the application of law goes from be-
ing flexible to becoming unpredictable this key function is lost. Stefan Larsson’s ar-
ticle shows how legal application can deviate from formal agreements and law, how
legal predictability experiences a setback when other forces or values affect the deci-
sion making that is supposed to be strictly legally controlled. Non-legally acknowl-
edged factors can affect the decision-making tacitly. This means that causes like
economy and politics can affect the application of law, although not admittedly, and
the legislative process in order to change the application. The example used for this
demonstration is taken from the Swedish development of the third generation of
mobile phone infrastructure, 3G, and more specifically the responsible authority’s,
the Post and Telecommunications Agency, supervision of the four licence winning
operators during the infrastructure roll-out. The paper addresses the difference be-
tween the intentions of the law and the application of the law, analyses and aims to
explain parts of the legal complexities or inconsistencies from a socio-legal perspec-
tive.

These questions are, as mentioned above, left out in the approach of legal dogmat-
ics and thereby in legal education. It is not the same to know how to apply a legal
provision in a correct way and to have an insight into what consequences will follow.
It is one thing to know when to sentence somebody to two years imprisonment for
assault and battery and quite another to understand what this means for the perpe-
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trator of the crime, for the victim and for society at large. The application of law
might affect the consequences, which in turn might have an influence on politics and
cause changes in the regulation. The same is relevant if there will be a gap between
the background of law and its application. Compare the following figure:

- Law

] General Principles. Value Preparatorv work

Economy — | * [~ Economy

Politics [ Politics

Sociology | <+ — Sociology

Religion c Legal — Wc.
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ote, Y > é%%é% >|__Children

Power relations——| Genesis § § Functions | Minorities

Social structure—— Environment

etc. S [ Efficiency
I etc.

Application

§ tot ¢

Figure 2 The external effects on politics and law

I will claim, lawyers mainly work in the horizontal perspective. This is true for all
civil servants within public authorities working with social, educational, environ-
mental and other issues related to the modern legislation of the so called framework
legislation, where the law is just one of many aspects that have to be taken into ac-
count. A social worker, for instance, who is to decide on a case of compulsory insti-
tutional care, indeed has to be aware of what requirements the law sets up in these
cases, but in order to make the right decision he or she also has to be conscious of the
best treatment of the child from a social point of view. The use of the horizontal di-
mension is still more apparent in relation to lawyers within law-firms. Their main
job is to arrange things, set up organizations and be helpful in creating contracts be-
tween clients and their business partners. Contract is a very frequently used legal in-
strument, actually more than the legal statutes. A contract cannot be understood, let
alone written, if you do not take the background of the contract into account. You
do not write a contract out of the blue. You must know the intentions of your client
and his partners in order to adequately set up a contract and you have to be aware of
the different consequences if you formulate yourself in the one way or the other.
Thus, lawyers are educated in the vertical tradition of deducing epistemology, but to
a large extent working along the horizontal line of cause and effect understanding of
the world.
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This equation cannot be solved without the additional information of training on
the job. However, much could be done in order to develop legal science by bringing
this missing dimension on law into science and curricula. There is in our time a dif-
ference between legal science and other sciences when it comes to integration of the
internal and the external perspectives on law. In the modern legal tradition the inter-
nal perspective dominates the scene. In relation to internally generated knowledge
what we know from an external perspective is very poor and suppressed. This is a
problem both from a scientific and practical point of view. The two perspectives rep-
resent to science different dimensions of the same object of knowledge. Legal regu-
lation is always a question of combining a practical purpose within a normative do-
main. It is, furthermore, only by using both perspectives that reflections and a com-
prehensive view are possible. The external perspective on law is in other words nec-
essary for the internal understanding of the development and application of the law.?
The negligence of the external perspective in present legal culture is a stressing factor
for judicial decision-making (Hydén, Staaf, Astrém 2004)

We would characterize legal regulation as a question of making compromises be-
tween two dimensions of law. This holds for law as well as for contracts. The internal
dimension, which is about principles and norms, and the external dimension which
is about functions and consequences of law. The aim and focus of the internal per-
spective is related to the rule of law and legality. The argumentation and guiding
principles are inspired by goals, such as coherence and consistency within the nor-
mative system, and the rationality is value-oriented in a Weberian sense. Against this
normative dimension the functional dimension can be set up. Legal decision-making
is always a compromise between the normative and the functional dimension. This
last dimension is geared towards adequacy and functionality. The difference between
the two dimensions can also be represented by the distinction between legality (the
internal aspect) and legitimacy (the external aspect). There is also a difference related
to the concepts of value rationality, on the internal side, and instrumental or goal ra-
tionality (Zweck-rationalitit), on the external side.

Even if the logic of the law is deductive, the understanding of the law benefits
from being aware of the purpose of the regulation. There is always an aim behind the
regulation and fulfilling this aim has to do with the horizontal forces of society. Law
is never set up in a social vacuum. A certain task is pursued by way of the regulation.
Law is therefore always a compromise between the two dimensions, between legality
and legitimacy. If one exaggerates the one on behalf of the other a suboptimum will
be reached. The optimum lies in the bull’s eye. See the following figure:

2 Cf. Reza Banakar, 2001:14, where Banakar argues for a reflexive matrix based on the distinction
between an outside and an inside perspective of law. Banakar’s point is that sociological and legal
analysis play a role within both perspectives complementing each other.
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Figure 3 Law is a compromise between the two dimensions, between legality and legitimacy.

Lina Carlsson & Karstens Astrém are studying court decisions in Public Procure-
ment. To remain effective within the public procurement process it is important to
avoid revisions on contract award decisions, which prolong the procurement process
and take their toll on public resources. The paper aims to delineate the grey zone
within public procurement legislation and clarify how the court interprets it, which
will aid procurement officers in achieving best practice. Findings indicate a bias in
favour of the procuring authority in terms of outcome of the court decisions through
the use of a principle allowing for imperfect Requests for Tender (RFTs) and evalu-
ation models due to fluctuations in the economic sector. The findings show that
some of the most litigious issues are flawed RFT, inconsistent RFT and award eval-
uation and a lack of clarity in the RFT and/or the procurement process.

Law-making as well as legal decision-making has to cope with the two dimensions
at the same time. They are, furthermore, representing forces that are pulling in dif-
ferent directions. The result has to be in accordance with the principles of the legal
system, while fulfilling the function that has generated the need for the regulation or
the legal decision at stake. The legal rule and/or the legal decision have to be, simul-
taneously, coloured by the rule of law and the quest for adequacy. It has to be both
legal and legitimate. This is an inevitable consequence of law-making having the
double affiliation to both law and society. One way of trying to solve this problem is
through cooperation. By organizing the regulated activity in such a way that affected
interests and relevant stakeholders come together in the decision-making body, com-
promises can be reached that fulfil the ambitions from the two dimensions. Another
way of dealing with the problem is to use general concepts and clauses, like reasona-
ble, fair, good faith, etc.
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The problems the legal system is exposed to vary over time in relation to societal
development. In order to make a brief note here about this phenomenon, the follow-
ing hypothesis can be stated: The more stable and homogeneous the society is, the
lesser the problem in relation to combining the two dimensions. One reason for this
is that knowledge about the context and cognitive factors — the external factors — play
an important role in relation to legal articulation — the internal aspect. Thus, when
the society or a specific sector of the society is stable and well known, the risk of a
gap between the two dimensions is lower. In situations when the normative and/or
cognitive aspects of the society are undergoing change the decision-making system
will come under stress. In these situations there is a risk of exaggerations of the one
or the other dimension. The consequence will be that if too much emphasis is put
on the functionality, a loss of legality will follow. There will be a move towards the
upper right corner of the figure above as the broken line in the figure indicates. Vice
versa, if the ambition to follow the legal principle dominates the focus, there is a risk
of loss in relation to adequacy and legitimacy. As a consequence there will be a move
towards the lower left part of the figure.

In order to create optimal functionality and ditto, legal consistency, there is a long
distance to cover, and the optimal point might never be reached. Gunter Teubner
has discussed the same problem at a macro level in relation to the partial failure of
the welfare state, which relies on legal intervention to facilitate social change.? Reg-
ulation can, according to Teubner, fail in three Ways:4

“1. Incongruence of law, politics and society: here the regulatory action is incompatible with the
self-producing interactions of the regulated system. The regulatory action becomes irrelevant and
the law is ineffective, as it creates no change in behaviour.

2. Over-legalisation of society: regulatory action influences the internal interaction of elements
in the regulated field so strongly that its self-production is endangered. Thus law destroys other
patterns or systems of social life.

3. Over-socialisation of law: here the self-producing organisation of the regulated area remains
intact, while the self-producing organisation of the law is endangered. The law is captured by
politics or economics, for example resulting in the self-production of law’s normative elements
becoming overstrained.”

An example of the last mentioned problem is shown by Lars Ericsson in his article
“Nature — a question of order?” Since the discovery of fire humans have contributed
to the global warming. Now, we are probably facing one of the most threatening en-
vironmental problems humankind has ever created. One of the most difficult prob-
lems is that nature lacks rights — there seem to be no way whatsoever of finding a so-
lution to that problem. Even animals, made into subjects by us, lack any right that
has not been stated by humans. The problem is connected to the inability to com-
municate — nature and animals cannot claim rights therefore they do not have any.
This is not controversial in any way. On the other hand it seems that the rights be-
long to us and to preserve ourselves we have to create norms on how to behave in our

3 According to Teubner, (1983), if regulation does not conform to the conditions of the structural
coupling of law, politics and society, it inevitably ends in regulatory failure.

4 Ibid.
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relations to nature. To avoid mistakes we have to create legal acts that restrict our use
of natural resources. This problem seems to be epistemological since there is no guar-
antee of truth. Science has transformed into ideology and in modernity this is the
only way open to us to solve environmental problems. Since the discovery of science
does not mean the same as the eternal truth the salvation seems to be out of reach?
There might be another way out of this problem. It might be hidden in the language
itself — one possible turn seems to be to reformulate concepts that lie behind the way
of looking at life itself. We might be forced to return to the ontological question of
what it means to live a good life?

Problems in the above mentioned aspects might be related to societal changes due
to technological development. In every period of transition, the tension between
functionality and legality increases. This was the case when the large-scale industrial
society — both in its capitalist and its socialist version — established itself. The social
changes were enormous and the need for new rules of the game became manifest. In
these situations, the existing institutions contribute to upholding old rules even in
new situations, which are stressing the legal system. It is like changing processes with-
in science. The old paradigm tries to maintain its relevance by interpreting and al-
tering the new phenomenon it terms compatible with the premises of the old para-
digm. This is possible, according to Thomas Kuhn (1996) until a crisis and such
strong reactions occur that new solutions and new paradigms become necessary. We
also meet this phenomenon in the post-modern era with its transition towards a new
information society. The old legal concepts built on physical realities have to adjust
to new intangible virtual realities. The large-scale society with its centralism and state
regulation has to be converted into the logic and rationality of a small-scale society
based on self-regulation, diversity and pluralism. It is the same for the growing de-
velopment within biotechnics. The new technique creates hitherto unknown value-
and ethical problems about cloning, stem cells, transplantation, organ donations and
so forth.

The transition from a communist to a capitalist oriented industrial society in East-
ern Europe and in the former Soviet Republic represents the same kind of tensions
between the old rules of the game and a new play with a new script. These countries
might face a situation where the society, the horizontal dimension, has shifted while
the legal logic in the vertical dimension has not undergone the same changes.

Competing explanations of legal decision-making

The role of extra-legal factors
We have so far reached the conclusion that the perspective of Sociology of Law com-

plements legal dogmatics within legal science by raising other questions than the
ones occupying legal dogmatics. But Sociology of Law not only complements legal
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dogmatics, it also under certain conditions competes with legal dogmatics in explain-
ing legal decision-making. One aspect here is that the societal forces in the horizontal
dimension become so strong in the individual case that they push aside the legal reg-
ulation. Compare the following figure:
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Figure 4 The external societal forces push aside the legal regulation

This is not acceptable for many reasons. It would be to set aside the ideas of the rep-
resentative democracy. It contradicts the ideals connected to legal certainty and the
Rechisstaat. It de-stabilizes the social order following on the legal order, etc. There
might be several reasons why this situation occurs. But since this problem lies outside
the scope of the legal dogmatic paradigm, the question has never been raised within
legal science. Do courts follow the law? Do public authorities always follow the law?
The paradigm of legal dogmatics rests upon the unarticulated axiom that the appli-
cation of law follows from the legal system. But within sociology of law we know that
this is not always the case, even if it is hard to prove.

The easiest cases are those where someone has been found guilty of corruption.
Here it is obvious that the legal answer to a problem has been manipulated in one
way or another. Other situations where extra-legal factors have influenced the legal
decision-making in the individual case are those connected to studies of equality be-
fore the law. Some studies have claimed that individuals are not treated equally. This
is for instance the case in relation to discrimination of different kinds (Christian
Diesen m fl). Furthermore legal decision-making can deviate from the content of
law.

When looking for the proper content of law legal dogmatics is the most adequate
and the superior method to use. In these situations legality is necessary for legitimacy.
The interest of knowledge is about finding out the authorized given content of law
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which at the same time has the acceptance within the whole branch of legal actors.
Here one can talk about inter-subjective validity (Aulis Aarnio 1977, Hydén 2002).
Tuori is right when he underlines that valid law, law in force, is always a temporary
result of a discourse where the main interventions are those by the legislator, the
judges and the legal scholars (Tuori 2006:28). The relative weight of their interven-
tions is determined by the prevailing doctrine of legal sources. An open and by Tuori
ignored question is related to the influence that comes from outside, from the general
discourse — mostly mediated by mass-media — and from what can be called custom
or tradition. If we want to stretch these ideas even further we have reason to infer the
concept of norms in a non-legal sense.

Haikan Hydén’s & Mans Svensson’s article is about the concept of norms in So-
ciology of Law. The aim of their article is to propose a method for creating a more
coherent concept of norms — and to deliver a tentative and open suggestion on how
to define norms in a way that might fit into the context of Sociology of Law. The
idea is that the norm concept can be chiselled out through ontological analysis, and
that this analysis can be conducted in a way that allows every aspect of the norm con-
cept to be scrutinized separately. The result will in the best case scenario be a kind of
‘open source’ construction where every individual research project can formulate its
view of the common concept. The suggested ontological analysis is mainly founded
on the Aristotelian concepts of ‘essence’ and ‘accident’. Thus the method is con-
cerned with distinguishing between norm attributes that lie in their (the norms’) na-
ture (collectively they form the definition) and other attributes (that are essential for
the categorisation of norms).

The relation between law and society ought in this perspective be complemented
by the concept of norms. We can illustrate these relations with the following simple
figure:

5 5§ § &N |
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Norms
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Figure 5 The relations between Law, Norms and Society
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The construction of the figure is made for analytical purposes. In a sense the illustra-
tion can be said to be misleading, since both law and norms operate within society
and cannot be separated from the society they “belong to”. But by introducing
norms as something operating in-between law and society we want to underline that
norms can be seen both as something lying behind legal rules and also something that
may distort the legal regulation. When it comes to central parts of the legal system,
such as civil (private) and penal law, behaviour is not primarily guided by the legal
rule as such, but by the social norms we have internalized, about prohibition of vio-
lence, pacta sunt servanda and other socio-legal principles. Furthermore, human be-
haviour to a large extent can be said to follow norms that do not have any necessary
connection to legal rules. Legal rules correspond only to a smaller part of all norms
operating in society.

Mathias Baier’s analysis in his contribution, “Division of Responsibility — Forms
of interaction, division of responsibility and preparedness between actors responding
to disasters at sea”, uses a norm perspective in an EU-project (Baltic Master — an in-
ternational project which aims to improve maritime safety by integrating local and
regional perspectives). The purpose of the report is to serve as a tool for further dis-
cussions on preparedness and its format must therefore be suited to this purpose. Af-
ter the organisation of the data, the analysis of its normative structure will take place.
This part goes beyond the mere description of the norms that guide actions and anal-
yses how the norms are configured. As has been pointed out before, the identified
norms are merely a symbolic representation of a greater process. As with legal stat-
utes, there is a background to the norm that includes considerations of a very differ-
ent kind. The big difference is that legal statutes are deliberate, while the formation
process of social norms seldom is explicit in that sense. A social norm can emerge
over a long period of time and thus be a kind of generalised best practice (if you want
to do a certain thing, take a certain role, etc.), at the same time it considers available
knowledge. One function of norms is actually to reduce complexity; all the consid-
erations done by many people in the past is passed on to other people but concealed
in the formula ‘you should treat people well’, ‘at this company we...” etc. Study III
in this Baltic Master project is about describing the configuration of the normative
structure in terms of values, cognition and system conditions.

Law and legal rules are always operating in a crossbreed of norms. This means that
legal rules do not always determine the outcome of the judicial decision-making, at
least not in its entirety. The internal perspective of legal science, legal dogmatics, is
impaired by the paradigmatic limitation of having as an axiom that it is the legal dis-
course that decides the outcome of the legal decision-making. Lying outside the par-
adigm, the most interesting question to ordinary people and journalists — do courts
and public authorities follow the law, never becomes a part of the research agenda or
the legal discourse. It is — like all paradigmatic prerequisites — taken for granted and
therefore never disputed, at least not before the paradigm is challenged due to pro-
ducing inconsistent answers to questions raised in relation to the field of knowledge
covered by the paradigm. In relation to what we have discussed in this introductory
chapter we have reason to claim that sometimes the external perspective of law seems
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the most relevant and superior to the internal one, namely when explanations of legal
decision-making and arguments therein, display incompatibilities from an internal
point of view. This is a strong indicator of other norms “taking over” in the process
of reaching a decision.

A prerequisite for the internal perspective is that the law has a normative content
of its own. This is the problem in relation to what we call framework laws, i.e. laws
that are open-ended and dependent on knowledge from other fields, as commented
upon above. In these cases there is a need for knowledge before application is possi-
ble. From the field of environment research we know that there is a huge gap be-
tween scientific understanding of a phenomenon and changes of action patterns
among the actors involved. On average one can count on a time lag of approximately
20 years from the discovery of an environmental problem to adequate protective or
pro-active actions (Lundgren — Thelander, 1989). The task for Sociology of Law is
to shorten this delay. In our scientific work this is a question of understanding norm-
creation processes. How are the norms that guide human and professional actions
constructed? Sociology of Law at Lund University is working with a norm-science
perspective, which gives us an analytical tool to systematize our experiences from par-
ticipatory approaches and social learning.

Per Wickenberg’s and Ellens Almer’s article on “Breaking and Making Norms”
uses a norm perspective to analyse young people’s stories of changing consumption
actions for sustainable development. According to the assessment of the most com-
prehensive UN climate report to date, it is highly probable that humans are the pri-
mary cause of the recent increase in the average global temperature. On editorial pag-
es and in political arenas, voices are being raised that in addition to investing in new
technology, we need to establish norms that support actions enabling sustainable de-
velopment. The goal of our research on stories that describe action patterns is to ac-
quire in-depth knowledge on educating people for sustainable development. This is
significant as the UN is again highlighting Education for Sustainable Development
(EDS) as a tool for change. Our information providers are young Swedes who, sev-
eral years before the autumn 2006 sustainability boom in Sweden, had already start-
ed searching for a lifestyle in line with their desire for long-term sustainable global
development. The questions could thus be: What can we learn from their experienc-
es and why do they break the existing social norms?

There can also be a gap between different legal cultures within one and the same
legal system due to different stages of societal development. That was probably the
reason why Eugene Ehrlich once coined the concept of living law. There is a close
link between law and society which presupposes that each legal system belongs to a
certain societal formation. In the case of Ehrlich he lived in the outskirts, Bukovina,
of the Austrian-Hungarian empire of that time, which gave rise to dissimilarities
both in terms of law and society.

Hakan Hydén makes this point in relation to the legal development in China in
his article, “Putting law in Context — Some Remarks on Implementation of law in
China”, where he points out that the different societal developments in the 17 prov-
inces in China create totally different legal cultures and stages of legal development.
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The same aspects are apparent if we consider the harmonization processes within
Europe and the EU. However, the gap between legal cultures within a country can
in our time be an effect of increasing multicultural features within a society due to
migration. Not only ethnic, but also social and gender differences might create
changes in the conceptualisation of law and thereby cause a gap between law and
norms in society among groups of individuals in society.

Thus, it is not only in terms of time lag that we can talk about a gap between legal
regulation and its substratum, to quote another of the founding fathers of Sociology
of Law, Karl Renner (Renner 1976). One reason for a misfit between law and its sub-
stratum is when new technology puts reality upside down as in the case of informa-
tion technology and law. Many of the fundamental, existing legal principles do not
match the new information technology. As an example one can point to the fact that
law in its present understanding is connected to a certain territory. There is Swedish
law covering activities in Sweden, Danish law regulating activities in Denmark, Ger-
man law, etc. The same even goes for parts of the international law. For example EC
law is related to the territory of the EU, etc. A legal system requires an authority and
legitimate body entitled by the affected people to issue rules, a sovereign of some
kind which people obey, a parliament the people have elected, etc. This is not yet (at
least) in place on a global scale. International law therefore has to be built on mutual
agreements, conventions, which state parties can enter into freely.

If we consider that the information technology with the Internet and the WWW
is without borders, we can easily understand the need for changes in the future in
relation to the background of the legal system. The upheaval of legal borders is ob-
vious in relation to the outer space and the regulation of monitoring activities.

Anna-Karin Bergman’s article represents an interesting example of the need for
understanding international norm-making as a complement to national law-making.
Space technology is an area that demands specific knowledge, both on how it is de-
veloped and how it is utilised. In 1998 an initiative was introduced within the Euro-
pean Union; Global Monitoring for Environment and Security (GMES). GMES
aims at implementing information services (foremost by way of Earth Observation
technology) dealing with environment and security. GMES has approximately 400
actors, all from different backgrounds and with different interests (political entities,
organisations and European institutions). In order for GMES to be realised and uti-
lised in an efficient manner, most of the stakeholders believe that a common regula-
tion steering the utilisation of the initiative is pivotal. Since the area, in which GMES
is presented, demands specific knowledge, an understanding of what needs to be reg-
ulated is crucial for the legislator to obtain. In this context, the concept “norm-crea-
tion process” becomes important. The norm-creation process foregoes the regulation
process and discloses underlying conflicts and common strategies, i.e. the norm-cre-
ation process generates information about informal structures that are important to
understand in order to develop an efficient regulation. The article discusses the im-
portance of norm-creation processes when regulating an area encompassing specific

knowledge.

26



Another example where the information technology changes the conditions of regu-
lation is the concept of property. Karl Renner has described how the legal content of
property has been the same from Roman law onwards, despite the fact that the socio-
economic consequences have changed in significant aspects over the years. By being
connected to different complementary legal instruments, related to the contract, the
credit system and the concept of the legal person. In the perspective of the informa-
tion technology, property as a legal institute has gotten into trouble in relation to the
question of how property is transferred from one owner to another. In classical legal
understanding this is constituted by the Latin word #radera, which means that the
thing or a representation of it in paper literally is handed over to the other person, to
the new owner. In a situation where more and more transactions and shifts of own-
ership take place in the form of e-business, the old fashioned way of talking about
handing over in terms of tradera no longer fits. This becomes even more apparent
when more and more goods take the form of software. The challenge here is if intel-
lectual property rights will be developed in a way that fits into the new regulation
needs or if the legal concept, property, has come to a dead end. Karl Renner became
federal chancellor in the Austrian empire. Eugene Ehrlich was one of his contempo-
raries. However, while Ehrlich had the view from the periphery, Renner belonged to
the centre of the politico/legal power of the empire.

Law as a Social Order within Legal Institutions

Sociology of Law works with living law, to use Eugene Ehrlich’s expression, in order
to understand what human actions look like from the perspective of norms operating
in real life. Ehrlich, in his book Fundamental Principles of Sociology of Law, argues for
a norm-perspective on the study of law. To Ehrlich the domain of law is much
broader than the legal provisions. Ehrlich can imagine a legal system consisting of
nothing but social order (Banakar-Travers, 2002:44). The role of the legal scientist
is in this situation to articulate the norms that are present in a society and as such lay
the foundation of living law. The distance between living law and the formal, state,
law creates greater or lesser problems of legitimacy in upholding the legal system.

By looking at the legal practice as a social practice legal science could gain better
insights into the premises of law. Banakar’s recommendation in order to understand
legal practice is to examine “the institutional practices which constitute law and legal
behaviour” (Banakar 2006:79). It is the dialectical relationship between law as a body
of rules and law as a complex of institutional practices which according to Banakar
makes it possible to transcend the separation of the internal and external perspectives
of law. However, the main problem in this discourse remains: How are the institu-
tional practices influencing the normative understanding of the legal rules, i.e. to
what extent do the institutions (externally) decide the interpretation and application
of law and to what extent can law be regarded as (internally) determined by argu-
ments stemming from legal dogmatics?
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In order to take this strategy seriously one has to modify the model of the legal
system, used earlier, and try to de-think law and the legal provisions. An empirical
approach has to start with an empty box, consisting only of institutional actors. The
research task is to fill the box with whatever the actors put into it when arguing in a
case’. The hypothesis is that institutional practice results in norms for decision-mak-
ing that are articulated independently of the legal rules, even if they might be influ-
enced by them to a greater or lesser degree. We can illustrate this by using the earlier
model.

Institutional
context
] Professional values,
Economy — | bureaucr#c |~ Economy
Politics ———— principles — Politics
Sociology — Sociology
Religion — etc.
Legal history Causes Consequences [— Women
etc. > > [ Children
Power relatons——| Genesis Functions | Minorities
Social structure—— | Environment
etc. — Efficiency
— etc.
Application

f tot ¢

Figure 6 An empirical approach has to start with an empty box, consisting only of institutional actors

This model for understanding legal decision-making is much more open than the
traditional one we started with. It represents in a sense the possible integration of the
two dimensions, the internal and the external perspectives on law. The external, hor-
izontal dimension would then be transformed into the vertical by understanding the
decisions taken by the involved actors in relation to the application of law. This way
of looking at legal decision-making can also be said to transcend the dichotomy be-
tween the internal and external perspectives on law. The horizontal — cause and ef-
fect-oriented — perspective is naturally translated by the decision-makers into the
normative dimension when they are making decisions.

The epistemological consequence of this for Sociology of Law is that it presuppos-
es an inductive process. Understanding and investigations of legal decision-making
become primarily an empirical exercise. With this material it is possible to recon-
struct the underlying normative premises. And if one finds stable patterns within dif-
ferent institutional contexts it would be possible to figure out what principles and
norms are operating in the specific context. Karl Dahlstrand explores this way of

5 Cf Graver (2008) who talks about classic rhetoric as a model for modern legal thinking.
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reasoning in relation to claims for indemnification regarding non-material damages.
As a form of a inductive case study in Sociology of Law one can select a particular
branch of law or rule of law and locate it in time and space to illustrate how society
influences the legal field and how the legal field can influence norms and behaviour
in society. One of the most characteristic tendencies in Swedish tort law today is the
increasing importance of compensation for “non-pecuniary” harms. The compensa-
tion of non-pecuniary harms consists of incommensurability and the only way to cal-
culate this compensation, so it serves as rectification or redress for the victim, is in
reflection and influence of the informal norms or the “common sense of justice”. His
topic presupposes that the legal field is influenced by the theory in jurisprudence and
we can therefore talk about an idealistic tendency or “critical legal realist” movement
that maybe is illustrated in these compensations. In a more concrete perspective these
compensations bring to the fore methodological questions in social science of how
we can get empirical knowledge about norms in our society. Finally, his topic em-
phasizes the negative rights (as for example non-violation) in Sociology of Law and
how these rights raise positive rights (to compensation) that challenge traditional
borders.

Stig Stémholm claims, with support from the American legal scholar, Wasser-
strom, who in his turn makes use of Karl Popper’s distinction between “process of
discovery” and “process of justification”, that legal decision-making in its initial
phase is quite open and unprejudiced (Stromholm 1981). The decision-makers take
a stand in the case based on pragmatic arguments. But, Stromholm states, thereafter
the decision-makers have to continue to the process of justification by checking with-
in the legal system that the solution within the process of discovery holds legally.
This gives lawyers a rather wide range of possible solutions in a legal case, even when
law on the surface is more or less exact. The relation between law and society never
has that point to point relation that legal textbooks many times presuppose, i.e. that
every societal problem corresponds to one legal solution and vice versa (cf Graver
2008). Legal decision-making is much more flexible. And this situation becomes
more and more relevant over time when society becomes increasingly pluralistic and
heterogeneous.

The strategy of open decision-making has already since long been practiced within
the part of the legal system we can call framework laws. These are characterized by
being open-ended and general. Law can be understood in terms of legal regulation
of who, how and what. Who stands for the legal addressee and competency rules,
how is equal to procedural rules and the content of the material action rules guiding
the specific behaviour. Framework laws belong primarily to the administrative part
of the legal system. Administrative decision-making differs a lot from what is going
on in the court system in relation to civil and penal law. Courts are used to settle con-
flicts and impose sanctions. They are therefore looking at law ex post, i.e. after some-
thing has happened. Law therefore has to be as exact as possible in order to be legit-
imate. One can say that legitimacy in these cases is much dependent on legality. Ad-
ministrative decision-making, on the other hand, takes place in the shadow of law.
Law is here used ex ante, before something has happened. The legal regulation there-
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fore has the character of end-means rules. Law is about steering and we are talking
about implementation of law instead of application of laws, as in the case of “ordi-
nary law” within the civil (private law) and penal parts of the legal system. The what-
regulation is as a consequence of its function quite inexact from a legal point of view.
Law is mainly a question of communicating the political decision to the executive,
the public administration, and it can therefore not function as a cookery book telling
in detail how to act in the best way in order to reach the objectives of the law. The
content is instead meant to be determined by other than legal professional knowl-
edge, such as medical doctors in relation to health care legislation, civil engineers
when it comes to construction of roads and other infrastructural systems, pedagogues
are in charge of the interpretation of law about the school and education system, etc.
Law is in these cases integrated with other means of regulation, such as professional
norms of different kinds and bureaucratic principles. While the what-rules are legally
vague, the same law can be very exact in relation to who and how. The law points
out who is competent to act and within certain limits. Usually the law also sets up
specific instructions of how a case should be handled by the administrator. These
rules can be about impact assessment, about submitting the case for consideration by
the parties concerned, etc. There are also general rules of the game set up in the re-
lation between the citizen and the public administration about the right to have a say
in a case, a right to comment on material which is brought into the case by someone
else, the right to an interpreter if you do not master the language, etc.

Framework laws have no immediate outcome following from the legal text, but
have to be investigated empirically to get the answers about content in application
and practice. Framework laws are not in accordance with the methods of legal dog-
matics and are therefore mostly left out in legal education and research. There are
not very many studies in Sociology of Law either. Studies of framework laws usually
have an implementation or evaluation research design (See for instance Stjernquist
1973, Edlund and Hermerén 1983). These kinds of studies tend to have the legal
regulation both as a starting point and parameter for comparing the results. What
have the public authorities done in order to carry out the content of the law, as in
implementation studies or to what extent have the objectives of the law been ful-
filled, as in evaluative research? In other studies the law is regarded as a black box ig-
noring the inner mechanisms of the decision-making body leaving us with statistics
about the implementation of the law in different respects (cf Hetzler 1983 and
2005).

Johanna Alkan Olsson and Ilhami Alkan Olsson portray the role of soft law in
the international climate change regime (CCR). International soft law, which is lo-
cated in the “twilight between law and politics”,® and employed in this contribution
referring to both “treaty soft law” and “non-binding soft law”, makes the aforemen-
tioned differences between the internal and external perspective on law less clear and
the use of the vertical perspectives employed by legal dogmatics less self-evident. Soft
law also raises crucial questions regarding power, politics, social and legal practices,

6 Thiirer, Daniel, Soff Law in Encyclopaedia of Public International Law (2002), 4™ edition, p- 452
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legitimacy, legal basis of obligation and rule development, which yield valuable in-
sights regarding the normative structure of international law. The peculiarities of in-
ternational law-making, which essentially is decentralised and frequently implies var-
ying degrees of normativity, somewhat eases the tension between the external per-
spective of Sociology of Law and the traditional legal science by breaking boundaries
between the legal/non-legal and binding/non-binding binary codes, and by switch-
ing the focus from the structure of norms to the process of law making. Furthermore,
these peculiarities of international law, it can be said, also increase the opportunities
for Sociology of Law to redefine the boundaries of the realms of legal and non-legal,
emphasising the normative role of non-formal norms and sets of implicit or explicit
principles, rules and decision-making procedures, as well as institutional practices in
the international system.

Without discussing normative questions surrounding soft law such as whether
soft law is a new mode of international law-making in its own right, the article ex-
plores the use of soft law in the international climate change regime from a broader
legal, institutional and social perspective and attempts to examine the effectiveness
of the regime — that is to say how soft law and hard law work together in meeting the
expectations and solving the defined problems, in four parts: The first part defines
three key concepts, used extensively in this paper. Part two discusses factors promot-
ing the increasing use of soft law in international environmental management in gen-
eral and the climate change regime in particular and overviews the international legal
foundations on which the climate change regime is built. Part three briefly analyses
of the norm structure of the CCR, including the reporting, review and non-compli-
ance mechanisms as well as the flexibility mechanisms that this regime lays down.
Part four reflects on the current interaction between hard and soft law and discusses
the future normative development of the CCR. The authors argue that hard and soft
law in this regime serve different purposes and often complete each other to forge a
link between environment, economy and trade. It is concluded that both hard and
soft law may have differential effects on both rule development and the effective im-
plementation of climate change rules, which mainly depends on economic-political
saliency, the perceived state of scientific knowledge and the bargaining power of the
states that favour either hard or soft law respectively.

Commitment and Norms

There are, however, a few studies that utilize the research approach argued for in re-
lation to the figure above. One such study is Philip Selznick’s classical study of the
TVA and the Grassroots from 1949, which deals with the practice of Franklin D. Roo-
sevelts” so called New Deal”. The TVA was envisioned not only as an electricity pro-
vider, but also as a regional economic development agency that would use federal ex-
perts and electricity to rapidly modernize the region's economy and society. The
TVA's jurisdiction covers a territory the size of a major state, and with some state
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powers (such as eminent domain), but unlike a state, it has no citizenry or elected of-
ficials. It was the first large regional planning agency of the federal government and
remains the largest.

An organization as a decision-making body can of course be approached in differ-

ent ways and by different methods. We will here in the footsteps of Selznick display
the inquiry he used, inspired by sociology of formal organizations and shaped by so-
ciological directives which can be regarded as a frame of reference for the theory of
organization (Selznick 1949:250). The fundamental elements of this "frame of refer-
ence" are as follows:

1.

Formal organizations are shaped by forces separate from the stated structure and
goals of the group. Each person in the organization functions as a "whole", with
actions and alliances separate from the formal organization. The organization is
also affected by the environment. Overall, "the organization is an adaptive social
structure”, facing problems independent of its creation.

. Informal structures and communication lines will develop from the actions of

individuals to "control the conditions of their existence".

. The informal system is "indispensable” for the formal control and delegation

structure. Leadership uses the informal system, but at a price (changed power
distribution, etc.).

. Every adaptive structure evolves to meet its basic needs for survival, and develops

methods of self-defence. One can explain organizational behaviour by examining
the function/structure of the organization in relation to these needs. The organi-
zation strives for security and stability of formal and informal relations.

. This type of analysis relatively ignores the external progress of the organization

and focuses on how this progress (decisions) affects the internal organization.

. This analysis focuses "on the structural conditions which influence behaviour”,

and emphasizes constraints, the limitation of alternatives imposed by the system
upon its participants.

. The tensions and dilemmas caused by structural constraints are highlighted.

Social action is always, according to Selznick, mediated by human structures,
which generate new centres of need and power and interpose themselves between
the actor and his goal.
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tion, flood control, electricity generation, fertilizer manufacturing and economic development in
the Tennessee Valley, a region particularly impacted by the Great Depression.



Selznick uses these principles to define a set of guiding ideas, which justify and ex-
plain the kind of selection the sociologist will make in approaching organizational
data. The researcher in this type of study must focus on only a few aspects of how
policies affect the internal organization, and must ignore many other issues or expla-
nations. To properly analyze the situation, he must focus on those environmental ef-
fects (from policy) that affect the organization, and ignore the other effects the policy
may have. Unanticipated consequences of "purposeful action" are particularly inter-
esting to the sociologist, because they often point to underlying social forces and in-
formal structures within the organization. Selznick mentions two main sources of
these actions:

1. The limiting function of the "end-in-view". Every time you focus on the goals,
you may miss some unexpected consequences.

2. Commitment is a basic mechanism in the generation of unanticipated conse-
quences. Any commitments (goals) made by the organization serve to limit the
freedom of actions. A commitment in social action is, according to Selznick
(1949:255), an enforced line of action; it refers to a decision dictated by the force
of circumstance with the result that the free or scientific adjustment of means
and ends is effectively limited. Different types of commitment can imply differ-
ent unintended actions:

A. Commitments enforce by uniquely organizational imperatives, such as disci-
pline, unity, defence and consent to survive.

B. Commitments enforced by the social character of the personnel. People tend to
be resistant to changes of their traditional views and habits, and employers may
have to conform to these views or will face unintended consequences. Selznick
gives the example from TVA’s agricultural leadership which brought with it ide-
ological and organizational commitments which influenced overall policy.

C.Commitments enforced by institutionalization. Some policies become so
ingrained in the organization that they may become ends in themselves, causing
unintended consequences.

D.Commitments enforced by social and cultural environment. The outside envi-
ronment (other institutions, changes in public opinion) can have large unin-
tended consequences if not anticipated.

E. Commitments enforced by the centres of interest generated in the course of
action. Any delegation of tasks to others (who may have different interpretations
of company goals or just different goals) may result in unintended consequences.
These areas can cause tension, dilemmas, and are key points of organizational
breakdowns. There is always tension inherent in goals vs. the tools and means
(read people) that work to meet them. "Day-to-day decision, relevant to the
actual problems met in the translation of policy into action, create precedents,
alliances, effective symbols, and personal loyalties which transform the organiza-
tion from a profane, manipulable instrument into something having a sacred sta-
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tus and thus resistant to treatment simply as a means to some external goal

(Selznick 1949:258)."

To Selznick the systematized commitments of an organization define its character.
The analysis of commitment is thus an effective tool for making explicit the struc-
tural factors relevant for decision in organized action. Another way of explaining the
same could be to substitute commitment by the concept of norms as elaborated in
several of the articles within this volume. Either way, commitments seem to be the
foundation of norms and as such have a high explanation value when it comes to un-
derstand decision-making in organizations. Legal regulation is a part of those exter-
nal factors which influence the behaviour of “human actors mediated by social struc-
tures”, but should not be taken for granted neither as a starting point for understand-
ing how the organization operates nor as valid norms guiding the behaviour. Legal
rules should at the most be regarded as potential norms. The analysis of legal deci-
sion-making in this perspective has to be unbiased and empirically determined. The
legal regulation and the formal organization represent some aspects out of many in
the course of an organization’s life. Selznick gives us tools to come to grip with the
other, more hidden and nuanced, causes. Law might be the model but not the actual
facts for the analysis of legal decision-making.
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Matthias Baier

Norms and rules
governing the
preparedness for oil

catastrophes at sea

Baltic Master is an international project which aims to improve maritime safety by
integrating local and regional perspectives. The focus is on the Baltic Sea Region and
issues concerning preparedness, prevention and marine spatial planning. The Baltic
Master project started in 2005 and came to an end on December 31, 2007. The Bal-
tic Master project is partly financed through EU Baltic Sea Region (BSR) Interreg
I B Programme. The project has been very successful and generated a number of
results and practical achievements. Baltic Master won the maritime category and was
considered the best European maritime project in European Regional Champion
Awards (Nov, 2007). A continuation of the project is currently being developed in a
preparatory study which hopefully will result in a new project, a Baltic Master 1I,
sometime during autumn 2008. This article is a Baltic Master Sub report using a So-
ciology of Law perspective.

Background — problem focus
In the Baltic Master-brochure it is stated that:

The Baltic Sea is one of the world’s most heavily trafficked waters. Transport by sea is expected
to increase dramatically in the next few years.
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The export of oil is increasing. The oil is often carried in older vessels where safety is inadequate.

Oil terminals in the Eastern Baltic are being expanded rapidly. On average, the Baltic Sea is the
scene of one major oil related accident every year.

The oil tanker Prestige, carrying a large amount of oil, sank off the coast of Galicia in Spain in
2002. On her way she passed through the Baltic Sea.

This environment is fragile with a limited water flow from the Atlantic. It takes 25-30 years to
renew the water of the Baltic Sea.

The use of the sea and the coastal zones is increasing. Shipping, fishing, tourism, offshore wind
power plants, oil drilling and other interests are operating in the same area.

In the event of a major accident, the coastal and local regions will have to bear most of the con-
sequences — like polluted beaches; a decline in tourism and the collapse of the fishing industry.

Regional and local governments have a very little influence on matters concerning maritime safe-
ty.

According to the same brochure, one main objective of the Baltic Master is:

To increase preparedness for preventing and managing a catastrophe, through integrating local
and regional zones in the planning and implementation processes.

Continuing with the purpose of the EU-project:

Two heavy oil tankers collide somewhere in the Baltic Sea in severe weather. Who is in charge
of doing what? Who will suffer the consequences? Are we prepared for this? As a first part, the
Baltic Master creates a worst-case scenario and determines who is responsible for the various as-
pects of managing the consequences of a major ship accident involving more than one country.
In a later stage, guidelines on local and regional preparedness will be presented.

Purpose of the report

According to the contract the title of the EU-project is “Preparedness and division
of responsibility regarding disasters at sea”. Its strategic focus is “Forms of interac-
tion, division of responsibility and preparedness between actors responding to disas-
ters at sea”. Planned results are “Increased knowledge about the division of respon-
sibility within as well as between nations of the SBSR and guidelines for local and
regional participation in the existing structure of preparedness.” Outputs are a “re-
port of responsibility and liability together with guidelines for local and regional pre-
paredness”. Keywords of the EU-project are preparedness, division of responsibility,
forms of interaction and disasters at sea.

The field of interest for The Baltic Master with respect to the EU-project is how
single countries can cope with big accidents at sea concerning environmental prob-
lems. These accidents are supposed to stress the cooperation within authorities and
countries as well as between authorities and countries. Of interest are also the local
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and regional levels. The EU-project is supposed to give an understanding of the na-
ture of the cooperation in case of a big accident at sea. This understanding is in turn
intended to be used for policy recommendations. Thus the EU-project is concerned
with a description of the preparedness, an analysis of the preparedness and guidelines
on how to change the preparedness when necessary.

Delimitations

The EU-project is delimited to the South Baltic Sea region and to Denmark, Ger-
many, Poland and Sweden representing this region. Furthermore, Baltic Master fo-
cuses on accidents with environmental consequences rather than personal injuries
like e.g. the Estonia accident. Concerning the accidents, the focus is primarily on big
ones and the smaller, often deliberate, discharges are omitted. Accidents resulting
from terror attacks are also excluded.

The commission of this report is to describe and analyse the structure of the pre-
paredness for big accidents with environmental consequences. It should be possible
to connect the report to the subsequent considerations on guidelines for local and
regional preparedness.

Outline of the report

After some important points of departure have been laid down, the report will look
like this: The next chapter will discuss the socio-legal theory that determines the per-
spective and many of the concepts used later on. The theory also determines many
of the methods used to collect and analyse the empirical data. Chapter 3 will dem-
onstrate the methodological considerations made, the methods used, present an
overview of the empirical data and the scenario used for collecting data. Chapter four
presents the data structured according to a norm-model. The model is divided into
three major parts: driving forces, cognition and system conditions. These data are
close to raw data. Chapter five presents the data analysed from an action point of
view. How are the driving forces, the cognition and the system conditions structured
when making up actions? The last chapter is devoted to some reflections on how pos-
sible change should be done. Appended to the report is a matrix of the four countries
studied. The matrix focuses on the formal rules.
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Theoretical considerations

The EU-project, Milestone 2 talks about a matrix of responsibility for disasters at sea.
The keywords are preparedness, division of responsibility, forms of interaction and
disasters at sea. The field of interest for The Baltic Master is previous and future ac-
cidents at sea concerning environmental problems. These accidents are supposed to
stress the cooperation within authorities and countries as well as between authorities
and countries. Another focus is local and regional levels. The matrix is supposed to
give an understanding of the nature of the cooperation in case of a big accident at
sea. This understanding is in turn intended to be used for policy recommendations.
Thus the matrix is supposed to serve three purposes: as a description of the cooper-
ation, as an analysis of the cooperation and as a tool for how to change the coopera-
tion if necessary.

Hitherto the Baltic Master concepts of ‘preparedness’, (division of) ‘responsibili-
ty’, and ‘interaction’ have been used to describe the field of interest and problem fo-
cus. In order to carry out a scientific study, other — scientific — concepts have to be
used. The Baltic Master concepts concern very much actions (who will act, who is
responsible if there is no action, the nature of the action between several actors). A
focus on actions need however some sort of operalisation of these concepts. A com-
mon sense understanding of the Baltic Master concepts would be: who, will do what,
when and how. If we can answer these questions with reference to big accidents on
the Baltic Sea, we will be able to make a simple, yet useful description of the prepar-
edness. Therefore, these questions make up the basis of the matrix in the appendix.
It is also these kinds of questions that are the focus in compilations like the response
manuals from Helcome.

These kinds of compilations normally answer the question of who will do what,
when and how according to a plan, a manual, a legislation, an international conven-
tion or any other kind of formal set of rules. However, it does not answer the ques-
tion of who will actually do what, when and how. To describe who will do what,
when and how according to formal rules is certainly not the same thing as a descrip-
tion of what measures persons or organisations will actually take. The former ques-
tion takes its starting point in an analysis of a set of rules while the latter question is
concerned with empirical studies of actual behaviour like statistics of operations, ex-
ercises, in depth studies of big cases etc. Furthermore, questions of who does what,
when and how lack another important question crucial for analysis and for the sug-
gestions for changes — namely the question of why.

From a sociology of law perspective, this difference can be interpreted in two dif-
ferent ways. It can on the one hand be understood as the study of a set of rules that
gives assignments, instructions and competence to certain actors or organisations to
act in a certain way. On the other hand can it be understood as a set of informal
norms that actually guide the actions observed. The difference between these two
perspectives is commonly known as the difference between ‘law in books and law in
action’. The basis of these two perspectives is the numerous observations showing a
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clear difference between formal rules and actually applied rules: the observance of
rules can vary from practically total observance to almost no observance at all, all de-
pending on context and various reasons. Subsequently, the important questions are
how to explain the high level of observance and how to explain the reasons for the
actions behind the low level of observance. Put simply: why do we follow the law,
and what is the rationale for not following the law?

In sociology of law the difference between what the law says and what people ac-
tually do — be it lay people or professional lawyers — can be theoretically understood
and studied in different ways, see Cotterrell (1992) for an overview. When studying
the legal profession, theories about professions or organisations are used, e.g. Max
Weber and when studying people in general Eugen Ehrlich could be used, taking two
examples. The character of the field and the problem focus determine the theories
and methods chosen as well as the purpose of the study.

Except for the matrix, the Baltic Master focuses on actions taken rather than on
the formal set of rules. When talking about the rationale for actions, we are presup-
posing a complex and broad perspective; the rationale for actions is theoretically a
very complex question. The same is true when we try to understand the rationale for
action in order to suggest changes; we have to use a complex and broad perspective
and relevant methods to study this rationale. The reason is validity: if the suggestions
for change are to work, they have to consider the conditions that influence the ac-
tions in question. If we do not know about the past, we have little chance to success-
tully change the future. In sociology of law this is a commonly known principle: the
success of a legislation is dependent on the structure of social norms acting in the
field. The more the legislation is in touch with people’s social norms, the more suc-
cessful it can be.

Traditional sociology of law focuses on one perspective at a time, e.g. professions.
In Sociology of Law in Lund, however, a new paradigm in sociology of law is devel-
oping: the norm perspective. The socio-legal norm perspective was introduced about
ten years ago and has been applied and developed since then (Hydén 1998). Today
this perspective has been used in matters like sustainable learning, infrastructure con-
flicts and planning, sports, housing and cooperation. The idea of the perspective is
to serve as a platform for three different tasks: to collect data, to analyse data, and to
communicate within the socio-legal field and between it and other fields. The per-
spective is in principle integrative, which means that emphasis is put on synthesising
different kinds of knowledge into a format that has its focus on actions.

The norm perspective has been used explicitly in several dissertations, e.g. Wick-
enberg (1999) and Baier (2003) as well as in many reports. "The Sustainable Island
Ven" evaluative study of planning and conflicts on sustainable development was an
integrating research project including disciplines from three different faculties at
Lund University in cooperation with local practitioners (Tekniska forvaltningen,
Landskrona kommun). "The Landskrona study 1970-2010" was also based on this
norm approach integrating researchers and practitioners from different fields. The
norm approach is also used in the scientific evaluation (2005-07) of the national and
multidimensional ~national ~ project "Barnahus"  (Socialstyrelsen, ~Aklagar-
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myndigheten, Rittsmedicinalverket and Polismyndigheten). Other projects work
with cooperation between different authorities and local NGO:s. The norm perspec-
tive has also been used in the multidisciplinary research application for a FAS-centre
on work life, welfare systems and public health and thus integrating eight disciplines
from five faculties at Lund University (this application is nominated from Lund Uni-
versity).

A study of formal rules thus differs from the study of norms. Formal rules are nor-
mally studied by jurists in general or by lawyers if the matter concerns an actual case
or conflict. The result of such a study is directed by the question 'what are the rules
concerning X', while the study of norms is directed by the question 'what do actors
normally do and why concerning X'. This question is answered in terms of norms.
The question is then how to describe norms.

First, the difference between rules and norms must be clarified. For an overview
and an in depth discussion about norms and rules, see Baier (2003). (Formal) rules
are a certain branch of norms that normally is defined as explicit norms with formal
sanctions attached to them passed in an authoritative manner. Hence, the concept of
norms used here includes formal rules. The concept of norms is defined here as "an-
ything that guides action". Of importance here is that norms in this sense are strong-
ly associated with action. It is thus an empirical matter if and how norms exist, i.e.
guide action and what their content is. In traditional sociology the concept of norms
is limited to the social life, e.g. manners or etiquette. In the norm perspective how-
ever, the concept of norms is broadened. In fact, anything that guide action is con-
sidered as making up the norm. Therefore, conditions within the economic sector,
taking one example, are to a high degree ‘normative’ and have the potential of guid-
ing action.

This concept of norms can be visualised through the norm model, see further the
chapter on method. The model is a heuristic tool that assumes that actions or pat-
terns of actions, big cases and the like can be interpreted as a result of values, cogni-
tion and system conditions influencing the action in a certain way, as an example,
see Baier (2003). The content of these factors and the dynamics of the norm forma-
tion process is a matter of empirical analysis. The analysis can start by identifying the
value structure. Values like material success, solidarity, human safety, biological di-
versity etc. have to be discovered. This value structure has to be analysed. Are there
value conflicts, priorities etc.? A consensus about values is more likely to serve as a
base for actions than conflicts about values. The way facts about the social and the
natural world are looked upon is important. Do certain professions take certain
knowledge for granted, is there certain ways to talk about problems, how is nature
looked upon? The last factor is about system conditions. This part is about the sub-
systems of society and how they are normative when setting the rules of the game. It
is e.g. important to ask what role economy plays, how the political and legal systems
function etc.

The model is deliberately broad and different kinds of data can be collected. At
the same time it serves as a communication device with respect to other fields of sci-
ence but also to non-scientific institutions of different kinds. The primary purpose
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of the model is to serve as a heuristic tool for the analysis of the architecture of a cer-
tain norm or how it works. The existence of a norm is studied by ordinary social sci-
ence methods like interviews, questionnaires, statistics or observations.

The matrix in the appendix is conceived as a set of formal rules and consequently
studied as set of formal norms. This is considered to be the ‘top down aspect’ of the
matrix, i.e. a rule-perspective assigning competence, duties, etc. to certain actors to
act in a certain way. This perspective can answer the question of who is supposed to
act, when, and how. It is sometimes argued that such a description can be accompa-
nied with an analysis or a comparison of other sets of rules in for instance other coun-
tries. But to compare formal rules in different countries requires a certain method —
functional — to be successful. Still, such a functional comparison is always limited to
the fact that we do not know if the actors actually follow the rules. The socio-legal
perspective instead takes a ‘bottom up’ aspect and studies what actions actors really
take in case of an accident, as well as the reasons for these actions. These actions are
understood and looked upon in terms of norms.

Another focus of The Baltic Master is the local and the regional levels. Sometimes
national regulation is supplemented by regional and local regulations or supplement-
ed at lower levels in a certain sector, environmental regulation. Thus, we often expe-
rience different normative centres instead of a logical top down regulation; the phe-
nomenon is known as the polycentricity of law. This fact calls for a non-national,
non-regulative perspective like the norm perspective. Another focus of the Baltic
Master is big accidents. We can assume that the everyday, small release of oil is han-
dled different and probably in accordance with the regulations from the very big ac-
cident in the scenario. We can thus expect more ‘a-typical’ behaviour in case of a big
accident that requires much national and international cooperation. Although the
rules for ordinary and extra-ordinary releases most often are the same, an organisa-
tion that has to cope with extra-ordinary accidents is challenged in quite another
way. Of importance here is the obvious lack of routine and the problems to perform
exercises on this scale. It is very likely that different mechanisms influence the actions
taken when a small or a major accident occurs. Hence, it is motivated to study these
two types of accidents in different ways.

Methodological considerations

The purpose of the study and the theoretical considerations, accounted for above,
provide the criteria for how to design this study. First of all, there has to be a descrip-
tion and an analysis of the preparedness for big accidents with environmental conse-
quences, taking into account the delimitations given by the Baltic Master contract.
Second, it should be possible to connect the result to the subsequent considerations
on guidelines for local and regional preparedness.

The ‘who will do what, when and why’ — questions will be answered in one study
and with one method and one type of data. The question of what will actually hap-
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pen will be answered in a second study, with a second method and with a second set
of data. We now need a framework that can handle these requirements as well as pos-
sible.

The overall framework is the norm perspective outlined above. This framework
uses the concept of norms as a key element for several purposes: It is possible to de-
scribe actions or patterns of actions in terms of norms. It shall be stressed that there
are limits to e.g. rational choice as an explanation of actions or other explanations
like affective behaviour. The difference between norm guided action and rational
choice is normally that the former is grounded in the past while the latter is grounded
in the future. Rational choice is normally studied on an individual level, while norm
guided action often is studied on an aggregated level. Norms are general due to the
similarities in social life while individual action can take different forms due to the
different preferences at individual level. By traditional means of data collection, it is
possible to track down norms that guide actions or behaviour. Using the norm mod-
el, it is possible to study the architecture of the norm in question. The emergence of
the norm, its function and how its key elements operate are possible questions to an-
swer this way. These two parts concern description and analysis.

The last part of the norm perspective concerns the norms as a strategy. If we con-
sider the time dimension of norms, we can see 1) that norms are a trade-off between
different considerations regarding the future and the past, ii) that the ‘norm’ guiding
the action emerges and iii) the result of the norm as actions. If we consider all three
parts of this ‘cycle’, the function of norms are to transform the past into the future;
norms are in this sense not static. Knowledge about which norms guide certain ac-
tions thus gives information on the possibility of how to change the actions. Such an
analysis is far more likely to be successful than when just changing the rules.

It is now possible to sum up what kind of studies have to be done in a simple ma-
trix. This way we get an overview of the different studies and the different data, but
we can also put names on the studies.

Purpose Questions Theoretical Method Data
asked Framework
Study I | describe the for- | who norm perspec- | analysis of compilations of
mal preparedness | what tive rules, (legal) | formal set of
when rules
why (Helcome and
other)
Study describe the actually norm perspec- | tracking “actual” actions
I actual prepared- | who tive down norms | taken in case of a
ness what scenario
when
why
Study analyse the why norm perspec- | analysis of study II and
I actual prepared- tive norm struc- additional
ness ture sources

Figure 1 The different studies
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Study I

The focus in this report is not on the formal set of rules. One purpose of this study
is rather a pedagogical one, to show how little significance these studies normally
have if one wants to understand the reasons for why people act or how to change the
way people act. It is however important for other reasons to look at the formal struc-
ture. In a bureaucracy the formal rules are often important for reasons of e.g. justice.
It is also important to understand the formal set of rules to avoid ambiguity or to
establish liability. Formal rules can of course be of different “quality” in the sense that
a rule has to be clear, possible to observe, monitor, implement etc. But it is normally
not possible to evaluate a formal set of rules in terms of effectiveness without know-
ing anything about the social or economic context.

The study made in this report is really not more than a compilation of already ex-
isting compilations normally based on information from each country or authority.
Much more effort could easily be put into describing and analysing these country
specific regulations. The regulations often have a top down character when national
laws or EC-regulations are at the top, together with conventions, down via different
decrees to instructions at executive level. But to account for all these rules is a big task
and in this instance not worthwhile.

Study II

If study I is more or less traditional, study II needs more explanation when it comes
to the realization of it. The purpose of study Il is to get information on what actually
happens when a big accident occurs. One big problem with this question is how to
retrieve data about such accidents. One strategy is to study real cases. The Baltic
Master already includes one such case study — the Baltic Carrier accident. Normally,
case studies are in-depth studies and the data is limited to the case at hand. Another
strategy is to study several accidents and try to generalise from them. One problem
is however that there are too few big accidents, especially in the Baltic Sea. The third
strategy, chosen here, is to simulate accidents and the subsequent measures taken.

When asking what will really happen, two relevant types of answers are possible:
People that have participated in an accident can inform about the actions taken and
people with no experience can inform about the actions that would have been taken.
The scenario works as a common context for those with no experience and those
with experience. The scenario thus generates the data that is retrieved at the scenario
workshops (see the matrix for an overview of the scenario workshops). At the work-
shops, the scenarios have been presented and one basic question has been asked: what
would you do now? The answers to this question have to a varying degree been ‘ex-
act’; often certain aspects have been discussed longer, while more simple aspects have
been rather obvious. The data has thus been retrieved by means of interview and in
this case, when several people have been interviewed at the same time, on the same
question, this technique would be referred to as focus groups.
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Country Date Nr of informants Experience of Scenario
major accidents
Denmark 24th of April 7 Yes Yes
Germany 22nd of June 1 No No
Poland 27th of April 6 No Yes
Sweden 20th of March 9 Yes Yes
Sweden II 11¢h of April Approx. 60 Some Yes

Figure 2 Overview of the scenario workshops

Baltic Master staff contacted each country and asked for participants in the work-
shops. Different authorities decided to send one or more participant and in general
most aspects and authorities were represented. Most of the people were senior offi-
cials and had an operative function. The list of all participants will not be accounted
for here. In the German case, only one person from the Havarikommando partici-
pated. In the second, Swedish, case a scenario workshop was arranged by the Swedish
Rescue Services Agency. The purpose of the workshop was educational, but part of
the structure resembled the Baltic Master workshops. The second Swedish workshop
thus served as an additional data source and the first Swedish case could be compared
to this one. Due to the large number of participants, the second Swedish workshop
also served as aggregated control data; otherwise, the workshops are treated as cases
studies in a qualitative design.

The scenario used was developed by the Swedish Rescue Services and adapted
somewhat to the Baltic Master context. It is a power point presentation where
100.000 tons, double hull, age 15 oil tanker collides with an unspecified freighter
just at the point where the EEZ of Denmark, Sweden and Germany coincide. The
tanker carries heavy fuel oil with a density of 950 kg/m3 and viscosity of 500 cSt at
10°C water temperature. Oil spill of 10.000-ton fuel oil. The ferry is carrying dan-
gerous goods and the ships are badly damaged. The wind speed is 10 m/s and there
is a 4 knots current towards the shore. After this basic information comes a short film
showing the dynamic of the oil spill. The program Sea Track Web developed by the
Swedish Meteorological and Hydrological Institute (SMHI) is used showing the cal-
culated drift of the oil spill. There are three different versions: one for Denmark/Swe-
den, one for Germany and one for Poland based on different conditions. The drift
is arranged so that there is a major oil spill drifting towards a substantial part of the
shore. The oil spill is drifting over more than one EEZ in the beginning.

The data retrieved from the scenario workshops will not be presented at length.
The obvious reason is that there is too much material — every scenario lasted approx-
imately 3-4 hours. A second reason is that the data could be interpreted as an evalu-
ation of each country’s preparedness, which is not the purpose of this report. More-
over, it is not possible to draw such conclusions from the data since the data from
one single country is not necessarily generalizable The data is not valid in a quanti-
tative sense and it can easily be argued that the interviewees would act in another way
if an accident would occur.
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Instead, the strategy of this study is qualitative. This means that the data is not
statistically significant, on the contrary, the data is collected and interpreted using an
analytic tool — the norm model that will be used as analytical tool in study III. The
answers retrieved as raw data will thus be organised according the norm model. The
qualitative character of the design has consequences for how the report can be used.
As recently stated, it is not possible to evaluate the four countries rather, the data is
used to describe the normative structure of the preparedness. Every country with its
authorities has subsequently the possibility to evaluate, assess or discuss its own pre-
paredness with this structure as a background. This way the structure is in itself im-
portant as a means of formulating questions.

Study III

The last step is the analysis of the previously organised data. Again, the purpose of
the report is to serve as a tool for further discussions on preparedness and its format
must therefore be suited to this purpose. After the organisation of the data, the analy-
sis of its normative structure will take place. This part goes behind the mere descrip-
tion of the norms that guide actions and analyses how the norms are configured. As
has been pointed out before, the identified norms are merely a symbolic representa-
tion of a larger process. As with legal statutes, there is a background to the norm that
includes considerations of a very different kind. The big difference is that legal stat-
utes are made deliberately, while the formation process of social norms seldom is ex-
plicit in that sense. A social norm can emerge over a long period of time and thus be
a kind of generalised best practice (if you want to do a certain thing, take a certain
role etc.), at the same time it considers available knowledge. One function of norms
is actually to reduce complexity; all the considerations done by many people in the
past is passed on to other people but concealed in the formula ‘you should treat peo-
ple well’, ‘at this company we..."” etc. Study III is about describing the configuration
of the normative structure in terms of values, cognition and system conditions.

When describing the configurations of the normative structure, a heuristic has
been used. The heuristic is made up from three components: values, cognition and
system conditions. These components are in turn a result from the assumption that
an action is guided by a will (there has to be a certain kind of intentionality behind
an action apart from habits, actions guided by emotional stress etc.). The action also
has to take into account certain facts about the world, be it the social world or the
physical world. Finally, the action has to be feasible, i.e. the conditions of the social
and natural systems have to be 'affirmative’ regarding the action in question. The sys-
tems mentioned are e.g. economy or politics but also the natural systems. These sys-
tems are normative in that they do not point out certain actions but affect actions
that will be carried out; one metaphor is to say that they make up the infrastructure
for actions. It is e.g. not possible to carry out many actions against the conditions of
the economy; such an action will be 'sanctioned' by the economy and thus will be
uneconomical.

This heuristic can be summed up in a figure:
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Figure 3 The heuristic in use

Study I — the matrix

As discussed earlier, the purpose of this matrix is to describe the formal preparedness.
The questions asked are who, is doing what, when and how regarding an extraordi-
nary accident. The data has mainly been collected via Helcome’s Manual on Co-op-
eration in Combating Marine Pollution, Vol I and the European Community Civil
Protection, Community Information System (CIS). In some cases, national databas-
es have been used.

The data collected gives a good picture of the who-question, at least on an overall
level. In this report this part has been divided into responsibility at sea and on land.
Left out of the matrix is the fact that in some cases ports and harbours are entities
that have special administration and often the harbour master or the like is respon-
sible for the preparedness. Sometimes the responsibility includes the coast, but in
practice (study II) the operative responsibility lies within the land based authorities.
The coast is a problem, in the sense that it is a grey area between the clear responsi-
bilities at sea and on land. One reason for this is that the land based organisation nor-
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mally does not use boats or other sea vessels, but the boats and vessels used at sea of-
ten have problems getting close to land and still maintain their oil combating func-
tion. The problem is solved ad hoc.

When it comes to the what-question, the data does not answer this question in a
systematic way. In general, this part is not covered in this report when it concerns
practical matters like how to deploy a boom, what kind of skimmers and pumps to
use etc. Answers to this question will most likely be found in the instructions to the
operative functions, the On Scene Commander or the like. The same is true for the
when-question. But general instructions on what to do in terms of communication
and responsibility between countries can be found in the Helcome Manual vol I. The
manual covers mainly the cooperation at sea.

This matrix concerns four countries. But for some time, the European Commu-
nity has been active in the field and there is reason to mention two institutions. The
main institution is the Community Mechanism for Civil Protection. The main role
of the Community Mechanism for Civil Protection is to facilitate co-operation in
civil protection assistance interventions in the event of major emergencies that may
require urgent response actions. The Monitoring and Information Centre (MIC) is
the operational heart of this mechanism.

The European Maritime Safety Agency (EMSA) is another important institution.
The purpose of EMSA is to contribute to the enhancement of the overall maritime
safety system in the Community. Its goals are to reduce the risk of maritime acci-
dents, marine pollution from ships and the loss of human lives at sea. Besides this,
EMSA has also chartered five oil pollution response vessels to “top up” the prepar-
edness in the Baltic Sea. Two of theses ships participated in an exercise on the 5th of
September this year.

On a general level, the Helcom organisation is important for the implementation
of the Convention on the Protection of the Marine Environment of the Baltic Sea.
Helcom manages e.g. exercises, monitors implementation and facilitates the interna-
tional cooperation by setting up a framework for cooperation (Helcom manuals I
and II). Besides providing information in the Maris databases, Helcom is not an op-
erative organisation.
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Study II

The purpose of this chapter is to describe who will do what and when in case of an
extra ordinary accident at se. The data is retrieved from scenario workshops and the
following description is the result from those workshops. The results are not ac-
counted for in a country-specific manner, but the description is a qualitative sum-
mary of the four workshops. In some instances examples from a certain country will
be given for pedagogical reasons.

The accident — the course of events

By way of introduction, I will outline some steps when there is an extra ordinary ac-
cident. Most of the ordinary oil spills are deliberate and result from cleaning the
tanks. In such a case the oil spill is much smaller; from a few tons of oil up to thou-
sands of tons. The extraordinary case used as a scenario is not necessarily represent-
ative of all big accidents, rather it represents an extraordinary accident with substan-
tial environmental consequences. The ambition, though, has been to make the sce-
nario realistic.

The accident in the scenario is caused by a collision between a 100 000 ton tanker
and a freight ferry. The ferry carries dangerous goods. The collision takes place some-
where at the crossing of the Danish, German and Swedish EEZs. There is a 10 000
ton oil spill due to damages to the tanker’s hull. At first, the oil slick is drifting
around, but quite soon it is spreading and drifting towards land. It reaches land and
approximately 50 km of coastline is affected. The kind of coast is not specified.

An extraordinary accident like the scenario will result in a huge rescue operation.
And it will certainly be considered as a potential catastrophe. A multinational rescue
operation will start and all available resources will be taken into consideration when
trying to cope with the accident and its consequences.

Who

In a case like this, the communication normally goes through the Marine Rescue Co-
ordination Centre (MRCC) or a Joint Rescue Coordination Centre (JRCC), mainly
because of the size and the nature of the accident. Initially no one knows if there are
casualties or injuries, yet it is reasonable to assume so. (Smaller oil spills can be re-
ported directly to the contact point.) Some sort of assessment of the accident has to
be done quickly in order to find out the nature of the accident, facts on the ships
involved, position, weather and current, type of cargo, injuries, other ships in the ar-
ea, etc. An interview with the captain of the ship in question is conducted. The as-
sessment is important in order to determine and direct proper resources.
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The MRCC, responding first, additionally has to decide what country will initial-
ly be in charge of the operation. In most cases, the place of the accident determines
this. The place of accident is matched with the borders of the exclusive economic
zone (EEZ). When the accident is found to be within a country’s EEZ, this country
will be responsible for responding to the accident. Today it is possible to quite accu-
rately determine the place of accident and borders of the EEZ due to different sur-
veillance systems like global positioning system (GPS) or automatic information sys-
tem (AIS). Once a country is singled out it is also the ‘lead country’ and the ‘request-
ing party’ according to the Helcome terminology. This means that this country is in
charge of the operation, even though the oil slick is drifting into other countries’
EEZ.

When the proper country is identified, the proper authority has to be identified.
Often, there is an administrative and operative division between handling injuries,
damages and environmental consequences. The search and rescue services (SAR) are
administrated differently than the environmental accident. Each country arranges
this differently and according to its own political and administrative structure, tradi-
tion, efficiency aspects, etc. Some countries separate these two functions and others
do not. (These different structures are not illustrated in the matrix). See also the Hel-
come response manual for more examples. One and the same authority can thus be
responsible for both life and environment (e.g. Poland) or there might be a division
between these tasks (e.g. Sweden). When it comes to an accident with environmental
consequences, normally there is one authority that serves as contact point. This con-
tact point might however be MRCC or a similar authority. This contact point then
has to contact relevant authorities or functions. What is relevant of course depends
on the nature of the accident.

When the proper authority is alarmed, it will most likely request help from an air-
craft in order to get an overview of the accident and of the oil slick. At the same time,
some sort of emergency organisation will start to function or will be set up. These
kinds of accidents require many resources in terms of experts, information and com-
munication equipment and practical things like food, etc. Apart from the obvious
functions such as coastguard, marine, police or environmental experts, it is impor-
tant that different interests are represented at the command central. If for instance
the oil slick risks having consequences for two countries, it is important for the as-
sisting party to send a liaison officer to the central. Representatives from e.g. the ship-
owner or the insurance company might also be useful. One reason is that they often
have the necessary knowledge and contacts, but also the fact that they will perhaps
have to stand economic liability. A media officer might also be very useful, since the
media will keep in touch anyway. Often the media will try to get in touch with other
officers and in this way almost block the communication. (A sinking tanker perfectly
matches the media logic, as well as oil-polluted birds.)

In case of a big accident, quite soon the authority in country one will realise that
help is needed. This country can subsequently request help from other countries.
One obvious reason for this is that other countries might have ships close to the lo-
cation. Probably the operation starts with a first multinational force, which will be
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completed by other national or international forces. It is e.g. neither possible nor de-
sirable for one country to use all available resources at one point. There is a commu-
nication format in the Helcom manual regulating rights and duties concerning as-
sistance. Nearby countries tend to have more established forms for cooperation, es-
pecially when experiencing a big accident. (According to the Helcome manual, still
many countries lack agreements with their neighbours.) Nearby countries also have
special agreements for transfer across boarders, custom etc. In these instances the co-
operation tends to be better: “we like the country X, but we do not know much bout
the country Y”.

If the sea is a matter for international cooperation, national cooperation is crucial
when the oil reaches the coast. Mostly, there is one organisation dealing with the op-
erative matters concerning oil at sea (perhaps except for the question on how to de-
cide a place of refuge), but in coastal zones the demand for cooperation increases.
One obvious reason is that the equipment designed for use at sea only to a certain
degree works in coastal zones. Big ships can seldom operate close to land and some
countries have developed smaller vessels with the ability to operate close to land. Oil
on land also has to be dealt with by other techniques and they are still in develop-
ment. The sea-based organisation now needs help from land based organisations.

Often it is quite hard to find information on which organisation is responsible for
the operation on land in case of a big accident. Obviously, at the municipal level
there are organisations and authorities that will act, but the overall impression is that
the accident has to be dealt with within the ordinary structure for accidents: fires, car
accidents, etc. First, an operative organisation with a command centre has to be set
up. Depending on the structure, this can be at a police station, a fire station or the
like. The need for a structure with experience of crisis management is clear. The po-
lice might need to block roads in order to prevent access to the affected coastline; the
local fire brigade assists if their competence is needed or if they have suitable equip-
ment. The challenge for a municipality is the different techniques that have to be
used and often tested, as well as the complex problems that have to be solved with
reference to environmental consequences. Access to expertise on chemical issues, bi-
ological and ecological issues, technological issues, etc. have to be secured. In a small
municipality, this might be problematic. Another problem is the need for personnel.
If relatively few people are needed at sea, the opposite is true for the land-based or-
ganisation. Volunteers with some minimum knowledge have to be called in, trained
and served with food, etc. Often the cleaning up of beaches has to be done by hand
and, furthermore, the oil has now increased enormously in volume. Therefore much
labour is needed for transport of the oil, maintenance of equipment, etc.

If the municipalities are small, there might be many municipalities that are affect-
ed in case of a big oil spill. This means that cooperation between the organisation at
sea and several municipalities has to be established, a fact that calls for another level
of cooperation. When a problem like this happens to several small municipalities,
there is need for coordination. The different experts, the labour, technical resources,
etc. also need to be prioritised. The sensitivity of the coastline varies according to the
type of coast and thus different measures have to be taken in terms of protection,
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clean up, etc. Often a clean up measure itself can affect the environment to a certain
degree. Some sort of regional or central command has to deal with these kinds of
questions. The cooperation is not very structured and more or less ad hoc. Estab-
lished contacts and communication channels are often used, even though they are
less relevant: “do you know anyone who...”. There is clearly an uncertainty about the
land-based organisations and the way their preparedness is organised. One problem
is the lack of communicative infrastructure between the organisations at sea and the
organisations ons land. In some instances the difference appears to be bigger between
sea and land than between different countries.

On land there is actually another level besides the coast. After the coast has been
cleaned, the residue has to be taken care of. Thousands of tons of oil residues as well
as sand, stones, etc. have to be stored somewhere and then transported to some sort
of plant that can take care of the residues, by separation, burning or the like. Often
is this part of the complicated process and requires many resources, but also needs to
be assessed in terms of environmental consequences.

To sum up: At sea there seems to be an established system of actors. The kind of
organisation differs considerably between countries but there is a clear understanding
of who is responsible for certain actions. Contact points are assigned according to the
Helcome manual. When it comes to the coast, there seems to be uncertainty regard-
ing who is responsible — either according to a formal set of rules or according to the
norms (who will actually act). This is also the situation on land. This means that if
communication has to go from sea, via coast, to land, there is a risk of some sort of
communication disorder, especially when pressed for time.

Do what

Now knowing who, the following question is what will be done. There seems to be
good knowledge about what to do at sea. The overall impression is that the measures
taken depend very much on the circumstances. If we assume that possible injuries
have been taken care of, the initial focus is on preventing the oil from leaking out
into the sea. If a tank is leaking it is possible to pump the oil to another tank. It is
also possible to pump the oil to another ship or tanker, if available. Almost immedi-
ately, a prognosis of the oil drift will be performed. This prognosis is made with the
help of a computer-based program and requires data about the oil, weather condi-
tions, current, position, etc. Thus, an analysis of the property of the oil has to be
done unless reliable information about the oil is available. The prognosis is quite re-
liable and gives a picture of how the oil slick will drift and subsequently what parts
of the coast will be hit.

At an early stage, it might also be relevant to move the ship to another place that
gives shelter from wind and waves, or that is a better position from an environmental
perspective. If the ship is severely damaged, this operation — to find a place of refuge
— requires one or more tugboats.
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The next step is to try to contain the oil slick by means of booms and thus prevent
it from spreading further or just to keep it available to the skimmers — the devices
that remove the oil from the water surface. There is a range of mechanical devices
suitable for different conditions. If the conditions are good, quite a lot of oil can be
taken care of which stresses the ability to contain the oil and then transport it to land.
Vessels that can hold the oil adequately is necessary, e.g. high viscosity oil has to be
heated in order for it to be possible to pump.

What will be done depends on the properties of the oil, the weather and sea con-
ditions, the time elapsed, if a ship is sinking, etc. If the weather is bad and there are
high waves or swell, much of the material cannot be used. Some countries use deter-
gents in order to make the oil spread easier and thus increase the weathering process.
It is also possible to burn some types of oil at an early stage.

Parallel to this work, other things have to be done. Often a criminal investigation
must be done. It is good if it is performed by another organisation since the response
organisation depends on the cooperation with the shipmaster. A second important
task is to document the accident, preferably with photographs, for several reasons. A
third important task is to document all measures taken by all parties, especially with
reference to its economic value, since there will most likely be discussions about the
extent of the liability. The legal processes can last for a long time if necessary costs
are not well documented and thus become matters in dispute.

The primary task for the sea-based organisation is to prevent oil from leaking into
the sea and to prevent oil already in the sea from spreading and to recover as much
as possible. Another important task is to communicate the drift of the oil slick to
coastal organisations as early as possible so that they can be prepared for actions.

If a very big oil slick is drifting towards land, there is very little chance of prevent-
ing the oil from actually hitting the coast. Handling oil on land is normally several
times more complicated and requires much more personnel of different kinds com-
pared to the early stage at sea. One reason is that the oil often emulsificates at sea and
thus acquires a several times bigger volume; on land this volume is increased further
when sand, stones and the like mixes with the emulsification. The oil also adheres to
stones, cliffs and must be taken away by other means than at sea. The coastal organ-
isation thus has to prevent the oil slick from entering sensitive land areas if possible.
This is done by booms — floating barriers. This way the damage can be reduced. The
remaining oil has to be taken care of somehow. There are different techniques for
this and, as for the sea, the technique depends on the circumstances. The amount of
oil, type of coast (marsh, sand, rocks etc.), length of the coast, temperature, level of
salt, etc. determine the effects of the oil and thus influence the choice of clean up
method. Much oil can be recovered manually with shovels, high pressure and hot
water, etc. while some oil is best left to disappear through biodegradation.

On land the remains of the oil have to be contained before transported to a plant
where it can be taken care of. What will be done with the oil depends on the charac-
ter of the oil and its properties at this stage. If the oil is too contaminated with e.g.
water and sand, it can be difficult to refine or burn. Instead it might be necessary to
try to separate the water from the oil. Many of these operations require special kinds
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of facilities and there are not that many of them. This is also a matter of environmen-
tal concern and might require special licenses or permits according to environmental
regulation.

The overall impression is that these kinds of practices are quite rare. Extraordinary
accidents do not occur often and the smaller ones might have another character when
it comes to complexity, press for time, etc. Staff with long experience of combating
oil has developed a know-how that is very important for the organisation. There is a
certain degree of trial and error when combating oil and there are few opportunities
to try new methods, new equipment, etc. under realistic conditions. The high level
of contingency is characteristic of responses to oil at sea and on the coast. There are
manuals describing the characteristics of oil with different properties, how oil be-
haves in water, how oil and water emulsificates, etc. But making the right decision
at the right time is not easy and it takes experience to do so. One informant told
about an oil slick that was combated and no oil could be detected, until an oil slick
appeared far away some time later. The oil had acquired almost the same density as
the water and went down in the water column for some time, yet surfaced when the
temperature or level of salt changed.

In the scenario, a tanker collided with a freight ferry carrying dangerous goods.
This condition was not considered to have any substantial effect on the operation.
Later on, however, most participants stated that there is a lack of knowledge and ex-
perience when it comes to chemicals. The first problem is that it might be difficult
to find out what kind of chemicals are aboard the ship. Apart from bulk freighters,
many container freighters might have a range of different kinds of chemicals and sub-
stances on board. In case of a collision, containers might brake and contaminate the
environment. This might severely complicate the combating operation or at least de-
lay it. Liquid gas might evaporate and hinder any access to the freighter and the tank-
er. A fire might also start chemical processes that complicate the operation. The
means and techniques for solving those kinds of problems do not seem to be of cur-
rent interest or practice. (There is however Helcom Manual vol I, devoted to chem-
icals.) The same can be said about the knowledge of these kinds of accidents.

Responses to oil at sea, on the coast, or on land also have to be performed with
respect for the environmental consequences. There seems to be little or unstructured
knowledge of what the environmental effects are of certain actions. Mind that deci-
sions taken under stress at sea most likely have environmental consequences on the
coast or on land. In many cases the staff has to rely on assumptions about the total
environmental effects of a combating strategy.

To sum up: The field of combating oil is contingent. There are several dynamic
processes involved when oil mixes with water and the result depends on many fac-
tors. Similar problems can be identified when the oil hits the coast. The complex
problem is more complicated when the discharge is extensive. It seems difficult to
state clear-cut rules on how to cope with these problems. Instead it seems that know-
how is what is important and experience thus plays an important role. A big differ-
ence could be noted between the informants in this respect. Furthermore, it seems
to be as complex when it comes to other noxious substances and this kind of experi-
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ence seems very rare. Finally, there seem to be no structured knowledge about the
environmental consequences of the oil (or noxious substances).

When

It is important to act quickly when an accident occurs. Many effects are strongly con-
nected to dynamic processes that are irreversible and cause severe damage. The dif-
ference between contained oil and oil in water is obvious and many of the actions
taken later are more complicated and require more resources. Several accidents have
had such a course of events that there was a chance of reducing the oil spill substan-
tially if actions were taken at an early stage. Shifting the ballast or taking the ship to
a place of refuge could reduce the consequences significantly. One problem here is
that it is difficult to get the right people together to make such decisions — with the
consent of the shipmaster.

Initially, the operation is focused on injuries or to evacuate people. The response
to oil is thus secondary, unless there are resources and possibilities to do both. When
the oil spill is a fact, the time before an operation can start depends on how quickly
an emergency operation can be set up. If people are on duty and the stand by time
for vessels and their deployment is of great importance. The number of vessels is also
of importance. Today there is a mechanism called maritime assistance services
(MAS), with the function of offering services to ships in a potentially dangerous sit-
uation. MAS can thus be alerted and while operating, the MRCC and other func-
tions can be on standby.

Study III — why these actions?

The previous chapter described the preparedness as a result of the discussion at the
scenario workshops. The purpose of this chapter is to analyse the reasons for the pre-
paredness, to describe the underlying structures that are important for the status of
preparedness. The purpose of the chapter is to answer the question why. The ques-
tion why will however be answered by a heuristic that is used to reconstruct and an-
alyse normative structures. The model is presented in the methodological section
above. Put simply, three questions direct the analysis: what do we want to achieve?
(driving forces, values), what do we know about it? (cognition) and is it possible to
do? (system conditions). The data used is the result of the scenario workshops as well
as other sources like books, reports, web pages, interviews, etc.
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Driving forces

What is the reason for a response to oil? The question might seem strange, but it is
important to look behind the prima facie answer — the environment. Let us say that
we did not do anything and instead let a ship or two meet their fate. Who would
complain and for what reason? The first answer would most certainly be that human
beings would suffer and perhaps die. We can call this value for ‘life’. Life is always
priority number one and we have seen several examples of this. The search and rescue
operation comes first if more than one operation cannot be done. This means that at
any occasion when there is a conflict between life and other values, life will come
first. Although life is not the first priority for an oil response activity, rescuing lives
will supersede the oil response.

Another value is the general security at sea. If ships in distress are not assisted,
there would be a general insecurity for all ships at sea, be it tankers, ferries, ropax ves-
sels, etc. Ships in distress can also pose a risk to other ships nearby, especially in the
Baltic Sea where there are many narrow fairways. The entire transport system de-
pends on secure, reliable and punctual transports. Today, the industry is more than
ever depending on a transportation system that is “just in time”.

Another value is property. Through the discussions it has been clear that there is
property of considerable economic value at stake in an accident. The value of the ship
and the cargo amounts to hundreds of million euros. When a rescue operation or oil
combating operation is going on there is a risk that some interests or values will con-
flict with that of property. This is one reason why representatives for ship owners and
insurance companies want to follow the operation as close as possible. Some meas-
ures might risk the ship or the cargo and there might be discussions of what measures
will satisfy as many different interests as possible.

Another value is the environment. Prima facie, concern for the environment is the
most important driving force for oil combating. This is also the starting point for the
various conventions on protection on the marine environment. There is a point of
dividing the environment into the biotic system (including anything alive like birds,
fish, plants, etc.), and the physical system (all things not alive like water, rock, sand,
etc). We have often seen a clear division between the two when it comes to oil dis-
charges. One is that the public opinion prioritises animals that suffer from the oil.
White sea birds full of oil is the typical symbol for this. A further question is if the
environmental concerns are for the environment in itself or primarily as mean for the
humans? The question is important in deciding how much money should be spent
on oil combating. Are oil combating measures taken in order to protect the environ-
ment (life and nature), and if so are there other measures that can do this better and
to a greater extent?

Freedom is highly valued in general in our western society. On the sea, however,
we can notice that this value is predominant due to a long-standing tradition, Mare
Liberum doctrine, but also due to a lack of other conflicting values. Furthermore, it
is also possible to exercise this freedom out on the sea and even in the narrow Baltic
Sea; there are clear examples of the Mare Liberum-principle. Without going into de-

58



tails, in the EEZ the shipmaster is really the master and any measure that will be tak-
en with regard to the ship has to be done with consent of the master (as a represent-
ative of the owner of the ship and the cargo). When it comes to rules, this freedom
normally sets aside the powers of the nation-state, which are bound to its territory
and its territorial waters, but only to a small degree to its EEZ. International conven-
tions are thus the instruments to organise the relations between ships and ship own-
ers on the one hand and nation-states on the other. Many arrangements on insuranc-
es etc are unique to shipping. At the same time the effects of an oil discharge are a
public problem due to the externalisation of the consequences.

Having sketched the value structure, we can now ask some questions referring to
the organisations working with responses to oil disasters. The first question concerns
the response organisation. Is it value based or is it rule based, i.e. is there an overt set
of values operating in the organisation? We can assume a difference between a clearly
value oriented organisation and an organisation that is rule based, a bureaucracy. The
bureaucracy organises its work by means of rules and professional values like the im-
portance of doing a good job. The value-based organisation organises its work by
means of rules, but also has clear values generated within the organisation. This
means that in case of a rule conflict or the absence of clear rules, the value-based or-
ganisation can operate and solve the conflict with reference to the values. We can
find this situation when it is hard to formulate clear and simple rules that are possible
to follow. It is not possible to say that one type of organisation is better than another.
But it is important to understand what kind of organisation we are dealing with, es-
pecially when the task for the organisations is defined in terms of solving the prob-
lem. Another aspect is the high degree of necessary cooperation with other organisa-
tions within and between countries.

Having discussed the bureaucracy versus the value-based organisation, the subse-
quent question concerns the overt values. We can assume a difference between two
value-based organisations with differing value structures, yet the same rules. Are they
oriented towards the environment or towards material values, trade, profitability,
etc.? We can thus ask how the implementation of e.g. the Helsinki Convention and
its response manual will work within an organisation under let us say the transport
ministry compared to under the environmental ministry. Apart from its internal op-
erations, we can assume that the cooperation between these two value-based organi-
sations might experience problems, despite the common set of rules. The ground for
this assumption is the socio-legal first principle that rules are followed only to a cer-
tain extent and that other norms with reference to certain values can explain the dis-
crepancy. It is important whether there is a consensus on values in general or whether
they coincide in each case, or if there is a substantial difference concerning the value
structure.

Another question concerns the organisations everyday activity. Does the organi-
sation have tasks other than response to oil, and if so — do they refer to the same val-
ues or is there a risk of conflicting values within the organisation, between different
sections of the organisation or even within one section? It is also clear that the re-
sponse at sea needs to be started immediately and decisions have to be made quickly.
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Some bureaucratic organisations might experience a risk that the bureaucratic struc-
ture conflicts with the demand for speedy decisions. The values supporting bureau-
cratic decisions (equality, legality, etc.) might conflict with other values.

Cognition

If norms in general and technical norms in particular are supposed to work suffi-
ciently, the norm has to consider knowledge of different kinds. This means that there
has to exist knowledge to some extent about the problem or the field in question, be
it how to achieve sustainable development, to function socially or how to tie a knot.
Knowledge can be of different kinds, e.g. academic — produced in a scientific way
and communicated through books, or common sense knowledge — derived from trial
and error and communicated through tradition. The way we relate to knowledge is
important in terms of the norm formation process. The notion that men are better
suited for technology reinforces the gender norms about who will use the car, the
drill, etc. How lack of knowledge is coped with is also of importance; does lack of
knowledge hinder action or will things just ‘straighten themselves out’. Moreover,
how will cognition depend on and cooperate with the driving forces discussed above
and the system conditions to be discussed below?

From the scenario workshops, but also from looking through various readers in
response to marine pollution, the overall impression is that the field is complex and
complicated. There are several types of knowledge involved, like biology and marine
biology, chemistry, physics, technique, hydrograph, ecology, etc. To understand the
fate of an oil discharge an ability to combine many different types of knowledge is
required. Much of this knowledge is in its origin scientific but applied to this specific
field.

We can distinguish between knowledge and information. ‘Knowledge’ refers to
knowledge about general relations in nature or elsewhere, while ‘information’ here
entails the initial values (like in facts), which combined with the relations will result
in different outcomes. In order to act, it is of course important to know how oil reacts
in water, what happens and why? Obviously, the oil will spread when leaving the
containment. The oil follows the wind and currents and will become an oil slick.
Much as a consequence of the spreading of the oil, and quite soon after, the oil evap-
orates and lighter distillations turn into gas. This process changes the remaining oil
slick and the evaporating gas might combust. The next process is emulsification.
This means that, under certain circumstances, oil mixes with water. The mix is an
emulsion, which means that very small drops of oil and water hold together, rather
than form a new substance. The emulsion can thus revert. The emulsion increases
substantially in volume, often several times. The process is rather quick; a matter of
hours. The oil slick and the water-in-oil emulsion can also disperse. This is the proc-
ess when the oil droplets mix in the water. This process is much slower, unless dis-
persants are used. Oil is generally lighter than water, but under certain circumstances
— especially after emulsion — the oil can sink into the water column. One reason for
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this can be sedimentation, especially in shallow waters. Finally, oil can degrade
through micro organisms or oxidation or photo oxidation. These are very slow proc-
esses, especially the latter one.

These are the general laws of nature that make up the knowledge considering the
oil-water phenomenon in the open sea. Another part of the knowledge concerns the
environmental impact of the oil. In general, the environmental impact assessment is
based on resources at risk and their capacities to recover. We can identify impacts in
the air, on the surface of the water, in the water column and on the coastline. When
it comes to the air, the effects of evaporating oil fractions must be put in relation to
the general condition of the air. No local effects on wildlife would be expected. Oil
slicks can coat living organisms and thus have impacts on e.g. seabirds. Oil in the wa-
ter column is dispersed and will affect living organisms differently. Of importance is
also the loss of concentration downward in the column. There might be impacts on
animals like shellfish, plankton or fish eggs, especially filter feeders. Ashore, the
mechanisms are about the same, but now there is an accumulation of the oil and also
an interaction with the bottom of the sea due to the breaking waves. Molluscs, sea-
weed, sea birds and the like might suffer. Another assessment that has to be taken
into consideration is the effects of the response actions themselves. A zero option
should also be assessed.

When it comes to the general effects at sea or ashore, they have to be calculated in
a general way by means of statistics, long term observations and the like. Effects on
certain populations require detailed knowledge on the risks but also on the locations.
Priorities have to be made based on sensitivity, how resources are valued, etc.

Another field that requires knowledge is the socio-economic consequences. Ex-
traordinary accidents very often have substantial effects on tourism, the fishing in-
dustry, marinas, ports and harbours, industries that need fresh water, nuclear power
plants, etc. Due to the oil spill but also the response actions, parts of the coast might
be closed off entirely for a long time. The economic consequences will be calculated
in terms of money or loss of profit. It is more complicated to evaluate the loss of val-
ues such as recreation, integrity, aesthetics, good-will, etc.

It is obvious that the fields of knowledge accounted for above are very complex
and dynamic. One important question in relation to norm formation processes is
how to retrieve, keep and update this knowledge. The point of departure is that with-
out sufficient knowledge, the actions taken are not rational. Instead, the steps taken
will be random, at worst counterproductive and at best based on trial and error and
limited by some experience. The question is how to learn about this field while sus-
taining the ability to act quickly. One way is to engage experts in different fields. The
question, then, is how to arrange for access to these experts. Are they supposed to
work within the organisation or become involved on a contract basis? What will this
mean for the information and decision process, particularly with reference to the
time factor but also to the organisation’s dependency on external knowledge? Today
there is the opportunity to describe parts of this knowledge in models. There are
computer-based programs that through mathematical models can predict the fate of
the oil discharge. It seems that the model is used mainly for purposes of predicting
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the oil slick drift. However, it is also possible to use it for describing the fate of the
oil discharge while still at sea. Due to powerful computers and Internet technique,
these programs can be used on different levels in the organisation and also on mobile
entities. When it comes to the fate of the oil in water, this knowledge is still based on
experience combined with continuous observations.

To evaluate the outcome of all these relations, be it natural laws or social, we need
initial values, which have been referred to as information. To begin with there is a
need for information about the place of the accident and information about the ships
involved and their cargo. When an oil discharge is noted, there is need for informa-
tion on the rate of the outflow and certainly the properties of the oils (a collision
might render more than one discharge, e.g. the cargo oil but also bunker oil and die-
sel). Facts on the weather, the current, and the waves are crucial to make a drift prog-
nosis and a prognosis of how the oil slick will behave. These facts applied to the
knowledge discussed above, make up the character of the ‘problem’ as it develops at
sea. Most of this information is available through established channels like telephone
or radio. By combining different information channels, it is possible to develop mul-
ti-layered tools that reduce the information access time considerably. The AIS system
can thus be combined with a freight registry system (FRS) and in this way present a
simple yet informative picture of a vessel and its cargo, which is useful for risk assess-
ments.

However, the problem has consequences. There is thus a need for information on
environmental characteristics primarily on the coast but also at sea. Concerning the
coast, there are maps that point out environmentally sensitive areas. These maps can
also be digitalised and accessed through computers. It is also possible to invoke more
functions within such a program, e.g. demographic structure, road maps, real estate
registers combined with tools for calculating distances, areas, etc. Such a programme
could thus facilitate an assessment of both the problem and its consequences. The
over all function of such a tool is to reduce the complexity of the situation given the
press for time.

System conditions

The last part of the analysis of the normative structure is the system conditions. Since
norms are closely connected to actions, the societal subsystems that effect actions
make up an important part of normative structures. Few areas are e.g. unaffected by
economical conditions, conditions that are hard to ignore.

When it comes to economy, there has been no remark that this is a problem when
responding to oil. Instead, some have pointed out that when the organisation turns
to operative mode, money is no object. The organisations’ ordinary budget is not
used; instead there is an extraordinary account that is used. Thus there are no explicit
considerations made whether e.g. to use a certain technique or to take certain steps
related to their costs. In fact, the decision to shift from ordinary budget to an oper-
ative budget short circuits the otherwise strong economic incentives. However, im-
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plicit economic considerations have been noted. Expressions like “of course not at
any cost” indicate that there are limits to what can be done in terms of economy, re-
lated to the goal. One reason for this is probably that the response organisation al-
ways has some ordinary everyday activity that influences the organisation even in the
operative mode. There are also economic considerations made in the contingency
planning phase. It is too costly to maintain preparedness for the worst-case scenario
when it comes to all possible techniques, best standby time, best training, best edu-
cation, all kinds of vessels, etc. This fact is one reason for the cooperation between
states in forums such as the Helcom or the Bonn agreement.

Hence, of some importance for the contingency planning is the liability for the
costs resulting from the accident. If the compensation system works well, this would
probably affect the contingency planning and indirectly the quality and quantity of
the preparedness. A direct consequence of the compensation system is the need to
account for every measure taken by the response organisation. Simultaneous with the
response operations, extensive bookkeeping has to be done. This is due to the enor-
mous costs of a big accident and the incentive to pay only necessary costs. Several of
the big oil discharges in modern time are disputed and take years to resolve. The im-
plementation of the polluter pays principle is one example of how to change the ef-
fect of economic externalisation.

Another system important here is the political/administrative system. This system
decides who is responsible (competence), what will be done and how this will be
done, it also allocates resources. Through this system the organisational framework
is set up and thus it operates at an organisational level. This system decides the overall
goal for the preparedness and the oil response. What kind of result is expected and
how is it achieved? Here we can refer to the discussion above about value oriented
organisations. The question is how the values are communicated through the organ-
isational structure and if they are interpreted in terms of e.g. measurable units.
Changed priorities or new information might lead to an increase in the goals of the
response organisation, e.g. an ability to handle 10 000 tons of oil instead of 5000
tons. Conventions and other political documents concerning the response to oil are
transferred through this system to the proper authority, and if there is no authority,
this system will create one. Apart from how the overall goal is explicated, several oth-
er organisational factors are important for the structure of the preparedness.

The response structure at sea seems to be organised within one organisation. The
reason for this is the absence of or at least limited number of administrative borders
at sea within each country. On land, there are many more administrative borders
where administrative conflicts can occur or where the chain of command might be
blurred. The more natural division at sea can however not be found easily on land.
The often specially assigned organisation on the sea has to correspond with any avail-
able organisational structure on land. The nature of the problem seems to fit quite
badly with the administrative structure on land. To put it very simply: specialists at
sea and generalists on land. There are however examples of organisational structures
on land, e.g. mobile supplies with equipment for shore cleaning. This means that any
organisation on land whose contributions can be requested also is part of the prepar-
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edness. It is however difficult for any available organisation to maintain a good pre-
paredness for events that almost never occur.

Another fact is that the oil slick might cross several administrative borders on land.
This is a problem since quite many organisations suddenly must cooperate on an is-
sue that is seldom or never experienced. The fact that several organisations on the
same level must cooperate calls for an organisational level with cooperative or com-
mand functions at a regional level. One problem that has to be solved is the matter
of necessary priorities. In case of a big accident, the resources will most likely not suf-
fice. One reason for this is that special equipment has to be maintained and updated
and personnel have to be trained continuously. It is not likely that this cost will be
paid off, and a prisoner’s dilemma situation arises. There are however examples of
where at the regional level the operative function is less developed than at a local lev-
el. The German Havarikommando is one clear example of the necessity to — in case
of a big accident — transgress the German bundeslinder organisation.

Another organisational matter is on what level and through what procedure oper-
ational decisions are being made. We can assume that is important to decentralise
the operational decisions since often the time is limited and a long chain of com-
mands might slow down the decisions, especially in the beginning.

The last system of importance is the natural system, a system with another char-
acter than the other — social — systems. The main difference is that it is not negotiable
in itself. The laws of nature are as they are; however, their effects might be conceived
very differently and even socially constructed. We tend not to understand long-term
changes without explicit characteristics whereas we tend to recognise instantaneous,
explicit changes. If, however, there is a direct connection between our actions and
nature’s feedback, we tend to understand the relations in question. Knowledge about
the oil-water relations accounted for above stem from experience and scientific, con-
trolled studies. Technology is our way of relating to or handling the laws of nature
by physical means.

Of importance for the normative structure are two aspects; the first is considered
under cognition. To be successful when it comes to oil response, we need to know
about the laws of nature, either by experience or by science (often a mix). What can
be mentioned here are the means that the response organisations have at their dis-
posal. The technical system and its standard are however not discussed in this report.
At the scenario workshops there was a remark that the technical systems are not al-
ways compatible.

The second aspect concerns the laws of nature that are not easy to control or adapt
to. It is clear that the available technical systems used for oil response are limited in
its use. When there is too much wind, too strong currents or too high waves, many
of the technical means cannot be used. Circumstances concerning the weather can
thus be of very big importance when responding to oil discharges. It might seem
meaningless to relate to bad weather, but there are several measures that can be taken
in this respect. In case of bad weather, an increased level of preparedness might be
necessary. If possible, it might also be necessary to direct ships differently. In case of
bad weather and the risk of no or little success of recovery at sea, the alert to coastal
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and land authorities must be swift. The same goes for alerting other countries. The
abovementioned mechanism MAS is relevant in this perspective.

Close to the laws of nature is time. Due to the laws of nature, it is apparent that
the oil spill and its consequences have a dynamic character. Oil spills occur at sea but
have effects also in the air, on the coast and on land. Contained in a tanker, the oil
becomes very large quite soon after an accident. Oil spills follow the current and the
wind. Oil leaking out into the water disperses and evaporates depending on the prop-
erties of the oil, the temperature and other factors pertinent to the water and the air.
The properties of the oil thus changes and it can evaporate into the air, emulsificate
but also remain solid in the water, at the surface, in the water column or on the sea-
bed. Eventually, all of the oil transforms through e.g. biodegradation. Time is an im-
portant factor and several processes are dependant on one another. As mentioned
above, some of the processes take a couple of hours; so while thinking, things hap-
pen.

The response to this strong dependency on time is referred to as ‘technology win-
dows-of-opportunity’. These principles are indeed norms formulated with respect to
the laws of nature and combined with the time element. The essence of this technol-
ogy is that during a time laps, there are certain time periods under which certain re-
sponse measures are possible and effective. This means that this technology facilitates
the choice of measures, yet also facilitates environmental and cost benefits. One rea-
son for being prepared with such technologies is that there often is very little time to
collect information, assess it and decide on what measures to take.

Worth mentioning here is the tendency to ignore the effects when they are not
seen or obvious. When oil is evaporating, nothing can be seen, and oil can “disap-
pear” in the sea. Black sticky oil on the cliffs or on the beach is the obvious opposite
position, a fact that activates certain values, for instance environmental. The mass
media always react to black sticky oil, especially on white seabirds. Several inform-
ants have noted that there are examples of actions taken that to some extent are in-
fluenced by this social mechanism. News on oil on beaches activates security, envi-
ronment, property, etc.

Recommendations

The overall impression is that such an extraordinary accident assumed in this Baltic
Master EU-project stresses every organisation in every country enormously. Several
informants were of the opinion that such an accident is not possible to handle and
that even 5000 tons of oil is enough to constitute an extraordinary accident. Proba-
bly the preparedness is not designed for these kinds of accidents regarding physical
or administrative resources. The problems with physical resources are however be-
ginning to find at least one solution when EMSA is allocating five response vessels
to the Baltic Sea area. Despite these additional resources, the common pool of pos-
sible resources the countries in the Baltic Sea in combination with EMSA possess,
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requires a great deal of cooperation — both on an international level and on a national
level. This cooperation is in focus for this last section of the report.

The extraordinary accident we assume is very difficult to imagine unless one has
experienced something similar to it. At a seminar with many participants from Swed-
ish rescue organisations, it was clear that most professionals never experience a major
accident, even less an extraordinary accident. One problem is thus how to increase
the awareness of the still relatively high risk of a major accident among all levels in
an organisation. From the workshops we learned that people that had experienced a
major accident viewed the problem very differently compared to those who had not.
It seems very important to substitute this experience with something that might have
similar effect, e.g. a scenario, perhaps built in a simulator or a PC platform.

Another finding is the significant difference between sea and land. Even though
the oil slick is the same all the way, it is conceived differently and treated differently
at sea compared to on land. The problem changes character when it moves from sea
to land. On sea the time frame is very limited, while this is not a problem once the
oil has hit the land. At sea, one organisation is responsible, while several organisations
are responsible on land. The technique and strategy for handling the oil is different
at sea and on land. At sea there are few specialists, on land are there many generalists.
Still, it is important to regard the problem as one problem and try to place the strat-
egy for handling the problem on one hand.

Connected to this division is the need to define a structure for on-land response.
Today there is no clear structure of contact points that the sea based organisation can
work with; rather, the problem is handed over when the oil reaches land. It is how-
ever possible and important to include and involve the land based organisation at an
early stage. Exercises including land should be possible.

There is scattered experience of cooperation between different countries and
many sections of the Baltic Sea region lack special agreements for cooperation. This
is however ongoing work within the Helcom framework.

It is suggested to further use (common) tools that can facilitate the decisions that
have to be made when pressed for time. This is one way to reduce the complexity
that the oil spill presents including its environmental and socio-economic conse-
quences on land. At sea there is e.g. Sea Track Web to solve the problem of how to
forecast the oil drift. On land The German VPS-system is one example and Sweden
is developing another tool for contingency planning, sensitivity analysis, etc. How-
ever, an extraordinary accident might as well affect more than one country and thus
the need for a common tool is obvious.

Regarding the actual work, there is a need for as many as possible to experience a
major accident; it would be desirable to arrange for the opportunity for “trainee of-
ficers” from other countries to participate in response operations around the Baltic
Sea region.

The knowledge seems to be focused on oil rather than chemicals. There is a need
for upgrading the awareness and the preparedness for chemicals.
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There should also be common pool resources on land and some sort of system at
a regional level with equipment and personnel for response to the oil on the coast
and beach cleaning, etc.

It is recommended to focus more on preventive measures within the response sys-
tem. Adequate measures taken at an early stage have great effect on reducing the later
consequences. Changed levels of alert and on duty time for bad weather or other risk
scenarios might be fruitful. Make use of the MAS mechanism.

Finally, many informants have stressed the importance of exercises of different
kinds. It is recommended to enhance and expand the number of exercises within
countries. The exercises should be as realistic as possible, including the land based
organisations, crossing geographic and administrative borders, etc. Why not mix per-
sonnel from different countries?
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Anna-Karin Bergman

The importance of
understanding norm-
creation processes in the
work towards efficient
regulations

Abstract

Space technology is an area that demands specific knowledge, both on how it is de-
veloped and how it is utilised. In 1998 an initiative was introduced within the Euro-
pean Union; Global Monitoring for Environment and Security (GMES). GMES
aims at implementing information services (foremost via Earth Observation technol-
ogy) dealing with environment and security.

GMES has approximately 400 actors, all from different backgrounds and with
different interests (political entities, organisations and European institutions). In or-
der for GMES to be realised and utilised in an efficient manner, most of the stake-
holders believe that a common regulation steering the utilisation of the initiative is
pivotal.

Since the area, in which GMES is presented, demands specific knowledge, an un-
derstanding of what needs to be regulated is crucial for the legislator to obtain. In
this context, the concept “norm-creation process” becomes important. The norm-
creation process foregoes the regulation process and discloses underlying conflicts
and common strategies, i.e. the norm-creation process generates information about
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informal structures that are important to understand in order to develop an efficient
regulation.

This article discusses the importance of norm-creation processes when regulating
an area encompassing specific knowledge.

Introduction

This working paper discusses the importance of norm-creation processes when reg-
ulating an area encompassing specific knowledge. On a more descriptive note, the
paper highlights the importance of understanding how political, economic and tech-
nological systems affect and influence strategies underlying an implementation- and
regulation process. The content of the paper is included as an element of my PhD
thesis (in progress) with the working title “Information for sustainable development —
A study of the norm-creation process within the European Earth Observation (EO) ini-
tiative GMES”, thus this paper will commence with a short description of the re-
search context which the content ought to be related to.

Research context

The thesis takes its point of departure in the contribution of Earth Observation
(EO)' technologies as a tool for managing regional and global environmental chal-
lenges and sustainable development. The research is focused and analysed in relation
to a European initiative for the implementation of information services dealing with
environment and security; Global Monitoring for Environment and Security
(GMES).

In 1998 a group of institutions involved in the development of space activities in
Europe called for attention in “political and policy making circles to global environ-
mental change” (European Commission, CNES et al. 1998: 1).2 The document, also
known as “the Baveno Manifesto”, emphasised “the strategic importance for Europe
to develop global monitoring capabilities that can inform on a regular basis on the
conditions of the environment around the world” (ibid.). This will to contribute to
a common European vision and strategy towards environmental monitoring was
eventually realised through the joint initiative, supported by the European Commis-
sion (EC), the European Space Agency (ESA) and their member states, Global Mon-
itoring for Environment and Security (GMES).

1  Remote sensing, i.e. monitoring of planet Earth from space.
2 Institutions involved in the creation of the manifesto: ESA, EUMETSAT, CNES, ASI, BNSC,
DLR, EARSC and European Commission.
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The ‘Global Monitoring for Environment and Security’ (GMES) represents a concerted effort
to bring data and information providers together with users, so they can better understand each
other and make environmental and security-related information available to the people who
need it through enhanced or new services (www.gmes.info).

EO is developing rapidly in the EU and around the world and can be considered to
have a crucial role in promoting sustainable development through monitoring region-
al 10 global environmental issues® and disaster management®. EO provides its users
with timely and long-term information about the status of the Earth’s environment
and offers a valuable foundation of information regarding these concerns. However,
in order for the Earth Observation (EO) to promote sustainable development
through its vital information the initiative has to be effectively implemented so that
the “environmental and security-related information [is made] available to the peo-
ple who need it [the users]” (www.gmes.info). Nonetheless, in light of this approach
conflicts appear that can be pertained to informal structures of which has a capital
influence on the implementation and future regulation of GMES.

Before we proceed with the dilemmas (i.e. the result), the empirical material will
be presented in short.

Empirical material

The empirical material consists of 15 interviews made by, in their own view, the
most important stakeholders. The interviews are semi-structured and the character
of the questions varies between informant (where the answer is used to obtain infor-
mation about certain facts) and respondent (where the interviewee is asked to elabo-
rate his/her view on certain aspects or areas). Since the interviews are double in na-
ture they can in the present research hence, assist in 1) obtaining information about
the relevant stakeholders and 2) obtaining detailed information from the stakeholders
that might not be presented in the official document and that could be interpreted
as having an impact on the interests and strategies of the stakeholder related to
GMES.

The interviews were conducted over the telephone and all in all the empirical ma-
terial was obtained over a period of approximately 1 year. The interviews varied from
30 minutes to 90 minutes depending on how much time the informants were willing
to reserve; the interviews were recorded and subsequently transcribed. The tran-
scribed answers were subsequently analysed according to the analytical framework.

3 e.g. climate change, loss of biodiversity, land degradation, and food security.
4 e.g. early warning and disaster relief.
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Norm-creation as an analytical framework

The analytical framework of this article builds on a particular perspective on norms
(“norm science”); a perspective which is foremost advocated and utilised by the So-
ciology of Law department at Lund University, Sweden (Hydén 2002).

Norms

The phenomenon “norm” has scientifically been dealt with by many academic dis-
ciplines and has been encompassed by as many definitions. Within social scientific
disciplines there are however seemingly one common denominator explaining the
concept; something that guides human behaviour/actions. Thus, within the social sci-
ences norms are said to be positioned behind human behaviour and therefore poten-
tially guides individuals towards the desirable or routinely behaviour; the “normal”
social behaviour (Hydén 2002; Baier 2003). Most commonly used e.g. within soci-
ology, norms are seen as something that only encompasses social life (social interac-
tion) thus are also only established and determined within this sphere (Hydén,
1998).

In Sweden Sociology of Law is considered a social science, hence is also advocating
the connection between norms and social life. However, it has through its notion of
norm added on to the perspective to also include connections established between
norms and elements outside social life (Wickenberg 1999; Hydén 2002; Baier 2003).
Hydén et al. believes that norms not only emanate from social interaction between
individuals as is done in social life but that they also originate from systems such as
economy, politics, technology, environment and law. This extension means that sys-
temic norms might be as potentially guiding (action directed) towards desirable be-
haviour as social norms are.

Norm-creation process

Norms can be studied as something observable in the “real world” (in this case we
are dealing with an existing norm) e.g. we can go out in the world and suddenly we
observe that people are standing in line waiting to pay for merchandises. We can un-
derstand and explain this behaviour by articulating what lies behind the actions; in
this case a social norm. The norm is said to guide individuals towards the desirable
behaviour (standing in line) if they do not want to be socially sanctioned (whisper-
ing, looks, angry comments, etc.). Norms can also be used as an analytical mecha-
nisml, which rather means that one reconstructs the normative implications behind
a norm. This however, entails having an existing norm. In the context of the article
there does not exist a norm that sets the premises for how the actors should act in
order to implement and regulate GMES. But even if there does not exist a norm, the
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norm perspective still gives you one more option; to reconstruct the prerequisites for
a potential norm i.e. to analyse the conditions for a future regulation. The reconstruc-
tion of the prerequisites for a (potential) norm is (in the language of sociology of law)
translated into the study of a norm-creation process, something the thesis and this
paper is centred around.

The study of the norm-creation process allows us to map out the infromal struc-
tures behind the actions conducted by the different GMES actors and it can hereby
produce a comprehensive view of what may influence and/or limiting a future regu-
lation of the initiative GMES.

The analytical tool

To be able to study the norm-creation process a method or analytical tool is required
that will allow for this process to be studied.

The analytical toll has been constructed by Hydén-Wickenberg at the Depart-
ment of Sociology of Law at Lund University and it builds on the idea, with refer-
ences to Lennart Lundquist and Ulrich Nitsch, that norms generates out of three var-
iables; what societal actors want/value, know’, and are able to (Lundquist 1987; Lun-
dquist 1992; Nitsch 1996; Hydén 2002).

It is worth mentioning that compared to Lundquist and Nietsch’s dimensions/
variables, will and knowledge is consider to have the same content in the Hydén-
Wickenberg tool (Hydén 2002:281). This however, also means that the are able to-
dimension differs in the respective idea. Because of what Hydén considers to be an
external element, the tool, in contrast to Lundquist and Nietsch’s idea, is thus seen
as both actor-driven (internal) and systems-driven (external).

The analytical tool does not possess a normative content in itself but is rather filled
with one depending on what area/problem it is applied on. The analytical tool has a
synthesising effect in that it assembles rather than separates existing knowledge. As
mentioned above, the tool has three variables: will, knowledge and possibilities and
the norm-creation process is said to constitute a synthesis of and/or trade-off between
theses three variables.

Result of the empirical study

The analysis of the empirical material provides an image of value-based conflicts and
a need for streamlinging knowledge amongst the stakeholders of GMES.

The analysis shows that two, seemingly, opposite values are dominant amongst
the stakeholders; Environmentalism (cf. Smith 1998; Dobson 2000) and Econo-

5 Lundquist refer to this category as “comprehend”. Hydén, however, include the category “compre-
hend” into the knowledge-dimension (Hydén, 2002, p. 281).
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mism®. The first relates to the concern for the environment and is advocated by e.g.
European Environment Agency (EEA), whereas the latter connects to the strive for
competitiveness and is advocated by e.g. national space organisations. The analysis
further shows a lack of communication among the stakeholders, mainly depending
on different scientific backgrounds (knowledge) and native languages.

The third result relates back to what Lundquist describes as the are-able-to-dimen-
sion or what Hydén calls the systems-dimension. The empirical material provides an
image of areas that may be interpreted as systems, a sort of systems analysis if you
will, not however to be confused with systems theory (see von Bertalanfty, 1968; von
Foerster, 1960). In the result, three such systems are dominating; political, economic
and technological and dilemmas generated within respective system have subse-
quently been identified. It should be noted that the dilemmas described under
repsective system may have a connection to other systems and/or to the value- or
knowledge dimension as well.

Political dilemmas

Within Europe collaboration is important (no matter what area). However, although
GMES provides a structure for collaboration e.g. through political negotiations and
agreements, the political interests within each stakeholder may differ and thus pro-
duce strategies on what the respective stakeholder wants a future regulation to in-
clude.

The political dilemmas are thus somewhat overarching dilemmas that can be at-
tributed to other systems such as technology and economy.

Economic dilemmas

This also related back to other systems and or value- and knowledge variable. The
second category of dilemmas that is dominating the development of GMES is how
the owners of the EO satellites and the distributors of the generated EO information
can be compensated enough so that an incentive to continue to be an actor in GMES
is upheld while at the same time upholding an incentive and possibility for the users
to continue to be actors in GMES and utilise the information i.e. access to data at
low cost. This is illustrated by a statement put forward by one user:

I mean they [the users] simply have to pay a lot of money or they don’t have the access. I for
example worked 14 years in climate impact research and never could use the existing data because
I didn’t have access to it, it was not available and this blocks a lot. I am convinced that a lot of

6 In this context the term is used as a psychological account about the motivation that drives human
action, which is assumed to be predominantly steered by economic motives so to support one’s own
financial interests and improve one's own material well-being.
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jobs and research capacity is also migrating to US by the fact that you don’t have easy and
accessible data (my emphasis).”

Technological dilemmas

The third category of dilemmas to be presented here are the technological. The tech-
nological dilemmas are represented by different groups having different interests in
the technology per se. These interests are foremost made visible through connections
to other systems, e.g. the economic dilemma, i.e. the industry have an (economic)
interest in the technology, while some users might see the technology as a means of
promoting other interests e.g. the monitoring of emissions, desertification, etc. This
dilemma is also highlighted by a statement made by from DG Enterprise as they un-
veiled the new European Space Policy.

Simply stated, space is a strategic asset underpinning a high value-added industrial sector, a driv-
er for the Lisbon process aimed at improving citizen’s lives and contributing to the knowledge-
based society. This is why Europe needs a competitive space industry, served by strong and
long-term investment in new space technologies.

An additional technological dilemma is the one presented between the space compo-
nent and the 7z situ component, both used in the GMES initiative, and how they are
valued (as promoting ecologism or economism. Some users argue that the space
component alone cannot produce the information needed to meet their interests,
thus, the ground segment has to be included as a technological complement to the
space infrastructure, something that (apparently in practice) does not lie within the
long tradition of ‘European space industry’.

The dilemmas are some examples that have been identified when conducting the
empirical studies. They present a holistic perspective and make visible the complexity
a joint European initiative is facing in the work towards implementation.

Conclusion

This paper has produced an image stating the importance of understanding a norm-
creation process as it discloses informal structures important for an efficient regula-
tion. The article has analysed these structures in relation to a specific knowledge-area;
Earth Observation (EO). Regulating such a particular area calls for an understanding
of the area per se and what eventual conflicts, dilemmas and common strategies are
presented. It is therefore of utmost importance that the underlying informal struc-
tures are disclosed to the legislator. This means that the law in an initial stage has to
be produced from a bottom-up approach (in cooperation between actors) so as to

highlight and transfer the knowledge.

7 Interview with actor positioned in the user category.
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The particular empricial material shows that, at the moment, two parallell norm-
creation processes are taken place; one steered by the value of Economism (compet-
itiveness, money, etc.) and the other steered by the value of Environmentalism (sus-
tainable development, environmental management etc.). In order to realise and uti-
lise GMES in an efficient manner, the legislator ought to create a regulation that will
try and streamline the parallell norm-creation processes into one. The understanding
of informal structures will, in my opinion, lead to regulations that are firmly estab-
lished in society and subsequently also more in line with the practical side of reality.
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Court Decisions in
Public Procurement:

Delineating the Grey
Zone

Abstract

To remain effective within the public procurement process it is important to avoid
revisions on contract award decisions, which prolong the procurement process and
takes its toll on public resources. This paper aims to delineate the grey zone within
public procurement legislation and clarify how the court interprets it, which will aid
procurement officers in achieving best practice. Findings indicate a bias in favour of
the procuring authority in terms of outcome of the court decisions through the use
of a principle allowing for imperfect Request for Tender (RFT) and evaluation mod-
els due to fluctuations in the economic sector. The findings show that some of the
most litigious issues are flawed RFT, inconsistent RFT and award evaluation and a
lack of clarity in the RFT and/or the procurement process.

Introduction

The legislation on public procurement, Swedish and European, allows aggrieved ten-
derers to bring a complaint before the courts, given certain conditions.! Although
this remedy was available previously, it was really only available in theory prior to the
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amendment to the legislation in 2002.> A complaint could be brought against the
procuring authority once the award decision had been made but not after the con-
tract had been signed. Firstly, the procuring authority was not required to inform ag-
grieved tenderers of the award decision; and, secondly, the requirements of the Of-
ficial Secrets Act® ensured confidentiality of the tender documents prior to the award
decision.* In practice, this meant that the procuring authority could make the award
decision and immediately sign the contract with the winning tenderer, leaving the
aggrieved tenderers little or no ability to complain based on the award decision. Sub-
sequent to 2002, however, the theoretical possibility became a practical possibility
through the requirement that the award decision had to be communicated to all ten-
derers and that a ten-day period had to pass after the communication before the con-
tract could be signed. Although the direct relation is difficult to prove, there is evi-
dence that this change led to a dramatic increase (from 153 in 2001 to 1124 in 2004)
in the number of complaints brought before the Swedish County Administrative
Courts (Lennerfors, 2007).

A study conducted during the years 2003-2000, entailing interviews with public
procurement officers within municipalities and regions all over Sweden, indicated
that there were concerns regarding the number of complaints brought against the
procuring authorities regarding various aspects of the procurement process. The ex-
ercise of the revision in public procurement in Sweden has additionally been high-
lighted in the literature as a contentious issue (Lennerfors, 2007). The focus of the
study behind the interviews entails the use of multiple criteria in the public procure-
ment process, primarily in construction procurement. Construction was chosen be-
cause of its economic importance, and half of the interviewees were engaged in con-
struction procurement only and the other half from central procuring functions. In
the procurement process, the procuring authority has the option of selecting the ten-
derer with the lowest priced tender or the tenderer with the economically most ad-
vantageous tender, and must state which in the Request for Tender (RFT). It is
through the evaluation of the economically most advantageous tender that the pro-
curing authority has the ability to use multiple criteria in the award evaluation stage,
which furthermore tend to have litigious effects (Carlsson and Waara, 2007:21-22).

Throughout the interviews, there were also statements to the effect that the legis-
lation was considered vague and complex, resulting in uncertainty on behalf of the
procurement officers with regard to their decision-making in the procurement proc-
ess.” In order to make informed and appropriate decisions, it is essential that the pro-
curement officers have up-to-date knowledge of the current legislation and in partic-

1 This paper deals with cases brought under the auspices of the previous Swedish legislation on public
procurement, (SFS 1992:1528), although it should be noted that there is new legislation in place
on public procurement as of January 1st, 2008. (SFS 2007:1091)

2 The amendment was a result of the European case C- 81/98, Alcatel Austria, Reg 1999 p. I-7671,

in which it was held that the unavailability of aggrieved tenderers to a revision of the award decision

was contrary to EC-legislation DIR 89/665/EEG and DIR 92/13/EEG.

The Official Secrets Act (1980:100).

Falk and Pedersen, 2006:175.

Carlsson and Waara, 2006.
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ular its practical implications. Legal information is generally available through con-
ferences, seminars, books and legislation or court decision updates, and the informa-
tion they obtain is an interpretation of the legislation or the court decisions in a legal
language communication. To contribute to the understanding of the implications of
the legislation, this paper discusses some of the case law that has evolved over a 3-
year period, 2003-2006, and how the courts have interpreted the legislation with re-
gard to construction procurement. The main emphasis of the study lies as mentioned
on construction procurement. For that reason, as well as in order to limit the number
of cases to be studied for practical reasons, the cases studied related to the construc-
tion sector only. This does not mean, however, that the findings are not applicable
to other sectors, since the same courts deal with similar legal principles and dilem-
mas.

Purpose of Study

This paper aims to delineate the grey zone within public procurement legislation as
interpreted by administrative courts. By the grey zone we mean the area of legal un-
certainty pertaining to the public procurement legislation, in particular with regard
to the legal content of the established principles stipulated in the public procurement
legislation at Swedish and European levels.

Grey Zone

Figure 1 The grey zone relating ro legal application.

The reason why a revision procedure is available, besides enabling an aggrieved ten-
derer to obtain redress, is to create a foundation for a uniform application of the law
and thereby serve as guidance for tenderers, increase predictability and thus uphold
the rule of law. One research question is whether courts contribute to a more uni-
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form application by clarifying the often vague prerequisites the legislation is built up-
on.

The grey zone opens for discrepancy in two ways; leading to lack of legal certainty
and equal opportunities. In essence, this discrepancy counteracts the flexibility avail-
able to the procurement officers with regard to formulating the RFT, evaluating re-
ceived tenders and making the award decision. A second research question is to de-
lineate to what extent courts support legal certainty and equal opportunities on the
one hand, and support or hinder flexibility on the other. From a theoretical perspec-
tive outlined in the next section, the third research question is concerned with a bet-
ter understanding of legal reasoning in court when applying framework law.

Theoretical Perspective

In legal science, law is generally seen as a system of rules that manifests general prin-
ciples, applied by courts or other institutions to make decisions in individual cases.
To find the content of the rule the lawyer uses legal sources such as wordings, pre-
paratory works, precedents and doctrine. This is an internal perspective, taught in
law schools. Sociology of Law takes an external perspective, looking at rules and the
legal order from the outside putting law in context.® To answer the question of what
does the law require, the legal dogmatic method deduces the answer from the sources
of law, while the socio-legal scholar in addition looks at the functions of law; empir-
ically placing the legal framework in its societal context.

General Principles  Preparatory works

Economy V | Economy
Politics™ | Politics

Professionatism Legal- < |~ Environ-
Power relations— — ment
Social structu:e__gw) Order M Efficiency
etc. ensis Functions — etc.

= * —

§ tot ¢

6 Hydén (2005), Hydén and Wickenberg (2008).

Figure 2 Legal order in two dimensions

80



The process of administering public procurement legislation involves four different
forms of rationality; local politics, professionalism, market and legal application. In
politics, among professionals and in the market, people act in order to fulfil goals de-
fined in the respective setting — goal rationality, but judges shall make decisions ac-
cording to rules decided on by parliaments — norm rationality. It is an empirical
question if legal application in the administrative courts actually follows this formal
way of decision making. Framework law puts this matter at stake, as framework law
in a way lacks normative content. Normativity is a matter for legal practice, since the
legal content is formed in its application in individual cases. Swedish procurement
legislation does not stipulate one particular solution rather that a decision does not
infringe the normative provisions required by law.” Legal application is not just a
matter of deciding between right and wrong,.

Methods

The context of the empirical investigation is construction-related public procure-
ment in Sweden and the data were gathered using empirical findings from a previ-
ously conducted quantitative study of the same cases.® This paper uses the gathered
cases — to conduct a qualitative study of the legal content of these cases. The sample
of empirical data was obtained from a database containing court cases related to pub-
lic procurement.” The dataset originally included 574 construction-related cases in
County Administrative Courts, constituting a subset of the 4,742 total number of
public procurement cases during the same period.'® The dataset was identified as
“construction-related” based on the assignment of court cases to a certain code,'!
through which their relevance for construction procurement can be identified.'*
Furthermore, due to the objective of analysing the legal content of the cases, those
cases containing very limited information regarding the legal argumentation, prima-
rily the plaintiff’s complaints, were excluded from the analysis. This has the implica-

7 The Act (SFS 1992:1528) on Public Procurement. Chapter 7. § 2. If the contracting entity has in-
fringed the provisions of Article 4 of Chapter 1 or any other provision in this act and this has occa-
sioned injury or the risk of injury to the supplier, the County Administrative Court shall order that
the award procedure be recommenced or that it may be concluded only when rectification has been
made. In cases concerning procurement as set forth in

Carlsson and Waara, 2007.

Allego, www.allego.se.

10 There is a possibility that the digit representing the total number of cases is not entirely accurate,
see Carlsson and Waara, 2007:13. However, the discrepancy is not believed to be of major impor-
tance of the purposes of this study.

11 The Common Procurement Vocabulary (CPV) classification system used within the European Un-
ion.

12 See Carlsson and Waara, 2007:14-15, for a more in-depth description of the selection of construc-
tion-related cases.
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tion of excluding those cases that had been dismissed by the courts,'® since insuffi-
cient detail on the contentious issue is given. This left the analysis with 353 cases that
had been either rejected or approved. Another reason for exclusion for the purposes
of this paper is where the case relates to an interim decision by the court, in which it
was decided to postpone the decision on the legal content until a later date. These
cases totalled 23. Consequently, 330 cases remained. These cases were analysed with
regard to their legal content; that is, the complaint, the respondent’s legal counter-
argumentation and the court’s legal reasoning and resulting decision. The purpose is
to analyse the court’s legal reasoning in an effort to delineate the grey zone of public
procurement legislation through its application. Do the courts contribute to a better
understanding of the content of the legal rules of public procurement and thereby to
a better application in the individual cases increasing legal certainty, equal opportu-
nities and reducing uncertainty among tenderers?

Results

The primary focus of the current study is the specific legal reasoning by the courts
with regard to the complaints at hand. Prior to a statement of the more detailed re-
sults a number of general findings regarding the cases will follow in order to aid in
the presentation and understanding of the detailed findings.

General Findings

There are some statistics related to the cases being studied that will be presented in-
itially. These constitute the results of a study documented elsewhere and finds that
50% of the total 541 submitted revisions were rejected (Carlsson & Waara, 2007,
p.15-16)." This means that the complaints were unsuccessful and there was no ev-
idence that the procuring authority had acted outside the scope of the legislation.
Furthermore, 26% of the complaints were approved and the procuring authority had
to correct parts of the procurement process in half of the cases and had to reinitiate
the entire procurement process in the other half of the cases. The remaining 24%
were dismissed by the courts for various reasons, including bringing the complaint
to the wrong court or too late. "

General findings of the current study involved the complaints of the cases and the
general types of arguments highlighted by the courts. The complaints generally con-
cerned flaws with regard to the tender documents — lack of transparency and clarity,

13 There are several reasons for a court to dismiss a case, including submitting the revision to the
wrong court or too late.

14 The number was originally 574 as stated earlier in this paper, but 23 of those were interim-decisions
and did not contain final decisions of the courts.

15 See Carlsson and Waara, 2007:16, for a more exclusive list of reasons.
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the evaluation of tenders — breach of the Swedish principle of affirsmiissighet'® or
businesslike manner (authors’ translation),'” and finally inconsistency between the
tender documents and the evaluation of tenders — lack of objectivity and predictabil-
ity. Generally, the courts referred to the EC principles of transparency, objectivity
and the Swedish principle of affirsmdssighet in their legal reasoning. The tender doc-
uments are required to be transparent and clear enough for the tenderers to be able
to predict what the procuring authority is going to evaluate, and the award decision
must contain enough information to allow for revisions based on its content, i.e. the
qualification and evaluation process.

Specific Findings

A large number of complaints (42%) specifically concerned errors at the evaluation
stage of the procurement process. In particular where the complaining tenderers felt
that their tender had received too few points in some respect or that the evaluation
had not been conducted in coherence with the procedure stated in the RFT. Some
of the complaints in this group of cases consisted of arguments that evaluation crite-
ria additional to those stated in the RFT had been applied in the evaluation of the
tenders. Yet other complaints contained criticism of the way different criteria had
been evaluated. Interestingly, 63% of these complaints were rejected and 37% were
approved.

Another substantial part of the complaints (30%) related to the qualification stage
of the procurement process. The complaints primarily concerned a lack of clarity
with regard the differentiation between the qualification stage and the evaluation
stage, an erroneous inclusion of another tenderer, or the erroneous exclusion of the
aggrieved tenderer. 55% of these were rejected and the other 45% were approved.

A smaller number of complaints (15%) related to a criticism of the RFT and its
predictability and transparency. Principally, the complaints related to flawed evalu-
ation models or criteria for qualification, and to the absence of stated weighting or
order of preference between the different evaluation criteria. The remaining part of
the complaints related to mistakes in terms of the award decision — insufficient in-
formation offered in the award decision or absence altogether, and wrongful comple-
mentary addition to the tender. 52% of these were rejected and the remaining 48%
were approved.'®

The legal reasoning behind the judgements of the courts generally referred to the
broad legal principles mentioned earlier. In more specific terms, the Swedish princi-
ple of affiirsmiissighet was referred to the most in the cases (35%), while the principle
of equal treatment came second (19%) and the an emphasis on transparency came
third (13%). In the remaining cases the principles of objectivity, proportionality and

16 For a discussion on the concept of affiirsmdssighet see: Astrom and Brochner (2006).

17 It should be noted that as of January 1%, 2008, the principle affirsmiissighet has been removed from
the Swedish legislation partly since it was considered superfluous in light of the EC principles rel-
evant to public procurement. See: (Swedish Government Bill) Prop. 2006/07:128, at pp.151-157.

18 These figures correspond with the findings in Konsumentverket 2007:2
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predictability were highlighted. Furthermore, it should be noted that in many cases
more than one principle was referred to.

One example of when the Court agreed that the procurement had not been con-
ducted in a businesslike manner, i.e. according to the Swedish procurement legisla-
tion, was when the procuring authority had evaluated the tenders using the “good”
or “not good” as units of measurement for the evaluation criteria (Case no. 161-03).
Another example is when the procuring authority added new evaluation criteria dur-
ing the evaluation process, compared to those stated in the RFT.

The principle of equal treatment was decidedly breached when the procuring au-
thority not only had used flawed information as the basis for the evaluation, but the
reasons for the evaluation could not be construed from the evaluation protocol (Case
no. 496-03) Another example of when the principle of equal treatment was breached
was when the procuring authority decided to go back on the qualification require-
ments during the procurement process and allow complementary additions from
some of the tenderers, which goes against the purpose of the requirements (Case no.
1054-04).

The last principle to be dealt with explicitly here is that of transparency. One clear
example of when this principle was breached was when the procuring authority had
omitted information about the reasons for the award decision (Case no. 2809-04).
An additional example is constituted by the situation where the procuring authority
had failed to weight or place the evaluation criteria in order of preference (Case no.
1216-04).

Apart from the specific legal principles derived from European or Swedish legis-
lation on public procurement, the legal reasoning in the cases additionally reveal oth-
er legal principles or guiding legal arguments. The first principle constitutes a bias in
favour of the procuring authority in that it states that: “During public procurement,
the starting point must be that the procuring authority itself holds the best prereq-
uisites for determining how the tenders fulfil the requirements”. (Case no. 2664-
03:11) This “principle” was stated in a large portion of the cases and primarily when
the Court rejected the complaint. The second principle draws upon the Swedish Su-
preme Administrative Court statement that “the changing conditions that occur
with regard to market conditions allow even for those RFT:s and evaluation models
that are not optimally drawn up to be accepted, provided that the principles stipu-
lated in the Swedish Public Procurement Act and Community legislation are not
breached”. (Case no. 2664-03:11) (Authors’ translation.)

Discussion

The legislation on public procurement in Europe and in Sweden permits and enables
aggrieved tenderers to bring a complaint against a procuring authority for various
reasons. The successfulness and purposefulness of the revision mechanism can be dis-
cussed, and it has been (Lennerfors, 2007), yet through the amendment in 2002 it
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is a factor to be considered in the decision making of the procurement officers. It can
serve as an appropriate “check against illicit influence” on the part of the procure-
ment officers (Marshall et al, 1991:22).

The cases reveal that some of the most litigious issues relate to the evaluation of
criteria in the public procurement process, although the qualification requirements
additionally constitute contentious issues. The litigiousness depends upon the clarity
of the RFT:s as prepared by the procuring authority and the correlated qualification
and evaluation processes. As stated, the evaluation stage was found to be the most
contentious issue with regard to complaints, which is not surprising seeing that it is
an area where the procuring authority has much discretion requiring a great deal of
knowledge on the part of the procuring authority; knowledge that the procuring au-
thority may not be able to obtain.'? Furthermore, as mentioned at the outset, it has
been revealed as a contentious area of public procurement. The qualification stage
was another area of controversy where the tenderers complained about being exclud-
ed or another tenderer being wrongfully included, which are valid complaints. More
disconcerting, however, are the cases where the procuring authority has been unclear
about the difference between the qualification stage and the award stage. This is fun-
damental to public procurement and fundamental to equal treatment of tenderers.
Another criticism related to the RFT and its lack of clarity, which is alarming since
the RFT is what enables realistic tenders to be submitted.

The Swedish principle of affirsmiissighet is repeatedly referred to in the complaints
and legal reasoning, which is particularly interesting seeing that it is no longer explic-
itly part of Swedish procurement legislation as of January 1°° 2008, when the new
public procurement legislation came into force (SFS 2007:1091). However, the un-
derlying legal reasoning behind the principle persists and entails ensuring competi-
tion and avoiding irrelevant considerations,° although a review of revisions with re-
gard to public procurement subsequent to this change would be an interesting issue
for future research.

The principle of equal treatment, one of the fundamental principles of the EU,
implies treating all tenderers equally. In other words, all tenderers are given the same
opportunities to submit tenders or to submit complementary additions.

The transparency principle entails the procuring authority communicating all
necessary information and being clear about what circumstances are taken into con-
sideration in the procurement process and how, i.e. what their order of preference is
and/or what their weightings are.

Finally, two additional principles have been identified in the cases studied. The
fact that the market conditions fluctuate allows for some discrepancy in the drawing
up of the RFT and the award evaluation model, in other words they do not have to
be perfect®!. Furthermore, the other principle states that the procuring authority
possesses the best prerequisites to make determinations with regard to how the ten-

19 See Carlsson and Waara, 2006, for a further discussion on the perceived lack of knowledge on the
part of the procurement officers.

20 Prop 2006/07:128

21 See also Hettne and Oberg (2005)
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ders fulfil stated requirements. In other words, there seems to exist a bias in favour
of the procuring authority, perhaps in order to minimise the distortion of the pro-
curement process, which prevents the procuring authority from having to remake
parts of or reinitiate in its entirety the procurement process. The procurer has the ad-
vantage of setting up the RFT and thereby the procurement procedure to some ex-
tent. The court’s task is to review if this procedure is followed.

Grey Zone

Figure 3 Enlargement or reduction of the grey zone

Furthermore, these additional principles could entail either an expansion of the grey
zone (figure 3, arrow C) in that they add to the principles relevant in the application
of the legislation, or, alternatively, the principles increase the clarity of the legislation
in that they represent a further clarification of how the legislation is to be applied
(figure 3, arrow D). The increased discretion inherent in these additional principles
could be said to constitute a clarification of the flexibility available to procuring au-
thorities, while on the other hand it has been said to confuse the current legal situa-
tion with regard to the abovementioned flexibility or discretion.*?

Concluding Remarks

Although the legislation on public procurement in Europe and in Sweden permits
and enables aggrieved tenderers to bring a complaint against a procuring authority,
it is not entirely straightforward for them to resort to. Not only must the aggrieved
tenderer show that it was harmed or risked being harmed by the actions of the pro-

22 Hettne and Oberg (2005), at p. 204.

86



curing authority, it seems it must overcome the bias that exists in favour of the pro-
curing authority.

Our assessment is that the courts have not appreciably contributed to a more uni-
form application of the law, since they have not been able to clarify the often vague
prerequisites present in the legislation. Additionally, the Swedish Competition Au-
thority, in its review of court decisions (not limited to construction procurement cas-
es) found that case law varies in-between and sometimes within the same county ad-
ministrative courts,”> which further expands the grey zone (figure 3 - arrow A). Oth-
er studies of administrative courts in Sweden also indicate that courts do not succeed
in clarifying the normative content of the law with regard to the application of frame-
work law.?*

If we analyse the court decisions based on the theoretical perspective that differ-
entiates between the vertical and horizontal dimensions of the law, we are in a better
position to understand the role of the courts. It is not possible to handle these cases
in the vertical dimension only. Rather, to enable a clarification of material rules, it is
required to put the legislation in its context. This allows for the horizontal dimension
to complement the vertical dimension and ways can be found to develop means of
ensuring the rule of law while safeguarding flexibility.

However, when in court, what should matter is the strength of the legal argument
behind the complaint and when the procuring authority has acted in breach of the
ruling principles of public procurement, the procedure should be straight forward.
Where the complaint is unwarranted and the procuring authority has acted in ac-
cordance with affirsmdssighet, equal treatment and transparency, the Court is most
likely to find in favour of the procuring authority. The open character of the legisla-
tion, with a large grey zone, invites the court to deal with the issue with the procuring
authority’s decision as a starting point. The discretion available to the procurement
officer can be said to entail a preferential right of interpretation by, in the RFT, al-
lowing for the procurement officer to establish what will later be the basis of a po-
tential revision. This is furthermore elucidated by the second principle or guiding le-
gal argument developed by the courts.

The courts tend to avoid taking a stand on material or normative issues and prefer
to review the procedures. The revision often concerns whether procedural require-
ments have been adhered to and more resembles a test of legality, where the legality
and not the expediency is subject to the court’s review. However, according to the
Act of Public Procurement, the review shall take up a definite position on the issue
at stake, i.e. the material question, and not only determine whether procedural rules
have been followed.?

Often courts avoid confronting normative issues other than in a vertical or inter-
nal manner. We argue that the horizontal, or external, dimension must be consid-
ered. Otherwise courts will not be able to review material issues like best value for
money with respect to social, ecological and economical sustainability. It is clear that

23 Konkurrensverket 2007:2, at p. 80
24 Astrdm and Werner (2002)
25 Prop. 1992/93:88 p1-2. See also Hettne and Oberg (2005)
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the court has difficulties with regard to legal reasoning in a traditional legal dogmatic
way and with regard to finding the answer to the legal issue in the legal sources alone.
The answer is not to be found there, but must be sought in the context particular to
the legislation. Accordingly, it is necessary that the court, in the legal reasoning, com-
bine the vertical, legal dogmatic perspective with a horizontal perspecive, which
means a consideration of matters such as technical, economic, social matters and is-
sues related to sustainable development in the decision making. Although some
progress is made with regard to delineating the grey zone when legal principles gain
actual, practical content, (figure 3, arrow B) our empirical study of court decisions
indicate that the courts have failed to do so in a clear manner that provides efficient
guidance to procuring authorities and to tenderers.
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Karl Dablstrand

Non-Pecuniary
(ldealistic) Damages in
lort

How to break up the Distinction between an
Internal and External View of Law

Introduction

In Swedish law of damages in tort one would most often distinguish between ordi-
nary economical or pecuniary damages and non-pecuniary damages.' Non-pecuni-
ary or nonmaterial damages can also be called idealistic damages because they do not
have any objectively economic value and the loss is not material. These damages can-
not be evaluated in terms of money. Instead the loss is some value of normative art
like a public concept (¢f- ordre public), such as human rights and therefore interest-
ing to sociology of law with a focus on norms.? Law of damages in tort is about per-
sonal injury and this article emphasizes the absolutely non-pecuniary damages for vi-
olation or injury of personal integrity. When somebody’s rights or interests are vio-
lated that are protected by law, the question arises as to how to compensate the in-
jury. How the court of law estimates the value of the non-pecuniary damages in tort
shall reflect the common or general sense and feelings of justice. These idealistic

1 Malmstrom, 1987, p. 290. Hellner & Radetzki, 2006, p. 366.
Ordre public or public policy is the body of fundamental principles that underpin the operation of
legal system and addresses the norms and values that tie a society together: norms and values that
varies in different cultures and change over time. Bogdan, 2004, p. 73. Law of damages in tort and
penal law are historically and philosophically related to each other as reactions about unlawful act-
ing. The point of departure for non-pecuniary damages is an attack against the private life, freedom,

peace or honour. Hellner & Radetzki, 2006, p. 58ff.
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damages often come up after a violation of personal integrity or human dignity and
are therefore in practice an important part of the compensation to a victim of a crime
or another grave violation. The damages in tort must reflect the social norms to re-
pair the injury and therefore highlight the need for empirical research as part of norm
science in sociology of law.’

One of the most characteristic tendencies in Swedish law of damages in tort today
is the increasing importance of compensation for these non-pecuniary harms. Typi-
cal for “pure” non-pecuniary harms without any physical elements is the so-called in-
fringement damages, which often rest on punishable offence incompatible with the
European Convention on Human Rights (ECHR) or the criminal law. The charac-
teristic is therefore the mediate and defence of a fundamental value from the deep
structure of the law. But the judicial system has difficulties handling this type of
emotive injury, which has its ground in public law without challenging traditional
principles in civil law and the legal professionalism as such. The traditional restrictive
attitude towards claims for compensation about non-pecuniary harms in both the
application of the law and legislation seem to become weaker even if the theoretical
and practical reasons behind the old exception-construct remain.

My purpose for this article is to put the development in an external perspective
and shed light upon the legal culture has constructed and maintained the “exception-
construct” which has dominated the these idealistic damages. Therefore the topic re-
fers to some central questions about ontology and epistemology in both science and
law in the meaning that these damages show the borders in both. We will also find
that this compensation challenges the traditional dichotomy between an internal and
external perspective of law.?

The term idealistic damages about non-pecuniary damages in tort has been used
since the 19™ century and the term comes from German idealistic philosophers like
Fredrich von Schelling who was interested in the contents of the subject’s conscious-
ness and the “public property” or common knowledge in relation to reality.” Non-
pecuniary or idealistic damages stem from both the harm to the “soul” as mental suf-
fering and actions that are contrary to our basic values or norms within the context
of a complex and reflexive relation. In the Swedish Tort Act (Skadestandslagen)
(1972:207) 2 ch. 3 § it appears that an infringement of one’s person, freedom, peace
or honour should be compensated for by the harm the infringement gives. Swedish
law of damages has a tradition of restrictiveness about these claims for damages be-
cause they do not fit with the ideology of full mending within the law of damages
because they are irreparable and they also challenge aspects of both ontology and
epistemology in law. Can we evaluate a violation of a person or that person’s right to
integrity in fiscal terms? If the answer is yes: some tricky questions in epistemology

3 The fundamental approach is knowledge about the interplay between legal rules and the application
of the law and other social life. Svensson, 2008, p. 33ff.

4 Hydén, 2008.

5 Ekstedt, 1977. Schelling was undoubtedly in the shade of Hegel but he gives inspiration to both
Heidegger in his phenomenology and Kierkegaard in his subjectivism.
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arise.® If the answer is no: our attention turns to the difficulties surrounding the pos-
sibilities of acquiring empirical knowledge about the “common sense of justice” in
our society. Additionally, we can talk about the importance and relevance of discus-
sions about the role of traditions, methodologies, research designs, paradigms and
different disciplines when we examine or inspect these idealistic damages and how
professionals like lawyers and bureaucrats have treated them historically. This per-
spective reflects some Foucauldian perspective in social science today like other per-
spectives, including Donna Haraway’s critique of science from a feministic view-
point.”

The relevance of idealistic damages to sociology of law

In the last few years the focus within sociology of law at Lund University has been
on different aspects of victims of crimes and human rights violations. These projects
reflect the ambition of the legislator and the criminal and social policy in our society
today. Common to the ambitions towards victims of crimes, discriminated against
and whose rights and privileges have been removed is the legal possibility to give ide-
alistic (non-economic) compensation to the victims and at the same time send a sig-
nal or message that conveys the prevailing legal and social norms (preventive). Even
fundamental aspects of the conceptions of fairness (for example the difference be-
tween retributive and compensatory damages) are relevant.

Restorative justice (mediation) and the retributive justice co-operate in my opin-
ion because the general goal is satisfaction. The difference exists in the fact that the
retributive or commutative justice has explicit social-minded and principle-shaping
essences in relation to the more practical and private restorative justice. I think it is
correct to compare the compensation for victims of crime with retributive justice
even if Swedish law of damages does not accept punitive damages in these cases in
relation to idealistic damages for discrimination which shall have a preventive role.
It is a central question to commutative justice how to judge a reasonable and propor-
tional compensation in consideration of values and norms in both the legal system
and the sense of justice. But mediation can also result in an agreement about eco-
nomic compensation. The law only acknowledges a reasonable compensation, but
how can the mediator decide upon this when there it no market for these types of
values? So in practice, the possibility of being successful when it comes to the ambi-
tion of the victim’s satisfaction is to some extent dependent on knowledge in the ef-
fects of the law and the social norms in the society, in my opinion. I will also point
out that compensation to the victims of crimes also challenges the Aristotelian dis-

6 Because there is an incommensurable relation between money and violation of somebody’s human
dignity, compare with Margaret Jane Radins article “Compensation and Commensurability”,
Duke Law Journal,1993, No. 1, p.56-86.

7 Schneider, 2005, p. 88ff. At Foucault there is his theory about the importance of difference and
divergence in relation to power and knowledge that is of interest here.
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tinction between distributive and corrective justice because the corrective justice
deals with the victim in relation to the offender and distributive justice deals with the
rights a person has towards the state.® In practice the offender often lacks money and
the Swedish Criminal Victim Compensation and Support Authority funds to fi-
nance the compensation.

The study of the sociology of law refers to both a sub-discipline of sociology and
an approach within the field of legal studies.” “Legal philosophy and legal sociology
are co-workers in a common enterprise of legal explanation” as Jiirgen Habermas has
pointed out.'® Sociology of law is a diverse field of study that examines the interac-
tion of law within society, such as the effect of legal institutions, doctrines, and prac-
tices on society and vice versa. Some areas of inquiry include the development of legal
institutions, the social construction of legal issues, and social change. The focus is on
law in a social context and especially at Lund University the relationship between for-
mal and informal norms is the core object in sociology of law. Therefore sociology
of law is a good example of the open social science where different disciplines and
cultures meet and reflect each other.'! There are several legal scholars who have taken
an interest in social norms at present time even if the normative approach has an an-
cient tradition influenced by the natural law tradition.'* Especially for the branch of
law that is the focus of this paper where the ordinary internal (legal dogmatics) per-
spective of law fails to find the rule of law are the social and informal norms of spe-
cially importance. These damages must instead be analysed from an external perspec-
tive of law where the legal culture takes into consideration. Lawrence Friedman de-
fine legal culture as public knowledge of and attitudes and behaviour patterns toward
the legal system which consist “of attitudes, values and options held in society, with
regard to law, the legal system, and its various parts” or “ideas, attitudes, values and
beliefs that people hold about the legal system.”'® In Hikan Hydén’s model we
adopt the horizontal perspective where the focus is on the causes of legal order and
legal application.

8  Schultz, 2007, p. 155.

9 The question “how can sociology and jurisprudence learn from each other?” has recently been the
subject of a discussion between Reza Banakar and Mauro Zamboni in Retfaed; No. 2, p. 75fF, 2006.

10 According to Jiirgen Habermas, a philosophy of justice and sociology of law must complement each
other. Habermas, 1997, p. 291f.

11 Or as Reza Banakar writes; ”the interdisciplinary character of socio-legal studies enables it to high-
light aspects of law, legal institutions and legal practice which neither law nor sociology can articu-
late by itself.” Banakar, Retfaerd, 2006, No. 2, p. 78. For a discussion about inter-disciplinary and
social science in general, see Wallerstein, Immanuel. et al., 1995, p. 11ff.

12 Friedrichs, 2006, p. 134. See also Etzioni, Law & Society Review, Volume 34, Number 1, 2000,
p. 1571t

13 Cotterrell, 2006, p. 83.
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Figure 1 Tiwo perspectives on law — the internal and the external perspectives

The importance of the external or the horizontal perspective for the topic follows
from the description in the preparatory work to the law, where it states how the judge
shall take the dominating social and ethical values in consideration when the judge
with discretion determines the amount of damages.'* For example, if the violation
particularly conflicts with fundamental values in society, should that be taken into
consideration. When it comes to damages for discrimination, the preventive func-
tion of the damages plays an important role and actualises the right part of the hor-
izontal perspective in the model (consequences and functions of the legal order or
legal application). In common to the idealistic damages for violation is that they
bring the interaction between law (or the application) and its social environment to
the fore. This is valid both for the legislators’ considerations when it comes to for ex-
ample strengthening some minority groups as a means of identity politics or the legal
practice because there are no formal norms when it comes to ideals like legal certainty
and predictability when calculating these damages.'® Perhaps this context dependent
and political dimension has been too obvious for the legal culture because the ideal-
istic damages challenge the traditional vertical perspective. But what happens when
our legal culture becomes pluralistic and with less clear borders, at the same time as
it becomes more “emotive” towards both its political and social context and towards
rights and duties? Because the issue is how the law as a normative order handles the
loss that threatens norms and values that are central to the legal system and I shall
devote the rest of this article to this question.

14 Prop. 2000/01:68 p. 51.
15 Prop. 1972:5 p. 121. Norms can in this connection be understood as expected acting.
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What have more modern theory like social constructivism, postmodernism or
phenomenology to say about these damages and the epistemological and ontological
questions they raise? What should we call them today (if idealistic was a dominating
term in the 19th century, what characterizes our time, given that the non-pecuniary
or non-economic damages are the same in general)? These damages raise questions
about subjectivity and the boundary of both legal science, and more practically, the
concept of justice. My thesis for this paper is that the theoretical climate in the social
sciences, which sociology of law is a part of, has been more “forgiving” to the onto-
logical and epistemological problems of these kinds of compensations. One method
to try out is to analyse some of the contemporary theoretical texts in the social sci-
ences and theory of science in general. My method is consequently ordinary text-
analysis of equivalent material given my issue and the thesis.

From exception to something else? About idealism and

the “Swedish model”

I must, by way of introduction, say something about the background to the excep-
tion construct witch is characteristic for the idealistic damages in Swedish tort law.
The principal rule in Swedish tort law is that only economic damages can been com-
pensated.'® The idealistic damages have been defined as non-economic because they
are not measurable in terms of money and are therefore too subjective for the pre-
vailing rationality in jurisprudence and the “machinery of justice”. The head of the
ministry in the 1970’s, Lennart Geijer, even declared that “there exist no norms for
appointment of the compensation” for non-economic injury. Instead there will be a
general inquiry of reason.'” This perspective has been reflected in a judgement from
the Supreme Court in the following way: “Swedish law has by tradition assumed a
restrictive attitude to the possibility of imposing entirely idealistic damages on the
foundation of a violation of somebody’s rights or interests.”'® This declaration is a
good example of the restrictive attitude or the exception-construction I described
above. Earlier, I described the paradox that the legal system cannot handle or mediate
its own normative grounds (because of the idea that there exist no norms to calculate
the compensation) when it comes to violations of somebody’s rights or interests and
therefore coin the critical conception “the anomic law”."?

Objectivity and the possibility to empirically measure quantitative data and so on
have been the dominating theory in both sciences and in the dominating directions
of legal positivism or legal realism. This is particularly valid for Sweden as one of the

16 Prop. 2000/01:68, p. 17.

17 Prop. 1972:2, p. 121. Therefore these damages bring to the fore some aspects of the relation be-
tween distributive and corrective justice witch goes back to Aristotle.

18 NJA 2005 p. 462.

19 Dahlstrand, 2007.
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leading nations in the family of theories generally known as Scandinavian Legal Re-
alism witch characterizes the conceptions of justice in the 20™ century. Axel Higer-
strom believes that legal concepts, terminology and values should be based on expe-
rience, observation and experimentation and are thus ‘real’. Therefore the conclusion
was “it is nonsense to consider the idea of ought as true”*” witch of course made nor-
mative statements within the conceptions of justice impossible. This hypothesis is
also interesting in a comparative perspective given the premise that the Scandinavian
Legal Realism has had an influence on the Swedish judicial culture. This follows
from two circumstances: (1) Given the Scandinavian Legal Realism it is impossible
to set up a legal claim from a violation of justice or somebody’s rights and (2) even
if it were possible, it is impossible to imagine the basis of calculation of these com-
pensations because there is no way for informal norms from society to influence the
formal legal norms and the application of the law (only the opposite) given the Scan-
dinavian Legal Realism. The last circumstance is relevant because the compensation
of non-pecuniary harms consists of incommensurability and the only way to calcu-
late these compensations, such that it makes it serve as rectification or redress for the
victim, is in reflection and influence of the informal norms or the “common sense of
justice”.

The exception-construction can also be an illustrative example of how Swedish
law of damages can be influenced by another dominating legal theory under the mo-
dernity, namely Hans Kelsen’s pure theory of law. Given his theory it is decisive to
maintain the borderline between “sein und sollen” with devastating consequences for
consequence considerations within legal decision-making. There are no possibilities
to fill the law with the is-side of norms from the social world around the legal system
when there is no ought within the norms in the legal system when it comes to ideal-
istic damages. As professor Hikan Hydén goes into particulars about in his introduc-
tory chapter, the separation between the external and the internal description of law
has been very dominating. Legal dogmatics has dominated the inward looking inter-
nal field. The legal system has even been described as a closed system. Mauro Zam-
boni has described how different schools of jurisprudence describe and theorise the
relationship between law and politics as the autonomous, the embedded and the in-
tersection model. It is pretty clear that the idealistic damages fit and even bring out
the embedded model (Critical Legal Studies, law and economics and natural law the-
ories) where politics influence the process of lawmaking both at the stage of legisla-
tion, interpretation and enforcement.’!

20 Bjarup, “Ought and Reality”, Scandinavian Studies in Law, 2000 (40), p. 13.

21 Zamboni, 2004. Banakar, “The Policy of Law: A Legal Theoretical Framework”, Retfaerd, 2005,
No. 4, p. 83. In this connection it can be suitable with some words about Critical Legal Studies
because the movement is of interest in relation to my topic. The legal materials do not determine
the outcome of legal disputes and at the end of the day, all “law is politics” to CLS. In one classical
article of Roberto Mangabeira Unger he criticize the traditional legal thought in form of it’s objec-
tivism and formalism, Unger, “The Critical Legal Studies Movement”, Harvard Law Review, 1983,
No. 3, p. 5671f. According to CLS, legal argumentation either could or should bee sharply marked
off from its surroundings like ideology, philosophy or politics. The application of the law should
reorganize against a more open debate about basic values within the society. SOU 1999:58, p. 40.
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My thesis presupposes that the legal field is influenced by the contemporary the-
ory in jurisprudence. We can perhaps talk about an idealistic awareness or “critical
legal realist” movement that possibly illustrates the increasing importance of these
compensations. They show the process about how the application of the law is a
product of the consciousness and the intellect of the subject and in that meaning de-
pendent on the subject and the context even if the ground for the claim of damages
is the deep structure of the law and in that meaning less dependent of time and place
%2 In a more concrete perspective these compensations bring to the fore methodolog-
ical questions in social science of how we can get empirical knowledge about norms
in our society. Some questions from theory of science can consequently in a sense
throw light upon some questions in legal thinking and definitions by legal means.
This presupposes that you get a reflexive approach between legal thinking as a part
of jurisprudence and theory of science in general. In that sense you can talk about
some kind of discourse analysis of the legal field where the language and communi-
cation through legislations and judgements is regarded as social interaction and
struggles about different important concepts. I intend to return to this question later.
For the moment we can note that the idealistic damages illustrate the importance of
the professional values and bureaucratic principles that the lawyers get from educa-
tion and doctrine. It is not hard to consider that these damages are provocative to
that institutional context and its practices if law has been described as standardized
politics. These circumstances can also describe why professors of law go outside the
professional role when they make notes on different claims for compensation and
then compare them to love or Santa Claus (!). Accordingly, not only the horizontal
perspective is of interest here but also the vertical in the model below. The two de-
scriptions unite how the idealistic damages makes projections about people’s identity
or worth, which is a consequence or function of the application of law that make
sense in a society where media plays an important role as an intermediary between
concepts of reality.

22 Law is partially closed in relation to the context within the application of the law. There is the out-
come that defines the valid law but this law can be criticized in relation to ethics and values. The
traditional realist movement has a too narrow ontology that misses that dimension of reality and its
mechanisms. There is a dimension about norms and values that is hard to directly examine, even if
norms are understood as social facts, yet not impossible, and another that is socially constructed and
observable in social practice as the application of the law.
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Figure 2 An empirical approach has to start with an empty box, consisting only of institutional actors

Idealism is a term that has various meanings depending on where and of how it is
used. Central is however the apprehension that the only thing that can exist inde-
pendently from everything else are spiritual or idealistic phenomena. The opposites
of idealism are from a general point of view realism and materialism. Idealism is usu-
ally ascribed to the Greek philosopher Plato and his opinion that the only thing real
is the idea. Idealism dominates in the nineteenth century in Germany with influence
of thinkers like Leibniz and Kant. Schelling and Hegel was some of the lading names.
Other names are Fichte (romantic idealism), Hume (sensualism or subjective ideal-
ism), Berkeley (more theological) and the Swedish leading philosopher in the 19t
century, C. J. Bostrém, who propagated for the perception of the subject and the for-
mation of concepts as the most important aspects in ontology. Swedish jurispru-
dence has also been influenced by these German thinkers and jurisprudence from
Germany (the so called historical school), which makes a connection between these
two.?

If Swedish jurisprudence historically has carried the stamp of idealism, this ten-
dency takes a dramatical new turn within Scandinavian realism and legal positivism
in the 20™ century. Axel Higerstrdm, as we note above, protest every form of sub-
jectivism and metaphysical ideas as rights or values according to his value-nihilism.
Instead he perseveres objectivity and statements without contradiction as criteria
about truth and science. Only what is founded on facts and can be categorized in
time and space make excuses to be the real in his form of materialism. The idealistic

23 The development can be described as a movement from influence of Germany under late 19 cen-
tury and beginning of the early 20 century to more common law in resent days. Schultz, 2007, p.

200, Andersson, 1993, p. 17, Kleineman, 1987, p. 20ff.
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metaphysics was rejected radically as unscientific and values as simply emotions be-
cause for Higestrom legal science was a part of natural science. Even traditional legal
conceptions like fairness and blame were concepts of appearance only with an emo-
tive meaning since the Scandinavian Legal Realism got the dominating position in
Swedish tort law.?* The Swedish tort law came to be dominated or bear the stamp of
a far-reaching collectivism and insurance policy where the economic compensation
was far more important than the preventive or normative aspects. In some aspects
you can talk about something like anti-idealism and rigidity in the modern Swedish
legal culture. In the optimistic and radical 1950’s the political and jurisprudential
critique against the traditional self-regulating systems in law — consisting of penal law
and a claim for damages — culminated, represented by professor of Ivar Strahl.?> The
“Swedish model” as it comes to the law of damages in the welfare state distinguishes
itself with the wide insurances and consequently in the form of mending before pre-
vention, collectivism and the public welfare, as well as different panels of lay assessors
instead of self-governed law courts. The system was rational and effective but the in-
dividual and his or her needs negligible and in combination with a small amount of
compensation, in particular for idealistic damages in a comparative perspective, the
model of legitimacy was lost and the government has to appoint a committee in the
late 1980’s to evaluate the situation.

Idealism related to critical realism as an example

Even if idealism maybe in some way has played a bigger role previously the term is
still of current interest in contemporary theoretical discussions. For example, one of
the leading names in the “critical realism” movement Andrew Sayer wants to com-
bine theory with reality and refers to the concept of idealism when he discusses crit-
ical realism.”” According to Sayer critical realism is something of a superstructure:
”Whereas naive objectivism and realism reduce this to a matter of reference, and ide-
alism reduces it to intra-discursive relations in abstraction from reference and prac-
tice, critical realism argues that meaning is a product of both intra-discursive and ref-
erential relations.”*®

24 Vilhelm Lundstedt was one leading critic of the conception about fairness in tort law, Schultz,
2007, p. 184f.

25 To question the traditional ideas of right and justice has been popular under different labels such
as Critical Legal Studies movements, alternative jurisprudence or reflexive law but in a broader per-
spective there is a renaissance of natural law and crimes against humanity since the holocaust and
the occidental ideas about a state governed by law disseminated around the world and superseded
alternatives and criticism. One salient feature with the alternative or reflexive doctrines was its ne-
glect of some idealistic or normative value in the legal field in relation to teleological or pragmatism.
Hydén, 2002, p. 199.

26 SOU 1992:84.

27 Sayer, 2000, s. 6ff.

28 1Ibid, p. 32f.
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When Sayer later on the same page writes that ”(o)n the face of it, while many might
readily accept that the physical world is independent of our knowledge of it, the idea
that the phenomena studied by social science exist independently of our knowledge
seems implausible, indeed as is particularly clear in subjects like the study of educa-
tion or management, the researchers are likely to encounter the influence of their
own theories within their object of study.”*” Therefore Sayer rejects the realist posi-
tion and argues that since social phenomena are content-dependent and the social
world cannot be independent of our knowledge of it.*® In my opinion this gives a
simplified picture of natural science witch studies the physical world and therefore
has access to "pure” knowledge while the phenomena studied by social science exist
dependent upon our knowledge. This means that things like the human rights are
concept-dependent and therefore not universally applicable. This also means that a
person who experiences some violation of his or her human dignity must first know
that he or she has this dignity or some right or freedom. But if we look at how people
have defended their right or freedom, this movement has not been dependent upon
the knowledge of them. Instead we can talk about some intention for or instinct of
a life with dignity, which in my opinion is a theoretical predication about the reality.

About dualisms and deconstruction

Idealism is usually put in relation to realism.>' This dualism mirrors or follows a pat-
tern in our thinking and is often a term treated as superior.’* Feminists have criti-
cized this phenomenon. For example Donna Haraway writes the following about re-
ductionism: "Science has been about a search for translation, convertibility, mobility
of meanings, and universality — which I call reductionism only when one language
(guess whose?) must be enforced as the standard for all the translations and conver-
sions. What money does in the exchange orders of capitalism, reductionism does in
the powerful mental orders of global sciences. There is, finally, only one equation.
That is the deadly fantasy that feminists and others have identified in some versions
of objectivity, those in the service of hierarchical and positivist orderings of what can
count as knowledge.”* One of Haraway’s main ambitions (or visions) is to avoid
these binary oppositions. Further she writes: "I would like a doctrine of embodied
objectivity that accommodates paradoxical and critical feminist science projects:
Feminist objectivity means quite simply sizuated knowledge’s.”* 1 think this is an in-
teresting and important aspect or ambition for my topic in this paper.

29 Ibid, p. 33.

30 Ibid.

31 Ibid, p. 39.

32 Ibid, p. 55.

33 Haraway, 1991, p. 580. In Sweden, one feministic theorist in legal science introduced the term "the
separation logic” to illustrate how some aspects in legal science fall outside and are therefore non-
legal. Svensson, 1997.

34 Haraway, 1991, p. 581.
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This statement can be seen in light of some relativistic or more subjective move-

ments. Sayer writes: ~To summarize: there is not a single distinction between objec-
tivity and subjectivity but three.” Haraway on the other hand writes ”’(s)ubjected’
standpoints are preferred because they seem to promise more adequate, sustained,
objective, transforming accounts of the world.”*® And she continues: ”I want to ar-
gue for a doctrine and practice of objectivity that privileges contestation, deconstruc-
tion, passionate construction, webbed connections, and hope for transformation of
systems of knowledge and ways of seeing.”®” The anti-dichotomous, generally under-
stood ambition of deconstruction, challenges the favouring of the material or realistic
before the idealistic concept. Sayer writes: ”While I think such a view of deconstruc-
tion need not be anti-realist, much that is advanced under the banners of deconstruc-
tion and postmodernism does involve a flip from empiricism and naive objectivism
into idealism, and it is this defeatist postmodernism that I want to criticize.”*® He
also discusses ”(h)ow far postmodernism represents a shift towards idealism and rel-
ativism, making knowledge relative to the holder or to particular social group is con-
troversial, but a certain anti-realism is much in evidence in sociology and cultural
studies.”’
Sayer writes about the shift from foundationalism to idealism (with relativism in
terms of postmodernism) as a “flip from the idea of absolute truth and absolute foun-
dations to the other extreme of relativism/idealism.” I disagree with Sayers negative
view on the matter. Postmodernism challenges the truth in both idealism and realism
because they both believe in the possibility of truth but put it in different types of
ontology. And if relativism and postmodernism in general raise objections to the
dominating ideology in modernism (like one-dimensional materialism, empirical
knowledge, realism and so on), they also raise a pre-modernity view of epistemology
and ontology. We can therefore talk about some kind of thesis and antithesis and
maybe a synthesis in a Hegelian way.*! This indicates that we have to live with a plu-
ralistic view on these questions (specially when it comes to the answers). My topic
also shows that an idealistic or postmodern tendency is not incompatible with an
emancipatory ambition in social science where the theory of science contributes to
pragmatic considerations grounded in social needs.*?

A critique of idealism

Some associate idealism to the religious current witch was dominating when idealism
was influential in science. Others will probably associate idealism with romanticism

35 He writhes that the relations between the three distinctions are contingent. Sayer, 2000, p. 61.
36 Haraway, 1991, p. 584.

37 1Ibid, p. 585.

38 Sayer, 2000, p. 67.

39 Ibid, p. 68.

40 Ibid, p. 69.

41 In Lund has Kjell-A Modéer, professor in legal history, has argued for this perspective.

42 Compare with Sayer, ibid, p. 79.
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and a consensus perspective in sociological research that for a long time has been in
the shadow of some kind of paradigm where the conflict perspective and a material-
istic (from Karl Marx) understanding have dominated under the modernity.43

As we have seen above, Andrew Sayer is negative of idealism. For example he
writes that ”(i)dealism makes discourse both inconsequential and all-powerful: in-
consequential because it refuses to acknowledge that it can causal and that its casual
efficacy depends on how it relates to extra-discursive processes; all-powerful because
it also makes it seem that we can re-make the world merely by redescribing it.”%4 The
question is if this cannot be said about discourse in general and not only about ide-
alism?

When we talk about idealism and social constructivism in the same context as
these, where rights and duties play an important role, a paradox can arise. If every-
thing is dependent upon our subjective consciousness and the common discourse,
there will be a problem if you talk about a right to compensation for a violation of
human rights and for example the right to personal integrity simultaneously. Even
Sayer has paid attention to this relativism. "While the humanist doctrine of ethical
naturalism — that the nature of the good can be derived from our nature as human,
social beings — does not adequately deal with the conventional or ‘socially construct-
ed’ character of values and the striking diversity of cultural norms, a total rejection
of it undermines any criticism of oppression because it cannot say what oppression
is bad for, or what it does damage to. It does not help to refuse talk of nature as es-
sentialist because it is not nature that is the main source of the problems which pro-
gressive movements oppose, but rather oppressive cultural practices which wrongly
invoke nature in their defence.”®

What Sayer writes about is the (in legal theory) well known ontological problem
of natural law and how it limits the human freedom of action and the ground on
witch these are politically plausible. Some kind of essentialist ground therefore seems
important for the critical social science.?® So in the same extension as a social con-
structivism with its pluralistic view opens up the possibility for the idealistic damages
or compensation, this theory undermines the theoretical foundation of the "right” to
these damages. Since there is the legal claim from a legal entity that should be based
on some right or freedom given the state governed by law which establishes the dam-
ages of violation or the non-economic claim for damages, it is interesting to note that
the idealistic theory was a reaction to the French revolution and that French materi-
alism was dominating in that time. The French revolution is often described as a

43 Historical increase of the consensus theory in sociology of law from Karl von Savigny in Germany.
He was interested in ”det Volksgeist” and people’s ideas about legal things or their sense of justice
and von Savigny means that this was even more real than the material law given legal positivism in
a nationalistic and conservative way. Eugen Ehrlich develops this and introduced the term “living
law” as an important aspect of social integration. Other idealistic authors like Maine, Durkheim
and Weber mean that people’s ideas and values are the driving factors in the development of society
and not the materialistic circumstances. Stjernquist & Widerberg, 1989, p. 35f.

44 Sayer, 2000, p. 97.

45 1Ibid, p. 98

46 This is something Martha Nassbaum maintains. Ibid, p. 99.
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foundation of the state governed by law and an individualization of rights and free-
dom (the non-socialist revolution). The point of departure of the scenario above is
partially based on Jean-Francois Lyotard’s description of the collapse of meta-narra-
tives — sometimes ‘grand narratives’ in the late modernity. Roger Cotterrell writes
about what comes instead; “The result of postmodernity is a privileging of the local
and the specific ‘local knowledge’ as Clifford Geertz calls it.*’

From a Nordic perspective it is in particular Thomas Wilhelmsson who has
shown an interesting connection between what he calls law of responsibility, which
includes both liability of damages and contract law, and small narratives of goodness
in our society.*® According to Wilhelmsson civil law can work as a tool for micro-
politics in society to promote values and morality. He is influenced by Zygmunt
Bauman and his description of how the ethical systems become weaker and therefore
an opportunity for a deeper discourse about morality arises.* Wilhelmsson is also of
importance for my topic in relation to his description of how the law can become an
arena for a discourse of morality and points out why law of damages is specially rel-
evant for this discourse of morality in the late modernity: (1) the emphasis on the
personal responsibility (2) the law of damages near connection with morality (3) the
flexibility of the law of damages, and (4) the natural contextualisation of the law of
damages.”® A requirement for this possibility should be a more self-governed appli-
cation of the law but by tradition this has been understood as a threat against the par-
liamentary (sovereign) power. This ideology can also explain why the idealistic dam-
ages get that exceptional position I described earlier because they tend be encom-
passed by a relatively free application of the law as there is no objective way to esti-
mate these damages.

But if we leave the causal explanation and instead look at the topic from a more
hermeneutic way, this scenario can be compared to a narrative picture of how a ten-
dency “balance” with its context so that there is not any radical change.”® Paul
Ricoeur, for example, interprets society as a text and the researcher interprets its
meanings.’* According to Ricoeur actions should be seen as texts that have inherent
meaning. This method and theory is consequently context dependent and subjective.
However, in contrast to a more quantitative model, one makes it into an asset instead
of the researcher trying to hide this inevitable dimension in social science (because
that is how the matter stands). But when something is attained something else is lost;
Sayer writes "although this interpretative understanding is indispensable, it is not
sufficient to explain material change: causal explanation is still required.”>® And

47 Cotterrell, 2006, p. 19

48 Whilhelmsson, 2001.

49 Bauman, 1993. Whilhelmsson, JFT 5-6/2007, p. 366f.

50 Ibid, p. 369ff. Whilhelmsson emphasize so to say the space for common sense-judgement and the
character of framework law that characterize the law of damages in general and which is specially
relevant for the non-economic damages we talk about here.

51 The history of hermeneutics (the philosophy of understanding and interpretation) goes back to
controversies on how to best interpret texts, for example legal texts.

52 See above concerning idealism and linguistic. Sayer, 2000, p. 143.

53 Ibid.
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therefore the conclusion in this chapter becomes somewhat pessimistic, but at the
same time points to the complexity when it comes to theoretical questions and choic-
es. At the same time it is clear that the exception-construction witch surrounds the
non-economic or idealistic damages reflects well founded theoretically premises that
say something fundamental about ontological and epistemological matters in moder-
nity. One other question is what postmodernity makes of these aspects on the
ground where the exception-construction rests.

The relevance of Social constructionism

This sociological theory (introduced by Peter L. Berger and Thomas Luckmann in
the 1960’s) of knowledge is relevant because of the idea that meanings are not en-
forced by nature but are negotiated in social communication. A social construction
is an invention or artefact of a particular culture or society. The theory focuses on
human choices, our creation of social reality, how social phenomena are institution-
alized through people’s interpretation and their knowledge of it rather than (social)
laws resulting from divine will or nature (anti-deterministic) and are opposed to es-
sentialism in some way. Therefore it’s somewhat surprising when Sayer writes that
”(s)ocial constructionists often deny the charge of idealism and acknowledge the ex-
istence of a real world independent of their ’constructions’, but the use of the hope-
lessly misleading metaphor of construction invites idealist slippage, for it evades the
question of the relationship of our social constructions to the nature of their refer-
ents. They might further insist that social constructions such as institutions are real,
but if they also assume that they must be identical to what their constitutive discours-
es construct them as, then they slip back to into idealism by transposing foundation-
alism into social ontology by projecting it onto actors.”® It seems that Sayer advo-
cates some extreme relativism where not even constructions or our discourses can be
taken seriously without the risk to “invite idealist slippage”. Social constructionism
and idealism have in common the interest in the subject’s consciousness and the un-
derstanding that this consciousness is important when it comes to what knowledge
is and how we can get knowledge of social aspects of everyday life like that we are
studying in social science.

Social constructivism can accordingly be described in relation to idealism. Partic-
ularly this has been done as universal social constructivism in relation to linguistic
idealism (witch descends from the theologian and philosopher George Berkeley).55
According to linguistic idealism, nothing is real undil it is written down or has been
an utterance and therefore everything, which exists, is mental. Besides idealism phe-
nomenology has also contributed to and inspired social constructivism. This applies
particularly to Alfred Shiitz who was influenced by Edmund Husserl and Max We-
ber. This becomes clearer when you think about phenomenological research as a
“systematic investigation of subjectivity” and the ambition "to study the world as it

54 1bid, p. 92.
55 See Hacking, 2000, p. 41.
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appears to us in and through consciousness.”>® The vague character of the idealistic
damages and the legislator’s positive orders to the courts in terms of their own dis-
cretion within the context of their application of the law, gives topical interest to the
theory of social constructionism. But also the traditional dichotomy between ideal-
istic and economic damages can been seen as a social constructionism and judgement
of a later date has reversed this division in creating ecological-damages with obvious
influence from the external discourse about the indignation of environmental

crimes.”’

Freedom of action?

To sum up: idealism deals with the circumstances between the human thought and
conceptions about reality. The primary object of study is therefore our conscious-
ness. Demands or tort for damages can be both economic (for material damages) and
non-economic (for idealistic damages). But when the non-economic damages are to
be adjusted monetarily some problems arise concerning valuation. In lack of an ob-
jective model or pattern for the valuation, the court of law has to seek the knowledge
and foundation for their decision without any secure ground. This decision-making
is contrary to the rationality or ideal picture of the law according to the rule of law.
But at the same time the ground for these damages emanates from those rights and
duties and especially in terms of defending the individual dignity that we usually as-
sociate with a community founded on the rule of law. Therefore the question has
arisen about our comprehension of “the price of suffering” and if there can be any
general norms on empirical grounds for this valuation.

The new dimension in this field, and for my topic, is however the traditional ex-
ception-construction of idealistic damages in relation to economic damages, within
legal science this can be problemized in light of later theoretical movements. Does
the old and traditional restrictive attitude against idealistic damages depend on their
difficulty to be estimated on objective grounds? My description here assumes a re-
flexive relation between jurisprudence and the application of law and a contempo-
rary concept of reality as an example of causes to the legal system within a horizontal
perspective on law. Sayer writes for example ”(t)he charge of empiricism might derive
from an unacknowledged supposition that theory-neutral research is even possible.
As I have argued elsewhere (1992), taking this impossibility seriously requires us to
adopt a less exclusive concept of theory as ’examined conceptualizations’ which make
claims about the nature of objects, particularly their structures and powers.””® The
traditionally monistic conceptions of justice dominating under the modernity have

56 Bullington & Karlsson, Scandinavian journal of psychology, 1984, Vol. 25, p. 51.
57 NJA 1995 p. 249 “the wolveine-case”.
58 Sayer, 2000, p. 147.
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now become weaker and several write about legal pluralism.’® In recent years the
right to the mention compensation for damages has increased and at the same time
a shift in the social sciences has come about which makes this more humble. What I
refer to is the phenomenon whereby researchers talk about their informant having
the preferential right of interpretation in epistemology. It is also popular in sociology
to talk about participation within the exploration of knowledge and theory of knowl-
edge.®® This means that qualitative aspects have gotten some acknowledgement that
can influence victimology. The system-perspective has to decrease in relation to the
lifeworld and the "actors”, which can weaken the economic damages in their role as
the privileged in relation to the non-economic (idealistic) as an exception to the
rule.®!

These themes therefore refer to many aspects in social theory, which are of imme-
diate relevance today. These circumstances (idealism, postmodernism, social con-
structionism, situated knowledge) can support the victims of crimes, such as discrim-
inated people, to get compensation in form of pecuniary reward for non-economic
damages (for mental suffering for example). And this is what I mean by the possibil-
ity of a more permitting situation for these damages in relation to the victims of
crimes.

In general, we can now narrow down some aspects of theory of social science that
are relevant for my topic. For example we can establish that the topic deals with
hermeneutics and individualism before naturalism and holism.®” Human nature and
consciousness explain action and for example the legal system. At the same time his-
torical environments like social and intellectual conditions cooperate which sets the
conditions for the operation of human structuring agency (like legal science, appli-
cation of the law, criminal and social policy or the sense of justice).®?

The ambition of this paper was to discuss some interesting and immediate theo-
ries in social science today and to try to put these in relation to a concrete legal field.
For example post-structuralism because of its ontology (antiessentialism and discur-
sively constructed reality) and its epistemology, with contextually based knowledge
and localised knowledge, can constitute an example. This perspective will also be tak-
en on using discourse analysis, deconstruction and breakdown of representations and
so on. Another alternative should be critical realism.®* One of my points of departure
is the ontology that non-observable phenomena exist and can be used in explanation.
Like post-structuralism and critical/relational relativism the ontology will be distin-
guished by anti-essentialism and the focus on relations. The problem, as I mentioned

59 Dahlberg-Larsen, 1994, p 14f. Dalmas-Marty, Axess, 2006, No. 4, p. 20ff. If every concept of re-
ality is more or less metaphysical why should idealistic damages become the exception in relation
to the materialistic one? Compare Peczenik, 1995, p. 397.

60 Another example is how theorists like Sayer write about and problemize things like lay-knowledge.
Sayer, 2000, p. 147.

61 My topic also deals with the relation between law as a subsystem and what Habermas called life-
world, Habermas, 1997, p. 53ff.

62 Hollis, 2004.

63 Lloyd, 1993.

64 In the jurisprudence we also talk about legal realism but not about critical legal realism even if for
example the Scandinavian legal realism has be thoroughly criticized.
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above, is if you as a researcher have an ambition to go from a critique to a more nor-
mative argumentation. Sayer argues in favour of a normative turn in social theory
and in my opinion this is an important aspect in sociology of law and especially in
victimology, as a project to promote the victims of crimes and their rights, interests
and needs.®> A more or less relativistic and non-essentialist approach can make it
hard to create a foundation on which ethics, normative argumentation or even cri-
tiques, can be built upon. It is not possible to solve this problem here, but an aware-
ness of these problems and aspects, which also can have a political dimension, are
good things to carry into the future.

The importance of compensation for damages to individuals who have been of-
fended has increased as a consequence of political, social and legal changes. The the-
sis in this paper has been that even theoretical changes can be connected with these
idealistic damages and the weakening of the early restrictive attitude towards the pos-
sibility to get compensation for non-economic injury. These issues are important as
aspects of victimology and a concrete question of the relation between formal and
informal norms in sociology of law today.

One thesis of this paper is that the theoretical climate in the social sciences, of
which sociology of law is a part, is today more “forgiving” of the ontological and epis-
temological problems regarding these kinds of compensations than in the past. Even
if it is hard to find a causality in these questions, in my opinion a lot speaks for a new
theoretical climate that maybe can have an influence on the argumentation and de-
scriptions in sciences such as victimology, sociology of law and jurisprudence and
even in practical legal usage, politics and general public debate. We can make a note
of a demand for more flexible and open forms of conceptions of justice. To sum up,
this situation promotes pragmatism in theoretical questions that have brought some
civil rights movement in society. Ontology is not about confining oneself to episte-
mology as in the case of realism. So my thesis ends up in a more or less idealistic pic-
ture of how the theoretical development cooperates with both social science and so-
cial movements. Even if the social reality is more complex than mentioned here (of
course), I think it is hard to deny the relevance of the topic in this paper because it
brings out both very concrete and abstract aspects of social science today.

We have so to say two paradoxes. The first is the problem the legal system gets in
order to guarantee its normative ground when somebody’s rights or interests are vi-
olated. We can see how the will to keep the legal system coherent and loyal to its in-
ternal rationality comes to stand in conflict with the political will and also with de-
fending the human rights when Sweden shall implement directives from the EU that
demand damages to be effective, proportionate and dissuasive. As an explanation can
we therefore emphasize the theoretical climate that was dominating under modernity
when law and science became an isomorphism.®® The other paradox is that the the-
oretical climate is more permitting now (given that theoretical movements have

65 Sayer, 2000, p. 172ff.
66 Peczenik, 1995, p. 397. Santos, 1995, p. 57.
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dominated the last decades) while at the same time undermining the normative
ground for these damages.®”

Idealistic damages between legality and legitimacy —
exemplification and summary

Accordingly, we have seen how the idealistic damages challenge the traditional divi-
sion between external and internal perspectives of law because legal dogmatics runs
into problems when the law lacks guidance, or norms in the meaning of expectation
in relation to the valuation of the damage, when it comes to the application of this
law.%® This situation would not have generated so much interest if it at the same time
had not been the central values and norms within the legal system that rose these
claims for damages in a form of protecting the human dignity and the rule of law. It
is important to understand that this resolving power within the fundamental values
in the law is a consequence of connecting an economic amount of damages to some-
body’s violation, but since this is the order in our legal system and the legal and the
political importance and interest of offended victims or members of some minority
group increase this condition is relevant. On the other side these vague and context-
wrapped damages involve a potential for integration between legal practice and legal
science in a broader meaning including sociology of law and at the same time a break
with the normative and discursive closeness and inward looking character of legal
dogmatics.”” And the most sensational is that this potential only presumes that the
legal claim is assumed from a protection of the goal of the juridical system, manifest-
ed as the individual’s needs for protection towards violations of the individual’s
rights and dignity. The sociology of law does not need to convince about the demand
for the external perspective here, provided that damages in tort is the remedy after
an injury of somebody’s rights, because the norms and facts meet in the calculation
of the non-pecuniary damage. The internal-external distinction evaporates so to say
and I think this is something that makes the application of the law more serviceable.
The distinction between internal-external is maybe mostly a law of thought among
the theorists that have a restraining influence on the function of the laws (the ratio
or validity) but is complexity reduced when the legal system shall be described theo-

retically?”®

67 Through antiessentialism and pragmatism, Rorty, 2003, p. 78. Touraine, 2003, p. 20ff.

68 Norms consist of an imperative dimension and expectations about acting; compare Svensson, 2008,
p- 45.

69 Zamboni argues for example that both Kelsen and Hart have a rigid understanding of the relation-
ship between law and politics. Banakar, “The Policy of Law: A Legal Theoretical Framework”, Ret-
faerd, 2005, No 4, p. 83. Zamboni, 2004.

70 Kaarlo Tuori for example employ the internal-external distinction in the “portrayal of legal science
and legal sociology”, Touri, “Self-description and external description of the law” NoFo, 2006, No.
2, p. 32.
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In practice we can for example look at the activity that the different ombudsmen
or corresponding private activists are running and how the claim for damages plays
an important role. In these legal processes the law’s deep-structure on the surface of
the law concretize but also facts and rules or is and ought because without consider-
ations about the horizontal perspective of causes and consequences the process gets
rather meaningless and the normative background about principles and values be-
comes unarticulated. The legislator’s awareness of this possibility (damages as a nor-
mative medium) can maybe explain why the right to idealistic damages has increase
in resent years. The political will can therefore defy the professional identity of law-
yers. Previously, the idealistic damages challenged both the division of power be-
tween the legislator and the lawcourt and the professional identity amongst lawyers,
which can explain their limited role. Still they threaten ideas like legal certainty and
predictability but the difference is that these damages go from a situation as some-
thing negative to an advantage, in particular when it comes to the legitimacy of the
legislator. But as we have seen this picture is not complete because the right to ide-
alistic damages emanate from and put force behind the rule of law, human rights and
so on. In that meaning the application of the right to idealistic damages ties legality
and legitimacy together in a very concrete way. We can compare with the following
model:

R Material legal security
i Legitimacy
——
oL > Functions
- R 1 Consequences
. Adequacy
N Ethics

Principles and rules
Legality

Formal legal security
Rule of Law

Figure 3 Law is a compromise between the two dimensions, between legality and legitimacy

The starting point for every right to idealistic damages is some normative statement
from the legal system that is worth protection. The old catch-rule for idealistic dam-
ages demands a grave crime and legal support (legality) and when it comes to the as-
sessment of the amount of the damages the preparatory work talks about a quest for
adequacy and consideration of the sense of justice within the society (legitimacy).
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When the exception-construction got a heavy emphasis the focus is on the legality
and formal legal security, but since the normative engine for these damages is the de-
fending of the individual’s rights and freedoms within the rule of law the legal system
somehow become valueless (the anomic law). According to Habermas, legitimacy
can been compared to what he writes about validity — the law’s normative character,
its nature as a coherent system of meaning, as prescriptive ideas and values. Validity
ultimately lies in law’s capacity to make claims supported by reason, in a discourse
that aims at and depends on agreement between citizens in relation to law’s facticity
that is its character as a functioning system, ultimately coercively guaranteed.71 So,
idealistic damages can be seen as a conduce to inter-system conflicts within the legal
system since they challenge a rigid internal and dogmatic view upon a law without
any normative ambition to defend the individual’s interest governed by the rule of
law. But as we have seen the legal system loses in homogeneity and there is no single
point from which a uniform exception-construction can be successfully built, wheth-
er it is political, scientific or legal. In this pluralistic environment the “ought” also
increases within the legal system as a consequence of for example the Europeanizing,
in the form of rights and duties according to the European Convention on Human
Rights, of the national law. Axel Higerstrom turns in his grave!

Without such normative “ought” from the law how people should behave, no
right to idealistic damages exists and there exists no thirst for knowledge about “is”
in the form of empirical knowledge about the horizontal perspective and the social
norms within that context in which these damages communicate. This also includes
an interest about how different legal institutions without their different professional
values and so on make their decisions and calculations about idealistic damages.
There is an uncertainty about what norms and which principles shall regulate the val-
uation of idealistic damages, for example the office of the chancellor of justice (JK)
about the long waiting time for court proceedings, discrimination lawsuit by the Su-
preme Court of Judicature, or compensation to victims of crimes by the Crime Vic-
tim Compensation and Support Authority. And since people make comparatives
within their interpretation of reality, this situation is somehow infelicitous and
makes sense of professor Hikan Hydén’s hypothesis that the more stable and homo-
geneous the society is, the less the problem in relation to combining legality and le-
gitimacy is.”? Even in this case I think research with an external perspective as soci-
ology of law can help obtain knowledge, not in the set of rules and regulations, but
how the normative context looks like where the damages interpret and at the end
perform the function of mending or redress to the individual and are preventive to-
wards the future.

71 Habermas, 1997, Cotterrell, 2006, p. 83.
72 Hydén, 2008, p. 8.
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Lars Eriksson

Nature — a question of
order?

Introduction

Nature, as with everything else, we like to have control of. This is mainly done
through natural science and technology. The problem is that we know very little but
act as if we knew everything about it. This has caused a lot of problems of which we
also know little. If it will take a turn for the worse, we do not know — science at least
will not help us out since scientists tend do disagree with each other on what is
wrong. To make it even worse we have to trust science and technology to save us
from the danger that was caused by science and technology.

Since there are different opinions about the environmental crisis, both according to
what they are and what their causes are, some societal authority has to decide what to
do — if something shall be done. I am going to use my native country as an example
and therefore there is a need for a brief sketch of how the decision-making is organized.

Basically I will argue that our view of nature is a central obstacle to how we use
nature and what we try to do to repair it when it gets disordered. In modernity we
become alienated from nature; birth, death and our own bodies become strangers to
us. In an archaic society we could live with nature through the myth, in modernity
we live against it through science and technology. Anthropocentrism, which was put
on the agenda by Descartes’ and his method, seems to be a problem since we can nei-
ther live with it nor without it.!

Theoretically I will use Habermas’ concept of legitimation and collective will for-
mation.” I will argue that there is a tension between what must be done and what is

1 Descartes 1979
Since Habermas started to use the concept of legitimation in Habermas 1976, he has softened the
consequences of possible legitimation crises (see for example Habermas 1979). He has also leaned
on the communicative ability and possibility to solve problems in the sphere of collective will for-
mation, which could mean even less possibilities for a deep legitimation crisis. In the paper I will
use the definition from 1976.
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economically possible to do. Everyone must want a healthy environment, it is what
Habermas calls “a generalized interest, but that is not possible to attain within the
existing economic structure based on mass consumption and an ever-increasing con-
sumption. Politicians cannot obtain legitimacy if they do not do something about
the environmental crisis, but on the other hand they cannot make decisions that low-
er the welfare and threaten the mass consumption. To solve this problem, I will ar-
gue, they use law as a medium to show they are able to act without action. I will also
pose the question if law making is a possibility politicians are eager to use to transfer
the responsibility to the administrative system.’

Finally, I will argue that even if the political system succeeds in the process of re-
directing the problems to the administrative level, it is not obvious that the admin-
istration can solve the problems. This is due to internal organizational problems,
where interests and power matters. It is also a question of how nature is viewed and
this can be attributed to the burden of anthropocentrism. The problems aroused by
anthropocentrism may not be solved, but if they were we would probably have other
means to take us out of the environmental crisis.*

Nature — is it somebody I know?

Nature might be based on order; at least we like to think so. Natural scientists try to
find out some kind of law like order that will make it easier for us to live our lives.
Natural laws are regarded as eternal and in no way alterable. In spite of that we have
to change them every time something new emerges. What could, and should, be said
is that we know very little about nature.

If nature refers to wilderness we can probably not find nature anywhere — man has
been almost everywhere and made his impact on it. If he has not been there he has
contaminated nature from a distance. On the other hand nature might be closer than
we think — we are, as human beings, biological mass. How biology influences us is a
debated question in sociology that has emanated from the question of the strain be-
tween culture and nature. Today it seems that the point of view is that culture dom-
inates.

Leaving Freud behind by leaning on more psychological theories, like Meads’
symbolic interactionism, we have more or less tried to cut off our nature. There does
not seem to be room for a discussion of man as a natural being — in some ways de-
serted to nature, following his or her instincts. Instead culture is seen as the deter-
mine man’s actions — behaviour is a question of learning and the child can grow up
and become anything and anybody by internalizing behavioural codes.

3 This means that I am not following Habermas in his three-system sketch in ”Legitimation Crisis”.
Instead I want to see a divorce between the administrative and the political system.

4 Tam not advocating any new wave solutions — it is not possible to turn the clock back to an archaic
time.
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Natural order

As well as making ourselves fit in with culture we seem obsessed with the idea of in-
corporating nature with culture. It is not always as innocent as when Donald Duck
and his nephews are eating turkey at thanksgiving. Gene manipulation is an everlast-
ing problem: how much can we, and should we, alter a species? Even in our leisure
time we are trying to bend nature — at the cottage the city-people are mowing the
lawn and trimming the hedge hoping to keep the wilderness off the doorstep.

We are very keen to intervene in nature. Hunters find themselves indispensable
to balance the game that seems to result in an accelerating imbalance. Shooting foxes
results in a growth in the deer population and the hunters are satisfied. The forest
owners on the other hand are not that pleased, as the young trees become the larder
for the growing population of deer. At the same time voices are raised arguing for
animal rights. And if they got what they wanted animals would meet a painful death
en masse, because nature is out of balance as it is.

When we try to bring order to nature and control it, it takes place on several levels.
How these levels relate to each other is not an issue for this paper. What is interesting
is that we always do it. We must also be aware that there are differences between
bringing order to nature and controlling it. Bringing order to nature refers, in this
paper, to making nature comprehensive, to find patterns that we can recognize. We
do not want to stand in front of nature totally lost, not knowing what to expect. That
is why the witch is so important in Duerr — she mediates between wilderness and cul-
ture.’

With control I refer to our use of nature for our own benefit. With Descartes
method we think of ourselves as masters of nature.® This dominion of nature has
turned on man himself: environmental crisis in terms of pollution and climate dis-
order. Now we have to use the same means to restore nature as we used to destroy it.
These means will be used not only as directed by the natural sciences but also
through political decisions; at a global level through treaties and at a local level
through law. This means that decisions of what is to be done are made, not in terms
of "what has to be done”, but "what can be done”.

Natural sciences reach conclusion through scientific methods. This means that we
cannot be sure about the conclusion but we can be sure that it is reached in a good
methodological way. Scientific research can be in competition since different re-
searchers can come to diverse conclusions. Which conclusion comes out of the com-
petition victorious is a delicate problem based on status connected to researcher and
research institution. It also has to do with what is politically possible to do.

Some problems will not be recognised as problems. Research policy determines to
a large extent which problems are regarded as problems. Research boards have a lot
to do with the distribution of money and as long as they do not recognise a problem
as a problem or not as a central enough problem it will not be a problem. Probably

5 Duerr 1978
6 Descartes 1979
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it is also a question of getting “your” problem exposed in the media, otherwise your
research will not be “rocking”.

How it is done has changed over time: from Odysseus search for his home to mod-
ern technology.” The question why we want to control nature has been answered in
several ways where the most simple and obvious answer seems to be that we need to
plan for our survival. We have to store food for cold winters in the north, for exam-
ple. On the other hand there are places on Earth where this is not necessary. I have
to leave this highly debated question without answer and hold on to my assertion
that we do try to order and control nature.

The managing of nature

Nature behaves in a law-like way, natural laws that we try to interpret to make use
of nature. Anthropocentrism is the key word — nature exists for us and not for its own
sake. There are movements trying to prove that nature has its own value, the animal
rights movement for example. They do not seem to be very successful though. The
closest they get is by defining every biological mass as an entity witch has the right
to develop in its own accordance. This, of course, is a right given to it by us.

Since nature cannot claim its rights it cannot have any. Nature lacks communica-
tive abilities and this excludes it from rights. On the other hand nature might try to
communicate with us and we do not understand what it is saying, which is as bad as
if it was not saying anything at all. From the standpoint of anthropocentrism we as
humans state the rules and we are doing this from the standpoint that we are some-
thing other than nature. We regard ourselves as not being nature, we are not animals.
We are humans and that is something other than nature, giving us the right to eat
animals and use nature for our own purposes.

Animal rights movements might be making progress in accordance with new re-
search on animals. Chimpanzees are not that different from us — they eat meat, live
in organized societies, have families and fight out small-scale wars. At least the latter
must mean cultural progress according to our standards. According to a study carried
out in Sweden mice are able to feel empathy. This can imply that slaughterhouses
really are cruel places for animals. We probably built them in the full conviction that
animals were unable to have feelings.

As humans we have seen ourselves as special, diverse from animals and nature.
Philosophers have tried to explain what makes us different and have come up with
far-reaching explanations. These have now been disrupted by later research and the
differences between us and other animals seem to shrink. Nature, on the other hand,
can still be used as we please without any scruples, although it seems to turn on us.
It is dawning upon us that we cannot use nature as we please.

7 Horkheimer & Adorno 1971
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The Cartesian dominion of nature has backfired in a way we can no longer con-
trol. But we also seem to be unable to stop it. Even worse is that we have to deal with
it using the same means that we used to start it. We are also victims of our own eco-
nomic structure that we do not control. Since we live in societies where economies
are built upon an ever-increasing production, the burden on the environment is also
increasing. Natural resources are used in production and some of these seem to wear
out. We seem to be unable to stop the environmental crises without destroying the
economic foundation, a phenomenon that leads to a total collapse.

The environmental crises are a delicate problem, in fact it is a completely new phe-
nomenon and we have never had to deal with something like it before. How deep it
cuts is debated but it seems that most leaders agree that it is global and it is a threat
to all humankind. The closest in comparison is probably the total nuclear war. It
seems to be acceptable that we kill ourselves when at war but a total annihilation of
humankind is not; in fact the thought of it is unbearable.

Lawmaking — a way out of legitimation problems

Solving the environmental crises is what everybody could want; it can be seen as a
generalised interest. It is also what everybody must regard as a very strong ought.
Moreover it has to be regarded a common will. But how do societies deal with it?
Firstly it is agreed to be a technical and a scientific problem. This is a twofold prob-
lem. Scientists do not agree on which solutions to choose, they do not even agree on
what the problems consist of. Secondly it is not obvious that the environmental crisis
should be solved with the same means that started them.

What further complicates it is that the means to solve the problems must not in-
tervene economically, since this would threaten the political structures. Every deci-
sion that decreases the common wealth has political costs since the politicians build
their legitimation on increasing consumption. This narrows the possible solutions
further to technical and scientific solutions — the upholding of low unemployment
rates and at least a stable consumption.

From the point of view of the powerful leaders the predicament is delicate: to do
something threatens the legitimation and to do nothing also implies political costs.
Whichever they choose leads to a possible legitimation crisis. The salvation could
come through lawmaking — through make-believe. Law can make it possible to do
something without doing. It also makes it possible to shift the problem from the po-
litical system to the administrative system. I will in the following text argue that this
is exactly what takes place.
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Law!

The latest revision of the environmental protection law in Sweden took place during
the last decade. The changes were not overwhelming; the only news was that a lot of
laws were put under a common section. It is still the same vague act and there is still
the same difference between nature preservation and environmental protection as be-
fore. The latter distinction is worth elaborating.

Organization principles

In Sweden the environmental protection and nature preservation is organized as fol-
lows:

The Swedish Environmental Protection Agency

l Environmental Protection Suprime Court

The County Boards \ T
l Environmental Protection Court
Local Health and Environment Agencies /

The Swedish Environmental Protection Agency (EPA) is the supreme agency regard-
ing both the environmental protection and the nature preservation questions. It is
the agency that provides for the interpretation of the acts in the field. The Swedish
EPA has to keep up with the development in every environmental and nature pres-
ervation aspect. The county boards have the regional responsibility while the Local
Health and Environment Agencies have the local responsibilities.

The courts dealing with environmental cases decide on applications from compa-
nies whose production is environmentally hazardous. These companies reside on a
list in the Environmental Protection Code. The courts also decide on water protec-
tion cases. Further, the courts make decisions in cases where the Environmental
Code has been violated. Those who are not satisfied with the decision of the court
may carry the case to a higher court..

The county boards in Sweden commonly make decisions on nature preservation.
This implies several problems from the environmental protection movements’ point
of view. These have the character of judicial as well as organizational problems. One
obvious problem is that the decision makers have no legal education; they are mainly
educated in the natural sciences. This means that they are cautious when it comes to
practicing law.
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Other obstacles lie within the county boards themselves. The county boards are
organized as departments, each with its own speciality. Incongruity has, for example,
been expressed between the preservation department and the department that han-
dles economic growth. These have been based on what interests each department
represent, economic growth does not go hand in hand with nature preservation. Eco-
nomic growth is something society is very anxious to uphold; it is even looked upon
as a central objective of society. Nature preservation, on the other hand, is looked
upon as a burden that only benefits society in terms of leisure time quality. Lately,
arguments have been put forward stating that having nature close to the cities might
make people healthier, but these effects are hard to measure in terms of money.

The different interests also raise the question of asymmetrical power conditions:
economic growth is possible to measure in terms of profit while nature preservation
is measurable in terms of cost. Since late capitalism build its legitimation on a steady
growth of mass consumption it is obvious that the interest in exploitation is given
priority over preservation, the latter meaning stagnation. It is, of course, impossible
to blame a department for doing their job but it is a problem that is rarely spoken of.

Nature preservation

When it comes to nature preservation there is also a problem connected to science.
In a project related to reconstruction and new construction of wetlands, there were
different opinions on how and if it should be done. One problem was the old inter-
ests in fishing. If a wetland is reconstructed there were new kinds of fish entering the
wetlands, often it was fish of prey. Since the interest in fishing is an old one in Swe-
den it always has priority. When wetlands were newly constructed they almost always
pushed some existing species away and this could very well be a very precious species.

When building new wetlands it is almost certain that species will disappear and
new species will enter. If one rare species is replaced with another rare species it is
hard to decide what is gained and what is lost, not least in terms of natural science.
There is also an aesthetic aspect that cannot be neglected; the landscape will change
in appearance. How to decide what is gained and what is lost, and even worse: which
argument should be given priority over the other?

What was new during the project was the way arguments turned around, devel-
oped, and it seems that new arguments are gaining in force. During the development
of new wetlands close to rather big cities, the health argument gained in popularity.
The County Board accredited it, not only the project group. It was said that if beau-
tiful wetlands were close by, available to everyone, people’s health would be better.
Another phenomenon that hitherto had been kept in the dark, horse back riding,
also gained in popularity. Certain riding paths were laid out, also falling under the
health argument. This is especially interesting because horseback riding is a very pop-
ular sport in Sweden, almost in parity with football if you look at the number of par-
ticipants, but has never gained much support from society.
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Nature preservation means that certain territories will be protected against exploi-
tation. Which areas get that special status is, as we have seen, almost always based on
subjective arguments. For example decisions can be based on beauty or its specific
nature. On the other hand there are cases when preservation of a specific rare species
is the basis of the decision. But in all cases the basis of the decision is preservation,
an argument that is weak because there is no equivalence in money.

When hard cases come up, when preservation is up against exploitation it is much
harder to argue for preservation because there is no gain, just costs. If it is possible to
prove that there is profit to be made by exploiting the countryside, it is hard to argue
preservation on the ground that it is beautiful. Interestingly, new arguments seem to
gain strength — arguments that were formerly overlooked. Our need to enjoy nature,
a stay in nature makes us healthier by giving us peace and exercise, is starting to be-
come a favoured argument. Other areas, for example health care, also starts to use
nature as a cure for stress symptoms.

Still, though, arguments have to be based on anthropocentrism. If it is hard to ar-
gue preservation it is even harder, not to say impossible, to argue that nature has a
value in itself. This could mean that we do not have to overcome the anthropocen-
tricity to preserve nature as long as we do it for our own sake. If we, on the other
hand, want to preserve species under threat of extinction, we cannot come all the way
by referring to our own needs. There might be a back door for this situation but it is
only valid for big and beautiful species. Here we can argue that they have to be pre-
served for their beauty, in other words: we like to look at them and have them around
us. If we look at animals that have been protected by law, the overwhelming part is
nice and furry animals — almost never some disgusting small insect.

During research performed during the eighties I was interviewing Swedish civil
servants in both the environmental protection- as well as in the natural preservation
field, asking them questions about decision-making. I also asked about the more
philosophical question of nature’s value. All the staff answered that it was, almost ob-
vious, that nature had its own value. On the other hand nobody was able to point to
a decision where this answer was the base of the decision. The conclusion must be
that they want to think of nature as an entity with its own value and its own right to
exist, but when they have to argue their decisions they fall back in traditional ways
of arguing, that is; on anthropocentrism.

What complicates the above-mentioned is that the law makes it possible to decide
in terms of preservation for the sake of preservation. Despite this these civil servants
feel obliged to argue in terms of hard data. It is difficult to find a decision that is
based on preservation, in those cases they are keen to point out that according to a
specific act and paragraph they have come to the specific conclusion.
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Environmental protection

In cases regarding environmental protection it is both harder and easier to make de-
cisions. It is easier because mostly you are not left on the thin ice of practical argu-
mentation, there are standards of what you must uphold. There are lists of what you
can emit both into the air and the water; lists that are the result of negotiation in the
EU. It is harder because there are questions where the court does not get any guid-
ance at all by the law. This can be the case when it comes to questions of the location
of hazardous plants.

One problem that existed for a long time was that companies, during the applica-
tion process, promised to limit their discharge according to what the court stated.
When production started it soon became obvious that there was no chance whatso-
ever that they could live up to their promises. The plant was in place and employees
were hired so what do you do? The court had to revise the decision according to the
plant’s standards.

If there are no EU-standards for discharge then, according to the law, the compa-
ny should have limits imposed in relation to the benefit of the activity and in relation
to what was technically possible and economically justified. This makes one raise
more than one eyebrow: what on earth is meant by this?

The benefit of the activity means how many employees can be hired or what ben-
efit it means to the local society. It could also mean the benefit to the society in total.
According to the law it could also mean that the production is beneficial to society
in terms of what is produced. This could refer to environmentally good products
manufactured under environmentally friendly production methods. Unfortunately
the latter does not matter, we live in a society were legitimation is based on an ever
growing mass consumption.

What is technically possible and economically justified means that they have to
use the technology that exists. The cost should be kept at a reasonable level. It is not
possible for the authorities to intervene in the production process and force the fac-
tory to use other production methods than what they have chosen. In Sweden we had
a factory producing artificial kidneys, which were quadrangular in form. These had
to be sterilized with a very carcinogenic fluid that was emitted from the factory’s roof.
If the artificial kidneys had had a round form, which it had in the factory’s affiliated
company in Japan, it would have been possible to sterilize them with water vapour,
totally harmless to humans. When questioned why they did not produce in the latter
way the company answered that the Swedish doctors liked the quadrangular form
and disliked the round ones. The authorities could not force the company to produce
round kidneys, only to purify the discharge.

On questions of locating plants falling under the law it is just stated that the place
to be chosen has to be adequate and the aims should be fulfilled with the minimum
of encroachment. Here we are also dealing with a question that has to be settled on
the basis of free judgment. It is also in these cases that environmental protection of-
ten gets in conflict with nature preservation. This seems to be an organizational
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problem, in fact due to the lack of communication between the departments that
deal with environmental protection and nature preservation.

When a case of environmental protection comes before the court dealing with en-
vironmental cases the department of nature preservation is not involved, only the de-
partment that handles environmental protection cases. This means that it is never a
question of nature preservation — that question is neglected. There have been a few
cases when factories were located to areas that were thought of as future nature re-
serves.

To solve the question of location the court for a time being took an easy way out.
They stated that the chosen location of the plant was not in conflict with the act.
This was smart since the act did not state anything, any decision could be legitimate.
Since this prank attracted attention they started to argue for one place or another but
it did not change much. The only change was that dirty areas were even more pol-
luted since this became an argument for more dirty plants. Clean and beautiful areas
on the other hand were harder for the polluter to get into.

The question of where to locate dangerous plants is very problematic. But before
this question comes up on the agenda another, more problematic question, ought to
be decided. That is the question related to whether the establishment of the plant
should be allowed at all? This is the overall practical dilemma. What should be an-
swered is the following: is the product that is produced necessary and of any good for
society and its members? Do we really want this product at the cost of the environ-
ment?

The above-mentioned question is possible to put forward without stressing the
law. Why is it not done?

The nature of law

To answer the question of why some problems and arguments are neglected we could
use several theories. One that immediately comes to mind is ethnomethodology.
What is spoken of and what is not spoken of is related to common sense. Some things
cannot be said; they do not even come to mind. To put forward and discuss the ques-
tion of a product’s qualities is very difficult, it would force the authorities to take a
standpoint. This they are not trained to do, in fact they are trained in the opposite
direction — to be objective, factual. On the other hand they are obliged to take stand-
points, the law imposes upon them to do so. This since the politicians while impos-
ing such a vague law transfer the question of what ought to be, to the authorities.
The content on what can be said is produced in the organization. The everyday
life in the organization is built on some kind of normality that is internalised by the
participants. It is probably almost a rule not to speak of value-oriented questions that
are seen as hard cases. To circumscribe phenomena to factual sentences gives the in-
volved parties security. The facts they are so keen to lean on, are nothing other than
social constructions, established through everyday interaction. The facts can change
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very fast with new ones taking the place of the old ones. New facts are immediately
true, mostly because they are grounded on science — drawing on the ideological truth
that is connected to science.

If they, on the other hand, went public with value oriented decisions they would
have to argue their cases and then their routines soon would be broken down and the
efficiency would come to a halt. This could be the answer to the question why they
do not use the opportunities the law gives them — they actually understand their pur-
pose as being factual. In interviews they answer something like that; it is not what we
should be doing, our objective is to be factual.®

In a larger context this is good for the political system. They do not need to take
a standpoint and get away with a very vague law. At the same time they gain legiti-
mation by showing that they are responsible leaders that really do something and
care about the environment, this by non-action — the law they provide is without
content. If the public raises questions, in exactly social movement, they can blame
the civil servants. This is exactly what happened a few years ago. There was, following
a scandal, an acerbity in the law regarding the supervision of hazardous plants. At the
same time there were economic cuts within the supervising authorities. On the ques-
tion from the news why nothing was happening, the Minister for the Environment
referred to the law and the authorities — they were not fulfilling their tasks according
to the law.

This technique of law making, creating laws that give authority to make decisions
but no guidelines as to the content of the decisions, is probably necessary and we
have to learn to live with the resulting laws. The argument for them is that the world
is too complex for any casuistic laws, laws that must be re-written several times a year
because of technical evolution. For example, the Swedish EPA had for several years
recommended the use of chlorofluorocarbon compounds for cleaning electronics
components. Suddenly the hole in the ozone layer was discovered. Now the vague
law was convenient, giving the authorities authority to change direction in a heart-
beat instead of a time-consuming lawmaking process.

As society becomes more and more complex and differentiated, which is a way of
dealing with complexity; there will be more vague laws. This is good for dealing with
complexity but at the same time it is bad for legal security, at least in the classical
liberal sense. This seems to have been one of the ideas in Nonet & Selznicks book
from 1978 where they are advocating a substantial justice.” One of the main effects
of a substantial justice seems to be the lack of criteria for decision-making. The loss
of legal security is, in their view, compensated for by expertise that seems to have
good intentions. It seems they were right — in fact the experts have, during the last
decades, replaced, or at least complemented, the lawyers.

On the subject of environmental protection and nature preservation we can see
that Nonet & Selznick’s forecast has turned out right: the experts have made their
way in to the bureaucracy. If they have good intentions is hard to tell. According to
them they probably do but it is not certain that we want their good intentions. The

8 Ericsson 1987
9 Nonet & Selznick 1978
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social movement as a whole does obviously not, continue the strive for more democ-
racy. The bureaucrats themselves seem to look for something to lean upon when
making decisions, continuing to lean upon empty legal paragraphs while trying to
keep out of trouble. As experts they are not at ease with the law. Often they comple-
ment it with the automatic legitimating power of science; they look upon themselves
as “scientists”.

From a democratic perspective there might have been progress. The juridical
process, where the plant owners get permission to start their business, is open to eve-
rybody. Any person can put forward their argument and the court members have to
listen. This could be what Alexy, followed by Habermas, calls a “special case of dis-
course”.'? Certainly, the possibilities are endless — but it has not changed much. The
civil servants have to listen but they do not have to take it in. We also have to bear
in mind what was previously mentioned; they do not like the idea of practical rea-
soning — it is regarded as a problem they cannot deal with. Another obstacle to the
“ordinary people” is the lack of information and knowledge. Most people are not fa-
miliar with natural science and cannot commit to the discussion. The problem with
information is connected to noise; there is too much information and it is hard for
us to filter it. The press, that should provide us with information, has their number
of editions to think of. Therefore there is not much serious information provided by
newspapers — news has to be sensational to sell and serious information is seldom sen-
sational, it is in fact rather boring.

Another problem related to democratic possibilities are the asymmetric power re-
lations. The applicant and the civil servants manage and process information, giving
away information to the public as they please. This means that even if the public has
requisite knowledge, it will lack information and knowledge of what is going on. If
the application process is a special case of a discourse, it still has a long way to go be-
fore it is time to talk about democracy.

Conclusion

Since our knowledge of nature is limited it is hard for us to bring it to order, it seems
much easier to bring disorder to it. We have for a long time exploited nature, regard-
ing it as an inexhaustible source of fuel to feed our well-being and without limits to
consume our garbage. For a rather long time we have been aware that we exhaust na-
ture and we are now discussing how to put it all right again. Unfortunately we are
only doing this half-heartedly. There are too many political and economic obstacles
to be fought before we can learn what well-being is all about. One could put it an-
other way and say that the environmental crises are not serious enough, the threat is
not yet grave enough for it to force us to seriously take on the problems.

10 Alexy 1983, Habermas 1981, 1991
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The main problem seems to be that of legitimation. It seems politically impossible
to trust an open democratic process, deeply involving the public. Instead the politi-
cians hold on to the economic system and their need for legitimation through mass
consumption. On the other hand parts of the public are aware of the environmental
threat and demands action. The political system responds to this with evasive action
in the form of law making, laws that do not give any direction, just authority for the
civil servants to do what the politicians should have done. The administrative system
answers with another evasive action; they lean on natural science.

The main question: what is the right way to behave never gets answered. It might
be the case that, in spite of not wanting to change our behaviour, we might become
forced to do so. The climate crisis might be the one that is ultimate, the crisis that
has to be solved unless we do not want to face the extinction of all life on earth. If
the case is that the global political system defines the problem as a definite problem,
it will be interesting to see how it is solved. Will it be possible to go beyond politics?
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Hakan Hydén & Mans Svensson

The Concept of Norms
in Sociology of Law

Introduction

Over the last ten years Sociology of Law in Sweden, under the leadership of Hikan
Hydén, has acted within the framework of the common theme of norms, engaging a
large research group. The list of publications emerging from the project includes ten
doctoral theses, a number of senior monographs, as well as numerous research re-
ports, articles, and contributions to different anthologies. The scientific exchange
also includes regular lectures and seminars with frequent elements of domestic and
international guests. The amount of knowledge accumulated throughout this jour-
ney is immense — however in part disparate. The shortage of coherence is mainly a
result of an intentional strategy not to form a common apparatus of definitions.
Foremost the group has, in respect of the creative process, avoided establishing a
common definition of the concept of norms. Given the historical circumstances this
was probably the most sensible approach, especially since the surrounding social sci-
ences hold a great number of different perspectives on norms (See for example a small
sample of the extensive literature: Coleman, 1994; Hetcher & Opp, 2001; Posner,
2002; Sumner, [1907], 2002; Lewis, [1969], 2002; Ross [1910], 2002, Sugden,
2004; Bicchieri, 2006; Pound [1942], 2006; Posner 2007). It would seem irrational
to exclude any of these perspectives at the initial stage. Both time and creative space
have been necessary in order for the group to begin navigating the scientific field of
social norms. However, now we move towards more stringent definitions. The in-
creasing amount of empirical research projects that lay ahead raises new demands.
The aim of this article is to propose a method for creating a more coherent concept
of norms — and to deliver a tentative and open suggestion on how to define norms
in a way that might fit into the context of Sociology of Law (further on shortened,
SoL). The idea is that the norm concept can be chiselled out through ontological
analysis, and that this analysis can be conducted in a way that allow every aspects of
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the norm concept to be scrutinized separately. The result will in the best case scenario
be a kind of ‘open source’ construction where every individual research project can
formulate its view of the common concept. The suggested ontological analysis is
mainly founded on The Aristotelian concepts of ‘essence’” and ‘accident’. Thus the
method is concerned with distinguishing between norm attributes that lie in their
(the norms’) nature (collectively they form the definition) and other attributes (that
are essential for the categorisation of norms). We shall however begin with a short
description of how we view the role of the norm concept in SoL.

Context and Ontological Issues

Sociology of Law as a science takes its departure from two distinct traditions and ar-
eas of concentration. First and foremost the discipline is a social science and has a
sociological foundation. This gives SoL a solid anchorage in empirical and inductive
method. Secondly the discipline is of course closely tied to the legal sciences. It is im-
possible to attain a deeper knowledge of the law without acknowledging the internal
nature of the legal system. This forms an assumption that SoL must be able to take
both an inductive and a deductive approach when handling normative statements
(legal rules). In a somewhat exaggerated sense, it could be said that SoL is supposed
to explain normative structures from their material (empirical) context, something
considered impossible by scientific philosophy since a long way back. Hans Kelsen
(1881-1973) and Emile Durkheim (1858-1917) represent opposite traditions and
their perspectives will be used to illustrate the problem. Taking these two traditions
into consideration the norm concept appears almost impossible in SoL. Particularly
when considering the thoughts of David Hume, Scottish philosopher (1711-1776),
who claimed that the ‘ought’ can never be derived from the ‘is’.

Whenever SoL is described in a general manner the presentation revolves around
some variation of the theme: “deals with the relationship between law and society”"
—a description as pedagogically efficient as hazardous. While this presentation makes
SoL seem concrete and easy to grasp it runs the risk of hiding the very core question:
what aspects of law and society are comparable? One consequence of neglecting that
question is the constant problem of trying to make SoL legitimate to both legal and
sociological academics. David Nelken has discussed this problem in terms of identi-
fying different “truths about the law” (1993) and Roger Cotterrell comments: “In a
rich discussion of relationships between law and scientific (including social science)

1 Thomas Mathiesen, professor of Sociology of Law at Oslo University, has for example, with refer-
ence to the classical Scandinavian legal scientist Ragnar Knoph (1894-1938), demarcated Sociology
of law to the study of three basic questions: (a) to what extent, and how (when applicable), does the
rest of society influence legal rules, legal decisions and legal institutions; (b) to what extent, and how
(when applicable), do legal rules, legal decisions and legal institutions influence the rest of the so-
ciety; and (c) to what extent does there exist a reciprocal action between legal rules, legal decisions
and legal institutions on the one hand and the rest of the society on the other.
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disciplines, David Nelken describes the efforts of these disciplines to tell ‘the truth
about law’ as being confronted now with law’s own ‘truth’. In other words, law has
its own ways of interpreting the world. Law as a discourse determines, within the
terms of that discourse, what is to count as ‘truth’ — that is, correct understanding or
appropriate and reliable knowledge — for specifically legal purposes. It resists scien-
tific efforts to describe consequences (for example, in economic cost-benefit terms,
psychological terms of causes and consequences of mental states or sociological terms
of conditioning social forces). None of these interpretations, it is claimed, grasps
law’s own criteria of significance.” (1998) However, in the concept of norms lies the
potential to supply a term that is accepted within both the legal field and the social
sciences. A prerequisite for this, however, is that the concept is formulated so that it
corresponds to the basic ontological presumptions of each respective field. In this
text we will assert that the concept of norms is crucial when trying to understand the
relationships between law and society and that the concept of norms is as central to
SoL as for example the concept of attitudes is central to Social psychology. The idea
of norms as a cardinal phenomenon in society is older than empirical social science
itself. David Hume has been described as the thinker who was first to, in a serious
fashion, describe the importance of norms ([1740], 2003). He did not, however, use
the term norm. Instead he recognized mutual rules as the natural solution to prob-
lems that emerged when different shortages limited the access to resources in de-
mand, given that morality essentially is a product of human selfishness. Hume’s most
important contribution to the understanding of norms is his famous thesis (Hume’s
law), which stipulates that you cannot derive ‘ought’from 5. This thesis is still widely
accepted and carries a high relevance to SoL. *

Emile Durkheim was the first scholar to formulate and practise an empirical sci-
ence that had its point of departure in the understanding of normative structures in
society. His use of the concept of social facts works as a guide to many scholars who
are interested in social norms. The American sociologist George C. Homan (1910-
1989) for example claimed that there are indeed social facts as Durkheim described
— and that they do apply a significant force on individuals and their actions. He also
claims that the best example of a social fact is a social norm and that norms within a
specific group undoubtedly forces individuals to a degree of uniform behaviour.
(Homan, 1969, s. 57). Durkheim himself argued that® “the first and most basic rule
is to consider social facts as things.” ([1895], 1982, s. 60) and that "To treat phe-
nomena as things is to treat them as daza, and this constitutes the starting point for

2 There are doubts about Hume’s law — for example in the field of social psychology. Torgny T Seg-
erstedt writes in his classical book Reality and values (1938, p. 240): The result of this analysis, and
the earlier examination of emotion and the understanding of objects, must be that there is no use
distinguishing between the immediate understanding of reality and the immediate understanding
of values. There is no difference between the understanding of a thing as real and the understanding
of a thing as valuable. Nothing will be regarded as real if it represents no value to the individual or
the group.

3 Durkheim himself was of the opinion that it was Montesquieu who, through his philosophy cleared
the way for Saint-Simon who was the first to start the real work with formulating a science about
the social. Furthermore, Durkheim pointed out Comte as the one who brought order into the work
of Saint-Simon.
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science”. ([1895], 1982, s. 69). By doing so Durkheim avoided the impediments of
Hume’s law. His position is that norms (although he did not name them so) are facts
that can be studied as they interact with other facts in society (material and non ma-
terial). A position that leads away from the study of human beings as mental figures.
”Social phenomena must therefore be considered in themselves, detached from the
conscious beings who form their own mental representations of them. They must be
studied from the outside, as external things, because it is in this guise that they
present themselves to us.” (Durkheim, [1895], 1982, s. 70). Durkheim, in other
words, places the forces of social life in an external (compared to individuals) struc-
ture of society. Furthermore, he makes an ontological statement through which he
declares that the forces exist as things and that they in that sense are objective. The
ought is thus linked to an individual level, and falls outside any sociological or social
analysis. Durkheim’s concept of social facts is broader than the modern concept of
norms. However, it is clear that Durkheim’s ontological and methodological analysis
of social facts are highly relevant when trying to understand the concept of norms.
Not solely because that would be a recipe for success in terms of finding a scientific
method that could capture norms, but because it would be the way to understand
the ontology of the norms. However, when claiming that norms are things it is also
understood that the most essential characteristic of those things is as carriers of nor-
mative messages. In other words norms in this perspective are objects (things) con-
taining messages of how reality ‘ought’ to be.

The actual word norm was used for the first time in the English language in the
Blackwood’s Magazine by the English poet, critic and philosopher Samuel Taylor
Coleridge ( 1772-1834) in 1821: “Each after its own norm or model”. He derived it
from the Latin language, where it meant a variety of things: etymological encyclo-
paedias often mention “square” used by carpenters for making right angles (synony-
mous with “regula”), or a rule, pattern or precept, such as was used by Marcus Tul-
lius Cicero (106 BC — 43 BC) when he said: “hank normam, hank regulam, hank
praescriptionem” or when he spoke in de Oratore, of the “very sharp norms” of mu-
sical rhythm. (Long, 2005). When the norm was first used in England it was to sig-
nify a pattern or standard. It entered into English language philosophical discourse
when Edward Caird, philosopher and professor at the University of Glasgow (1835-
19089) presented Kant's philosophy in 1877 and wrote: "The mind must find in it-
self the norm or principle of unity upon which it works." (Long, 2005).

One of legal positivism’s leading representatives, Hans Kelsen introduced the
word norm to the legal discourse as a central concept, and he made an opening to-
wards integrating legal- and social sciences by introducing his “grundnorm” or basic
norm. When explaining his pure theory of law he argues that law is a system of norms,
norms being ‘ought’ statements describing certain modes of conduct. The legal sys-
tem is in that sense a structure of legal "oughts’ rather than social facts as described
by Emile Durkheim. Kelsen formulated his theory in polemic with the dominating
discourse at that time, a discourse that he found to be hopelessly contaminated with
political ideology and moralizing on the one hand, or with attempts to reduce the
law to natural or social sciences, on the other hand (Marmor, 2002). He considered
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these approaches to be reductionisms in a way that he could not accept. Instead he
argued that jurisprudence should be the pure theory of law because it aims at cogni-
tion focused on law alone. Kelsen was convinced that if the law is to be viewed as a
unique normative practice, methodological reductionism should be avoided entirely.
But this perspective is not only a question of method. Reductionism must be avoided
because the law 7s a unique phenomenon, quite separate from morality and nature
(Marmor, 2002). Furthermore Kelsen was influenced by Hume’s law and firmly be-
lieved in the distinction between ‘is” and ‘ought’, and in the impossibility of deriving
‘ought’ conclusions from factual premises alone. The consequences of this reasoning
are intriguing. Kelsen was convinced that law can not be reduced to the natural ac-
tions or social and political contexts that give rise to it. The procedure of arguing,
voting and so forth is not the actual law. The legal system consists essentially of
‘ought’ statements, and as such, they cannot be deduced from factual premises alone
(Marmor, 2002). This perspective forced Kelsen to explain how law is possible. If it
doesn’t emerge from human actions and societal substances in a direct manner there
must be another source. Kelsen’s solution is the notion of an ‘ought’ presupposition
at the background, rendering the normativity of law. “As opposed to moral norms
which, according to Kelsen, are typically deduced from other moral norms by syllo-
gism (e.g., from general principles to more particular ones), legal norms are always
created by acts of will. Such an act can only create law, however, if it is in accord with
another ‘higher’ legal norm that authorizes its creation in that way. And the ‘higher’
legal norm, in turn, is valid only if it has been created in accordance with yet another,
even ‘higher’ legal norm that authorizes its enactment. Ultimately, Kelsen argued,
one must reach a point where the authorizing norm is no longer the product of an
act of will, but is simply presupposed. This is what Kelsen called the Basic Norm.
More concretely, Kelsen maintained that in tracing back such a ‘chain of validity’ (to
use Raz's terminology), one would reach a point where a ‘first” historical constitution
is the basic authorizing norm of the rest of the legal system, and the Basic Norm is
the presupposition of the validity of that first constitution.” (Marmor, 2002).
Whereas Durkheim avoided breaking Hume's law by claiming that social facts (such
as legal norms) adhere to the ‘is’, Kelsen chose to claim that the law should in its en-
tirety relate to the ‘ought’, and that the law takes it source not from a concrete con-
text, but from a “basic norm” that belongs to the social ‘ought’. In the following pag-
es we will argue in favour of a norm concept that is capable of catching the ‘ought’
as well as the ‘is’, and that thereby can work as a link between the two dominating
“truths” concerning the legal system. By agreeing with Durkheim as well as Kelsen,
it is possible to avoid abuse of ‘Hume’s law’. Since norms are bearers of characteristics
that represent both the ‘ought’ and the ‘is’, it is possible, through norm analysis, to
derive the ‘ought’ of the legal system from the ‘is’ of society. Furthermore, we will
present a third basic characteristic of norms, related to their relationship with cogni-
tive processes. Unless the individual level is taken into consideration, it will not be
possible to understand, for instance, enforcement.
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Identifying the Essences of Norms

The world-renowned philosophy professor Irving M. Copi wrote an often referred-
to article in 1954 called Essence and Accident. He argued that the notions of essence
and accident play important unobjectionable roles in pre-analytic or pre-philosoph-
ical thought and discourse. According to Copi, the notions of essence and accident
cannot be ignored by philosophers. They must either explain them or (somehow) ex-
plain them away. Our suggestion is that SoL embraces the notion of essence and ac-
cident, and explains them in the process of understanding the concept of norms. In
Copi’s view the conceptual pair is most appropriately discussed within the frame-
work of a metaphysic of substance. The “Durkheimian” opinion on the ontology of
norms allows us to regard social control as the result of substances (norms) in society.
The natural path towards understanding and describing the concept of norms is
thereby through the understanding of the essence and accident of norms. Finding
the essences will be necessary when working on definition and the task of categorisa-
tion demands an understanding of accident. Every essence can be scrutinised sepa-
rately and new ones can be added in forthcoming work.

A fundamental part of the ontology is the attempt to describe what is in a being’s
essence, and what exists through accident. Essence is a philosophical term that is
closely tied to the concepts of eternity and existence. If a being loses its essence, it
seizes to exist as itself. An often quoted example of this is human reason, as humans
are defined as beings with an ability to reason. Attributes of essence are eternal as op-
posed to phenomena, which are temporal (herein termed accidents). Phenomena (or
accidents), philosophically, are attributes that are not essential for a being’s nature or
existence. The term is derived from Latin translations of Aristotle, and touches upon
ontological descriptions of things and their nature. The accident of a being is con-
sidered to counterpart its essence. The attribute of a car being he colour black is an
accident, since this attribute does not affect the being’s existence as a car, whereas the
ability to move on its own is one part of the car’s essence. If a being is devoid of one
or more of its natural attributes, the being is said to have an ontological privation; in
other words, it lacks a part of its being. An ontological privation does not make the
being seize to exist in an ontological sense, but merely that it lacks this attribute. A
blind person, for example, has an ontological privation since being able to see is a
part of human nature, but the person does not seize to be human because of it. For
the norm concept in SoL, the question of ontological privation attains a primary im-
portance. If any of the essence-related attributes of a norm is missing, it means that
one is dealing with a special case that probably requires deeper explanations. The
question of when a norm seizes to be a norm as a result of the lack of basic attributes
will probably be as difficult to tackle as, for instance, determining when a human be-
ing seizes to be human as a result of being robbed of human attributes. Interesting
in this discussion is that the concept of inhuman is reserved for descriptions linked
to a lack of empathy and solidarity. In other words the attributes linked to an ‘ought’
draw the borderlines between human and inhuman. There would appear to be more
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understanding with a human lacking the attributes linked to an ‘is’. This probably
works the same for norms — if a norm is robbed of its ‘ought’, it most likely seizes to
be seen as a norm.

Regarding the norm concept it is necessary apart from linguistics, also to use sem-
iotics(from the Greek semeion, meaning sign) as a starting point. Semiotics is the
study of signs or sign systems. The most obvious and also the most conventional area
of study is spoken and written language, but in contrast to semantics, from a semiotic
viewpoint the definition is broader and may include pictures, traffic signals, wres-
tling, symptoms of illness etc. The scientific discipline is sometimes also called sem-
iology. Modern semiotics is an independent discipline building partly on Peirce’s
studies of the relationship between different signs (1991) and partly on Saussure’s
studies of the “social lives” of signs (2006)4. The term, however, was used by Locke
as early as at the end of the seventeenth century. A sign consists of two parts: the
word/picture and the concept/idea. Take for example the word ‘tree’. The word and
what you see in front of you when you read the word combine to form one sign. The
two parts do not exist independently but only exist together. However, it is the rela-
tionship between them that create a meaning. If we stop to look at the norm concept,
the word is ‘norm’ and the concept ‘instruction’. The first ontological essence of
norms is therefore that they are (a) behavioural instructions (imperatives). This es-
sence can unquestioningly be accepted within the framework of Kelsen’s ‘legal’
norms. He views the legal system as a system of ‘oughts’, and it is for Kelsen as if
norms become norms exactly because they are action instructive. But this is also an
essence that is acceptable from a socio-scientific and sociological perspective. Durke-
im claims that norm (or in reality social facts) are things in the sense that they can be
viewed through their signs.

An important task for the ontology is to determine in what way different types of
being exist. The starting point then is that all forms of being can be categorised, and
that it can be understood what the existence entails for different types of being. There
is also a differentiation between real and fictitious beings. A common differentiation
is into the following four categories: (1) physical objects; (2) psychological beings
such as souls and apparitions; (3) abstracts such as numbers and geometric shapes;
and (4) phenomena at the limits of perception. The question is where norms are
placed in this context. They are neither physical objects nor phenomena at the limits
of perception. We are rather dealing with psychological and abstract beings. This
does not exclude, however, parallels to physical things. Elementary for physical ob-
jects is the longevity of their perceived existence. They look the same to different wit-
nesses at different times, and these witnesses can confirm each others’ observations.
The same applies to norms; they are inter-subjective in character. They are perceived
and experienced similarly by the people subjected to them. Norms exist in a social
context. Also, the longevity of our experiences of them make us confirm their exist-
ence. This gives us the second essence of the norm concept, namely that norms (b)
are socially reproduced. For example, a mountain slope cannot be a norm in and of

4 Other important contributors in the field are Morris, Barthes, Lévi-Strauss och Eco.
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itself — despite that fact that it provides information that forms a guide and basis for
action. It can probably be claimed that a mountain slope represents an imperative
(for example: “Walk around me”), but it is not until an opinion as how to relate to
the slope is reproduced socially, that it becomes meaningful to speak of a norm. In a
similar manner, an individual person’s ‘commands’ do not become a norm until an
opinion as how to react upon the command is spread. A judicial rule that hasn’t been
spread in a social context therefore lacks a norm-defining attribute. This second es-
sence-defined attribute is highly natural to the social sciences, and that the impera-
tive is given a social context is completely in line with for example Durkheim. In con-
trast it is probable that Kelsen would ignore this type of descriptions — to Kelsen the
legal system is solely a system of action guidance (‘oughts’). However, the fact that
SoL needs to study the spread of norms does not mean that Kelsen’s view of the legal
system is violated — given that the prerequisite of norms being guides for action is
intact. A lawyer can accept that norms are spread without compromising his basic
view on norms (this is not legally relevant, however).

The existence of physical objects can be confirmed simply through the use of our
senses. I can see a cherry. I can also hear it if I throw it at the window. I can feel it if
I press it against the forehead, and I can taste it if I eat it. The testimonies of the sens-
es are interpreted by the mind as corresponding with each other. Everything points
at the same cherry, and therefore we acknowledge its presence. For intellectual and
abstract concepts such as norms, the corresponding process is termed cognition. This
is a psychological term that in short functions as a collective term for our thought
processes. Cognition and perception are the active psychological processes as we in-
terpret the information collected through the senses’. The difference between phys-
ical objects and norms is that the latter exist as linguistic and semiotic signs, and can
only be perceived in terms of their effects. The branch of cognitive science called sit-
uated cognition views thought processes as a type of dynamic system where the brain
controls the body’s interactivity with the surrounding world. In situated cognition
there is a basic distinction between signals that describe reality and signals that de-
scribe human opinions. In both cases the result may be that the individual experienc-
es these signals as an expectation to act in a certain manner. Thus we have established
the third essence of norms namely that norms are () the individual’s understanding
of surrounding expectations regarding their own behaviour. Through this third es-
sence the socio-legal norm concept is shifted towards social psychology. It is impor-
tant to point out, however, that the third essence must be interpreted so it is not con-
fused with the attitude concept. The psychological definition of attitude is that it
provides a positive or negative feeling before a so-called attitude object. Apart from
the affective component, attitudes are also said to include cognitive and behavioural
components. The affective component consists of positive or negative emotions as-
sociated with the attitude object. The behavioural component is linked both to our
intentions to act in a certain manner, and our actual actions in relation to the attitude

5 Atoms are physical objects as well, but still carry a different ontological status. For hundreds of
years, they existed only in theory, but in the last hundred years, atoms have come in closer reach of
our senses.
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object. The cognitive component involves positive and negative thoughts about the
atticude object (Eisle, 2003). Attitude are to a great extent formed during childhood
and provide the individual with cognitive rules of thumb, helping the individual to
manoeuvre in a complex environment without the need to ‘think through’ every
move. When a norm corresponds with an individual’s attitude, the norm is said to
have been internalised. This third essence is also irrelevant from a purely judicial per-
spective. Since the legal system from Kelsen’s perspective is a highly autonomic sys-
tem consisting of ‘oughts, the question of the individuals’ understanding is irrele-
vant. Even from a Durkheimian social science perspective, it is still doubtful whether
it is useful. Durkheim was clear in his view that sociology is the science of the shared
and not of the individual. For SoL, however norms are only interesting as long as
they influence human behaviour. Therefore the link between the general norm and
the individual behaviour has to be elaborated. The question, how is the norm im-
posed on or transferred to the individual, has to be understood. We will come back
to that question.

Accidental Attributes

The aspiration of this article is mainly to create conditions for a more cohesive defi-
nition of the norm concept. Focus has therefore been on determining which of the
norm attributes are essence-oriented, and we found three such attributes. Accidental
attributes should not be regarded as less important. Rather it seems that the greater
scientific challenge lies in analysing the accidental norm attributes, which is neces-
sary in order to, for example, try to categorise the norms.® In this lies for example a
description of what separates legal norms from social norms, or whether technical
norms constitute its own category etc. At Lund university, the work within SoL of
understanding norms and implementing analyses has often taken a standpoint from
a norm model focusing on three fundamental areas within which accidental at-
tributes are found: (a) the cognitive context in which the norm is active; (b) the sys-
tem conditions that apply to the relevant situation; and (c) the values associated with
the imperative. The result becomes a description of the environment from which the
norm originates and a deepened knowledge about the norms’ driving forces.” The
lack of a common view on what essentially constitutes a norm has made it difficult
though to draw any general conclusions. Hopefully a clearer norm concept will also
be able to cast new light on the accumulated knowledge.

It is obvious that the characteristics of norms differ in relation to their accidental
attributes. The accidental attributes are related to factors like background and con-

6 A first attempt at categorising norms was conducted by William Graham Sumner ([1907], 2002)
in his work Folkways — A Study of Mores, Maners, Customs and Morals. Sumner’s categories have af-
terwards been criticised for being arbitrary.
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texts, which afford them different characteristics. These characteristics make it pos-
sible to classify the norms in certain categories and thereby accumulate knowledge in
relevant respects. There is in the present stage of the development of a Norm Science
a need for a taxonomic approach before we can elaborate more on a pure theoretical
basis. The most important step for the time being is to create a firm understanding
about what we mean with the concept of norm, how we can categorize a norm and
what characteristics follow with different types of norms.

The first step in a taxonomic sense is to enumerate different types of norms and
thereafter relate the essential and accidental attributes to these norms. When we
should list different norms, we make use of our experience of the norms existing in
society. Following that strategy we spontaneously will find legal norms, social norms,
technical norms, economic norms and bureaucratic norms. Other norms can easily
be identified. We use these as prominent examples of norms. The organising princi-
ple lying behind this classification can be said to be the function or the raison d” etre
of the norm; legal norms have a legal function, social norms are fulfilling social func-
tions, economic norms are telling us what to do in an economic sense, etc. This gives
us certain categories which we can set up in one dimension and then relate these
norms to the essential and the accidental attributes. We have commented on the es-
sential attributes above. If we continue by looking for accidental attributes we find
aspects like the presence of sanctions (related to the third essential attribute, i.e. how
the surrounding expectations are realised), the origin of the norm (i.e. where does the
imperative come from), the context or arena in which the norm is socially repro-
duced, if the norm is system-oriented or value-oriented, the internal function of the
norm, the purpose of the norm, etc. In this way we can set up a norm classification
scheme or a matrix where we can correlate different norms with corresponding es-
sential and accidental attributes.

7 Hakan Hydén has published a number of works on this subject, for example the book Normuveten-
skap (2002). Some other examples: Per Wickenberg has studied norm supporting structures in re-
lation to the introduction of environmental themes in schools (1999). Minna Gillberg has studied
how activities in environmental work are norm building; in other words, norm build on each other
and thus establish new practices (1999). Matthias Baier has studied and described norm structures
in the tunnel project through Hallandsasen i Southern Sweden and compared it with the legal struc-
ture (2003). Patrik Olsson has studied how legal ideals in the form of children’s rights face a norm
building reality in Paraguay (2004). Staffan Friberg describes norm building processes through user
cooperation (2006), and Helena Hallerstrém has researched principals’ norms in leadership situa-
tions in the development of schools (2006)



NORM Essential attributes Accidental attributes

Imperative | Socially Surrounding | Sanctions | Origins | Arena | System Value Etc.
reproduced | expectations oriented | Oriented
TYPE Internal
functions
etc.

Norm Type 1
Legal

Norm Type 2

Social

Norm Type 3
Technical

Norm Type 4

Economical

Norm Type 5

Bureaucratic

Figure 1 Norm classification system

To elaborate a bit on these accidental attributes the following comments can be
made. Many scholars, not least in the legal science, might regard sanctions as an es-
sential condition for the norm concept. In our understanding it is not. Sanctions
might be inbuilt in the norm, as in system-oriented norms. This category of norms
are a consequence of the rationale the system is built upon. To give a pregnant ex-
ample we can look at technical norms, for instance in relation to building of houses
or cars or whatever. If you as a constructor do not follow the instructions stemming
from the strength of materials or other laws of nature, you are deemed to fail in your
mission. The sanction has not to be articulated, it is more or less an automatic con-
sequence of deviations from the norm. The same can be said about economic behav-
iour according to the rationale of the market or another economic system. If you do
not invest in accordance with the imperatives of the market, you are expected to fail
and lose money, contrary to the rationale of the economic system. Even rules and
norms which are about definitions have no explicit sanction, but they are impera-
tives, which are socially reproduced and expressions for the expectations from the
surrounding environment. The sanction can here be said to be indirect. If you do not
accept the imperative in terms of a definition, you are out and without possibilities
of communication and action within that sector of society where this definition be-
longs to. We can thus conclude that there are many ways in which the expectations
of the surrounding environment might appear and be made clear for the individual
actor.

The origin of a norm is a fundamental distinction when making categories of dif-
ferent norms. Thus, if a norm emanate from a public institution within the political
system, we deal with legal norms or rules. They have in its turn certain attributes in
terms of being formalised, belonging to a certain science, used by a special profession,
etc. (Hydén 2002, ch 4, Posner & Rasmusen, 1999). We put norms having their or-
igin within the social system in the category of social norms. These norms may also
assert themselves within the operation of a practice guided primarily by other systems
but can then be said to have their origin from the social system. Social interaction
must be separated from professional communication and considerations following
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the logic of another system within an economic or technical practice. Norms belong-
ing to the technical system actualizes as enabling or constraining imperatives within
the new technology or as conditions derived from natural laws in relation to mechan-
ical constructions within the industrial production. It is though important to keep
in mind that the technical arrangement as such do not constitute the technical norm.
The imperative has to be socially reproduced in such a way that it represents the in-
dividuals” understanding of surrounding expectations regarding their own behav-
iour. Thus the imperative does not consist of the technical arrangement in itself but
of the expectations created by it among those individuals that are relevant in the con-
text or practice in which the norm operates.

Another accidental attribute to the norm is the arena in which the norm is socially
reproduced and where the expectations emerge. It might be in the courts and public
authorities as in relation to legal rules. These play also a role in daily life of a company
and private life, but are then combined with other imperatives. Social norms are
mainly operating in social spheres, like the family life, in the neighbourhood, within
the circles of NGOs and leisure activities. You can, however, sometimes find social
norms intervene in situations related to legal rules or economic and even technical
norms. It depends on the strength and outcome of these other norms. If they collide
with social life social norms tend to be invoked. Both economical and technical
norms operate in professional arenas, like business life. Ecological norms have their
arena in the borderline of business and nature. It is when the human economic ac-
tivities impinge on nature in one way or another that the articulation of ecological
norms take place. This can be a part of a legal case, or in relation to environmental
impact assessments, in a public hearing or in the mass-media. On the whole, mass-
media plays an important role in mediating values and opinions in relation to certain
events. This state of affairs lay the foundation for imperatives, which due to the social
reproduction following on the views of mass-media, give rise to surrounding expec-
tations.

We have already above touched upon the accidental attribute, system-orientation.
It goes for imperatives which can be derived from the rationale of the system in-
volved, such as economics, technique, bureaucracy, etc. The imperatives are often ar-
ticulated in different relevant sciences, like business administration, civil engineer-
ing, political science. The social reproduction is determined both by education and
by professional knowledge. In contrast to system-orientation, value-oriented norms
are articulated and uphold within the social system, as mentioned above. Parents,
partners, relatives, neighbours and friends are here important representatives for the
environment that put pressure on the individual to act in a certain way. Social norms
are most often about how to behave properly in relation to other people, in traffic,
as a mate and friend, etc. But it can also be about nice social behaviour, i.e. behaviour
following good values and high moral standards. But moral or good values per se do
not constitute the norm. It has to be socially reproduced and of such distribution
that it can be said to be an expression of the surrounding expectations.

If we look at functions as an accidental attribute, characteristics as constitutive,
regulative and intervening functions are relevant. These functions are derived from
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an internal normative perspective. Different norms can also be said to have signifi-
cant external functions, i.e. they fulfil certain roles in society. Then we approach the
classification of norms in terms of legal, social, technical, economic, bureaucratic,
etc. norms. We can also regard the addressee of the norm as distinctive in relation to
different accidental attributes. Thus, it makes a difference if the norm points out who
is going to act, who has the competence and authority to act according to the norm,
competency norms, or if the norm tell us how we are expected to act, i.e. procedural
guidance how to handle a certain situation. We can here talk about procedural
norms. Finally we can distinguish a third category having the function of telling us
what to do according to the norm. This last aspect is about the material content of
the norm, the action guidance.

Some Reflections on Methodological Issues within SoL

We have concluded in this article that SoL as a discipline has its roots in two com-
pletely different epistemological systems, sociology and legal science. This has caused
problem over the years. Above all SoL has had difficulties in articulating a paradigm
of its own and thereby been confusing in relation to methodological issues. Sociolog-
ically oriented SoL has not been accepted within legal science and legally based SoL
has not been legitimate within sociology. This dilemma has been called the double
isolation of SoL. The problem is accentuated when the two epistemological systems
compete in the explanaitions of one and the same problem. One of the most impor-
tant aspects of SoL is that it complements legal science by bringing up other aspects
of law compared to main stream legal science. While main stream legal science is fo-
cussing on the proper interpretation and application of law in individual cases, SoL
asks questions like, why do we have law, what is lying behind certain provisions, etc.
and questions about consequences and functions of law. What does it mean for cer-
tain groups in society, for the environment, or the efficiency, etc. that we have regu-
lated some activities via legal norms?

Traditional legal science and SoL — which also in its parts can be said to belong to
the sphere of legal science in a broader sense — compete with each other in the un-
derstanding of what is actually deciding in legal decision-making. Clashes arise when
the empiric sociology is brought together with legal dogmatics. The two scientific
bransches represent such diverse perspectives on reality that they cannot at all accept
the conclusions of each other as relevant. It is with this background SoL in Lund has
developed the idea that the concept of norms has the potential of reconcile the dif-
ferences between sociology and main stream legal science (Hydén 2002, Svensson
2008). A refinement of the concept of norms might contribute to both sciences. The
idea is that norms ontologically represent attributes which can be investigated and
analysed by using the inductively inspired empirical methods of SoL as well as the
deductively based conclusions within legal dogmatics. Norms, for instance legal
norms, can fairly well be analysed and understood by empirical sociology due to their
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social reproduction, while legal dogmatics can cope with the same phenomenon as
imperatives which can be related to other norms and imperatives.

If one wants to understand how norms and legal rules affect behaviour, one has to
study the norms as expressions of the individuals” understanding of the surrounding
expectations regarding their own behaviour. This means that we cannot — as the usu-
al procedure — try to find out about the interviewee’s opinion about things at matter,
but instead ask how the interviewee thinks about the opinion from relevant persons
in the surrounding environment, what they think about proper behaviour and also
relate this to how much the interviewee assess the opinion of these different relevant
persons in the environment (Svensson 2008, cf Ajzen & Fischbein 1975).

If norms are conceived as having the three essential attributes we have described
in this article, it would be possible to illuminate different aspects of norms from re-
spective epistemological system. Sociology can focus the guidance influence on hu-
man behaviour and on social aspects, while legal dogmatics can systematize the im-
peratives as such and the normative dimension. SoL still though faces the problem
to understand law from both the perspective of the internal premises and the external
context. How would it be possible to combine the inductive methods of sociology
with the deductive methods of legal dogmatics? One way to do this is to try to figure
out how reality would look like in the perspective of law, i.e. if we “translate” law to
reality, and thereafter compare that picture with how reality stands out in the socio-
logical construction based on empirical studies. The scientific outcome lies in the
comparison of the two pictures. Expressed in another way, the normatively deter-
mined picture from legal science might not correspond to the empirical answer from
sociology. This kind of studies within SoL has mainly been geared to the application
of law within public authorities and the result has been labelled the difference be-
tween law in books and law in action, i.e. law understood from legal dogmatics says
one thing, but does something else in practice. In this way SoL has been related to
legal dogmatics and the purpose has mainly been to articulate some kind of societal
critique. The ambition with SoL as a norm science is, however, to articulate what
Manuel Castells has described in terms of project identities (Castells 1997). This re-
quires that SoL is able to skip the bifurcated research strategy, where deductively gen-
erated results are matched against inductive conclusions and move towards integrat-
ing and abductive research strategies (Baier 2003, Baier & Svensson 2004).

Abduction as a research perspective can be said to be based on pragmatism in
putting the practical solution in the forefront. The American philosopher Charles S
Peirce (1839-1914) has shown how pragmatically oriented research can use abduc-
tive inferences in order to reach valid conclusions when either deduction nor induc-
tion help us (Peirce 1990). Peirce claims that abductive conclusions are based on in-
sights combined with common sense reasoning built on both induction and deduc-
tion. Margareta Bertilsson has reflected on the character of Peirce’s abductive con-
clusions (Bertilsson 2003). She regard the method as revolutionary. Despite the
supposed trivial character of the semi-logical operations it can in a scientific context
contribute a lot. The premises in an abductive conclusion might be built on empir-
ical observations while within the logic of a syllogism. But the abductive logic has
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not the pregnancy of the deductive method, where two true statements take us to an
absolute truth. The validity of abductive conclusions is built on them being reason-
able. This is of great importance for SoL. We can not observe social norms in the
same way as we can identify and study the legal rules. However, we can introduce the
understanding of a social norm operating in the field where the legal rule is meant to
regulate and in this way explain why the behaviour we have observed with inductive
empirical methods is not in congruence with the expected behaviour from an analysis
of the legal deduction. Still more important is that the abductive approach gives us
the opportunity to consider how changes of the social norms can increase or decrease
the compliance of behaviour compared to the legal rule. Abduction can therefore be
said to function as a pragmatic link between knowledge based on deduction and in-
duction.

Conclusions

The norm concept is the individual concept that might contribute the most to the
research field of SoL and should therefore be held equally important as for example
the attitude concept does for Social Psychology; or for that matter, money for Eco-
nomic Science and politics for Political Science. The reason is that the norm concept
is able to bridge the classic gulf between the two dominating perspectives on the legal
system that SoL is concerned with. On the one hand there is Kelsen’s perspective on
the legal system that teaches us that the legal system consists only of ‘oughts’ arranged
into special hierarchies, and on the other hand Durkheim’s perspective, claiming
that the legal rules, like other social facts, are things and can be related to ‘is’. For
SoL, which links the legal system to other social structures, the problem becomes in-
tricate in that Hume learns us that ‘ought’ never can be derived from ‘is’. A socio-
legal norm concept must thus be able to concurrently handle an internal, legal view
on standards and an external, social-science based, view on norms. For this to work,
the norm concept must be able to link itself to an individual level; otherwise we will
lose the — for SoL — essential link to enforcement. It is thus possible to identify a
number of specific requirements that can be placed on a Socio-legal norm concept.
The method for translating these requirements into an operational definition goes
for us via Aristotelian concept pair of essence and accidence. Initially, one must un-
derstand that certain attributes that can be linked to norms is not decisive for what
constitutes the norm’s nature. That a norm is nationally widespread is not, for exam-
ple, normally in a norm’s nature, many norms are less widespread than that. These
attributes, which are not in the nature of the norm, must be sorted away through a
defining process. Left over will be a number of attributes that apply for all norms. In
our case, we have found three properties that are either linked to the ‘ought’ in that
(a) they are behavioural instructions (imperatives), or linked to the ‘is’ in that (b)
they are socially reproduced, or finally to the individual in that (c) they are the indi-
vidual' s understanding of surrounding expectations regarding their own behaviour.
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However, one should note that norms in certain cases may also lack one or more of
the essence-linked attributes. This is referred to as an ontological privation. For ex-
ample, a legal adviser treats a legal rule as a norm, even though it may only corre-
spond against the first attribute as a behavioural instruction (most legal rules, how-
ever, correspond to all three). The legal adviser will then be dealing with a norm that
is an ontological privation. For a social psychologist it is sufficient that an individual
has encountered an expectation on his or her behaviour in order to assert that the
social psychologist has to do with a norm. We argue that this is also an ontological
privation. Methodologically the norm concept view, we advocate, poses certain spe-
cial requirements on norms. If one wants to examine norms on the basis that they
are behavioural instructions (imperatives), on the basis of the conditions drawn up
by the courts, one must make use of a deductive legal method. If one wants, on the
other hand to examine norms on the basis that they have a temporal and special
spread and that they are socially reproduced, one must use an inductive method. The
fact that norms also can be related to individuals’ views does not make the matter less
complicated. Norms cannot, in other words (given that the socio-legal norm concept
is applied), be examined on the basis of themselves through a purely deductive or in-
ductive method. Probably it will be necessary to alternate between deductive and in-
ductive processes and perhaps it will be even more important to incorporate abduc-
tive research strategies.
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Hakan Hydén

Putting Law in Context
— Some remarks on the
implementation of law

in China

Short Introduction to Understanding Law and
Implementation

Law does not come into being merely by an act of legislation. In itself law is just
words on a piece of paper. For law the other systems in society are just noise, as
Gunther Teubner puts it (Teubner 1992). Law tells you how to act in certain situa-
tions. But what makes law operational? In order to have any influence on people’s
behaviour, law has to either be followed spontaneously or to be forced upon actors.
Sometimes people can be talked into or persuaded to follow the law. This process is
said to work by either the-carrot-and-the-stick strategy or as a result of a sermon. The
former has to do with actors’ own self interests, inasmuch as an individual will follow
the law, when it coincides with this actor’s self-interest or when the not abiding by
the law entails the threat of punishment or sanctions. This way of viewing the im-
plementation of law is mainly related to private and criminal law. In these areas law
has the role of setting up borders for acceptable behaviour, providing instruments for
co-operation. In other words, law does not tell us what to do, but what not to do, as
in criminal cases. It prescribes the limits for what is socially and economically accept-
able behaviour in society, or in those contexts where actors require instruments for
joint activities in social life or in business. In either case law requires us to act in a
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specific way. It also provides certain rules for the regulation of interaction, for exam-
ple how to conclude a contract, how to do business and how to buy a house, etc.

With regard to administrative law, another angle comes into play. Here the law
communicates a political message to the political/administrative system. In organi-
zations that are large enough to have separate units for decision-making and imple-
mentation, norms or rules play a role in the communication of messages between
units. In organizational theory a distinction is made between authority and executive
power. Law is the tool for conveying decisions taken by the authority to the executive
within a state. In this case the authority referred to is Parliament or similar decision-
making bodies, such as the National People’s Congress in China, while the executive
refers to public authorities. As a consequence of this division of duties, public author-
ities have to carry out certain functions. Something that is politically decided is
meant to be implemented.

In political and legal science, when one speaks of implementation, one is referring
to the carrying out of public policy and law. Public policy mediated by law is a course
of action or inaction chosen by public authorities to address a problem. Public policy
can be expressed in the body of laws and in the regulations, decisions and actions of
government. Legislators pass laws that are then carried out by public servants work-
ing in bureaucratic organisations. This process consists of rule-making, rule-admin-
istration and rule-adjudication. The factors that impact implementation include the
legislative intent, the administrative capacity of the implementing bureaucracy, in-
terest group activity and opposition, and governmental or executive support. When
we speak of the law in terms of administrative law, something is expected to be car-
ried out. The outcome is expected to be a practical result. The activities required for
putting a political decision into practice are termed the implementation of the law.
With regard to administrative law, it is vital to stress that law in itself is nothing. It
is, however, the first step in a chain that manifests itself in the decisions and activities
of subordinate public authorities.

The aim of this chapter is to put law in context, in order to better understand im-
plementation. My ambition is to create a kind of mindmap for issues dealing with
implementation. I will try to set up a general framework for implementation, as a
background for understanding the implementation of law in China. This will be
done by identifying the three dimensions of implementation, i.e., a vertical, a hori-
zontal and a temporal dimension that will be dealt with below.

In an era characterized by globalisation, the highest level is international law, for
instance the text of a convention; the legal design of which automatically becomes
the starting point for the process. It is also the determinant for that which follows at
the other levels of the implementation chain. The core issue is how to secure the ex-
pected legal results when the convention is being transformed into the legal and so-
cial cultures of different countries. In China, the effects of globalized regulatory
norms are confronted by powerful forces of Chinese local culture (Potter 2004:475).
The next level, the national or state level, is where legislation is formed. This means
that the convention must gain support from the national legal machinery. Since legal
cultures are not the same all over the world, problems of integrating the convention
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into the national legal system must be expected (cf Potter 2003). The third step of
implementation in a vertical perspective covers the period before the convention
reaches society and the population to be affected by it. This is the non-formal, sub-
state world of norms. Legislation never occurs in a social vacuum. On the contrary,
there are and always will be existing norms operating already in society, which legal
norms have to compete with or complement in one way or another. Lubman and
Peerenboom both remind us in a Chinese perspective of the relationships between
law and underlying social norms and practices (Lubman 1999, Peerenboom 2002).
Since legal regulations are aimed at influencing individuals and society in certain
ways, the relation between norms and legal rules in society becomes the final key is-
sue in understanding the destiny of a ratified convention or a law.

The last or the lowest level brings us to the horizontal dimension. It is a common
misunderstanding that law can be treated as one uniform entity. However, society is
divided into different sectors that follow their own kind of logic and rationality.
Therefore, the horizontal dimension of implementation is related to the understand-
ing that the legal system consists of different types of law. These types represent to-
tally different legal cultures, due to the functions they fulfil. Law occurs in different
contexts and plays different roles, which in turn affects the problem of implementa-
tion. One can speak of distinct legal cultures in relation to separate branches of the
legal system, such as the law regulating the civil society, the market, the political/ ad-
ministrative system and the so-called society of mixed economy'. Therefore, T will
explain and treat them separately later on.

Since the aim of this chapter is to spread light on the problem of implementation
of law in China, we will now turn our attention to society. Law and the implemen-
tation of the law are highly dependent on the societal context with which the law is
operating. Hence, some kind of understanding of how law differs in relation to so-
ciety in terms of societal development stages is necessary. The synchronous perspec-
tive, from both a vertical and a horizontal point of view, has to be complemented
with a diacronic analysis of how law and society develop over time. This is especially
important in relation to the study of the implementation of law in China. Both treat-
ing the law as one entity and regarding China as one uniform society are equally im-
possible tasks. Implementation is affected by numerous factors, dependent upon the
context to which one is referring, e.g. where in China implementation is to take place
and at what stage of development the area and/or region of China finds itself.

The process-- from politics to law and the implementation of law-- is complex. How-
ever, from a legal positivistic point of view, this process is often not considered to be
particularly complicated. In line with this point of view, new laws are made by Par-
liament in accordance with existing laws. Politically agreed-upon goals are trans-
formed into a legal norm. Legal norms are supposed to be applied in a legal systemic
context with no political or other non-legal influences. This process, however, be-
comes theoretically more complicated, when viewed from a legal realist perspective.
In so doing, we find that a legal norm gets its content first when applied in an indi-

1 The concept of mixed economy covers a socio-economic system where the market economy is com-
plemented by interventions from the state. This is the typical trait of the Welfare state.
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vidual case. Taking this one step further, we find it necessary to reformulate the proc-
ess in a question, i.e., how does the law work as a political tool in a societal context?
As the aim of this article is to present a theoretical framework by which to understand
empirical studies on the process of lawmaking and implementation of law and public
policy, it is appropriate to remind the reader of Jan Michael Otto’s remarks: “discuss-
ing implementation of the law requires that we consider law-in-action rather than
law-in-books” (Otto 2002:23). On this point, I am in agreement with Otto, who
further argues that “[we] are not using the term implementation here in the sense of
making lower executive regulations. ..Studying implementation of the law forces us
to cross the bridge from the conventional study of law to the study of socio-legal re-
ality”. In his chapter within this volume on enforcement of Intellectual Property (IP)
protection, Jianfu Chen underlines the same point by emphasizing that translation
of rights in law into rights in reality requires much more than the improvement of
law in books.

The vertical dimension of implementation

Ideally, the legal text of a Convention will be translated properly into the legal regu-
lation at the national level and these rules will influence behaviour in society accord-
ing to the content of the Convention. This last step is dependent on the relation be-
tween norms and rules in the regulated area®. Basically, it is understood that prob-
lems of distortion occur at each level, due to the different forms of intervening factors
that occur at separate levels. In order to understand transitions between level, we will
look a little closer at the three steps of implementation, by exploring an overview of
the possible distortions that can occur, using the figure below:

Supra state level Convention A A A

State level Law

Sub-state level Norms C

Societal level Individuals \
v v v v «
A B A C A D

Figure 1

2 See Hydén (2006) for a more comprehensive study of this topic.
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Let us assume that the A in the figure above represents a certain provision with a spe-
cific content that is expected to be transformed into domestic law, which will, then,
harmonize with existing norms in society in order to be finally implemented in the
society in question. The first possible distortion that can occur can be seen in the re-
lation between the Convention itself and domestic law. It is feasible that content A
may be either misunderstood or implemented in terms of something else, as, for in-
stance, illustrated by B in the figure above. In this case, the end result of the imple-
mentation process can be expected to be B, rather than A. The second problem of
implementation has to do with the relation between the law and norms in society.
The legal design of the law must meet the requirements of necessary measurements
in order to influence the norms in society in accordance with the content of the Con-
vention. Content A in law thereby risks being converted into the norm, as illustrated
by C in the figure above. The final and third step of the implementation chain is re-
lated to the norms, per se, in society. Existing norms function as a filter for legal rules,
which, otherwise, might make them differ from their stated content. Thus, the spe-
cific content of the Convention, A in the figure, may normatively become D in prac-
tice. I will continue by commenting on these potential distortions.

In public international law there are two strategies used for implementing an in-
ternational Convention into domestic law. Where countries follow the so-called
monistic tradition, public international law is regarded as part of the national legal
system. When a country like China ratifies an international Convention, the conven-
tion automatically becomes valid as domestic law. China has signed the United Na-
tions International Covenant on Civil and Political Rights already 1998, but so far
not ratified the Covenant with or without limiting reservations or declarations. It is
therefore not yet valid in China, which otherwise would have had an impact on the
Chinese criminal justice system (Cohen 2007). On the other hand, when countries
follow a dualistic legal tradition, a ratified Convention becomes binding only for the
State Party but does not become part of the domestic legal system. Sweden belongs
to this type of legal tradition. This means that in order to create binding legislation,
the Convention has to be transferred into domestic law.

A weak point in international law is the lack of sanctions and enforcement mech-
anisms. Since legal regulation is geared to influencing behaviour, it is necessary to
take legal design into account. How is the law set up in order to have maximum ef-
fect? The wording of any law has no impact as such, unless it is backed up by sanc-
tions or if it already corresponds to existing norms in society. In respect to the latter,
it cannot be said that it is the law that sways behaviour, as social norms constitute the
primary source of influence on human behaviour in society. Mostly, law is simply
the codification of existing norms. The question arises, then, as to why the law is at
all enacted. The answer is that the function of law is to stabilize and safeguard the
norm by relating it to a system of enforcement in order to cope with those who do
not freely comply with the norm/legal rule. By upgrading a norm and adopting it as
a part of a (legal) system, the argumentative power of the norm also is strengthened.

The way the law is meant to have an impact on people’s behaviour is an important
aspect that should not be overlooked. It is only in the case of the incorporation of



the Convention that a lack of sanctions will occur. However, if the Convention is
first transformed into domestic law, the existing or new legislation could be backed
up by sanctions and a system of enforcement. This brings us to the role of law mak-
ing. The design of the legislation and the legislative process is crucial for understand-
ing the implementation process. The way this works varies in different parts of the
world, depending on legal and political culture. Chen and Cai point out that the in-
volvement of the Chinese legislatures in the implementation of law is unprecedented
in the West (Chen 2002, Cai 1999). This is something which clearly is shown in the
case study of implementation of cultural heritage protection by Marina Svensson,
both in the supervision work as well as through motions raised by delegates and ac-
tive publicity work. Chen, Li and Otto have also pointed out the importance of stud-
ying the law-making process for understanding both the law itself and problems of
implementation (Chen, Li and Otto, 2002). Sometimes problems of enforceability
are built into the law, for example by making the law too sweeping and soft and
thereby dependent upon decisions at lower implementation levels. Compare the
contribution of Jianfu Chen in his chapter on implementation of IP protection law
at local levels in China®. If this is combined with a decentralization of decision-mak-
ing power, a gap between political policy on a central level, on one hand, and the
reality of implementation on the local level can arise. Almén in his chapter deals with
the way China’s legislatures, i.e. the People’s congresses at different levels, from na-
tional to township level, can influence the implementation of laws. According to
Almén, this can be channelled in mainly three different forms, based on the source
of influence. First, citizens can forward problems by contacting their People’s deputy
or they can contact the People’s Congress Standing Committé (PCSC) directly, us-
ing the letters and visit system. The problem at stake is then usually forwarded to the
relevant department. The second source of influence is that of the active engagement
of the People’s deputies. As seen in Alméns contribution to this volume, they can
push local interests as a form of interest articulation. The People’s deputy has even
the authority to personally make inspections to acquire information. The third form
of influence is through the many SC supervision activities of the People’s Congress,
which exercises supervision from above. By the use of appraisals and law implemen-
tation inspections, the SCs of the People’s Congress can increase pressure on execu-
tive agencies to implement, for instance, environmental protection laws or other
laws.

The content of law may be detrimental for its implementation. A general under-
standing is that the more detailed laws are, the less discretion local bureaucrats use in
their implementation (Korn 1995). However, as van Rooij shows in this volume, lo-
cal interests might be so strong that even a strict and specific law, like the new envi-
ronmental protection laws in China, will not work because they were too strict, con-
trasting too strongly with local interest to be enforced (van Rooij 2006:87-88). An-
other aspect that has to be considered in relation to the implementation of law is, for
instance, if the regulation deals with interpersonal relationships or if it has the ambi-

3 See also Winn and Yuping (2007)



tion of affecting physical or other conditions in society. When we speak of imple-
mentation, we do so in relation to regulations which are asking for specific actions
by the State in order to create the enabling conditions that the legislation requires.
The relevance of this becomes still more important when we look at the relation-
ship between norms and society, that is, the last step in the implementation chain.
The norms of a country function as a mirror, when viewed from the perspective of
an international Convention. If one does not recognize oneself in the mirror, it is due
to the fact that the norms of the society in question do not reflect the normative con-
tent of the international convention or, to put it the other way around, the Conven-
tion does not correspond to the norms of that society. In either case, the problem of
implementation is to understand how norms are constituted and how they can be

changed.

The Role of Norms in Society

I will now deepen my reasoning concerning the role of norms in the implementation
process. As a starting point, we can say that a law cannot be expected to have any
sustainable effect, if it does not correspond to the norms already existing in a society.
The reason for this is very simple: law comes from above, while norms grow from
below.

What is a norm? A simple definition of a norm, which is sufficient for the purpose
of this text, is that it guides human actions or behaviour. The norm concept, how-
ever, consists of three dimensions or three sets of factors. In the first place, norms are
an expression of a will. Someone wants to do something and, thus, could be seen in
this situation to be following a norm expressing this will. Will is the first basic com-
ponent, or dimension, of a norm.

It is not, however, enough that a person wants to do something. He or she has also
to have the knowledge and competence to carry out what he or she purposes. Knowl-
edge, together with cognition, are, therefore, the second dimension of the norm-con-
cept. The way one understands and comprehends the context of a situation is, thus,
determinant in terms of the way in which one acts and the normative standpoint that
one consequently takes up. Differences in opinions, even within legal decision-mak-
ing, emanate more often from the question of how the situation, a person, or what-
ever, has been understood in cognitive terms, than from the judgments made based
on pure value standpoints.

The third dimension of a norm is related to the system-conditions characterizing
the context of the society in which the action and, consequently, the norm occur. It
is not enough that an individual wants to do something and that she/he has cogni-
tively adequate knowledge on how to go about it. Rather one has also to have actual
possibilities to undertake what one wants to do, in order for a norm to develop.
While the first two dimensions are related to subjective factors among actors, this
last, the third set of factors, is related to objective factors, i.e., they are not at the ac-
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tors’ disposal. Hence, the following graph, which elucidates the dimensions of the
norm-concept:

S
%
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L)

System conditions
Hydén-Wickenberg

Figure 2

I will now apply the basic reasoning behind this graph to the implementation proc-
esses. However, in order to exemplify the kind of considerations which have to be
taken into account, I will have to present it in general terms. Starting with the will-
component, I will show how this norm-model can be used to understand and explain
the particular normative circumstances under which legal rules operate.

The first question will be if we can presuppose that a country which has ratified a
convention or enacted a law also agrees with the will-component of that specific law.
In other words, can we, as a starting point for this analysis, assume that the State Par-
ty has the will to really implement the Convention and the law? Of course, this is not
necessarily an either/or question, for, a State Party might agree with some parts of
the Convention, while disagreeing with others, without having made any reserva-
tions when possible. However, we have reason to believe that some State Parties have
ratified Human Rights conventions, such as the CRC, just to show “a human face”
without any intentions of paying any real attention to the plight of children (Olsson
2003). In his chapter Jianfu Chen mentions the lack of political will from the Chi-
nese governments at all levels as one major problem to overcome in relation to the
implementation of IP protection laws in China. The will-component is related to the
political system, therefore, laws are often subject to compromise. It is feasible that a
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law may lack complete support. There may be many political reasons for making a
law, such as to pacify one’s opposition or to show awareness in relation to a specific
question, which do not necessarily entail commitment to implementation of the law.
Aubert, Eckhoff and Sveri showed in a classical study of the controversy in relation
to the Norwegian Housemaid Law how a political compromise was set up by giving
the law a lot of nice wording without adding necessary enforcement tools (Aubert,
Eckhof, Sveri 1952). Randall Peerenboom mentions as an example that “[sJome-
times laws are passed for domestic political reasons, such as when the government
rushes out with a law after a major catastrophe”. Peerenboom adds: “In the haste to
do something, the government may pass laws that miss the target”. In relation to this
phenomenon Benjamin van Rooij has used the expression “law of event” pointing
out that law many times comes into being after something more or less dramatic has
happened in society (van Rooij 2006). See as an example of this, Johan Lagerkvist’s
chapter in this volume, commented upon below.

Typically the development of a law starts with some few requirements and then
gradually expands by amendments or the issuance of a new piece of legislation, some-
times as an outcome of international conventions. This has, for example, been shown
by Marina Svensson in her study of the Cultural Relics Law. This law was introduced
1982 and amended in 2002, when the number of articles was increased from 30 to
82. An increase in the number of articles in this way does not per se imply that the
implementation of the new law would be easier, but some of the new articles are
more concrete and backed up with sanctions.

It is, however, not only the political system that may constitute an obstacle as far
as the implementation of a law is concerned. So too, public officials, whose support
is important. This can be a problem for different reasons. As shown by Hatla Thelle
in her investigation of the legal aid system in China, the whole system rests on the
assumption of the willingness and capability of one professional group — the lawyers
— to work for free. As a consequence, the outcome of the law is poor result in terms
of implementation, with the quality of legal aid lawyers tending to be low.

Often resistance comes from the surrounding environment in which the law is to
be implemented. The normative context in which the law is to be implemented can
also enable the legal norm to come into being. A legal norm is merely a social norm
or other norm adopted to the legal system and thereby stabilized and formalized. Law
is therefore many times introduced when certain norms in society are weakened for
one reason or another. Through its coupling to a legal machinery of enforcement,
the legal norm can be safeguarded in another way than when it belongs to a self-reg-
ulated area. But implementation and enforcement has its own price in terms of eco-
nomic incitements (carrot), enforcement agencies (carrying the stick) or public au-
thorities (preaching a sermon). In this perspective, a legal norm can be said to be only
as strong as the underlying norm or norms already operating in society.

The struggle a legal norm has to go through when implemented is illustrated in
the study by Johan Lagerkvist in his chapter on the regulation of internet cafés. As
Lagerkvist points out, the regulation of Chinese cyberspace today, such as online
news sites, bulletin Board systems (BBS), and blogs, has its forerunner in the regula-
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tion of the physical meeting places called Internet Cafés, or wangba, in Chinese.
These Internet access points became popular in the late 1990s. The Internet cafés
were required to have a business license, but, due to the slowness of the public au-
thority in charge, the existence of illegal internet cafés mushroomed. In 1998 the first
rule targeting the Internet Café industry was issued. The second important measure
that focussed on the Internet cafés was promulgated in 2001. After the Internet café
fire in Beijing 2002, which attracted much attention, a third regulation was intro-
duced. This was absolutely crucial for the regulation of the whole net café¢ industry
in China. Article 23 of that law entails a lot of requirements as regards the detailed
registration, monitoring and accounting for of patrons’ surfing habits. It is not diffi-
cult to understand that this, referred to Lagerkvist as “the party-state norm”, would
encounter problems, when it comes to implementation. In addition to the owners
and users of the Internet cafés, the voices of liberal academics and lawmakers, who
represented youth, formed what can be called a subaltern norm to the law. But, the
implementation proved to be fairly easy, since one strong driving force for harsher
regulation came from the parents of children spending much time in the net cafés.
This parental norm backed up the legal regulation and made it more legitimate in
society and thereby easier to implement. Against the norms of the party-state and the
parental norm, the subaltern norm was not strong enough to dominate the norma-
tive scene, as argued by Lagerkvist in the concluding remarks of his chapter.

The knowledge aspect of the norm is something which mainly relates to profes-
sional knowledge. In order to implement a certain kind of legislation, professional
knowledge within the field is necessary. Regulation of the health sector requires med-
ical knowledge, while pedagogic skills are crucial within the education system and
civil engineers’ skills are necessary for the planning and housing sector. In this vol-
ume the contribution of Marina Svensson with regard to the implementation of the
Cultural Relics Law illustrates this point. In order to safeguard cultural heritages, the
implementation agency has to have knowledge within the field. It is not only a ques-
tion of skill. Norms are formed also by cognitive aspects. The attitude or world-view
among those public servants and public authorities in charge of a certain task is fun-
damental for the understanding of the implementation of that specific law, some-
thing which is shown in the way cultural heritage sometimes is treated in practice,
according to Marina Svensson’s study.

Turning finally to the possibilities of normative changes in relation to the third
dimension of norms, system conditions are the most important intervening factors
of all, in relation to norm-formation and the implementation of law, especially given
the fact that political and economic factors and also social structures could become
obstacles or possibilities in the implementation process. Among these both the eco-
nomic system and political ideologies can be mentioned as predominating system
conditions. Matthias Burell’s study of the financing of the housing system in China
is clearly an example of the influence of structural factors within the economic system
in the implementation of the law. Oscar Almén shows the important influence of the
political system on implementation processes in general and in relation to environ-
mental legislation in particular. The same goes for the contribution of Benjamin van
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Rooij in his study of the implementation of the environmental protection law in
Kunming.

Implementation of law in a horizontal perspective

The horizontal perspective is about understanding the legal system as consisting of
different parts. Law is related to different sectors of society and it upholds certain
functions depending on what role the law plays. One can point out at least four dif-
ferent sectors of society that affect law and give it its special character. These are the
civil society, the market, the political/administrative system and the so-called mixed
economy or the welfare state.

The regulation of the civil society

The regulation of civil society has to do with identity and citizenship. Here we have
rules about immigration, rights of asylum, birth registration, national registration,
but also fundamental rules about what is acceptable and what is not acceptable in so-
ciety. In other words, the regulation of civil society has to do with the question of
who belongs to society, complemented by criminal law stipulating what not to do in
order to belong to the society. We have also family law and inheritance law as well
as rules about legal competence for individuals and organizations. Who is regarded
as a competent legal subject in order to conclude contract, represent an organization,
etc? Within these regulations on personal matters, we also find rules on the relation
between the spouses in marriage and between parents and their children.

The relevant question in relation to the problem of the implementation of law in
this situation is the following: What does the regulation look like? The main problem
in these cases is not if law is implemented or not, but what the law says about the
distribution of personal power in society and if the law is followed or not.

The market regulation

In relation to the market, the law provides instruments for the coordination of busi-
ness transactions. Peerenboom’s conclusion about the potential for the emergence of
the rule of law in China draw on his assessment of the interplay between law and eco-
nomic development (Peerenboom 2002. Cf Potter 2004:467). In general the law
provides the framework for the rules of the game. Regulation provides possibilities
for action without imposing a certain behaviour. But if someone chooses to act on
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the market, the law prescribes how one is to behave. You are not allowed to go out-
side the limits of the law. If someone does, he will be punished; the rules have the
character of prohibition rules. Should someone ---by going outside the accepted lim-
its and by not following the rules of the game--- inflict damage upon another person,
a sanction in terms of tort can be raised in order to restore the situation as it was prior
to the event.

Among the basic rules of the game in the market economy, we find rules about
property and about contract. These two basic instruments, complemented by eco-
nomical security rights, form the basis for a market economy to operate (Renner
1976). The invisible hand of the market requires the long arm of the law. A pre-con-
dition for market economy is the rules of the game. Another aspect of the role of law
in these situations is the standardisation of business organizations. Contract as a legal
instrument can be used in order to set up complex organizations. The concept of ju-
ridical person, invented in Germany during the 19 century, plays an important role
in the possible regulation of the large scale industrial society geared towards mass-
production. To stabilise transactions and minimize transaction costs, the legal system
has stipulated certain organizational patterns to represent some authorized forms of
organizations. A limited liability company follows certain rules and regulations,
when it comes to the right to represent the company in a competent way, how divi-
dends should be distributed among the shareholders, how administration of the
company should be organized, etc.

Contract is a very flexible legal instrument, which can be used for different pur-
poses and across national borders. In the global economy, contract is the most suit-
able means for the regulation of transactions between companies from different parts
of the world. In this context it is the lawyers, representing large scale law firms or so-
called in house lawyers within TNCs, who articulate the international law emerging
from practice. Courts and legislation become subordinated, compared to private law-
yers and contract as regulators (Dezalay 2002). Thus, contract is a legal instrument
whereby private parties, physical and legal persons, can make up their own rules, reg-
ulating their dealings, and get these rules sanctioned as being on equal footing with
law. See the following figure:
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The key question in relation to the regulation of the (market)economy is not about
implementation, but rather if the regulation is used, i.e. if it is adequate for the pur-
pose it is introduced (Macauley 1963).

The political/administrative regulation

When it comes to the political/administrative system, law plays another role. Here
law and politics are brought together. The law constitutes the political system via the
constitution, while at the same time the political system passes and promulgates the
law. In that sense there is a dualistic relation between politics and law (Eckhoff-Sun-
dby, 1991: 227). In order to be able to separate law from politics, the legal system
must have some degree of independence. When law is created in the political process,
it must be possible to distinguish from politics. The legal system, therefore, has its
own institutions, courts and public authorities, surrounded by public servants, attor-
neys, the police force, prosecutors, etc. One of the most important functions of law
in this perspective is to set up rules for the division of power in society, between po-
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litical decision-making, executive and judicial functions. Here I want to refer to Jian-
fu Chen’s contribution in this volume where he touches upon the separation of pow-
ers in China. According to Chen, separation of powers is not a practical reality in
China. However, as Chen also points out, from time to time demands for independ-
ence or non-interference are made by various authorities in the process of law-mak-
ing or implementation of law. The autonomy of law and the independence of the
court system are important indicators of a vital legal system, which also is stressed by
Jonas Grimheden in his contribution to this volume. During the Maoist period, law
was an administrative tool, consigned largely to the state’s exercise of political power
and political authority (Potter 2004:480). Even if much has happened in the post-
Mao period, law and politics are often blurred, as shown by Oscar Almén’s analysis
of the People’s Congresses’ involvement in law-implementation in the PRC, present-
ed in the volume. Autonomy of the People’s Congress and in particular the PCSC is
weak in relation to the Communist Party. In effect the PCSC often becomes the ex-
ecutive arm of the Party Committee. Alford and Liebman also refer to the lack of ju-
dicial independence as one explanation for the lack of subnational compliance with
national laws (Alford and Liebman 2001:748). They also place blame in part on the
NPC’s “attenuated public mandate” caused by the fact that NPC delegates “are not
elected by the public” (Alford and Liebman (2001: 741).

The Chinese political and legal system is hugely complex, given its size as well as
the specific problems inherent in a one-party state. As Jonas Grimheden points out
in his study of judicial implementation in China, the plurality of actors and the mul-
ti-layered hierarchical system of courts and corresponding institutions at each level
in China makes the coordination and implementation process a highly difficult task.
According to Grimheden, China has a long way to go before it will have what can be
called an independent judiciary system. Within a market economy, law plays the role
of providing the rules of the game. In such a situation the independence of the court
system is vital, in order to create credibility for the economic system. In a further
transition of the Chinese economic system into a market economy, a growing inde-
pendence of the courts, therefore, is likely to occur. Jianfu Chen mentions the need
for stronger IP protection, which will force Chinese firms to undertake their own re-
search and development and hence foster China’s own technological innovation as
one possible, positive cycle based on self-interest.

Access to justice is a related problem. It places requirements on the courts, but also
on the regulation of legal aid. If poor people are to have a chance to use the legal sys-
tem in order to make their voices heard, they must be helped economically in order
to cover court costs (Liebman 1999). In China basic legal services are provided via
an administrative regulation to poor people, i.e. people without sufficient economic
means and to members of the so-called vulnerable groups in society, such as the eld-
erly, minors, women and people with disabilities. Hatla Thelle concludes in her con-
tribution to this volume that the problems of implementation reveal lack of commit-
ment on the part of key actors and lack of sanctions as important elements, compli-
cating the process of realizing the goal expressed in the legislation. This is something
which also affects the independence of the courts and, thereby, the credibility of the
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market economic system. Hatla Thelle points out a lot of steps that need to be taken
in order to improve the situation.

Besides the constitutive function of the political system, law plays an important
role by formalising and communicating the tasks the political system has decided
should be executed by the administrative system. In the Western model law conveys
political messages to the bureaucratic agencies, whose task it is to administer the pol-
itics. Through the law the Parliament gives directives to the Government and further
along to the Public authorities which are supposed to execute the politics decided up-
on. In many cases the Parliament delegates to the government the exercise of political
power and its executing functions. Then the government issues ordinances, which
complement the law decided upon by the Parliament. Even central public authorities
might be given competence to issue regulations, which concretise the law. In these
situations law has another character than in the earlier mentioned areas of society,
the civil society and the market economy. There is a huge difference between the two
systems; in the Western model, law becomes the watershed between law and politics.
When politics in the Western model has been translated into legal matters via law
and other legal sources, the politicians have to hand over the handling of the prob-
lems to public authorities, while in the case of China, politicians still have a say, as
shown, for example, by Oscar Almén in his study of the People’s Congresses’ involve-
ment.

The political system fulfils certain functions as a complement to the private sector.
These functions can be seen as complementary to the socio-cultural and the econom-
ical system which might not be generated by market forces or which for political rea-
sons are set up within the political/administrative system. It is partly a question of
rules for protection of the interests of individuals or the collective group. This part
of the law is called the general administrative law. The regulation is primarily proce-
dural in character, i.e. it is about handling cases. An important task for the state is to
provide infrastructure in different respects. The regulation of the specific public au-
thorities dealing with this belongs to the specific part of administrative law. We can
count up to four complexes of infrastructure, which facilitate production. Here you
will find the legal infrastructure, whereby the rules of the game of the economical and
social life are upheld in the last instance. Secondly, you find the physical infrastruc-
ture in the form of transport system, energy and water supply, sewage treatment
plant, etc. The role of law in these cases is to distribute tasks. The third complex of
rules consists of the social infrastructure, based on rules about care, health and public
medical service in combination with rules about protection of income. Finally, we
have the cultural infrastructure with the regulation of education on different levels,
protection of the cultural heritage and the like. Furthermore, the political/adminis-
trative system is involved in the regulation of the protection of outer security, the
military force, and inner security, the police force, all with their specific laws. In all
these areas law conveys the decisions from the political decision-makers to the exec-
utive bodies within the administration. Law lays down the guiding principles for the
administrative activities and sets up the fundamental organisational forms for the ad-
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ministrative bodies. However, the substantive decisions are taken by different pro-
fessions, depending on which area is to be regulated.

Legal rules within this societal sector have another character than that of the reg-
ulation of the civil society and the market. In administrative law, one does not expect
to find prohibition rules. Law defines the administrative agency. Each public author-
ity is set up by an instruction, which roughly tells which duties have been assigned
to that authority and how the internal organisation is structured. If a public authority
acts outside its area of competence, as defined in the instruction, the consequence
will be that the decision is invalid. This is a strong sanction. The decision taken by
the authority is regarded as non-existent.

Administrative rules and regulations have the character of a decree, rather than a
prohibition. However, since the administrative law tells the actors, the public au-
thorities, what to do in advance, it has to be general. Otherwise the rules would have
to resemble a recipe in a cook book and that would not be very suitable. Administra-
tive law is applied ex ante, in contrast to private and criminal law which are applied
ex post, i.e., after something has happened. Thus, administrative rules do not stipu-
late that “You shall”, but set up goals towards which public authority should strive.
Furthermore the law points out which means are allowed to be used for the actual
purpose, i.e., to achieve a specific end. The rules that belong to the political/admin-
istrative system can, therefore, be called means-end rules. The application of rules is
meant to be forward-looking and precede action. As a consequence, the application
of law cannot be said to be rule-oriented, but rather result-oriented. This is why the
concept of implementation fits especially well into this legal context. Law is about
carrying out certain tasks. These types of rules are, therefore, purpose-oriented and
not built as conditional clauses, as is the case within the classical legal tradition relat-
ed to private and criminal law. Instead of norm-rationality, administrative law is
built upon goal-rationality. Hence the implementation of administrative law is in the
hands of different professions within certain (expert)authorities. These might consti-
tute medical expertise, as in the system of health care and medical service, or civil en-
gineers, as regards road administration, etc. Only after appeal has been made to an
administrative court against a decision taken by a local authority, do legal consider-
ations come into play.

Matthias Burell’s study in this volume on Housing Provident Funds indicates that
China is in a stage of transition from a planned economy to a market-oriented sys-
tem. In the development during the 1980s and 1990s from public ownership under
a “socialist market economy” into a more decentralised housing system, the Housing
Provident Funds were set up as a first step towards a private-based financing system
of housing. On local levels the feasibility of rent increases and the subsidized sale of
public housing was tested, but only on a small scale and with marginal effects, ac-
cording to Burell. The first National Conference on Housing Reform was convened
in 1988, but a policy was not formulated for the entire country. Each locality was
entitled to develop its own housing reform plan, submitting it then to the State
Council for approval. The strategy seems to be one of trial and error and learning
processes, as often has been the case in the West in similar situations. As Burell points
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out, the State council has to await policy changes in other areas, such as the urban
wage structure, SOE reforms, the banking system, and the set-up of financial insti-
tutions for house construction and individual ownership. The introduction of the
Housing Provident Funds within the evolution of China’s housing policy also rep-
resents an indicator of a step away from a political/administrative kind of legislation
and implementation and towards an element of private regulation. In this sense the
regulation of the Housing Provident Funds points towards what in the section below
is called the law of the mixed economy.

The law of the mixed economy

The regulation of the so-called mixed economy is characterized by goal-conflicts. Or
to put it another way, one wants to have one’s cake and eat it, too. Randall Peeren-
boom talks in his contribution within this volume about “competing institutional
interests” that affect implementation of law. The mixed economy is also a mixture of
the private and public law. The background is related to collisions between the dif-
ferent action systems in society, the socio-cultural, the political/administrative sys-
tem, technical and economical systems, etc., which place incompatible claims on ac-
tors. An imperative from one system will be regarded as alien in relation to an imper-
ative from another system, both of which compete as regards influencing behaviour
in a specific situation. In these situations, what we can call an inter-system conflict
arises, i.e., a conflict between systems4. As a consequence, norm-conflicts arise. As
long as the different systems co-exist, with each of them determining actors’ behav-
iour, no problem will occur. The only thing we then can expect is intra-system con-
flicts, i.e., conflicts which can be handled within one and the same system.

Inter-system conflicts, however, will be severe, if they give rise to collisions between
systems that have such frequency and strength that they constitute threats on, or at
least interfere with, the reproduction of the systems. In these instances a call for po-
litical interventions occurs. Then the law becomes an attractive political instrument.
The law will relieve the pressure on the political system to solve the problem. It will
be the administrative system, which has to handle the case. In the Swedish system,
politicians are not even allowed to intervene in situations which are regulated by law,
according to the separation of power between politicians and public servants, stipu-
lated in the constitution. Thus, by referring to the constitution, politicians can claim
that they are prevented from dealing with political issues which are “taken care of”
in law.

Even if the law does not solve the true, underlying problem, the symbolic value of
law is used in order to stabilize society, when it is exposed to tensions. This kind of
rules can be called intervening rules (Hydén 2002). These are the distinguishing-

4 The distinction between inter- and intra-system conflict is made by the Norwegian peace research-

er, Johan Galtung, in Galtung (1970)
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mark of the Welfare state, related to the mixed economy. Intervening rules have both
private actors who belong to the civil society or the market, on the one side, and pub-
lic authorities, as legal addressees in one and the same piece of legislation, on the oth-
er side. Thus, intervening rules are both private and public at the same time. In these
cases law recognizes the principles of private production, while at the same time
putting restrictions and obligations on private actors, such as employment protec-
tion, consumer protection, protection of nature, requirements in relation to sustain-
able development, etc. It is up to public authorities to control these pieces of legisla-
tion. We cannot expect law to be followed spontaneously in these cases, since the law
has the character of what the American sociologist James Coleman called “dis-joint
norms” (Coleman 1990). This kind of legislation places responsibilities and restric-
tions on one group in society for the benefit of another group. It might be the em-
ployer, as in the case of employment protection, for the benefit of employees, or the
seller, as in the case of consumer protection, or the company, as in relation to envi-
ronmental protection.

This part of the legal system consists of what can be called intervening rules, since
they are an expression of intervention from the political system via law and the ad-
ministrative system in the social, economical and natural systems. The first interven-
ing rules introduced in the industrial part of the world had to do with labour protec-
tion in relation to the work environment. It happened in the late 19% century. The
background is the so-called labour issue in Europe at that time, how to deal with the
uprising labour class and their political claims. The threat from the new political
movement prompted Conservative and Liberal politicians alike to take this initiative
towards labour protection long before the labour movement had obtained political
force and power as a trade union or a political party (Hydén 1992). Gradually similar
regulations have emerged in the whole area of labour law, within the social sector,
consumer protection of different kinds, environmental issues, promotion of equality
between the sexes, to mention some of the most important examples of intervening
regulations. An inter-system conflict consists in these cases of the collision between
the claim for protection of the individual, derived from the social system, on the one
hand, and the demand for efficiency from the economic system, on the other hand,
as seen, for instance, within the labour and work environment area. It can also be a
conflict between different imperatives, stemming from the ecological system in terms
of environmental protection and the demand for rationality within the economic
system, or between the claim for good and appropriate products from consumers ver-
sus the economic interests of profit-making among producers and salesman. These
are all situations in industrialised societies, which have given rise to legitimacy dis-
turbances that have in turn prompted politicians to intervene, using law and public
administration.

The typical intervening rule — but not all — has the character of a considering or a
balancing rule, where the different interests at stake are mentioned and legitimised
without telling how the interests involved should be weighed or judged against each
other. The main focus of the intervening rules are instead a question of telling who
are authorised to form the decision — competence rules — and how — in procedural
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terms — the decision should be taken, what kind of arrangements should be made in
order to form as good basis for the decision as possible. Thus, a lack of material or
substantive rules related to this kind of regulation exist. The phenomenon has, when
it emerged, inspired legal theorists to label this kind of legislation as responsive law
(Nonet-Selsnick 1978) and reflexive law (T'eubner 1983 and 1987). Randall Peeren-
boom gives different examples of what corresponds to this in a Chinese context in
his chapter within this volume (p 16), i.e. citizen committees which supervise and
advise on government work, Expert Consultation System and the Government De-
cision-making Consultation Committee recently set up by the provincial govern-
ment in Shanxi. Peerenboom also mentions that Guangdong now holds a symposi-
um every two years where the heads of the top 50 enterprises in the world are invited
to advise the Governor on economic development in the province. In Hainan the
government has initiated a system of referral for considerations, like the system used
in Sweden, where outside legal counsel is consulted before the (intervening) rule is
sent to the Governor for signature. Even social organizations within the civil society
are exerting a greater influence on the policymaking and implementation process, ac-
cording to Peerenboom.

Intervening rules differ from the conditional type of precise rules that belong to
the regulation of the civil society and the market as well as from the means-end type
of regulation, dominating the administrative legal system mentioned above. Inter-
vening rules can be described in terms of relational programming (Willke 1999). The
main function of this kind of regulation is to bring a controversial political issue into
the political sphere and bring those with interests at stake together there and let them
solve the problem, without pointing out ready-made solutions in law in advance.
The design of a typical legal body, dealing with intervening rules, is, therefore, a
court or public authority, composed of parties representing involved interest under
the chairmanship of a judge. This is the case, for example, in the Labour court in
Sweden, the Market court, the National Board For Consumer Complaints, the En-
vironmental courts, as well as in many of the decision-making Boards within Central
public authorities.

Concurrently with the transition toward a market-oriented economy, we will like-
ly be seeing more and more of this kind of legislation in China. We have already seen
it in the field of environmental protection. Even in a small country like Sweden, we
might face problems implementing law, due to different interests on the national and
the local level. This problem is many times greater in a country as large and complex
as China. In politically sensitive areas like environmental protection, this is obvious,
according to the study by van Rooij on the implementation of the environmental
protection law. Another example which could be mentioned in this context is the
earlier mentioned study by Lagerkvist about the implementation of the legislation on
Internet cafés. Here the dependency of successful implementation on the normative
context, in which the law is expected to operate, clearly is shown. The regulation of
the Internet Cafés is also interesting in the sense that private actors are used for public
tasks, in this case to keep an eye on Internet users. It is not unusual that one can find
examples of self-control in relation to certain activities and areas, like the working
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environment where the companies have to take actions and account for them before
the relevant authorities. However, the use of private companies to control others is
extraordinary. The only similar example I am aware of is the regulation of serving
alcohol on the premises. Here the owner of the premises has to have a license to serve
alcohol and the duty to — at least — keep certain restrictions in time and amount al-
cohol, and, if the owner does not follow these regulations, which are set up locally,
he can be fined and lose his license.

The content of law in these cases is decided in the process of application and in
the actual use of law. The problem of implementation of law will, therefore, be an
empirical question, something which can be described but not evaluated in relation
to politically set-up values or goals in law. The ultimate purpose is to reach a com-
promise, built on a model of interest balancing. The rationality of the intervening
rules lies in the way it succeeds in solving problems, without creating disturbances in
the sector of society in which the problems exist. It is also in these terms implemen-
tation or lack thereof has to be judged or assessed (Eckhoff-Sundby 1991:108).

The Time Dimension of Implementation

We have in the previous section discussed implementation from the perspective of
different parts of the legal system in a synchronous perspective. In this section I will
present a diachronic picture of the problem of implementation. For this purpose I
have to put legal implementation in its societal context. In addition we need a theory
to tell us something about legal and societal development over time. Such theories
are developed within economic history (Schén 2000, Cameron 2003), within history
(the so-called Annelles school, see Iggers), within World system theory (Wallerstein
2004) and economy (Kondratieff 1926, Shuman, Rosenau 1972). Due to the scope
of this chapter, these theories will not be discussed here. However, their relevance for
the cyclical view of societal development with regard to implementation of law in
China will be commented upon below.

Societies can be said to develop over time as waves or S-curves. They follow the
cycle which any system follows. Society is born, it grows up, becomes mature and
after a time it dies and falls into a process of decay. One society emerges as a reaction
on the existing. This means that when a society has reached its peak, a new society is
already under way, as in the following figure:
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The figure shows the development in the industrialised western world that charac-
terizes Sweden, but also other European countries and USA, partly even Japan. The
figure shows the last three centuries. It is possible to follow the pattern historically.
These S-curves represent different phases within a larger civilisation, which covers
approximately 1000 year. After the Greek civilisation we had the Roman Empire,
which was replaced by the Religious period in Europe, before we entered the present
stage, the Market epoch (Ewerman 1996). Similar development curves can be and
have been set up for Chinese history (Ewerman 2003). Even these longer waves of
civilisations overlap in the way shown. According to this logic, in Sweden and the
industrialised Western world we find ourselves at present in a period just before tran-
sition from one civilisation, the Market epoch where the industrial society is the last
phase, into a new civilisation — the cyber epoch or whatever history will eventually
call it. It is only when we have lived through a societal curve that we clearly can see
what it was all about. Not long ago the present period was labelled the industrial so-
ciety, due to the fact the we focused for a long time on the differences between so-
cialism and capitalism. Today these two political and economical ways of organizing
society can be regarded as two branches on the same tree, the industrial society (Cas-
tells 1998). For the same reason it is likely that what we today mainly call the infor-



mation society will be called something else, when it has had its chance to develop
its own history.

We have no way of knowing what will constitute society in the future. We can,
however, use the cyclical model of understanding societal development and, thereby,
predict what form society may have in the future. Societal development shows one
common feature over time. Before explaining this, I will say something about the
driving forces behind development. In the Market epoch, technological change has
been the prime mover. However, not all technological innovation has an effect on a
societal level, rather a kind of core technology is necessary, like the steam engine in
the beginning of the 18" century. It was used in order to develop new engines, which
in turn could lay the foundation for further technological development, etc. The
same goes for the computer. It represents a core technological change. After the in-
vention of the transistor in 1948 in Bell’s laboratories in the U.S.A., the foundation
was laid for the development of the micro chip and the computer. With the devel-
opment of the personal computer, another step was taken, which furthermore was
advanced by the construction of the Internet. We are still waiting for the establish-
ment of the necessary infrastructure and the integration of multi-media solutions. A
significant factor in relation to a core technology is also that it is potent enough to
stimulate the fantasy and imagination of people, so their application of new technol-
ogy promotes the development of new modes of fulfilling old human needs.

With reference to the common features of societal development, a certain succes-
sion can be observed. The societal curve goes through four phases or rather there are
different parts of society, which dominate during certain periods of societal develop-
ment. The first phase is technique, which relates to what was said about core tech-
nology initiating a new societal curve. Each of the phases is about 60 year, give or
take 10 years. The second phase is a question of social changes. Society has to adjust
to the potential of the new technique, so to say. During the growth of the Industrial
society in Europe in the 19 century, a tremendous shift in social life took place.
Something similar is going on in many parts of China today. People moved from the
countryside into the urban areas in order to get work within growing industries. In
Sweden, as well as in other parts of Europe, the rate of the population working in the
agricultural sector decreased gradually from about 75 % of the working population
down to 2-3 % in a short period of time. The mechanisation of work together with
the use of fertilizers and pesticides made it possible to increase productivity with less
people working in the sector. This is the same kind of jobless growth we face today,
when industrial work is scaled down. In the shift from industrial society to the infor-
mation society, we can already notice a decrease in employment in the industrial sec-
tor from around 55 % down to around 20 % of the working population. This is ex-
pected to continue and to end up with the number of people employed in industries
landing a bit below 10 % in the coming years. This is a general phenomenon in Swe-
den today as well as in many other countries in the West, which is also apparent in
big cities in China, such as Shanghai and Beijing.

After a new technique has been developed and the societal adjustments have taken
place, it is time for the economic boom. This period is characterized by a linear eco-

168



nomic growth. The new technology makes it possible to produce goods and services
in a much more effective manner. When economic growth has accumulated enough
of societal surplus value, a need for a distribution system arises. In this situation the
political system begins to dominate the scene. Firstly, in order to spread the econom-
ic wealth among the population, the welfare state will become the natural result.
There is economic pressure for this to occur, which is related to the need to stimulate
the demand for mass-consumption, in order to uphold the mass-production upon
which the large scale industrial society is built. In order to facilitate this economic
development, the political system takes on the burden of providing different kinds
of infrastructure. This gives rise to the boom of political/administrative regulation of
the means-end character mentioned above’. At any rate, the welfare state emerges as
a natural consequence of societal development reaching its peak. After the peak,
when the S-curve turns downward, the role of the political system becomes more of
crisis management. In the legal dimension, this corresponds to the introduction of
intervening rules, which I described in the previous section. It is during the 1970s
and onwards that the intervening rules to a great extent emerged. Since a character-
istic feature of this kind of legislation is the need for control by certain public author-
ities set up for the purpose, not the least of which are different forms of Ombuds-
men, there is a limit for the growth of intervening rules related to public costs. When
this became apparent, a quest for self-regulation occurred in late 1980s and onwards.
Different actors dominate and act as initiators during these societal phases. A so-
cietal shift is never planned or decided upon by any conscious actor or group in so-
ciety. It is a question of spontaneous inventions by inventors and artists. There are
many who try but few who succeed. This is what characterizes the technological
phase, mentioned above. The next step of social development is when the inventions
are to be distributed and adopted in society. Then the innovators and entrepreneurs
come into play. They are very seldom identical with the inventors and artists, as dif-
ferent skills are required. In the third phase of economical development, administra-
tors enter the scene. Their role is to reproduce and carry on the new way of goods
production and services and turn it into large scale application. Mass-production fol-
lowed by mass-consumption is the aim. This prepares the scene for another category,
namely the profiteer, who is a dominating actor, who uses the accumulated societal
surplus value for different purposes. When the S-curve has started to turn downward,
still another category makes its appearance. This category can be termed the grabber
mentality. It is to be found in different sectors of society. Some uses legal, others il-
legal means. It might manifest itself by going to nightclubs at the expense its mem-
bers, as is the case of trade union bosses. It might grant itself enormous amounts of
money as redundancy payment, profitable pensions, bonus systems, etc., as is the
case of business leaders. As a consequence, ordinary people do whatever they can to
gain as much as possible. Sickness benefits become in Sweden more or less a means
of supplementing one’s income for those without a job. Payment in relation to pa-
rental leave serves in many cases as extra income, when people are working at the

5 CfDowdle 2006, Chapter 13 where he elaborates on different regulatory models of constitutional
accountability.



same time. There has been a tremendous change of mentality among ordinary people
in Sweden during the last 10-15 years, expressed as dishonesty. The grabber attitude
is spread throughout the entire population. This attitude in Sweden has led to a legal
proposal about introducing a new crime to punish social benefit fraud.

An indicator of the grabber attitude is the growing tendencies of corruption in
Sweden and in the rest of the Western world®. In December 2005 an international
UN-convention on Corruption came into force. So far (June 2007) 140 State parties
have signed and 93 State parties have ratified the convention. If China should follow
the same pattern, corruption ought to be located or at least more frequent in those
parts of China that have gone through the industrialisation process, such as the coast-
al provinces in the South of China, Hong Kong and the biggest industrial and service
centres and cities in inland areas, like Beijing, Shanghai, Tianjin, Chongging and
Guangzhou. Flora Sapio has in her chapter about anti-corruption law presented a
case study of implementation of this law in Beijing. She has shown that the number
of corruption cases in the post-industrial, service sector of the industry, such as for-
eign trade, telecommunications, the high tech sector, real estate and advertising,
from 1992 and onwards testifies to a sudden spread of corruption. The service sector
in Beijing accelerated further, something which consistently led to a higher degree of
prosecution reflecting more closely, according to Sapio, the structure of opportuni-
ties but also a changing — robber — mentality. In China, anticorruption campaigns
are in essence attempts to promote bureaucratic reform by disciplining and subordi-
nating individual norms of officials to organizational norms of institutions. This has
not have any real impact on the problem (Potter 2004:474).

Corruption in China seems to follow the same pattern as has been observed in the
developed economies of the Western, industrial world. The diversity of China’s pro-
vincial economic structures and imbalances in local economic development have re-
sulted in regional patterns of corruption. If we look at economically strong provinc-
es, like Zhejiang, Fujian, Jiangsu and Guangdong, in addition to cities like Beijing
and Shanghai, a higher degree of corruption is evident. As a rule, one can say that the
more developed, i.e. more post-industrialised, an area is, the more evidence of grab-
ber mentality exists, measured in terms of corruption, according to Flora Sapio in her
chapter within this volume. Corruption has reached what she calls a mature stage,
which means, for example, that the exchange between payment and service need not
be immediate. The methods of corruption have also become so sophisticated that the
money/power exchange does not need to take place anymore. Illicit funds are dis-
guised in a variety of ways and in increased number. The amounts of money involved
is skyrocketing. The aims of corruption are also diversified’.

6 Christer van der Kwast, chief procecutor, the Unit against corruption at the National Prosecutor-
general’s office. According to van der Kwast only 25 % of all reports to the prosecutors go to the
court, Dagens industri, 2003-05-14.

7  These trends seem to be fully consistent with some predictions of the functionalist theories of cor-
ruption, predicting a sharp rise in corruption in developing countries undergoing a transition. Cf

Huntington 1968 and Nye Joseph 1967. See also Tanzi, Vito and Hamid, Davoodi, 1997.

170



The same development along the presented S-curve above can be displayed for a
lot of other variables. One can, for instance, trace developments in moral and ethical
issues following a certain pattern. A new societal S-curve starts with a paragon of vir-
tue, since there are no answers as to what is right and what is wrong at the beginning,
when new social relations are established. It continues with ethics geared towards ac-
tions. What actions as such can be regarded as good and what are bad? After that eth-
ics built on assessments of consequences tend to emerge and finally acts according to
rules become the ethical ideal, rule-ethics.

These factors influence also the legal development trends. The development of
law “follows” the S-curves. If we look at figure 4, we can notice that the feudal system
in the countryside and the guild system in towns and cities with its statutes and reg-
ulations of who was entitled to get a certificate as master craftsman and carry on
craftsmanship and the mercantile system with its strong regulation of trade, were
both deregulated during the 18™ century and gradually replaced by a policy of non-
restrictive practices and free-trade policy. In the 19% century a new kind of regularto-
ry principles emerged. Through the so called Code Napoleon in France and Burgerli-
ches Gesetsbuch in Germany, the regulation of the market economy got its features.
This applies to the rules regulating property, contract and economic security rights
which were commented upon above. During the 20™ century the public law system
grow. Especially at the time of World War I and World War 11, a great amount of
public administrative laws were introduced. And when we had reached the peak of
the industrial society, a new type of legislation flourished, the intervening regulation.
At this time, from 1970 up to the present, society is covered by an enormous legal
superstructure just as when the handicraft or agricultural society was found to be at
its peak in the beginning of the 18" century®. Therefore a process of deregulation,
not only is expected, but also to a large extent already has taken place. The first phase
of the new information society faces a period of self-regulation and pluralistic efforts
to compete for setting the standards for the new development. This is something
which could be expected in the economic developed parts of China today.

The characteristics of the shift from the upper S-curve to the lower are always re-
lated to a change from large scale to small scale. It is a question of going back to ba-
sics, or rather, forward to basics, namely fulfilling old human needs in a new way
with support of the new technology. In this shift, we get what we can call a society
in transition, which affects all of the societal dimensions mentioned above. Technol-
ogy makes it possible to produce goods and services in a much more efficient way.
Social conditions will change, with growing social tensions in society followed by
greater differences in wealth among different sectors of society. Those who have, get
more. Those who do not have, get less. This is a nearly inevitable consequence of the
clash between the old and the new society that creates winners and losers. For a long
period of time, however, hegemonic power continues to be related to those structures
and strata belonging to the old society. The existing (reality) has always the prefer-
ential power of interpretation as regards what is right and what is wrong. Therefore,

8 The Portuguese Sociologist of Law, Boaventura de Sousa Santos, has made use of the metaphor of
an overloaded camel being borne down by the load of laws, Sousa Santos, Boaventura de. (1995)

171



it is not until the new society has managed to articulate its own societal solutions that
one can expect a tendency to shift from the old to the new way of living and fulfilling
human needs. During a considerable period of time, the emerging society will be
without articulations and therefore will be an unknown phenomenon. This is appar-
ent in contemporary science in the labelling of present day Western society as being
post-modern or post-industrial, etc. There is no trace of the new society other than
in technological terms.

The economic system will change radically in the aftermath of the introduction
of the new information technology. The way of doing business, for instance by using
the Internet in so called e-business, will change. The system of production and dis-
tribution of goods and services will be totally different. The economy will turn from
being based on production (plans) to being oriented towards the demands of con-
sumers. Through new digital technique the possibility to communicate consumers’
demands will make it possible to take the interests of consumers as a starting point
for the economic process, in a way which was unthinkable in the old production sys-
tem, based on mechanics. Finally, the political/administrative system and the state
will exert pressure for change, like it did during the 19" century when the system of
the four estates (in Sweden) was substituted by the parliamentary system based on
political parties. These tensions, created within the political system, is strongly indi-
cated in the kind of legislation that Johan Lagerkvist comments upon in his chapter.

Some final remarks on the relevance of the three
dimensions in the understanding of implementation of
law in China

Above I have given examples from the Chinese context and from the different studies
within this volume, in relation to the different dimensions of law brought up in this
chapter. Here I will summarize the main features. We have touched upon the differ-
ent steps of implementation which a Convention and a law have to go through be-
fore reaching its final destination. Implementation of a Convention can be called a
multi-layered governance problem with a high risk of transformations of the content.
As has been pointed out, different aspects have to be dealt with at different and sep-
arate levels during the implementation process.

The initial figure, representing possible deviations from the original content of the
text of the Convention, is to be regarded as a mere simplification of the implemen-
tation process. The idea presented herein, however, is an attempt to sort out the po-
tential problems occurring at each level, i.e., the international, the State, the sub-
state and the local level. This does not preclude the fact that deviances in practice can
occur at every level in the same case or that distortion at one level can be reinforced
at another level. I have, for pedagogic reasons, chosen to deal with them, one at a
time.
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The implementation of the political content of the law, at a provincial level, is a
delicate legal issue due to the heterogeneity of legal cultures that intervene in the
process. There is a close connection between societal and legal development. The dif-
ferent provinces in China belong to different positions on the societal development
curve, presented above, which affects the legal culture and the legal needs.

The design of the legal text and the legal machinery that will give support to the
implementation process, thus, represents a tricky step to be taken in the implemen-
tation chain. This socio-legal enterprise requires insight into the specific kind of
problems which the law raises. We have seen examples of this in relation to the study
of the Housing Provident Funds by Matthias Burell, as well within the study of cor-
ruption by Flora Sapio.

The final battle in the implementation process takes place when the legal ideals of
the law meet the normative realities of the particular society, where it is to be imple-
mented. It is when the normative content from above and from outside, in terms of
transplants (Dowdle 2006), meets the undercurrent of existing norms in the society
that the real challenges begin to occur (Wickenberg 1999). It is here that tensions are
at their highest in the implementation process. Johan Lagerkvist has in his study of
the Internet cafés given us a case which displays the competition among norms tak-
ing place, when a new norm via the law is introduced in society.

By introducing a norm-model, I have tried to indicate the kind of dimensions
which have to be taken into account in an actual study. The norm-model serves as a
heuristic device that can help screen potential and relevant factors that can come into
play on the normative scene, which the Convention is meant to influence. The dif-
ferent examples of law implementation in China have to be analysed with regard to
the vertical level where the study takes place. What are the legal regulation about?
What superior level of guiding principles including norms of different kinds interfere
in the process of implementation?

If we look at the horizontal aspect of implementation, one has to locate the spe-
cific study in one or the other of the different societal sectors mentioned. Does the
study belongs to the civil society, the market economy, the planned economy, or to
other aspects of the political/administrative system? Or does it fall within the sector
of the mixed economy and the welfare state? Depending on the answer, different
questions have to be raised and different theoretical and methodological considera-
tions have to be taken. The role of law within the political/administrative sector does
not only represent a watershed between law and politics. It is also a question of a dif-
ference in relation to a shift in decision-making from politicians — in a one-party state
system — to professional groups of different kinds, as in the market-oriented socio-
economic systems. In the one-party system politicians fill the law with content in the
implementation processes, while in the market-oriented system this role is uphold by
professions performing different tasks in accordance with what the goal-oriented law
tells them to do. China seems to be in a transition from one to the other of these sys-
tems, which is shown in many of the examples put forth in this volume.

Finally we have to take into consideration the geographical part of China in focus
and, thereby, determine the character of the legal culture in which the problem ex-
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ists. Is it a problem in relation to the agricultural mode of production, something
where the guild system comes into play? Or is the problem of implementation related
to the industrial society and in that case, does it belong to the initial phase of the in-
dustrial mode of production? Or are we in the large scale phase of industrialism? Or
is the implementation study even related to the phase of a society in transition with
its special problem of pluralism and conflicting demands? The answers to these ques-
tions will once again guide us in finding the proper way of understanding what is in-
fluencing the implementation process. The discussion in relation to Floras Sapios
analysis of corruption and anti-corruption legislation shows us the relevance of these
distinctions. One can also refer to the uneven development of the legal system in dif-
ferent provinces, which is seen in Zhu Jingwen's report on law and development in
China’. Here we can see clear evidence of the relation between economic develop-
ment and the development of law in terms of number of lawyers, legal education, law
firms, the court system and the like. This is also reflected in Hatla Thelle’s study of
the legal aid system in China in this volume.

Questions that have to be raised might be whether or not implementation proc-
esses belong to a communist-organised administrative system or if the administrative
system is based on professional decision-making, or if the system is in a phase of tran-
sition. How about the role of independence of the court? What are the prospects in
these respects in different parts of China? To what extent will we find examples of
intervening rules and regulations in China and what characterizes this legislation?
These are questions which are dealt with in this volume and where the above-men-
tioned dimensions of law will help us to orient ourselves for better understanding of
implementation processes, while providing us with a theoretical framework'’.
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Stefan Larsson

Non-Legal Aspects of

Legally Controlled
Decision-Making

The failure of predictability in governing the 3G

infrastructure development in Sweden

Abstract

Predictability is a key function of law. When the application of law goes from being
flexible to becoming unpredictable this key function is lost. This article shows how
legal application can deviate from formal agreements and law, how legal predictabil-
ity experiences a setback when other forces or values affect the decision making that
is supposed to be strictly legally controlled. Non-legally acknowledged factors can af-
fect the decision-making tacitly. This means that causes like economy and politics
can affect the application of law, although not admittedly, and the legislative process
in order to change the application.

The example used for this demonstration is taken from the Swedish development
of the third generation of mobile phone infrastructure, 3G, and more specifically the
responsible authority’s, the Post and Telecommunications Agency, supervision of
the four licence winning operators during the infrastructure roll-out.

The paper addresses the difference between the intentions of the law and the ap-
plication of the law, analyses and aims to explain parts of the legal complexities or
inconsistencies from a socio-legal perspective. To do so, data permit process data
from a regional case collected within a MiSt study (Larsson 2008) is used, along with
legal documents, cases, PTA reports and more.
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Introduction

Predictability is a key function of law. Predictability is “one of the basic values in de-
mocracy and a state governed by law” (Peczenik 1995, p 89f.). Many legal theorists
hold the norm of “jurisdiction and the actions of public authorities in a democratic
state should be predictable” (ibid, p 90), as the very essence of legal security. When
the application of law goes from being flexible to becoming unpredictable this key
function is lost: the preconception of knowing the rules of the game, before and
when playing the game. A governmental authority is expected to apply law in a pre-
dictable, transparent and non-discriminatory way. This article shows how legal ap-
plication can deviate from formal agreements and law; how legal predictability can
experience a setback when other forces or values affect the decision making that is
supposed to be strictly legally controlled. The example used for this demonstration
is taken from the Swedish development of the third generation of mobile phone in-
frastructure, 3G, and more specifically the responsible authority’s, the Post and Tel-
ecommunications Agency (hereinafter the PTA), supervision of the four licence win-
ning operators.

The 3G infrastructure in Sweden has been developed between 2000 and 2007 and
the PTA is the authority responsible for supervising the sector, as well as the operator
developing the infrastructure. Initially, within the course of three years four opera-
tors were to build competing systems to cover 99,98 percent of the population. This
was determined as a result of the licence allocation process, the so called beauty con-
test where operators made promises regarding coverage and how fast to reach this
coverage.

These coverage requirements were extreme in relation to other EU countries’ li-
cence conditions, and the operators failed to reach the promised coverage in time. In
fact, it took twice the time agreed upon. Still the PTA did not order any sanctions,
even if the legal provisions clearly state that possibility. Based on a regional sample
of permit processes national coverage data and PTA reports, in combination with a
legal analysis, this article shows the PTA and the operators’ actions in relation to one
another.
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Figure 1 The 3G development in Sweden

The article focuses on the relation between the operators and the PTA, a relation reg-
ulated by law but also an agreement (upheld by law). It describes how non-legally
acknowledged factors are likely to have affected the decision making of the respon-
sible agency for infrastructure development without this being explicit during the de-
velopment or foreseeable by the time of licence allocation. One could imagine that
this difference is an obvious one, but the legal domain can be more complex than
first assumed, and the deviations from the law in books has to be empirically inves-
tigated in a methodological way far different from the traditional legal method. The
legal field to some extent lacks the method to detect flaws of the legal system. This
task is therefore often what socio-legal researchers mainly take on, as a main research
objective for sociology of law. Much of the data and results are based on a study with-
in the MiSt-programme’ presented in a licentiate’s dissertation published in March
2008 (Larsson 2008).

Background

The PTA, is the “applier” of the legal order describing and setting the stage for the
legitimate PTA actions against the operators. The PTA’s role is mainly regulated in

1 MiStis an interdisciplinary research programme on tools for environmental assessment in strategic
decision making funded by the Swedish Environmental Protection Agency. The programme is co-
ordinated by the Department of Spatial Planning, Blekinge Institute of Technology. See http://
www.bth.se/tks/mist_eng.nsf See also Larsson, Stefan (2006, 2008) .
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the Electronic Communications Act, the ECA. As an applier the PTA has to follow
the legal order and, if deviating from it in some way, the PTA will most likely still
formulate and legitimate this deviation in terms of the legal order.

During 2002, a time when many operators throughout Europe wanted to change
the licence conditions they just had agreed to, the European Commission in a com-
munication to the Council, the European Parliament, the Economic and Social
Committee and the Committee of the Regions in June 2002, stressed the importance
of a predictable environment in the 3G development sector. Any modifications in
the licence conditions should be “proportional, transparent and non-discriminatory”
(Section 3.1 of COM(2002) 0301). The Communication from the Commission is
an example of a principle in contract law stating: “Pacta sunt servanda”, agreements
must be kept.

The Swedish 3G infrastructure development has been analyzed from a planning
perspective (Emmelin & Séderblom 2002), from a planning and environmental le-
gal perspective (Emmelin & Lerman 2004), from a sustainability perspective (Lars-
son 2008, Larsson & Emmelin 2007) and from a spatial planning and sociology of
law perspective (Larsson & Astrom), and the licence allocation process has been an-
alyzed as such by Hultkrantz and Nilsson (2001) and Andersson et al. (2005).

Research questions of the paper

The article shows the relevant legal framework, including the most important licence
conditions binding the operators that received a licence in 2000. This framework is
especially interesting in comparison with the actual deviation from the formal licence
conditions that occurred in the infrastructure roll out, and how this was handled by
the supervising agency, the PTA, especially in relation to the operators that were to
develop the infrastructure. The investigation of the legal framework alone, the “law
in books”, does not explain this deviation or the result of the application of the
framework, the “law in action”. The objectives of the article is therefore

1. to investigate and present the legal framework relevant to the relation between
the operators and the PTA when it comes to the deadline of fulfilling the licence
conditions.

2. to show the actions of the PTA and the operators in order to explain the delayed
reach of coverage, and hence to focus the application of the legal framework.

The first question represents the law in books and the second the law in action. The
article suggests a socio-legal approach to explaining the deviation between the formal
law in books and its application. The first objective mainly requires legal sources of
data. The second requires a socio-legal approach were data in form of PTA reports,
operator applications as well as the contribution from other research made on specif-
ic parts or angles of the Swedish 3G development. It also requires a more elaborated
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view on law and the legal system. This socio-legal approach needs further presenta-
tion.

Law in books, Law in action

When researching the empirical side of law, the distinction of law in books — law in
action, often comes up.2 The idea is that there are two sides to law, one dogmatic,
often written down, and one empirical, which you only can find outside the dogma,
for it is the application of law, the consequence. In other words, it is about the dif-
ference between intent and outcome, the difference between what you say, and what
you subsequently do. This composition is reflected in the two objectives of the arti-
cle, presented above. The research design is common in sociology of law research
where first the legal design is presented and then the actual deviation from this design
is measured or established through empirical data.

Sociology of law offers a set of perspective-giving tools, tools that allow for a dif-
ferent perspective on law and legal institutions. Sociology of law offers a way to ques-
tion legal matters from a social scientific perspective, with social scientific method
and theory. The relation between society, on one hand, and law and legal institutions
on the other, is often the area of inquiry in the sociology of law discipline (Mathiesen
2005, se for instance p 18). In the governance and control of the spatial environment
the legal frame plays a significant role. How the legal provisions are manifested in the
factual sense, showing the empirical side of law, is one of the important fields of
study in the sociology of law.

The method of finding existing law is legal dogmatic, but when questioning these
findings from a socio-legal perspective the perspective of sociology of law is taken,
which offers an analytical depth to the spatial planning context. This socio-legal per-
spective is often described as an external perspective on law (Bernt and Doublet
1998, Hydén 2002a). Whether or not you see it as an external perspective, the norm
science approach has generated a number of studies in the sociology of law discipline
as a way to focus and explain behaviour controlling entities that are socially repro-
duced (see Hydén and Svensson 2008 in this anthology) in addition to the legal sys-
tem. The norm perspective has been used to analyze different topics such as the con-
tinuing process of a struggling tunnel construction (Baier 2002), traffic rule compli-
ance (Svensson 2008) and the rise of environmental concern in school curriculums
(Wickenberg 1999).

A way to describe sociology of law is the way in which it differs from legal dog-
matics and how it complements it (see the introduction to this anthology, Hydén &
Wickenberg 2008). Where the legal dogmatic perspective gives a very clear picture
of what knowledge and what factors should influence legal decision making (repre-

2 The dichotomy is credited to Roscoe Pound, whose work was a forerunner to the legal realism
movement.
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sented vertically in the following figure), the sociology of law scholar can examine
legal decision making empirically and see if there have been other factors, generally
not explicit, that have influenced the legal decision making (represented horizontally
in the figure 2 below).

In the case of the PTA supervision over the operators there is a significant useful-
ness to the sociology of law perspective. The legal order provides the framework for
the PTA’s actions, but when it comes to the precise decisions, the law has possibly
been only one of several factors that have affected these actions. This is returned to
below.

General Princigles, Values - Law
] - Preparatorv work

Economy — | ¢ |~ Economy
Politics — [ Politics
Sociology <4 — Sociology
Religion Legal — etc.
Legal history Causes . §888888 Consequences, [— quen
etc. Genesis” Order Functions — Children
Power relations—] | Minorities
Social structure— 8888888 | Environment
etc. Efficiency

* _ etc.

Legal application

f tot &

Figure 2 from Hydén (20025), p 16, see introduction to this anthology (Hydén & Wickenberg 2008)

Generally, legal decision making is formulated such that it operates strictly under the
principle of legality, that decisions are not affected by legally irrelevant factors such
as politics and economy (to the left in the figure), from the horizontal outlook. It is
the task of socio-legal science to show when such factors have intervened in the legal
decision making. Another task is to show when the application of law leads to un-
foreseen, distorting effects in society, (to the right in the figure) such as environmen-
tal problems or when the legal application results in consequences that are undesira-
ble from a norm perspective, which from a legal dogmatic perspective may be cor-
rect. This perspective helps in understanding the actions of the PTA in its relation to
the operators in the 3G case. Before turning to the empirical side of the in the Swed-
ish 3G infrastructure development the article now turns to the legal dogmatic per-
spective that regulates the relation between the PTA and the operators.
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The PTA and the operators: The law in books

Before turning to the licence conditions and the specific law that applies to the rela-
tion between the PTA and the operators, let us take a brief look at the PTA’s role as
a whole, from the law in books perspective. What is the task of the PTA?

The duties follow under a governmental authorization, but the more detailed pro-
visions are described in the Ordinance (2007:951) with instructions for the PTA. In
addition to supervising the postal services and other sectors the PTA’s duty among
many is to

1 — Promote the access to secure and efficient electronic communications according to the goals
of the Electronic Communications Act.

3 — Promote a sustainable competition (section 4 of Ordinance 2007:951 with instructions for
the PTA, author’s translation)

This means a further referral to the Electronic Communications Act and rather
vague tasks such as to promote sustainable competition. The Electronic Communi-
cations Act (translation made by the PTA):

Chapter 1, General provisions
Introductory provisions

Section 1 The provisions of this Act aim at ensuring that private individuals, legal entities and
public authorities shall have access to secure and efficient electronic communications and the
greatest possible benefit regarding the range of electronic communications services and their
price and quality.

This objective shall mainly be achieved through the promotion of competition and the interna-
tional harmonisation of the sector. However, universal services shall always be available for eve-
rybody on equivalent terms throughout Sweden at affordable prices.

When applying the Act, particular regard shall be taken to the importance of electronic commu-
nications for the freedom of expression and freedom of information.

The PTA is not likely to be criticized on these grounds, but they show the purpose
of the PTA in the electronic communications sector. Of interest is the promotion of
competition and that the most important services should be available to everybody
under similar conditions. More important here is to show the specific legal frame-
work in the 3G case.

The licence allocation and the conditions following

The reason for discussing the licence allocation process here is because it gives some
g g
preconditions for understanding what part of the agreement the operators later

breached and why.
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On May 12%, 2000, the PTA invited operators to apply for a licence. The number
of licenses was decided in April 2000 by the board of the PTA after the Parliament
had decided upon the framework of the license process (PTSES 2000:5). While var-
ious other countries had an auction concerning the licenses, the Swedish licenses
were offered in a “beauty contest” to those who promised the highest coverage
reached within the shortest time-span. The PTA regulations stated that “at the most
four licences for a national coverage according to the UMTS/IMT-2000-standard
will be available” (PTSES 2000:5, §6). The intention seemed to be to reach the high-
est number of licensees, with regard to the services of the 3G that subsequently could
be offered to consumers, as a result of a competitive operator market.

Four licences were to be issued, valid until December 31, 2015. The selection was
divided into two steps where the contestants were reviewed using certain criteria.
The initial evaluation of the contestants was conducted in order to review if they had
fulfilled the preconditions for the establishment of a UMTS network. This included
financial capacity, technical as well as commercial feasibility, and appropriate exper-
tise and experience (PTA 12 May 2000, p 8-9 and Andersson, Hulthén & Valiente
2005, p 583). Five of the ten contestants failed to prove this (see Larsson 2008, p 23-
27).

At the second stage of the beauty contest the operators were awarded points ac-
cording to the extent and speed at which they offered coverage by the end of 2003,
2006 and 2009. Coverage was defined on the basis of three factors: proportion of
population, territorial coverage and distribution throughout Sweden. The popula-
tion constituting the reference data for the PTA was the statistical data from SCB by
December 31, 1999 (PTA May 12, 2000, p 10). This is relevant in relation to the
delayed roll out that later became the case, since it was primarily the urban popula-
tion that grew in the years of the delay, making it slightly easier to reach the coverage
demands when postponing the deadline. There had been some criticism of the li-
cence allocation regarding whether or not the last few percentage points could be
motivated by a combination of commercial and regional political reasons. The last
few steps of percentage points were considered to be extremely expensive
(Hultkrantz & Nilsson 2001, p 69, Emmelin & Séderblom 2002, p 47). And as a
result of the delay, people moved in under the masts, so to speak, making it possible
for the operators to avoid covering the last expensive percentage points in the sparsely
populated areas in the north of Sweden.

The importance of good access throughout the country was stated early in Swed-
ish broadband and 3G development (PTA report 27 June 2001, p 9). At the same
time the PTA did not want to add a clause requiring too high coverage in the licenc-
es, fearing it would discourage operators to take part in the development of the 3G
system, which was the case in the earlier application process regarding the GSM li-
cences in the 1800 MHz spectrum (PTA report 27 June 2001, p 9). This is the rea-
son for the application criteria where the applicant had to promise the coverage, and
the promise of higher coverage beats the promise of lower.

The results of the so called beauty contest have been a roll out where Sweden dif-
fers from the rest of Europe both regarding speed and coverage. This is particularly
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interesting regarding the uncertainties of the practical use of the system, the handsets
and the applications, at the time of the decision (Emmelin & Séderblom, 2002, p
47-48). The process attracted a large number of applicants, and a large number of
new entrants — comparable only to the UK process. Six contestants were not awarded
licences.

Ten applicants competed in the beauty contest. Three of the competitors were the
leading mobile telephone operators on the Swedish market: Europolitan, Tele2, and
Telia. The remaining seven were consortia formed for the 3G beauty contest (An-
dersson, Hulthén & Valiente, 2005, p 584).2

Applicants/first stage Second stage Licence holders

Broadwave Communications AB

Europolitan AB _ Europolitan AB _ Europolitan AB
HI3G Access AB B HI3G Access AB B HI3G Access AB
Mobility4Sweden AB

Orange Sweden AB _ Orange Sweden AB Orange Sweden AB
Reach Out Mobile AB

Tele2 AB _ Tele2 AB _ Tele2 AB
Telenordia Mobil AB _ Telenordia Mobil AB

Telia AB

Tenora Networks AB

Figure 3 From Larsson 2008, p 25.

The PTA decided that Europolitan (later Vodafone, now Telenor), HI3G (3), Or-
ange and Tele2 should each get a licence. All four undertook to cover at least 8 860
000 people by the end of 2003. These licences apply up to and including December
31%, 2015, and the licence conditions until March 31°® 2006 (PTA decision of 22
March 2001, p 8).

Telia, Telenordia and Reach Out Mobile, which did not get a 3G licence, ap-
pealed the PTA decision to the County Administrative Court (Case nr 499-01). The
County Administrative Court confirmed the PTA decision on 27 June 2001, with-
out further appeal. The fact that Telia did not get a licence surprised many. Telia be-
came part of the infrastructure development through collaboration with Tele2,
which did get a licence. The three operators Hi3G, Telenor (Europolitan at the time)
and Orange signed a deal regarding collaboration on the coverage requirements of
the licence conditions.

The licence conditions stated that each operator had to have at least 30 percent of
their own infrastructure and up to a maximum of 70 percent shared of the coverage
(PTA decision of 22 March 2001, p 3.1). An estimation conducted for the PTA stat-
ed that the area coverage likely would be around 170 000 km?, about 41 percent of
the total Swedish surface area (Bjorkdahl & Bohlin, 2003).

3 Telia Sonera was founded January 1%, 2003, when Swedish Telia and Finnish Sonera joined.



An important licence condition regards the licence holders verifying, by March 1*
2004, that 8.860.000 people in Sweden are covered by December 31°° 2003 (PTA
22 March 2001, section 1.1.2 and 1.3.1). Regarding the starting point of a function-
al network, the licence holders were to make net capacity available by January 1%,
2002 (PTA 22 March 2001, section 2). Another important aspect was that the li-
cence conditions of the first period lasted until March 31°° 2006. After this date they
could be reviewed, which they subsequently were.

Parts of the licence conditions, such as the maximum of 70 percent shared infra-
structure, follow from set values that were decided before the so called beauty con-
test, and some conditions emanate from the contest itself, such as the degree of cov-
erage and the speed of the roll out. The licence conditions themselves do not include
any sanctions for the operators if they were not to fulfil the requirements. Instead,
the sanctions have a more general description in the legal provisions controlling the
Post and Telecommunications Agency.

The Electronic Communications Act

The Electronic Communications Act (2003:389), the ECA, came into force on July
25%, 2003 (prop 2002/03:110). The act replaced the Telecommunications Act
(1993:597) and the Radio Communications Act (1993:599). The Telecommunica-
tions Act was in other words the main legislation controlling the introduction of the
3G development in Sweden. A number of changes had to be made to the law during
1999 and 2000 in order to be able to make demands of coverage in the licence allo-
cation (decided December 8, 1999), to obligate operators to make available net ca-
pacity for other service providers, for the sake of competition (decided April 14,
2000) and national roaming (decided June 14, 2000).

The ECA covers all electronic communication networks and electronic commu-
nication services, which includes the role of the Post and Telecommunications Agen-
cy’s relation towards the operators; the legal grounds for the agency actions that af-
fects the operators. Since the ECA replaced the two earlier legislations on July 25%,
2003 it became the most relevant legislation for the relation between and the actions
of the PTA and the operators.

The regulation in chapter 7, section 4 of the ECA, giving the operators reasonable
time to voluntarily correct errors after notification from the PTA, had no equivalence
in the former legislation (prop 2002/03:110, p 398). This possibility, the “reasona-
ble time”, was introduced in the Act just six months before the deadline for reaching
the coverage requirements.

If the supervisory authority considers that there is reason to suspect that a party conducting op-
erations under this Act does not comply with the Act or the decisions concerning obligations or
conditions or the regulations that have been issued under the Act ... the authority shall notify
the party conducting the operations about this circumstance and give it an opportunity to state
its views. In the notification, the authority shall state that it may issue an order or a prohibition
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in accordance with Section 5, unless rectification takes place within a reasonable time. Reasona-
ble time may not be less than one month, except in the case of repeated cases of violation, unless
the party that is notified consents to a shorter time limit.

If the operators till after “reasonable time” fails to “rectify” the failure, of for instance
to reach a promised coverage, the following section, 5, explains the rights that the
PTA has as a supervisory authority to sanction the operator.

If a notification in accordance with Section 4 does not result in a rectification, the supervisory
authority may issue such orders and prohibitions as are necessary for a rectification to take place.

If the order is not complied with, the supervisory authority may

1. revoke a licence, alter licence conditions or decide that the party that neglected the obligation
should completely or partially cease the operation, unless the violation is of minor importance, or
2. issue such additional orders or prohibitions as are necessary for compliance with the Act or the
decisions on obligations or conditions or the regulations that have been made under the Act.

To interpret the words “may issue” we have to look at preparatory work and the pre-
paratory work states that “orders or prohibitions according to this regulation is in
force instantly, if nothing else is decided, and can be combined with a fine” (Prop
2002/03:110, chapter 30, and section 22.2, author’s translation), with reference to
the specific law for fines (Viteslagen 1985:206), which states:

When a fine is ordered, an amount is to be decided with reference to what is known regarding
the addressee’s economic circumstances and to other circumstances, that can be assumed to make
the addressee to comply with the order that goes with the fine Section 3 of Viteslagen, (author’s
translation).

The fine is meant to sting, in order to make the addressee rectify the mistake instead
of choosing to pay the fine. In the case with lacking coverage, which especially con-
cerned the sparsely populated areas of Sweden, the investments required were large,
and the fine could therefore have been expected to be substantial.

A comment in the preparatory work regarding chapter 7, section 4 is particularly
interesting in the case of the PTA supervision of the operators’ obligations under the
licence.

The circumstance that a party has not responded within the time frame the authority has given,
does not hinder that the authority proceeds in its supervision. Neither do repeated or new and
changed applications to the authority mean that the authority cannot proceed in its supervision,
unless it is clear within the time frame that further supervisory action is unnecessary (Prop 2002/
03:110, chapter 30, author’s translation)

This will be returned to below, in the case where the PTA seemingly paused in the
supervision over the operators whenever the operators appealed a decision or handed
in an application for any matter. The preparatory work clearly states that the fact that
the operators hand in new or changed petitions does not mean that the PTA should
stop the supervision.

So, the law does not force the PTA to take action explicitly, it only states that it
may. In most cases this is not a problem, because the PTA is bound to supervise the
telecom sector such that it functions at its best (see provisions above) and in most
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situations this means that the PTA needs to put pressure on a failing party. But, and
this is an important but, when a matter is of such importance that it outgrows the
Agency, the supervision and enforcement may not be of top priority to the PTA,
even though this is never openly stated. This may be a weakness in the legal construc-
tion and can furthermore be said to be a weakness in the actions of the PTA. But
without jumping to conclusions, it is time to tell the story of the actual rolling out
of infrastructure, the PTA and the operators’ interactions within this legal setting.

The PTA and the operators: The law in action

In order to depict the law in action in this case, a somewhat detailed story has to be
told of the actions of both the operators and the PTA. But first, let us take a look at
an overview of the actions whereby the operators try to postpone the deadline for the
reach of coverage, which they only a few years earlier had promised to fulfil in order
to receive the licence, and the response from the PTA.

ISULAB appeals

t—{ PTAturns down appeal |  Hi3G and SULAB

Hi3G, Vodafone, SULAB, Tele2 and TeliaSonera
apply for changes in licence conditions
28 June 2004

on time limit delay
but lowers pilot signal
7 Dec 2004

appeal the decision
to County Administrative
Coutt in fate Dec 2004

to the
Administrative
Court of Appeal

i but withdraws

Vodafone applies for changes in
conditions due to NMT450
Feb 2005
Later withdraws.
Hi3G does the same
T

Orange applies 1
for extended odafone applies | Hi3G applies [Tele2/Telia applies Hi3G and Vodafone
deadline for extended | for extended for extended applies for NMT450
and less deadline deadline deadline collaboration
coverage 30 Sep 2002 | 9 Nov 2002 Aprif 2003 June 2005
2 Aug 2002
[ [ [ [ 1
Orange applies to Orange and SUNAB| | Orange asks PTA
kS nlicance applies to transfer to take back
H licence to SUNAB [ the licence,
12 i_ul;)s;cg;rjy owned company which is done
e 30 Sep 2003 § Nov 2004
1 2008 Il 2004—1 20021 2003—1 2004} 2005—1 2006—1 2007—1 20881}
—20080 1 20041 2002 003—1 04— 2005 00 1 80 1 80 1

SULAB (Tele2/Telia) || Hi3G and Telenor
1Dec 2006 1 June 2007
Licence allocation Promised reach of coverage Actual reach of coverage
16 Dec 2000 31 Dec 2003 (5 860 000)
T

PTA gives new respite,
to 28 Feb 2005,
due to lowered pilot
signal
Jan 2005

PTA decides to
push deadline

to 1 Dec 2004

on 17 May 2004

Figure 4  Shows operator and PTA actions in the 3G infrastructure development in Sweden (Larsson
2008:62)

The interaction between the operators and the PTA has been extensive. In order to
see the reasons behind, the detailed story has to be told. When the operators already
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in 2002 started to apply for an extended time limit, the PTA turned down the re-
quests. Orange was first out in August, to apply for an extended deadline and less
coverage, followed by Vodafone (which went under the name of Europolitan by
now) in September and Hi3G in November, and Svenska UMTS-Licens AB (Tele2/
Telia) in April the following year. The operators’ requests were all denied (PTA de-
cisions of 30 September, 25 November 2002 and 14 May 2003). The operators all
pointed to the municipal permit handling process being slower than expected as the
reason for the delay.

When the operators in April 2004 were confronted with the fact that they had
failed to reach the coverage of the licence conditions stating December 31, 2003, the
reported coverage had at the most been between 65-75 percent, when it was sup-
posed to be 99,98 percent of the populated areas (PTA 10 March 2004). The oper-
ators were given “a reasonable time” to “voluntarily” (as expressed in the PTA deci-
sions of 17 May 2004) rectify the lack of coverage, with a referral to the preparatory
works of the Electronic Communications Act (prop 2002/03:110, p 398). The time
limit for reaching the full coverage according to the licence conditions was post-
poned until December 1, 2004, meaning 11 months later than the original time lim-
it. The PTA explained this by agreeing with the operators claim that the prerequisites
for the construction had been changed after the initial licence agreement by factors
outside the control of the operators. These factors where said to be a slow municipal
permit process and that the assessment from a flight hindrance and telecommunica-
tions conflict perspective performed by the Armed Forces in different respects had
delayed the processes (PTA decisions of 17 May 2004). The PTA concluded:

In some respects the circumstances for the company have been changed in a way that could not
have been foreseen at the time of application, and that has been beyond the control of Hi3G

(PTA Decision of 17 May 2004, p 3, author’s translation).

The same wording has been used in the decisions regarding all four operators. The
wording is interesting, especially in reference to the time required for the permit
processes. In what way had the conditions changed? And in what way could these
“changes” not have been foreseen? Is this a legitimate reason for the coverage delay
at all? To be able to answer these questions we have to take a look at the actual roll
out empirically, which is done below and in more detail in Larsson (2008).

In the time following the decision, in June 28, 2004, all operators (but Orange),
meaning Hi3G, Vodafone, SULAB (Tele2 and TeliaSonera) applied for a change in
the licence conditions, which mainly concerned a delay in the coverage conditions
to be fulfilled by December 31, 2007, and a lowered pilot signal in the sparsely pop-
ulated areas. These operators’ main arguments regarding the postponed coverage
were that the permit processes had been taking considerably longer time than expect-
ed due to the public debate regarding the effects on the environment, cultural and
nature values and the worry about electromagnetic radiation (PTA decision Decem-
ber 7, 2004, p 4). Parts of the arguments from the recent postponement decision by
the PTA were re-used, but now with a bigger jackpot at stake: more than three addi-
tional years to reach the full coverage. The PTA found that the reasons to change the
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licence conditions regarding the delayed coverage were not strong enough to change
the conditions. This was partly based on a Communication from the Commission
to the Council, the European Parliament, the Economic and Social Committee and
the Committee of the Regions from June 2002 — (Towards the Full Roll-Out of
Third Generation Mobile Communications) stating the importance of predictability
and stability in the regulatory environment.

When balancing the benefits and drawbacks of a rigid application of the conditions determined
by the issued 3G licences, the Commission is of the opinion that in principle the licensing con-
ditions should not be changed because the sector is best served by a predictable environment.
Predictability allows business cases to be established in a reliable manner and to be credibly de-
fended when accessing investment funds (Underlining and bold letters are as in the text, 3.1 of

COM(2002) 0301 and p 8 of the PTA 7 Dec decision).
And the communication continues:

Changes to licence conditions should be envisaged only when circumstances have changed un-
predictably and in these cases any modification should be proportional, transparent and non-dis-
criminatory.

The pilot signal strength was lowered in sparsely populated areas, meaning a change
of the licence conditions to some extent. The reasons that resulted in a delay of 6
months from the date of the PTA notice to the operators until December 1, 2004
(11 months from promised reach of full coverage according to licence conditions),
were not considered strong enough to change the licence conditions. The operators
were just given a respite. The reported coverage on December 1, 2004 was 84 per-
cent for Hi3G, 86 percent for Telia and Tele 2 and 84 percent for Vodafone (PTA
report January 27, 2005). The fact that the argument nevertheless ended in a respite
means that the PTA gave the argument some credibility. On what empirical grounds
the respite was given, is however unclear.

In late December, 2004, Hi3G and SULAB (Telia and Tele2) appealed the deci-
sion (in addition to the lowered pilot signal they had appealed the decision of not
postponing the deadline) to the County Administrative Court (Linsritten) on the
basis that more areas of Sweden should be included in the lowered pilot signal re-
quirements, in addition to the postponed time limit. The processes made the PTA
accept a lowered pilot signal in some additional areas, which is for the benefit of the
operators, and the appeal was withdrawn.

By January 2005 the PTA stated that since the licence conditions had been changed
(lowered requirement in the way of measuring coverage in the sparsely populated areas)
the operators should have a new respite to rectify the lack of coverage. This time how-
ever the respite was set to one month and by February 28, 2005 the operators should
have reached the coverage of the licence conditions or the PTA “may issue an order”
according to chapter 7, section 5 the Electronic Communications Act and the order
may be combined with a fine (PTA report of 22 February 2005).

What is interesting here is that the changes of the obligations connected to the pi-
lot signal in the rural areas of Sweden meant a beneficial way of measuring the cov-
erage for the operators. It was this beneficial change (less base stations required for
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the same degree of coverage) that gave the operators another respite, due to the
“changes of the licence conditions”. The logic here is not obvious. It is possible that
the radio planning connected to these conditions demand some extra planning time,
a reallocation of resources, which would support the need for extra time. This could
on the other hand be balanced against the fact that the operators saved up to one
fourth (according to the PTA press release of October 24, 2005) of the infrastructure
costs of the remaining 15 to 20 percents of full coverage by the decision to lower the
pilot signal (PTA decision by December 7, 2004, when the coverage was somewhere
around 80-85 percent of the coverage requirements). This would be more than
enough to outweigh any reallocation costs, and hence make the reasons given by the
PTA not legitimate. The pilot signal was allowed to be lowered further in the so
called buffer zone in October 2005 (PTA report of February 22, 20006, p 20).4

So on one hand, when it comes to the coverage percentage, the PTA stresses the
importance of predictability and to not change the coverage requirements of the
original licence conditions, and on the other hand, when it comes to the perhaps a
bit more complicated pilot signal issue, the PTA changes the licence conditions in
favour of the operators. Consequently, instead of changing the coverage conditions,
the definition of coverage is changed. What happened when the operators in March
1, 2005 reported that the lack of coverage was not rectified? In fact, SULAB had not
raised the level of coverage at all between December 1, 2004 and March 1, 2005,
see table below. The story told on this issue in the PTA report from February 22,
2006 stops here. Nothing is said about the order that “may be issued” or the sanc-
tions that could follow (see p 12-13).

Coverage in percent of 8 860 000 persons
Report date Hi3G SULAB Vodafone
(Tele2 and Telia)
December 31, 2003 | 68 74 66
June/July 2004 76 80 74
December 1, 2004 84 86 84
March 1, 2005 87 86 86

Table 1 From PTA report of February 22, 2006, p 10.

When Hi3G and Vodafone in June 2005 applied for the PTA to allow some of the
3G activity to be performed through an alternative 3G technology, the so called
CDMA2000 in the 450 MHz band, the PTA decided to ask all operators if they
could ensure the continued infrastructure development with this new technology. At
the same time the PTA decided to await these results before issuing an order, com-

4 This buffer zone consists of the area that reaches three kilometres from the boundaries of the pop-
ulation centres for places with more than 1000 inhabitants according to the Statistics Sweden, SCB,
as of December 31, 2000.
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bined with a sanction, for the operators to rectify the lack of coverage. But why did
not the PTA act during the three months following the reported lack of coverage in
March 1? The PTA concluded, regarding NMT450 and 3G (UMTY), that there was
no way to bridge the technologies without lowered quality for the consumers. For
instance, there where no handsets on the market covering both technologies. The
PTA turned down the request and through the application the operators again
gained some time in the continuing strive for an adequate coverage. The decision
came on October 24, 2005.

One of the operators, Orange, chose not to fulfil the commitment at a relatively
early stage, resulting in, after a series of events, the Orange frequency spectrum being
split between the three remaining operators. Orange applied in August 2002 for
more time to develop the infrastructure for a lower coverage, without success. A PTA
press release from December 19, 2002, reveals that the PTA found out from an Or-
ange press release that Orange intended to withdraw its participation in the 3G in-
frastructure development in Sweden. The PTA had not been informed. Orange, on
February 6, 2003, applied to the PTA to allow a transfer of the licence to a subsidiary
company, GGG Licens AB, which the PTA denied on the ground that Orange was
likely to be planning to sell this subsidiary company in order to withdraw the Orange
contribution to the Swedish 3G infrastructure construction (PTA Decision April 23,
2003). On September 30, 2003, Orange and the Telia Sonera and Tele 2 owned
Svenska UMTS Licens I AB applied to the PTA to allow a transfer of the Orange
licence to Svenska UMTS Licens II AB. The PTA denied the request primarily based
on competitive aspects; that the competition in the market would decrease resulting
from the fact that SUNAB would be in control of two of four licences (see the PTA
April 28, 2004 document referred for consultation, and PTA decision of May 26,
2004).

In short, Orange, from late 2002 to 2004 tried different ways to make use of the
licence, all denied by the PTA realizing that Orange would not invest in a full infra-
structure. During the fall of 2004 the PTA, on application from Orange, retrieved
Orange’s licence (PTA report of February 22, 2005, p 10) by a decision in Novem-
ber 8, 2004. Chapter 7, section 6 of the Electronic Communications Act states:

A licence may be revoked and licence conditions amended immediately, if...
...5. the licence holder requests that the licence should be revoked.

It should be remembered that the PTA has the right to request the operators to
present documentation of the roll out with the penalty of a fine if they refuse (section
15, part 1, 4 of the abolished Telecommunications Act 1993:597, chapter 7, section
3, Electronic Communications Act). The PTA did not put much pressure on Orange
during the time the company still formally participated in the 3G development, yet
obviously showed no intent to fulfil the requirements. This once again shows the
scope of action available to the PTA.

192



Twice the time

When the first licence period ran out by July 1, 2006 the coverage was between 93
and 94 percent of 8 860 000 people. The new licence conditions were favourable to
the operators. The pilot signal in the outskirts of the urban areas was lowered, result-
ing in a higher coverage. With the lowered demands for the pilot signal the area to
be covered increased to 98 percent. This is without any new base stations being con-
structed. On August 9, 2006, the PTA notified the operators when the full coverage
should be reached, and the new dates were based on the operators’ own estimates of
when to be ready.

This means that the operators had managed to reach the end of the first licence
period without completing the promised amount of coverage and without receiving
expensive fines from the PTA. It also means that on the other side of July 1, 2006,
the coverage requirements where lowered and dependent on their own estimates.
The PTA had avoided heavy critique, as well as being sued by applicants that did not
receive a licence. On December 1, 2006, about three years after the initial deadline
for reach of coverage, the first operator (Tele2/TeliaSonera) reported to the Post and
Telecommunications Agency, the PTA, that their common network had reached the
coverage of 8.860.000 inhabitants of Sweden, followed by the remaining two oper-
ators, Hi3G and Telenor, 7 months later (PTA fact sheet of June 1, 2007, PTS-F-
2005:5, p 6).

A change of circumstances that could not have been
foreseen?

The story above leads to the important question of why the coverage was not reached
in accordance with the licence conditions, which is one of the implementation issues
of the 3G infrastructure construction in Sweden and, if the reason was not legiti-
mate, why did not the PTA sanction the operators for breaching the licence condi-
tions? The second question is returned to in the analysis below. Regarding the first
question, the debated issue, or rather the used explanation, was the municipal han-
dling of mast building permits the unforeseen hindrance of the infrastructure roll
out. Or were the permit processes exceptionally slow, as often claimed in the numer-
ous applications for changed licence conditions? What was it in the permit process
“that could not have been foreseen at the time for the application”? Orange’s appli-
cation to postpone the deadline expressed (PTA decision September 30, 2002):

“Orange assumed that there would be a wish to get UMTS-coverage fast, why the permit proc-
esses would be handled without delay” (author’s translation)
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Whose wish the company is talking about is left out in the discussion, but it is surely
the municipalities’ wish Orange is referring to, which calls for the question of wheth-
er the operators expected to get exceptional treatment when it comes to the permits?
And on what grounds they expected this.

The PTA can sanction operators not fulfilling licence conditions through a con-
siderable fine. The coverage by the end of the period was between 66 and 74 percent
of the promised 8 860 000, with only three operators remaining. The first operator
to reach full coverage was the Telia/Tele2 collaboration on December 1, 2006, fol-
lowed by the two remaining operators (Hi3G and Telenor) that reported on June 1,
2007. The municipal permit handling was blamed for the delay, a reason that “could
not have been foreseen”, which helped the operators avoid sanctions from the PTA.
It has been shown that a slow municipal permit process cannot explain the lack of
coverage in some areas of Sweden, and therefore is not a fully legitimate reason for
the delay (Larsson 2008). It was especially the coverage in the sparsely populated ar-
eas of Sweden that was neglected, which the licence allocation process so generously
had promised would not be the case (Larsson 2008, p 124-127).

Analysis and conclusion

A quick conclusion is one that has already been told: The way the legal framework
was applied regarding the supervision of the operators in the case of the 3G infra-
structure development in Sweden cannot be explained from a legal dogmatic per-
spective. Something is missing in the explanation of the PTA actions.

One way to approach an explanation on some of the legally controlled decisions
in the 3G case is to return to the horizontal perspective of sociology of law in relation
to the vertical perspective of legal dogmatics. When having strict and clear conditions
attached to the allocated 3G-licences and a governmental authority enforcing these
conditions armed with legal tools of making it possible to order substantial fines, one
would think that alternatives would be clear. Either the conditions are fulfilled, or
they are not fulfilled and sanctions are imposed. Although the picture is not that sim-
ple, there are legitimate ways to stall the deadline as well, a certain scope of action.
And some PTA actions can be explained in the vertical perspective, for instance giv-
ing the operators a chance to correct the lack of coverage within “reasonable time”,
but not all. Some of the delay of the PTA enforcement seems to lack explanation in
the vertical, legal dogmatic, perspective. This is where the horizontal perspective is
necessary as an explanatory tool.
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Figure 5 From Hydén 20026, p 16, see also the introduction to this anthology, Hydén & Wickenberg
2008.

Figure 2, in chapter 3.0 above, has here been complemented with arrows pointing at
the legal application, symbolizing the influence from economy, politics etc. The
PTA is the “applier” of the legal order describing and setting the stage for the legiti-
mate PTA actions towards the operators. The PTA’s role is mainly regulated in the
Electronic Communications Act, the ECA. As an applier the PTA has to follow the
legal order, and if deviating from this in some sense, the PTA will most likely still
formulate and legitimate this deviation in terms of the legal order.

While we should not safely assume that the agency is lawful in all its actions, at
the same time the exact legal provisions are not clear in all cases, still to be defined
by practice. The ECA sets the framework for the PTA; meaning that the PTA can
have different strategies for how hard the PTA will control the operators, within this
framework. Regardless if you view it as strategic freedom within a vague legislation
or a breach of law and agreements, the outcome is clearly unpredictable and conflict-
ing the intentions expressed in the planning stages of the development. It is accept-
able to assume that both political values as well as causes like an I'T-sector in a period
of decline will affect the PTA application within the legal framework, or beyond the
boundaries of the same.

In either case, it has included non-legal aspects to a decision-making that was de-
fended by legal rhetoric. This means that the actions were affected by values that
were not outspoken. This can be described as the societal forces in the horizontal di-
mension becoming so strong in the individual case that they push aside the legal reg-
ulation of the vertical dimension. Here there seems to be a bigger game unlocking
the legalistic approach. It is in this sense that the PTA can both accept a delay in
reaching of coverage, and at the same time claim that the licence conditions have not
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changed and blame the operators for stalling the infrastructure development by re-
ferring to the legal order. The operators can, at the same time, point their fingers at
the municipalities’ unexpectedly slow permit process as the reason for the lack of cov-
erage, which at least partly is not a fact.

Such an analysis of the PTA/operator relation suggests a PTA handling of the op-
erators’ responsibilities in consensus with the operators, as two participants in a game
teaming up in a way that the rules of the game do not intend them to. The period
before the licence allocation, when the draft was prepared and the preconditions
were decided upon, the times in the IT sector were extraordinarily good, the sector
was booming and the optimism connected to information technology was strong
(Larsson 2008). The stocks of key players in the 3G development such as Telia, Eric-
sson and Tele2 were peaking (pictures below). As a result of this, during the autumn
of 1999 critical voices were heard regarding the infrastructure development running
a risk of being delayed in Sweden, and was an expression for fear that Sweden would
lose its world leading position in the telecom sector (PTA report June 2001, p 5).
Behind the critique were Swedish telecom operators and producers of telecom equip-
ment. The responsible Ministry called for the PTA to speed up the licence allocation
process.’ Finland had already allocated the licences, a fact that most likely stressed
the Swedish critics, especially Ericsson (PTA report June 2001, p 5). It was the nec-
essary changes of the Telecommunications Act that partly delayed the Swedish allo-
cation, which were made in order to secure competition in the telecom market.

Ericsson

) y
My & y Ll )
ANV W

Upper left: The Ericsson stock charts for the times before, during and after the intended 3G infrastruc-
ture roll-out. Note the good times of the planning stages of the Swedish 3G development prior to the
intended infrastructure roll-out (in pink/red), when Ericsson pushed for a faster licence allocation proc-
ess.Source: Six AB

Upper right: The Tele2 stock charts for the times before, during and after the intended 3G infrastructure
roll-out. The pattern is recognized. Tele2 made promises during optimistic times and the attempts to
postpone the deadline started sometime in the middle of the “intended” roll-out. Source: Six AB

5 ”Mangfald, valfrihet och ligre priser pA mobiltelefonmarknaden”, Press release issued by the Min-
istry of Enterprise, Energy and Communications (Niringsdepartementet) Dec 15, 1999.
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Below: The TeliaSonera stock charts for the times before, during and after the intended 3G infrastruc-
ture roll-out compared to the operator actions and the PTA response see figure 4. Source: The PTA, Six

AB and Larsson 2008.
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When the infrastructure roll out, as a result of the promises made to receive licences,
were to speed up in 2002, the I'T bubble burst and the market went into decline, cer-
tainly affecting the investment interest of the operators facing problems. They faced
harsher times and decided to try hard to postpone the deadlines for the reach of cov-
erage according to the licence conditions. How the PTA reasoned is hard to tell but
the important point here is that the PTA, by its lack of sanctions, participated in the
game for the benefit of the operators.

Is it not a good thing that the PTA can be flexible enough to let the operators’ roll
out depends on reasonable investment strategies and fluctuations in the market?
From a licence allocation as well as a legal security perspective it is problematic, to
say the least. This is because a “yes” to this question means that the licence allocation
would be nothing but a charade, and the promises made by the contestants would
not be followed by a duty to fulfil these promises later. Such a system is neither trans-
parent nor predictable and just. If what is stated in the licence conditions is not what
will later be fulfilled, the conditions are not transparent. The transparency of the 3G
licence allocation in Europe was prior to the allocation especially emphasized in the
EU directive of 97/13/EC. Also, predictability is “one of the basic values in democ-
racy and a state governed by law” (Peczenik 1995, p 89f.). Many legal theorists hold
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the norm of “jurisdiction and the actions of public authorities in a democratic state
should be predictable” (ibid, p 90) as the very essence of legal security. The licence
conditions of the 3G development can also be judged in light of the most basic prin-
ciple of civil law, described by the Latin phrase pacta sunt servanda, — agreements
must be kept.

When the European Commission in a Communication to the Council, the Euro-
pean Parliament, the Economic and Social Committee and the Committee of the
Regions in June 2002 commented on the matter of the 3G roll out in Europe, it
stressed the importance of a predictable environment in the sector and any modifi-
cations in the licence conditions should be “proportional, transparent and non-dis-
criminatory” (Section 3.1 of COM(2002) 0301).

From an analytical point of view, there were three basic alternatives open to the
PTA when handling the operator breach of fulfilling the licence conditions. One was
the “the hard way” — imposing heavy sanctions on the operators in order to make
them comply with the licence conditions. Another was “the honest way” — that the
PTA would have confessed that the results of the so called beauty contest were not
reasonable in light of the changed market conditions of 2001 and 2002, hence allow-
ing changes in the conditions and risking to be sued by other applicants as well as
being criticized for not sustaining a predictable environment, transparent and non-
discriminatory handling. The PTA chose a third alternative, a middle path, the bal-
ancing act of not formally changing the licence conditions (which formally sustains
the above said) and not sanctioning the operators for their breaches, but from several
aspects informally leads to an application that is quite the opposite of what the Com-
mission communicated. In fact, the PTA’s handling of the operators is not predicta-
ble — the licence conditions have not been upheld. Not formally (when it comes to
the pilot signal), but more importantly not actually, in the application. This means
that the handling has not been rransparent, in the sense that the formal documents
did not describe the actual outcome, and discriminatory towards the other applicants
as regards the lack of demanded realism in the promises made in order to get the li-
cence.

The PTA’s role in the governing of the Swedish telecom sector can be returned to
here. For instance, it can be questioned that the PTA fulfilled the goal of “promotion
of competition” in this case, if the governing was discriminatory. A comment in the
preparatory work regarding chapter 7, section 4 is particularly interesting in the case
of the PTA supervision of the operators’ obligations under the licence.

The circumstance that a party has not responded within the time frame the authority has given,
does not hinder that the authority proceeds in its supervision. Neither do repeated or new and
changed applications to the authority mean that the authority cannot proceed in its supervision,
unless it within the time frame is clear that further supervisory action is unnecessary (Prop 2002/
03:110, chapter 30, author’s translation)

The PTA clearly had let the supervision responsibilities rest whenever an operator
applied for a change in the conditions or appealed a decision. The preparatory work
clearly states that the PTA would not have had to do so. So, again, why the soft treat-



ment, when the design of the development had emphasised the importance of speed
and coverage, the reach of a “regional balance” and the importance of ensuring that
Sweden remains a “leading I'T nation” (Larsson 2008)?

The bigger picture applies and in the long run the results may have been the best
in the given circumstances in an IT sector in decline. A bankrupt operator would
not have been beneficial to anyone. But the lack of predictability in the actions of an
important governmental agency is still a problem. In this case it meant that the ap-
plicants in the licence allocation process that could foresee the PTA’s lack of sanc-
tions most clearly benefited the most. Note the interesting comment from Europol-
itan (later Vodafone, now Telenor), one of the 3G licence winners, which, when re-
viewing the draft before the licence allocation process in 2000, asked for clear and
apparent sanctions for the operator that does not reach the promised coverage in
time, in order to prevent too high bids (PTA 13 March 2000). This shows that the
operator knew that the design of the licence allocation could stimulate too high bids,
and perhaps feared that other applicants would bid higher. Bearing in mind that Eu-
ropolitan actually made the highest possible bid regarding coverage and time limit,
just months later. This may have been a tactical manoeuvre or perhaps became a
strategy the moment the company realized that no heavy sanctions would be clearly
stated in the conditions, even though the company had asked for it. This operator
later fulfilled the coverage conditions by June 1, 2007 instead of the promised De-
cember 31, 2003 (PTS fact sheet of June 1, 2007, PTS-F-2005:5, p 6).

The differences between how the 3G infrastructure development was designed
and how it was rolled out can probably be explained by the radical transformation of
the IT and telecom market in late 1999 and into the early years of the new millen-
nium. Still the approach of the article has not been economics or market fluctuations
but from a socio-legal and spatial planning point of view. The focus has not been the
players of the market as much as it has been the public handling of different key as-
pects, included the actions of the government, the PTA and the operators.

The unsanctioned operators’ lack of coverage according to what had been agreed
upon illustrate a lack of transparency in the governmental steering of a billion dollar
project, which shows the incrementalist approach where a short-term (daring rather
than deliberating) perspective reigns where developments are made step-by-step. The
question is to what extent not only the operators but also the PTA were, informally,
comfortable to find ways out of the pressured time limits and formal statements of
the year 2000. Formally, in any case, the PTA has to refer to legitimate delays. When
focusing on the appeals and new operator applications, this can be seen as a method
of not putting too much pressure on the operators and to make up for the mistakes
made in the licence allocation process that became apparent a little too late, at the
cost of predictability in the legal application.
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Johanna Alkan Olsson and Ilhami Alkan Olsson

What Role for Soft Law
in Building and
Developing the Climate
Change Regime?

Abstract

This paper aims to portray the increasingly complex normative structure of interna-
tional climate change regime (CCR), which consists of the 1992 UN Framework
Convention on Climate Change, the 1997 Kyoto Protocol as well as other additional
elements that playing a role, such as the practices of the Intergovernmental Panel on
Climate Change and the Global Environmental Facility and procedures of these in-
stitutions.

The paper is composed of four parts. The first part defines three key concepts, ex-
tensively used in this paper. Part two discusses factors promoting the increasing use
of soft law in international environmental management in general and the climate
change regime in particular and overviews the international legal foundations on
which the climate change regime is built. Part three briefly analysis of the norm
structure of the CCR, including the reporting, review and non-compliance mecha-
nisms as well as the flexibility mechanisms that this regime lays down. Part four re-
flects on the current interaction between hard and soft law and discusses the future
normative development of the CCR.

The paper concludes that both hard and soft law may have differential effects on
both rule development and effective implementation of climate change rules de-
pending mainly on three factors: ‘political saliency’, ‘the perceived state of scientific
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knowledge’ and ‘the bargaining power of the states’ that favour either hard or respec-
tively soft law.

Introduction

An increasing use of soft law in many areas of international law, in particular in in-
ternational environmental law can be observed. This development has unsurprising-
ly attracted the attention of scholars from a wide range of disciplines. The issues re-
lated to the functions of soft law, its relation and interaction with hard law, the com-
pliance and effectiveness of soft norms are particularly investigated. This paper aims
to examine different types of rules within the climate change regime (CCR), agreed
as applicable to states, whether or not states consider them to be legally binding and/
or enforceable. Special emphasis will be laying on the factors that promote the em-
ployment of soft law in the CCR. Besides, since the climate regime contains norms
with different normative qualities, which interact with each other in various forms
depending on political circumstances, economic interests and scientific knowledge,
this paper, also attempts to demonstrate how soft law is used in the CCR and assess
its role in the rule development of this regime by using examples taken from the UN
Framework Convention on Climate Change (FCCC) and the subsequent Kyoto
Protocol (KP), with the intention of portraying the normative structure of the inter-
national climate regime more accurately. In our view, an approach which focus only
on the legally binding rules would fail to convey the full picture of what states have
agreed to adhere to in the climate context as well as of the factors that have been con-
sequential and likely to remain influential on the future development of this regime.
Such a broader approach will also provide a better understanding on the increasing
use of soft law as well as its relative position vis-a-vis other flexibility mechanisms that
exist in international law.

Three key concepts

This part clarifies the authors’ interpretation of three key concepts that the paper em-
ploys: “soft law”, “hard law” and “international regime”. Such clarification will not
only provide a basic description of these three concepts for those who are less familiar
with them, but also show the theoretical standpoints of the authors with regard to
the interrelations between international law, politics and policy making.
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Soft law

Gold discouragingly stated that “almost as many definitions of soft law can be found
as there are writers about it”." Still, it is possible to categorise the diverse definitions
of soft law in three broad groups:

(i) Some authors see the form of the international instrument as the most impor-
tant criterion of ‘softness’. Francioni, for example, describes international norms and
instruments that fall outside Article 38 of the Statute of the International Court of
]ustice2 as “soft law”.> Similarly, Shelton uses the concept of soft law mainly to refer
to any international instruments other than treaty, containing principles, norms,
standards, or other statements of expected behaviour.* In this understanding, soft
law instruments are legally non-binding, but they are still capable of creating certain
legal effects. When soft law is understood as formally non-binding, it is contrasted
with “hard law”, i.e., ‘treaty’, which is legally binding.” Within this interpretation
soft law instruments may take a number of different forms, including recommenda-
tions and resolutions of international organisations, declarations and ‘final acts’ of
international conferences, like “the Rio Declaration on Environment and Develop-
ment”; ‘guidelines’ that explicitly state that compliance with the norm is voluntary,
like “the OECD Guidelines”; resolutions of the UN General Assembly; or codes of
conduct, guidelines and recommendations of international organisations, like “the
United Nations Environment Programme” and “the Food and Agriculture Organi-
zation”.

(ii) Some other scholars understand soft law as describing the “soft” provisions/
clauses of legally binding instruments made by states and international organisations.
Softness” in this description concerns the content of the legal obligation and not the
form. Baxter for instance defines soft law as follows: “norms of various degrees of co-
gency, persuasiveness, and consensus which are incorporated in agreements between

1 Gold, Joseph, Interpretation: The IMF and International Law, Kluwer Law International: The
Hague/London/Boston, 1996, p. 301

2 Article 38(1) of the Statute of the “Permanent Court of International Justice”, the international
court of the “League of Nations” established in 1922 is, as it was, preserved in the 1946 Statute of
the “International Court of Justice”, which is the principal judicial organ of the United Nations.
Article 38 reads as follows: “The Court shall apply: 1. International conventions, whether general
or particular, establishing rules expressly recognized by the contesting States. 2. International cus-
tom, as evidence of a general practice accepted as law; 3. The general principles of law recognized
by civilized nations; 4. Subject to the provisions of Article 59, judicial decisions and the teachings
of the most highly qualified publicists of the various nations, as subsidiary means for the determi-
nation of rules of law. This provision shall not prejudice the power of the Court to decide a case ex
aequo et bono, if the parties agree there to” (http://www.worldcourts.com/pcij/eng/documents/
1920.12.16_statute.htm).

3 Francioni, Francesco, “International ‘Soft Law” in Lowe, A. Vaughan and Fitzmaurice, Malgosia
(eds.), Fifty Years of the International Court of Justice, Essays in Honour of Sir Robert Jennings, Cam-
bridge University Press: NY, 1996, p. 167

4 Shelton, Dinah, Commitment and Compliance, Oxford University Press: New York, 2003, p. 3.
Nonetheless, Shelton recognises that treaties may have provisions with a hortatory character (/67d.
p. 10).

5 According to Article 26 of the Vienna Convention on the Law of Treaties states that treaties, as a
legal form, are binding upon the parties.
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states but do not create enforceable rights and duties may be described as soft law”.°
Hence, in this categorisation, soft law refers to treaty provisions/clauses with vague
obligations or weak commands, which are formally binding but lack the required
normative content to create enforceable rights and obligations.” The soft characteris-
tics of such instruments may be evident from the employed (imprecise) language, or
its flexible context, consequently lacking peremptory character, or the explicit indi-
cation that the nature and degree of adherence to the norm(s) is a matter of national
discretion.

(iii) In parallel to the increasing role and importance of non-state actors in inter-
national policy and norm making, some scholars tend to define soft law as the norms
that are created outside the inter-state/governmental realm. Kirton and Trebilcock,
for instance, argue that soft law is essentially confined to those norms and regimes
that rely on the participation and recourses of non-state actors in the construction,
operation, and implementation. Accordingly, governmental authority is either com-
pletely absent or does not play a constitutive role in these soft law instruments. Fur-
thermore, the participation in the creation, operation and continuation of these soft
instruments are, in principle, voluntary.®

In this paper, soft law refers both to soft provisions/clauses of international treaties
and legally non-binding instruments. The reason for the preference of a ‘broader’
definition of soft law is that, as will be discussed below, softness in the climate change
regime has two origins: It originates both from the form (non-binding instruments)
and the content (soft provisions/clauses of treaties) of international instruments em-
ployed in that regime.

This paper primarily focus on the body of international rules concerning climate
change applicable to states and procedures states have created to oversee their imple-
mentation, enforcement and further development. Consequently it does not deal
with the normative significance of norm-like activities of non-state actors, such as
corporate guidelines regarding social responsibility issues. This is not to say that soft
instruments created outside the state/governmental realm are not relevant to climate
change. A reason for this limitation is that it is obvious that the involvement of non-
state entities within the climate change regime does not amount to the law creation
in a ‘formal’ way even though these entities exercise a considerable degree of influ-
ence on the policy making process, not least in the activities of the Conference of the
Parties (COP), the highest decision-making body for the climate change negotiation
process.

6 Baxter, R. R., International Law in "Her Infinite Variety”, 29 International and Comparative Law
Quarterly (1980), p. 549.

7 However, much controversy remains regarding the precise nature and scope of soft law obligations.
See, Alkan, Olsson, Ilhami, The changing nature and role of soft law in international economic law,
PhD dissertation at Kent Law School, Kent University, UK, 2007

8 Kirton, John, J. and Trebilcock, Michael, John. (eds.), Hard Choices, Soft Law, Ashgate: UK, 2004,

p. 9
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Hard law

As it can be deduced from the above-given description of soft law, “hard law” is in
this paper used with reference to legally binding #nd enforceable international agree-
ments of a multilateral nature between state parties.”’

International regime

Keohane, one of the earliest theorizers of international regimes, defines “internation-
al regimes”, such as ‘international monetary regime’ and ‘trade regime’, as institu-
tions with sets of formal and informal rules created to facilitate cooperation among
states.'® Krasner also holds that international regimes have arisen from the conver-
gence of interests that makes states willing to forego a degree of sovereignty. Accord-
ing to Krasner, regimes are permanent arrangements, which require a firm commit-
ment to norms and rules by the actors involved.!!

Yet, in parallel to the recent claims about the diminishing role of the nation-state
and the growing influence of market forces in the globalisation process, the above
given definitions of international regimes have been criticised for focusing on the
state as the principal actor on the international arena and thereby neglecting the in-
creasing role and importance of non-state actors within international regimes. Ac-
cording to most critics of the ‘state-centric’ regime theories, even though states re-
main the primary responsible for ratifying treaties, passing domestic regulations as
well as adopting formal policy, the international arena, on which normative and pol-
icy activities occur, is now crowded with non-state actors. Scholars like Cutler, there-
fore argue that regime studies did not fulfil their initial promise to include non-state

9  Abbot and Snidal hold that norms (or legalised institutions) may have a particular set of character-
istics, which are frequently defined along three dimensions: obligation, precision, and delegation (Ab-
bott, Kenneth W. and Snidal, Duncan, Hard and Soft Law in International Governance, 54
International Organization [2000]) 3, p. 421). Elsewhere, it is said that hard law refers to legally
binding obligations that are precise and delegate authority for interpreting and implementing the
law while soft law lacks one or more of these three dimensions to a varied degree (Abbot, Kenneth
W.; Keohane, Robert O.; Moravscik, Andrew; Slaughter, Anne-Marie, and Snidal, Duncan, 7he
Concept of Legalization, 54 International Organization [2000] 3, p. 401). In this approach, obliga-
tion refers to a rule or commitment that is legally binding upon states or other actors while precision
refers to rules that are clearly define the conduct they obligate, authorise, or prescribe. Delegation
refers to the granted authority of third parties to implement, interpret, apply the rules and to resolve
disputes (/b7d.). Hence, ‘hardness’ and ‘softness’, in this understanding, appears to be a question of
degree and gradation rather than absolute categories.

10 Keohane, Robert, O., "Hobbes’s dilemma and institutional change in world politics” in Keohane,
Robert, O., Power and Governance in a Partially Globalized World, Routledge: London and New
York, 2002, p. 71. In a similar manner, Krasner defines regimes as “sets of implicit or explicit prin-
ciples, norms, rules and decision-making procedures around which actor’s expectations converge in
a given area of international relations” (Krasner, Stephen, D., Structural Causes and Regime Conse-
quences: Regimes as Intervening Variables, 36 “International Organization”, 1982, p. 186).

11 Krasner (1982) p. 186. For a detailed description of the more recent international regime theories,
see Hasenclever, Andreas; Mayer, Peter; and Rittberger, Volker (eds.), Theories of International Re-
gimes, Cambridge University Press: New York, 1997
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actors. Instead regime studies were gradually ‘captured’ by a neo-realist synthesis of
realism, focussing excessively on states, state power and formal rule structuring. '*

It is true that the participation of non-state entities in the relatively loose system
of the international climate change regime is formally limited to be observers without
voting rights in the COP sessions. > However, in view of the significant role of the
non-state entities, in particular large multinational enterprises (MNEs) operating as
political actors with significant policy influence, this paper understands the climate
change ‘regime’ as including (i) the negotiation process in which non-state entities
have formally and informally exercised considerable influence; (ii) the institutional
practices, procedures and informal understandings that help define how the interna-
tional climate process actually works together with more “traditional” elements of in-
ternational regimes, in this case (iii) the 1992 UN Framework Convention on Climate
Change (FCCC) and the supplementary 1997 Kyoto Protocol (KP) as well as (iv) the
institutional framework established by the above-named legal instruments, in partic-
ular COP, the FCCC’s governing body as well as institutions such as the /nzergov-
ernmental Panel on Climate Change (IPCC) and the Global Environment Facility
(GEF).

Presenting such a broad understanding of ‘regime’ the paper intends to illustrate
the blurring distinction between law, politics and policy in the context of climate
change. And more importantly, it intends to provide for a more accurate picture of

12 Cutler, Claire, A., “Private international regimes and interfirm cooperation” in Hall, Rodney,
Bruce and Biersteker, Thomas, J. (eds.), The Emergence of Private Authority in Global Governance,
Cambridge University Press: Cambridge, 2002, p. 26. Koskenniemi, on the other hand, sees “re-
gimes” as a step towards deformalisation and fragmentation of international law by redescriptions
of the world through novel languages, through which the law of international institutions, focused
on formal competence, representation and accountability seems to be outdated. Still, according to
Koskenniemi, “regime theory does not replace realism, but embrace it. The basic units remain pow-
er, interests and rational actors seeking to maximise both “(Koskenniemi, Martti, Formalism, Frag-
mentation, Freedom, paper presented in Frankfurt, 25.11.2005 at a conference titled “Kantian
Themes in Today’s International Law” available at http://www.valt.Helsinki.fi/blogs/eci/Frank-
furt-Formalism-05h[1].pdf). See also Strange’s early and prominent critique of regime analysis:
Strange, Susan, Cave! Hic Dragones: A Critique of Regime Analysis 36 International Organization
(1982) 2

13 Along with states and state groupings/political negotiating coalitions, such as “G-77” and the “Af-
rican Group”, as well as intergovernmental organisations such as the OECD and International En-
ergy Agency, UN bodies and specialised agencies, the negotiation within the climate change regime
involves a broad range of non-state participants called ‘accredited observers’ (According to Article
7, paragraph 6 of the FCCC, to be accredited as observers, organisations must be legally constituted
entities with ‘not for profit’ status and competent in the related areas — htep://unfccc.int/
parties_and_observers/items/2704.php). Since climate change issue intersects with many other pol-
icy areas, in particular economy and sustainable development, and affecting many sectors, these
non-state participants represent a broad range of competing and conflicting interests. Accredited
observers to the negotiations include a spectrum of more than 750 organised interests such as busi-
ness groups, NGOs, advocacy organisations, think tanks, indigenous populations, faith groups,
municipal authorities, and universities (Yet, as Orr notes, barely half of the accredited organisations
have actually attended the COP sessions between 1997-2001 -Orr, 2006, p. 149). These accredited
organisations participate in the regime both in formal and informal ways. When participating in
the formal proceedings, accredited organisations may address (speak to) the COP and its subsidiary
bodies in plenary meetings, by special invitation from the chair of these bodies, evidently without
the right to vote (On the admission process, see http://unfccc.int/resource/ngo/adm.proc.pdf).
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social reality by not focusing exclusively on state authority. Only such a broader un-
derstanding of ‘regime’ explain more adequately for instance why the specific mech-
anisms, such as “the clean development mechanism” and “joint implementation” are
there, why the FCCC contains market-based policies regarding technology transfer
from developed to developing countries that may offer ecologically sustainable and
socially equitable solutions for developing countries, or what role soft law plays in
the formation of the main elements of the KP, which include mandatory but highly
modest targets that are substantially weakened by broad and flexible mechanisms for
implementation and weak enforcement.

Developing Environment Law and the Climate Change

Regime: What Role for Soft Law?

It has become a truism to say that in the aftermath of the Second World War, the
“interaction between states has become both more frequent and more penetrat-
ing”."* As a result, the interdependency between states has also increased. In the
words of Friedmann, international law has therefore been transformed from being
the international law of “coexistence” governing essentially diplomatic inter-state re-
lations, to the international law of “co-operation”, expressed in the growing number
of international organisations and the pursuit of common human interest."” The in-
clusion of new subject matters, such as the environment, international economy and
human rights in international law constitutes one of the most noteworthy develop-
ments in the international legal domain. Associated with these developments, a new
range of international legal commitments that either, lack the requisite normative
content to create enforceable rights and obligations or do not fall into the “tradition-
al” categories of “treaty”, “custom” or “general principles of law”, has gained unprec-
edented currency. During the same period, we have also witnessed the proliferation
of new international legal rules that originate from entities other than states, partic-
ularly from international organisations and to a lesser extent from non-state entities.

The awareness of the interconnectedness between human interference and the de-
teriorating environment is hardly new. Already in the 1960s, there were international
policy statements indicating serious global environmental problems the world faces
and proposing the conditions necessary for sustainable development. All these efforts
culminated in the UN Conference on the Human Environment held in Stockholm
in 1972, which is generally seen as the starting point for the development of interna-
tional environment law as a separate field of international law. Since then there has

14 Van Hoof, G. J. H., Rethinking the Sources of International Law, Kluwer Law and Taxation Pub-
lishers: Deventer, 1983, p. 66
15 Friedmann, Wolfgang, The Changing Structure of International Law, Stevens: London, 1964, “Pref-
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been a rapid proliferation of international legal instruments dealing with a broad va-
riety of environmental issues even though this expansion has evolved as a multiple
environmental regimes rather than a coherent system.

An overview of the international legal foundation of the climate
change regime

The development of the climate change regime into international law started with an
international scientific meeting held in 1979 (the First World Climate Conference),
which resulted in the creation of the World Climate Programme (WCP), set up un-
der the joint responsibility of the World Meteorological Organization (WMO), the
UN Environment Programme (UNEP) and the International Council of Scientific
Unions (ICSU).' In 1988, the UN General Assembly adopted resolution 43/53 on
“Protection of global climate for present and future generations of mankind”. In the
same year, the WMO and the UNEP established the Intergovernmental Panel on Cli-
mate Change (IPCC), which consists of government appointed experts, to provide
the scientific guidance necessary to take further action.

In 1990, the UN General Assembly formally launched negotiations on a conven-
tion on climate change, which resulted in the UN Framework Convention on Climate
Change (FCCC)," the core of the international climate change regime together with
the subsequent Kyozo Protocol (KP).'"® The FCCC, being a treaty, is legally binding
upon its state parties. However, as discussed below, the FCCC sets out the basic
framework and the general commitments in respect of climate change issues. Its pro-
visions do generally not specify the precise nature of the legal obligations that state
parties are undertaking. On the other hand, the Kyoto Protocol, which is drafted on
the FCCC, establishes a fairly distinct regime containing more precise legal obliga-
tions as well as non-compliance mechanisms and procedures.

The COP, the governing body of the FCCC, occupies the institutional core of the
climate change regime. The COP, which is held approximately once a year and com-
prises all the countries that are parties to the FCCC, is responsible for reviewing the
implementation of the Convention by assessing national communications and emis-
sions inventories submitted by the parties.19 Notably, “rule development”, which
mainly takes the forms of adoption of amendments and protocols, creation of com-

16 For more details on the conference, see 5 “Environmental Policy and Law” (1979) and 6 “Environ-
mental Policy and Law” (1980).

17 The Convention was opened for signature at the Rio de Janerio UN Conference on Environment
and Development in June 1992 and entered into force on 21 March 1994. As of June 2007, it has
been ratified by 191 parties.

18 Negotiations for a protocol commenced in 1995 during the first conference of parties, which de-
termined that the commitments of the Convention were not adequate. The Kyoto Protocol was
adopted by the third conference of the parties in 1997 and opened for signature in 1998. The KP
entered into force on 16 February 2005. As of 6 June 2007, a total of 174 countries and 1 regional
economic integration organisation (the EEC) have deposited instruments of ratifications, acces-
sions, approvals or acceptances, representing over 61.6% of emissions from Annex I countries.

19 Article 7 of the FCCC
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pliance mechanisms and interpretation of rules, is one of the most critical tasks that
the COP assumes in this regime. However, despite these seemingly broad powers in-
volving ‘law’ and ‘rule’ creation, the legal status of the acts and decisions of COP can
at best be described as unclear. For instance, it is true that the Kyoto Protocol, which
has brought additional legal obligations to the parties to the FCCC, was adopted by
the third COP in 1997. Yet, it is hardly possible to consider that the power of the
COP to adopt protocols or amendments amounts to a direct law making power for
the reason that according to Article 15 and 17 of the FCCC, these protocols or
amendments require ratification by state parties to become legally effective. Thus it
would be more accurate to define the COP as a forum in which parties elaborate and
adopt the protocol or amendment to the treaty, but it does not alter the rights and
obligations of the parties.zo In a similar way, as the COP is authorised to make ‘rules’,
as in the case of the operation of the system for trading with emissions of greenhouse
gases embodied in Article 16 bis of the KP. Despite the explicit use of the word of
‘rule’, which suggests by nature the existence of legally binding measurements, such
a rule making, as described in this article, does not entail a substantive obligation,
but rather ‘guiding principle’ even though there could be found a certain normative
content within it.”! The same applies to Articles 6.2, 1.7 and 18 of the KP. In short,
it can be argued that neither the FCCC nor the KP contains explicit provisions that
entitle the COP to make binding decision upon state parties.**

The role and use of soft law in environmental law making
As the ‘newer’ part of international law, the development of environmental law is es-

sentially based on international treaties, such as the Convention on Biological Diversity
and “non-binding” international instruments, such as United Nations Conference on

20 For a detailed discussion on the ’indirect’ law making power of the COP, see Brunee, J., COPing
with Consent: Law Making Under Environmental Agreements, 15 Leiden Journal of International
Law (2002).

21 Article 16 bis of the KP reads as follow: "The Conference of the Parties shall define the relevant
principles, modalities, rules and guidelines, in particular for verification, reporting and accounta-
bility for emissions trading. The Parties included in Annex B may participate in emissions trading
for the purposes of fulfilling their commitments under Article 3 of this Protocol (...)”.

22 There are also some other additional legal instruments and institutions that play important roles in
this regime. Two subsidiary bodies carry out preparatory work for the COP: the “Subsidiary Body
for Scientific and Technological Advise” (SBSTA) and the “Subsidiary Body for Implementation”
(SBI). “National Communications” is another important instrument, designed to provide the
means by which the COP monitors the progress made by parties. The Global Environment Facility
(GEF), established in 1991, which organises the financial mechanism of the FCCC, related to de-
veloping countries fund projects and programs, and the “Intergovernmental Panel on Climate
Change” are not formally part of the FCCC though provide services to it.
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Environment and Development”, which took place in Rio de Janeiro in 1992 rather
than customary law and general principles of international law.*

International environment is one of the areas, where both types of soft law (i.e.,
“treaty” and “non-binding” soft law) are extensively used. A number of reasons and
incentives to employ soft law solution in this domain can be found. Firstly, even
when states choose to use the treaty form to regulate an area of environmental pol-
lution that has typically been seen to belong within the jurisdiction of sovereign
states, they become often unenthusiastic to let their hands be tied in matters they
consider essentially national. However, due to the transboundary nature of the envi-
ronmental problems states are often obliged to address these issues collectively even
though they do not want to be subject to any constrains, which may arise from such
‘collective actions’. In order to bridge these apparently conflicting ambitions , states
mainly use two techniques to create a legally binding form, i.e., treaty/convention:
(i) when signing a treaty, states retain discretion over the definition of the obligations
they undertake, or to preserve an emergency exit when needed and to secure flexibil-
ity in implementation; (ii) states simply avoid undertaking precise legal obligations.
Frequently they use a combination of both methods.

Secondly, soft law provisions/clauses in international treaties may be preferred by
states as a way to facilitate bargaining problems. In a world of sovereign states with
divergent interests, as often pointed out, it may be difficult to agree on legal rules.
The divergence between states in terms of legal/cultural tradition, economic devel-

23 As Malanczuk puts it, customary international law dealing with the environment is rudimentary.
Only a few cases , such as the 77ail Smelter arbitration between Canada and the US —initiated in
196 and concluded in 1941 (Trail-Smelter Arbitration, 2 Encyclopaedia of Public International
Law, 1980, commented by Madders, K., J.) that is referred to the principle that no state may know-
ingly allow its territory to be used in a manner that would cause serious physical injury to the envi-
ronment of another state, and the International Court of Justice’s famous Advisory Opinion on the
Legality of the Threat or Use of Nuclear Weapons, dated 1996, which confirmed that there is a general
obligation of states to ensure that activities within their jurisdiction and control respect the envi-
ronment of other states or of areas beyond national control is now part of the corpus of internation-
al law relating to the environment (35 International Legal Material, 1996, p. 821) offer some
relatively modest protection for the environment (Malanczuk, Peter, Akehurst’s Modern Introduc-
tion To International Law, Routledge: UK, 1997, p. 245-246). Another case that establishes the
limited role of customary law in protecting the environment is the Corfir Channel case, which rein-
forced the principle that every state has a duty not to knowingly allow its territory to be used for
acts contrary to the rights of other states (Corfu Channel case—UK v. Albania, International Court
of Justice 1949, Rep. 4). It is nonetheless important to note that even though the “some agreement
better than no agreement” approach might at first sight appear realistic, this understanding, as
Klabbers contends, can be deemed rather a simplistic assessment of international relations. The sug-
gestion that ‘norms are better than chaos’ also reveals the apologetic tendency of the use of soft law,
which gives “the politicians the possibility to be released from their responsibility to take necessary
measures to achieve a given effect (Klabbers, Jan, The Undesirability of Soft Law, 67 Nordic Journal
of International Law, 1998, p. 358).

24 Gruchalla-Wesierski, Tadeusz, A Framework for Understanding “Soft Law”, 30 McGill Law Journal
(1984) p. 39
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opment level, ideology, and readiness for a specific legal commitment make in many
cases soft law more attractive than hard commitment.?®

Thirdly, states may adopt soft treaty provisions to open negotiations or to settle
certain problems by subsequent agreement. Especially in the area of environmental
law-making, states often use different forms of instruments in a combined manner:
They first adopt a framework convention and a subsequent a more detailed protocol,
as is the case in the climate change regime (First the FCCC and then the KP). As
Chinkin points out, in such cases the framework convention establishes a structure
for further co-operation between the state parties while protocols provide for greater
specificity in complex regulation also permitting to response to changed scientific
knowledge and political circumstances.*®

Alternatively, states may opt to choose formally “non-binding” instruments in the
form of declarations, agendas, programs, and platforms for action emanated from
global summit conferences. There are diverse reasons for such choice. For instance,
in certain new policy areas, states may be in a “learning” phase, during which they
may not yet be prepared to bind themselves legally nonetheless they may be willing
to adopt and test certain rules and principles, as in the example of “The Forest Dec-
laration” adopted in at the 1992 Rio Conference on Environment and Develop-
ment, entitled “A Non-legally Binding Authoritative Statement of Principles for a
Global Consensus on the Management, Conservation and Sustainable Development
of All Types of Forest”.?” Obviously, such areas require continual adjustment to re-
spond to scientific knowledge and circumstances, a fact which makes it difficult to
accommodate such flexibility within traditional forms of law-making. In such cases,
“non-binding” instruments may be preferred as they provide flexibility and help to
‘road test” complex policy solutions to providing experience for negotiating firmer
commitments.

Or, the subject-matter of such instruments, such as social justice, financial sup-
port or technology transfer, may be deemed by especially powerful states as inherent-
ly ‘soft’, or “too intrusive for domestic jurisdiction, to be the subject of binding ob-
ligation”.28 In these situations, soft law instruments can act as a ‘half-way’ stage in
the environmental law-making processes, bridging law with policy to which states
wish to adhere but which they are reluctant to enshrine in binding, highly prescrip-
tive forms.

25 It is nonetheless important to note that even though the “some agreement better than no agree-
ment” approach might at first sight appear realistic, this understanding, as Klabbers contends, can
be deemed rather a simplistic assessment of international relations. The suggestion that ‘norms are
better than chaos’ also reveals the apologetic tendency of the use of soft law, which gives “the poli-
ticians the possibility to be released from their responsibility to take necessary measures to achieve
a given effect (Klabbers, Jan, The Undesirability of Soft Law, 67 Nordic Journal of International
Law, 1998, p. 358).

26 Chinkin, Christine, “Normative Development in the International Legal System” in Shelton, Di-
nah (ed.), Commitment and Compliance, Oxford University Press: New York, 2003, p. 27

27 For the Rio documents in general, see International Legal Material, 31 (1992) p. 818 et seq.

28 Chinkin (2003) p. 28
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Factors promoting the use of soft law in the climate change regime

Two groups of factors that boast the use of soft law in the climate change regime can

be identified:

(i) Factors, common to other type of international law instruments in particular state
sovereignty and sovereign equality. “State sovereignty” basically means that sovereign
states are not subject to any higher authority. This concept also includes policy au-
tonomy that refers to the ability of a national government to implement and sustain
domestic and international economic policies of its own choosing. “Sovereign equal-
ity”, on the other hand, refers to the necessity of each state’s ‘consent’” with respect
to the formation of customary international law and international treaties (and not
the actual equality of law creating power of states). The very existence of the concept
of soft law can to a certain extent be seen as a side-product of the incompatibility be-
tween the legal sovereignty of the nation-states and the minimum needs for an inter-
national legal order. The conciliatory role of soft law between sovereignty and order
becomes more apparent when states make international treaties, which contain legal
obligations and are binding upon state parties. Since treaty obligations involve what
Abbot and Snidal call “sovereignty cost”, which occurs when states are obliged to ac-
cept international authority over important domestic decision areas. In these cases
states’ ability to govern important domestic policy issues, such as industrial policy, is
considerably reduced, as a consequence states attempt to overcome or at least to limit
the “sovereignty cost” by using either legally binding nonetheless enforceable or le-
gally non-binding legal arrangements.”” There is no doubt that both the FCCC and
in particular KP have considerable impact on sovereignty which states are reluctant
to concede, as evidenced by “protracted debates on the need for legally binding re-
ductions targets, the legal personality of the COP, majority-voting decision-making

and procedures for determining non-compliance”.*’

(ii) Factors that are unique to the area of environment and climate change. These in-
clude “scientific uncertainties”, “far-reaching impacts of defining limits on green-
house gases (GHS) emissions not only on many aspects of national and international
economy, but also the entire modes of living”, “geographical discrepancies between
those who pollute and those subject to climate impacts”, “variations among countries
and regions in terms of level of economic development”, “the structure of economy
as well as demography”, and finally “time lags between cause end effects”.

Scientific uncertainty has always been a challenge facing international environmental
policy and law making, but it has particularly been a major issue when negotiated the
FCCC and KP. Considering the multifaceted impacts of the actions from economy
to human cost, international law-makers are essentially obliged to rely on scientists

29 Abbot and Snidal (2000) p. 436-441
30 Yamin, Farhana and Depledge, Joanna, The International Climate Change Regime, Cambridge Uni-
versity Press: UK, 2004, Introduction
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to identify, assess and manage environmental risks and uncertainties.?’ This is why
the IPCC stressed in its report that what constitutes dangerous interference must be
determined through a socio-political process taking into account issues such as sus-
tainable development, equity, risk and uncertainties.** This is also why the COP ex-
ists in the first place. On the other hand, scientific uncertainty cannot be used as an
excuse not to react especially in cases where the harm may be serious and irreversible.
Indeed, although it is still an evolving principle (i.e., it is considered by states not le-
gally binding yet), the “precautionary principle” set out in Article 3.3 of the FCCC,
requires that states should not advance scientific uncertainty as a reason not to take
action and wait for ‘conclusive proof to prevent environmental damage or disas-
ters.>> Moreover, climate change is a field, where there will always be some uncer-
tainty and constant advances in our scientific understanding. In other words, inter-
national law-makers are obliged to create law under conditions of uncertainty and
decide what degree of scientific certainty should be looked for before taking some
sort of actions. Hence, one way of limiting the risks is to take a precautionary ap-
proach and formulate a law with sufficient flexibility so that parties can adapt to
changes in scientific understanding, and it is here soft law comes into the picture.
The wide-ranging and differentiated technological and economical consequences
across countries, sectors and enterprises of the climate issue and particularly the de-
sign an implementation of the Kyoto mechanisms and its binding emissions require-
ments is another important and intersecting cause for the use of soft law in the cli-
mate change regime. Despite the fact that the KP was adopted unanimously by
COP-3 meeting in 1997, the immediate post-Kyoto period, which was marked by
economic recession in OECD countries and financial crises across South Asia and
Argentina, made it clear that neither the “Rio partnership” of 1992 between devel-
oped and developing countries nor the “post-Cold War optimism” among developed
countries was enduring and self-assured. Also, related to these developments, it can
be argued that contrary to the hegemonic discourse on the globalised world economy
within which, it is argued that the globalised footloose capital has become autono-
mous from national economies, and correspondingly, the notion of international
competitiveness has become meaningless, neither the state nor inter-national com-
petitiveness has withered away, but the rules of interstate competitive game has
changed from control of territory to a quest for world market shares.** To put it dif-
ferently, in the process of globalization, states are forced to act more and more like a

31 In the negotiations for a climate change convention, the report of Intergovernmental Panel on Cli-
mate Change, which consists of government-appointed scientists, was instrumental to the opening
of the agreement negotiation. As it is common knowledge, the conclusions of the Panel have been
criticized by many of being “negotiated science” rather than pure scientific findings (Weiss, Edith,
Brown (ed.), Environmental change and international law: new challenges and dimensions, UN Uni-
versity Press: Tokyo, 1992, Introduction).

32 IPCC 2001, Climate Change Synthesis Report “Question 17, edited by Watson, R. and the Core
Writing Team, Cambridge University Press: Cambridge, 2001

33 Sands, Philippe, Principles of International Environmental Law, Cambridge University Press: UK,
2003, p. 266-279

34 McGrew, Anthony, The globalization debate: Putting the advanced capitalist state in its place, 12 Glo-
bal Society (1998) 3
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market player that shapes its policies to promote, control, and maximise returns from
market forces in an international setting.>> Otherwise, it would be difficult to explain
the rationality behind the US refuse to sign the Kyoto Protocol. Thus, it can be said
that the re-problematisation of competitiveness within the context of neo-liberal ra-
tionality of government continues to make it difficult to adopt ‘harder’ norms and
commitments and foster the need for soft law as a ‘second best” solution.>

As mentioned earlier, soft law is often welcomed on the ground of providing flex-
ibility. As may be expected however, soft law is not the only way of creating flexibility
or compromise, to respond to scientific uncertainty or conflicting interests. There
are other devices that enable states to respond to the demand for flexibility. One way
of creating flexibility especially in the context of a changing scientific knowledge is
to include appendices or lists attached to the agreement that can be easily updated.
The agreement may also provide for regular technical assessments when parties to an
agreement meet on a regular basis to respond to new scientific findings, as is the case
with COP meetings. In the KP three special flexibility mechanisms; joint imple-
mentation’, ‘clean development mechanism’ and ‘emissions trading’ are used.’” The
doctrine of “margin of appreciation”, is another device that may provide flexibility.
It is based on the idea that each country has the right to decide how to implement
international treaties obligations to make them suitable for each State’s own circum-
stance, societal constrains and expectations especially in areas of security, environ-

ment, human rights, and allocation and management of national resources.>°

35 Cerny, Philip, G., The changing architecture of politics, Sage: London, 1990, p. 230

36 It is interesting to note that some writers consider soff law rules and flexzble rules as two different
phenomena. Carlson, for instance, contends that flexibility and softness are not synonymous or
analogous concepts. The writer argues that flexible rules that permit temporary and limited devia-
tions from important norms may contribute to respect for those norms, by permitting gradual com-
pliance with the norms. By doing so, the perceived harmful impact of the norms may be limited.
Moreover, within clearly defined boundaries, flexible rules that cause non-uniform obligation can
contribute to the application of the terms more fairly. In contrast, according to Catlson, soft law
creates national freedom without possessing most of the virtues flexible norms have. The ambiguity
and weakness that soft law often displays foster derogation from and disrespect for the goals that
soft law norms seek to achieve (Carlson, Jonathan, Hunger, Agricultural Trade Liberalization, and
Soft International Law: Addressing the Legal Dimension of a Political Problem, 70 Iowa Law Review
[1984-1985] p. 1270). Yet, even if soft law and flexible rules are accepted as two distinctive catego-
ries, such a distinction could be made on a case by case basis and not as a general categorisation.

37 On the various means used in international legislative process to provide flexibility other than soft
law, see Szasz, Paul, C., “International norm-making” in Weiss, Edith, Brown (ed.), Environmental
change and international law: new challenges and dimensions, UN University Press: Tokyo, 1992.

38 Benvenitsi, Eva, Margin of Appreciation, Consensus And Universal Standards, 31 International Law
and Politics, 1999, p. 845
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The climate change regime: an arena for the interaction
between hard law and soft law

As mentioned in the beginning of this paper, being an international treaty, the
FCCC and the subsequent KP are legally binding upon the parties. Nonetheless, this
does not mean that the all provisions that these two legally binding instruments con-
tain are hard in the meaning that they allow third-party adjudication or are enforce-
able. The section will focus on demonstrating the interactions between hard law and
soft law by examining the substantive rules related to the differentiated mitigation
commitments and the non-compliance mechanisms and procedures that display in-
teractions between norms with different normative quality. The reason for selecting
these examples is that both mitigation commitments and non-compliance mecha-
nisms lay in the hart of the climate change regime and consequently are relevant ex-
amples of examining the interaction between hard and soft law in the FCCC.

Objective and principles

Article 2 sets out the objective of the FCCC implicating both an “ultimate GHG
concentration level (that “would prevent dangerous anthropogenic interference with
the climate system”) and the time path of achieving that concentration (“within a
time frame sufficient to allow ecosystems to adapt naturally to climate change”).
However, Article 2 does not aim to establish concrete commitments for its parties
but is a declarative goal involving the basic values and scientific orientation of the
regime. In a similar way, Article 3 of the FCCC, which together with the Preamble
of the FCCC, sets out principles of the Convention, provides general guidance on
implementation of the commitments but provides no concrete commitments.?’
These principles are “common but differentiated responsibilities” (Article 3. 1),% the
“precautionary principle” (Article 3.3),*! and “sustainable development” (Article
3.4).“2 It can be said that both Articles 2 and 3 should be seen as a general guidance
for the parties that consequently display the policy rationale for collective action. Yet,
it does not imply that these articles are legally altogether irrelevant. For example, Ar-
ticle 3 limits the scope and legal implications of the FCCC while the Preamble con-
tains some concepts that many consider as the emerging new principles of interna-

39 Article 3 reads as follows: “In their actions to achieve the objective of the Convention and to im-
plement its provisions, the Parties shall be guided, inter alia, by the following (...)”

40 This principle refers to the fact that some problems affect and affected by all countries in common.
However, the responsibilities following these problems ought to be differentiated because of the dif-
ferent level of economic development. As stated in the Article: “the developed country Parties
should take the lead in combating climate change and the adverse effects thereof”.

41 Article 3.3 further states that precautionary policies and measures” should be “cost-effective” so as
to ensure global benefits at the lowest possible cost and “different socio-economic contexts” should
be taken into account. Obviously, such a wording, however might be deemed necessary for the flex-
ibility, gives states parties the possibility to interpret what measures are “cost-effective” in their spe-
cial socio-economic contexts.
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tional environmental law, like “common concern of human kind”, which implies
that all states have a legal interest in the issue, including legal responsibility to prevent

damage to it.®

Substantive rules

Article 4.1 of the FCCC defines the mitigation commitments* applicable to all par-
ties regardless their stage of development in general terms.*® Furthermore, Article 4.1
of the FCCC and the corresponding Article 10 of the KP state that there is no com-
mon standards that are being laid down, leaving each party to determine its own level
of implementation, taking into account its own specific goals and circumstances.
Moreover, Article 4.7 states that the level of implementation of the mitigation com-
mitments of the developing countries’ depends on “the effective implementation by
developed country parties of their commitments under the Convention related to fi-
nancial resources and transfer of technology”. It is therefore possible to interpret the
legal implication of this wording in the way that developing countries are not expect-
ed to fulfil their mitigation commitments unless developed countries first fulfil their
financial and technological transfer commitments to the developing countries. Such
a conclusion becomes even more plausible considering that the same paragraph also
states that economic and social development and poverty reduction are the first and
overriding priorities of the developing countries.° It is even a more plausible inter-
pretation when considered the wording of Article 10 of the KP, which states that the

42 Although it is now widely used, it is still uncertain the normative content and use of the concept of
“sustainable development”. Yet, no matter what, the wording of this paragraph makes sustainable
development “a right to promore” Besides, Article 3.4 provides again that “Policies and measures
to protect the climate system against human-induced change should be appropriate for the specific
conditions of each Party and should be integrated with national development programmes”
(highlighted by the authors).

43 A similar formulation can be found in the Preamble of the Convention on Biological Diversity. Of
course, it is open to debate whether such a concept may provide a legal basis for a state, acting as a
member of “international community” to enforce obligations to avoid damage to a “common con-
cern” such as climate change (Sands, 2003, p. 287).

44 The word ‘mitigation’ refers to human intervention to reduce emissions of greenhouse gases from
sources or to enhance their removal by sinks (Yamin and Depledge, 2004, p. 76).

45 Article 4.1 of the FCCC reads as follow: “All Parties, taking into account their common but differ-
entiated responsibilities and their specific national and regional development priorities, objectives
and circumstances (...) And the Article 10 of the Kyoto Protocol reads as follows: “All Parties, tak-
ing into account their common but differentiated responsibilities and their specific national and re-
gional development priorities, objectives and circumstances, without introducing any new
commitments for Parties not included in Annex I, but reaffirming existing commitments in Article
4, paragraph 1, of the Convention, and continuing to advance the implementation of these com-
mitments in order to achieve sustainable development, taking into account Article 4, paragraphs 3,
5 and 7, of the Convention (...)”. Thus, as it can easily be deduced from this wording, the KP
strengthens the differentiated structure and conditionalities of the FCCC.

46 “(...) economic and social development and poverty eradication are the first and overriding prior-
ities of the developing country Parties”.
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Kyoto Protocol “does not create any new commitment for Parties not included in
Annex 17,97

Article 4.1 of the FCCC presents another example of a combined use of hard and
soft law. Paragraph (b) of this article requires all parties to formulate national pro-
grammes containing measures to mitigate climate change by addressing all GHG
emissions and removals by sinks and also to define adequate adaptation measures to
climate change. Despite the fact that this article does not contain a requirement re-
garding the achievement of specific levels of emissions limitations/reductions or man-
dates the pursuit of a particular mitigation policy of a country, it nonetheless de-
mands for the establishment of national institutions that are charged with the roles
to identify, implement and assess measures to mitigate and adapt to climate change.
This also applies to the corresponding Article 10 (b) of the KP, which gives rather a
more specific guidance as to how to formulate national programmes addressing mit-
igation and adaptation. The flexibility contained in this wording reflects the national
context of the dependency to determine and implement which policy instruments
are to be used to maximise mitigation opportunities. As the high level of detail in the
“Guidelines for Second National Communications for non-Annex 1 Parties” adopt-
ed by COP-8 demonstrates. Even if these are only ‘guidelines’ and not phrased in
mandatory terms and therefore legally non-binding, the existing commitments are
being advanced largely due to the increasingly higher level of details these guidance
contain.

A common feature in most environmental treaties is that due to different national
circumstances and sovereignty concerns given that states wants to minimise external
constraints on policy choices, especially in areas such as energy, industry, agriculture
and transport, the choice of policies and institutional arrangements to oversee the
implementation and enforcement of such policies are left for each party to decide.
Neither the FCCC nor the KP exempts from this ‘national prescriptiveness’ ap-
proach. For instance, Article 4.2 (a) of the FCCC displays a combination of both
mandatory and permissive elements regarding policies and measurements issues. It
obliges all Annex 1 countries to adopt national policies and take corresponding meas-
ures on the mitigation of climate change by limiting their anthropogenic emissions
of greenhouse gases and protecting and enhancing their greenhouse gas sinks and res-
ervoirs. On the other hand, this Article does not say to what degree parties are
obliged to constrain their emissions. The wording “limiting” that is used in the Ar-
ticle does not imply an obligation to “reduce” emissions, nor does it lie down a legally
binding target. On the other hand, even though Article 2 of the KP states that Annex
1 countries may choose their own policies “in accordance with national circumstanc-
es”, this Article nonetheless makes it clear that the purpose of such policies are to
achieve their quantified targets.

In a similar way, a mixture of the “margin of appreciation”, “soft law” and the
“choice of policies” techniques are used together in Article 4.1 (f) of the FCCC,

which require state parties to employ “appropriate methods”, for instance ‘impact as-

47 “Annex 1 Parties” consist of developed countries and the so-called EIT countries -countries that are
undergoing the process of transition to a market economy.
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sessments’, (or “given full consideration”, as required in Article 10 (g) of the KP)
when states adopt their social, economic, and environmental policies that are “for-
mulated and determined nationally”. These wordings make it clear that it is up to
parties to determine the scope and application of this commitment at the national
level “to the extent feasible”.

Flexibility mechanisms

To adopt the legally binding collective and differentiated quantified emission limi-
tation and reduction commitments for Annex B countries (i.e., developed countries)
is the most important feature of the KP. The KP provides three mechanisms, namely
(i) Joint Implementation (Article 6), (ii) the Clean Development Mechanism (Arti-
cle 12), and (iii) Emission Trading (Article 17), to achieve the Article 3.1 mitigation
commitments in view of the discrepancy in compliance costs of the differentiated
mitigation measures. The “Joint Implementation” mechanism allows Annex B Par-
ties to trade among themselves emission reduction units; the “Clean Development
Mechanism” aims to assist non-Annex 1 Parties (i.e., developing countries) in con-
tributing to the realisation of the objectives of the climate change regime by way of
projects in which developed countries that are subject to emission caps under the
Kyoto Protocol can invest to reduce emissions in developing countries, and offset
some of their own emissions against the savings from these projects; and the “Emis-
sion Trading” mechanism allows developed countries to buy and sell emission credits
to fulfil their commitments under the KP. In other words, if one country reduces its
emissions by more than its Kyoto target requires, it can sell its surplus emissions re-
ductions (carbon abatement) to another country, which in turn, can exceed its emis-
sions target by this amount. This mechanism is based on the idea that the atmos-
phere is a global common, and it does not matter where the emissions reduction oc-
cur. The downside of these mechanisms has been the moral and environmental risks
that these mechanisms might exacerbate the existing emissions inequalities by pro-
viding a cheap way for Annex B Parties to ‘buy’ themselves out of their legal obliga-
tions.

Non-compliance

The effective implementation is a common concern for all multilateral regimes. The
discrepancy between the commitments and compliance has been seen one of the cen-
tral problems in especially multilateral environmental agreements, which generally
lack established ‘internal’ specialised bodies and procedures to deal with non-com-

48 This concern has been addressed in the Marrakesh Accords, which provide that “use of the mech-
anisms shall be supplemental to domestic actions and domestic action shall thus constitute a signif-
icant element of the effort by each Annex 1 Party in meeting its Article 3.1 commitments”.
However, the preference of the word ‘significance’ over more precise wording with quantitative
connotation can be interpreted in a way that such concerns have still some grounds.
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pliance cases. Of course, it is always possible to use the ‘traditional dispute settlement
mechanisms, in particular the International Court of Justice and international arbi-
tration to correct non-compliance.”’ However, mainly because of the special nature
of environmental commitments, these traditional mechanisms have generally been
considered unpractical.”® In the Kyoto Protocol context, the Marrakesh Accords
have established an ‘internal” compliance system including a mixture of hard and soft
elements.”’ However, the institutions, procedures and consequences designed for the
Kyoto compliance system will not be analysed in detail. Instead, the paper confines
itself to highlighting the hard and soft elements embodied within the compliance
procedure as well as sanctions or enforcement consequences applied in cases of
breaches of obligations. There can be found three types of obligation under the cli-
mate change regime: (i) procedural obligations, which refer to reporting (in particu-
lar those relating to ‘national communications’ and ‘national inventories’), or the ob-
ligation to undertake an environmental impact assessment; (ii) institutional obliga-
tions, which refer to obligations implemented through the regime’s institutions, such
as the COP’s obligation to review the adequacy of commitments —verification of in-
formation provided; and most importantly, (iii) substantive obligations, which basi-
cally refer to the mitigation commitments.

The non-compliance procedures under the FCCC display a nature of non-judicial
and non-confrontational and therefore have a ‘soft’ character. For instance, the out-
comes of the Multilateral Consultative Committee (MCC) established upon the re-
quirement of Article 13 of the FCCC for the resolution of question regarding the im-
plementation of the FCCC are only ‘conclusions’ and ‘recommendations’ for the
Parties “to consider”. A similar ‘soft” preference can be observed regarding the com-
pliance assessment by the COP designed in Article 7.2 (e). This Article requires the
COP to ‘assess” (the use of a harder wording, such as ‘monitor’, was not preferred)
the ‘implementation’ (the use of a harder wording, such as ‘compliance’, was not pre-
ferred) of the Convention by the Parties (...). Besides, the compliance of the Parties
has to date been insufficiently scrutinised by the COP and limited to only providing
‘general consideration’. At any rate, according to Article 7.2, the COP can only make
‘recommendation’, which is not binding upon the parties.

On the other hand, non-compliance procedures and mechanisms under the Kyo-
to Protocol display a combination of hard and soft elements. Considering the legally

49 Indeed, Article 14.2 (a) and (b) of the FCCC and Article 18 of the KP contain provisions allowing
recourse to both judicial settlement and arbitration.

50 Yamin, and Depledge note that no state party to a multilateral environmental agreement has to date
used traditional dispute settlement procedures (2004, p. 378). Considering the fact that breach of
multilateral environmental commitments concerns not a single state but the all state parties, for the
reason that such agreements address a ‘global concern’ and therefore should be addressed in a mul-
tilateral context rather than through bilateral disputes mechanisms. Also, such traditional mecha-
nisms are designed to award remedies after a breach occurs. However, in case of environmental
commitments, such legal remedies may be proven environmentally defective. Lastly, traditional
mechanisms are designed to enforce compliance in adversarial/conferential rather than in a cooper-
ative/managerial manner.

51 Decisions 2-24/CP.7, adopted at COP-7 in 2001, which consists of a package of twenty-three de-

cisions.
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binding nature of the commitments under the KP, such a harder and quasi-judicial
modification does of course not come as a surprise.

The principal institution involved in the identification of non-compliance by An-
nex-1 parties that the KP sets out is the “Compliance Committee”.>® The “Enforce-
ment Branch” (EB), which functions under the Compliance Committee, has the re-
sponsibility to determine whether each Annex 1 party is in compliance with quantified
emission limitation or reduction commitments, reporting commitments and eligibility
to participate in the flexibility mechanisms under the KP. The EB has the power to ap-
ply both soft and hard sanctions. The relatively ‘soft’ sanctions that the EB may exercise
are (i) to issue a declaration regarding the existence of non-compliance aiming to shame
non-compliance party, (ii) to require the development of a compliance action plan, and
(iii) to require the submission of a progress report. On the other hand, if the EB finds
that an Annex 1 party does not meet one or more of the eligibility requirements of the
flexibility requirements lied down in Article 6, 12 and 17 of the KP, it sha/l suspend
the eligibility of the party. It may mean that all uses of the flexibility mechanisms are
prevented. Similarly, if the EB determines that the emissions of a party has exceeded
the amount assigned to it in Article 3.1 of the KP, the EB sha// deduce from the party’s
assigned amount for the second commitment period. Appeal against an EB decision to
the COP/MOB is also envisaged. However, in order to hinder a political interference,
even if the COP/MOP decides with a three-fourths majority of parties present and vot-
ing to override the decision of the EB, the COP/MOP has only the power to refer the
decision back to the EB for reconsideration.

Yet, since the KP states that any procedures and mechanisms regarding non-com-
pliance that entails binding consequences shall be adopted by means of an amend-
ment to the KP (i.e., ratification is a requirement), there is still uncertainty surround-
ing the legal status of the “Decision 24/CP.7” that set out the KP’s enforcement

mechanisms.”

52 For the same reason, the Kyoto Protocol includes more elaborated reporting and reviewing provi-
sions. The existence of detailed, accurate and working reporting and reviewing procedures is not
only essential for supplying information on the GHS emissions of parties and their sources, the ac-
tions being taken to combat climate change and their effectiveness as well as securing the transpar-
ency needed to reassure parties that burden of implementation is being shared as agreed, but also is
the basis for assessing compliance with the legal obligations (The reporting obligation for the Annex
1 Parties under the KP is embodied in Article 7.1. Detailed guidelines for reporting supplementary
information required by Article 7.1 were agreed as a part of the Marrakesh Accords and an addi-
tional COP-8 decision “Decision 22/CP.7”). By the same token, the review process embodied in
Article 8.1 holds particular significance under the KP given that the review reports provide the basis
for the decision-making process under the compliance regime, and that compliance with reporting
obligations constitutes an eligibility criterion for participating in the Kyoto mechanisms.

53 It is interesting to note that the voting rule for the Compliance Committee incorporates the con-
cept of a double majority to provide a safeguard for the Annex 1 Parties (i.e., developed countries).
Accordingly, any two Annex 1 Party members could block a decision from being taken, a power,
which may be critical in the context of eligibility mechanism ( See, Yamin, and Depledge, 2004, p.
391).

54 For a more detailed discussion surrounding the uncertainty of the legal status of the “Decision 24/
CP.7”, see Ulfstein, Geir and Werksman, Jacob, “The Kyoto Compliance System: Towards Hard
Enforcement” in Stokke, O., S.; Hovi, J.; and Ulfstein, G., Implementing the Climate Change Re-
gime: International Compliance, Earthscan Publ.: UK, 2005
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Conclusion

Climate change has many common features with other environmental concerns. It
is global in nature (in this case, “atmosphere knows no boundaries”) and consequent-
ly demand for collective actions of sovereign states and stakeholders. Besides, regula-
tions must be dynamic and responsive to changing environmental conditions and
the state of knowledge on the best measures and methods to deal with the matter.
However, climate change also indicates a complex new area of international co-op-
eration, mainly for two reasons: First, the actions which are suggested to be necessary
when addressing climate change require policy consideration related to the integra-
tion of the environment, economic development, energy, transport, consumer be-
haviour, life style, and environmental and social justice as well as inter-generational
equity, hence it is highly politicised. Second, even though the human interference
has been pointed out as being one of the major factors influencing the climate, there
are still important uncertainties over the timing, rate and impacts of climate change,
which require an unprecedented scientific approach, risk assessment and uncertainty
analysis, and related to this, the assessment of the cost effectiveness of the actions that
the climate change regime puts forward. All these factors identified in this paper urge
to the use of a variety of legal norms: some legally non-binding nonetheless detailed
and capable of embodying precise standards, some legally binding nonetheless of a
general nature, and others, legally binding and specific.

In the climate change regime soft law performs a triple function. First, soft provi-
sions of the FCCC and the KP create the necessary flexibility and (national) discre-
tion to adapt to the diverse and diverging interests of states, MNCs, NGOs and it
can hence act as a bridge between state sovereignty and the minimum needs for and
international legal order as well as a bridge between law with policy. Second, soft law
is considered as a safeguard in a new and complex area such as climate change and is
a way to allow ‘road test’ new provisions or policies. And related to this, third, soft
law also makes it possible to handle the specific characteristic of the climate change
where the flexibility of soft provisions enables the continuous inclusion of new sci-
entific findings or changed political priorities. Soft law instruments provide the de-
tailed rules and technical standards required for implementation of the FCCC and
the KP.

It is sometimes argued that soft law is trivial while hard law is essential. This ar-
gument includes the idea that increasing hardness should be the ultimate goal to en-
sure the implementation and enforcement of the norms in question. There is in
many cases a continuum from ‘soft’ to ‘hard’ law. In other words, soft law may un-
dergo a hardening process, in which soft law norms may transform into binding (and
enforceable) norms. However, hard law and soft law categories do often not indicate
two diametrically opposite and frozen polarities instead they are as shown in this pa-
per often used side by side to produce a specific effect. Besides, it should be recalled
that the non-binding character may sometimes be the very reason d’étre of a soft law
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instrument. Otherwise, there would, in many cases, be no international agreement
at all. Hence, a move towards hard law is neither always possible nor desirable.

Besides, soft law provisions may be substantially more ambitious than hard law.
It can be observed that because of the various soft law standards and non-binding
decisions taken within the institutional framework, such as those of the COP, the
climate change regime has significantly strengthened. As a result of the needed flex-
ibility, built into the institutional system of the regime, where hard law and soft law
create an increasingly complex network of rules of climate change mitigation and ad-
aptation, the legal force of the FCCC and KP standards create a more convincing
legal framework. The increasingly detailed technical standards and guidelines, which
are non-binding in essence, give hard content to the overly-general and open-tex-
tured terms of the FCCC. Paradoxically yet, due to the increasing details such soft
law instruments contain, the room for discretion left to the parties over the matters
is increasingly limited. This potential of soft law to influence the strength of binding
norms and institutions by putting pressure on parties is demonstrated in the FCCC
reporting guidelines for national communication, which have been revised by the
COP three times, each time specifying in more detail the information that parties
must include in their reports with the aim of improving the comprehensiveness, ac-
curacy, transparency and comparability of the data provided.”

What has been discussed above is also partly about rule development within the
climate change regime. It can be argued that despite the fact that the COP has no
power to take legally binding decisions over the parties, it has nonetheless become
the most dynamic organ of the whole climate change regime as regard to rule devel-
opment as the regime must be shaped by continuous interaction of member states to
provide guidance on, and ensure consistency in the implementation of the FCCC
and KP. This has been done through defining the relevant principles, modalities,
rules and guidelines, in particular for verification, reporting and accountability for
emissions as well as approving appropriate and effective procedures and mechanisms
to determine and to address of non-compliance with the provisions of the KP. More-
over, COP is also authorised to adopt measures with a certain normative content that
relate to the implementation of the parties’ substantive obligations unless they are
strictly legislative. For example, Article 17 of the KP enables the COP to adopt rules
relating the operation of the system for trading in emissions of greenhouse gases. Fur-
thermore, the climate change regime assigns a general supervisory role to the COP
entailing the negotiation and elaboration of detailed rules, standards and practices,
which intends to give effect to the more general provisions of the FCCC.

This paper explained the factors that have favoured soft law in the climate change
regime. However, it should be noted that soft law has also some disadvantages. Thus
while the flexibility and fluidness of soft law in overall terms have helped the progres-
sive development of international climate change regime not least by responding to
the inherent uncertainty, soft law can also generate uncertainty due to the conceiva-
ble weaker engagement to live up to these soft commitments. Moreover, soft law may

55 Yamin, and Depledge (2004) p. 331
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simply provide states with an opportunity to be seemingly doing something while
avoiding any obligation to comply.

Yet, all things considered, as Chinkin suggests, hard and soft law should be seen
as part of a continuum of international legal mechanisms. Both may contribute to
the development of international law, to the creation of stability and expectation in
international relations and both facilitate international co-operation.*®
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Ellen Almers & Per Wickenberg

Breaking and Making

Norms

Young people’s stories of consumption actions for
sustainable development'

Extreme heat waves, droughts, floods and melting glaciers have been observed to an
increased extent. According to the assessment of the most comprehensive UN cli-
mate report to date, it is highly probable that humans are the primary cause of the
recent increase in the average global temperature. Two thousand of the world’s fore-
most climate researchers stand behind this massive fourth report of the Intergovern-
mental Panel on Climate Change (IPCC).? The report states that the release of
greenhouse gases at or above the current levels will result in further warming and
cause considerable global climate change in the 21* century. These changes will most
likely be of a greater magnitude than those observed in the 20 century. A Swedish
Government Official Report (2005) indicates that humankind’s collective life style,
with an ever increasing conversion of material and fossil energy to such things as
transportation, food and clothing does not establish the conditions for a sustainable

1 This article has been published in Johan Ohman (Ed, 2008) Values and Democracy in Education for
Sustainable Development — Contributions from Swedish Research. Malmé: Liber, pp. 165-186. The
article is written within the research programme “Action Competence for Sustainable Development
— stories of active youths” sponsored by the Swedish Research Council, Formas 2006-09.

2 Recognising the problem of potential global climate change, the World Meteorological Organisa-
tion (WMO) and the United Nations Environment Programme (UNEP) established the Intergov-
ernmental Panel on Climate Change (IPCC) in 1988. The IPCC was to assess scientific, technical
and socioeconomic information relevant to the understanding of climate change, its potential im-
pact and options for adaptation and mitigation. The reports by the four Working Groups provide
a comprehensive and up-to-date assessment of the current state of knowledge of climate change:
http://www.ipcc.ch/index.html
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development® that takes into consideration coming generations as well as the distri-
bution of global power and resources. The world has already surpassed its ecological
carrying capacity by 25% as a result of mankind’s total and unevenly distributed pro-
duction and consumption (Swedish Government Official Report, 2005). A UN
Food and Agricultural Organisation report (FAO, 2006) indicates that the global
impact of livestock production on climate has surpassed that of the transport sector’s.

In the Swedish media, climate and resource issues came to the fore in the autumn
0f2006. A discussion accelerated regarding the need for the high-consuming portion
of the world’s population to change life style and consumption patterns in a sustain-
able direction. On today’s editorial pages and in political arenas, voices are being
raised that in addition to investing in new technology, we need to establish new
norms that support actions allowing sustainable development. In this explorative
study we have searched for stories describing patterns of action and actor contexts
with the goal of obtaining in-depth knowledge on how and where learning on sus-
tainable development is taking place. This is significant as the UN again is highlight-
ing Education for Sustainable Development (ESD) in the 2005-14 Decade of ESD
(DESD) as one of the most important tools for change. Our information providers
are young Swedes who, several years before the autumn 2006 sustainability boom,
had already begun searching for patterns of consumption and life styles that could be
combined with long-term sustainable global development. What can society in gen-
eral, university employees® and the world of education learn from the experiences of
these young people? What can be done differently in today’s education?

Starting point

This study is based on the assumption that it is the distance moral dimension in ac-
tions both spatially, but above all temporally, that is the specific political novelty in

3 This is based primarily on the well-known definition of sustainable development that was intro-
duced in the Brundtland UN World Commission, Our Common Future, 1987. The World Summit
on Sustainable Development in Johannesburg in 2002 stressed the three dimensions — ecological,
economic and social — of sustainable development. The Summit also underscored the need to inte-
grate sustainable development perspectives into educational systems at all levels in order to promote
education as a decisive factor for change. The UN Decade (2005-2014) of Education for Sustain-
able Development (DESD) was proclaimed by the UN General Assembly in December 2002.

4 In Sweden, the research community has recently (2006) been assigned an additional task by a new
amendment to the Higher Education Ordinance’s opening paragraph: Institutions of higher educa-
ton, “... shall promote sustainable development in their activities.” This means that research and in-
struction directed towards ESD is one of Swedish society’s prioritized knowledge and research fields
that will contribute to developing and supporting norms for sustainable consumption patterns.

5  Distance moral here means an intergenerational and global responsibility. Distance moral actions have
consequences for someone you have no direct relation to for example, because you do not live at the
same time. The consumption of phosphates (nonrenewable resource) by the generation currently liv-
ing, for instance, will most likely have consequences for generations that we will never meet. The dis-
tance from those whom the moral relation affects can involve time as well as place (Almers, Ellen.
(2005) Action competence for sustainable development - the stories of active youths. Paper presented

at Nordic Educational Research association, NERA/ NFPF. Oslo, Norway).

228



the fundamental values of sustainable development. This can be compared with the
closeness moral dimension that has a longer tradition in the Swedish environmental
discourse or the Swedish school system’s attitude to environmental issues. In the so-
cial norms, which are assumed and can be identified in the sustainable development
themes, taking responsibility is intergenerational and global.

The goal of this study is to interpret portions of seven young adults’ stories on
their distance moral commitment. We have limited the study results to the young
people’s action patterns and social norms for three specific types of consumption:
transport, food and clothing. This is because these action patterns are socially repro-
ducible and can be empirically identified using the methods of the social sciences.
The young people have a common moral-ethical-ideological point of departure in a
distance moral commitment manifested through their participation in different en-
vironmental organisations. For them, acting with distant moral responsibility is not
always considered as being identical with what others believe is normal, i.e. acting
according to prevailing social norms.

Subjects and selection

The young people who participated in the study were selected strategically.® The cru-
cial selection criterion was that they were actively committed to issues that reflected
their feelings of responsibility for individuals and/or ecosystems beyond themselves
in time and location. What they do to influence such things as climate change or the
effects of flooding on Southeast Asian farmers and fishermen resulting from cutting
down mangrove forests to raise giant shrimp, hardly has direct consequences for the
young people themselves, anyone they know or with whom they have a personal re-
lationship. These are examples of issues that concern distance morals.

The seven young people ranged in age from 17 to 26 years at the beginning of the
pre-study in 2004. The upper limit was set at 206, since that is the official age limit
for membership in youth organisations in Sweden. Some of the participants passed
the 26-year-old limit during the study, but they had been pupils in the Swedish
school system in the 1990s when contributing ro sustainable development was an offi-
cial and articulated educational goal.

6 One chooses interview subjects that are of interest from the point of view of the study. The aim of
such a selection is not to be representative but to discover more qualities, and as in this case, to un-
derstanding people, their intentions and actions.
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Focus, aim and research questions

In relation to the common themes of this anthology, Values and Democracy in Edu-
cation for Sustainable Development, our main emphasis is on distance moral dimen-
sion, social norms and impact. This explorative study is motivated by the goal of
seeking knowledge about and an understanding of how it has been and can be pos-
sible to break established social norms and incorporate new social norms, consump-
tion patterns and habits. Our focus has been to work with the themes of social norms
and norm breakers to find tendencies and indications in the material that can illu-
minate the following research questions: What are the points on which the young
people — reflectively or unreflectively — break with society’s social norms and with
commonly existing social consumption patterns? What are social norm environ-
ments and arenas that over time have supported the norm-breaking and norm-mak-
ing development of the youths in their consumption patterns? What does this mean
for ESD and ESD research?

Method and theory

The empirical basis of this study can be found in the life history tradition (Bertaux,
1981). In this case, it means that the empiri is collected through a combination of
life story interviews and thematically open interviews that aim to illuminate the re-
search questions. There are different traditions in story research, each with its own
approach to the relationship between life and story. The empirical study that has
contributed material to this explorative study (Almers, forthcoming) has its basis in
Merleau-Ponty’s phenomenology (1945). In the present research we view the story
as an articulation of life that both clarifies and provides it with a new, richer meaning.

Thus, we view the stories of the young people neither as constructions independ-
ent of lived experience nor as representations of the past from a naively realistic per-
spective. Instead, we see the stories from the interviews as constituted interpretations
of the past, the present and notions of the future. The lived experience, including the
interview situation, is the basis of the stories that are constituted.

The empirical material is from an ongoing research project and is not to be con-
sidered as general results for the entire group of young people who are distance mor-
ally committed. On the other hand, with the assistance of the empirical findings we
want to try to understand how distance morally committed youth reason about their
norm-breaking actions. With the social norm as an analysis tool, we have studied
their stories focusing on their statements about consumption actions when it comes to
transport, food and clothing. Embedded in the actions there is a social norm that can
be identified and formulated by means of the question: What does the person say
that one ought to do in the social context? In the analysis, we then let the results emerge
from the material as answers to the questions we ask.
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The social norms — here defined as socially reproducible action directives — that
govern and influence our lives (i.e. our action and consumption patterns) are often
unspoken, invisible and taken for granted. It is not until we actually study the norm
breaker and his or her patterns of actions that we can catch sight of and identify the
norm environments in effect. By focusing on the norm breaker’s social consumption
patterns we can learn something about these influencing processes and their terms.
From a research perspective based on the social norm model developed at the Soci-
ology of Law Department at Lund University, actions carried out in reality are stud-
ied in order to understand why things happen as they do. Norm research deals with
understanding the driving force of human social actions. The action is seen as sub-
jectively determined and science has to then work with scientific categories and con-
cepts that are able to relate to the normative. The concept of norm can be seen as the
connecting link between the actual and the desirable, between what is and what
should be, or as expressed in social scientific terms, between system and action.”

Will and reason are central driving forces/dimensions/prerequisite for acting with
the intention of attaining a desired state or value. Knowledge (situated cognition) is
another important prerequisite for being able to carry out actions and solve problems
in the way one wishes. An additional prerequisite deals with the possibilities to realise
that which one both desires to attain and has the knowledge to implement. It is the
terms of the system that both enable and limit the action alternatives that are availa-
ble. Norms influence everyday practice when people act according to the action di-
rectives of the social norm, when one behaves as others do in a given social situation,
that is to say, normally.

Here we use the norm’s three dimensions — values, knowledge and system condi-
tions — as analytical tools for interpreting and understanding how norms are con-
structed. Norms are seen as a mixture of cognitive factors, system conditions and val-
ues. How they appear in the individual case is an empirical question.

Empirical basis

The results are illustrated with quotations from the interviews to show how the
young people interviewed reason abour norms concerning transport, food and cloth-
ing. These three consumption areas spontaneously and frequently appear in the sto-
ries about norms in the study. It is in the young people’s motivations for their actions
that the distance moral norms emerge. Their distance moral commitment is ex-
pressed in their life style choices as well as in their efforts to influence living condi-
tions and structures for a sustainable development. The choice of influencing meth-

7 Empirical research on norms has been elaborated in articles, books and doctoral theses from the So-
ciology of Law Department, Lund University — some of them only with an English summary: Hy-
dén, 2002; Wickenberg, 1999 & 2004; Gillberg, 1999; Baier, 2003; Rejmer, (ed. 2004), Olsson,
2004; Hallerstrém, 2006; Friberg, 2006; Appelstrand, 2007, and Svensson, 2008. See also Math-
iesen, 1973; Aubert, 1976; Elster, 1989; Etzioni, 2000; Hechter & Opp, 2001; Bicchieri, 2006.
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ods varies from individual to individual, but also in the course of one individual’s life.
For example, some of the young people have moved from an action strategy of mak-
ing as ecologically and socially sustainable choices as possible in their own life styles
to trying to affect structural changes. They tell how different events and encounters
with other approaches have contributed to them changing action strategies — and
starting to act in accordance with other norms. In this study, the statements used are
disassociated from the individuals. By assigning them letters (I, ], K, L, M, N and
O), however, it makes it clear which quotations come from the same individual. The
statements are provided to concisely illustrate how norms related to sustainable de-
velopment and distance moral can be expressed in different ways in the stories of
young activists. Words that are emphasised by the young people in their oral stories
have been italicised in print.

Results

The results are initially presented in relation to the norm themes related to transport,
food and clothing and the arguments put forward for norm breaking in these areas.
Subsequently, norm arenas are presented including school, the family and voluntary
organisations where the norms are developed and supported as well as how the young
people describe their significance for norm development. On the whole, the inter-
viewed youths are satisfied with their choices of food, clothing and transport. They
do not often see their choices as sacrifices even though they deviate from what are
considered to be common choices among young people.

Norms related to transportation

For all the people interviewed, living sustainably when it comes to transport prima-
rily means avoiding car and air transport as much as possible. Public transport, pri-
marily railway, is stressed as being positive, as are walking and cycling. One of the
interviewees advocates using sources of energy other than fossil fuel. Global fairness
is evident with all interviewees, namely the idea that all people on earth have the same
right to environmental space, i.e. just as great or limited a right to use the biosphere
and atmosphere as a resource and recipient. One of the interviewees relates how he
once asked in a public debate if it would be sustainable for all Chinese to have cars.
And then if the same would go for all Swedes to have cars.

O: So I asked, “Is it sustainable that all Chinese have cars?” And for the public it was obvious: It
was not sustainable. And then I asked the question, “Is it sustainable that all Swedes have cars?” .
.. Even if most of them answered no, there was a totally different hesitation in the answer. It
wasn’t as obvious. What is one’s view in that case?
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Interviewee O shows indignation over a view that he thinks means that people make
a distinction between Chinese and Swedes when they decide if it is sustainable to
have a car, a view that goes against the idea of fair environmental space.

Reasons and arguments for norm breaking in the transport sector

The reasoning behind walking, cycling or taking the bus, train, underground or tram
instead of a car or plane is, “to practise what you preach as far as possible” (K). But
it also has to do with “wanting to show that it can be done” (O), that it feels good
not to support bad systems, that your experience is influenced by your values to the
point that you can actually feel bad about doing something that runs contrary to
them. Knowledge, morals and feelings are interwoven. One of the interviewees re-
lates how your aesthetic experience is coloured by your knowledge and moral values:

O: I don’t want to support the system... You're influenced, you know, by the values you have,
which means that I think it’s really a pain to drive a car everyday, entirely for my own sake. Just
like I think that wind power can be beautiful, I think that driving is a real plague.

All those interviewed did not feel the same. Driving a car for another interviewee is
an emotionally positive experience. But that is in conflict with his values which are
against driving. He resolves this by not buying a car in spite of pressure from others:

I:...like my brother asked, “When are you going to get a car?” And I just said, “No, / don’t plan
to get a car.” For sure, it’s fun to drive a car and all. And if you have a car you are going to drive
it. And so you don’t get a car (laugh) if you don’t believe it is good. Take public transport as much
as possible and . . . cycle. If you have access to a car, you get lazy.

Several of the youths relate that they see themselves as parts of a system and a culture
that is not very easy to completely break out of. They believe that it may not even be
desirable or effective. Living sustainably on a personal level is not an end in itself if
it does not result in further changes. Breaking the norms is a matter of balance. They
reason about how far one should go and how much one should adapt:

O: But at the same time you have to live, right? And you live in a given culture and you can’t
entirely break out of it. Or of course you can break out of it, but I don’t think that is the smartest
way to go.

For some of the interviewees, one adjustment to the norm involves flying when the
purpose is perceived as being legitimate. Flying on the job or for a good cause can be
allowed, but flying to go on holiday is excluded: “It’s out of the question.” (K). It is
important to be able to defend one’s action for oneself. A trip is considered legitimate
if it serves a purpose and if it is because a person is going to move away for a long
time and do something beneficial:

O: In that case I could imagine flying there. It would feel more OK for my own sake. [. . .]. Then
I can at least defend the carbon dioxide emissions. [Who would you defend yourself against?]
Myself (laugh). But that I hopefully learn something in the works and do something worthwhile
when I'm there.
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From the perspective of impact, some of the youths, over time, tone down the indi-
vidual responsibility aspect for emissions and life style in some contexts. You cannot
expect that individuals should be so up on the issues and motivated that they “should
pay 10 times as much to take the train” (O) instead of flying, for example. In O’s
opinion, a more accessible approach would be to influence public opinion by lobby-
ing for “political acceptance” among citizens of policy decisions that make flying
more expensive and trains cheaper.

O: In other words, I was probably more judgemental during high school. Now I have greater
understanding that some people have other priorities or that they don’t £zow any better. It’s like
impossible to have that knowledge. You can’t expect that of every individual . . . Well, yeah, may-
be knowledge about climate change and some awareness that we have to do something about
these problems.

Norms related to food

The food related section of the young people’s stories are associated with the follow-
ing norms: not to eat meat or eat less meat, purchase KRAV (organic) labelled/eco-
logically produced food, purchase locally produced and seasonal products, buy fair
trade certified products, boycott products that are considered to be unsustainable
“villains” such as giant shrimp and threatened fish species. Here you find boycott® as
well a buycott9 among the methods of putting pressuring. Another, and in part al-
ternative approach to advance sustainable food consumption and production by
means of one’s own life style is to work for collective changes in food and agriculture
policies.

Being an aware consumer also means striking a balance. Buying local produce can
at times outweigh buying ecologically. It is a matter of considering sustainable aspects
when you shop, and adjusting accordingly:

M: There is so very much, to consider . . . that it’s not just the /zbe/ but . . . that it is more a
matter that you think a little when you shop [. . .] Like, for example, I would rather buy Swedish
apples that are not ecologically grown. Things like that. I #ever compromise on certain products,
like . . coffee and cocoa and tea and stuff like that. Because it is so very important, and yet, I see
it as a bit of a luxury. And bananas, too. You do what is sensible.

Reasons and arguments for norm breaking related to food

Being a vegetarian or vegan is motivated in the stories because by so doing, you place
fewer demands on the limited environmental space than a carnivore does, as well as
enabling food production that is less resource demanding.

8  Here it means actively refusing to buy something with the intention of having an impact.
9 Here it means actively and positively choosing to buy a product because it is fair trade or environ-
mentally labelled, for example.

234



M: In part because it uses less energy; it is less resource demanding and takes up less environmen-
tal space. It would give more people the opportunity to increase their standard to a fairer level if
we didn’t use as much agricultural land for cows to graze.

One argument is that the same arable area could feed more people.

K: Well you know that ten times more land is needed to produce a kilo of meat than to produce
a kilo of vegetables and such.

But it also has to do with animal ethics and one of the interviewees feels that it was
the animal rights argument that convinced him to become a vegan. Even milk and
egg production involves the exploitation of animals.

K: It was like this classical thought that animals are individuals with their own worth, so to speak.
And that it is wrong to use them just to produce . . . yeah, like producing food for people. Espe-
cially if it is done on a large scale and in a way that is painful.

The only one of the interviewees who started to eat meat again after several years as
a vegan and even more as a vegetarian motivated the decision as follows:

K: Suddenly I could no longer buy the idea that animals were individuals. Plus that I had a more
nuanced picture of the environmental argument for vegetarianism and veganism and that stuff.
Maybe I had realised that . . . an optimal diet from an environmental point of view was, perhaps,
a mixed diet. [...] So it was a combination of what is a good environmental choice and how you
view animals.

He still tries, though, to keep down his meat consumption because he knows that
“there is an upper limit to how much meat you can eat [...] if you want to keep your-
self within an equitable environmental space and such” (K). He thinks that the op-
timal diet for a Swede from the point of view of environmental and global fairness is
one of locally produced root vegetables and grains with smaller amounts of vegeta-
bles, meat, milk, eggs and possibly fish. His reasoning is that there is land that is not
suitable for cultivation but better for grazing.

As it was with the positioning in the transport sector, reduced meat consumption
is motivated with “practise what you preach” (L), but without going to extremes be-
cause it is important that others accept the message and reduce their meat consump-
tion:

L: I don’t think you have to be that careful and that you can eat fish now and again because I am
a vegetarian for solidarity reasons and for environmental reasons. So I don’t absolutely follow my
own rules. I think that is very important too because you want to get people to accept the mes-
sage, that it’s not just about turning on and off a switch, but that you can reduce. If people reduce
their meat consumption, that’s good.

Boycotting unsustainable villains is something young people do, among other rea-
sons, for their own sake because it feels good not to participate in unsustainable de-
velopment. But they also see boycotting as a way of having an impact. It is comfort-
ing to know that you do not support the depletion of cod, while at the same time,
according to O, you probably would do more good if you put your energy towards
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building public opinion against illegal cod fishing and less on your own personal eat-
ing habits.

O: It feels really good not to eat fish when you see all the stuff about illegal cod fishing and giant
shrimp and there is a lot that is related to fish consumption. Just so you're not a part of it, right?
Not supporting it. My money doesn’t support that awful black market mafia that is depleting the
sea . .. But, I mean, I would probably do more good if I ate cod and did one of those documen-
taries (critical of the cod fishing industry).

The feeling of living a life consistent with one’s values is a strong driving force, i.e.
to live according to one’s convictions. A positive basic outlook can be another driving
force. You can make a difference.

N: And then I suppose I have chosen to believe in . . . that you still can . . . reverse the trend. So
that things turn out bezter. In other words, that everything doesn’t have to go to hell. It can ac-
tually . . . It is a fairly positive basic outlook, 1 think, that is the driving force . . . I can be really
angry and really tired and yet, I wouldn’t be able to keep on fighting for different causes if it
wasn’t that I believed that you can make a difféerence. That you can reverse the course of things.

The reason for choosing to put time and energy into a boycott of the unsustainable
villains can, apart from the gains in factual matters, be because it can be a way of at-
tracting the still uncommitted to a greater awareness and involvement in sustainable
issues in general. For one of the interviewees, the giant shrimp issue is an example of
a truly “educational” (N) question when it comes to talking to other people who are
less interested in sustainability questions about what ecological, social and economic
sustainability can be:

N: I got caught up in it (giant shrimp issue) because it was such a clear example of something in
which the social, economic and ecological are interrelated. That’s when you can really speak the
different languages when you’re talking to other people. To not just say, “Yeah, save the man-
grove forests because they are so fine. A lot of fine animals live there. And the biological diversity,
you really have to have more of that.” You can continue on until you are talking about deep sea
fishing. Or anything conceivable. And then it immediately becomes more interesting, even for
economists.

In that way, N believes, it becomes a question about which you can communicate
with everyone. It can be a gateway into talking about global contexts of an ecological,
social and economic nature. And of what we have the right to do towards other peo-

ple:

N: It’s not just that it’s easy to talk about it. If they’ve understood #hat question, they can also
often talk about other things as well, when there are clear examples of how everything is related.
Socially, economically and ecologically, you can say. It’s such a good . . . (short laugh) summary
of global environmental problems. And you can ask yourself . . . “by what right do we think that
we . .. can eat giant shrimp in Sweden?”

That giant shrimp are such a clear symbol of luxury also makes it interesting as an
issue to become committed to. It is so easy to replace:

N: But #his is a product that I can’t even really . . . that is probably what makes it so interesting,
that I can’t even see the point of it. I think that they can be replaced, that there are shrimp in our
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oceans too (laughs). They are not giant here, but . . . In that way it becomes evern more of a kind
of luxury symbol.

Becoming very knowledgeable about issues involving the ecological and social con-
sequences of different sorts of production results in one easily thinking and feeling
more and caring more, according to one of the interviewees. But one problem is that
the information does not get out to the population in general. “I believe that you
could talk about banana cultivation with poisons for an hour and quite a lot of peo-
ple would care. It’s just that you can’t get the information oxz” (N). But even when
the information is spread, it does not always have an impact on everyday action an-
yway: “But sometimes the economic arguments take over so that it doesn’t manage to
trickle down into everyday life anyhow” (N).

Norms related to clothing

The young adults in this study associate the West’s over consumption of clothing
with resource depletion, environmental pollution and socially unsustainable working
conditions in the producing countries. Their counter strategies are to reduce clothing
consumption, make conscious choices of producers, and second-hand purchasing.
Clothes are also seen as style indicators with consequences for the possibilities one
has to reach out with ideas and messages.

Reasons and arguments for norm breaking related ro clothing

The young people’s arguments for reduced consumption of clothing and other goods
are energy consumption, hazardous emissions, emissions that negatively affect the
climate, health problems of workers on cotton plantations and unacceptable working
conditions for employees:

M: If you think about, say, clothing production, it is really very terrible when people die from
poisoned cotton when they are only 40 years old.

There should be incentives for reduced consumption even for consumers, such as a
shortened work week and more leisure time:

M: If you bought /ess . . . then maybe you would also have more time. You would see that eve-
rything is related, so to speak. A shortened work week, for example. If we bought less, we
wouldn’t need to work to get as much money either and then we could maybe /ive a little more
and do other things that are fun.

Changing clothing norms is related to a bigger life style change, the aim of which is
to reduce one’s consumption and negative impact on other people’s health and en-
vironment. It is the result of an awareness that all of one’s actions have an impact.
Sometimes the life style change is radical:
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O: People don’t believe me when I say it. That I really could spend all my days trying on clothes
and going to McDonalds’s when I was in junior high. I hadn’t started to change my /ife style like
I did later on in senior high. I tried to consume as little as possible (during senior high). Not to
buy so much. Not buy so much clothing. Mostly second-hand clothes. Yeah, reduce your con-
sumption and environmental footprint quite simply. Related to the fact that all of your actions
have an impact. And try to reduce the impact and reflect on the ways you want to make an im-
pact. It is enormously related to consumer power. But not jusz consumer power. It’s also a matter
of reducing your consumption.

It is a dilemma for one of the youths because he thinks it is fun to buy new clothes:

M: There is so much artificial need. I Aave, like, . . . one and a half closets full of clothes. I can
hardly push 7z any more. But Istill think it’s fun to buy new clothes (short laugh). You wish you
could somehow be satisfied, be mentally stronger and not care so much about the superficial and
clothes.

Another of the young people still uses clothes from when he was in middle school
and does not feel any need to buy new ones:

J: In other words, I have worn the same clothes since I was in 6™ grade. So it’s like no problem
for me. And it’s really no problem for them (friends who buy lots of clothes) either, but it must
be some kind of psychological attitude that they need clothes even if they really don’t. And that
type of attitude can very well be altered with trends.

Consumption of immaterial services instead of consumption that reduces the earth’s
resources “could become fashionable” (J). “That people buy those kinds of immate-
rial services, I mean, like programmed codes . . . It can very well vary with trends”
(J). However, ] is also of the opinion that it is not entirely impossible to expect that
even his “hedonistic friends” (J) could one day realise the unsustainability of contin-
uing with consumption that would deplete “6 earths” (J) if everyone was to live like
we do in the West.

J: It’s certainly not the case that they are so hopeless either. They could very well come to the
conclusion that it might not be entirely reasonable to expect that we will use up 6 earths ...

So far, though, J has not seen any tendency in that direction among his friends.
Low consumption compared with average, particularly when it comes to clothing,
can have undesirable consequences in that the low consumer stands out. This is a
consideration that some of the interviewees also talk about. Extreme clothing styles
can attract some young people, but repel others and thus reduce the ability to involve
broader group of youths. It becomes a choice between the goal of reaching more and
broader groups by keeping within the accepted clothing norm, and reducing one’s
resource consumption by distancing oneself from the accepted clothing norm:
I: Even if I also buy a lot of my wardrobe second-hand and maybe don’t dress like
someone in Vogue magazine . . . I still try not to have a clothing style that is too ex-
treme. Because I believe that also make you stand out a little. I have to admit that to
a certain extent radicalism, just like extremism, can astract those who are searching
for it. At the same time, 7 think that we have to be more mainstream to get more
young people to join the movement.
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In summary

An overall social norm expressed by the young people in the study is that they want
to live in a way that means their consumption is restricted to a fair and just Environ-
mental space'’. Their justification for their actions is that it feels good to act in a way
that agrees with what they think is right, but their motivation is also of a strategic
nature: They see action as a means for change and a way to make an impact. Some
of the youths have altered their view of individual responsibility for life style being
the key to change. They now strongly emphasise action strategies to try to influence
structural changes that make living sustainably easier for all. In spite of this shift in
perspective, they continue to adapt their consumption to a great extent to what they
consider to be sustainable, for several cited reasons.

Norm arenas where norms develop and are supported

Three important norm-building arenas are described by the young people: school,
family and voluntary organisations. The roles these arenas play are different for the
interviewees especially when it comes to where the balance lies between school and
family. The study’s strategic selection procedure ensures that voluntary organisations
are a significant arena for all the young people involved because it was here the inter-
viewees were found in the first place.

In the young people’ stories, the significance of family often has a weak relation-
ship to the interviewees™ actions on specific issues, with the possible exception of
food. The family has great significance when it comes to basic values, general com-
mitment and confidence in one’s ability to make a difference. The importance that
the adult world plays emerges in the stories: adults are there to challenge the opinions
of the young people and as a confirmation that their commitment is positive. School
is also described as influencing values, self-image and knowledge growth. Member-
ship in associations and friends play a big part in knowledge growth when it comes
to problem definitions but primarily when it comes to solutions and action alterna-
tives.

Familys significance

One of the youths describes his and many other young people’s commitment as
though it “builds on a legacy from our parents” (K), a legacy that is expressed in a
new way today. It may concern different issues in different families. When it comes

10 Environmental space means the consumption of natural resources and pollution of the environment
that is acceptable without compromising the ability of future generations to support themselves and
maintain biological diversity. The fairness principle means that each country has the right to the
same amount of environmental space per person. It does not mean that everyone has to necessarily
consume exactly the same amount of every individual natural resource. However, it guarantees all
people’s right to have their reasonable material needs satisfied.
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to food, it might be about everyday activities such as buying ecologically produced
groceries:

A: We (in the family) have been a lot into “buying ecologically and buying locally.” My mum
bought milk from a place, a farm where she worked. She bought cheese and bread from a local
ecological farm. And she was involved in starting up a shop that sold ecological produce.

B: My mother really went in for ecological milk. She was a part of the old vegetarian movement.
I think she joined up in the 60s. She always pushed for ecological products.

Parents were a springboard and discussion partners in factual matters but some of the
youths describe it as being more the other way around, that their parents were influ-
enced by the discussions. One of them related the impact he had on his father’s un-
derstanding of transport issues, “I don’t know if he had it from zhe start but he goz it
in any case. He is quite receptive” (O).

Several of the interviewees relate that a positive basic outlook of their own abilities
to have an impact come from their families:

N: I think that I got it from home, because I have a mother who . . . never gives up. She is really
a giant . . . she can convince most people of what she thinks is appropriate. I mean, she can go
into a petrol station and get them to remove the pornographic magazines just by talking to them.

Schools significance

Some of the interviewees point out positive and committed teachers as being signif-
icant in developing confidence in their ability to have an impact. One of them relates
that he remembers “that they were positive” (K). They questioned such issues as
homelessness, starvation and environmental pollution and showed alternatives, “It
could be like this instead” (K). His teachers presented development as something
that grew out of the action of humans. “That democracy was something humans had
established and won” (K). That it was “someone who arranged it, so to speak” (K).
His teachers emphasised “the ability to take action” as being significant for change.

The young people bear witness to varying experiences of how school contributed
to their knowledge growth in the norm areas being investigated. There are examples
of disappointment with high school environmental instruction on transport. Infor-
mation material from the car industry was used uncritically in classroom instruction.
The catalytic converter was portrayed as having already solved automotive environ-
mental problems, which contradicted the information they had received from the
voluntary organisation in which they participated:

O: In school we had information material from the car industry that told how catalytic convert-
ers had fantastically changed the Swedish environment. First there were dark pictures and then
it was just, “Oh, after the catalytic converter all the water was clean . . .” We knew, though, that
things hadn’t changed. We had those kinds of facts, of course, from the environmental move-
ment. We may have gone through it in chemistry class as well; ’'m not sure, though, maybe. But
not with that teacher in any case. And he was not at all critical. . . . Really strange!
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But the young people also have very positive things to say about the school’s role in
their knowledge growth. The education they received has led to an understanding of
scientific relationships that has facilitated their reading of environmental literature
outside of the school context:

O: ... but chemistry was fun because you could understand more about acidification, ozone . . .
Yeah, the teacher got into a lot of that . . . chemical reactions. Or low-altitude ozone, how it is
formed. Now I don’t remember that stuff anymore, but then I knew it well. Exactly how it

worked. Thanks to school.

For one interviewee, what he learnt in school has stimulated him to reduce his meat
consumption:

I: T went to a high school that was located in a nature reserve and we were served vegetarian food.
I was a vegetarian and I already had some kind of environmental political involvement then . . .
and there was, of course, considerable environmental awareness at that school and there was a lot
of discussion on questions of fairness and equality at school.

In another case, it was the absence from school that was experienced as enabling:

J: T usually . . . from a popular science point of view say that I became a vegetarian when I had
strep throat and watched educational programmes all day. I stopped eating pork and then beef
and then I stopped eating lamb; chicken I had already stopped eating and I stopped eating fish
two years later [. . .] Yeah, it had a lot to do with the global waste of resources involved in live-
stock breeding. It had something to do with 10% . . . On the whole, these bouts of illness were
much more productive than my time in school.

But school played an encouraging role when a student had already taken a position.
J related how a teacher in a biology lesson on the nutritional pyramid incorporated
the position ] had taken to eat vegetarian. ] thus received attention and an opportu-
nity to develop his arguments:

J: The nutritional pyramid was a part of it, of course, though it wasn’t a part like this “with the
90 percentage loss.” In the books it was presented more as a good quality picture with a lot of
fish at the bottom and one at the very top, or a person or something like that. But. . . then . ..
I don’t think that I wasn’t considered as a resource as a vegetarian. There is still a point there. I
mean, the teacher saw me as a subject for debate . . .

One of the interviewees describes the role distribution as follows: it is in the family
and school that basic values are formed but, “On the other hand, I would probably
say that it is in the voluntary organisations, those contexts that you choose yourself,
that the real development or processing takes place” (K). An organisation is a context
one has chosen and that is where one starts to talk to peers about it.

Voluntary organisations’ significance

As one of the interviewees formulated it, it is in the voluntary organisations (as Na-
ture and Youth Sweden) that one starts to reflect on what fundamental values, such
as everyone’s equal worth, really mean. Organisations and the courses and spare time
activities they offer have been important in supporting the young people’s break with
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previous norms. The non-formal lectures in voluntary youth organisations are high-
lighted by some of the interviewees as important clarifiers of concepts and connec-
tions. That the non-formal lecturers have been young committed people is also
stressed as important. The context plays a significant role in the emotional impres-
sion and thus on the impact:

O: And it was really . . . it was really awesome to hear the lecture on . . . global . . . issues and hear
someone put it in words . . . It became so obvious somehow when . . . 20% of the world’s popu-
lation consumes 80% of the world’s resources. I don’t remember having #hat presented so clearly
to me before. I mean, it can’t have been the first time I heard it in my life. But just in that context
and with those people made it so enormously powerful.

Organisations as well as friends have contributed to knowledge about the role of
transport in sustainable development. One example is knowledge of structural causes
of increased emissions from the transport sector:

O: ...and it was really connected to the insights that freeways increase traffic. [Yes, and how did
you gain those insights?] It was 7ot at school. It was through discussions. It was being at meetings
... then it was also in discussions with others in the Society for Nature Conservation or that you
received a brochure, or that you talked about it with someone.

There are also stories that describe the road to conscious vegetarianism by means of
adapting to a significant person or group. Vegetarian eating habits came first and
then the arguments and awareness were gradually developed: that it had to do with
global environmental space and not exceeding one’s ecological footprint.

L: I became a vegetarian in junior high but it probably was mostly because my brother was one
and I looked up to him so it wasn’t so much taking a stand — or it was that — but it wasn’t like
had come up with the idea myself. [ . . . ] The first vegetarians in 7th grade — it was me and the
Muslims who got special meals in the cafeteria. The next year there were more who became veg-
etarians. In the beginning I couldn’t find any arguments for being a vegetarian — I thought sau-
sages were a bit disgusting (laugh) but gradually I learnt that it had to do with global
environmental space — how much space a person can occupy without exceeding his or her eco-
logical footprint. That you shouldn’t consume more than what the earth can bear . . . and to
show solidarity with animals.

Not eating broiler chickens was a prevailing social norm in the Nature and Youth
Sweden club that collided with the family norm when one interviewee, as a 12 year
old, joined the club. The attitude towards eating broilers among the “old” members
appeared to be a bit tough, but it felt like “no offence was intended.” Having differ-
ent norms in different contexts could be a solution when approaches and habits col-
lided. One norm could be the standard at home and another in the club: “You
changed #here (with the Nature and Youth Sweden club) in any case” (N). Even
though you continued eating chicken at home. “If you are 12 years old, it’s not very
often that you can really restructure an entire family . . . 1 don’t even think I #7ied to
take that battle on at home” (N).

Some became vegetarians more or less on their own, but eventually met other veg-
etarians in organisations. One of the youths related that he did not know any vege-
tarians when he became one but, “On the other hand . . . It was at about the same
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time I joined the Nature and Youth Sweden club. And then, a little bit later, I met
other people who were vegetarians and vegans” (K).

Another of the interviewees related that to start with, it was quite unusual to have
vegetarians at school, but that the norms there changed gradually. Some of the
friends who at first pestered him and thought it was bizarre were eventually influ-
enced and became vegetarians themselves:

L: T was the first at school to become a vegetarian. And all of my friends were on my case. They
nagged me about it weeks on end. “But why? Oh how strange! Why are you like that? Oh, oh.”
And then they were the ones to become vegetarians themselves later on. They thought I was some
kind of Martian when I did it. But it has an effect eventually. Often. Not on everyone. But on
some.

All of the interviewees testify to the importance of school knowledge. But all strongly
emphasise the knowledge growth that takes place in their time spent in organisations.
As one of them expresses it, it was in the organisations that knowledge felt important
and fun:

L: Al T have learnt, on the whole, that I have had use for — no, // is an exaggeration — but most,
I have learnt in organisations. 1 learnt a lot in school, too. There is a lot of basic knowledge you
have to have and such. But the place where I felt that it was important and fun was, for sure, in
the organisations.

Another young person describes the importance of meeting peers in the organisation
setting like this:

K: ...in school we learnt such things as that all people are created equal and that we have a re-
sponsibility towards future generations. On the other hand, we never were allowed or encour-
aged to reflect on what that really meant. But I think that is something that is rather natural

because . . . in school it’s like the meeting of two generation . . . and one has the upper hand
because they have the authority. And then when you discuss with peers, that is when you formu-
late, as it were . . . the significance of it all.

It is clear from the stories that the three norm settings — family, school and voluntary
organisations — have contributed in varying ways to the young people’s formulation
of norms. It is also clear from the results that organisational life plays a crucial role
in the youths’ reflected consumption choices and in their considerations of how they
can have an impact on development in a sustainable direction. In the mission from
UNESCO (2005) to work for change of consumption norms through EDS, it ap-
pears reasonable to focus some of the searchlight on informal and nonformal learning
arenas such as the family and voluntary organisations.

Discussion and conclusions

In our empirical material, we have observed a number of tendencies in the stories of
young people. From them we can draw the following conclusions:
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The young people in our explorative study have broken social norms concerning
established and frequently occurring consumption patterns for food, transport and
clothing. Their norm breaking corresponds to recommendations for life style change
that the IPCC advocates in its fourth report on steps to counter climate change. In
other words, they are actions that could be on their way to becoming social norms.
The young people in the study can be seen to be at the forefront of this change in
norms and thus became norm breakers as a result of their way of transforming
knowledge of sustainable development and the taking of a distance moral stance into
action in their everyday lives and in their communities.

Different norm settings have had varying significance for the young people’s abil-
ity to break established norms when it comes to consumption actions — food, trans-
port and clothing. Consequently, it is of scientific value to consider the importance
of different social groups, organisations and social movements in ongoing ESD re-
search and education. We can describe these as norm supporting (or norm-breaking
facilitation) settings for young people. The organisations and social movements have
been significant for knowledge growth and in providing an arena for action, thus en-
abling and supporting the establishment and reinforcement of new social norms.

The ESD research can learn from the processes in norm-building settings to be
found outside of school. We can understand and describe these processes as informal
and nonformal education for sustainable development.

It is important for ESD research to not just focus on the system aspects of educa-
tion (school, teachers, teacher training, textbooks, etc.) but to see other active arenas
of influence and norm settings such as the home, family, peer groups and voluntary
organisations, media and the press that are significant for young people’s norm
building and norm breaking. What concrete significance can these have for the ESD
research and the educational system? The soon-to-be-completed study of Swedish
active youths that this article has borrowed empirical material from examines how
commitment and distance moral in action has emerged, from the perspective of
young people. It would be valuable to have international studies to compare how the
three arenas — informal, nonformal and formal learning — interplay in other condi-
tions than Swedish ones. What role do the differences in legislation and regulations
play between countries? What role do the distinct conditions for voluntary organisa-
tions and social movements as well as family life play in active young people’s stories
from different countries? These are questions that are highly topical and urgent in
the UN’s decade of education for sustainable development.

Referenser

Appelstrand, Marie (2007) Miljomdlet i skogsbruket — styrning och frivillighet. Lund Studies in Sociology
of Law 26 (Lund, Lund University).
Aubert, Vilhelm (1976) Reztens sociale funksjon (Oslo, Universitetsforlaget).

244



Baier, Matthias (2003) Norm och ritsregel. En undersskning av tunnelbygget genom Hallandsdsen. Lund
studies in Sociology of Law 17 (Lund, Lund University).

Bertaux, Daniel (Ed.) (1981) Biography and society: the life history approach in the social sciences (Vol.23)
(Beverly Hills, Sage).

Bicchieri, Cristina (Ed.) (1997) The dynamics of norms (Cambridge, Cambridge University Press).

Elster, Jon. (1989) The cement of society: a studly of social order (Cambridge, Cambridge University Press).

Etzioni, Amiati (2000) Social Norms: internalization, persuasion and history. Law & Society Review. Vol.
34,

FAO (2006) Livestock’s Long Shadow (http://www.fao.org/ag/magazine/0612sp1.htm)

Friberg, Staffan (2006) Normbildningsprocess genom brukarsamverkan. Lund Studies of Law 24 (Lund,
Lund University).

Gillberg, Minna (1999) From Green Image th Green Practice: Normative action and self-regulation. Lund
Studies of Law 6 (Lund, Lund University).

Hallerstrom, Helena (2006) Rektorers normer i ledarskapet for skolutveckling. Lund Studies in Sociology
of Law 23 (Lund, Lund University).

Hechter, Michael and Opp, Karl-Dieter (2001) Social norms (New York, Russel Sage Foundation).

Hydén, Hakan (2002) Normvetenskap. Lund Studies in Sociology of Law (Lund, Lunds universitet).

Merleau-Ponty, Maurice (1962/1999) Phenomenology of perception. (transl. C. Smith) (London,
Routledge).

Olsson, Patrik (2003) Legal Ideas and Normative Realities. A case study of children’s rights and child
labor activity in Paraguay. Lund Studies in Sociology of Law 19 (Lund, Lund University).

Rejmer, Annika (Ed.) (2004) Normuvetenskapliga reflektioner. Research report in Sociology of Law
2004:5 (Lund, Lund University).

Svensson, Méns (2008) Sociala normer och regelefierlevnad. Traiksikerhetsfrigor ur ett riittssociologisks
perspekriv. Lund Studies in Sociology of Law 28 (Lund, Lund University).

Swedish Government Official Report (2005) Sustainable burdens — brighter consumption (Swedish title:
SOU [2005:51] Bilen, biffen, bostaden - Héllbara laster, smartare konsumtion.) Stockholm.

UNESCO (2005) Report by the Director-General on the United Nations Decade of Education for
Sustainable Development: International Implementation Scheme and UNESCO’s Contribution to the
Implementation of the Decade. Available on line at: hetp://portal.unesco.org/education/en/
ev.phpURL_ID=36025&URL_DO=DO_TOPIC&URL_SECTION=201.html (accessed 7
September 20006).

Wickenberg, Per (1999) Normstidjande strukturer. Miljitematiken birjar sl rot i skolan. Lund Studies
in Sociology of Law 5. Dissertation (Lund, Lunds universitet).

Wickenberg, Per (2004) Norm supporting structures in environmental education and education for
sustainable development,. in: Wickenberg, P, et al. (Eds.): Learning to change our world? Swedish
Research on Education ¢& Sustainable Development, pp. 103-127 (Lund, Studentlitteratur).

Ohman, Johan (Ed, 2008) Values and Democracy in Education for Sustainable Development.
Contributions from Swedish Research. Malmé: Liber forlag.

245






