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Abstract

This paper discusses tying, a practice which, wiead by large firms, has in the past been
treated as anti-competitive and therefore undesirdb the European Community, tying has
been assessed in only a few court cases. The lgol dadtra Pak Il case was one such case.
There, the court held that the defendant, Tetra Wak using tying in order to obtain market
power by excluding its competitors. This judgmemtsweontroversial already back then and
even more so today, above all in light of advanggmenade in economic theory on tying.
These advancements have resulted in a call for r@ moonomic, effect based approach to
tying cases, rather than a form based approacls, Paired with the fact that tying has
recently been tried in court, in the Microsoft casave prompted me to go back to review the
Tetra Pak Il case, applying the proposed effectedaspproach. | have found several
difficulties in doing so, but also, more interegtin | have found that using an effect based
approach in the Tetra Pak Il case could, and psrkagn should, have resulted in a different
outcome of the case.

Keywords: Tying, Tetra Pak, Article 82, Dominant Position,r@getition Policy
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1. Introduction

Every firm in a competitive market will seek to ltmthe extent of the competition it faces.
Firms differentiate their products, seek patent$ pursue aggressive advertising strategies,
all in order to get ahead of the competition. Otfiens react with strategies of their own,
whereby existing products are improved and newirarented. Prices go down and product
quality and product variety go up. All of this wdlentually, and to some extent, benefit the
consumer. Yet there are other strategies by whitihmacan limit the competition it faces.
Generally, the firm can behave in a way so thastexg competitors are forced to exit the
market and/or so that potential competitors ard ke Such practices can hardly be said to
benefit neither competition nor consumers. Thisepageals with one such practice, tying,
which historically has been perceived to constitarieexclusionary, anti-competitive abuse.
However, economists are now raising concerns that assumption of tying being an
undesirable practice overlooks the fact that tygag have other effects, some of which may
actually serve apro-competitiveand be beneficial to consumers. Therefore, ecasterand
competition authorities alike are beginning to #smselves: Should the practice of tying be
approached in a different manner?

1.1 Issue

Tying is a practice which is extensively used irrimas markets. Two of the few, but
important, tying cases in the European Communii@)(Bre theHilti and theTetra Pak Il
cases. The relative absence of tying cases in f@esiice then could have multiple
explanations. The substantial fines paid by thesapanies, Tetra Pak in particular, could
have had a deterring effect. Still, this does neamthat the practice of tying has stopped
altogether. In fact, many would argue the oppot¢itat tying occurs all around us. Recently,
however, tying was once again at the center ohatte in the EC, as the Commission
charged Microsoft of illegally tying its Media Plyapplication to its Windows platform. In
light of that case, one may wonder if we perhaps sgeing a shift from the classical,
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contractual form of tying towards a more technatagform. That is, a form of tying where
products are integrated into system, by meansinf§tyAs previously mentioned, since the
Tetra Pak Il case, advances in economic theory bae® made, particularly in the field of
tying, making it worthwhile to go back and studwgtticase again.

1.2 Purpose

The purpose of this paper is to analyze tying ia Tretra Pak Il case in light of recent
developments in economic theory. The idea is ta ghere light on the practice of tying,
which is commonly used and highly desirable by mamys, but which still appears to be
frowned upon by competition authorities and couxsre precisely, | will review the Tetra
Pak Il case, using the recently proposed effeckdapproach to article 82, and in doing so
perhaps trying to determine whether the outcomdddoave been different had the case been
tried today.

1.3 Structure and Material

To achieve the aforementioned purpose, | have choas a first step, to provide a
background to the concept of tying. | begin by wiefy the practice itself, explaining the
potential effects, both anti-competitive and pronpetitive, that may arise from tying.

| then proceed with a chapter on competition golmrimarily focusing on its general
principles and on the competition laws of the EGe Thext chapter will directly address the
Tetra Pak Il case. Using the Commission’s decisiami)l first provide a background to the
case by describing the complaint and the indus$twill then move on to the Commission’s
definition of the relevant market, then on to markteucture and dominance, market behavior
and, finally, Tetra Pak’s response.

In the analysis chapter, | will first describe tie different ways of how to approach
an article 82 case; the form based approach, whashused in the Tetra Pak Il case, and the
effect based approach, which has recently beeropeap | will then look at the implications
of applying the effect based approach to the Tr#dall case.
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This paper is to a large extent based on otheerpapnd articles on tying. Premier
sources of information have been the works of Baxialebuff, particularly his paper
“Bundling, Tying and Portfolio Effects”. Other suhstial sources have been the works of
other economic and antitrust scholars. Econonecdiure has also been employed, primarily
books on industrial organization and industrialrexmics. For the competition policy chapter,
| have made extensive use of books on Community ¢@mpetition policy and competition
law. For my analysis | have made use of a repater@d by the Commission from the
Economic Advisory Group for Competition Policy (E&B).

1.4 Delimitations

The reasons for using tying are many and the thbehnd this practice extensive, leading
into other, highly complicated fields of industriatganization. Price discrimination, for
instance, is one such a field. Yet, for the purpafdhis paper, | see no use in going into detail
in such fields. Instead, | believe it is sufficidotbriefly address the other fields, providing a
short explanation to what they are and why theyralevant to tying. | will, however, provide
examples of further reading, so these topics,ednee, can be reviewed further.

In reference to the choice of case, Tetra Pak fyrther delimitation must be made.
The Tetra Pak Il case cannot be regarded as parghng case. In fact, this case involves
several practices by the firm, many of which bgwoagentiallyabusive under article 82. These
will not be directly assessed in this paper, busttill be taken into account. This of course
raises the question of why not simply choosingifistance the Hilti case, which came before
Tetra Pak Il. The answer is that the Tetra Palaskec in addition to reinforcing the findings in
the Hilti case, raised a few new interesting issdso, essentially revolving around food, the

Tetra Pak Il case appears more relevant to consumer



2. Theory of tying

2.1 Defining Tying

Tying is the practice of making the purchase of preduct conditional on the purchase of
another. That is, to obtain product A, product Bstralso be purchasédProduct B, however,
is still available individually. Product A is reghad as théying productand product B as the
tied product

Selling two or more products together is generlafigwn asundling a practice which
has three subtypes: pure bundling, mixed bundlmytging. Pure bundling is selling two or
more products together in fixed proportions anda dixed price, with the implication that
none of the products are available on an indivicasis’> Under mixed bundling, all of the
bundled products are available individually. Thendle, however, is usually sold at a
discount compared to the sum of the individual gmicTying can thus be regarded as a
“special case of mixed bundling and a dynamic fofrpure bundling™

Product bundles, whether pure, mixed or tied,cammon. In reference to tying, the
presence of such bundling is not always apparemnsider for example cars. Car
manufacturers always sell their cars with certaasibd features, for instance seat belts, a
steering wheel etc. The latter two can be purchasedrately, but the rest of the car, as one
unit, cannot. Therefore, cars are systems, intedrahrough tying or more precisely
technological tying. Often the tied products aranptementary, making one practically
useless without the other. One example is computeaters, where the tying product, the
printer itself, would be useless without a tonemtradge, and vice versa. But tying can also
involve products which are distinct, i.e. produetsch, in the absence of tying, have separate
demand’

Tying can becontractual or technological A computer operating system (OS) is an
example of technological tying. One example is waeveb-browser is integrated into the OS

! Nalebuff 2003:15.

2 Martin 1988:396.

% Nalebuff 2003:13 and Pepall et. al. 2005:166,169.
* Nalebuff 2003:15.

® Tirole 2005:8



and cannot easily be removed without harming theit€s.° Contractual tying exists when
the purchase of one product involves a contrachbbdation to also purchase another. Tying
can also be explicit or implicit. Implicit tying,rairtual tying, can be said to exist when the
productscan be purchased separately, but that certain ciramoes make this opportunity
available only in theory and not in practice. Exdaspof such circumstances can be a firm
refusing to honor warranties if the customer ugésrofirms’ products with the tying product,
or when the tied product is sold by the tying fieha price low enough to remove any
incentive for the customer to purchase it elsewhefging, whether technological or
contractual, explicit or implicit, could take plat®etween goods, goods and services and

conceivably also between only services.

2.2 Effects of Tying

Tying could be used for a variety of different r@as, or motives. Sometimes the motive does
not match the effect on the market, and in the émaleffects are what matter the most. The
effects on the market can be divided into two aatieg: anti-competitive effectand pro-

competitive effects.

2.2.1 Foreclosure

Foreclosure is an anti-competitive effect and carsdid to exist when one firm, through the
use of certain practices, is able to force compestito exit the market or to prevent potential
competitors from entering it. To be able to foreelacompetitors, a firm must hawearket
power Market power is generally defined as the abiifya firm to set its prices. But for the
purpose of tying, market power may be more acclyratescribed as the ability of a firm to
act independently of its competitors.

Tying can cause foreclosure when a firm uses #@skat power in the tying market in
order to create market power in the tied markeis T a form ofmarket power leverage
which in turn can be defined as a strategy whdierauses its market power in one market to

® Nalebuff 2003:14 and Pepall et. al. 2005:166.
" Nalebuff 2003:80-1 and Carlton & Waldman 2000:5.
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create effects in anoth&These effects could serve to protect the firm'skeapower in the
first market, to extend it to the second marketath?

Prior to the rise of the Chicago-school line cdgening, tying was considered purely a
means of market power leveratjeThe Chicago-school scholars held that market power
leverage was, if not impossible, then at least tpesble from a firm’s point of view.
Essentially, the Chicago-school claims that onlg emonopoly profit can be made, which in
turn makes monopolization of the second markettfesis'> However, the Chicago-school
argument rests on a series of heavy assumptioagntjor two being that the tied market
operates under perfect competition and constantrn®to-scalé” Most markets do not
operate under such conditions. In fact, some athae when the tied product market is
oligopolistic and scale economies are presentgtym leverage market power and cause
foreclosure can prove successful.

If leveraging market power is indeed possibleoild be done to achieve the two major
goals which were briefly mentioned earlier. Firsdyfirm producing both products may want
to create market power in the competitive markethe firm holding market power in the
tying product market ties its sale of this product the sale of another, for instance
complementary product, other firms offering onlg tomplementary product will start losing
customers. The lost customers are those who wantdmbination of both products. Losing
enough customers, competitors may be forced totbaittied product market, allowing the
firm with market power in the tying product marketachieve this in the tied product market
as well** Secondly, the tying firm may want to protect itarket power in the tying market.
This is of course only relevant when market poweahat market is not the result of a patent,
since there would then be no need for any othen foir protection. The firm aims to prevent
entry into the tying market, which may be detenden a potential competitor is faced with
not only having to produce the tying product bgbahe tied product, provided of course that
the tied product is not available from other praalsc Producing both products increase the

initial investments needed, i.e. raising the fiegdry costs.

8 Choi 2004:5.

° Evans & Salinge2004:19.

10 Choi 2004:5.

11 Whinston 1990:837-8 and Nalebuff 2003:20-1.

12 \Whinston 1990:838.

13 For a more extensive description, see Whinstor®.199
¥ Tirole 2005:17-8.
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| will take no stance as to which view | beliewelte the most plausible. It suffices to
observe that there is a divergence in economicryhen this subject. When the Chicago-
school criticism was raised against leverage theomge discrimination, which is discussed
below, came to be viewed as the predominant rebshimd tying. With the emergence of the
new leverage theory, this may have changed sligBiyh views must be taken into serious
account and one must also recognize that a firmusaytying to achieve both. The lack of a
uniform theory on market power leverage may be lprahtic when using an effect based
approach on tying cases, which will be addressekaranalysis chapter of this paper.

2.2.2 Price Discrimination

Tying can also be used as a means of achieving grecrimination. Price discrimination is a
form of non-uniform pricing where a firm charge$felient customers different prices for the
same products. A firm would want to price discriatm for two reasons. By charging
customers who are willing to pay more than the arnif price a higher price the firm can
extract more consumer surplus. In addition, the fivill be able to attract more customers,
i.e. the customers whose willingness to pay istleas the uniform pric&

Tying may help to achieve perfect, or third degmaee discrimination. Under perfect
price discrimination, a firm sets individual pricls individual customers that exactly match
their maximum willingness to pay. Therefore, praiscrimination requires that the firm is
able to set its own prices, which, under perfecapetition, firms cannot. A monopolist, being
the sole provider of a product, is free to deteamin price. A monopolist would typically set
the product’s price above its marginal cost, emaolhe firm to make positive profits. Such a
firm has market power. The key is that there areviable substitutes for the monopolist’s
product, i.e. making substitution impossible, wlasrender perfect competition, substitution
is infinitely possible.

Yet, most markets are neither monopolized noreo#lsf competitive. For various
reasons, the premier perhaps being product diffiaten, substitution is more difficult.
Therefore, the less the threat of substitutiongifeater the possibility of setting the price and,
by implication, the greater the market power ot tiran. Thus even competitive firms with a

certain degree of market power can engage in pigzgimination. It must be noted, however,

15 perloff 2004:388-9.
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that consumers will attempt to avoid price discnation. In fact, when there are no viable
substitutes, consumers tend to create their owea.eforts of consumers trying to avoid price
discrimination may lead to extra costs and by esitan social inefficiencie¥.

A firm with market power wishing to price discringite is faced with two main
obstacles: determining the willingness to pay amgrevent resale of the product between
different customers. The latter may be difficulteiosure, but the former can be achieved by
means of metering, either by direct metering orulsyng tying. Direct metering involves
installing a metering device onto, for instanceopying machine. The device then records
the number of copies made. Yet, there are certainrastances which may make the practice
of direct metering difficult. Metering devices canneasily be installed on all types of
products. Some may have characteristics that mia&et anetering impossible, while in other
cases, installing a metering device could substhyincrease the cost of the product itSélf.
In such cases, tying may prove a better meteringee

If the purchase of a product is tied to the pusehafconsumablesor that product, the
tying firm can measure each customer’s use of thegtproduct by the amount of
consumables purchased. To do so, the firm shothéreoffer the tying product as a lease or
to sell it at a low price, in order to attract bdight and heavy users. By forcing the customer
to also purchase the tied product, i.e. the conblamsafor which the firm charges a higher
price than would there be no tie, the firm separé#te light users from the heavy. Light users,
who otherwise would consider the tying product ¢axpensive for their intended level of use,
may now be able lease or purchase the product,dtaedening the tying firm’s customer
base. Simultaneously, heavy users also get thg fyiaduct at a cheaper price than before.
But since consumables are now more expensive, hesang will now have to pay more for
their level of use, up to the point where this dgjubeir willingness to pay. Thus the tying
firm can extract more consumer surplus and theeeiftcreases its profits. The consumables,
e.g. toner cartridges, serve as metering devicasgshniike the counter on the copying
machine.

It is very difficult to assess whether price disgnation is anti-competitive or even pro-
competitive. In its discussion paper of 2005, tlwandhission claims that price discrimination
is anti-competitive® However, some economists claim that price diseration can have pro-

'® Nalebuff 2003:77-9.
Y |bid. p. 74
8 DG Competition Discussion paper paragraph 179

11



competitive effectS while others hold that the effects are simply eaci® One can therefore
firstly conclude that there is no consistent theonythe effects of price discrimination and
secondly that the potential effects, whether aotnrgetitive or pro-competitive, are

ambiguous.

2.2.3 Pro-competitive Effects

In theory, foreclosure and price discriminationtbbaive in common that market power must
be present in the tying product market. Tying, heaveis also common in markets where
there is no, or only very weak, market power, inecompetitive market8: Therefore, it is
obvious that tying can be used for other reasodshaming other effects.

The efficiency gains that stem from realizing emmies of scale and scope can be
identified as pro-competitive effects. Simply patonomies of scalare realized when the
average cost of the producing firm falls as outpumcreased. Economy of scale applies to the
output of a single product, but selling the two carats tied together may actually increase
demand for them botH.Selling two products tied together may also gige toeconomies of
scope This means that a single firm producing both patg, instead of producing them in
separate firms, is more cost efficient. If the protd are complementary this is especially true,
since production of one in some cases is maderdasi®r perhaps even dependent upon, the
capacity to produce the other. For instance, priogucar brake discs and brake blocks in the
same firm may prove more efficient since the knawlof disc construction and production
may prove useful in constructing and producing Iblecks, or vice versa. Tying can help
realize economies of scale and scope since theupeoatan then be confident to be able to
sell both products.

Yet, there appear to be other more indirect, btlspefficiency gains from tying. These
efficiencies could be found in the protection obdwill and reputation of the firm, through
the protection of, or improvement in, product oiyedf Protecting quality could mean
ensuring that the main product functions propeilthvts complements, usually consumables.

19 EAGCP Report 2005:30-1.

20 Nalebuff 2003:78-82.

2 Evans Evans & Saling@004:5.
2 bid. p. 8.

%3 Nalebuff 2003:31-3.
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Tying the purchase of the main product to the pasetof the consumables will naturally give
the firm full control of what quality consumablegaised. Still, ensuring that the right kind of
consumables is used can be achieved in other erlems harsh ways. The machine
producing firm could, for instance, provide consbiegproducers with standards on the main
product and the consumables to be used togethér iyit.e. technical specifications and
such® However, a firm producing both products itself lvaiértainly object to providing its
competitors with such information and would prolyadnigue that retaininfull control means
that its customers are better off. Also, in theecas certain consumables, which are
characterized by being low-tech, neither retainifiod) control nor using standards is
necessary.

Product quality may also concern product safetpdBct malfunction may lead to
physical injuries and as a consequence to lialglitgstions. Trying to determine what caused
the malfunction, the main product or the consumadneld prove a costly process. In such a
case, producers will be likely to blame each otirich, in turn, may lead to costly litigation.
Having a single firm produce the main product amel tonsumable, such situations would
naturally be avoided. Also, knowing exactly where turn in case of a malfunction, a
customer may value such an integrated solutionenighan being able to get cheaper
consumables from other sources. As a consequeatsy able to take full responsibility for
the functionality and safety of its products, anfs goodwill can be substantially increased.

The issue of quality and safety has become pdatiguapparent when it comes to
warranties. Some producers may refuse to honantie product’s warranty if it is used with
other products of, in their eyes, inferior qualGourts are likely to target such practices, but
if the main product firm can simply instill enoufgnar in its customers that the warrantgy
be void, then perhaps it could deter them from gismher firms’ consumables. Actual
examples of this exist in the markets for printarsd copying machines, where large
producers like HP and Xerox have used such practice

These effects are pro-competitive because one Ibemefiting from efficiency gains
will force other firms to adapt and to compete eWander. That is, the result is increased
competition, whichgenerally will benefit consumers. However, judging from egonc
theory it is not certain how or even if the effiedy gains benefit the consumer. The fact that

efficiency gains increase welfare is of course @stjonable, welfare being defined as the

24 Bork 1978:379-81.
25 Nalebuff 2003:80-1
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sum of producer surplus and consumer surplus. Belfare does not take into account
transfers of surplus from one to the other. Thuslfare can well increase even though
consumer surplus is decreased. The most extrermt pbview on the effect of tying on
welfare is that of the Chicago-school, which stahed it is in fact irrelevant, from a welfare
point of view, what the relative changes in produmeconsumer surplus are, as long as there
is a positive net effect. Consequently, some ecdastsnargue that focus should be on
deadweight loss, rather than transférs.

Finally, in reference to efficiency gains, or mrompetitive effects, one can argue that
tying can give rise to such effects, but that tlaeg hard to identify and even harder to
guantify. This may have a profound impact on tHeafbased approach, as discussed in the
analysis chapter of this paper.

26 Martin 1988:403.
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3. Competition Policy

3.1 Competition Policy: What and Why?

Competition is an integral part of the market esayo Through competition, firms are
encouraged both to innovate and to make their iieBvmore efficient, resulting, ultimately,
in pushing down the prices. Under perfect competifirms are unable to act independently
of each other, therefore making them price taki@esfect competition, however, rests on a
series of stringent assumptions, most of whichrarely present in the real world economy.
Thus, most markets do not function under perfeatpetition, but in different states, ranging
from near-perfect competition to no competition. déirms operate in markets in between
these extremes, either in competitive, oligopaisti quasi-monopolistic markets. In many
markets, the market structure depends on factach, as product differentiation and natural
entry barriers, which cannot be effected throughuse of public policy. In other markets the
market structure can be the direct effect of theak®r of firms and consequently can be
targeted by policy instruments. By removing contp®tirestricting activities, such markets
can approach a state, not of perfect competitiahpbworkable competition.

Competition policy, or antitrust policy as it is@ known, is “...the set of policies and
laws which ensure that competition in the marketplas not restricted in way that is
detrimental to society®’ In other words, competition policy is vital to tiomotion of
economic performance and growth. Competition lawturn, is the set legal rules by which
the competition policy is implemented. As hintedwady competition policy has the goal of
promoting competition, for instance by curbing tiegative effects market power, ensuring a
high level of economic efficiency and a maximumelewf societal welfaré® With greater
competition come higher incentives for firms torgmse their production efficiency as well as
to innovate, to differentiate their products andd@e quality. Increase in efficiency will in
turn increase the welfare of the society. A lossveffare occurs when a decrease in either

producer or consumer surplus is not compensateshhipcrease in the oth& When using

27 Motta 2004:30.
28 |bid. p. 17 and Korah 2004:10.
2% Motta 2004:18.
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this definition, transfers between producer surplad consumer surplus, as hinted earlier, are
irrelevant when determining welfare losses or gaBsnply put the concept of welfare
measures efficiency, not equalffyStill, albeit not mentioned explicitly in any ofi¢ main
legal provisions of the European Community (ECg, Ehrectorate-General for Competition’s
(DG Competition) mission statement hints that fosl®uld rest on the welfare of the
consumers. This is most likely also the generalception of the purpose of competition
policy: to ensure that consumers are faced withpiaces and fair purchase conditions.

There are of course other goals for competitioficpo These could include the
protection of smaller firms, employment and envinemtal concerns as well as issues of even
more political or social character. Finally, anatldjective of competition policy could be
market integratiod’ This is especially true in the Community. Harmedizrules on
competition across states could help facilitateitibegration of their respective markets into
one, single market. In the presence of such rulaspnal measures, which have either the

objective or the effect of hindering trade or pramg national industry, can be targeted.

3.2 Competition Policy in the EC

3.2.1 General Principles and Goals

The goals of the Community’s competition policy #vend in article 2 of the Treaty of Rome
(EC Treaty). The main goal is the creation of a c@m or internal market, the like of which
is defined in article 14 as “...an area without intdrfrontiers in which the free movement of
goods, persons, services and capital is ensuredhesd frontiers are barriers which restrict
trade, directly or indirectly. Furthermore, artick calls for a harmonious, balanced and
sustainable development of economic activities ankdigh degree of competitiveness and
convergence of economic performance.

Article 3(g) specifies how the aforementioned goaite to be reached. Of primary
interest is the establishment of a system ensuh@igcompetition in the internal market is not
distorted. It may be worthwhile to mention thatichet 3(t) also speaks of strengthening

consumer protection, albeit without any speciatrefice to competition.

30 Motta 2004:18.
31 bid. p. 22-8 and Korah 2004:12-4.
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3.2.2 Treaty Articles on Competition

The EC Treaty’s rules on competition are foundritickes 81 through 89. The two primary
articles are article 81, which deals with collusiand article 82 which deals with abuse of a
dominant position. Not governed in the EC Treaty tie Community’s policy on
concentrations, which are instead targeted by thlerght Regulatiod? This regulation
prohibits concentrations, i.e. mergers, which maignificantly impede effective

competition®>

3.2.3 Article 82

Article 82 states that:

“Any abuse by one or more undertakings of a dontipasition within
the common market or in a substantial part of &llshe prohibited as
incompatible with the common market in so far amay affect trade
between Member States.”

Following this main text is a list of potential a@s. This list i:ion-exhaustivewhich means
that other, non listed abuses can be targeted khsStedying the article text the following
four important parts can be extracted:

Undertaking

Dominant position
Abuse

May affect trade

The word undertaking, which is mentioned in artBRleas well, is not defined in either article.
However, through literature and case law one cathethe conclusion that the word

undertaking is a collection of resources, a natamala legal person, engaged in some

32 Council Regulation (EC) No 139/2004.
3 |bid. paragraph 5.
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economic activity, by supplying goods or servic@his applies regardless whether the
undertaking is private or publfé. Throughout this paper | use the word “firm” as ieglent
to undertaking.

The Treaty does not explain the word dominanceteld, its meaning has been
developed through case law, starting with the WhiBeands case. There the Court found that:

“The dominant position referred to in this artidig2] relates to a
position of economic strength enjoyed by an undt@rtawhich enables
it to prevent effective competition being maintainen the relevant
market by giving it the power to behave to an apipide extent
independently of its competitors, customers andimalely

consumers®

The Court re-affirmed this view in the Hoffman-Lahe case, but added that the ability to
prevent competition did not have to be fulfilleamply that competition can bsufficiently
influenced® In the AKZO case, the Court added that a domipasition was such that the
firm in question had the ability to eliminate orisesly weaken existing competition or to
prevent market entr/. In its recent discussion paper, DG Competition dlasified its view
on the concept of dominant position. It states thathe definition of dominance consists of
three elements...” these being economic strength mar&et, the ability to prevent effective
competition and the power to act independently. hVak three elements are present, a firm
enjoys substantial market power and is thereforsidered to be dominafft. The question
that needs to be answered aftlafining dominant position is in what market the firm is
dominant. That is, the relevant market must beneei

The relevant market has two dimensions, the prodwarket and the geographical
market. In order to define the relevant market aghale, both product and geographical
market must be defined. A more detailed descriptioimow this is done will follow below.

A dominant position cannot in itself be punishedier EC law?® The firm’'s market

position could be the result of, for instance, ptgeand/or efficient business practices.

% Korah 2004:416 and Steiner & \Woa2i303:405-6,436.
3 United Brands paragraph 65.

% Hoffmann-La Roche paragraphs 38-9.

37 AKZO paragraph 67.

3 DG Competition Discussion paper paragraph 21-3.
% Motta 2004:35 and Korah 2004:121.
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Instead, the court must evaluate whether the darhifiran is using its dominant position in a

harmful, abusive manner. The concept of abuse uardiete 82 was defined in the Hoffman-
Laroche case as a behavior which has the objeativesffect, of influencing the market

structure, so that the degree of existing competidioes not grow, or is maintained, but
instead that it is weakenéd.

There are many potential types of abuse, but thasegenerally be divided into two

categoriesexploitative abuse andexclusionaryabuse. An example of the former is over-
pricing and of the latter predatory pricing. Undgticle 82, tying is explicitly listed as an

exclusionary, or anti-competitive, abuse:

“...making the conclusion of contracts subject txeptance by the
other parties of supplementary obligations which,their nature or
according to commercial usage, have no connectidnthe subject of

such contracts.”

Judging from the wording of this paragraph, fontyto be an abuse, the tied product must
have no connection with the contract, i.e. with tiieg product. Were this true, tying of
complementary products would be allowed, even uad#minant position. However, as will
be discussed later, the court made a differentsassmt in the Tetra Pak Il case. Also, two
other points need to be made. Firstly, recall thatlist of abuses under article 82 consists
merely of examples and is non-exhaustive. Secoeddyn if there is no connection between
the products, and even if the firm is dominantpdyican potentially still be allowed
Consequently, there is, supposedly,explicit per se ban of tying within the EC. The theory
behind tying has been discussed earlier, but it neayorthwhile to add that tying, as an anti-
competitive, exclusionary behavior, is similar tegation. Costs of this behavior could either
be recouped in the future as is the case with poegaricing, or from the monopoly profits,
or near-monopoly profits, in the tying market. Ae will see in the Tetra Pak Il case, the
Commission claimed that even a different, but asfgcmarket could allow recuperation.

For article 82 to be applicable the dominant fgrbehavior must in some way affect
trade within the Community or, at the very leakgttit maydo so. It is generally not hard to

establish this theoretical effect, making behaween within a single Community state

“0 Hoffmann-La Roche paragraph 91.
41 Commission NoticeGuidelines on Vertical Restraingsmd Korah 2004:140.
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potentially subject to review under article $an 2004, the Commission issued a notice with
guidelines on the concept of effects on trétiehe notice outlines the three key elements, or
concepts, of the Community trade effect: the conc@ommunity trade”, the concept of
“may affect” and finally the concept of “apprecibty’. The first deals with cross-boarder
economic activity, the second with discernable bptile effects and the third with taeility

of the behavior to have an impact on tritle.

3.3 Implementing Article 82

The implementation of article 82 is governed by @Ratons 1/200% and 773/200%.
Furthermore, defining relevant market, a highlegral part of assessing article 82 cases, is
since 1997 guided by a Commission Nofice.

3.3.1 General Procedure

The Commission can either, through Regulation 132@fitiate investigations on its own or
following a complaint filed by a third party. Theo@mission, after investigating the matter, a
process which could take several years, eventuvadlghes a decision. The decision contains
the investigation, the firm’s response, the apptais the case and finally the penalties. A
failure to reach a decision can be challenged titvauticle 232 of the Treaty. If a decision is
reached, it can be challenged through article Z&@.matter is then subject to appraisal of the
Court of First Instance (CFI). Its judgment carodie challenged, again through article 230,
by which the case is passed on to the Europeart 6bdustice (ECJ) for a final judgmeft.

*2 Steiner & Woods 2003:452.

“3 Commission NoticeGuidelines on the Effect on Trade Concept
4 |bid. paragraphs 19, 23, 47.

“5 Council Regulation (EC) No 1/2003

“6 Council Regulation (EC) No 773/2004

" Commission Notice on the Definition of the Relelvitarket

*® Steiner & Woods 2003:40 and Korah 2004:23-7.
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3.3.2 Relevant Market Definition

As previously mentioned, the process of how thevaatt market is defined can be found in a
Commission Notice. It is important to remember tiat Notice, unlike the Treaty articles and
the regulations, does not carry any legally bindeffects. It does, however, provide
understanding of how the Commission goes abounidefithe relevant market. As briefly
addressed under the dominance section, the relevamket has two dimensions:

¢ Relevant Product Market (RPM) and
¢ Relevant Geographical Market (RGM)

The relevant product market is defined by the Notic

“A relevant product market comprises all those piatgl and/or services
which are regarded as interchangeable or subdtieutsy the consumer,
by reason of the products' characteristics, theaep and their intended

use”

How broadly, or narrowly the relevant product marleedefined is of utmost importance.

Naturally, the narrower the product market, theatgethe possibility for dominance.

The relevant geographical market is defined as:

“...the area in which the undertakings concernedimwelved in the
supply and demand of products or services, in wthehconditions of
competition are sufficiently homogeneous and whicAn be
distinguished from neighboring areas because theditons of

competition are appreciably different in those aréa

9 Commission Notice on the Definition of the Reletvitarket paragraph 7.
0 Commission Notice on the Definition of the Reletvitarket paragraph 8.
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The basic principles behind market definition aremdnd substitution and supply
substitutiom* Determining demand substitution entails lookingvaat products are viewed,
by consumers, as viable and acceptable substfutés. find such products, the cross-
elasticity of demand is examined. That is, attengpto determine what impact a small change
in price of one product has on the quantity demdnofeanother. If an increase in price of
good A results in a decrease in demand for goatthé3fwo goods are complements. But, on
the other hand, if demand for good B increases wheiprice of good A increases, the goods
are substitutes. Essentially, demand substitugwolves around the ability for the consumer
to find alternative sources of supply. These samay in some cases be found in other
geographical areas, hence the geographical dimep$ite relevant market.

In cases where there are no viable substitutedeemarket, it is important to examine
to what extent other firms can shift their prodentitowards producing such substitutés.
This is supply substitution, which is determinedéxamining the cross-elasticity of supply.
The ability to shift production varies substantiadkcross different markets. In some industries
production can be shifted almost instantaneoushjilewin other markets shifting production
can be either very difficult or sometimes practicahpossible. This may be particularly so if
there are substantial fixed costs involVédAs a tool to determine the relevant market,
competition agencies are using the Small but S@gant Non-transitory Increase in Prices
(SSNIP) test®

3.3.3 Market Shares and Dominance

After defining the relevant market, comes the tatkletermining whether the firm holds a
dominant position in that market. This is done kgmining the firm’'s market share. Article
82 provides no thresholds for what market sharestt¢ate dominance. Instead, this has been
established through case law.

In reference to market shares it must be pointédiat these must have been held over

some period of time. Market shares can be highenshort term for a variety of reasons, e.g.

*L |bid. paragraph 13.

*2 |bid. paragraph 15 and Steiner & Woods 2003:438.

°3 Steiner & Woods 2003:438.

> Korah 2004:98-9.

*5 For more on this test, see Commission Notice erDifinition of the Relevant Market paragraphs 13®41
and Motta 2004:102-3 and Korah 2004:98.
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emerging markets where enough firms have not eshtget but where entry could take place
in the longer term. Firms that hold very high mar&eares, well over 50 %, perhaps even in
the range of 80-90 %, are considered domin@Atfirm holding a market share of 50 % or
more of the relevant market that firm is genergigrceived to be dominant. This however
depends on the market structure, i.e. the markateshand financial strength of the firm’s
competitors’ For market shares below 50 % market structure rhesoan even more
important factor. Generally, a firm which holds 80-% of the market is regarded as
dominant, particularly if the gap to the compestomarket shares in substantial. For
example, a firm with a 40 % market share can besidered dominant, if none of its
competitors, individually, have a market share oferthan 10-15 9%

Even firms holding less than 40 % of the market lsa considered dominant. Yet, this
only applies if there are other substantial factmesent. One such important factor is the
possibility of market entry. Other factors were tn@med in the Hoffman-Laroche case, such
as the relative strength of the firm, primarilyrieference to its technological advantage and
distribution system?® Less than a 25 % market share cannot constituténamce.

*% Hoffmann-La Roche paragraph 41 Steiner & Woods32004.

" AKZO paragraphs 59-61 and Korah 2004:109.

*8 United Brands paragraphs 108-9 and Steiner & Wa608:444 and DG Competition Discussion paper
paragraph 30.

* DG Competition Discussion paper paragraph 31 HafimLa Roche paragraph 42.
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4. The Tetra Pak Il case

In September 1983 Elopak Italia filed a complamthe European Commission. According to
Elopak, its rival Tetra Pak was trying to oust Elgrom the Italian milk packaging market
through abusive, exclusionary practié®sFollowing the complaint, the Commission
conducted an investigation into the alleged conduwlly reaching a decision in the case on
24 July 1991. Tetra Pak appealed this decisiohaédI and consequently also the appraisal
of this court, sending the case to the ECJ fonal fludgment. However, both of Tetra Pak’s
appeals were dismissed by the courts. The Commissaecision was thus upheld, which
leads me to focus exclusively on that decision.

4.1 Industry

Tetra Pak is active in the business of providingigaent for packaging of liquid and semi-
liquid foods. Liquid and semi-liquid foods, for tamce milk, fruit juice, wine, water and
soup, can be packaged in a variety of differenppehaand materials. The materials most
commonly used are paper carton, plastics, glassaamdinium. Carton, Tetra Pak’s primary
material at the time of the case, can be useddokaging a wide range of liquid or semi-
liquid foods. However, it was originally intendedrfdairy products, primarily milk and
cream. It has proven exceptionally successful fackpging these products and also fruit
juice, making carton the most commonly used mdttnighese foods.

The liquid most commonly packed in Tetra Pak aasts milk. Milk can be divided
into two categories: fresh milk and UHT-milk. Therdher is usually pasteurized, whereas the
latter is sterilized. Sterilization is achieved byiefly heating the milk to an ultra high
temperature (UHT) under aseptic conditions. Thacpss prolongs the expiration time of the
milk and also allows for it to be stored in a nefrigerated environmefit. UHT-milk cannot

be packaged in the same type of cartons as frelsh smce the UHT-milk, once sterilized,

€ Tetra Pak Il - Commission Decision paragraph 5.
®1 |bid. paragraph 8.
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must remain in a sterile environment until opened eonsumed. Consequently, milk can be

packaged by two methods: non-aseptic for fresh emlik aseptic for UHT-milk.

4.1.1 Non-Aseptic Packaging

Non-aseptic packaging is a comparatively simplecgss. In the past, fresh milk was
generally sold in glass bottles. These were constmeadly, but involved high costs of both

production and filling. In response to this, duritige 1950ies, Tetra Pak developed a
technique for packaging milk in paper carton, usingpntinuous forming, filling and sealing

process (form-fill-seal). The cost savings of tteshnology were substantial, with the milk
still being contained in a relatively consumer ridey packaging. In 1963 Tetra Pak

introduced its brick shaped cartons, called thealBrik, which are still used today. These,
however, have been gradually replaced by so cajédule-top cartons. Tetra Rex is Tetra
Pak’s gable-top variant, facing competition prirhafiom Elopak’s Pure Pak cartSh.

4.1.2 Aseptic Packaging

Aseptic packaging is a more complicated procesticated by the presence of practically
only two producers: Tetra Pak and PKL. Tetra Pedt fieveloped its aseptic technology for
its Brik carton, which turned out to be highly able for both non-aseptic and aseptic
packaging. Tetra Pak’s aseptic technology invostesilizing the cartons by soaking them in
hydrogen peroxide, before the form-fill-seal praceBhe whole process of sterilization and
form-fill-seal takes place in the machine, whichsaas a closed, aseptic syst&nlthough

carton is the most commonly used material for asqgatckaging, glass and plastic materials
can be used as well, but of course require diftetechnologies for both sterilization and

form-fill-seal.

62 Tetra Pak Il - Commission Decision paragraph 15.
%3 |bid. paragraph 14.
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4.2 Markets

In the eyes of the Commission, the two differentrkets for packaging liquids and semi-
liquids consist of four separate markets. Firdiiy two markets for non-aseptic packaging,
i.e. the two separate, but linked, markets for aseptic machines and its corresponding
market for non-aseptic cartons. Secondly, the temasate markets for aseptic machines and
aseptic carton$:

4.2.1 Definition of Relevant Markets

The Commission’s definition of the relevant markletsely followed the definition reached in
the Tetra Pak | case. By virtue of being a distprctduct, which cannot be easily substituted,
milk was deemed the relevant product.

The Commission claimed that the “conceived paciggnarket”, i.e. the market
consisting of all types of materials and methodpafkaging of liquid and semi-liquid foods,
was not the relevant market. The Commission supddttis statement by pointing out that
the different types of materials and methods compaty in the long term, whereas low short
and medium term elasticities of substitution intécthat there is no such competition in the
shorter ternf® Looking at only the short term was motivated, adiow to the Commission,
by stable short term consumer preferences regatdenghape and material of the packaging.
The thereof resulting low elasticity of demand sitbb8on in combination with the costs of
shifting production makes the elasticity of supglybstitution low as well. Technological
advances and/or changed consumer preferences fisaytiha elasticity of substitution, but
not in the short term. Technological advances reqtiine and cost-consuming research and
development, and consumer preferences cannot éetedfby a firm in the short term, a fact
which has been acknowledged by Tetra Pak.

Consequently, the Commission found that milk pgekiain cartons was the relevant
product market. The Commission then went on toh&mrarrow this market definition, by
separating non-aseptic fresh milk from aseptic UHilk. In the Tetra Pak | case, the

® Tetra Pak Il - Commission Decision paragraph 11.
% |bid. paragraph 93.
% |bid. paragraphs 93-6.
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Commission stated that consumers do not readilgtéute between fresh milk and UHT-
milk, making the elasticity of demand substitutmimost zero. Also, the elasticity of supply
substitution was low, since producers of non-aseptachines could not easily enter the
market for aseptic machin@sThus, by deciding to look at the short term and tuthe low
elasticity of demand and supply substitution fothbpacking materials and the packaged

product, the Commission reached a relevant proaiacket definition of:

1. Non-aseptic machines for fresh milk
2. Cartons for non-aseptic machines
3. Aseptic machines for UHT-milk

4. Cartons for aseptic machines

For sake of convenience, | will refer to the firsb as the non-aseptic market and the other
two as the aseptic market.

The relevant geographic market consisted of tham@onity as a whole. This definition
also followed that of the Tetra Pak | case. The @ssion admitted that there were in fact
differences in demand for both milk and types afka@ing between Member States, but that
these were not due to price differences. Furtheentoansportation costs, which may confine
the RGM to a certain country or region, were ndffigently high in the case for milk

packaging machine$.

4.2.2 Market Structure and Entry

Tetra Pak is active in all four of the relevant ¢uot markets. Using the Commission’s
definition of the relevant markets, Tetra Pak held985 a market share of 50 % of the non-
aseptic market, with Elopak second at 27 % and Eifid at 11 %° The remaining 12 %
was divided among several smaller producers, nbméhh individually exceeded a market

" Tetra Pak Il - Commission Decision paragraph 9 Beitla Pak | - Commission Decision paragraph 30.
® Tetra Pak Il - Commission Decision paragraph 98 Betra Pak | - Commission Decision paragraphs139-4
% Tetra Pak Il - Commission Decision paragraph 101.
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share of 10 %. With only three major producers, rtha-aseptic market was oligopolisfft.
Tetra Pak, due to its market share could be coresidgominant on this markét.

On the aseptic market, Tetra Pak held in 1985 kehahare of 90 %. PKL thus held a
market share of 10 %. Tetra Pak, by virtue of beatigiost monopolistic, was deemed
dominant in this marke€ Although Tetra Pak could have been regarded asnd@omin both
markets, the Commission chose to look only at geptaic market. The Commission argued
that Tetra Pak used this dominance in the non-aseatrket, creating a “horizontal transfer
of market power”?

The possibility of entry into these markets dgfesubstantially. For technological
reasons, further enhanced by aggressive patertiggmlientry into the aseptic market is far
more difficult than entry into the non-aseptic n&trkeven in the absence of anti-competitive
behavior’* Presence in the non-aseptic market hardly guaeantee ability to enter the
aseptic market. Elopak had for a number of yeaisr go the Commission’s decision
attempted to enter the aseptic market, but witsaotes$® However, presence in the aseptic
market enables entry into the non-aseptic, sindeally all technology needed, i.e. the form-
fill-seal process, is already present in the asap@rket. Naturally, entering the markets for
machines is generally more difficult than enterting markets for cartons.

Responding to the aforementioned findings, Tetk &aimed that the Commission’s
definition of the RPM was inaccurate. Instead,howdd consist of all types of packaging
materials, not just carton, and for all types a@fuld foods, not just milk. Such a market
definition would give Tetra Pak a market share lodwt 14 %, i.e. far below the dominance
thresholds discussed in the competition policy traprhis was immediately dismissed by
the Commission, which held that such a market defmwould only consider the possibility
of technical substitution, not whether this is emmitally viable!®

0 Tetra Pak Il - Commission Decision paragraph 13.
" bid. paragraphs 101, 104.

2 bid. paragraph 100.

3 Gacia-Gallego & Georgantzi§99:138.

" Tetra Pak Il - Commission Decision paragraph 18.
5 |bid. paragraph 104.

"8 |bid. paragraph 103.
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4.3 Market Behavior — Tying

Tetra Pak’s allegedly anti- focused primarily oneth different practices: predatory pricing,
exclusion through acquisition of actual and pontbmpetitors, and tying. | will focus
exclusively on tying, but it is important to noteat the outcome of the case was highly
influenced by the other practices.

The Commission found in its investigation that rdePak was selling or leasing its
machines coupled with a number of contractual abilgs. The tying strategy employed by
Tetra Pak was one such obligation and it had sedergensions. Most importantly, the sale
or lease of the machine was tied to the purchaseadbns from Tetra Pak. This tie was
achieved by Tetra Pak first requiring its customeeuse only Tetra Pak cartons in Tetra Pak
machines and then by only allowing the customeshtain supplies from Tetra Pak itséflf.
Consequently, Tetra Pak was able to ensure botlotilg Tetra Pak cartons were used and
that these were not obtained through other souescgs,parallel imports. Tetra Pak also tied
its machine sale/lease to an exclusive right tovideo maintenance and repair services,
effectively barring other firms specializing in prding such services. The exclusive right to
supply spare parts was also reserved for Tetrd PEie Commission held that this behavior
created an *“artificial and unjustified” link betweeTetra Pak and its customers. The
Commission also stated that using tied sales ih sumanner was a violation of article 82,
since the obligations had no connection to the @sepof the contract itself, i.e. selling or
leasing machine®

It is important to note that the behavior, tyitmpk place in the non-aseptic market, but
that the dominant position was held in the asemiacket. However, the Commission argued
that the close link between these markets madé nbacconsequence where the abuse took
place. That is, abuse in one market could stem fdominance in a neighboring market,
producing the aforementioned horizontal transfetahinancé*

In its defense, Tetra Pak held that the firm soltegrated packaging systems,
consisting of know-how, equipment, containers amathing, rather than being a supplier of
these individually. Tetra Pak attempted to justyiyg these products together in a system by

" Tetra Pak Il - Commission Decision paragraph 5.
8 |bid. paragraphs 115-6.

9 bid. paragraphs 107-9.

8 |bid. paragraphs 104, 117.

8 |bid. paragraph 104.
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citing primarily four reasons: economies of scatel aost savings, technical considerations,
product liability and health, and protection of wégdion. In reference to economies of scale
and cost savings, little can be said, since Testarfever provided the Commission with any
concrete evidence of this.

Regarding the technical considerations, Tetra &gkied that the cartons, due to the
complexity of the machines, must be designed sipatif for these, i.e. there is a “natural
link” between machines and cartons. The argumehtpraduct liability and health are
connected to the technical reasons. If Tetra Pak weebe the sole provider of cartons for the
machines, Tetra Pak could ensure the quality of gredlucts, or the functioning of the
machines. This essentially deals with the diffi@stof how responsibility is to be divided if
the machine malfunctions. Having a single supplieuld be beneficial to the customer, since
it would then know exactly where to turn. On theneanote, Tetra Pak argued that only a sole
supplier could ensure that potentially harmful effeon public health are prevented. Finally,
Tetra Pak also argued that in order to protectefsitation, it must be able to ensure the
proper functioning of its machines, which in tummyocould be ensured when Tetra Pak was
the sole provider of cartofis.

In response to Tetra Pak’'s defense, the CommisBish addressed the issue of
technical reasons for tying. The Commission singutyued that if there were indeed technical
reasons for only using Tetra Pak cartons on TetkdsHnachines, there would be no need for
a contractual obligation, as there would then dg&dgnbe a technical tie. In reference to the
gains from economies of scale, the Commission pdimtut that if there were indeed such
gains to be extracted, for both producer and custofrom using integrated systems, there
would be no need for tying since the customer waelquest the system without being
coerced. Ensuring the proper functioning of the mrae could be accomplished by other, for
the purpose more proportionate, means than tyitgsd could include, according to the
Commission, providing technical standards for maesiand cartoris.

8 Tetra Pak Il - Commission Decision paragraph 118.
8 |bid. paragraph 119.
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4.4 Decision and Final Appraisal

The Commission reached the decision that Tetra Bakg an undertaking in a dominant
position on the aseptic market, was abusing thisidance in the non-aseptic market. In
particular reference to tying, the Commission statet Tetra Pak’s “...contractual clauses
were aimed at unduly binding [customers] to Teta& Bnd at artificially eliminating potential
competition..” %4

The Commission thus held that Tetra Pak’s behavas an infringement of article 82
and imposed a fine of ECU 75 million and an obligato end the infringements.Both the
CFI and the ECJ fully upheld this decision, bus ihoteworthy that the ECJ expanded on the
issue of the “natural link” between machines andors. The court held that proving that
such a link existed would not automatically makeckr 82 inapplicable, as the list of abuses
in that article is not exhausti& Also note that the substantial fine covered allabuses, not

just tying.

8 Tetra Pak Il - Commission Decision paragraph 170.
% |bid. articles 1-3
8 Tetra Pak Il — ECJ paragraph 37.
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5. Analysis

For the analysis | have chosen to look at the, gmeconomists, growing sentiment in
support of a more economic assessment of articlea88s. This sentiment can be traced to
recent, influential economic articles as well apores from, and a discussion by, the
Commission. Consequently, this chapter will conefstwo parts. First a description of this
new economic effect based approach, accompanietbfmynents of my own. This is then
followed by a section where | attempt to look a timplications of such an approach for the
Tetra Pak Il case, and in doing so trying to deteendifferences and difficulties. In addition
to this | will also assess whether the case coalkkhor perhaps even should have, had a

different outcome under an effect based approach.

5.1 Form Based and Effect Based Approaches

The Tetra Pak Il case clearly illustrates the Cossion’s use of a so called “form based”
approach. The essential steps in a form based agipare first to establish the existence of a
dominant position in the relevant market, followsdthe assertion that the dominant firm is
guilty of an anti-competitive behaviéf.As has been shown in the previous chapter, this wa
precisely the course of action taken by the Comomsis the Tetra Pak Il case.

In a report by the Economic Advisory Group for Guatition Policy (EAGCP), ordered
by the Commission in conjunction with its discussan a future review of article 82, several
influential economists push for a move away from filrm based approach towards an effect
based approach. Such an approach focuses on taeidreh effects on the market, not on the
behavior itself. Shifting focus this way has twovandtages. Firstly, outlining exactly what
behaviors would not be allowed runs the risk oh&rusing other practices, which have not
yet been listed as illegal, but which have the saffexts on the market. Yet, providing only a
non-exhaustive list decreases the ability of a fionknow beforehand if a certain practice is
tolerated. Secondly, an effect based approach walide the weighing of anti-competitive

8 EAGCP Report 2005:12-3.
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effects against pro-competitive effects, in orderestablish whether there is a net effect of
competitive harnf®

A shift towards an effect based approach alsosbedh it a shift of focus regarding the
perceived goal of competition policy. Looking afeets, i.e. the competitive harm, focus
automatically shifts from preservation of markeusture to consumer welfaf@In essence,
this would mean that competition policy now prinhawould serve, not so much as to protect
competitors, as to protect consumers, which, in vigw, is the primary purpose of
competition policy in the first place.

Using an effect based approach naturally changesaurt procedure of an article 82
case. The competition authority, e.g. the Commigsiwould not have to establish the
existence of a dominant position, since the exc#enf anti-competitive effects alone
indicates dominance. Simply put, only a dominanmnfican inflict such anti-competitive
effects Instead, the competition authority would beartibeden of proving the existence of
such effects. The Commission would also have tmednany such effects with relevant
economic theory. The firm would then respond byimgto prove, also based on economic
theory, the existence of pro-competitive effectsd drow these are passed on to the
consumer? Ultimately, it would be for the court to weigh geearguments against each other.

However, here is where the first major difficulty encountered: in the EC the
Commission serves as both competition authority @t. A bizarre situation would arise,
where the Commission is to reach a decision basedeghing its own arguments against
those of the firm. Admittedly this is already thase, but under the form based approach
weighing the arguments against each other is gfdeasequence once a perceived abuse has
been observed. Yet, as the name implies, underffant ébased approach, weighing the
arguments is absolutely essential. This could g@tiénput the Commission in an awkward,
biased and even challengeable position. This cpekhaps even force a change in the
Community’s general procedure for trying competiticases, where the CFl, and not the
Commission, would then truly be the first instant@ere are other difficulties associated
with shifting to an effect based approach, suckaserns about predictability and costs of
the proceedings, but these obstacles are, accaowithgeg EAGCP, surmountable and the cost
and hassle outweighed by the potential gains frach &n approach.

8 EAGCP Report 2005:2.
8 |bid. p. 8.
% bid. p. 14.
1 bid. p. 4, 8, 14-6.
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The existence of pro-competitive effects, partclyl those listed in the theory chapter
of this paper, of certain market behaviors havenlmsknowledged by both the EAGCP and
the Commissiofi? The EAGCP also raises the issue that a certaik@h@ehavior can give
rise to both anti-competitive and pro-competitiieets, possibly even simultaneousiyThis
makes the task of weighing these in the same ssade more crucial. Tying is perhaps the
best example of such market behavior. | believetti@current, form based approach towards
tying, by virtue of being an article 82 abuse, ¢yeauppresses the potential gains that stem
from this behavior. Selling integrated systems,tyipg complementary products together,
should not automatically be regarded as an antpetiive abuse, when it, under certain
circumstances in fact can be regarded as what th& P describes as “legitimate
competitive behavior® Perhaps can an effect based approach bettergiiiinbetween the
two, which leads us to the final section of thip@a the implications of applying an effect
approach to the Tetra Pak Il case.

5.2 Effect Based Approach in the Tetra Pak Il Case

| have identified two major areas of interest relgag the use of an effect based approach in
the Tetra Pak Il case: Firstly, the impact on teBnition of the relevant market and assertion
of dominance on that market and, secondly, the @ainpa the burden of proof of the parties,

that is, how or even if the effects of tying cangoeven.

5.2.1 Dominance

The Tetra Pak Il case clearly illustrates the inguoce, and inherent difficulties, of
establishing the existence of a dominant positistach of the Commission’s decision
revolves around establishing Tetra Pak's dominamt®se appeal in turn to a great extent
involves refuting this claim. This is an indicatioh the importance of dominance under a

form based approach. Yet, the Tetra Pak Il caseibdstrates substantial problems involved

92 EAGCP Report 2005:13,40-1 and DG Competition Disian Paper paragraphs 204-6.
9 EAGCP Report 2005:13.
* Ibid.
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with this approach. For instance, albeit specufatame can suspect that Tetra Pak’s strong
dominant position, i.e. 90 % of the aseptic marketd a substantial influence on the
perceived severity of the alleged abuses. In otlweds, the strong dominant position was in
itself seen as proof of anti-competitive behavi#&uch a notion can never be accepted and it is
particularly troublesome in the Tetra Pak Il casace Tetra Pak’s dominance in the aseptic
market must be attributed to innovation and clevart not anti-competitive, business
strategies. Still, shifting to an effect bases apph does not mean that the difficult and time
consuming process of market definition can be aam@ltogether. A proper market definition
is still important in order to know which marketositd be investigated for pro- and anti-
competitive effects. Under an effect based approacket definition may prove more of a
helpful tool than a formal step.

The Commission pointing to Tetra Pak's dominanoe an adjacent market is
problematic. First the Commission chose a markéhitlen where the aseptic market was
not included in the relevant market where the allecabuses took place. Then the
Commission backtracked slightly, claiming that @meptic market was so closely related,
though not a part of, the non-aseptic market. Tthezethe Commission held that a horizontal
transfer of dominance had taken place in that TBl was abusing its aseptic market
dominance on the non-aseptic market. The problera isethat the traditional view in the
leverage theory on tying is that the firm usesditgninance in the tying product market in
order to establish dominance in the tied productketa The theory does not appear to
consider the aforementioned situation, the horalotrtansfer of dominance. In reference to
this, an effect based approach would have two réiffieimpacts. It would be very difficult for
the Commission to prove that there indeed was t@mat of the firm to establish dominance
in the tied product market, since this proof wohlave to be supported by the far from
consistent leverage theory.

However, under an effect based approach it isreletvant on what market the firm
holds a dominant position. As mentioned beforéhef firm is able to create anti-competitive
effects resulting in competitive harm on a market either dominant on that market or on a
market which is sufficiently adjacent to the mark&here the effects appear. As a
consequence, the aforementioned difficulty whicle tBommission faces regarding the
leverage theory, along with the whole discussionwdrether a transfer of dominance is

plausible becomes more or less irrelevant.
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5.2.2 Other Implications

The first key element needed for successfully apglan effect based approach is separating,
or isolating, the different types of practices, tlee behaviors of the firm. This is particularly
important in the Tetra Pak Il case. As have beentimeed in the previous chapter, Tetra Pak
was accused of at least three different types dem@lly anti-competitive practices.
Separating these practices from each other, exagihieir respective effects on the market
may have proved very difficult but nonethelesslviBunching different practices together,
which one can argue has been done by the Commissihwe Tetra Pak Il case, would only
add to the risk of failing to identify potentialgcompetitive gains of some practices. These
may actually outweigh the anti-competitive effeofsother practices. In the presence of
practices where the anti-competitive effects aeatr, the market could display a net effect
of competitive harm, even though the extent of Wwhitay be dampened by another practice’s
pro-competitive effects..

In the Tetra Pak Il case, the Commission at Isasmingly dealt with the different
practices separately. Yet, one cannot claim thatwlas equal to examining the practices in
isolation of each other, since the Commission di affer any opinion on which of the
practices contributed the bulk of the competitigen. It was sufficient for the Commission
to point out the potential, or theoretical, antigzetitive effects of tying in order to add that
practice to the list of abuses, thus completelyedjarding any pro-competitive gains. Starting
with effects, both anti-competitive and pro-competi this problem could have been
alleviated. Again, this is important in the TetrakRl case, where one may suspect that the
final decision was primarily influenced by the piee of predatory pricing, rather than tying.

The Commission would under an effect based apprbave had to prove that tying
had anti-competitive effects on the market or,rafigvely, that observed anti-competitive
effects could have been ascribed to tying. Theceftbat should have been proven is
essentially exclusion through market power leverageforeclosure. As touched upon in the
theory chapter, the Commission also regards priserithination as anti-competitivg but
this view can hardly be sufficiently supported bgoeomic theory. Therefore, the
Commission should be careful when citing price miismation as anti-competitive, instead

% DG Competition Discussion Paper paragraph 179.

36



focusing on foreclosure. More precisely put, pdegrimination may be easy to identify on a
market, but proving the anti-competitive effectsrdof may not.

Foreclosure, however, can be difficult to provealit The key here is what was
discussed in the theory chapter, i.e. the two ptereasons for a leveraging market power:
protecting a dominant position in one market oalggthing/maintaining a dominant position
in an adjacent market. Proving that Tetra Pak wasepting its dominant position in the
aseptic market would have been very difficult. Thain arguments here are twofold. Firstly,
this market was already well protected from entyytbchnological barriers. Tetra Pak’s
aseptic technique was, at the time, covered bynpatéhus forcing potential entrants to
develop their own technology. Secondly, for bagjcdde same reasons, a firm being present
in the non-aseptic market does not by any meansgtee that firm entry into the aseptic
market, which in turn would reduce the incentive gmtect that market by ousting
competitors from the non-aseptic market. Therefore can legitimately ask why Tetra Pak
would employ a risky anti-competitive strategy, ahhivas unnecessary in the first place?

Consequently, Tetra Pak establishing or maintgirindominant position in the non-
aseptic market would seem a more plausible exptana¥et this may also be difficult to
prove. The reasoning here is essentially the opptsithat of the aseptic market. Entry into
the non-aseptic market is substantially easier, tu¢he technological requirements. A
strategy aimed at ousting competitors from a mavkaild have to be accompanied by an
assurance that the ousted firms cannot easily ee¢#m¢ market. If market entry is easy, the
strategy would simply not pay off. In the Tetra Rake, firms producing only cartons may be
hurt, since these would be forced to enter the machnarket as well. But this is really not
relevant to the Tetra Pak Il case, since the filimgf the complaint, Elopak, was active in
both machine and carton markets. Therefore Elomakdchave responded with a tying
strategy of its own. Elopak could fairly easily kaadjusted to Tetra Pak’s tying strategy,
which then could be regarded as more of an exnesdilegitimate competition, than of anti-
competitive behavior. Either way, the mere notibat tElopak was hurt by Tetra Pak’s tying
strategy would simply not be enough, since the $amfuan effect based approach is the harm
inflicted on consumers, not on competitors.

If the Commission nevertheless had successfullpaged to prove the existence of
anti-competitive effects which hurt consumers, @uld not have been for Tetra Pak to refute
any such effects. Instead, Tetra Pak would havettgitovide evidence of pro-competitive
effects, preferably the size of which would fullyunteract the anti-competitive effects. This
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would mean that Tetra Pak would have been forcegusmtify the effects, or, as it may turn
out, potential future effects. For obvious reasthiss is extraordinarily difficult. And as if this
was not difficult enough, Tetra Pak would also haael to provide evidence on how these
effects, or gains, would be passed on to the coesuriihus, Tetra Pak would have had to
show the existence of the effects, as well as the and distribution, all of which with
references to economic theory.

In the actual Tetra Pak Il case, Tetra Pak dith@t point to pro-competitive effects,
even though this very terminology was not usedmé&sitioned earlier, these effects were, for
instance, efficiency gains in the form of economiésscale and other cost savings. What
Tetra Pak failed to do was to provide a detailecbant of how large these effects were and
how their existence was dependent on the use of.tyfet, it is questionable whether the
outcome of the case would have been different hetdaTPak indeed been able to provide
such evidence, since the form based approach ewo®mpletely on dominance, behavior
and abuse. Objectively justifying a behavior whishalready deemed an abuse must be
regarded as virtually an impossible task, but & that Tetra Pak did in fact face. The very
essence of the effect bases approach is that iheie abuse, unless it has been proven that
the anti-competitive effects outweigh the pro-cotitpe.

The effect based approach would probably have miatia Pak worse off in terms of
costs of providing evidence, but at least the fimould have had a far greater chance of
having its arguments properly weighed. In the dataae, Tetra Pak’s efficiency arguments
were quickly brushed aside by the Commission paotigourse, due to lack of evidence, but
also since the Commission really did not have aaedo take such arguments into account.
The mere notion that tyingould have anti-competitive effects, accompanied byfélee that
tying being explicitly listed in article 82 as abuse was sufficient. An effects based approach
would of course not change the latter, but it waddainly affect how severe an offense it is
perceived to be.

5.3 Conclusions

It is impossible to assess, with any degree ofdst, exactly how the outcome would have
been, had an effect based approach been used ihethe Pak Il case. However, one can
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argue that the outcome would have been somewhtdrehit had tying been dealt with

separately and under an effect based approachm@mreargument to support this is that tying
can indeed have both anti-competitive effects andcpmpetitive effects, a notion which was
overlooked in the form based approach of the calse, mentioned earlier, the actual Tetra
Pak Il case leaves one with a suspicion that it m@sconsumers that were protected from
competitive harm, but in fact Tetra Pak's compesitcAlthough competitors being hurt can
result in consumers being hurt too, it must besserd that this is not automatically the case.

An effect based approach would also bear witindgither desirable effect: removing the
need for a debate around whether there are ndinkal between the tying product and the
tied product. As previously mentioned, the ECJ tbimthe Tetra Pak Il case that tyioguld
be an abuse, even in the presence of such links.hBls essentially resulted in the provision
of systems, consisted of complementary producegmated through tying, virtually illegal, at
least for a firm holding a dominant position eitherthe tying market or a separate, but
adjacent market. If one does not wish to draw fclextensive conclusion, one can, at the
very least, argue that the predictability of whahstitutes illegal tying has been greatly
decreased. This is problematic since it can beeafginat many firms do in fact strive towards
using tying, in order to provide integrated syste®imce firms lacking market powers also
seem to wish to provide such systems, it is obvitas the motives behind doing so cannot
be merely anti-competitive. Either the customerussgs such a system or the firm refuses to
break down its product any furth&r.

Of course, a dominant firm has some additionapaasibility when choosing its
business strategies. But refraining from usingdgysamould not be one such responsibility.
Particularly not so under an effect based appraaetould serve as a safeguard, determining
whether the use of tying by the dominant firm is-aompetitive or if it is simply a legitimate
competitive behavior. It is conceivable tisaimecases of tying, even by dominant firms, do
not display sufficient anti-competitive effectsetafore, under an effect based approach,
allowing the continued use of the tying in thessesa | believe that the Tetra Pak Il case was
one such case.

Therefore, in conclusion, the Tetra Pak Il caseukhhave been dealt with under an
effect based approach, which quite feasibly coaldehresulted in a different outcome, at the

very least in the appraisal of the practice ofdyin

% Bork 1978:378-9.
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Appendix

TREATY OF ROME

RULES ON COMPETITION

SECTION 1

RULESAPPLYING TO UNDERTAKINGS

Article 82

Any abuse by one or more undertakings of a domipasition within the common market or
in a substantial part of it shall be prohibitedrasmpatible with the common market in so far
as it may affect trade between Member States. 8bgke may, in particular, consist in:

(a) directly or indirectly imposing unfair purcleasr selling prices or other unfair trading
conditions;

(b) limiting production, markets or technical deyament to the prejudice of consumers;

(c) applying dissimilar conditions to equivalerdrtsactions with other trading parties,
thereby placing them at a competitive disadvagjtag

(d) making the conclusion of contracts subjecdoeptance by the other parties of
supplementary obligations which, by their nator@ccording to commercial usage,
have no connection with the subject of such @t
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