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1. Introduction

1.1 Purpose and Background

On April 14, 1999, the territory of Nunavut was officidly recognized as aterritory of Canada. The cregtion
of Nunavut had been agoa of the Inuit of the Eastern Northwest Territories since the early 1970s. After
severd decades of negotiations, bargaining and a couple of plebiscites, the decision to split the Northwest
Territories in two new territories was findized. The territory itsalf congsts of a huge area made up of the
eastern part of the former Northwest Territories. It is described in the Nunavut Act as conssting of: “(a)
al that part of Canada north of the sixtieth pardle of north latitude and east of the boundary described in
Schedule that is not within Quebec or Newfoundland; and (b) theidandsin Hudson Bay, James Bay and
Ungava Bay that are not within Manitoba, Ontario or Quebec.”*

Nunavut is inuit for ‘our country’. The name symbolises exactly what it is, a territory with Inuit people
condtituting the mgority of the inhabitants. Approximately 85 per cent of the population of Nunavut are of
Inuit origins? The former Northwest Territories on the other hand, consisted of severa other indigenous
groups, ‘southerners' -the term often used to refer to Canadians of the more southern provinces- as well
as the Inuit. Among the indigenous groups were, most notably, the Denes and the Metis, who both had
concerns about the divison of the Northwest Territories. The Denes claimed that some of the areas sdlected
to be part of the Nunavut territory consisted of land that was part of their traditional lands.® This divison
of interests between people in the Northwest Territories was one of the reasons why Nunavut was created.
The Inuit of the eastern part of the Northwest Territories fdt their lives were run by a government, in a city
(Ydlowknife) far from their areas which did not have their best interest in mind.

"Nunavut Act, S.C. 1993, c. 28 (Bill C-132,1993), s. 3.

2 Jack Hicks & Graham White, Nunavut: Inuit Self-Determination Through a Land Claimand Public
Government?, unpublished, 2000, p. 1.

3Donald Purich, The Inuit and Their Land: The Story of Nunavut, Toronto, 1992, p. 78.



For Canada, a country that in the past has been very reluctant to recognize aborigind land clams and land
rights*, the creation of a territory basicaly run by Inuit may seem as a huge step forward. However,
transferring governing authority to indigenous peoples may, | would argue, be an excdlent method to
integrate and assmilate these peoples into the maingtream Canadian society while diminishing their culture
unlessit is done without prejudice as to how the particular people are to utilize this governing authority. In
other words, if self-government by necessity implies an adoption of a dominate Canadian lifestyle in order
for the governing ingtitutions to function according to guiddines set up by the ddegating Sate, thismay in
the end transform the way of life of the saf-governing people to the point where complete assmilation has
taken place.

Sdf-determination may be seen as one of the few remaining solutions if indigenous peoples are to maintain
ther traditiona culture and way of living. Therefore | intend in this paper to examine the internationd legd
doctrine of seif-determination and its gpplication to the Stuation of indigenous peoples and in particular the
Inuit of Nunavut. | dso intend to explore the extent to which the Inuit have achieved sdf-determination in
the light of political conditions underlying the creation of Nunavut, the degree of autonomy transferred to
this new territory, the responsiveness of the Canadian state to the critical issues affecting the Inuit, and the
legitimecy of Canadian interests in the territory traditionaly belonging to the Inuit. Findly, | intend to examine
whether the degree of sdf-governing power trandferred to the Inuit of Nunavut is sufficient to be
characterized as internd sdlf-determination.

Thetopicis particularly interesting sSince Nunavut has been established during a decade where increasing
attention has been directed towards indigenous peoples, making Nunavut a modd to mogt certainly be
studied, evaluated and maybe even replicated in other aress of the world. The study of Nunavut may be
of specid interest to the Sami people of northern Scandinavia because of the smilarities between the
Stuations of the Inuit and the Sami, and their stlandings within their respective countries.

1.2 Material, Method and Ddimitation

This thesis is divided into six chapters dedling with certain relevant aspects of the issue. Chapter two
provides a brief description of the history of the Inuit of Eastern Northwest Territories. It dedls with the first
encounters with the European civilization, the interaction with ‘southern’ Canada and the creation of
Nunavut. This chapter dso attempts to offer insght into the difference -and to some extent, Smilarity- to
the gdtuation of other indigenous populations across Canada. This, in order to provide the reader with
vauable information as to the uniqueness of Nunavut and the Stuation of its Inuit inhabitants within the
federd dtate of Canada. Chapter three explores the federa structure of the Canadian State and how

.A’The policy of the federal government was, until the watershed case Calder v. Attorney-General of British
Columbia, not to recognize any aboriginal land rights. In this case the Supreme Court of Canada declared that
"indigenous peoples could claim title to traditional Tands” (Calder, [1973] 34 D.L.R.3d at 145)



Nunavut fitsinto this structure. It aso explores the Canadian condtitution and Nunavut’ s position under the
condtitution. In this chapter | aso intend to explore and outline the provisions of the Nunavut Act and the
Land Clams Agreement between the Inuit of Nunavut, the federal government and the government of the
Northwest Territories. In doing this | will examine important provisions regulating issues of particular
importance to the Inuit. These issues indude, among others, land ownership, harvesting rights and protection
of Inuit culture and traditiond living. The fourth chepter is devoted to the internationd legd concept of sdif-
determination of peoples. This chapter will focus on the treaty law on self-determination aswell asrelevant
cae law, custom, comments and opinions by authoritetive bodies and scholars within the area. This chapter
aso deds with the digtinction between interna and externd sdf-determination, the different possible
outcomes of a right to self-determination as well as theories and instruments on sdlf-government and
autonomy within internationd law. Thefifth chapter will serve adouble purpose. 1t will be used to gpply the
contemporary doctrine on saf-determination to the territory of Nunavut as well asto critique the modern
internationa law of saf-determination. This chapter will serve as the theoretica and practica background
needed for the conclusons arrived at in chapter Six.

The materid utilized conssts of officia documents. These include legd texts such as the Nunavut Act, the
Land Clams Agreement and the Canadian Congtitution of 1982. For the examination on the right of sdif-
determination and its relaion to indigenous peoples under internationa law, internationa lega documents
have been of primary interest. These indude, documents from the United Nations, relevant case law, generd
comments from the Human Rights Committee, and reports of appointed specid rapporteurs of United
Nations organs. To gain a better understanding of the Stuation of the Inuit of Nunavut and the issue of sdif-
determination, | have aso consulted severd articles and books dealing with the subject. Some of this
materia has been written by Inuit people from Nunavut, people with a strong connection to Nunavut or by
people belonging to other indigenous groups. | have aso had the fortune to interview John Merrit of the
Nunavut Tunngavik Incorporated, who was one of the legal advisors to Inuit Tapirisat of Canada and
Tunngavik Federation of Nunavut during the land daim negatiations, aswell as Louise Ledie, legd advisor
of the Government of Nunavut.

Although the Stuation of the Inuit is deeply affected by modern multi-laterd agreements, particularly the
World Trade Organization, the North American Free-Trade Agreement and the upcoming Free Trade Area
of the Americas, | will not consider these aspects within my paper. The effect of these tregties on the
stuation of indigenous peoples would condtitute in itsdf a subject for athess. It should be remembered
however, that Canada, at the moment of writing, has just co-Sgned acommitment to negotiate an agreement
on afree trade area of the Americas by 2005. Such an agreement is expected to include an investor-state
clause smilar to that existing in the NAFTA agreement which has been interpreted to limit the ability of
sates to adopt policies affecting the profitability of trans-nationd corporate undertakings and investments.
Such an agreement may, unless precautionary messures are obsarved during the negotiations, severely affect
treaties between indigenous peoples and states snce these often incorporate limitations on the commercid
access bility to traditiond lands. In particular, this may turn out to be an issue for the Inuit of Nunavut Snce
their land claim agreement includes, as will be seen, provisons that regulates matters such as resource
exploration and Inuit hiring for development projects.

6



| will also not address the issue of whether or not the Inuit of Nunavut aspire to achieve externd salf-

determination or whether or not most of them fed they dready have achieved sdlf-determination through
the establishment of Nunavut. The reason for this is twofold. First of dl, even within Nunavut different

people may not share the same opinion on this matter. Furthermore, even though Nunavut may seem asa
dream come true to many Inuit, the fact remains that the gods of many of them may have been criticaly
affected by the options in terms of salf-determination that existed in the firgt place. In other words, in the
light of the limited opportunity indigenous peoples traditiondly have been given to govern their own affairs,
the creation of Nunavut may seem like a dream. Furthermore, for a people which has been nomadic up until
the turn of the century, without governmenta structures and societies in the ‘western’ sense, becoming a
new ‘own’ sovereign nation may not have seemed like a desirable dternative to some® Naturaly, this
makes the issue of determining the extent to which sdlf-determination has been achieved much more
complicated Sncethisis, in my opinion, dependent on a knowledge of the innermost desires of the people
in question. Instead, | would argue, the issue may have to be gpproached from the perspective of what
would be passible for the Inuit to achieve, if their desres were different. Thet is, how would ultimatdly ther
agpirations of sdf-determination be accommodated by the Canadian government if the mgority of the Inuit
favoured separation?

I will, throughout this paper, utilize the term ‘peoples to refer to indigenous peoples since they see
themsalves as ‘ peoples and not merely as ‘ populations or ‘peopl€e . Furthermore, 1 will utilize the terms
indigenous, aborigind and native interchangeably since they badcdly share the same meaning and
implications.

2. Inuit History and the Emergence of Nunavut

o %It can, of course, be argued that the Inuit would not have to form anew nation in order to be sovereign, but
within the modern state-based international structure this seems quite unrealistic. Especially since relations to other
states and, in particular, to nationals of other states, would have to be dealt with in a constructive way.



2.1 European Contact

The Inuit of today’ s Canada, and in particular the Inuit of what we today know as Nunavut, face a different
higtorical past than other aborigina peoples of Canada. The geographical and demographic conditions of
the northern Canada had the effect of dowing the assmilation process with the rest of Canada down, a
process that was aready taking place in respect of other aborigind peoples. The central and eastern Arctic
were highly inaccessible to Europeans and Canadians before the arrival of the air plane and did not have
the resources that attracted these peoples to the north, primerily fur, gold and oil.® The result was that
European and Canadian contact with the Inuit occurred much later than it did with other aborigind groups
and was much lessintrusive for these than it was for other aborigina peoplesin Canada.’

Unlike many other indigenous groups in Canada the Inuit were never placed on resarvations® Furthermore,
they never signed any tresties or agreements with either British or Canadian authorities® 1n the nineteenth
century there was notable interaction between Inuit and people from Europe and North America hunting
for whale, but this contact did not affect most Inuit to a considerable extent.™

It was not until the beginning of the twentieth century that the contact with southern Canada became
obvious, and it was the economical contact that preceded the political.™* The change in lifestyle, brought
about by the trade between the Inuit and the Hudson's Bay Company -primarily in furs and skins- made
the Inuit people dependent on the international commodity market and the demand for these products.*
The Inuit society was thus affected severdly by the eventud downfallsin those markets and thus subjected
to forces outside of its own control.™* The contact between the Inuit and southern Canadaintensified a the
time of the World War 1. At this point the Canadian government turned its face towards the north for

®Hicks & White (2000), p. 19.

"\bid., p. 19.

8Alexandra Kersey, The Nunavut Agreement: A Model for Preserving Indigenous Rights, 11 Ariz. J. INT'L
& COMP. L. 429 (1994), p. 432.

°Hicks & White (2000), p. 21.
10, .

Purich (1992), p. 24 ff.
Micks & White (2000), p. 19.
21hid., p. 20.

Bibid., p. 20.



severd reasons. Firg of dl, the collgpse of the fur trade in the 1930s resulted in starvation for many of the
Inuit who had become dependent on the international trade in furs and skins.™* The Canadian government
was forced to ded with this problem and the outcome was aradicd change of Inuit lifestyle. Secondly, there
was abelief commonly held by people in southern Canada that the arctic north held numerous treasures in
the form of essily extractable natural resources.® This assumption proved wrong, however, as the cold
climate, the rocky and bare landscape and the long distances dowly defested the attempts of industry to
profit from the North."® The third reason was the desire of the Canadian government to assert its
sovereignty in the north.'” Since the Inuit people played an important part in this political game thisled to
the establishment of Inuit communitiesin crucia areas and the rdlocation of Inuit families from traditiona
hunting grounds to these new locations*® This transformation from traditional nomadic living to the life in
permanent settlements caused radica change for the Inuit and their lifestyles.

The relocation of Inuit people to permanent settlements also served to facilitate the god of providing them
with the sodid sarvices assodiated with modern sodieties, and to assimilate the Inuit into Canadian society. ™

The impact of Euro-Canadia?® idess and the incressing dependency on foreign commodity markets
together assgted in cregting an evil circle. The wildlife surrounding the settlements had to endure severe
exploitation with the effect that Inuit hunters and trappers hed to travel further and further for efficient hunting
and trapping opportunities® The need for motorized transportation became apparent when distances
increased and eventualy required that Inuit who wanted to hunt had to be able to provide for the
trangportation needed. According to one writer, the situation in the 1980s was that:

[O]nly Inuit who do have ajob, and hence an income, can afford to go hunting in thelittle spare time available.
Inuit who do not have ajob or aregular income cannot afford to go hunting, although they have plenty of time

Ypurich (1992), p. 42.

13 30nn Merrit, et al., Nunavut: Political Choices and Manifest Destiny, Ottawa,
1989, p. 1.

®pid., p. 2.
17 .
Purich (1992), p. 43f.

BThisrel ocation had the effect that the relocated Inuit had to adjust to new and different living conditions.
In one of the cases families were rel ocated from Port Harrison in northern Quebec, where they had relied on hunting
for ducks and other birds, to Grise Fiord on Ellesmere I sland, where they had to reiy on seamammals and polar bears.
See Purich (1992), p. 44.

Bhjicks & White (2000), p. 22

29| will use thisterm for that part of Canadian culture and population which hasits origins and ancestry in
early Europe as opposed to Canadian culture and population in general which isvery diverse.

ZHicks & White (2000), p. 23



to do so0.?

In effect, this displays how the Euro-Canadian lifestyle imposed on the Inuit has had detrimental impact on
their traditiond liveihood. The nine to five schedule of a modern wage-economy has been difficult to
combine with the traditiond practices of hunting and trapping. At the same time the money generated
through the wage-economy was and il is necessary to provide for the equipment needed for these
practices after the impact of modern settlements. Worsening the situation for the Inuit was the fact that
employment opportunities were rare in the settlements due to the rapid change of Inuit society.? Programs
have been adopted to improve this Stuation, but whether it is possble for the Inuit to maintain their
traditional hunting and trgpping lifestyle and at the same time participate in a modern wage economy isbeing
questioned by many.?*

2:2 The Egtablishment of a Territory of Nunavut

The government of the Northwest Territories, eablished in 1967 with its adminigration in Y dlowknife, had
the vison that the North should adopt southern Canada’s norms and values. In this vision the aborigina
peoples of the Territories would eventualy surrender their ideas of aborigina sdf-government and dowly
become more accommodating.”® The white people of the Northwest Territories were, according to some
writers, hoping to acquire "red autonomy and local government”.? The Inuit of the Eagtern Avrctic,
however, had limited interest in having their affairsrun by a‘foreign’ provincia government in Y dlowknife.
At the same time, the Inuit regarded the federd government as the protector of their rights and lands.
Therefore -their sympathies leaning more towards the federal government than the territorid- the Inuit hed,
contrary to common belief, continuoudly pursued an increased federal government presence in the North.?’
Thisdivison of interests between the territorid government and the Inuit people of the eastern Northwest
Territories spurred the Inuit to pursue their plans of self-government and a division of the Territories.

2colin Erwin, Future Imperfect: A Controversial Report on the Prospects for Inuit Society Strikes a Nerve
inthe NWT, Northern Perspectives, 17:1, 1989, p. 4

Zpurich (1992), p. 47.

o #See for instance J.R. Ponting & R. Gibbins, Out of Irrelevance: A Socio-Political Introduction to Indian
Affairsin Canada, Butterworths, Toronto, 1980, p. 265. Also, J. Merrit & T. Fenge: The Nunavut Land Claims
Settlement: Emerging issuesin Law and Public Administration, 15 QueensL. J (1991), p. 255

BMerrit, et d. (1989), p. 4.
Byhid., p. 4.

\hid., p. 4.
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The problems for the Inuit manifested on ancther leve, however. The Canadian government did not
traditionally recognize land rights based on aborigind title?® The Inuit would therefore have little to bring
to a negotiating table. However, as atwist of fate the position of the federd government took a radical
change with the Canadian Supreme Court’ s decision in the watershed case of Calder v. Attorney-Genera
of British Columbiain 1973. In this case, the Nishga Indian Tribe of British Columbia sued for a dedlaration
that their aborigind title had never been lawfully extinguished. Jugtice Judson on behdf of the Court Sated
that:

the fact is that when the settlers came, the Indians were there, organized in societies and occupying the land
as their forefathers had done for centuries. This is what Indian title means and it does not help one in the
solution of this problemto call it a” personal or usufructuary right” .

Even though the Nishga Indian Tribe logt the case, the acknowledgement by the Supreme Court of the
existence of an aborigind title startled the federd government who expected this case to be an easy win.

The decison pressured the government to adopt new policiesin regards to aborigind land rights that were
more accommodating to indigenous peoples than previous palicies. In that very same year the federd
government adopted their new broad comprehensive clams policy, which purpose was ”to exchange dams
to undefined aborigind rights for a clearly defined package of rights and benefits st out in a settlement
agreement.”*

These devdopmentsingpired the Inuit Tapirisat of Canada[A nationd Inuit organizetion hereinafter referred
to asITC] to work towards increased Inuit influence over the eastern Canada. In 1976, the ITC submitted
aland clam proposal to the federa government based on a three-year study, the Inuit Land Use and
Occupancy Project, examining and recording the traditional lands utilized and inhabited by the Inuit.>*

Of mgor importance to the Inuit was the protection of Inuit culture and lifestyle. To achieve the appropriate
protection it was essentid with a comprehensve land claim, which would settle the issue of land use and

compensate the Inuit for past and future land use by non-Inuit. Similarly it was important to create a
government with aspecia mandate to protect Inuit culture, language and lifestyle.®

28Abori.gi_nal titleis an English common law doctrine, originating from the competing interests of European
settlers and aboriginal peoples at the time of the colonizing of the North American continent. For further information
%eégor instance, J.J. Borrows: Aboriginal Legal Issues. Cases, Materials & Commentary, Butterworths, Canada,

PCaderv. Attorney-General of Canada, 1973, Justice Judson cited in J. Borrows
(1998), p. 37.

3019_73 Comprehensive Claims Policy, See Department of Indian Affairs,
<http://www.inac.gc.ca/ps/clm/brieff_e.pdf>

*purich (1992), p. 67

#Hicks & White (2000), p. 29.
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The Inuit perceived the comprehensive land clam and the creation of a new Inuit government to be two
aspects of the same issue and, in other words, inseparable® This view conflicted, however, with the
position taken by the federd government. According to the 1973 federa land claims policy, these two
processes had to be separated. The creation of a Nunavut government could not be negotiated during the
same process as the comprehensive land claim since it composed an issue of condtitutiona development
and, hence, affected awider range of citizens.®* The formation of anew Inuit government could therefore
not be negotiated until the land claim was settled. This policy upset the Inuit and stdled the negotiations
ubgtantidly.

A plebiscite was held in 1982 on the issue of divison of the Northwest Territories. The turnout was fairly
low but amgjority of voters, primarily those living in the Eastern Arctic, favoured divison. The support for
divison was, on the other hand, fairly low among the non-native people® This plebiscite -showing a
magority support for divison among the people of the Northwest Territories- increased the federa
governments willingness to accept a division. On 26 of November 1982, the federal government, under
Prime Minigter Brian Mulroney, announced that it would favour a division provided that issues regarding
the boundaries of Nunavut would be agreed upon between the different aborigina groups.®

In 1986, the federd government revised their comprehensive land claims policy, in many regards to the
better from an Inuit perspective, but gill maintained the indstence on the separation of these two processes.
The Tungavik Federation of Nunavut [an Inuit organization representing the Inuit of Nunavut, hereinafter
TFN], which had superseded the | TC at the negotiating table®, insisted that it was necessary for the land
clam to indude a dause guaranteeing the crestion of an Inuit government, if the agreement was to be ratified
by the Inuit people at al.® In the end the federal government listened to these warnings. A compromise was
findly agreed upon and the land claim agreement-in-principle, sgned on April 30, 1990, provided that
Parliament would enact legidation to establish Nunavut a the same time as Parliament rtified the land

- Bk atherine A. Graham, et a., A Climate for Change: Alternatives for the Central and Eastern Arctic, 1989,
p. 33.

*bid., p. 33.

®purich (1992), p. 70., of 18,962 dligible voters, 9,891 voted. 56% supported division. In the east, eighty-two
percent supported the division.

%Graham (1989), p. 14.

) 37T.hiswas due to the fact that people in Nunavut were discontent with having anational |nuit organization
ursuing their land claim. TFN on the other hand was a coalition of the three different regions within the Nunavut
erritory and therefore represented the different views of the different regions.

% 30hn Merrit, Nunavut: Preparing for Self-Government, Northern Perspectives, vol. 21, Nr. 1, 1993, p. 6.
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dams setlement.*

3. The Land Clam Agreement and the Government of Nunavut

3.1 The Government of Nunavut and Delegation of Powers

®purich (1992), p. 15.
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The Nunavut government has often been misconceived as an ethnic government, representing Inuit
aspirations of self-determination and thus separation from southern Canada. This view, however, isnot a
very accurate one. In fact, Inuit negotiators advocated during the land claim negotiations the setting up of
apublic government in Nunavut as opposed to an ethnic, which is probably aso one of the reasons why
the negotiations were successful in the firgt place. What makes Nunavut in effect an ‘ethnic’ government is
the fact that the Inuit make out the vast mgority of the inhabitants of the Nunavut territory. If the ratio of
Inuit to non-Inuit would dramaticaly change and the Inuit loose their mgjority, the Nunavut government
would not be an Inuit government more then any other provindd or territorid government in Canadatoday.

Because of these public qualities, the Nunavut government remains according to Hicks & White (2001),
"afairly conventiond jurisdiction within the Canadian federd state”*° What distinguishes Nunavut from the
other territories and provinces of Canada s the existence of aland claim agreement which regulates metters
of principa importance to the Inuit. Whatever is in the Agreement has to be respected by the federa
government, as well as the Nunavut government. From this follows that the legidator and government of
Nunavut have to act within the frames set out by both the delegated powers from the federa government
and the Agreement.

The Nunavut Act is the founding document of a Nunavut government and legidator. This act thus provides
for the st up of the government and the legidator, aswell asfor the delegation of powers from the federd
government to the new territory. Hence, the territory of Nunavut is established by a government statute, in
contrast to the provinces of Canadawhich dl have their own condtitution.

The Nunavut Act thus outlines the set-up of the Legidative Assembly of Nunavut. This assembly has been
assigned powers to enact laws in matters such as: the adminigtration of justice in Nunavut, which includes
the condtitution and operation of territoria courts, both civil and crimind, as well as the procedure in civil
mattersin those courts, hospitas in Nunavut; direct taxation within Nunavut in order to raise revenue for
territorid, municipa or loca purposes; education in Nunavut; the preservation, use and promotion of the
Inuktitut language; the preservation of game in Nunavut; and generdly, al matters of a merdly locd or
private naturein Nunavut.**

Oicks & White (2000), p. 5
“The Nunavut Act, Section 23. (1)
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The Inuit will, for aslong asthey remain amgority in the Legidaive Assambly, be able to enact laws -within
these delegated legidative areas- that serve to promote Inuit culture and Inuit traditional practices. A few
restrictions apply however to the areas of education and language promotion. Laws concerning education
must provide that both mgjority and minority populations of any part of Nunavut may establish whatever
school they think fit and only pay the rates for their preferred school.”? The Act refers spedifically to the
minority’ s right to establish their own, either roman catholic or protestant schoal. In regards to language
regulations, the Act provides that regulation for the purpose of promoting the Inuit language may take place
only to the extent that it does not diminish the lega status of the two officia languages of Canada, that is,
English and French.

3.2 TheLand Claim Agreement

The Nunavut Land Clam Agreement covers maters such as title to lands, harvesting rights, wildlife
management, resource development/management, compensation, transfer payments and Inuit-federa
government relationships. In other words, areas that relate to the past and present use of traditiona Inuit
hunting grounds and lands, and what kind of compensation that is gppropriate to be paid to the Inuit for
such use of the land. Therefore, it dso involves issues relaing to the establishment of future projects on
lands belonging to the Inuit and the kind of benefits and privileges in terms of Inuit participation and hiring
that should be accorded to the Inuit within the ambit of these projects.

The Agreement dso provides for the set-up of anumber of different boards and tribunals which are to st
gandards and make rulings on issues such as wildlife management, resource management/devel opment, and
50 on. These boards play a mgor role in shaping the future Nunavut and ensuring Inuit influence in the
decision making process regarding matters that are of particular importance to the Inuit.

The Land Clam Agreement and the Nunavut Act thus complement each other. The Nunavut Act outlines
the powers that have been delegated to the territory of Nunavut from the federal government. The Land
Clam Agreement regulates issues of particular importance to the Inuit and limits the ability of the federa
government or any future government of Nunavut to unilaterally make decisonsin these issues.

3.3 Congtitutional Protection

At thetime of the arrival of European settlersin North America, the aborigina peoples of the continent had
dready exigted there for thousands of years within societies with functioning governments and unique
cultures. The European settlers became dependent on the good will of the aborigind people for surviva in
the unfamiliar landscape on this ‘new’ continent. The Aborigina peoples therefore came to play a
particularly important role in the struggle for power between the two settling ‘super powers of the time,

42 |bid., 23. (1) m(i) and (ii)
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Grest Britain and France. Both of these nations made huge efforts to convert aborigind peoplesinto dlies.
The support of aborigina people was necessary to gain the military and strategicaly advantage necessary
to win the power struggle in which these two nations were engaged. Therefore, the nation that intended to
conquer this‘new’ continent had no choice but to stay on good terms with the aborigina peoples dready
present.”®

Because of thisimportant role of the aborigina people at the time of settlement, and aso because of their
supreme military power at that time, they were treated with respect and as equas by the British Crown,
which was eventudly to win the struggle with France. Aborigind nations were congdered sovereign nations
and the treaties Sgned were considered treaties between two sovereign nations. Later on, however, asthe
tlers outgrew the aborigina peoplesin numbers and, eventudly, Canada became an independent netion,
tresties signed were often forgotten or disregarded.** The treaties did also not correspond well with
assmilative idess. Therefore, aborigina peoples were not included in, or consulted before the adoption of
the British North America Act, 1867 (later known as the Condtitution Act, 1867), which congtituted the
foundation for Canada s independence. Section 91(24) of this Act, gave the federd government the
authority to legidate for " Indians, and Lands reserved for Indians’. For the purpose of the Act, Inuit people

were aso considered ‘ Indian’ .*°

The Canadian federdist perspective on the relationship between Euro-Canadians and aborigina peoples
-adopted in the Royal Proclamation of 1763%- was that of the Canadian government as the protector of
the aborigind peoples’ interests. The Crown, according to this perspective, retained the sovereignty to the
land but had an obligation towards the netive people to ensure thet treaty obligations on behdf of the Crown
were followed and that intrusons into the rights of the native peoples were deterred. Tredties were,
accordingly, binding on the parties but subjected to the principle of parliamentary supremacy, in the same
manner as any contract between the government and any subject of the government would be.’

In 1982, a new condtitution act was adopted. This new congtitution represented a changing view of the
relationship between the federd state of Canada and the aborigina peoples living therein. Section 35 (1)
of the new condtitution stated that: " The exigting aborigind and treaty rights of the aborigina peoples of
Canada are hereby recognized and affirmed”. Section 35(2) expresses that Inuit people are considered as

43See, for instance, Borrows & Rotman (1998), p. 105 ff.

“Ibid., p. 105 ff.
“lbid., p. 441 ff.

) “®The Royal Proclamation of 1763, was a declaration issued by the British, stating its policy for its North
American colonies. The purpose of the Proclamation was to suppress American expansionist ideas, establish control
over Quebec with its French population, and prevent the outbursts of costly Indian wars. See for instance, Borrows
& Rotman (1998), p. 26

o 47Sébas.tien Grammand: Aboriginal Treaties and Canadian Law, in Thomas Isaac (ed.): Readingsin
Aboriginal Studies, Vol. 5: Aboriginal People and Canadian Law, Bear Paw Publishers, Brandon, 1996, p. 154 f.
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aborigind people of Canada. Later, amendments were made to the effect that prior and future land clams
will receive condtitutiond protection equa to thet of treaties and aborigind rights existing e the time of the
adoption of the 1982 Condtitution.

The effect of this provison was to limit the reach of the principle of Parliamentary Supremacy in cases
involving aborigind and treaty rights. Sébagtien Grammand thus explains that: ”Section 35 of the
Condiitution Act, 1982 ... redtricts the principle of Parliamentary Supremacy and dlows treaties to prevail,
under certain conditions, over inconsistent statutes.”*® In other words, atreaty, which would otherwise be
open to unilatera revision, according to the principle of Parliamentary Supremeacy, is through Section 35
of the Condtitution, 1982, protected under certain circumstances.

The meaning and implications of Section 35(1) was at issue in the case R. v. Sparrow. In this case, a
member of the Musqueam Indian Band in British Columbiainvoked the provison as a defence upon being
caught fishing with nets that superseded the length regulationsin the Band's Indian food fishing licence. The
defendant held thet the regulations were incongstent with his aborigina right to fish, protected under Section
35(1) of the Congtitution Act, 1982. The Supreme Court of Canada stated that Section 35(1) was. "the
culmination of along and difficult struggle in both the political forum and the courts for the congtitutional
recognition of aborigina rights”*° The Court then went on and explained the impact of Section 35(1) being
such that legidation that affects the exercise of aborigind rights will be invaid, unlessit meets the test for
justifying an interference with a right recognized and affirmed under Section 35(1).° In other words,
legidation that interferes with aborigina rights protected under Section 35(1) can be passed, if it meststhe
judtification requirements. According to some writers, thislega congtruction of the Supreme Court was, in
effect, a limitation of the rights of aboriginal peoples st out in Section 35(1) in thet it recognized and
afirmed the right of the Canadian legidator to circumvent aborigina and treaty rights™ Bob Freedman
argues that:

Theissue of concern, particularly in this context, isthat by holding that section 35 rights can be limited, there
isthe potential for the right of self-government, or indeed for any aboriginal rights, to be curtailed, perhaps to
the point of nonexistence, asisthe case of the right of aboriginal peoplesto commercial sale of fish.*

Rights established through tregties have in the past not been immune from legidative intervention by the
Canadian legidator. The interpretation of Section 35(1) by the Supreme Court of Canada indicates that

Bbid., p. 154
“95eeR. v. Sparrow [1984] 1C.N.L.R. 145, p. 166 ff.

O\ bid., p. 168 ff.

>ISee, for instance, Bob Freedman, (1998), p. 271.

*21hid., p. 275.
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tregty rights may not be ‘ guaranteed’ rightsin the future either.> Similarly, rights, established through the
comprehensve land dam policy, which dso, as a consequence of Section 35(3), receive their conditutiona
protection by Section 35(1), face asmilar risk of limitation by legidation.

The Nunavut Land Claim, which isamodern day tregty, isthus not a” guaranteed” right but is” recognized
and affirmed” under Section 35(1), in conjunction with Section 35(3), which means that these rights
"warrant the greatest legal and political respect”.> What thisimpliesin redlity may not be possible to say
a the moment. However, with the knowledge of how treeties has been treated in the past and how
indigenous peoples continues to be viewed as ‘ property’ by many governmentsiit is difficult to think of the
land claims as articulating assured rights.

The Nunavut Government, established through the Nunavut Act, and the Land Claim Agreement are, as
explained in Chapter 2, separate entities. The Nunavut Act is enacted by Parliament and is therefore not
alLand Clam Agreement and thus not protected as such under Section 35(1) of the Condtitution Act, 1982.
Thiswas, of course, of mgor concern to the Inuit negotiators who were reluctant to agree to the terms of
the Land Claim without a congtitutiona protected obligation on the federa government to creste NunavLt.
Therefore, a compromise was agreed upon to the effect that an obligation to create Nunavut was
incorporated into the actual Land Claim Agreement. Article 4.1.1. thus States that:

The Government of Canadawill recommend to Parliament, as a government measure, legislation to establish,
within a defined time period, a new Nunavut Territory, with its own Legislative Assembly and public
government, separate from the Government of the remainder of the Northwest Territories.

The effect isthat the creation of Nunavut and a Nunavut government is congtitutionaly protected through
the Land Clam Agreement while it is not in and by itsdf conditutionaly protected. The negative
consequences of this congtruction may not be as severe as one may firgt think however. John Merrit of the
NTI argues that there are few reasons, economicaly or paliticaly, for any future Canadian federad
government to alter the congtitutiona status of the Nunavut territory. > In the event that an dteration actualy
would occur, it can aso be argued, according to John Merrit, that the existence of a Nunavut territory was
anecessary precondition for the validity of the tresty as awhole, which would take both of the parties back
to square one.® An unattractive and undesirable outcome for al partiesinvolved.

®3Thisisalso due to the fact that Section 35 of the Constitution Act, 1982, isin Part |1 of the Constitution,
and, therefore not part of the Canadian Charter of Rights and Freedoms, which appliesto Part | of the Constitution
Act. See, for instance, Bradford W. Morse, Two Steps Forward and One Step Back: The Frustrati n%_Pace of
Building a New Aboriginal-Crown Relationship in Canada, in Cynthia Price Cohen (ed.), Human Rights of
Indigenous Peoples, Transnational Publishers, Ardsley, U.S., 1998, p. 303.

4B, Morsein C. Price Cohen (ed.) (1998), p. 324f.

*From an interview with John M errit, Constitutional Advisor of the Nunavut Tunngavik Incorporated
(NTI), 28 November, 2000.

51 pid.
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Despite this it must be pointed out that the congtitutional protection of neither the Land Claim Agreement
nor the Territory of Nunavut is complete and absolute. Also, since territories in Canada, unlike the
provinces, do not have their own congtitution Nunavut as a territory is subjected to federd legidative
authority.

3.4 Basic Acknowledgements, Commitments and Objectives

Asisthe case with mogt tresties, the Land Clam Agreement conditutes an exchange of commitments and
granting of rights between the three parties to the trety. In other words the TFN, the government of the
Northwest Territories, and the federd government. The preamble of the Land Claim Agreement confirms
the commitment set out in Article 35(1) of the Condtitution Act, 1982, acknowledging the aborigind and
treaty rights of the Inuit of Nunavut, based on traditiona use and occupancy. It determines the god of the
Agreement as granting the Inuit defined rights and benefits in exchange for surrender of any dams, rights,
title and interests based on their assertion of aborigind title.

The objectives of the Agreement are stated as being:

to providefor certainty and clarity of rightsto ownership and use of lands and resources, and of rights
for Inuit to participate in decision-making concerning the use, management and conservation of land,
water and resources, including the offshore; to provide Inuit with wildlife harvesting rights and rights
to participate in decision-making concerning wildlife harvesting; to provide Inuit with financia
compensation and means of participating in economic opportunities; to encourage self-reliance and
the cultural and social well-being of Inuit;>’

The mogt important commitment of the government of the Northwest Territories and the federd government
was, obvioudy, the trandfer of the land rights to the Inuit. The landmass subject to the Land Claims
Agreement is dmost identical to that making up the territory of Nunavut according to the Nunavut Act.>®
Theterritory of Nunavut, however, covers a greater areathan the area granted to the Inuit according to the
Agreement, thus emphasizing the public qualities of the government of the Territory as opposed to the
ethnic.®

Besides this commitment, the federa government made a promise in the Land Clam Agreement, as
explained in the previous section, to create a Nunavut government. For the efficient administration of this
process, the federa government obliged themsdlves to create a palitica accord, which would set up time

*"Preamble of the Land Claim Agreement Act, S.C. 1993, ¢.29 (Bill C-133, 1993)
%8Hicks & White (2000), p. 35.

% Article 3 of the Land Claims Agreement compared to Section 3 of the Nunavut Act.
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limits as well as designate the different management and government bodies that had to be established *°

The Inuit on their behalf agreed to surrender any future aborigind clams, rights, and interests in Canadian
lands and waters in exchange for the commitments agreed to by the two governments. This commitment
entailed surrendering the clam to roughly 1 400 000 square kilometres of traditiond Inuit land. Article 2.7.1
(a) thus states that the Inuit:

cede, release and surrender to Her Mgesty The Queen in Right of Canada, all their aboriginal claims, rights, title
and interests, if any, in and to lands and waters anywhere within Canada and adjacent offshore areas within the
sovereignty or jurisdiction of Canada.®

Article 2.7.1 (b) obliges the Inuit and their descendants not to "assert any cause of action, action for a
declaration, claim or demand of whatever kind or nature which they ever had, now have or may hereafter

have against Her Majesty The Queen in Right of Canada,...”®? Together, these provisions replicates the
extinguishment clauses present in most older days tregties and prevent the Inuit from expanding their clam
in the future. It is important to remember, however, that this extinguishment clause does not imply the
surrender of paliticd, culturd and indigenous rights that the Inuit are entitled to according to internationa
law. The extinguishment aso does not amount to a surrender of Inuit right to self-government existing at the
time of the Agreement or according to future amendments of the Canadian Congtitution.®®

3.5 Inuit Land Rights and Resour ce M anagement

The land is, as with many other aborigind peoples, of particular importance to the Inuit of the Eastern
Arctic. It supportsthe Inuit culture and traditiond way of living by supplying the Inuit people with trgpping
and hunting opportunities as well as other resources necessary to manage aliving in the cold and barren
landscapes of the Eastern and High Arctic. Accordingly, J. Merritt, et d., (1989), explains that: ”Land
ownership is adeeply fet and highly emotive issue, driking a the heart of Inuit sdlf-identity and aspirations”
These same authors comment thet: ” Inuit fed passonatdy that they dready own dl the land in Nunavut,
and it will be very difficult for them to accept aland clam settlement that confirms Crown ownership of
approximately 80 per cent of that territory.”®*

®9The Nunavut Land Claim Agreement, Sections4.1.1and 4.1.2
61, .
Ibid., Section 2.7.1 (a)
62, :
Ibid., Section 2.7.1 (b)
®3Hicks & White (2000), p. 34.

®4Merrit, et dl. (1989), p. 16.
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Access to lands for hunting and trapping and waters for fishing, as well as access to appropriate rocks for
extracting carving stone, is crucid to the sugtaining of Inuit culture. 1ssues concerning land rights were
therefore of obvious importance during the negotiating process.

The mgor provisons regarding harvesting rights, wildlife management, resource development and
consarvation are dl to be found in the Land Claim Agreement. This is evidently due to the fact that this
agreement condtitutes the actud trandfer of lands to the Inuit from federd and territoria ownership while the
Nunavut Act smply outlines and regulates the congtruction of a public, Nunavut government. However, a
few provisons regarding land rights are to be found in the Nunavut Act as well. These provisons describe
which lands within the territory of Nunavut that are ill vested in the Crown of Canada and to what use they
can be made.

35.1Titleto Land and Land Use

The Nunavut Settlement Aree™is condtituted of those lands thet have traditionally been inhabited by the Inuit
of the eastern Arctic and used for trgpping, hunting and extracting other resources necessary for their
physica and culturd surviva. Within this area gpproximately 350 000 square kilometres of land is st aside
for the use of the Inuit. Hence, an area smdller than the territory of Nunavut while till afairly large share
of this.

Thekind of title held to the lands determines the use to which these lands can be put. Title held may differ
between different lands. According to the Agreement, title to Inuit Owned Lands can be hed in two
different forms

(a) fee simple including the mines and minerals that may be found to exist within,
upon or under such lands; or

(b) fee simple saving and excepting the mines and minerals that may be found to
exist within, upon or under such lands, together with the right to work the same,

but including the right to all specified substances.®

Title according to the first form (), is acomprehengve st of rights and includestitle to subsurface minerd
and mining rights. This kind of title congtitutes gpproximately ten percent of the total land area subject to
be granted to the Inuit according to the Agreement.®” Thetitle to the rest of the lands is held according to
the second form (b) which excludes the subsurface rights. This second form includes, however, the right to

65The.Nunavut Settlement Area, isthe term used in the Land Claim Agreement to describe the area of lands
and waters subject to the Agreement, and which is almost identical to that of the Nunavut Territory.

®The Nunavut Land Claim Agreement, Section 19.2.1

®7 Hicks & White (2000), p. 33.
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al " gpecified substances’. These specified substances are defined in the Agreement as being different kinds
of sone gravel and earth; more precisely ” congtruction stone, sand and grave, limestone, marble, gypsum,

shdle, dlay, volcanic ash, earth, soil, diatomaceous earth, ochre, marl, pest and carving stone” .

Title to Inuit owned Landsinclude in genera theright to lands covered by water except in those Stuations
where the water make out a boundary between Inuit Owned Land and other land or, in the case of lakes,
where Inuit Owned Lands do not surround the body of water.®®

With the title to certain lands comes aright to utilize the lands and waters for specific purposes. In most
contexts, title to lands aso includes aright of exclusive use. In other words, aright to exclude others from
cgpitaizing on these lands Thisis dso the main principle of the Agreement, athough a number of exceptions
have been adopted which regtrict this fundamenta principle. These exceptions usualy refer to Stuations
where a particular part of the land is of importance to the Canadian public, for instance, as a prospect for
extraction of valuable natura resources; for management, research and protection of the wildlife; or for
public transportation purposes.” In these cases provisions have been adopted to ensure the application of
generd laws on expropriation, presence of government officias and the Roya Canadian Mounted Police
(RCMP) on Inuit Owned Lands.”* Exceptions are dso made for the purpose of utilizing Inuit Owned Lands
for military manoeuvres dthough these have to be sanctioned according to regulation addressing the use of
any non-public lands for the purposes of military manoeuvres.”

A further redtriction to the title to the lands are the regulations in the Agreement addressing to whom Inuit
Owned Lands can be transferred or how it can be disposed of. The Agreement asserts that Inuit Owned
Lands can not be transferred or disposed of by the Designated Inuit Organization™ [Hereinafter the DIO]
except to another DIO or to the federa government. The exceptions are lands within a municipaity, which
can be trandferred to another DIO, the federd government, the territorid government or a municipa
corporation.” The purpose of this provison isto ensure that the Inuit Owned Lands will stay within Inuit

®8The Nunavut Land Claim Agreement, Section 1.1.1

®Ibid., Section 19.2.5

7OSee, for instance, Sections 19.2.7, and 21.9.12 of the Land Claim Agreement.
"ibid., Sections 21.5.1, 21.5.2, and 21.9.1.

"Ihid., Section 21.5.10.

"The Desi gnated Inuit Organization (hereinafter DIO) isdefined in Article 1.1.1 of the Agreement as being
either the Nunavut Tunngavik Incorporated or, in respect of aparticular function, any Inuit organization that has
been designated as responsible for that function.

"The Nunavut Land Claim Agreement, Sections 19.7.1, and 19.7.2.
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ownership for the present and for al future generationsto come.” In my view, however, this provision may
a0 serveto ensure that condusionsin terms of Inuit salf-determination will not be drawn from the fact that
the Inuit possess alarge mass of land geographicaly quite separate from the rest of Canada. In other words,
the provison unambiguoudy declares that the Government of Canada is il the sovereign over these lands
and thelr inhabitants. The importance of the Inuit in asserting Canadian sovereignty in the Arctic has been
explained in chapter 2 and, as will be more thoroughly explored later on, without a clear declaration of
Canadian sovereignty in the north, the Inuit may have a greater entitlement to externa self-determination
under internationa law.

As mentioned earlier, the lands granted to the Inuit, according to the Land Claim Agreement, only account
for part of the lands within the Nunavut territory. The rest of the lands are separate from these and titlesto
the other lands are regulated through the Nunavut Act, in conjunction with the rlevant provisions of the
Agreement. The Act thus provides that lands acquired with funds of Nunavut or lands within Nunavut
acquired with funds of the Northwest Territories before the implementation of the Nunavut Act, are and
remain Crown lands.”® Public lands of which the administration has been transferred to the commissioner
of Nunavut, or to the Commissoner of the Northwest Territories before the implementation of the Nunavut
Act, aswell as roads, streets, lanes, and trails on public land aso remain as Crown lands.”” The control
over thee landsisin the hands of the Commissioner of Nunavut. The Commissioner isthe chief executive
officer of Nunavut and is appointed by the Governor in Council of Canada. The Commissioner has the
adminigrative control over these Crown lands and can manage and digpose of these lands according to any
law passed by the Legidative Assembly of Nunavut.”

3.5.2 Outpost Camps

The Inuit have traditiondly been a nomadic people relying on hunting and trgpping for surviva. Thislifestyle
-athough not necessary for surviva in today’ s Inuit societies- till remains an important part of Inuit culture.
The possihility for Inuit people to travel to certain hunting areas where they can live for alonger period of
the year, or on an al year round bagis, to continue this old way of living, was an important aspect during
the negotiation process. Outpost camps are camps used by the Inuit as living quarters for alonger period
of time, while hunting or trgpping within a particular area. Provisons have been incorporated into the
Agreement to stisfy the need of the Inuit to establish outpost camps for longer periods of time on land that
isnot under Inuit ownership.

. our Land Our Future: Questions and Answer s About the Nunavut Land Claim Agreement, Tungavik
Federation of Nunavut, Ottawa, 1990, p. 27.

"®The Nunavut Act, Section 49 (1).
77 .
Ibid., Section 49 (1).

" bid., Section 49 (3).
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The term ‘outpost camps ' is defined in the Agreement. There it has the meaning of camps, which are
located out on the land and which are used by Inuit groups or familiesfor living and harvesting during shorter
periods of time, on a seasond basis, or on ayear-round basis. ™ In order to it the definition, however, the
outpost camp has to be used for alonger period of time than just afew weeks or severa days.®

In regards to outpost camps on Crown land, the Agreement states, with afew exceptions, that Inuks can
et up outpost camps anywhere in Nunavut where they are alowed access to harvest.® The exceptions are:
lands held in fee smple (i.e. non-Crown lands) and which are not Inuit Owned Lands or lands owned by
aMunicipd Corporation (practicdly dl land privately owned by non-Inuit); lands to which athird party has
a surface lease from the government; or lands which are within the municipal boundaries unless the
Municipa Corporation agpproves to the camp. The Municipa Corporation can not, without good reason,
refuse a request to set up an outpost camp.® Outpost camps can aso be set up in parks and conservation
aress provided such an establishment is not incons stent with the requirements of the park or conservation
areamanagement plan.®

The Inuit occupy these outpost camp aress as " tenants-at-will”. The implication of thisis theat the Inuit can
keep their outpost camps until they receive a natice from the government saying that the government intends
to use the area for a purpose incompatible with the maintaining of the outpost camp.®* In this case the Inuit
have to leave within reasonable time, or -if they had announced the setting up of an outpost camp to the
government in advance- after one year has past since the notice was received.® The Inuit are not required
to pay any tax, fee, rent or Smilar payment for the setting up of an outpost camp used for harvesting.®

The provisons regulating the establishment of outpost camps seem to be fairly generous when considered
within the context of the present Situation of northern Canada, where mining and resource development is

79'I_'he Nunavut Land Claim Agreement, Section 7.1.1. See also, for interpretation, The Nunavut Land Claim
Agreement in Plain Language, Tungavik Federation of Nunavut, Ottawa, 1992, p. 30.

®hid.

81The Nunavut Land Claim Agreement, Section 7.2.2. Section 5.7.16, is the provision relevant to determine
where the Inuit are allowed access to harvest. This provision will be dealt with in the following section.

8pid., Section 7.2.3.

8Section 7.2.4. Sections 8.4.13 and 9.3.7 of The Nunavut Land Claim Agreement regul ate the preparation of
the management plans for parks and conservation areas.

pid., Sections 7.3.1, and 7.3.2
8lpid., Sections 7.3.1, 7.3.2, and 7.3.3.

8\hid., Section 7.5.1
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dill comparably non-frequent. Theissue of concernis, in my view, thet this Stuation may very likely change
and the area become of condderably greater interest for prospecting in the future. In such a case, the
provisons seem to be rather tenuous when it comes to protecting the Inuit peoplé€ sright to establish outpost
camps on non-Inuit Owned Land in Nunavut. Furthermore, the thought of an expanding resource
development in the High Arctic may not be that far fetched in the light of achanging globd dimate and new
technica developments.

3.5.3 Harveding Rights and Wildlife Management

The rights to hunt and trap are deeply related to aspects of conservation in that without an effort to ensure
the surviva of harvested species, hunting and trapping may eventualy be confined to the pagt. Thisfact is
recognized in the Agreement where harvesting rights and conservation are trested as two Sdes of the same
coin. Section 5.1.2 enumerates a set of principles setting the sandard for the entire Article 5, which isthe
article devoted to harvesting rights and wildlife management. These principles recognize the need of Inuit
to hunt and trap aswell as the need for conservation measures. They aso recognize the important role of
Inuit people in the management of wildlife and the need for co-operation between Inuit and the Government
around these issues. The principles gill point out, however, that the Government carries the ultimate

respongibility for wildlife management.

The objectives of Article 5 are stated in Section 5.1.3 as the cregtion of a system of harvesting rights that
takes into account the tradition of Inuit harvesting and the basic harvesting need of the Inuit; thet givesthe
DIO the priority to control harvesting for economica purposes; that alows non-Inuit people -particularly
long-term residents- continued access to harvesting; and which avoids unnecessary interference in the
exercie of the rights, priorities and privileges to harvest. The objective is dso to creste a wildlife
management system that is geared towards conservation; that acknowledges the primary role of the Inuit
in wildlife harvesting; that serves to protect the long-term interests of Inuit harvesters; that invites public
participation and promotes public confidence, particularly amongst Inuit; and that empowers a Nunavut
Wildlife Management Board to make wildlife management decisions within these matters®’

The Nunavut Wildlife Management Board [hereinafter the NWMB] lies a the heart of the wildlife
management system of Nunavut. Although government®retains the ultimate respongbility for wildlife
management and consarvation, the NWMB isthe ”main indrument” of wildlife management in the Nunavut
Settlement Area. The NWMB thus takes decisions on harvesting quotas, measures of conservation, and
ingtigates different types of wildlife sudies. These sudies serve the purpose of determining appropriate

8 \bid., Section 5.1.3 (a), (b).

?STheterm "Government” is used to refer to either the federal government, the territorial government, or
both. Whichever the government referredtoina {:)artl cular caseis, depends upon the context of the provision, the
jurisdiction in the specific matter, or an %g?reemen between the federal and territorial governments for a specific
provision.(See Article 1.1.1 of the Land Claim Agreement, on definitions.)
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levels of harvesting for different populations of wildlife as well as determining the Inuit people€'s need for
harvesting of these different species.® The NWMB dso takes decisonsin matters rdating to the distribution
of harvesting quotas for non-Inuit people in Nunavut.”

The credtion of this ingtitution is initiated through Section 5.2 of the Agreement. The board itsdf is
condtituted of nine members, each gopointed differently. Four of the members are gppointed by each of four
DIQO:s. Three of the members are appointed by the Governor in Council. One on the advice of the minister
respongible for fish and marine mammals, one on the advice of the minister responsible for the Canadian
Wildife, and one on the advice of the Minigter of Indian Affairs and Northern Development in consultation
with the Commissoner-in-Executive Council Service. The Commissoner-in-Executive Council appoints
one member and the last member, the chairman, is gppointed by the Governor in Council from nominations
made by the NWMB.** The implication of thisis thet four members of the NWMB are appointed by the
DIO:s and four by government officids. Only the four members gppointed by the DIO:s and the four
members gppointed by the government officias can vote on the Board' s decisions. The chairman can only
vote when thereis atie.” Thus, the DIO:s can nat, in and by themsalves, create an Inuit mgority on the
Board. This drawback, on behdf of the Inuit, is somewhat reduced by the requirement in the Agreement
that the business of the Board is to be conducted in Inuktitut, and -when legidation or policy so requires-
in Canadd s officid languages™. The effect of requiring the Board to conduct its businessin Inuktitut is thet
people with knowledge of Inuiktitut are more likely to be eected as members of the board. This should
result in more Inuit being eected as board members.

Depending on the jurisdictiona aspects of the matter at issue, al decisons by the NWMB are to be
forwarded dther to the territoria or federa minister responsible for the particular subject matter. The
minister then has the opportunity to, within a certain time frame, either accept the decison or reject the
decison. If adecision is accepted, the minister is to take gppropriate measures for the implementation of
thisdecidon. If adecision isrgected, the NWMB hasto make afind decison on the subject matter, in the
light of the written reasons supplied by the minister as the grounds for the rgection of the initid decison.

At this point the minister has to either accept the decison, asit is, accept it with some dterations, or rgject
it. Although the NWMB has a subgtantid influentia power in wildlife management decisons and hasto be
consulted before the adoption of certain wildlife decisons affecting Nunavut, it does not have a ‘find’

decision making power under the Agreement and is subjected to the will of the appropriate minister.**

89The Nunavut Land Claim Agreement, Sections 5.2.33, and 5.6.1
0, ,
Ibid., Section 5.2.33 (g)-(1).
*pbid., Section 5.2.1
%|bid., Section 5.2.9

%|bid., Section 5.2.17
Y n Nunavut Tunngavik Inc. v. Canada (Minister of Fisheries & Oceans), [1997] 4 C.N.L.R. 193, 149 D.L.R.
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Harvesting is defined in the Agreement as meaning the " reduction of wildlife into possesson, and includes
hunting, trapping, fishing, as defined in the Fisheries Act, netting, egging, picking, collecting, gathering,
spearing, killing, capturing or taking by any means”.* Subject to where the NWMB has established total
alowable harvest for a stock or population, an Inuk have, according to the Agreement, the right to harvest
that stock or population in the Nunavut Settlement Area” up to thefull leve of his or her economic, socid,
and cultural needs’.*

Where conservation measures are necessary to protect an endangered stock or population, the NWMB
has the authority to determine aleve of total alowable harvest. If at this point the basic needsleve of the
Inuit (aso determined by the NWMB based on previous years leve of harvesting) is greater or equd to the
total alowable harvest, dl the harvesting of this particular ock or population will be given to the Inuit. The
Inuit thus have priority over non-Inuit, and commercid harvesting in the Nunavut Settlement Areg, but are
less prioritized than the god of conserving endangered wildlife.

The NWMB is, according to the Agreement, to presume ” as amaiter of fact and without further evidence”
that the basic needs leve of the Inuit equasthat of the total alowable harvest established by the Board for
the harvesting of bear, musk-ox, bowhead whales, some migratory birds, raptors and eiderdown.”” This
means that the Inuit have the right to all the harvesting of these species within the Nunavut Settlement Area,
if thereisatotd alowable harvest determined by the NWMB in regards to these species. The Agreement
a0 contains provisons for limiting the possibility of non-Inuit people to hunt within the Nunavut Settlement
Area by giving preference in issuing licences to a person who has lived in Nunavut, with the intention of
permanency, for more than 18 months prior to submitting an application for a hunting licence, and to
applications which will likely provide benefits to the Nunavut economy.

The Agreement a0 regulates where an Inuk can make use of hisor her hunting rights. The basic principle
isthat dl Inuit have unredtricted access to dl lands and waters within the Nunavut Settlement Area for
harvesting purposes. Excepted are mainly those lands that are owned by private subjects; lands used for
national defence and security purposes; and lands that are subject to a surface lease.® The right to access

ﬁl{% 519, 134 F.T.R. 246 (Fed. T.D.?_, the issue at stake was the obligation of the Minister to consider the advice of the
MB in making his decision on fishing quotas for turbot asisrequired by the Agreement. The court held that
‘consider’ entails, in thelight of the Agreement, much more than just receive and examine the advice and
recommendations given by the NWMB. Thisis, according to the Court, especialy true since the Agreement was
created within the context of acknowledgement of an existing aboriginal right. Thetrial judge thus states that:
"regarding consultation under Article 15.3.4 and 15.4.1, there must be meaningful inclusion of the NWMB in the
Governmental decision-making process before any decisions are made.”

%The Nunavut Land Claim Agreement, Section 1.1.1
%Ibid., Section 5.6.1
bid., Section 5.6.5

%pid., sections 5.7.16 and 5.7.17
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lands for harvesting purposes can aso be confined by legidation enacted for public safety purposes.®

A few provisonsthat relate to harvesting are to be found in the Nunavut Act. The Canadian Parliament has
delegated legidative authority in regards to severa matters reaing to Nunavut to the Legidative Assembly
of Nunavut. This Assembly has the authority to legidate for the purpose of preserving game in Nunavt.
However, Section 24 of the Nunavut Act expresdy dtates that:

The Legislature may not make laws under section 23 that restrict or prohibit Indians or Inuit from hunting, on
unoccupied Crown lands, for food game other than game declared by order of the Governor in Council to be
game in danger of becoming extinct.

Lastly, Inuit harvesters are not required to obtain licences except for commercid fishing of some fish and
ShdIfish.’® They can dispose of the harvested wildlife in any way they favour and to any person they desire,
Thisright is not restricted to only within the Nunavut Settlement Area. In other words, an Inuit harvester
can | the harvested wildlife to anyone ingde or outside of the Nunavut Settlement Area. A permit may
however be required for an Inuk to trangport the harvested wildlife outside of the Nunavut Settlement
Area.101

3.5.4 Resource Devel opment and Management

The regulation of resource development and resource management is of great importance to the Inuit since
the extraction and usage of renewable and non-renewable resources affects the ability of the Inuit to use
their -and surrounding- lands. Both in terms of the occupation of potentia harvesting lands, and for the
potential environmental impact that resource development projects may have.

As mentioned in earlier sections, the Agreement only gives the Inuit title to gpproximately ten per cent of
the subsurface rights of the Inuit Owned Lands. Hence, the remaining ninety percent of the rights are
‘earmarked’ for the purpose of future resource development projects. Thisis of course a cause of concern
for the Inuit who has amgjor interest in kegping their lands intact for future use. Therefore, the Agreement
contains provisonsin order to regulate resource development within the Nunavut Settlement Areg, as well
as regulating other related issues of concern. For ingance, consultation on issues of safety, Inuit hiring,
language of workplace, and so on.

Before any lands within the Nunavut Settlement Area are opened up for petroleum exploration, the
government is obliged to notify the DIO in order to give this organization a possbility to discuss with the

®Ibid., Section 5.7.18
100, , . .
Ibid., Sections5.7.26 and 5.7.27

9% hid., Sections 5.7.30 and 5.7.31
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government the terms and conditions that should be attached to such rights. Before the initidizing of any
project for development or production of resources in the Nunavut Settlement Area, the proponent is
obliged to consult the DIO regarding issues such as Inuit hiring, labour relations, Inuit access to facilities
congtructed by the project, and environmental concerns of specid importance to the Inuit.

Besides the obligation of project developers to consult the DIO before the initidization of a development
or production project, Inuit influence into the maiters of resource development and management is taken
care of in bascdly the same manner as with the wildlife management. A Nunavut Impact Review Board
[hereinafter the NIRB] is set up by the Agreement, which is of asmilar condruction asthe NWMB. The
Board isthe equivdent of the NWMB in the areas of resource development and management and isthe
establishment responsible for screening project proposals. Its objectives are defined as. "to protect and
promote the exiging and future wel-being of the residents and communities of the Nunavut Settlement Ares,
and to protect the ecosystemic

integrity of the Nunavut Settlement Area”**2

The NIRB conggts of nine members of which four are gppointed by the federd Minigter of Northern Affairs
on nominations made by the DIO. Government officids appoint the rest of the members and the eight
appointed members of the Board appoint the chairman.

The emphasis on Inuit influence on the NIRB'’ s decison-making process is, however, less prominent it is
with the NWMB. Thisis clear from some of the provisons. For ingtance, the Agreement sipulates thet the
NIRB shdl conduct its businessin Canadd s officid languages (English and French) and in Inuktitut upon
request. As explained earlier, the NWMB is to conduct its busnessin Inuktitut except where legidation
provides otherwise.

The primary function of the NIRB is to screen project proposals to determine whether or not the impact
potential of a particular project is such that areview of the project is necessary beforeit isinitidized. The
NIRB can a this point decide whether or not the project needs screening;; if it needs to be adjusted before
any screening takes place; or whether the potentid for harmful impact is such that the project needs to be
completely modified or abandoned. The decision of the Board is then presented to the Minigter responsible
for the subject matter at issue. The Minister then has the option to accept the decision, with or without
modifications, or to override the decison to rgect aproposd, if the benefits of the project arein nationd
or regiond interedts.

This ability of the Minister to override decisons by the Board resembles the relationship between the
NWMB and the federd government. That is, the Board asthe ‘main instrument’ of the government, while
the government itsdlf retains the ultimate decison making power. The reationship does not end there though.
The Agreement, to some extent, limits the Minister’s power to override a decision by the NIRB. For
instance, the assessments by the NIRB on the regiona impacts of a project has to be taken into account

19| bid., Section 12.2.5
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by the Minister in his or her determination of what isin regiond interest.’® As explained in the previous
section, the Minister can only override adecision by the NIRB to reject a project proposd if the project
isin nationd or regiond interest.

A gmilar stuation, which may shed light on the Stuation, is the requirement of the Minigter to take into
account the position of the NWMB on certain matters relaing to fishing quotas. This requirement led up
to the case of Nunavut Tunngavik Inc. v. Canada (Minister of Fisheries & Oceans), 1997.1* Atissuein
this case was the obligation of the Minigter of Fisheries and Oceans to take the position of the NWMB into
account in making decisons as to the setting and ditribution of fishing quotas. The NWMB accused the
Minister of setting atotal dlowable catch for turbot without taking into consideration the position of the
Board on the subject matter. They also accused the Minister of not taking into consideration requests by
the NWMB that the Nunavut quota of the tota alowable catch would be increased and that Inuit fishermen
would be given licences to take part in the commercid fishing of turbot further south. The court ruled that
the Minigter had falled to full fill his obligations towards the Inuit according to the Agreement. Judtice
Campbd| gtated for the court regarding consultation in the Agreement that: ”there must be meaningful
indusion of the NWMB in the Governmenta decision-miaking process before any decisonsare made” This
requirement meant in redlity that the NWMB must be given recognition as to ther pogtion and explanations,
if s0, on why their position has been disregarded, before decisions are taken. The judge dso explains that:

Thereisno doubt that, when it comes to wildlife management, the positions of many competing parties will need
to be considered. In this case, however, there is only one party competing with the benefit of an agreement
extinguishing an Aboriginal right. Accordingly, the position of that party, being the Nunavut, is to be given
priority consideration.'”®

Thus, the influence of these two Boards on the decison making process is reinforced somewhat by
provisons in the Agreement certifying that the Minister takes into account the positions of these Boards
before taking decisons on certain matters.

The Agreement aso regulates when non-Inuit people can access Inuit Owned Lands for the purpose of
prospecting or exercisng minerd rights. The badc rule is that any operator who wishes to access Inuit
Owned Landsin order to explore, develop, produce, or transport mineras has to obtain the consent of the
DIO before ng the lands.'® A few exceptionsto this rule exigt. Firs, if the operator held aright to
explore specified substances or any other interest that is not aminerd interest before the DIO became the
owner of the lands, a permission to access Inuit Owned Lands need not be sought. Second, a person with

193 hid., Section 12.2.2

104N unavut Tunngavik Inc. v. Canada (Minister of Fisheries & Oceans) [1997] 4 C.N.L.R. 193, 149 D.L.R. (4™
519, 134 F.T.R 246 (Fed. T.D.)

%ipid., p. 211
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aright to prospect for minerals and whose activities are of anature that would not require aland use permit
if they were conducted on Crown lands does not need a permission to access Inuit Owned Lands to
exercise these rights. ™’

If the DIO refuses to consent to the operator applying for accessto Inuit Owned Lands according to the
basic rule, this person may apply to a Surface Rights Tribuna for an entry order.’® The set-up of the
Surface Rights Tribund is, according to the Agreement, to be arranged for by the Government on the
request of the DIO. The functions of the Tribund are, primarily, to issue entry orders and to determine
compensation payable to surface rights holders. When determining the compensation in cases where Inuit
are surface rights holders the Tribunal has to take into account a number of considerations. For instance,
condderations asto the effects on wildlife harvesting, loss of use to Inuit, damage, inconvenience, cultura
atachment, and so on, has to be taken into account when calcul ating an appropriate compensation.’® In
regards to the condtitution of the Tribund, the Agreement providesthat at least haf of the members of any
pand dealing with issues rdating to Inuit Owned Lands have to be residents of the Nunavut Settlement
Area™® The Tribuna conductsits businessin Canadd s officid languages and in Inuktitut if required to do
SO.lll

The Agreement also contains provisions regulating how and when the Government can expropriate Inuit
Owned Lands. Any person with expropriating authority under federd or territoria legidation may exercise
this authority on Inuit Owned Lands. Legidation that is adopted after the ratification of the Agreement, has
to provide for an opportunity for the DIO to object to the expropriation, as well asto the determination of
compensation by mediation or arbitration.**? There are, however, afew qudifications provided for in the
Agreement for the expropriation of Inuit Owned Lands. Any

expropriation has to be approved by an order of the Governor in Council, except where the expropriation
iswithin municipal boundaries for municipal purposes where the gpprovad of the Commissioner-in-Executive
Council has to be sought.*** Inuit Owned Lands may aso only be expropriated up to a certain amount. |f
twelve percent of the Inuit Owned Lands or any interest therein have been expropriated, further
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expropriation is not permitted.™* The expropriating authority is also required, if ‘reasonably possible to
offer compensation in the form of lands of equa vaue. If the DIO requires monetary compensgtion, the
same principles as those utilized by the Surface Rights Tribund in assessng compensation for an entry
order, shal be applied.

Access to fresh water is a growing concern, globaly and locdly, as modern farming practices and
environmenta pollutants continue to contaminate water resources. The regulation of access to fresh water
and its usage are important resource management issues. The Agreement gtipulates that the DIO shdl have
excdusverightsto dl the water in, on or flowing through Inuit Owned Lands. Furthermore, subject to afew
restrictions, the water flowing through the lands shdl be ” subgtantialy unaffected” in qudity, quantity, and
flow.™™® If, however, a person applying for alicence to use water within the Nunavut Settlement Area-for
apurpose that will affect the water qudity, quantity or flow- entersinto a compensation agreement with the
DIO, such usage of the water may take place. This may, at first, seem as a voluntary procedure, but the
Agreement then stipulates that if an agreement on gppropriate compensation can not be reached, either
party to the dispute may refer the matter to the Nunavut Water Board [hereinafter the NWB] for adecison
on the compensation to be paid.**’ These provisons of the Agreament seem rather vague, and the question
that arisesis: do the DIO have to enter negotiations on the gppropriate compensation even if the DIO is not
interested in having the water quality, quantity or flow dtered? The way that the Agreement is formulated
this seems to be the case but it will eventually be up to the courts to decide, if or when the issue arises.

4 hid., Section 21.9.11
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4 Sdlf-Determination

The internationd legd doctrine of salf-determination of peoples congtitutes one of the more contentious
issuesin modern internationd law. One of the reasonsiis the obvious fact thet the issue involves that of two
fundamental but conflicting legal concepts. On the one sideis the doctrine of Sate sovereignty, represented
in the United Charter through the principle of non-intervention'®, and on the other side is the evolving
phere of humean rights law, with an increasing focus on minority populations and indigenous peoples within
dates. Aswould be suspected, the principle of sdf-determination has therefore been subjected to different
interpretations and an ongoing development of its core essence.

In this Chapter the law on sdf-determination will be discussed. Aswill the lega implications of the concept
and the different views held by legd scholars, Sate parties and indigenous peoples. Aspects of particular
importance to the effective enjoyment of aright of salf-determination will dso be examined.

4.1 Sdf-Determination in International Law

Internationa law relaing to the principle of self-determination has ever since the principl€' s introduction
evolved on a continuous basis. The development has been in regards to who the principle gpplies to and
the legd implications of its gpplication. Since internationd law, contrary to nationd law, is not dictated and
enacted by a sovereign subject, development of the right of self-determination has occurred through its
utilizetion in various legdl sources.

The vaid sources from which internationd law is derived is generdly recognized as being those enumerated
in Article 38 of the Statute of the Internationa Court of Justice® According to this Artide international law
conggts of three categories: internationa conventions, internationa custom, and generd principles of law
recognized by civilized nations. Judicid decisions and teachings by legd scholars are recognized as afourth
category, but only as a subsdiary means of interpreting the law which therefore lacks any binding legd
force. Together these categories condtitute the normative framework within which the internationd law of
sdf-determination is manifested. The examination in this chapter of the legal aspects of sdlf-determination
will therefore take place within the context of these four categories.

M8 harter of United Nations, June 26, 1945, 1976 YBUN 1043. Article 2 (7)

119See, for instance, Peter Malanczuk, Akehurst’s: Modern Introduction to International Law, London,
Routledge, 1997, p. 36
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4.1.1 United Nations and the Regulation of a Right to Saf-Determination

Of dl the numerous U.N. ingruments the Charter of 1945 makes out the foundation of the U.N. machinery.
It so accounts for the firgt incorporation of the principle of saf-determination into the U.N. sphere. The
incorporation of the principle of sdf-determination into the Charter also, according to Critescu ”marks...the
recognition of the concept asalegd principle...”.*® Theright of sdf-determination is mentioned twicein the
U.N. Charter of 1945. Article 1 (2), expresses the purpose of the United Nations as, amongst other, "to
develop friendly relaions among nations based on respect for the principle of equd rights and sdif-
determination of peoples,...” Smilarly, Article 55 addresses the importance of respect for the principle of
equa rights and self-determination of peoples.

Despite the clear language of the two provisions, the question of who the principle applies to has been
vigoroudy debated. The term *peoples’ has been interpreted in a number of different ways, often depending
on theinterpreter’ s own interests at stake. Likewise, theterm ‘nations' is not defined in the Charter, which
further obscures the reach of the provisions* The provisons aso fail to address the implications of aright
of sdf-determination. That is, what the effective outcome of a people exercisng its right to sdf-
determination would be., What is clear, however, isthat Article 2 (7) of the Charter preventsthe U.N. to
intervene in matters which are” essentialy the domestic jurisdiction of any sate...”*?? This hasled many to
argue that secesson from a sovereign dtate as an expression of sdf-determination is prohibited by
internationd law, except in extreme cases. Chapters XI and X1 of the Charter ded with non-sdf-governing
territories and the internationd trusteeship system. Although the principle of self-determination is not
explicitly mentioned in these chapters, the provisons therein are through their wording linked with the
principle of seif-determination.™® In particular, Artide 76 expounds that the basic objectives of the
trusteeship system shdl be carried out in accordance with " the Purposes of the United Nations laid down
in Article 1 of the present Charter,...”*** Hence, Chapters X| and XII seem to apply the principle of sdlf-

1208 ureliu Cristescu, The Historical and Current Devel opment of the Right to Self-Determination on the

Basis of the Charter of the United Nations and other Instruments adopted by the United Nations Organs, with
Particular Reference to the Promotion and Protection of Human Rights and Fundamental Freedoms, U.N. Doc.
E/CN. 4/Sub. 2/404, 2 June 1978, Vol. 3, 86

121Although the Co-ordination Committee of the UN Secretariat has stated that ”the word ‘nation’ ...is broad

and general enough to include colonies, mandates, protectorates, and quasi-states as well as states.” Quoted in:
Cristescu (1981), para. 262

22 N. Charter, Article 2 (7)

123k0r adiscussion on this, see Laurence S. Hanauer, The Irrelevance of Self-Determination Law to Ethno-
Naﬂl%%al Conflict: A New Look at the Western Sahara Case, Emory International Law Review, Vol. 9, Nr. 1, 1995, 153,
p. .

124 N. Charter, Article 76
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determination to non-saf-governing territories and the trusteeship system.

The trusteeship system, as a successor to the Mandate system of the League of Nations' was intended
to apply to three categories of territories. "a. territories now held under mandate; b. territories which may
be detached from enemy dtates as aresult of the Second World War; and c. territories voluntarily placed
under the system by Sates respongble for their adminigtration.”?® Non-sdf-governing territories are defined
in Article 73 of Chapter X1 as being those "territories whose peoples have not yet attained a full measure
of sdf government”.*?’

In 1946 a letter was sent by the secretary-generd of the United Nations to al the member states requesting
their opinion on what factors should be of importance in determining the territories under Chapter X1. The
response was poor and the issue was referred to a subcommittee. Different opinions were held on the issue,
often for reasons of salf-interest as opposed to concern for non-self-governing peoples’® No general
consensus was reached as to which territories that should be subjects under this chapter of the Charter.
However, dthough the language in Chapter XI and XII links these chapters with the principle of self-
determination, nothing in the Charter limits, in my understanding, the application of this principle to these
chapters.

Sdf-determination took on a more clearly defined role with the adoption of resolution 1514 (XV) of
December 14, 1960, entitled “Declaration on the Granting of Independence to Colonial Countries and
Peoples’. This declaration intended to more specificaly apply the principle of self-determination to the
exigting colonies. The Declaration uses strong wording to assert that ”the peoples of the world ardently
desire the end of colonidismin all its manifestations”'?. In asimilar fashion Article 2 declares that: ” All
peoples have the right to sdlf-determination; by virtue of that right they fredy determine their politicad atus
and fregly pursue their economic, sociad and cultura development”®. Despite the strong wording of the
document, Articles 6 and 7 of the Declaration reinforces the principle of non-intervention and promotes the
territorid integrity of sovereign states. This fact supports the contention that self-determingtion, as it has
been interpreted within the context of the United Nations, is more concerned with territorial aspects as
opposed to aspects of peoplehood.** In other words, self-determination becomes more of aright of the

992 4;25Jame£ E. Falkowski, Indian Law/Race Law: A Five-Hundred-Year History, Praeger Publishers, New Y ork,
1992, p.

1264 N. Charter, Article 77 (2)

1274 N. Charter, Article 73

128 g kowski (1992) p. 44

129G.A. Res. 1514, UN. GAOR, 15" Sess,, Supp. No.16, U.N. Doc. A/4684 (1960), preamble (emphasis added)

130G A. Res. 1514, Article 2

_ lgl_See,_for instance, Gudmundur Alfredsson, Different Forms of and Claims to the Right of Self-
Determination, in Donald Clark (ed.), Self-Determination: International Perspectives, London, MacMillan Press
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entire population of a specific territory -regardless of its ethnic or cultura composition- which has
previoudy been subjugated to foreign control or rule, than aright of one particular people within aterritory
regardless of other peoples present on the same territory.

Thisreasoning is further augmented by the fact that previous African colonies did not reconstruct most of
their borders when they were liberated from the colonizing Sates. Ingtead the Organization of African States
supported that the right to salf-determination was to be applied to entire territories as they had been
mapped out by colonizers, regardiess of the different ethnic groupings within the territories. This goplication
of theright has had the effect that self-determination has been severdly restricted in its present gpplication
concerning indigenous peoples since these peoples inhabit areas which are modtly stuated within the
boundaries of sovereign states, often sharing therr territories with other non-indigenous people.

Generd Assembly Resolution 1541 (XV) of December 15 1960," further amplifies the assertion thet it
is the territory, not the people, that is the decisive aspect.*® This resolution sets out to darify the reach of
the chaptersin the Charter concerning non-self-governing territories and the trusteeship system and explains
that "there is an obligation to tranamit information in respect of territory thet is geographicaly separate and
isdidinct ethnicaly and/or culturdly from the country adminigtering it”. Thus emphasizing the importance
of territory when mapping out the right of sdf-determination.

In Principle 1, it is declared that "[t]he authors of the Charter of the United Nations had in mind that
Chapter X| should be gpplicable to territories which were then known to be of the colonid type.”*** In
laying the foundation for the ‘ salt-water theory’ *°, the resolution seems to limit the extent of Chapters XI
and Xl to certain narrowly defined territories, in contrast with the provisonsin the Charter and resolution
1514 which seem apply these to al non-sdf-governing territories.

In addition to clarifying the reach of Chapters X1 and XI1 of the Charter, the resolution aso recognizes the
means through which sdlf-determination can be achieved. These are (8) emergence as a sovereign
independent gate, (b) free association with an independent state, or () integration with an independent
gate."*

Ltd., 1996, p. 60

132G.A. Res. 1541, UN. GAOR, 15" Sess,, Supp. No. 16, U.N. Doc. A/4684 (1960)

. 133_Y ussuf N. Kly, Proceedings of the conference on African-Americans and the Right to Self-
E)Qeé[éar m|£13§t|on, Hamline University School of Law, Saint Paul, Minnesota, May 14,
» P
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135'I'_histheory, or concept, requiresthat aterritory is separated by an ocean from the colonizing statein
order to qualify asacolony.

138G.A. Res. 1541, Principle VI
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The right of sdf-determination is aso recognized in the International Covenant on Economic, Socid and
Cultura Rights aswell asin the International Covenant on Civil and Political Rights. Both of these came into
forcein 1976. Article 1 of these covenants ates that: ” All peoples have the right to self-determination. By
virtue of that right they fredy determine their political status and fredly pursue their economic, socid and
cultural development.” The same article declares that ” All peoples may, for their own ends, fredy dispose
of their naturd wedlth and resources...” and delegates the responghility to ” promote the redization of the
right to sdlf-determination,...” to the states parties to the covenants.**’ The Covenants thus articul ates sdf-
determination as aright of al peoples, however without defining the term * peoples .

The adoption of G.A. Resolution 2625, Dedlaration on Principles of International Law concerning Friendly
Reations and Co-operation among States in Accordance with the Charter of the United Nations, reiterates
the contention of previous United Nations documents that ”al peoples have the right fredy to determine,
without externa interference, their political status and to pursue their economic, socid and culturd
development,...”**® Furthermore, this dedlaration represents asmall but Significant expansion of the principle
of sdf-determination compared to how it has been congtructed in previous documents. Firg of dl, the
declaration expands on the possible means through which sdf-determination can be achieved by adding a
fourth option to the three categories listed aove. Thisis ”the emergence into any other political datus fredy
determined by a people...”. Secondly, while upholding the principle of non-intervention the declaration
somewhat limits the non-negotiable satus this principle has enjoyed in previous documents. It thus Sates
that:

Nothing in the foregoing paragraphs shall be construed as authorizing or encouraging any action which would
dismember or impair, totally or in part, the territorial integrity or political unity of sovereign and independent
States conducting themselves in compliance with the principle of equal rights and self-determination of peoples
as described above and thus possessed of a government representing the whole people belonging to the
territory without distinction asto race, creed or colour.™

In other words, the territoria integrity and political unity of sovereign statesis made conditiona upon that
particular state’ s conformity to the principle of equa rights and self-determination of peoples, aswell as
upon the extent to which the entire population inhabiting its territory is democretically represented through
its politicd system. This aspect clearly marks a step forward in the gpplication of the right of sdlf-
determination Snce it condtitutes a recognition that democratic vaues must serve as the foundation of any
date system that is not going to create more conflicts and separation than it resolves. C. Tomuschat thus
argues that:

~ 3"The International Covenant on Civil and Political Rights, 19 December 1966, 999 UNTS 171 and the
International Covenant on Economic Social and Cultural Rights, 16 December 1966, 993 UNTS 3, Article 1

138G A. Res. 2625 (XXV), 24 October 1970

139 pig,
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It is a matter of common knowledge that, in its elaboration on self-determination, the Friendly Relations
Declaration of the General Assembly would appear to go even further when stating that the principle of national
unity and territorial integrity may have to yield if the state concerned is not possessed of a government

" representing the whol e people belonging to the territory without distinction asto race, creed or colour.” 140

The right of self-determination in cases of non-representation of groups in nationa governmentsis likewise
made gpparent in the Vienna Declaration adopted in 1993 by the World Conference on Humen Rights*
The last sub-paragraph of paragraph 2 reiterates the wording of the Friendly Relations Declaration on this
issue. Paragraph 2 of the Vienna Declaration aso recognizes a right of peoples under foreign occupation
to take appropriate action to enforce their right of sdf-determination.**?

However, awarning must beissued for the possibility of usng democracy as alegitimate ground for denying
otherwise very credible claims for sdf-determination. The fact that a government is representative of the
“whole people belonging to the territory without distinction asto race, creed or colour” should not, | would
argue, judtify stuaionswhere smdl digtinct peoples, making out only avery smdl proportion of the voters
within alarge Sate, are denied sdlf-determination.

In 1982, the United Nations adopted a resolution for the purpose of establishing a permanent Working
Group on Indigenous Populations with a mandate to

(a) Review devel opments pertaining to the promotion and protection of human rights and fundamental freedoms
of indigenous populations, including information requested by the Secretary-General annually from
Governments, specialized agencies, regiona intergovernmental organizations and non-governmental
organizations in consultative status, particularly those of indigenous peoples, to analyze such materials, and
to submit its conclusions to the Sub-Commission, bearing in mind the report of the Special Rapporteur of the
Sub-Commission.

(b) Give special attention to the evolution of standards concerning the rights of indigenous populations, taking
into account of both the similarities and the differences in the situation and aspirations of indigenous
popul ations throughout the world.**

The working group itsdf congsts of five independent experts. These are chosen from the group of
internationd law experts of the United Nations Sub-Commission on Prevention of Discrimingtion and

140¢, Tomuschat, Self-Determination in a Post-Colonial World, in C. Tomuschat (ed.), Modern Law of Self-
Determination, Martinus Nijhoff Publishers, Dordrecht, 1993, p.9

) l4l_GudmundurAIfredssQn, Access to International Monitoring Procedures: Choices Between Self-
Determination and the Human Rights of Groups in Michael C. van Walt van Praag, Onno Seroo (Ed.), Report of the
International Conference of Experts Held in Barcelona From 21 to 27 November 1998: The | mplementation of the
Right to Self-Determination as a Contribution to Conflict Prevention, UNESCO Division of Human Rights,
Democracy and Peace/UNESCO, Centre of Catalonia, p. 200

21 hid p. 199

M3 conomic and Social Council Resolution 1982/34 of 7 May 1982.
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Protection of Minorities. Usudly the geographica digtribution of seatsis such that one member represents
one particular region.*** The working group follows a unique set of rules of procedures compared to other
U.N. organs. The hearings of the working group alow ord and written interventions from al indigenous
groups with adesire to participate. Usualy such privilegeis restricted to dates, intergovernmenta agencies,
and accredited non-governmental organizations.'*

The main contribution of the working group to the issue of indigenous peoples rights is the Draft
Dedaration on the Rights of Indigenous Peoples*® The concern of the draft dedlaration is the relationship
between gtates and their indigenous populations. It focuses mainly on the issue of indigenous autonomy in
matters relating to internd and locd affairs™’ The draft declaration is rather broad in its scope on autonomy
and far reaching in the powers accredited to indigenous peoples. According to G. Alfredsson: "these
drafting suggestions go far beyond mere cultural autonomy as far as the foreseen politica and, not least,
economic functions are concerned. The powers proposed would be legidative and adminigtrative, not
merely advisory.”**

In regardsto theright of salf-determination, the draft declaration does not represent amgjor shift in attitudes
from the one presented in the Human Rights Covenants, the Friendly Relations Declaration and the other
U.N. resolutions.* Ingtead it leaves the doors open for interpretation. G. Alfredsson argues thet article 3
of the draft in accordance with article 31 may refer to both interna and externa self-determination.™
Article 3 gtates that:

Indigenous peoples have the right to self-determination. By virtue of thisright, they freely determine their
political status and freely pursue their economic, social and cultural development.**

Article 31 expands on this by adding that:

M kowski (1992), p. 61
1S Edkowski (1992), p. 62

%46Draft Declaration on the Rights of Indigenous Peoples as Agreed upon by the Members of the Working
(23/3%%%/ %Igns Eleventh Session (The Working Group of |ndigenous Populations), UN Doc. E/CN. 4/sub.

_ _147Gudmundu_r Alfredsson, Indigenous Peoples and Autonomy, in Markku Suksi (ed.), Autonomy:
f\ IlcaE %15 and Implications Kluwer Law International, the Netherlands,
] p-

1481 g,

1O g kowski (1992), p. 64

1504 Ifredsson in Clark (1996), p. 67

BhwGIP report in U.N. document E/CN.4/Sub.2/1993/29, Annex 1.
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Indigenous peopl es, as a specific form of exercising their right to self-determination, have the right to autonomy
or self-government in matters relating to their internal and local affairs, including culture, religion, education,
information, media, health, housing, employment, social welfare, economic activities, land and resources
management, environment and entry by non-members, as well as ways and means for financing these

. 152
autonomous functions. ™

At the same time, the declaration later upholds that:

Nothing in this Declaration may be interpreted asimplying for any State, group or individual any right to engage
in any activity or to perform any act contrary to the Charter of the United Nations or to the Declaration of
Principles of International Law on Friendly Relations and Co-operation among States in Accordance with the
Charter of the United Nations..."”®

The declaration thus endorses the principle of non-intervention and integrity of sovereign dtates in
accordance with the U.N. Charter and relevant conventions and declarations, and conditions the right of
sdf-determination on the upholding of this principle.

The drafting process is snce 1995 in the hands of a new working group of the Commission on Human
Rights, congisting of government del egetes as opposed to experts. It is, according to G. Alfredsson, "likely
that many of the ideas put on paper by the WGIP, including those on autonomy, will be maintained abeit
in watered-down versions.”*** Though adopted by the Sub-Commission on Prevention of Discrimination
and Protection of Minorities, it has as of yet not entered into force.

4.1.2 Case Law

Although not recognized as a source of law, the decisions of the International Court of Jutice serve asan
indication of the law asit sood a thetime of aparticular decison. The ICJ has given its opinion on the issue
of colonia peoples and their rights in two cases. These are the Namibia Case and the Western Sahara
Ca$.155

The Wegtern Sahara Case rdaes directly to the question of salf-determination. In resolution 3292 (XX1X)
the Genera Assembly of the U.N. decided to request the ICJ to give its advisory opinion on the matter of
sdf-determination for the territory of Western Sahara and the people inhabiting the territory. In this case
the issue was the claims of sovereignty by Morocco, Mauritaniaand Algeria over the territory of Western

21hid.

1581 hid.

1344 Ifredsson in Suksi (1998), p. 129

155Advisory Opinion of the International Court of Justice[1971] ICJ Reports 16, and Advisory Opinion of

the International Court of Justice Concerning the Western Sahara [1975] 1CJ Reports 12
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Sahara. The Sahrawis who favoured independence to integration with any of the neighbouring states
inhabited this territory, a Spanish Colony since the 15th century. Despite some historica-cultura links
between the Sahrawis and the peoples of the neighbouring countries, the 1CJ upheld the right of sdlf-
determination and supported the right of Western Sahara to independence and political decolonizeation. The
right of salf-determination was defined by the ICJ as a need to require ” a free and genuine expression of
the will of the peoples concerned.”

Argued by some, the fact that the ICJ ingsted on the importance of complying with the will of the peoples
of the particular territory enhanced the importance of the territory in assessing aright of salf-determination.
In particular since the Sahrawis did not condtitute a unitary people until avareness of the issues arose in the
second half of the 20" century. However, the fact that the |CJ advocates a right of sdf-determination for
aparticular people as opposed to integration -againg this peoples s will- with a neighbouring sate to which
only alimited st of higtorical-culturd ties exidts, does nat, in my view, bring with it any mgor implications
which in their turn would restrict the principle of self-determination to exclude non-territorid based factors,
such as culture, language and religion, concerns. Disregarding the question of the relationship between sdif-
determination and territory, the fact remains that the Western Sahara Case stands as an indication and
acceptance of the principle s foundation in internationa law.

4.1.3 Definitions of Peoples, Minorities and Nations

Crucid for the effective congruction and implementation of internationa provisons protecting rights of
groups is the understanding of whom these rights confer benefits upon. Thisredity may aso be part of the
reason why the internationa community has had such a difficulty arriving a agreed upon definitions in
regards to minorities, and to what condtitutes peoples for the purpose of international law. Indigenous
peoples in generd oppose the characterization of themsdaves as minorities, mainly for the reason that only
peoples are recognized as possessing aright of self-determination. Those minorities who do not quaify as
peoples are merdly entitled to minority rights protected by Article 27 of the International Covenant on Civil
and Palitica Rights. Aslong as the definitions on minorities and peoples remain unclear and vague, the legd
obligations conferred upon States by internationd treeties and case law dedling with indigenous, minority,
cultura and politica rights remain arbitrary and therefore in many cases virtualy non-exisent. This of course
benefits some states who have been and 4ill are reluctant to acknowledge minority rights and rights specific
to indigenous peoples. Thisview is supported by A. Eide who asserts -in regards to the attempts by the UN
Sub-Commisson on Prevention of Discrimination and Protection of Minorities to establish a universa
definition- that " The efforts made by the Sub-Commission itsdf, however, have faled,......partly because
of awide-spread reluctance by governments to establish a genera system for minority protection.”**

There are however other reasons why there has been such a difficulty arriving at common definitions. For

156As;bj('jrn Eide, In Search of Constructive Alternatives to Secession, in C. Tomuschat, Modern Law of self-

Determination, 1993, p. 157.
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example, the different Stuations to which the conoept of minorities and peoples would apply mekeit difficult
to agree upon a definition that would suit dl possible different gpplications™’ Many attempts have,
however, been made to try to define minorities and peoples. Despite the fact that it is in the mgority of
cases perfectly clear to most of uswhat they are, none of these attempts have been successful of reaching
agenera consensus™® In regards to minorities, the one definition that has gained the most recognition and
acceptance is the one utilized by Special Rapporteur Francesco Capotorti.** His definition is often cited
as suggedting that aminority is

A group numerically inferior to the rest of the population of a State, in anon-dominant position, whose members
-being nationals of the State- possess ethnic, religious or linguistic characteristics differing from those of the
rest of the population and show, if only implicitly, a sense of solidarity, directed towards preserving their

culture, traditions, religion or Ianguage.160

This definition has been criticized by some writers'®! suggesting thet it is not in conformity with the wording
of Artidle 27 of the Internationa Covenant on Civil and Politica Rightsin repect to which the definition was
congtructed. F. de Varennes contends that nothing in ether the wording of the Article nor the travaux
preparatoires supports the proposition that minority rights should only apply to ‘nationas .**® This
objection is aso supported by A. Eide who argues that " There is, for instance, no inherent reason why
sttled groups of non-nationds should not have the right to practice their own religion or use their own
language between themselves.”**

As argued by G. Alfredsson, most of the definitions that have been proposed share some common
characteridtics and usudly recognizes that aminority isagroup of people which is numericaly smdler than
the rest of the population, share some common characterigtics in regards to reigion, ethnicity and/or
language, with a long-term presence on the land and show sdlf-identification or a sense of solidarity,

directed towards presarving their culture, traditions, religion or language.*®* This type of definition is based

1hid., p. 158.

%E’SGudmundur Alfredsson, Minority Rights: International Standards and Monitoring Procedures, Latvian
Human Rights Quarterly, 5/6, 1998, p. 11.

159 Thornberry, International Law and the Rights of Minorities, Clarendon Press, Oxford,
1992, p. 6f.

% pid. p. 6

18lsee for instance, F. de Varennes, Language, Minorities and Human Rights, Martinus Nijhoff Publishers,
the Hague, 1996, p. 136 ff., or J. Packer & K. Myntti, The Protection of Ethnic and Linguistic Minoritiesin Europe,
Ingtitufe for Human Rights, Abo Akademi University, 1993, p. 24 ff.

1824e Varennes (1996), p. 136 ff.

183 de in Tomuschat (1993), p. 159.
164G, Alfredsson in Latvian Human Rights Quarterly (1998), p. 12.
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on the Capotorti definition which is dso the one most commonly accepted in the international community.*®®

Theinternational community has faced equd difficultiesin finding a common solution to the definition of the
term ‘ peoples . States have been reluctant to accept a definition that would extend the application of the
term to minority populations resding within existing sovereign States. The United Nations has, as explained
in previous section, been unwilling or unable to define the term ‘peoples since the implications of a definition
would affect matters traditiondly within the domestic jurisdiction of sovereign sates. This has become a
particularly difficult issue to resolve in regards to indigenous peoples who mogt definitely conditute
distinguishable peoples but find themsalves living within the borders of sovereign dates.

| would argue thet there is one fundamenta difference between minorities and peoples that would underline
the necessity of referring to indigenous peoples as peoples. Thisisthe fact that minorities can move between
different states without losing their satus as minoritiesin ether the origina or the recipient state (provided
the receiving state is not the country from which this particular group of people originate and where their
people Hill condtitute a maority). Peoples, on the other hand, -as the term has been utilized in international
ingruments- are only peoplesin relaion to a specific territory and, within the western sate-system, agiven
country. In the same way, indigenousness can not follow a people around the world from country to
country. For ingance, Mohawks are only indigenous to North America. They would not congtitute an
indigenous people in, for instance, Africa (at least not for legal purposes). The fact that we often denote
indigenous peoples indigenous even if they move to a country different than their origin indicates that
indigenous peoples ill today face prejudice and that we till make a distinction between indigenous peoples
and others.

Reated to the definition of peoples is the issue of whether Indigenous peoples should be referred to as
peoples -with or without an ‘s - or Imply as populations. Again the issue has to do with the implications
for the right of sdf-determination, normaly accredited only to ‘peoples. There has been no generd
consensus on the issue, but indigenous peoples have generdly daimed that they condtitute ‘ peoples, while
date parties have been more reluctant to refer to indigenous peoples as ‘ peoples . Different indruments and
internationa bodies use different terminology. For ingtance, ‘population’ is utilized in the name of the
Working Group of Indigenous Populations. On the other hand the ILO Convention 169 of 1989,
consstently refers to indigenous peoples as ‘ peoples . Article 1(3), however, contains a disclamer which
asserts that:

The use of theterm ‘peoples’ in this Convention shall not be construed as having any implications as regards
the rights which may attach to the term under international law.(64)

16585 argued by P. Thornberry, International Law and the Rights of Minorities,
1991, p. 6.
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Indigenous peoples themsdlves have advocated the term ‘ peoples’ to be gpplied to their Stuation. Especidly
since ‘indigenous peoples was origindly used by the League of Nations to describe al non sdf-governing
groups, while the U.N. later introduced ‘indigenous populations  for the purpose of ditinguishing indigenous
peoplesin the Americas from colonized peoplesin Adaand Africa'® Theideaof having adominant culture
arbitrarily applying their terms for the purpose of meeting a legal requirement has also been viewed as
oppressive and racist to many indigenous peoples.

However, the manner in which the term ‘peoples’ has been utilized indicates that under the present system
of internationa law the term is interpreted to specify the population of a defined territory, condituting a
separate political unit.'®” G. Alfredsson explains that: ” The reduction of minorities and indigenous peoples
to groups, even when they are large and associated with territory, is further evidence of the importance
granted to political units with accepted boundaries™®® Palitical units, in this sense, mean something different
than just a people inhabiting an area within a metropolitan Sate.

In my opinion these developments are highly questionable. After a st of rights have been attributed to the
term ‘peoples through internationa ingtruments, the application of this term has been limited to the extent
of excluding groups that would obvioudy otherwise have fitted the definition of peoples. In other words,
the meaning of an otherwise unambiguous term has been dtered to suit certain political gods. Although
legally questionable Since terms in agreements, tregties, conventions, declarations and further on, should be
interpreted according to their ordinary meaning,*®® this is probably how the law stands.

4.1.4 The Subjects and Implications of Sdf-Determination

Asexplained in the previous section, severd different views have emerged as to who the ‘peoples entitled
to sdf-determination are, and what thisright consst of. Despite their difference, these views generdly seem
to be founded on aright of self-determination asit has been expressed in the U.N. documents. There are,
however, some applications of the principle thet are virtudly undisputed. First of dl, the right of the peoples
of former coloniesto enjoy self-determination has been spelled out in U.N. resolutions and condtitutes the
standard of sdf-determination; secondly, there exists aright of peoplesin occupied territories -under dien
domination- to sdf-determination; thirdly, there is an undisputed right of separation by agreement between
different groups within a date. Besides these Stuaions where a right of sdf-determination remains
undisputed, there are strong indications that a people is entitled to self-determination if they are subjected

166566 submission by the Inuit Circumpolar Conference on the revision of the 1957 ILO Convention 107,
quoted in Sharon Helen Venne, Our Elders Understand Our Rights: Evolving International Law Regarding
Indigenous Rights, Theytus Books Ltd., 1998, p. 91

167 A Ifredsson in Clark (1996), p. 59

168A Ifredsson in Clark (1996), p. 60
169Th_i slegal principleis expressed in the Vienna Convention on the Law of Treaties, 1155 UNTS 331, 23
May 1969. Article 31
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to systematic non-representation by the government of the territory they resde within. This ‘right’ has, as
explained above, been made evident in the Vienna Declaration of 1993, and in the Friendly Relations
Declaration. Smilarly, theright of salf-determination in cases of non-representation has been expressed by
anumber of scholarsinduding Specia Rapporteur A. Eide*™

Besides these more or less undisputed cases, a more generd right of self-determination has not been
endorsed by internationd law. Ingtead, the view has often been held that a generd right of sdf-determination
of al peopleswould lead to incressed global ingtability and increased focus on ethno-nationdistic values™*

Increasingly, emphasis has been placed on the concept of internd sdf-determination which supports the
development of aright of self-determination thet il respects the integrity of sovereign sates. This has been
done to favour amore generd goplication of saf-determination with the possibility of gaining grester support
from gate-actors while at the same time limiting the posshilities of obstructing world peace. Sdif-

determination in an interna sense emphasi zes autonomy and self-government as means of dlowing apeople
within a Sate to determine their own political future. This concept has been advocated for use within the
siting of the WGIP in relation to indigenous peoples” It would thus serve as a possible middle ground
between the interests of indigenous peoples and the states in which they resde. However, the problem with
aconcept of internal self-determination isthat it easly, | would argue, oversees the essence of theright of
sf-determination. That is, in my opinion, the possibilities of a people to determine its own future without
interference from others.

A people entitled to the right of self-determination have afew optionsin exercising thisright. In the case of
former colonies enjoying the right of self-determination resolution1541 (XV) of 1960 States that seif-
determination can be achieved through either (8) emergence as a sovereign independent state, (b) free
association with an independent state, or (c) integration with an independent state. A people which has
chosen free association retains the possibility to later on make a choice onits politica satus while a people
which has opted for integration with an independent state is reduced to a group within that state and can
from that moment only clam rights applicable to groups”

Theimportant part is that the people itsdf is given the option to choose. Thisis pointed out in the Western
Sahara Case where Justice Dillard contended that ” salf-determination is satisfied by afree choice[,] not by

Gudmundur Alfredsson in van Walt van Praag and Seroo (1998), p. 200

YA Eide argues that " one of the most serious threats both to a peaceful evolution of the international
order and to the advancement of human rights protection is the ideology of ethno-nationalism, in its expansionist,
exclusivist and secessionist modes, and that thisideology constitutes a retrogressive development which needsto
be counteracted.” A. Eide, In Search of Constructive Alfernatives to Secession, in C. Tomuschat, Modern Law of
Self-Determination, Kluwer Law International, the Netherlands, 1993, p. 140

Yz, Alfredsson, The Right of Self-Deter mination and Indigenous Peoples, in C. Tomuschat, Modern Law
of Self-Determination, Kluwer International Law, the Netherlands, 1993, p.41 ff.
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aparticular consequence of that choice or a particular method of exercising it.”*™* As explained above, The
Friendly Relaions Declaration expands on the choices available to peoplesin generd, exercising therr right
of self-determination. It thus states that:

The establishment of asovereign and independent state, the free association or integration with an independent
State or the emergence into any other political status freely determined by a peoples constitute modes of
implementing the right of self-determination by that people.

In cases where a Situation of non-representation exists the procedure is not as clear cut. A first problem
relates to the question of when a Stuation of non-representation exigts, or rether of who decides when such
agtuation exists. These questions may have to be solved on a case-by-case basis. However, the fact that
internationd law isahorizontd legd sysem and that States govern their own internal matters has the effect,
| would argue, that peoples within a state who themselves fed they are subjected to non-representation
have to adopt whatever measures they need to resolve the Stuation. In order not to violate internationd law
however, other gates, if they intend to intervene on behdf of the non-represented people, may have to
ensure that the degree of non-representation is severe enough that intervention in support for the non-

represented people isjudtified under internationa law.

For ingance, many aborigind nationsin North America, such as the Mohawks of the Iroquois confederacy,
fed drongly thet they are separate, independent nations with a nationhood that never ceased to exist. They
aso fed that sates have gpplied warfare againgt these nations, and that they have been and are subdued
by military and police force while their lands are being used for natura resource extraction. Smilarly, these
nations are not recognized as state-subjects under internationa law with apossbility of creating obligations
under internationd law and are thus without obligations under internationa law. In other words, when such
a nation use violence to achieve ther sdf-determination this will, 1 would argue, not be a matter of
internationa law. Internationa law is however violated when and if a second state -which is a recognized
date-subject under internationa law- intervenes on behdf of this nation without judtifications under
internationa law.

Thus the question should in my opinion be: when are sates judtified under internationd law to intervene on
behdf of anon-represented people, and who determines when such isthe case? Although no clear answer
exigs, | would argue that in order to not produce increased indability a fairly strict sandard must be
aoplied. Thisfact must be weighted againgt the danger that comes from setting a gtrict Sandard thet in itsdlf
servesto judtify, under the name of internationd law, a certain amount of non-representation by reinforcing
the view that peoples are subjects of sates. Generdly it is held that other means of achieving the desired
results must first have been exhausted.

T\ Nestern Sahara, 1975 1.C.J. 4, p 123 (separate opinion of Dillard, J.)
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These other means could be attempts a constructing autonomies where the rights of peoples are
safeguarded by national and international forums and procedures*”

4.2 Competing View on Sdlf-Determination and its Implications

[I]deally, self-determination and sovereignty principles will work in tandem to promote a peaceful, stable, and humane
world. But, where thereisaviolation of self-determination and human rights, presumptionsin favour of territorial integrity

or political unity of existing states may be offset to the extent required by an appropriate remedy. 17

4.2.1 Sdf-Determination From an Indigenous Perspective

As we can see from the discussion in previous sections, three problems stand in the way of indigenous
peoples enjoying a right of externd self-determination. Although the main reason behind dl of these
‘barriers may be areluctance of sovereign states to agree to the granting of rights to indigenous peoples
which may have an impact on their own sovereignty, they take on different manifestations in internationa
law. The firg barrier is the rdluctance of the internationd community to goply the term ‘peoples to
indigenous peoples. The second barrier is the history of matching a right of self-determination with a
territoria requirement. As opposed to granting a right of saf-determination to a particular people on a
certain territory, self-determination is understood as aright to representative government. In other words,
aright to democracy for al peoples inhabiting a certain territory. The third barrier isthe view generdly hed
that this territory has to be geographicaly separate from the territory of the state, thus the ‘sat water
theory’.

These ‘limitations on the right of salf-determination have been opposed by indigenous peoples, aswell as
by some scholars and state-parties. Indigenous peoples have, as we have seen above, opposed the
classfication of themselves as Ssmply ‘minorities, or ‘groups . Indigenous peoples in North America have
argued that they never gave up their sovereignty and that treaties Sgned between native nations and
European gates were international treaties. Hence, reduction of indigenous peoples to the atus of mere
‘minorities or ‘groups would counteract the intentions behind these treaties. The gpproach of generdizing
in regardsto dl indigenous peoples in denying them the right to people hood as opposed to applying a case
by case method aso has to be questioned. In other words, we do not generalize in such a way when
labdlling groups of peoples in the western world. Accordingly, the rationde behind generdizing in regards
to indigenous peoplesis questionable.

5 fredsson in van Walt van Praag and Seroo (1998), p. 201

1785 James Anaya, Indigenous Peoplesin International Law, Oxford University Press, New Y ork,

1996, p. 85
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The principle of interpreting terms in internationd tregties according to their clear and plain meaning has
been referred to above. Smilarly, S. James Anaya argues that " Ordinarily, terms in internationd lega
indruments are to be interpreted according to their plain meaning. There should be no exception for the term
peoples.”!”” He thus emphasizes the absurdity of interpreting terms for the purpose of excduding a.group
of people from rights they otherwise may have been entitled to. Furthermore, the Human Rights Committee
has firmly expressed the importance of alitera reading of provisions on sdf-determination, reiterating that
sHf-determination isaright of all peoples.’® There are apparently severd arguments to be made to support
the position that indigenous peoples should in most instances be classified as peoples for the purpose of
internationa law.

The common method of teaming aright of self-determination to aterritorial base has aso been questioned
extendvey. Firg of dl, it has been argued that such an gpproach isfar too caught up in a Sate-centred view
of the world, based on a pogt-Westphaian modd, when in fact state boundaries are incressingly losing their
importance.*”® Furthermore, it does not account for the situations of peoples with anomadic history, or for
peoples with aless centralized system of governance.

Begium in the famous ‘ Blgian Thess dso challenged the focus on territory. *# In this document the Belgian
government expressed the view that the issue was not a geographica one but, rather, an issue of exploitation
of peoples of a lower grade of civilization by peoples of a higher grade of civilization."® The Belgian
government also questioned the contention that colonization only happened over seas. They argued that
lands could condtitute a far more insurmountable obstacle than oceans. Especidly before the advent of air
traffic®? This contention especialy holds true for the high Arctic, which was practicaly inaccessible before
the turn of the century.

Others have supported thiskind of argument, particularly in regards to indigenous peoples that resdein a
secluded part of astate. G. Bennet, for instance, sates that:

it is strongly arguable that indigenous groups who are isolated from the rest of the nation by vast tracts of
unoccupied land, as for example the Eskimos of Northern Canada, must on any rational basis be regarded as

M \bid., p. 80

18T omuschat (1993), p.3

179Anaya(1996), p. 78

180rpe Bel gian Thesis was the opinion submitted by the BeI%ian government to the subcommittee

established by the U.N. to decide which territories fell within under C %oter X1 of the Charter. The Thesis can be
found in: Text of Repliesto the Ad Hoc Committee on Factors (May 8, 1952), U.N. Doc. A./AC.67/2, p 3-31
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" geographically separate’ 183

G. T. Morris argues that the requirement for a territory to be geographically separated from the colonizing
datein order to be entitled to salf-determination is made obsolete by the cases of Lesotho and Gambia*®*

Another strong argument contradicting the logic’s of the * salt water theory’ isthe fact that the territories of
many of the Nations of indigenous peoples, particularly in North America, have been viewed as separate
from the colonizing states and as foreign jurisdictions, and that treaties sSigned were internationd treaties
rather than nationdl treaties™® An illustrative example of thisis the statements made by Justice Marshall in
the early case of Worcester v. State of Georgia. In this case J. Marshdl argued that:

Such wasthe policy of Great Britain towards the Indian nations inhabiting the territory from which she excluded
all other Europeans; such her claims, and such her practical exposition of the charters she had granted; she
considered them as nations capabl e of maintaining the relations of peace and war; of governing themselves,
under her protection; and she made treaties with them, the obligation of which she acknowledged.'*

Accordingly, the doctrine of discovery was created by the European nations to settle, between the
European nations themsdves, the rights and entitlements to the newly discovered territories and their
inhabitants. As pointed out by J. Marshdl, these doctrines did not " affect the rights of those dready in
possession [of the land)...”*®” Thus when indigenous peoples today are denied the right of nationhood, four
or five hundred-year-old ‘ contracts , or agreements, regulating the rights to newly discovered territories
between European nations of that time, are effectively utilized to exclude indigenous peoples from the
international community and to justify a continuation of the colonization.

Thee arguments dl indicate that the logic behind the decol onization process and the excluson of indigenous
peoples from the very same has more to do with critica location of territories and the vaues of these
territories to colonizing states than with legal principles guarding world peace. Warfareisin asense dready
being used on indigenous peoples who chose not to comply with the authority of the statesin which they
reside through the use of police-enforced laws, backed up by military power when necessary. Thus,
depending on whaose viewpoint thet is adopted, the indigenous peoples situation can generdly be described
in quite different ways.

183, Bennet, quoted in Falkowski, (1992), p.52

8s 7. Morris, In Support of the Right of Self-Determination for Indigenous Peoples Under|nternational
Law, German Y earbook of Int’l L. (GYIL 29) Val. 29 (1986), 277, p. 309

¥ hisview was expressed by J. Marshall inthe U.S. case: Worchester v. State of Georgia 6 Pet. 515 (U.S.

1832)

18 hid., p. 542-543

87\ hid., p. 542-543
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4.2.2 In the Absence of Externa Sdf-Determination: Interna Saf-Determination

An dternative approach is advocated by many scholars, which represents somewhat of amiddle position
between the two views described above. This view, often seen asinterna self-determination, emphasises
the digtinction between sdf-determination and the different means through which it can be achieved.
According to S. James Anaya, limiting the principle’ s gpplication to a pre-determined set of Stuations, such
as over-sess coloniaism, excludes certain segments of peoples from its use and hence neglects the human
rights values embodied within aright of self-determination.*® On the other hand, proponents of afull-scale
right of self-determination too quickly adopt a view where sdf-determination will lead to the forming of
nation-states founded in historical and ethnical congiderations.*®® This approach will dso fail to gain the
support necessary from states since it is incompatible with the principles of state sovereignty and territoria

integrity.

Instead, aview is proposed which distinguishes between the substance of the norm of self-determination
and the remedid prescriptions that serves to match this substance in a given stuation. Thus the de-
colonization process is one remedia prescription for the Situation of peoples under foreign control. The
substance of the norm, on the other hand, congists of the human rights vaues that gave riseto theright in
thefirgt place. In terms of salf-determination these are among others equdity, rights of peoplesto govern
their own economica, politica and cultura matters, and so on.

The vaue of such a revised view of sdf-determination is, obvioudy, that it would be attainable and
appropriate for peoples who resides within sovereign states or who does not have the fundamenta criteria
necessary for forming an independent state™ It is thus argued that self-determination is a process and not
aparticular outcome of that process and that the bias displayed by the U.N. in favour the independence
outcome is unsatisfactory. This bias has arguably been the result of Sub-Commission studies and Generd
Ass=mbly resolutions digtorting the legal foundations of the right of salf-determination asthey exisisin the
U.N Charter and the International Covenants.***

Anaya diginguishes between conditutive and ongoing sdlf-determination. In its conditutive form slf-
determination ensures the democratic process through which systems of governance are imposed on
territories and thelr peoples. In its ongoing form, sdf-determination servesto protect the right of individuas

188Anaya(1996), p. 77

®pid., p. 78

1906, Netthei m, Rights of Indigenous Peoples, in J. Crawford: The Rights of Peoples, Oxford, 1988,

p. 119f.
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50



and groups "to make meaningful choices in maiters touching upon al spheres of life on a continuous
basis™'* thus expressed in internationa instruments through the statement that peoples are to " fredy pursue
their economic, socia and cultura development.”

The emphasis of thistheory is therefore not so much on self-determination in its externa sense, but rather
on saverd important aspects of life that are determinative of an ongoing sdf-determination. In other words,
the substance of the norm of self-determination, in its ongoing form, protects and guarantees certain
necessary rights. Anaya identifies the subjects of non-discrimination, cultura integrity, lands and resources,
socid welfare and development, and salf-government as areas where internationa norms are created
through which indigenous peoples’ right to saif-determination is manifested.**

Non-Discrimination:

Equdity, as forming a part of the substance of aright of saf-determination has been discussed above.
Norms of non-discrimination serves to protect this right to equality by abolishing politica practices that
separates between groups of peoples on basis such asrace or colour. The norm of non-discrimination is
expressed in severd internationa documents, most notably the U.N. Convention on the Elimination of All
Forms of Racid Discrimination, the Universal Declaration of Human Rights, the two Covenants, the
American Convention of Human Rights, the Declaration on the Elimination of All Forms of Discrimination
Based on Rdligion or Bdlief, the 1989 ILO Convention No. 169 and the Draft United Nations Declaration
on the Rights of Indigenous Peoples. The last two instruments refer to a right of non-discrimination in
regards to indigenous peoplesin particular. The U.N. Convention on the Elimination of All Forms of Racid
Discrimination is intended to cover a broad spectrum. AsN. Lerner explains.

1927 naya (1996), p. 82

193 Thisis the wording of Article 1(1) of both Covenants. Ibid., p. 82

¥hid., p. 97
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Political or circumstantial considerations can compel particular attention to one or another aspect of the
Convention, but it would be a distortion of its purposes not to bear in mind that the Convention is aimed at

racial discriminationinall its forms and manifestations, anywhere.195

The principle of non-discrimination has grown so strong that some even suggest thet it has become a
principle of customary internationa law.(9)

Culturd Integrity:

Although digtinct from non-discrimination as a concept, culturd integrity is cdosdly linked to the idea of non-
discrimination. It servesto protect culturd equdity by preventing one culture from imposing its dominance
over another. The right to culturd integrity is not only aright of indigenous peoples but dso aright of al
minorities. It has, however, sgnificant importance for the protection of indigenous peopl€ s communities
snceit could potentialy be invoked to protect land rights and many other agpects which would adversaly
afect indigenous peoples’®® The protection of culturd integrity is made explicit in Artide 27 of the
International Covenant on Civil and Politicad Rights. This article Sates that persons belonging to ethnic,
reigious, or linguigtic minorities” shal not be denied the right, in community with the other members of ther
group, to enjoy their own culture, to profess and practice their own religion, or to use their own
language” ™" Both the Human Rights Commiittee and the Inter-American Commission on Humean Rights of
the Organization of American States have held the norm of culturd integrity to protect al those aspects of
rdevance for indigenous groups survival as distinct cultures*®

Although Artidle 27 spesks of "rights of persons...” the Human Rights Committee hasin the case Lovelace
v. Canada emphasi sed the necessary connection between the individua and the collective right of cultura
integrity."® In many instances, however, provisions protecting the right of indigenous peoples cultural
integrity may not be far reaching enough, particularly in the light of the attempts that have been made by
colonizing states to assmilate indigenous peoples and wipe out their culture. Therefore, provisons
supporting affirmative action have been incorporated into some instruments. Particularly, 1LO Convention
No. 169 provides that: " Governments shal have the responsbility for developing, with the participation of

195N. Lerner, The U.N. Convention on the Elimination of All Forms of Racial Discrimination: A
Commentary, A.W. Sijthoff’ s Uitgerersmaatschappij, The Netherlands, 1970, p. 24, (my emphasis)

19%see for instance discussion by Garth Nettheim, in Crawford (1988), p. 117

9% 1cCPR (1966), Article 27

_ 198 naya (1996), p. 100, The Human Rights Committee has in the case Ominayak v. Canada interpreted
Article 27 to cover economic and social activities on which the Lubicon Lake Band of Cree Indiansrelied asa
community; the Inter-American Commission on Human nghts of the Organization of American States, has
emphasised the importance of ancestral and communal lands for protection of cultural integrity in the Report on the
Situation of Human Rights of a Segment of the Nicaraguan Population of Miskito Origin and Resolution on the
Friendly Settlement Procedure Rg‘g’rdl R}; the Human Rights Situation of aSegment of the N|car682uan Population of
Miskito Origin, O.A.S. Doc. OEA/Ser.L/V/I11.62, doc. 10 rev. 3 (1983), doc. 26 (1984) (Case No. 7964 (Nicaragua)), at 81.

19 ovelacev. Canada, Communication No. R.6/24, Report of the Human Rights Committee, U.N. GOAR, 36"
Sess., Supp. No. 40, p. 166, U.N. Doc. A/36/40, Annex 18 (1977)
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the peoples concerned, co-ordinated and systematic action to protect the rights of these peoples and to
guarantee respect for their integrity.”?® Smilarly the Draft Dedaration on the Rights of Indigenous Peoples
cals for affirmative action to secure the cultura integrity and development of indigenous peoples®*

Lands and Resources:

The single most important issue for indigenous peoples dl over the world appears to be the rights to their
ancedtra lands and resources. Accessto traditiona landsis closaly linked to the protection of indigenous
culture and cultura surviva. The importance of strategic land and usable naturd resources has, and
continues to be, amgor threet to indigenous peoples everywhere. Digplacement of indigenous peoples for
the purpose of natural resource extraction is commonplace. For the same reasons, provisions regarding
indigenous peoples land rights have not been incorporated into many international instruments. The right
to own property has been recognized as an international human right.** The Universad Declaration of
Human Rights and the American Convention on Human Rights indudes provisons g&ting that: ”[e]veryone
has the right to own property adone as well as in association with others’ and that ”[n]o one shal be
arbitrarily deprived of his property.”® The two cases from the Inter-American Commission on Human
Rights and the U.N. Human Rights Committee referred to in the previous section acknowledge how survivd
of indigenous cultures and peoplesis dependent on land rights and rights to resources®*

Most notable among the instruments that have addressed indigenous peoples’ right to their lands and
resources are the two ILO Conventions of 1957 and 1989. Although criticized by numerous indigenous
groups for promoting assmildive idess, the ILO Convention No. 107 of 1957 in Article 11 expresses that:
"The right of ownership, collective or individua, of the members of the populations concerned over the
lands which these populations traditionally occupy shall be recognized.”*® The Convention has proved to
be useful by indigenous peoples asserting their rights to lands and resources through the ILO' s supervisory
organ and has inspired an increased recognition of indigenous land rights in Convention 169 of 1989. Article
13(1) of this convention States that:

In applying the provisions of this Part of the Convention governments shall respect the special importance for
the cultures and spiritual values of the peoples concerned of their relationship with the lands or territories, or

2Oconvention (N0.169) Concerning Indigenous and Tribal Peoplesin Independent Countries, June 27, 1989,
28 ILM 1382 (1989) (Entered into force Sept.5, 1991), Article 2(1)

201y N. Draft Declaration on the Rights of Indigenous Peoples, Articles 12, 13, 14, 15

202Anaya(1996), p. 105

293y niversal Declaration of Human Rights, G.A. Res. 217 A (111), Dec. 10, 1948, art. 17, American Convention
on Human Rights, Nov. 22, 1969, OAS Treaty Ser. No. 36, 1144 U.N.T.S. 123, Article 21

204Anaya(1996), p. 104

_ _205Convent_ion (No. 107) Concerning the Protection and Integration of Indigenous and Other Tribal and
Semi-Tribal Populations in Independent Countries, June 26, 1957, International Labour Conference, 328 U.N.T.S. 247
(entered into force June 2, 1959), Article 11
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both as applicable, which they occupy or otherwise use, and in particular the collective aspects of this
relationship.2®

The Convention fails to protect indigenous peoples’ rights of to subsurface resources belonging to lands
under their possesson. According to Anaya, however, the principle of non-discrimination prohibits
governments from denying indigenous peoples ownership to subsurface rights where such rights normdly
are granted landowners.®” This may in my opinion till not be sufficient protection. In many countries
subsurface rights are not normaly associated with Smple ownership of land. Indigenous peoples own lands
for different purposes and reasons than most other people and should therefore be entitled to a stronger
kind of ownership.

Although Convention No. 169 has remained unratified by numerous gates, it arguably represents agrowing
trend in internationa law to recognize rights by marginaized groups and in particular indigenous peoples.
Before the drafting of the Convention, opinions on the issue of indigenous land rights were collected with
agtrong indication that governmentsin generd favoured an increasad protection of indigenous peoples land
ri ghtSZOS

Socid Wedfare and Development

Theidea of sdlf-determination seems to suggest a development that cuts clear of any solution that implies
that indigenous peoples remain economicaly dependent on states. Socid welfare and development in this
case, however, represents remedies of past injustice. Indigenous communities have historicaly faced a
plundering of their natura resources and lands, which haseft them in a Sate where reliance on the land for
aurvivd isinfeasble. At the same time they have often been discriminated againg within their Sates because
of their differences. This has had the effect that indigenous peoples around the world represent some of the
poorest, and often live under the most unsatisfying conditions?*

Theright of adl people to decent living conditionsis expressed in Articles 55 and 56 of the U.N. Charter.
From there the right has been expanded upon and incorporated into the Internationa Covenant on

Economic, Socid and Culturd Rights. The rights that are emphasised in the covenant relates to hedlth,
education, and standard of living. In regards to the right to development P. Thornberry argues thet: "the
U.N. Globa Consultation on Development has made it clear that development in particular intersects with
sdf-determination.”?*® The right to development is expressed in the U.N. Dedaraion on the Right to

206C_onventi on (No. 169) Concerning Indigenous and Tribal Peoplesin Independent Countries, June 27,
1989, International Labour Conference, (entered into force Sept. 5, 1991), Article 13(1)

297 A naya (1996), p. 106

2% hid., p. 107
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1%, Thornberry, The Democratic or Internal Aspects of Self-Determination, in C. Tomuschat (ed.), Modern
Law of Self-Determination, Martinus Nijhoff Publishers, Dordrecht, 1993, p.103
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Deveopment. The ILO Convention No. 169 and the U.N. Draft Declaration on Indigenous Peoples, takes
these rights one step further. The ILO Convention addresses the conditions of life and work and levels of
hedlth and education of indigenous peoples and dictates the use of affirmative action, in Cupertino with
indigenous peoples, to bring about improvements within these areas** Similarly, the draft U.N. Dedlaration
speaks of indigenous peoples right to have access to ” adequate financia and technica assistance, from
dtates...”#? According to S. J. Anaya these two instruments represents a consensus that extends beyond
the states that have adopted and ratified these agreements?

Sdf-Government and Autonomy

Sdf-government is one of the core concepts of self-determination. Thisis reflected by the use of the term
‘non-saf-governing territories’ in U.N. instruments to denote the application of saf-determination for the
purpose of decolonization. When used in a grict sense sdlf-government is often equated with internd sdlf-

determination. However, in a more generd sense it represents the key essence of a right of sdf-

determination, in other words the right of al peoples to govern their own matters, and hence to equdlity.

Sdf-government as a concept sarves to enable peoples to govern themsalves and their own interests without
undue influence of others. It dso confronts oppressve or racist governments as well as the domination of
foreign governments. When sdlf-government is used within the framework of a sovereign Sate, it is often
referred to as autonomy.

Neither saf-government nor autonomy are well-defined absol ute concepts. The different degrees of local
autonomy can be measured by the amount of powers transferred from the state authorities to the inditutions
of the autonomous region.”** Though autonomy does not have a clear meaning F. Harhoff argues that:

it signifies somelevel of palitical, economical or cultural independence vis-a-vis national authorities, based on
differences mainly in culture and language, and established with alocal institutional structure through legal

provisions in the constitution, in national legislation or in particular agreements concluded with the national

21
governments**

Beyond a certain point of transferred powers, a self-governing structure transforms from an autonomous
congruction to full-fledged self-determination. Thus, according to some, certain powers can not be
transferred to an autonomous region without challenging the unity of the sovereign state®® These critical

211 O Convention No.169, 1989, Article 7(2)

12 N. Draft Declaration on the Rights of Indigenous Peoples, Article 38

2137 naya (1996), p. 109

2 eredrik Harhoff, Institutions of Autonomy, in Nordic Journal of International Law, Val. 55,
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powers include such areas as capacity to enter into internationd tresties, power to legidate in nationa
defence and security matters, and as argued by some, the right to natural resources.”’ Even though nothing
legdly prevents a sate from transferring these powers to an autonomous region, doing so may eventualy
lead to that region’s legitimate dam of sovereignty. The powers that states are willing to trandfer to
indigenous autonomous regions are therefore of alimited scope.

Of internationa insruments dealing with salf-government, the ILO Convention No.169 and the draft U.N.
Declaration on the Right of Indigenous Populations stand at the forefront. The ILO Convention proclams
that indigenous peoples shdl have the right to " retain their own customs and ingtitutions’, and to keep ther
customary methods of dedling with offences. A similar gpproach is taken in the draft U.N. Declaration
whereit is Sated that: " Indigenous peoples have the right to promote, develop and maintain thair inditutional
sructures and their ditinctive judicid customs, traditions, procedures and practices, in accordance with
internationally recognized humean rights standards.”**® Although these instruments have not been ratified or
adopted on alarge scde, they represent a growing trend within the internationd community that indigenous
peoples are entitled to make decisions in matters which are of their own concern.?*

The extent to which sdf-government and autonomy are recognized asrightsin internationa law is unclesr,
at the best. In generd, the trend within states with large groups of indigenous peoples has been towards
increased recognition of sdf-government and autonomy rights.?® However, D. Sanders argues that this
increased recognition of autonomy is generally connected to territoria aspects. Indigenous peoples without
adistinct territorial basis do not usudly benefit from this ‘right’ “* He further argues that recognition of such
rightsin regards to territorially based indigenous peoples ” should not now be controversial”.?? Despite
apogtive trend, a generd recognition of these ‘rights remains distant. Accordingly G. Alfredsson argues
that " [alutonomy in generd terms is yet to be firmly anchored in internationa and regiona human rights
ingruments’.??® Furthermore, he argues that the reason why autonomy and sdf-government rights have not
been more recognized may be because of the very fact that the term ‘internd self-determination’ has been
utilized to describe these rights®* In other words, the common reference to autonomy and self-government

2 pid,

18 N. Draft Declaration on the Rights of Indigenous Peoples, Article 33

219 naya (1996), p. 109 ff.

“05ee for instance discussion by D. Sanders, Self-Determination and Indigenous Peoples, in C. Tomuschat
(ed.), Modern Law of Self-Determination, Martinus Nijhoff Publishers, Dordrecht, 1993, p. 55ff.
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asinternd salf-determination may have had the effect of deterring states from adhering to these concepts
in the belief that acknowledging any kind of self-determination may eventualy lead to an exclusiveright to
externd salf-determination. Indigenous peoples, however, do have a strong case to make in favour of rights
to autonomy and sdf-government. Mainly on historica-legad grounds but aso on grounds of culturd,

religious, socid, and territorid distinctiveness
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5 Self-Determination within the Context of Nunavut

5.1 Nunavut and External Sdf-Deter mination

As we have seen in previous chapters, the history of the Inuit is different from that of other indigenous
peoplesin Canada. The Inuit were never put on reservations, they never sgned any tresties, and they did
not interact to any considerable extent with the rest of present day Canada until the early 20" century. The
Inuit were in many cases spared from the impact of the modern society up until only fifty or so years ago.
However, the interests of the Inuit society and the Canadian state have intersected in that both compete for
the resources offered by the northern lands and waters. The Inuit people have also been utilized to assert
Canadian sovereignty in the north. By moving the Inuit to new areas, sovereignty over these areas could be
clamed. This could, of course, only have been the result if it was pre-assumed that for the purpose of
internationd relaions the Inuit were ‘property’ of the Canadian state. On the other hand, | would argue,
some sort of sovereignty must have been assumed over Inuit territory if they were to be considered as
Canadian in thefirgt place.

The resulting question then becomes: from where did this sovereignty over Inuit territory arise? Because of
the climate, lack of fertile grounds, and lack of easily extractable natural resources, few Euro-Canadians
have, as seen in chapter 2, been interested in settling within these areas. Even today, ‘ southerners make
out afairly smal part of the population of Nunavut. Insteed, the areas have been much more attractive to
Euro-Canadians for fishing, hunting, lumbering, and mining. In other words, the Canadian interest in the
territory of Nunavut has not been an interest in the land for settling purposes but rather for the purpose of
natura resource extraction. Thusin many ways the stuation of Nunavut resembles in my opinion thet of a
‘cdassc’ colony in that the interest of the colonizing state has been predominately an economicd interest.

This contention should, | would argue, be of importance when assessing the entitlement of the Inuit to sdif-
determination. Indeed it isargued by Alexis Heraclides that:

if aterritory isgeographically fairly distinct and territoria integrity isin effect a‘mask’ for ‘aien domination and
exploitation’, then these peoples are entitled to exercise the right of self-determination, or can at least make a
case worthy of more than passing examination.”®

The right of peoples to natural resources existing on ther territories have been articulated in severd
internationd instruments including articles 1(2), and 47 of the Internationa Covenant of Civil and Politica
Rights and articles 1(2) and 25 of the International Covenant on Economic, Socid and Culturd Rights. A
clam of sovereignty over indigenous peoples traditiond territories based on a use of these territories for
the purpose of exploitation or other economical benefits thus seemsto violate the basic principle of equdity
of peoplesinherent in international human rights law as well as the legitimate right of these peoplesto the

225Alexis Heraclides, The Self-Deter mination of Minoritiesin International Policies, Frank Cass & Co Ltd.,

London GB, 1991, p. 29
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resources found within their territories.

Nunavut remains even today afairly inaccessible territory. The only access from southern Canadaisby air.
Smilarly, travelling between locations within Nunavut can only be accomplished by air (except for those
occas ons when a snowmobile would do). The difficulties in reaching and moving around within the territory
can eadly be equated to those of reaching territories separated by oceans from metropolitan states, thus
refuting the relevance of the salt-water theory. The fact that the e ements separating the two areas are of
different composition than those separating traditiona colonid territories from colonia states should not
affect the application of a presumably rationd legd criterion. In other words, the sdlt-water theory, asit has
been utilized, does nat, in my opinion, refer to any unique circumstances which would justify a unique
treatment of oversess territories as opposed to territories separated by vast tracts of unwieldy lands.
Therefore, a trict upholding of a sdt-water criteria despite the fact that this criterion does not signify any
gpparent unique circumstances implies, | contend, that this aspect of the law of sdlf-determination hasthe
questionable impediment of not being generd in its gpplication. Higtoricd facts as well as modern day
redities al support the fact that even though the territory is not separated from the rest of Canada by water,
Nunavut is, in terms of accessibility and geographica location, territorialy separate from southern Canada.

The Inuit of the high Arctic share adistinct culture and traditiond way of living. The Inuktitut language is,
as explained above, one of the most well conserved and well-used native languages in Canada. The Inuit
inhabit areas surrounding the Arctic from east to west and are intimately connected to their land base. Ther
digtinctiveness from the societies within which they have been incorporated is undeniable. Furthermore, they
have never been given the opportunity to choose their politica satus. Instead they have been assumed to
‘belong’ to the closest nearby state or an occupying state. Unless the term *peoples’ isto be interpreted
inadircular fashion with ‘ peoples being only those groups who fit the categories of subjects entitled to sdif-

determination under the decolonization process, the Inuit must in al aspects be regarded as a people.
Denying them this right would again imply thet certain aspects of the law of sdf-determination is not generd
in their gpplication but established to suit only some certain Stuations, primarily those of the decolonizing
of former European colonies. It would also condtitute, | would argue, a breach of the principle of non-

discrimination since gpparently the only reason why they would not be classified as a peopleistheat this does
not serve the idea of the world divided into sovereign states according to western paolitica theory. The Inuit
are thus denied rights that would normaly be accorded a smilar people under the same factud
circumstances, presumably if it were not for the fact that these rights go againgt the economica interests of
asovereign dtate.

It has been made evident throughout this paper that the Inuit of Nunavut have so far not been given an
opportunity to fredy choose their palitica future. It has dso been explained how they have been subjected
to control by the Canadian state for the purpose of economica and security reasons without consideration
of their own desires. Whether the Inuit are mistreated or not, or whether they have a political voice or not
should, in my opinion, not matter. What matters, | would argue, isthe fact that one people governs ancther
people for the purpose of maintaining access to tracts of lands traditiondly associated with the governed
people. Except for a post-Westphdian view of dl territories and tracts of land on this planet as belonging
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to a sovereign dtate, nothing spesks, in my view, for the fact that the Inuit should be subjected to the
domination of aforeign people.

Despite these arguments againgt the legitimacy of a Canadian domination over the Inuit of Nunavut,

internationd law is nat, as we have seen in chapter 4, conclusive in ascribing the Inuit aright of externd sdif-

determination. The obvious difficulty is the ructance of sovereign states to support a development that may
in the end threaten their integrity, no matter how unjust the extent of their territorid sovereignty may seem.

This obstacle may stand in the way of every rationd and convincing attempt to grant indigenous peoples a
right of saf-determination. For this reason C. Tomuschat asks the question ”...whether it may be at dl

possible, againg the background of present day internationa law, to define certain criteriafor legitimizing
dams directed againgt the politica and territoria integrity of an existing state.”?® Sdf-determination may
a the moment only be aviable option for those peoples facing such extreme oppresson from the date they
live in that the surrounding world has no option but to react. The fact remains that internationa law
originated as a st of rules governing the relationship between states and has only during the last century
begun to open its eyes towards issues of human rights and rights of individuals and groups within exigting
dates. In other words, the Inuit of Nunavut can, presently, not make avaid daim of aright of externd sdf-

determination under internationd law.

| would argue, however, that despite the arguments that a generd right of saf-determination will increase
political ingtability and promote secessionist moves by minorities around the world, political stability can
never be the result of an unjust system which denies indigenous and other peoples the right to determine
their own palitica future. The problem that in the long run will follow an extreme indstence on sete integrity
and sovereignty in the face of oppression of indigenous and other peoplesis, in my opinion, an increased
politica ingtability and polarization. The ability of Satesto ded with pressng human right and environmenta
issuesin aworld thet increesngly focuses on economical growth and corporate globdization isfairly limited.
R. Fak argues that:

It is becoming much more clearly understood in all parts of the world that unless economic growth takes place
under the auspices of natural political communities, it can have the effect of accentuating and extending
structures of exploitation and domination that exists in societies, whatever their state of development in relation

to productive technol ogy.227

Theseissues are further enhanced by the increased atention to mulltileterd trade agreements which limit the
ability of gatesto ded with critical human rights, environmenta and socid issues. At the moment of writing,
Canada has jugt signed a commitment to negotiate an agreement on a free trade area of the Americas. An
eventud agreement will most likely include provisons redricting the measures avalable to dtates for

267 omuschat (1993), p.8

%"Richard Fak, The Struggl es of Indigenous Peoples and the Promise of National Political Communities,
in Ruth Thom pson (ed.), The Rights of Indigenous Peoplesin International Law: Selected Essays on Self-
Determlnatlon Un|verS|ty of Sas%atchewan ative Law Centre, 1983, p. 61
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regulating resource development, investment and employment standards. Such an agreement hasto be taken
into account when Canada s ability to meet the demand of the Inuit and the other indigenous peoplesis
being assessed.

5.2 Nunavut and Internal Sdf-Deter mination

In the absence of a generd acceptance of aright of indigenous peoples to externa sdf-determination, and
inthelight of sate rluctance towards palitical change that threatens to limit the integrity of sovereign dates,
measures of interna saf-determination may be the best possibiility for indigenous peoples that want to take
charge of their own matters and affairs.

Asargued by G. Alfredsson; ” SAf-government or salf-control by agroup over itsinternd affairsis probably
the most effective means of protecting group identity, group equaity and group dignity within States”??® At
the sametime, | would argue, unless a sef-government congtruction is designed to facilitete the maintenance
of treditiond inditutions, way of life, culture and cusoms, it may have the effect of speeding up assmilaion
and integration of indigenous peoples. For ingtance, saf-government in the form of high indigenous
representation in an otherwise ordinary legidative assembly may require a generd change of lifestyle far
beyond the mere participation in the legidative process. In order for this kind of salf-governing ingtitution
to function, the particular indigenous people would, as the developments in Nunavut aready have made
gpparent, have to prioritize education over traditiona practices. Thiswould, | contend, eventually lead to
anead for the indigenous community to develop more of the modern methods of subsstence and may findly
have the effect of transforming the entire society into afully integrated part of the state. This contention is
supported by Specia Rapporteur Jose R. Martinez Cobo who in his 1983 report argues that:

Respect and support for the internal organization of indigenous peoples and their cultural expressions
constitute an essential consideration for any arrangement aimed at securing appropriate participation by
indigenous communities in al affairs which affect them. Consequently, Governments must abandon their
policies of intervening in the organization and development of indigenous peoples, and must grant them
autonomy, together with the capacity for controlling the relevant economic processes in whatever way they

themselves consider to be in keeping with their interests and needs??°

On the other hand a sdf-governing ingtitution should not be congtructed in such away as to exclude the
particular indigenous people from participating on an equd footing with the rest of the state. Thus an
emphasis on a dear and free choice for the indigenous people in determining their political autonomy s, |
would argue, a necessity for internd sdlf-determination if this terminology is to remain meaningful at al.

228\ |fredsson in Suksi (1998), p. 125

_ _ZZ?UN_ Sub-Commission on Prevention of Discrimination and Protection of Minorities, Study of the Problem
of Discrimination against Indigenous Populations, U.N. Doc. E/CN.4/Sub.2/1986/7 & Adds. 1-4, (Jose R. Martinez
Cobo, Specia Rapporteur)(1986%, 5 UN Indigenous Study, p. 20, (my italics)
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| contend that while a sdf-governing ingditution may be subject to change and may, as we have seen in
chapter 4, vary within a spectrum of delegated powers, in order for it to quaify asamessure of internd sdif-
determination more rigorous standards have to be met. Although the god of self-determination in both its
externa and internd form should be the actua process and not a particular outcome, a sdf-governing
Sructure that is open to change by federd legidation or future events outside the control of the indigenous
people may not easily meet this sandard. | would argue that even if the people ddiberately chose alimited
form of sdf-government there has to be some sort of guarantee for its continuation for it to quaify asinternd
s f-determination.

Nunavut is, as outlined in chapter 3, anew territory within the federd state of Canada. Unlike the Canadian
provinces the Nunavut government lacks its own condtitution and reliesingtead on a delegated legidative
authority. The Land Claim Agreement conditions the cregtion of a Nunavut government while the delegated
legidative authority isa product of the Nunavut Act itsdlf. Thus, while the Land Claim Agreement regulates
matters such as land rights and harvesting rights, the authority of the Nunavut legidator to regulate matters
such as adminidration of justice, education, hedth and so on, is delegated through federd legidation.

Furthermore, the condtitutiond protection of Nunavut and the Land Claim Agreement is, as explained in
Chapter 3, of an uncertain nature. At the same time the Nunavut government is not an ethnic government
but a public government in a territory where the Inuit presently make out a large mgority of the
condituency. It will thus remain an Inuit government only for aslong as the Inuit conditute amgority in the
territory. Inuit influence in matters such as wildlife management and resource development is ensured
through the joint participation in co-management boards, such asthe NWMB, where they share the seats
with government officiads. The Land Clam Agreement ensures Inuit ownership to alarge share of the lands
of theterritory, but only to ten percent of the sub-surface rights to these lands. The control over minerd and
non-renewable resource development is thus in the hands of the federd government.

Judged by the above standard, it is obvious that the Nunavut territory represents some sort of Inuit sdif-
government. The Inuit have through the Nunavut Legidative Assembly acquired powers to meke decisons
of particular rlevance to themsaves and their communities. They own the rights to substantial amounts of
the land mass condtituting the territory and have through management boards substantia influentia power
in issues such as wildlife management and harvesting within the area of Nunavut. Despite this, Nunavut may,
in my opinion, fall short of condtituting a true expresson of internd sef-determination. | would argue thet
the Nunavut congtruction does not entail enough safeguards to ensure a continued Inuit governance in the
territory in the far future. Even though the Inuit make out a large percentage of the population, afarly smal
number of people isinhabiting Nunavut which means that only asmdl number of * southerners: have to move
there to bereave the Inuit of their mgority. Furthermore, the delegation of legidative powersis subject to
the discretion of the federad government and may be subject to change if conflicting interests arise.

In addition, the Inuit have not been given the sole authority to manage wildlife and harvesting within their
territory which, in my opinion, is a necessaxry requirement if Nunavut shal amount to internd sdf-
determination. Thisisin particular true because of the Inuits' traditiond reliance on the land for survivdl.
Smilarly, ninety percent of the subsurface rightsin Nunavut still belong to the Crown and safeguards are
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incorporated into the Agreement to ensure that devel opers have access to the lands.

Aswe have seen in chapter 3, provisons do exit to limit the extent to which Inuit land can be expropriated
for the sake of resource development, and generdly only a maximum of twelve percent of Inuit Owned
Lands can remain expropriated at the same time, provided the DIO has not accepted compensating land.
However, twelve percent of an areathe Size of the Inuit Owned Landsisavery large area and leavesthe
Inuit lands open for severd large-scale resource devel opment businesses beyond their control. The federd
government has in my opinion made a great effort to maintain the control over resource development and
rel ated aspects within the area, and, in doing thet, yet again limited the Inuit peopl€ sright to control their
own lands and waters.

Although Nunavut represents away for the Inuit to take charge of their own affairs and future devel opment,

thereare till, in my opinion, saverd limitations. It has been stated above in chapter 3 that the government
of Nunavut is not an ethnic government but a public government and that, according to some scholars, this
isone of the reasons why the Inuit were successful in negotiating the creation of an Inuit territory in thefirst
place. Thisfact implies that the conditions under which Nunavut was created limited the Inuit negotiators
ability to fredy choose what type of government Nunavut would possess. If the option was only that of a
public government the Inuit were not, | would argue, given any right to internd sdlf-determination.

Aspects such as assmilation aso have to be addressed when examining the Nunavut congtruction. As
explained above, a public government in Nunavut will, | contend, require a more rapid adaptation to a
wage-based living style. This is, for ingance, evident from talks that numerous Inuks will have to be
educated to fill government pogtionsin order for the Nunavut government to function within the federd Sate
of Canada, without having to resort to brought in labour to a considerable extent. In other words, a
trandformation of the Nunavut society is, | would argue, necessary to meet the growing demands of apublic
governmen.

Thus, in reflecting over the statement by Jose R. Martinez Cobo quoted above, the Canadian government
has nat, in my mind, abandoned ther policies of intervening in the organization and devel opment of the Inuit,
they have not granted the Inuit autonomy and a capacity for controlling the relevant economic processin
whatever way they themsdves consder to be in kegping with ther interests and needs, congdering the fact
that the Inuit peoples connection to the land is of vital importance.

Accordingly, the saf-governing structure of Nunavut may fail to protect the cultura integrity -as stated in
chapter 4 as one of the important agpects of ‘ongoing’ sdf-determination- of the Inuit, and athough no
internationally accepted legd standard exists that accredits indigenous peoples with more substantia land
rights, the control over traditiona lands and resources attributed to the Nunavut Inuit isin my opinion not
sufficient to amount to true interna self-determination.

6. Conclusion

In my view, the basic essence of the principle of self-determination arises from an evolving concern of
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human rights and an understanding that al peoples are created equa and that no peoples are superior to
others. From this should follow thet dl peoples have the right to an equa opportunity to determine their own
politica, economical, and cultura future without interference from others. Thisright is, of course, limited in
the sense that aright may not be exercised in away that adversdy affects other peoples. In this sense sdif-
determination is recognized in the principle of Sate-sovereignty and non-intervention. A state does not have
the right to interfere in the internal matters of another sovereign state and vice versa. Similarly, a people
which is entitled to aright of saf-determination should, according to the same basic principles of equdity,
be free to exercise thisright without interference from other peoples or sates. This contention implies that
the importance of ajud right of self-determination lies not in the way a people decides to exercise thisright
but in the fact thet it is free to exercise this right, without interference from other peoples or sates. In other
words, the importance of aright of salf-determination is, | would argue, the absence of rules, regulations
and limitations imposed by a surrounding world on a people entitled to the right of sdf-determination.

One can argue that human rights have become recognized under internationa law despite the fact that the
vast mgority of states have, on aregular bads, in oneway or another, violated these same rights. Thusthe
question arises that, conddering the fact that few states have openly objected to aright of sdf-determination
of al peoples, -for instance only India put in aresarvation to the use of the term in the two human rights
covenants- should the international community not be able to recognize such aright despite the fact that
previous state practice has not.

What gandsin the way of this hgppening isthe idea of date sovereignty and the importance associated with
this concept in maintaining world peace. However, sate sovereignty, | would argue, is not and has never
been an absolute concept and ingtability is aready occurring in most countries where an indigenous
population is trested unjustly. Does world peace and stability concepts only concern themsalves with the
lives of dominant groups of peoples? In numerous countries the principle of non-intervention and state
sovereignty is gpparently utilized to protect the continuation of state oppression of indigenous peoples and
cultures. Numerous states draw and have drawn upon the right to integrity to displace and murder
indigenous peoples for the purpose of exploiting naturd resources. Other states have done such agood job
at destroying indigenous culture, traditions and sense of identity that indigenous peoplesin these Sates face
the highest suicide rates in the world. Thus the world is already ungtable, dthough this may only be in the
eyes of the affected, i.e. the indigenous peoples.

The Inuit people disinguishes themsalves by living in an areawhich has not yet been subject to the extensve
resource exploitation that has destroyed indigenous cultures around the world over the last centuries. They
form avery unigue people and share unigue languages thet are fill very much in usetoday. At the sametime
their traditiond territories are dmost exclusively inhabited by themsdlves. Southern people who find their
way up to these latitudes usudly only stay for alimited number of years.

Despite thisthe Inuit are till today, in our post-colonia world, considered to be part of whatever nation

gate they happen to be geographicaly closest to. Furthermore, in most cases thisis arguably for the two
sole purposes of possble natural resource extraction and strategic opportunities. This is in my opinion
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unacceptable in today’s world where human rights have gained generd recognition through numerous
internationa instruments. Little or no congderation has been given to the fact that the Inuit form a different
people with different culture, traditions, way of life, and subsstence, and should rightfully be entitled to
determine the politica future of themsdves and their lands.

According to the principles accompanying this concept of the “nation-gtate’, sates themselves are the
primary actors on the internationd arena. States st the legal framework for internationdl dedlings and States
make decisons on who the subjects of internationd law are. At the same time, the concept of “nation-date”’
evolved after centuries of wars, fought to secure access to lands and waters associated with treasurable
natura resources. Accordingly, | would argue that one of the primary focuses of the state has been and
continues to be that of maintaining access to lands and natural resources, thus the importance of territoria
integrity. However, in denying indigenous peoples aright to determine their own politica future the god's
of access to territory and resources are effectively prioritized over human rights principles such as the
equdity of al peoples. Thisisin my opinion particularly true when peoples such as the Inuit are denied a
right of salf-determination despite the fact that they inhabit ageographicaly digtinct territory. Thusif the Inuit
of Nunavut can not be accorded a right of externa sdlf-determination since they do not meet the
requirements of internationd law, they must at the very least be entitled to determine their paliticd, cultura
and economica future within the federd Sate of Canada, if human rights principles are not to be
compromised for material goals.

Nunavut hasin my opinion not lived up to this requirement. Nunavut condtitute an opportunity for the Inuit
to govern their area while adhering to the rules set up by the Canadian federation, thus forming a fairly
conventiond juridiction within the Canadian federd dae through the inditutiondizing of a public
government. This Stuation and outcome was not chosen by the Inuit but negotiated as arguably the only
possible opportunity for * saf-government’. The Inuit dso had, as we have seen in chapter 2, to give up any
future clamsto land for this opportunity. Furthermore, the federal government retains the right to most of
the sub-surface rights on the Inuit Owned Lands, reinforcing the contention thet the Inuit do not live on thelr
own territories but rather on potentid natura-resource “gold mines’. The Nunavut congtruction thus
emphasisesin my view that territorial aspects such as access to natural resources are till more important
than the well fare of human beings. However, | contend that until human rights values are prioritized before
materia resources and monetary wedlth the world will continue to be an unstable place and indigenous
peoples will remain colonidized. AsM. E. Turpd putsit: " Inditutiondly, the internationa trusteeship and
decolonization process did not address indigenous clams. Indigenous peoples, especidly in the Americas,
have yet to witness political decolonization.”**
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