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Foreword

Try to describe an abstract concept without using a metaphor. Try to describe
the taste of a wine, the sound of a song or the feeling of a dream without usin
metaphors. Try to speak of a relationship without somefesving to it as a
journey. Try to speak of digital phenomena without using concepts already
present in the OanalogueO world. Try to speak of these OthingsO without se
them as things.

When one starts to think about it, metaphors soon seem todrg pres
everywhere, and to us this reification (objectification) of abstracts seem
inevitable. The truth is that metaphors matter. In fact, cognitive linguists claim
that metaphors are fundamental to our mind and our thinking and that,
Oabstract conceptslargely metaphoricalO.

Then think about the law. Some people claim that metaphors are not
relevant to it, that they are merely figurative expressions used by poets, and th
in the field of law they are to be closely watched, for though Ostartingsas devic
to liberate thought, they end often by enslaving itO, and when they say this
such individuals are rarely aware that they are using OliberationO as well
OslaveryO as metaphors to put forward their views. Not only are metaphors us
for abstract conpts, but some also function in clusters, such as the fact that
love often is conceptualised as a journey. Different ways of talking about :
relationship, i.e., OweOve reached a crossroadsO, OweOve hit a dead endC
meaningful when expressed in tesfres journey, and this is not only a figure
of speech but also a figure of thought. Metaphors reveal how we conceptuali
things, how we think of them and how they are meaningful to us.

Hence, metaphors matter greatly to the law too. Not least on afcount
the conceptions that they reveal, which accompany the particular choice of th
metaphor that is employed. For example, in copyright law, which regulates the
control and reproduction @bpieswhich can be seen as a specific key legal
metaphor that coes from a period when this protection meant that of actual
property, i.e., of physical artefacts. When it comes to the government of digita
OthingsO, the choice of legal metaphors to be used is decisive as to how



digital OthingO is regulated. Sorasticbnceptions from an analogue era
conflict with those relating to digital conditions, which is so in the case of
copyright in a digital society.

This book represents research into, and analysis of, copyright law and
social norms in a digital societyisla compilation thesis in the sociology of
law, consisting of four peewiewed articles that are introduced and analysed in
the thesis, where also theory and methodology is further developed. While
conducting research for this thesis | become inghgaaimare of how
metaphors and conceptions that construct copyright, could explain aspects of its
failure in terms of legitimacy issues in relation to social norms in an online
context.

Digitalisation in relation to the law and social norms has raisetdber n
of issues that are to be resolved in the relationship between analogue things and
digital networks. How laws drafted under analogue conditions should be
interpreted in changed circumstances, what values we choose over others, levels
of privacy, vemsns of business models, different kinds of fréédach all
sorts of matters that have to be addressed. Some of the issues raised in thes:
times have been more or less resolved, some are beginning to cool down, and
others still remain highly controverdiaich has happened the last ten years or
so, but many battles will still be fought. -gtiaring habits change, the
prevalence of file sharing increases and decreases, business models chang
streaming alternatives are launched, encryption technologiis linair twe
edged sword, and the politicians, lobbyists, social scientists, lawyers, CEOs and
net activists will all have their say in the process.

However, the change we observe in recent years is not merely related to
tangible things such as infrastiure, smartphones and hard drives, nor to
organisational processes such as virtual storage in cloud services, encryptec
BitTorrent for streaming services or social networking. Itis in our minds too.

It is in our language and understanding. These shamgegiven birth to
an immense number of metaphors essential to our need to be able to speak of
these new things, and to even be able to think about them. Just pay attention to
a few of the words that | have used so far: Ohard drivesO, Ocloud@Q Ostreami
and OnetworkingO. Their roots or some version of them all existed long before
the Internet, but they are now used to target a domain of meaning other than
the source from which they can be derived, and here we are rebuilding language
because we havgrassing need to do so.

Each of these metaphors relates to something, to some ideal structure
where it both thrives on and facilitates our ability to think, while at the same



time it restricts our ability to think about this in a different way. With
metajors we choose some aspects over others in order to represent
phenomenon. Nevertheless, in simple terms, how we conceptualise reality in
way alsshapagality. This is a fact that is very much relevant, not only to how
the law is perceived, but d@tstow the law on copyright regulation is observed
and enforced, and to how social norms emerge and persist. Although we cann
escape the use of metaphor (for our abstract concepts) we can sometimes m
a conscious choice, in order to achieve a cée¢atnoe to steer a debate in a
certain direction. For example, you can choose to speak of Ofile sharingO or
OpiracyO, describe it as Ocopying® or OtheftO or, to take an example frc
different topic, try to gain argumentative advantage by eith&ngatied
prohibition of abortion as OgifeO or its legalisation as ©poiceO. The
particular metaphor used will shape how the debate is perceived anc
conceptually framed, regardless of the fact that they are different ways c
conceptualising the samssue. Furthermore, as the cognitive linguists state,
literal meaning has no priority when we associate, as the associative paths tl
create meaning are present in any case. This means that we probably do not
the frames within which we are constdairzs a result of the metaphor
presented to us. It is all part of the communicative and associative flow.

This is why it is also relevant to the law and how we experience it, and tc
social norms as well. As | will demonstrate, the law can be locked to som
metaphors, which can be challenged as reality changes, for instance, when mg
everyday activities shift from an analogue mode of existence to a digital on
The reason why | think that it is important to examine this, in order to reflect
on these procass, is primarily the mentioned aspect of that most of them
happen without us even being aware of this. One day we just use this languac
employ these terms and are not even aware that we are conceptualising reality
a different way than before. If veermt see these transitions, it will probably
also be very hard to solve problems that have emerged as a result of them,
example, problems relating to copyright law and social norms in a digital
society.
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Abstract

This is a compilation thesis in the sociology of law which analyses copyright lay
in three s#ps; legal norms, social norms and the underlying conceptions in their
metaphorical representation. These three assist in answering the overarchil
guestion ohow do legal and social norms relate to each other in terms of
conceptions from which tmeyate or by which they are constructed, and what i
the role played by the explicit metaphors that express thiése oqoesissh

looks for the underlying conceptions that construct norms, and does so by thei
link to surfacéased metaphors.

Howeverthe legal norms are studied explicitly in terms of examining the
European trend concerning copyright in a digital society. This includes the
most important legislation of the last 10 years, such as the Infosoc Directive
the Copyright Enforcement Direeialso known as IPRED, relevant part of
the Data Retention Directive, ACTA and the Telecoms Reform Package. This
European trend in copyright law is found to be resiligattydependesiso
when facing the challenges in a digital society. This tramdhis thesis
contrasted to the measured social norm strength, SNS, of unauthorised filt
sharing before and after the implementation of IPRED in Sweden in 2009. The
repeated survey was conducted ayigiroximately one thousand respondents
between fifteen dntwentyfive yearsf-age The results show that although
unauthorised filsharing to some extent decreased, in line with the manifest
purpose of the directive, the social norm that correspond to copyright remainec
extremely weak. These results supgrotiadeniable gap between the legal and
the social norms of copyright, which in the thesis as mentioned is analysed ar
outlined in terms of metaphors embedded in regulation, and the conceptions
these metaphors are based upon. The argument here is tbapynght is
conceptualised controls how it is regulated and, in this case, leads émtbck
dependence around certain metaphors that do not function well with the
conditions found in a digital society. The metaphor of OcopiesO, attached to
right tothe control over reproduction, is here seen as a central metaphor that i
analysed and related to, for example, metaphors of piracy, theft and trespassit
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These reveal a conceptualisation inherent in copyright of the immaterial stuff
that is protected ais fact, tangible objects.

The thesis consists of four articles, published in or submitted to
international and peeeviewed journals or anthologies, and an introduction
including theoretical and methodological considerations as well as an analysis
setion. The thesisises conceptual metaphor thddhe notion thatsome
metaphors come in clusié¢es well as developing a conception theory in order
to analyse the lingual and conceptual patterns in law and mind and connect
them to norm theory in the socigy of law.

KeywordsNorms, metaphor, conceptions, skeumorphs, path dependence,

conceptual metaphor theory, paradigm, file sharing, copyright, IPRED,
InfoSoc, Data Retention Directive, code as law, generativity, online anonymity.
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1. Introduction. Conceptual battles
In a digital age

The law is a practical thing. It is used to set up structures for action, to allocatt
power and to govern society. The everyday use of law does not call fo
philosophical or sociologigestioning of its origin and purpose. Satisfied
with its functions, thoughts about law hastily move on to straightforward
queries on the direct application of law. That is, until the lawOs solution to
societal issues fails to satisfy, i.e. when thedegaldo not match the social.

This is such a time when it comes to copyright law in a digitalised society.

It is in this societal perspective relating to new technologies and forms foi
communication that copyright is of such vital interest. Copyriglaisdwow
the regulation of the digitalised and networked society is both conceptualise
and challenged. If this conceptualisation is erroneous or not properly adjustec
consequences may be grave focalinterproductive for law and legitimacy,
for cultue and innovation, and for reliability in the online environment, not
the least in terms of privacy. This means that this mismatch of law and socie
norms calls for an exposure of the conceptions that regulation is based upo
what drives its developmentamhat it is that has made it malfunction or
become incompatible with the social patterns of online behaviour. This calls
not only for a legal external analysis of the internal intricacies of law, but als
for an investigation of the social norms thaledga the law in the first place.

In this thesis it is argued that some of this conceptual clash can in its deta
be revealed through the analysis of key metaphors in copyright. It is claime:
that metaphor and conception analysis can explain the chffeetween the
formalised conceptions of the law, often manifested through metaphor, and the
socially embedded conceptions, often expressed in metaphor. Over time, ar
regarded as a process, the focus will then be on the differences between t
OfrozenO raeptions in law and the fluctuating conceptions in society, often
wrestling with the same metaphors. But why is copyright law and its challengt
in a digital society of such interest?
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Why copyright is of such vital interest

Copyright is, for several reasoone of the most problematic areas at the
intersection of new technologies and law (Lundblad 2007). The intensity of the
debate from late 1990s up to the present day is an unquestionable sign of it.
Copyright is also regarded as an important casecieta $vel. For instance,

the influential law professor James Boyle early on identified copyright as one of
the crucial issues in the construction of the information sociStyarimans,
software and spleens: law and the construction of the Infwieg{Boy®

1996). Boyle has further emphasised the need of a collective flag under which
so many seemingly disparate issues related to the new technologies and
regulation could be collected, and has identified this as an Oenvironmentalism
for the NetO Boyle 1997) or a Ocultural environmentalism, an
environmentalism for the mindO (Boyle 2008, p. 241). Further, Boyle argues
that, in the last fifty years, copyright has expanded its protection and that this
has been done Oalmost entirely in the absencwintaé evidence, and
without empirical reconsideration to see if our policies were working.O (Boyle
2008, p. 236). And this OevideineeO development runs on Ofaith aloneO and

it is a faith that is based on a Ocluster of ideasO that Boyle idéreifieblic

domain from 2008 (2008, p. 236). This Ocluster of ideasO, as will be
demonstrated, is of relevance to the underlying conceptions of the copyright
debate analysed in this thesis. Although the Ocluster of ideasO leads to wha
professor Jessicanidan describes in terms of Ochoosing metaphorsO in
copyright development in her book Digital Copyright from 2001. Using this,
probably her strongest contribution to the copyright debate, she outlines Oan
evolution in metaphorsO that Oconceal an immightetandO:

OWe as a society never actually sat down and discussed in policy terms
whether, now that we had grown from a copyghbrting nation to a
copyrightexporting nation, we wanted to recreate copyright as a more
expansive sort of controlstead, by changing metaphors, we somehow got
snookered into believing that copyright had always been intended to offer
content owners extensive control, only, before now, we didnOt have the means
to enforce it.O (Litman 2001, p. 86)

This transition, startg with the conception of mutual benefit for the creator
and the public and ending up with the conception of copyright as a system of
incentives, completely changes the arguments and rhetoric around it. This is
also supported by the law professor Williatry,Pwhom has focused on the
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importance of metaphors in what he describes in terms of the Ocopyright war:
in Moral panics and the copyright(2@@9).

One of the American legal scholars who early on identified copyright as
central to the understandiagd regulation of the Internet and new digital
technologies was Lawrence Lessig, a professor of law at Stanford University. |
has written a number of knowledgeable publications on the interplay betweer
regulation and what the Internet brings in termsredtivity, culture and
innovative forces and thinking. Lessig stands out as one of the most novel ar
wellfounded analysts of the nature of the Internet, especially in its relationshig
to law and regulation. He makes one of the most relevant anatyses fro
sociology of law point of view@ode and other laws of cybe($pa6g which
he updated i€ode version 2(@006). Here Lessig describes the programming
code as law, as directing action and thus making the software architect a sort
lawmaker.LessigdREMIX - making art and commerce thrive in the hybrid
econom(2008) is also of relevance to the analysis of copyright and the socia
practices affected by it. LessigOs thoughts and analyses of conditions
creativity are relevant to any anabfdise purpose and outcome of copyright
regulation, including the one in this thesis. Lessig has maintained a constar
focus on culture and creativity, and the legal foundation that would best serve
its preservation in a digitalised world. He drew attetttithe potential harm
of overregulation ifree culture: how big media uses technology and the law
lock down culture and control cred®@@4). InThe future of ideas: the fate of
the commons in a connected (200@) Lessig expands his conteah too
protective intellectual property regulation will not only stifle creativity in the
sense of making new artwork in a remix culture, but also stifle the innovation
that is otherwise propelled through the digital environment.

In addition to Lessidyeil W Netanel, Said Vaidhyanathan &adeton
Gillespie may be mentioned in this contdetanel analyses the purpose of
copyright in terms of its sometirsestradictory practice iCopyrightOs
paradoX2008). Siva Vaidhyanathan paints a bleak pmtutbe future and
contemporary imbalance on how copyright functions as a regulative force ir
relation to creativity i@opyrights and copywrongs: the rise of intellectual propel
and how it threatens creatiyR901). Vaidhyanathan breaks down the
concefpion of the creator as a solitary genius (so entrenched in copyright) anc
instead show how traditions and culture play an essential role. In doing so h
depicts the traditions of American blues, jazhopiand rap, an example that
is again examined ihet analysis section of the thesis (2001, pp. 120f.).
Tarleton Gillespie analyses the technological focus of the copyright battle ir
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Wired Shut? Copyright and the Shape of Digital AdG#e He shows,
among other things, the implications of DigitahRidvlanagement (2007,
pp.18F185) Since the digital technoldggode included offers such
opportunities for reshaping structures, architectures and conditions for action,
its generativitys a relevant term, first coined by Jonathan Zittrain, a US
professoof Internet law as well as of computer science, and developed for
example imhe Future of the Internet and how to §008).

These are merely a few examples of the growing body of literature on
issues related to copyright in an online contextjtasda clear sign of
legislation under great strain that has been challenged for a good few years and
exists as one side of a gap that shows no comforting signs of being functionally
negotiated over the course of the next few years. This means, ththtimet
only is copyright of vital importance when trying to understand the regulatory
challenges of an intensely digitalised and networked society, it also includes
aspects of global business, debates on incentives for creativity and culture,
investmet protection, privacy issues, issues of democracy and who is to
determine the law. All of which, it is argued, amplify the importance of the
metaphors and conceptions that are embedded in copyright development.

Lessig reaffirms the importance of studidmgand OregulabilityO in
relation to new technologies that are of importance for social norms connected
to an online environment, however it is for example James Boyle, Jessica
Litman and William Patry who support the continued and detailed analysis of
metaphors and underlying conceptions in copyright. Further motivation for
studying copyright from a metaphorical perspective comes from the
functionality of the regulation compared to its purpose, which is often
described in terms of stimulating creatmityDcontent productionO. Nicklas
Lundblad, a Swedish IT debater, PhD in Informatics and Google employee,
analyses the Onoise societyO in his thesis, of which copyright is major part:

OThe old idea, that policymakers needed to Ofoster® or Oenabtage®r Oenco
creativity, and that they would be addressing a caste of creators seems dead
wrong. Creativity is everywhere. It is the default setting. The policy challenges
and metaphors need to change. People create songs, web pages, blogs, videos
and other mat&l. They contribute to Wikipedia and chat rooms all over the

web. Citizens live in a sea of creative havoc and in the agegehérased
contentd.0O (Lundblad 2007, p. 128).

The picture of the analysts above is painted something like this: c@pyright
socially illegitimate in the digitalised society, the results of its increasingly
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protectionist and loek methodology in terms of length and DRM have not
been tested empirically, although they lead to increasing means of enforceme
to the benefit 0OBig MediaO and to the disadvantage of everyone else, alol
with that it places far too much focus on the conception of the Osolitary genius
and ultimately fails to fulfil its overall purpose of Ostimulating creativityO. All c
these aspects are of egleg when analysing copyright, and they signal why the
copyright issue has potential to be an interesting case both for understandin
legal challenges in a digital society as well as the general issue of when there
gap between law and social normsnuitey deviate.

The gap (and the gap problem)

The engine of this thesis lies in the gap between the social norms and the lec
and to what extent the conceptions that construct these dissimilar norms differ
A fact well documented and widely discussedseveral perspectives is the
incompatible relationship between online behaviour and copyright regulation
(Lessig, 2004; 2008; Litman 2001, 2010; Morris, 2008; Vaidhyanathan, 2001)
including law and social normdtgchuller & Benbunahich, 2009; Feldman
& Nadler, 2006, pp. 58991; Jensen, 2003; Moohr, 2003; Schultz, 2006a,
2006b; Strahilevitz, 2003a, 2003b; Svensson & Larsson, 2009; Tehranian
2007; Wingrove, Korpas, & Weisz, 2010). There is something about the
metaphors of copyright that do not corredpto the conceptions of the
corresponding social norms. The fact that this regulation is amazingly
homogenous throughout the globe, as well as in Europe, due to internationa
treaties and agreements between states and supranational Oharmonisatil
within the EU makes an analysis of the central metaphors in copyright valid for
far more than any single country. How it is conceptualised and how it is
formulated will likely affect patterns of creativity, even how we communicate in
digital networks, and it deificly asks questions of privacy in terms of how
much of our activities online may be justifiably monitored. This gap, and what
is at stake following from it, is what makes metaphor and conception analysis i
connection with legal and social norms botlrtapt and attractive.

The OgapO may, however, be conceptualised in different ways. For instau
law professor Geraldioohr speaks of a Ocompeting social normO (2003)
and Schult2006a)advocates the use of the concept of OcopynormsO to analys
socid norms in relation to copyright, as thayoderate, extend, and
undermine the effect of copyright lawO. Strahil@dt3a)analyses the
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influence of social norms in loksé groups or in situations where interaction

is anonymous. He does this in campa with the more clegeit groups of
ranchers who raise cattle in an isolated California county that Robert Ellickson
studied and wrote about in the fam@uder without law: how neighbors settle
dispute€l991). Strahilovit£2003b)also analyses filearing softwareOs ability

to reinforce descriptive norms in themselves, as it creates the perception that
unauthorised file sharing and distribution is a common behaviour, even more
prevalent than it actually is. Strahilovitz made his claim in 2008Jeand
sharing has increased and developed in terms of technology and techniques
since thenFeldman and Nadl¢2006) made an experimental study on the
influence of law on social norms regarding file sharing of copyrighted content,
which bears a resemblatoctne study of norms in Article 1V in this thesis.

This Ogap problemO of legal norms in relation to social norms can be
described as a classic in the field of the sociology of law, although criticised
from time to time (Nelken 1981). The Ogap probksrii@dn around for quite
some time, and has remained remarkably similar to the versions presented by
Pound and Ehrlich a hundred years ago (Banakar 2011). There is an inherent
risk in describing the discrepancy in terms of\athapfigurative metapHor
that lies in the fact that it might lead associations towards interpreting the
OproblemO of the gap from the perspective of law. The OgapO does not have to
a problem at all, even though it is for law. The problem may depend on the
type of gap at hand. Tlgap interpretations tends to be-¢antred, as with
Roscoe PoundCGsv in books and law in agtiand not as widely approached
as in Eugene Ehrlich®$ng Law(Ehrlich 1936; Pound 1910; see also Nelken
1984). Rather than speaking of law in actiover kving law | would prefer
to speak of norms. The reason for this is to avoid the Pound dependence in the
risk of reducing digital practices to merely malfunctioning law, which would
neglect the probable causes of the emerging norms, and to availicthe Eh
wide definition of law. It is preferable to resort to a wide definition of norms:
law in books and norms (in action).

No matter what the details of the gap may be, there are still strong reasons
for speaking of it, for conceptualising what is &t ¢@mcerning copyright and
social practice in an online context as a gap between norms. In addition, the
behaviour pattern of pderpeer file sharing is not likely to decline. For
example, forecasts from CiscoOs Visual Networking Index reveal that global
peerto-peer filesharing traffic is predicted to double by 2015 as compared to
2010 (Cisco VNI 2011, p. 11). These social norms, for a number of reasons,
cannot be limited to a geographical or administrative entity in that sense. Even
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the law, which isfien a stronghold of national limitations, cannot be
demarcated successively to Sweden alone in this case. The reason that f
overarching, soelegal research interest is highlighted in this area naturally
relates to the development of Internet, andasidigital technologies, which
share a common denominator of connecting and organising society in &
network structure. This is the reason that the copyright dilemma, with its
unauthorised file sharing, is of interest; it can tell us more about the gap
beween legal ansbcial norms than a concepta#ibe of this as an all too
simplified implementation dilemma can.

From a cognitive linguist perspective, one can conclude at least two things
we need a metaphor (the gap) to be able to speak and dbinthalabstract
phenomenon (some kind of discrepancy between legal and social norms); ar
whatever metaphor we choose will likely controatoleast affect our
conceptualeion of the given phenomenon. Therefore, we must choose
carefully, and reflect@li the choice.

This thesis certainly addresses thghfleers in that the social norms that
possibly could explain file sharing form an important part of the underlying
data of the analysis. However, there are strong reasons to focus attention n
only on the filesharers but also on the regulator, the law. In a sense, copyright
is the conservative legal construction that bears elements that do not fit witt
emerging social norms of sharing content and cultural expression in a digitise
era of networks,hich several scholars have verified (for example, Boyle 2008,
Jensen 2004, Larsson 2010, Lessig 2008, Litman 2001, Svensson & Larsse
2009, Vaidhyanathan 2001, Netanel 2008). Social changes are connected t
technological development, enabling an digitakoement, a Onetwork
societyDthe interconnection of people, processes, applications, work tasks an
leisure pursuits, which has lead to a globalisey,sad@ongorldO context
where Gauses and effects can revéebmr@ughout the entire systemQhe
words of Robert Hassan (2008he trends connected to human norms of
corduct all have the potential to disseminate throughout the néiverkase
of Sweden can indicate what may happen in other parts of the world as well, |
it is not already Ippening.

' The most influential text on theOnetwork societyOlyisMitweuel CastellsOs trilogy on the
information age, where the second volume is dregdse of the network sqti@efy).
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Metaphors we legislate by

Most people agree that figurative metaphors are linguistic decoration in
language or are tools for communicating some kind of spectacular effect. There
is likely a widespread notion of the metaphor as simply an ornawranaisp

bearing no deeper meaning for our thinking and our minds. Conceptual
metaphor theory contradicts this. It accepts the figurative metaphors' place as
surfacdevel expressions in language, but more importantly show how
metaphor has a fundamentdé rim how our thinking and meaningking is

done, stating that abstract concepts largely are metaphorical (Lakoff & Johnson,
1999). Lakoff and Johnson, two central cogniteephor scientists, claim

that @ur ordinary conceptual system, in terms ohwigcboth think and act,

is fundamentally metaphotisanature@Lakoff & Johnson, 1980/2003, p. 3).

This means that unlocking the metaphors constantly present in our language,
minds andll as is argued in the thBsiaw, can reveal to us how they are
conneted, what values and associations they bring, on what conceptions they
are founded. Metaphor is not just a figurspekcht is a figure ofhought

(Lakoff 1986). The conceptual metaphors show that some metaphorical
expressions relate to each othamnietaphor clustgnere each expression both
upholds the meaningfulness of the other expressions, while all are relating to the
same basic conception.

When approaching an analysis of the metaphors of copyright, the research
on metaphors in cognitive luigtics is a guide. Lakoff and Johnson were the
early stimulus of a school of cognitive metaphor studies wilMetaghors we
live by(1980). Their work has been followed by many, and used in other
disciplines, including law (Berger, 2004; 2007; 2089inB& Cohen, 2002;

Cass & Lauer, 2004; Herman, 2008; Hunter, 2003; Johnson, 1987, 2007; Joo,
2001; Lakoff, 1987; Lakoff & Johnson, 1999; Lakoff & Turner, 1989; Reddy,
1979; Ritchie, 2007; Patry, 2009; Tsai 2004; Winter, 2001; 2007). This thesis
does notuse metaphor theory for the sole purpose of properly describing a
process of social transformation. The thesis shows that there is not only a need
for the label of it all, the top domBi®the information societyO, Othe
knowledge societyO, létbut also a @ed for naming or reconceptualising the
actions that takes place under this top domain, the artefacts and processes that
fill the OageO. These change too, which naturally has much to do with the
transformation from a netfigital to a digital existence. \WHamiliar words in

a material context are also to include actions in a digital environment, this
challenges not only our understanding of compwgdiated behaviour, but
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also the laws that seek to regulate us. Laws that have often been conceived
predigital circumstances.

Analysing the imperative in legal norms

An essential aspect of any norm, legal or social, is its imperativeness (Svenss
2008). Which is a fact that highlights the importance of how to study this
imperativeness. If one is to owtlihow the explicit directions for actions
functions, one has to be, which is argued for in this thesis, sensitive to hov
metaphors carry or communicate these imperatives and on what
conceptualisations they are based. Similarly, an important aspecthoir metap
research here lies in the dangers of metaphor not being perceived &
metaphorical. When the metaphors are not perceived as metaphors, th
conceptions behind will be perceived as the only possible alternative for th
purpose of a given regulation. Attgnapted revisionary arguments will then

be framed within the prevailing conception, no matter what arguments are
produced. This is so unless the conception is analytically unlocked anc
displayed via the metaphors that reproduce it. Metaphors in lawvwam sh
what conception a particular legal construction is founded. Copyright has its
important and central metaphors that it is created around, which in turn reveal
how it has been conceptualised during the processes of its creation an
development.

Thereare two main perspectives that the analysis in the thesis will focus
The first relates to time, and how expressions in law can become more
metaphorill become skeumorplisas the reality they regulate develops,
expands or changes. This is especially rdalevalstion to digitalisation in
society. The second perspective regards how conceptual mappings, he
described as formingetaphor clustdvstween different metaphors in the same
cluster relate to law, and what happens when one or more of thesmexpress
in law and others are outside.

Metaphors and law

This thesis studies the norms in copyright by pointing out the most important
metaphors therein, deconstructing them and analysing them in terms of the
underlying conceptions they rest on. Therglievéing field of research on the

interpretation of legal metaphors. Studying the metaphors relevant to the
understanding of law (or anything else) is, in short, understanding one thing in
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the name of another. Metaphors are analogies which allow us daemap
experience (the target domain) in the terminology of another experience (the
source domain) and thus to acquire an understanding of complex topics or new
situations. Since focus is on aspects in which the two doma<aiiféder

for instance the amples of transition from regular mail 4oal and from
photography to digital imagBithe concept ofskeumorphas used in
technological studies (Cass & Lauer, 2004) is applied. Further, metaphors (and
conceptions) are here regardesrdmdiedneaninghat they are based on our
interaction with our physical and social environment, although not, and hence
not complete, constructs of the social, as some extremes could argue (Berger,
2009, pp. 26266; Lakoff 1993; KSvecses 2008; Winter 2001).

Many peom, interested in legal analysis and influenced by this school of
metaphor theory, begin their presentations with the conflicting perspective on
metaphors in law. They often do this by citing the early American legal realist
Justice Cardozo, who obserwedt&phors in law are to be narrowly watched,
for though starting as devices to liberate thotnglyt,end often by enslaving
itO(see Berger, 2004; Herman, 2008; Patry, 2009; Winter, 2008). Ironically
enough, CardozoOs statement, which Loughlan poinisesufit least two
important metaphors (Oliberation® and OslaveryO, see Loughlan 2006, pp. 21
216).

Conceptions and law

The concept afonceptionsed in this thesis is derived from, on the one hand

the cognitive linguistiisconceptual metaphor theory addalised cognitive

modelgK3vecses, 2010, Chapter 8; Lakoff, 19&mHd on the other hand

concepts such as Ofigures of thought® from social science with theorists like

Asplund (1979), Foucault (2001) and the teaching and learning sciences that

speak ofanceptions dsarnersO mental modeldisplay student thinking in

term of Oconceptual chan@i¢gnf and Duit 1995Treagust & Duit 2008).
Conceptions, in the definition of this thesis, work as frames for thought,

setting the boundaries of the surfduenpmena, the outcome in terms of

language, metaphors and other expressions. Conceptions relate to reality, and,

consequently, mapange as reality changes. The Oconcépsongled out as

a subsurface structure that can be revealed or searché foetaphors that

are connected to it. The conception is, in this sense, not what is explicit in, for

instance, a legal regulation but what the legal regulation implicitly emanates

from.

26



Detecting power through legal metaphors

| argue that conceptions damnetaphors in law play a decisive role in
transitional times in how the legitimacy of law is perceived. As concluded in
Article 11l below, on path dependence, the appeal to tradition benefits those
who have traditionally exercised power over distrilauttbproduction. This
element of power is a major part of the copyright analysis of many scholars ar
writers such as Lessig, Vaidhyanathan and Patry, but is not as central to th
thesis. This is not because the power structures are not considered to L
important, but the tools used in this research have not focused on the lobbying
of the media industry, the massive litigation strategies of Hollyavbiesl
multinational companies, the waves of cease and desist letters in countries il
US, Denmark or Frae, or why the legislation of a small country like Sweden
allocates so much power to an intellectual, prapenipg elite in the US
when SwedenOs economy, to such a considerable degree, is dependent on
opposite parfy the digital infrastructure, dati@ffic and innovation. All of
these perspectives could form a research strategy of the more classic ki
focusing on structures of power. My perspective, however, does not focus o
power directly but will likely display an important part of the expses$ion
power. That is, power may have several expressions, the control of conceptio
in law and the metaphors that categorise and label legality and illegality is on
of these expressions, and the one on which | focus.

| have studied how the rules worknesof the detailed parts of language
connected to mind, measured the social norms and focused on the battle c
conceptions through metaphors in the debate. And, as a matter of fact, powe
plays an important role here too, but perhaps in a slightly noetedis
manner. Although many of these processes pass us by, undetected by hum
consciousness, there is a clear element that those who consciously control t
metaphors and conceptions that will rule a certain debate, or even legislativ
formulation, will g@in benefit from this. Lakoff and Johnson expressed this as
that Othose who are in power get to impose their metaphorsO (Lakoff an
Johnson 1980/2003, p. 159f)aw is formulated in some relation to the
predisposition of technology, especially in theoaszaund and images, and
the distribution of such. Law adds the clear aspect of formal power to those
who benefit from the metaphors and conceptions at &l legally
entrenched power struggle has been going on throughout the entire twentiett
century,whenever a new recording device has been invented (Lessig 2004, p
53-61; Johns 2009, pp. 4362; McLeod 2007, p. 270 ff.; Patry 2009, pp.
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144-170). The really revolutionary boom of relevance to law and metaphors, it
is argued here, comes with dig#adia. This means that the law, in many
cases, moves from regulating analogue stuff to regulating digital stuff. This is
when the clearest skeumorphs emerge.
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2. Situating the book

The digitalisation and augmented reliance on network organisation in an
Oinformation societyO in many respects means a revolutionary transformation
the preconditions for communication and the leading of everyday life. This
thesis is concerned with what this change of preconditions does to copyrigh
law and the social noriimat control the handling of the very items protected

by the law. The empirical data in the thesis is of three main types; a) surve)
based data regarding social norms and file sharing; b) the depiction and analy:
of European legal development of releviantile sharing and copyright, and;

c) metaphors in law and the cleselgted debate. Copyright regulation, which

is analysed both as a grand legislative process and as a selection of legal rule
part of the metaphor and conceptions study.

Why Sweden is of interest

There are a number of reasons that make the Swedish case interesting f
policymakers, the media, industry, Internet activists and academics both inside
and outside Sweden. These reasons are both political/global and scientifi
OAdvarer practiceO could be applied to Sweden in terms of there being stron
reasons to believe that the country is a clear and early example of the evide
clashes between social norms and legal norms in this context (See Wickenbe
1999, p. 3132; Gillberg, 299). In this context, OearlyO should be understood
in terms of the evolution of this issue, based partly on Swedatg)slomid
Internet infrastructure as well as the very high percentagepoters with
Internet accelNswhich makes Sweden a case i@y highlight the policy
dilemmas of copyright legislation in relation to online practices, as well as the
effects of a stronger and more active enforcement of legislation with at least
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few important issues related to the legitimacy of law (see ddsssdm
2011)?

This thesis is to a great extent about Sweden, it is Swedish youngsters
between 15 and 25 who have answered the questions in the survey in Articles Il
and IV, and it is Swedish legislation that has contrasted the social norms
measured inhe surveys. However, at the same time much of the relevant
Swedish regulatibinas this study shdWss a result of the implementation of
EU directives as well as international treaties, consequently many aspects of
copyright are almost globally homogenobugs means that an analysis of
bearing concepts and metaphors in copyright will reveal knowledge relevant to
contexts other than the Swedish.

Further, the thesis is about file sharing, copyright and social norms.
However the story of file sharing, authdrgainauthorised, can in no way be
told without relating to the grander story of digitalisation, infrastructure
development, software coding, new means of communication, the development
of the network as an organisation of society, the place of muiliiseof
media in our everyday lives, the deletion, collection, ordering of information
and of conduct in this rastrom of innovation that the OgeneratiifyO
Internet technologies offers.

Sociology of law and norm research

This thesis is presented la¢ tDepartment of Sociology of Law at Lund
University. Many of the scholars emanating from the same department follow
in the tradition of analysing both law and Osocial instructions for actionsO in
terms of norms. HEkan HydZn has scrutinised the refatistalgien legal

science and the sociology of law (1998) and outlined a Onorm scienceO (2002)
closing in on the concept of norms in the sociology of law in cooperation with
MCEns Svensson (HydZn & Svensson, 2008). It is this definition that is used for
the sudy of social norms in this thesis. Further, there are some contributions to
this tradition that have added to this thesis of which the most important are
MCEns SvenssonOs dissertation thesis from 2008, and UIf LeoOs dissertation usi
the same norm defilWn as mentioned above (2010). Svensson studied the

%1n 2010, approx. 86 per cent of all Swedes over 16 had Internet access in their homes. Of these,
almost all had broadband as¢Esdahl 2010).
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social norms in different areas of traffic behaviour, for which he developed :
model and a method also used in the study on social norms regarding illegal fi
sharing in this thesis. LeoOs studies ometbe professional norms of
headmasters in schools, and their relation to the democratic mission included i
their work?

Many of the studies that have been conducted in line with this concept of
norms have mainly been qualitative and based on intenveprestionnaires
(see for instance Leo, 2010; Bergman, 2009; Friberg, 2006; HallerstrSm 2006
Persson, 2010; Johansson, 2011). However, with the definition of norms
presented by HydZn and Svensson (2008) and developed in SvenssonOs tt
(2008) combinedvith the quantitative method for measuring social norms
developed in the latter publication, it is now possible to carry out a strict
comparison of norm strength in various fields.

The four parts of the thesis

Instead of explicitly going through the chiapté the book it is enough to
mention the structure as being in four parts. There is an introdinstqugrt
where the primary problem is presented. This includes research issue

° There are a few others to be mentioned that follow in the same scholarly tradition. estr§m
studies parallel processes of norm formation (1988). Wickenberg studigppumting
structures for environmental education in schoolsaaesl thtat the norms that are of interest
are those that are expressed in a social context (Wickenberg, 1999, p. 292). Matthias Bai
studies the relationship between social norms and law in a tunnel construction in the
HallandsEs Ridge (2003), and thareimportant track of research on aspects of education,
much following from WickenbergOs account. These include Helena HallerstrsmOs study ¢
norms of headmasters, the alposmtioned UIf LeoOs study on similar theme but more
theoretically developed. miéd in research on education is Lars PerssonOs dissertation from
2010 focusing on the teachers® democratic task, studying aspects of democracy in Swe
education, including a quite extensive literature review. Staffan Friberg, inspired by Talcot
ParsorsOtheory on the social system, studies-maiding processes through consumer
collaboration in the local municipality (2006), which he follows up (2011). Marie
Appelstrand studies governance and control regarding the environmental goal in forestn
(2007) Rustamjon Urinboyev studies social norms in the local mahalla institutions in
Uzbekistan (2011). Anna Sonander studies those who are working with children that are
victims of crime (2008), including a comparison of the correspondence between legal
regulions and actions in this field. Artarin Bergman studies nebuilding processes
though the case of Global Monitoring for Environment and Security (GMES) in a European
context (2009), and Lina Wedin studies public procurement under environmental
consideations, OgreenO public procurement (2009).
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copyright regulation, a brief presentation of the four articles, vaphaonst

and conceptions are relevant to the study of copyright law, etc. (Ckgpters 1
The second padf the thesis plunges deeper into the particulars of science,
building a bridge between norm theory on one hand and metaphor and
conception theory on ¢hother. It presents a model for how to conduct the
research as well as the strengths and weaknesses of the methods used (Chapte
4-6). Thethird partis where the primary results of the articles are presented and
elaborated upon. This is where reseakstigns are answered and theories are
activated in relation to the empirical data, especially when it comes to
metaphors and conceptions. In fact, this is where everything is tied together and
the book is concluded (Chapteikl]. Inthe fourttand finalpart of the thesis

there are the four articles as they were published or submitted. They provide the
thesis with empirical data, parts of theory and method, and in general
important parts of the story of copyright from different angles.

Research purposed questions

Legal developments are sometimes analysed in terms of path dependence,
especially by American scholars, who often refer to the claShie Rath of

the Lawby Oliver Wendell Holmes. The path metaphor then signifies the
relatively graduar incremental progression inherent in much legal change,
where predictability is an influential aspect in the sense of a normative past that
control also future events. The inherent dilemma is then the risk of law
becoming too path dependent in relatiom ronrtlegal and social
developmeti\ for example related to tharoduction of the Interniitthat

may lead to a challenged law, and a discrepancy between legal and social norms
which is a research topic central to the scholarly tradition of the sociology of
law. Consequently, this includes the question of the extent to which legislative
strategies can promote social change in terms of social norms, and the extent to
which social change stimulates legal change, all in a dynamic blend. The
twofold purpose ohe thesis is therefore:
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X To contribute tatheorydevelopmenin the sociology of law order
to betterunderstand the relationstiptweerthe lawandsocial norms
a relationship thah much of this thesis witle illuminated by the
proposed theory obnceptionsind metaphors.

X To contribute to a better understandingvibét the digitalisation of so
many societal processes means Thigsisan understanding that can
be expressed in terms of collaboration, culture, sociality, anonymity,
identity, privacy, conceptualisat®oof reality as well as a challenge to
older, praligital conceptualisatioat

Much of the theoretical framework can quite understandably be found in the
four articles in the thesis, but as a wider picture has appeared thraagh work
with these articles, certain clarifications and the development of the theory hav
become necessary. As is common in the sociology of law, the theories of norr
play an important role, but, as is not at all common in the sociology of law, a
theory relang to metaphor and to underlying conceptions is also used here.
The reason for this lies in the insight that it provides into the need to develop
this theory in order to understand and explain how language controls and
frames our thinking, and hence, aations (especially as manifested through
the law). Consequently, the specific and overarching research gbestido is
legal and social norms relate to each other in terms of the conceptions from
they emanate or by which they are constrdcidthtas the role played by the
explicit metaphors that express these norms?

A case that contains all necessary elements for conducting research into t
relationship between both legal and social norms, metaphors and conception
as well as the challen@é a digitalising society, is that of copyright law. The
following three research questions that are answered in the thesis have be
formulated in order to contribute to an understanding of the more dynamic
relationship outlined in the overarching rebeguestion.

1! Legal norms: What is the nature of the European regulatory trend in
copyright in the face of the digital challenge?

2. Social norms: What is the strength of the social norms corresponding
to copyright in an online context?

3.! Conceptions and metagr: What are the underlying conceptions
upon which copyright law and its key metaphors are based?
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As will be seen, the approaches used in the articles differ; some articles relate
more closely to one of the specific research questions, while othdrs relat
more than one question. The first question, which refers to legal norms,
embodies the regulatory development i.e., the law in a process. The second
deals with individuals and the social norms by which they live and reproduce. It
is the third questiotinat, to a greater degree than the others, has emerged while
working on the articles. At an early stage, the results of the articles indicated
that there is something about how the language is represented, in the law and in
the mind, that is of significaahen it comes to societal change, and perhaps
especially in the gap between analogue and digital media forms. This requires
the development of the theory on how these metaphors and conceptions relate
to norms beyond the extent to which it has been eigmbim the articles. |

shall return to this in the theoretical section below, as well as in the analysis in
the final part of the thesis.

An epistemological stance

For example, breaking up the metaphor OcopyO and replacing it with another
for example adWlike essence, easily leads to the question of which one is the
most true (see Larsson, 2010). But instead of searching for a metaphor that is
OtruerO than another, metaphors that are closer to or fit better with socially
embedded conceptions can betifilesh This is especially important when
analysing and proposing revisions of law and legal metaphors. The link to
sociallyembedded conceptions will likely reveal the metaphors that will be
regarded as the most legitimate regulation, and can explaieatheed
strength or lack of strength in a social norm. The link is not to what is the most
real but to what is mostly regarded as real. It is the conception that is central,
how reality is conceptualised, not reality itself. Inspiration can be found in
Foucault here, without digging very deep, whose notion of discourse centres on
the study of discursive strategies without assuming an essemtiatimpge

truth. This notion of discourse sees each society as having its own Otruth
regimeO, its own pattefimdnat is considered to be true and false at a certain
moment in history (Mottier 2008). The purpose here is then to ask what
OtruthsO specific legal metaphors construct, their relationship to conceptions
and what consequences this bri@gsiceptions artherefore, in this thesis,
regarded as (nonmaterial) Osocial factsO in a durkheimian sense, that is,
empirical entitigswhidh can be studied scientifically (see DurkH£8R).
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This means that conceptions are here regarded as entities that foranstance c
be studied within the social sciences (compare with Asplunds Otankefigurer
1979, p. 153).

When researching metaphors and conceptions and relying on the
description of metaphors as a way of identifying aNealitthe intrinsically
and fundamental gaitive mapping that the mind produdéke question
relevant is no longer so much what a metapéansbut how it does th&ork
that it does. It is not a matter of how it describes reality but what reality it
describes. As Lakoff and Johnson concludédt @ at issue is not the truth
or falsity of a metaphor but the perceptions and inferences that follow from it
and the actions that are sanctioned by it.O (Lakoff & Johnson, 1980, p. 157)
When studying copyright law this means the extent to whickuatlyac
describes reality well as it is formulated in terms of copies rather than, fo
instance a stream, is of secondary importance to what it means to the activitie
it seeks to regulate.

Delimitations of this thesis

The extent to which there are hidespects of international Jeaking
processes is not really researched in this thesis. These could concern glo
politics related to trade and OstrongO countries versus OweakO countries
shape regulatory formulation. This thesis does not exgliciththe early days
of copyright, although this could be relevant for the origin of conceptions
constructing the law in the first place. Others have done this, or closely relate
work (see for example Fredriksson 2009; Johns 2010; Litman 2001; Patn
2009)

Foucaultian strands of discourse theory generally refer to thiewvehcro
of structural orders of discourse (Mottier, 2008, p. 189). It seeks to explore how
specific discourses reproduce and transform relations of power as well
relations of meaninghis thesis does not aim directly at these discursive ways
of power, although it does close in on what creates meaning in relation tc
language. This is not to say that power structures are not at play in the fielc
studied, nor that they are not touchednymiis rather that it is often hard to
separate the two, they are intertwined and the focus tends to be on meaning
making in language rather than outlining power structures. Perhaps one way t
put it is to state that true power constructs meaning, @ndoilv meaning is
constructed also allocates power.
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The idea of narratives lies close to discourse analysis and especially
metaphor analysis which can be used, for instance, to analyse court cases (as
Berger has shown, 2009). Although narratives arg at fie field studied,
narrative theory is not applied (see for instance Kang 2006). There are different
views on how narratives should be observed. Mottier speaks of narratives as
possible forms of discourse, while discourses include, but are noteeduced
narratives (Mottier, 2000). Following this view, narratives are O(possible)
buildingblocks of discourse, while metaphors are (possible) building blocks of
both narratives and discourseO (Mottier, 2008, p. 192). This means that specific
tools of stomglling Osuch as metaphors, are important narrative forms that
contribute to broader, discursive constructions of identityO.

Just to be clear, this thesis explicitly regards copyright, not intellectual
property in general. This being said, some aspibetsiedsis may of course be
relevant over the entire IP spectrum.

Relationship to social constructionism

Similarities are many and the relationship to a social constructionist analysis of
law is close to this metaphor and conception analysis. My patanda on
metaphor theory, wedded with the idea of conceptions, has perhaps taken some
inspiration from social constructionism but focuses on a few particular aspects
that social constructionism does not seem to approach. For example, the idea of
metaphes as embodied runs counter to at least the more extreme forms of
social constructionism. The position that there is a source domain, a state where
the concepts describe the objects, at least very closely, from which another
domain is targeted creating thetaphor, is harder to vouch for from a social
constructionist perspective.

However, regarding law, inspiration can be found in how law is dependent
on discourse outside law, perhaps based on culture and other social discourses
The gender researcheremiiKiesilSinen et al. (2007, p. 69) describe this as
Othe limit of the legal system is constructed and other social discourses
participate in the construction of the concepts and limits of lawO. Legal gender
research is a field that may inspire in tieeofasetaphor studies because of its
languagdased approach on how to unlock and portray the values often hidden
in law, often in contexts supposed to be gender neutral. Heavily influenced by
postmodern research, legal gender research has focused gmeathe
significance of language for how we understand things. In Nordic legal gender
research, this has often focused on limitations and adverse effects of language
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use in law (Nousiainen 1995, Svensson 1997, LundstrSm 1999). The step tc
Linda BergerOs stuth Supreme Court cases on child custody disputes is short,
as it reveals that narratives and metaphors affect the courts@nalkicigion
when it comes to gendetated issues (Berger 2009).

According to NieraKiesilSinen et al. (2007), feminist legadies have
taken up the challenge of the Olinguistic turnO in social sciences, and tl
relationship between reality and language is a primary concern here. Th
constructionist approach sees reality and language as intertwined, assuming t
reality canniobe approached independently of language @KiesiiSinen et
al., 2007). However, a short response to the question of not using socia
constructionism as a theoretical foundation for this thesis lies in the fact tha
metaphor and conception theory hlgen found to function so well as an
appropriate instrument to measure change over time and distortions anc
paradoxes related to law and social change.

Social constructionism often takes a grander perspective than the
conception and metaphor theory predas this thesis, and focuses more on
the power structures attached to the discourse analysed, constructing soc|
relationships. However, | totally agree with NiGesilSinen, when she states
that it is often hard to distance yourself from the lawyagrsid reading the
texts. That the OobjectiveO and neutialo$tiegal texts tend to maghe
discursive and constructive natui@@7, p. 81). So, even if we might share
the same epistemological stance on law, language and reality, the method
unmasking the legal texts used here, as well as conceptualising this unmaski
in terms of metaphors and conceptions, is different to that of the social
constructionists.

Relationship to semiotics

As interest in metaphor theory developed, particulathakb& and Johnson
version, the question was asked why not take a semiotics perspective on law
this research? There are a number of reasons for this, however the main rea:
relates to the fact that metaphor places more emphasis on language than
sematics, and initial interest was pretty much bound to the lafgoBigev,

and of other areas. Further, semiotics as a field of study can mean so mut
more than metaphors as a field of study. Semiotics could include Obod
language, art forms, rhetoricatdligse, visual communication, media, myths,
narratives, language, artefacts, gesture, eye contacts, clothing, advertisir
cuisine, ritualé in a phrase, anything that is used, invented, or adopted by
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human beings to produce meaningO (Danesi p. 4). Towenaapproach of
metaphor theory fits the research object of the thesis better. Another fact is that
metaphors, when regarded in semiotics, tend to lean towards the interpretation
of metaphors as figurespéeclas opposed to metaphors as figutasught
in the conceptual metaphor theory (compare to Lakoff 1986).

In conclusions, this means that a semiotics approach could have been just
as fruitful as a conceptual metaphor theory, but it would have been slightly
different?

A brief presentation tife four articles

The research issues do not necessarily fit the articles in the sense that the article:
deal with them in consecutive order. The articles, however, follow four different
themes or directions, where the first article focuses on copyetipfsrs in

order to analyse them in terms of social paradigms; the second regards the
consequences of implementing IPRBS3weden in terms of the use of online
anonymity; the third regards the legal norms in terms of European copyright;
the fourth regals social norm strength in terms of file sharing and copyright.
Before moving on in the story, it is important to make a brief presentation of
these articles.

Article I: Law, deviation and paradigmatic change: copyright and its
metaphors

The first arti@ is cewritten with HEkan HydZn (with me as first author) and
waspublished in late 2010 as a chapter in an antholoGgriiaRuiz et al

and entitled Technology for Facilitating Humanity and Combating Social
Deviations: Interdisciplinary Perspettrae@gng on debates in Sweden about
Internet freedom, particularly those connected to copyright and file sharing,
and on the European legislative trend of amending copyright, this article

* On the other hand, there are metaphor studies that focus -ingnistic realisations of
conceptual metaphB$or instance symbols (K3vecses 2010, -p6)%6and pictures and
multimodal representations (Foiibe 2008).

® For a discussion on semiotics and norms, see Baier & Svensson (2009 p. 54f.) and Baier (2003
pp- 3536, 177).

® Directive 2004/48/EC of the European Parliament and of the Council of 29 April 2004 on the
enforcement of intellectual propeitgjts.
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analyses metaphors and conceptions in terms of a societal parati§gmatic
and the collision of mentalities.

The article is, to a great extent, searching for a framework to fit the lega
and social changes that relate to digital technologies. Kuhnian paradigms a
wedded with the mentalities of the French Annales Sthiswbocal research.
The chapter argues that the Obuilding blocksO of these mentalities ar
paradigms can be studied in metaphors, in public debates or in legislation
which may reveal the conceptions they emanate from. Although the article i
cowrittenand we have, of course, both worked with all parts of the article, my
contribution can generally be found in the parts dealing with mentalities,
metaphors and conceptions, the Swedish case, legal cases, and HEkan Hyc
in the parts dealing with paradgynstructures of societal development and
cognitive jurisprudence.

Article II: Compliance or obscuDifihe anonymity as a consequence of
fighting unauthorised-Blearing

The second article iswoitten with MEns Svensson (with me as first author)
and is published in Policy & Internet, major peereviewed journal
investigating the implications of the Internet and associated technologies fo
public policy.The article outlines the multitude of opportunities for enhanced
anonymity and notraceabily online as well as measuring change in the use of
online anonymity paservices before and after the implementation of IPRED
in Sweden. These services provide the user with the means to avoid having th
IP numbers connected to their offline identity.e T¢oncepts Omanifest
functionsO and Olatent dysfunctionsO are used in the article to analyse |
consequences of the implementation. IPRED was implemented in Sweden on
April 2009, and was intended to be the enforcement necessary to achiev
increased corlignce with online copyright legislation. This, therefore, is the
manifest function of the directive. There are several probable effects of it
implementation, including manifest and latent functions as well as
dysfunctions; this study focuses on the fuseooymity services. The data is
part of the larger study conducted both before and after the implementation of
IPRED (see Atrticle 1V below).
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Article 111: The Path Dependence of European Copyright

The third article wagublished in SCRIPT:ed, amterdisciplinary and muti

lingual, peereviewed online journal associated with SCRIPT, the Centre for
Research in Intellectual Property and Technology Law, based at the School of
Law, University of Edinburghn this article the path dependence of European
Copyright is analysed via a selection of the most important directives and
legislative measures taken over the last few years. It shows how European
copyright is legally constructed, harmonised through international treaties as
well as European regulatoryorgdf in terms of the Information Society
Directivé (InfoSoc) and the IPR Enforcement Directive (IPRED), as well as
the connection to the partiaifgplemented Data Retention Directiaad the

ongoing process of the Telecommunications Reform Paekagthe
somewhat secretly negotiated -Botinterfeiting Trade Agreement (ACTA).

The construction and underlying conceptualisation of copyright reproduces and
is strengthened in various related, although sometimes only remotely related,
legislative efforts. €harticle shows how this is achieved in terms of path
dependence, and the consequences it gives rise to.

Article IVintellectual Property Law Compliance in Elllegad:File
sharing and the Role of Social Norms

The fourth article, earitten with MENSvensson as first authissubmitted

to New Media & Society. The artiempirically demonstrates the existence of

the gap between copyright law and social norms. It is theoretically founded in
the sociology of law and the concept of norms as welatesistognition to
measure changes in the strength of social norms before and after the
implementation of the IPRED legislation, which entered into force on 1 April
2009 in Sweden, following the EU IPR Enforcement Direxid4/48/EC

’ Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the
harmonisation of certain aspects of copyright and related rights in the information society.

® Directive 2006/24/EC of the European Parliament and ofdhect of 15 March 2006 on
the retention of data generated or processed in connection with the provision of publicly
available electronic communications services or of public communications networks and
amending Directive 2002/58/EC.

° The Framework Dirdee, the Access Directive, the Authorisation Directive, the Universal
Service Directive and th@®gvacy Directive.
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This law aims at @rcing copyright, as well as other IP rights, especially
online. For the purpose of this study, a survey was conducted of approximatel
thousand respondents between fifteen tamuhtyfive yearsf-age three
months before the IPRED law was implement&ieden. This survey was
repeated six months after its implementation in order to be able to reveal the
changes in filgsharing behaviour, but perhaps more importantly, the changes in
social norm strength and expectancy of compliance with the copyright
reguations supported by IPRED.
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3. Copyright regulation

Much of how copyright is regulated can be found in Article Il and Article |
below. However, the international treaties that have historically led to-the near
global copyright system deserve furttiention here, along with the key
provisions of substantial copyright. Copyright is part of what is called
intellectual property law, which also includes patents and trademarks.
Copyright is the right that authors, composers, artists and other originators
possess with regard to their literary or artistic works. This right needs no
registration, unlike patents. This is the key concept Béthe Convention for

the Protection of Literary and Artistic Works1886.Copyright consists of

two main sets ofghts: theeconomic riglaad themoral rightsThe economic

rights are the rights of reproduction, broadcasting, public performance,
adaptation, distribution and so on, andntfweal right8l droit moraN include

the authorOs right to object to any distprthutilation or other modification

of his/her work that might be harmful to his/her honour or reputation.
National copyright regulations are linked to international treaties and, in the
Swedish case, also to EU law. Beene Conventignfor instance, ian
international agreement and consequently not EU law, however the wide
ratification of this treaty has contributed to harmonising or streamlining
national regulations on copyright.

The Berne Conventiois an international agreement that has been widely
disseminated to include 164 members in 2011, including China (1992), USA
(1989), Russia (1995) and Sweden (1904). The Convention stipulates a fev
minimum demands on what national regulations should include, for example
the duration of copyright protectiorhe other longtanding treaty is tharis
Convention for the Protection of Industrial Projp&883, which in 2011
includes 173 members. Thé&Vorld International Property Organisation
(WIPO) administers the Berne and the Paris Conventsisns OSjadised
AgencyO under United Nations. In December 199ethe Conventiowas
complemented by th&IPO Copyright Treafy'CT), which came into force
on 6 March 2002 and in 2011 had been ratified by 89 countries, including
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USA, China and recently Rusarad Sweden. The aim of tiéCT is to
update copyright protection to the new digital conditions of communication
Emphasizingthe outstanding significance of copyright protection as an
incentive for literary and artistic creationO (see PreaWiil@)ofThe TRIPS
AgreemeNtthe Agreement on TradRelated Aspects of Intellectual Property
Rightd has its foundation in thBerneand Paris Conventionsut reaches
further. TheTRIPS Agreemers linked to membership of the WTO, which is
an agency under the UN.

A common duration of copyright protection is 70 years after the death of
the creator (although tfBerne Conventiostates 50 years after the creatorOs
death as a minimum in Article 7). The related rights of performers, the
producers of phonograms (such assical albums) and broadcasting
organisations, are protected for 50 years from when they were made, which is
covered internationally by tReme ConventioFhis convention was adopted
in 1961 (and has been adopted by, for instance, Russia, USA and &wekeden)
the TRIPS Agreemeiricorporates or refers to this.

The following list presents copyright regulation as many of its parts have
spread globallyn sum, some of the characteristics that can be found in most
national copyright legislations include:

X The period of protection lasts the life of the copyright holder + 70 years
(sometimes 50, see the Berne Convention and the TRIPS
Agreemeny).

X The period of protection for those companies who own the recordings
(related rights) are mostly 50 years fronfitsterecording (see the
Rome Conventidh).

* Berne Convention for the Protection for Literary and Artistic Works, last amended at Paris on
September 28, 1979. Sweden signed on tAeiglist 1904 and has adopted all the
amendments of the Convention after that. Agreement on-Retded Aspects of
Intellectual Property Rights signed in Marrakech, Morocco on 15 April 1994.

" The International Convention for the Protection of PerforPi@diicers of Phonograms and
Broadcasting Organizations.
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% The period of protection for performersO rights is within EU fifty years
from the end of the year in which the performance (for instance on a
music record) was made (see Rome Convention and TRIPS).

X No registraon is needed to achieve copyright when something is
created (disputes will be settled in court, although the US used to
impose some requireméhthe year and the © symbol, but this is less
important these days when everyone has signed the samé& treaties).

X Copyright means exclusive rights to the creation for the holder of these
rights (which is a very important distinction) that are ecdidaric
instance control over the copies and the right to selN ten
moraN that is to be attributed (mentioned) arat have the work
ridiculed, for example.

% The exceptions to these exclusive rights are for OfairO use in the US,
the sharing of copiesadewfriends within the private sphere, as in the
Swedish regulation. All depending on what type of creationrand f
what circumstance. The line is drawn a little differently in different
countries.

X Copyright law is amazingly homogeneous around the world as a resull
of international cooperation with treaties and conventions. Both the
European Union and the US havdeatdto strong and homogeneous
copyright throughout major parts of the world. As already stated, this is
what makes the analysis of its central metaphors most important, as
well as scientifically measuring and understanding the social norms ant
social striares that copyright seeks to regulate.

* However, according to section 411 of the US copyright law, federal copyright claims may be
submitted only if you have a federal registration at the US Copyright Office. If you do not
have a registiion, you can not apply for the quite major statutory damages when someone
infringes your rights. This means that even if it is not a prerequisite to register the work to
achieve copyright protection, technically those, who do not do so, risksdb lose a |
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European copyright

Most of the legal development trends in copyright can be found in Article I,
and especially the IPR Enforcement Directive is presented in Articles Il and IV,
consequently legal developmenbisas thoroughly presented hBeginning
with the early response to digitised networks and the diffusion of Itliernet,
European Community Directive on Copyright in the Information Sottiety,
INFOSOC Directivevas prepared in the late 1990s antlyfipassed in 2001.
This included narrow exemptions to the exclusive rights of the rights holder, as
well as protection for "technological measures" (Article 6). This meant that
more actions were criminalised and that copyright regulation around Europe
gererally expanded and became stronger.
In April 2004 the EU passed the Directive on Enforcement of

Intellectual Property Rights, the so caledPRED Directivéllowing what
has been called the Ohd&awged influence of the American entertainment
industryO (Kirkegaard 2005). Central to the debate is the fact that the directive
gives the copyright holders the right, by virtue of a court decision, to retrieve
the identity information behind an IP address at a certain time, when they
Ohave presented raably available evidence sufficient to support its claimsO
(Article 6.1). The Ocompetent judicial authoritiesO may then requisition such
information.

Most of the provisions in the IPRED Directive were implemented in
Sweden by April®12009:° The IPRED Drective also states tladitMember
States are bound by tAgreement on Trade Related Aspsctstellectual
Property (TRIPS Agreement), which underlines the global regulatory
connection on copyright between nations, the EU and international treaties.

After the bombings in Madrid in March 2004, work began on what later
became thBata Retention Directimeorder to force Internet service providers
and mobile operators to store data for the purpose of combating Oserious
crime®’ The Directive proposalgere heavily criticised for lack of respect for

* Sweden had already failed to fulfil its obligations under the directive within the prescribed time
limit, as the European Court of Justice declared in a ruling on #a30a8 (Case -C
341/07).

“ DIRECTIVE 2006/24/EC OF THE EUROPEAN PARLIAMENT ANDOF THE
COUNCIL of 15 March 2006 on the retention of data generated or processed in connection
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fundamental human rights.The question still remains in the Swedish
implementation as to whether or not this can or will be attached to copyright
crimes and be used in connection with the IPRED legighatitimer, which is
of extreme importance for the practice of IPRED, in September 2010 the
Swedish Supreme Court asked for a preliminary ruling from the EU Court of
Justice on the relationship between IPRED and the not yet implemented
Directive on Data Retgon for the first IPRED case that reached the court
(the Ephone case, 481709). This more or less puts all other IPRERted
cases on hold.

The Telecoms Reform Packagdights the key role of tHaternet
Service Providel§Ps, in the conflicewound copyright. It was first presented
to the European Parliament in Strasbourg on 13 November 2007 and one of
the most contentious issues regards whether or not Internet users should ha
the right to retain their freedom without restriction untiluat @der is issued,
before it was finalised in November 200%his was also one of the issues
regarding the French Othree strikes and youOre outO law HADORY,
the secret negotiations of the Adunterfeiting TradAgreementACTA,
that eventuly leaked, show how copyright can increasingly be understood in
terms of trade, and hence, be part of trade agreements that can circumvel
more democratic legislative processes on national or supranational level.

Swedish copyright

Regarding Swedish cagit regulation as embodied in the Act on Copyright
in Literary and Artistic Works (1960:729). A study was recently carried out in
order to update this aging act and to modernise its language. The repor

with the provision of publicly available electronic communications services or of public
communications networks and amending Directive 2002/58/EC.

** By both theArticle 29 Data Protection Working Party as well as the European Data Protection
Supervisor.

** Amendment 138 to Directive 2002/21/EC of the Commission proposal COD/2007/0247.

Y HADOPI is the nickname for a French law officially titled Loi favorisantulsiodifet la
protection de la crZation sur Internet or "Law favouring the dissemination and protection of
creation on Internet”, regulating and controlling the usage of the Internet in order to enforce
the compliance with copyright law. The nickname &ntédom the acronym for the
government agency created by the law.
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proposes a new copyright act to replace the pkesemhich came into force

in 1961. This proposal means that the provisions of the 1960 copyright act are
transferred to the new copyright act, with editorial and linguistic amendments.
The Swedish Copyright Commission, Ju 2008:07, submitted its fimabrepo

a new Copyright Act (SOU 2011:32) to Beatrice Ask, Minister of Justice, on 28
April 2011*° The proposal states that the new copyright law should be more
transparent and accessible to those who have to directly apply the law and to
the general publidt is proposed that the new Copyright Act and other
legislative amendments enter into force on 1 January 2013.

*® See also the preparatory legal work (SOU 2010:24) that was submitted on 8 April 2010.
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Part I1DTheory and method
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4. Why metaphors and conceptions
matter to the study of norms: a
theoretical bridge

The theoretical chaptesstline a theory on norms that is potent enough to
robustly conceptualise the findings on the social norm strength of norms
corresponding to copyright in Article 1V, so that they could be compared to the
path dependence of European copyright analysedctle . The importance
of online anonymity in terms of the preconditions for legal enforcement must
be understood, which MertonOs terminology so fittingly elucidates in Article II.
Theory on conceptual metaphors, below often referrechétagdor citerso
more clearly separate it froonceptionsave been developed and adjusted for
this study in order to lift the gaze a little above these particular studies of
relatively wellemarcated objects, mainly out of the work in cognitive science
carriedout by George Lakoff and Mark Johnson and their followers. Metaphor
theory and conception analysis both serve to demonstrate the content copyrigt
consists of, what it is that locks copyrightOs development into its patt
dependence. These theories alsatidan as an explanatory factor in
understandingvhythe social norms and the legal norms differ, why the social
norm strength is as it is. Article I, picking up elements of this, is in this sense .
theoryinvestigating article, aiming for a wide undersiginoh a societal
context, exploring the landscape somewhat more freely than the other articles.
By stating that law is a complex cognitive and social artefact, it is alsc
stated that traditional jurisprudential accounts of natural law and legal
positivisn do not do justice to the cognitive and socially entrenched conception
of what law really is. Consequently, the dichotomisation of an internal and
external perspective on law is broken up as concerns its usefulness a
explanatory powers. This is, howewatrin any way to say that law does not
matter, that law is insignificant. For it does matter. And it is significant. Just
not exclusively, in the dogmatic sense of the matter.
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Norms, metaphors and conceptions

In this thesis, it is the norm conceptt theakes it possible to measure the
strength of social norms and compare it to the strength of legal norms. The
definition of norms, as put forwards by HydZn and Svensson in the article
entitledThe concept of norms in sociology(2d@8) has proved twe a good
theoretical foundation for understanding and scientifically studying norms of
different types. This definition is tied to an operationalised model, used in
Article 1V, that measures the strength of norms (see Svensson, 2008 and Leo,
2010).

The cefinition states norms as having three essential attributes; they are 1)
imperatives (directions for action) that are 2) socially reproduced and thus can
be studied empirically, and are dependent on the 3) individualOs perception of
the expectations of fier surroundings.

Imperatives, guiding action
Socially reproduced

The individual's perception of the surroundings' expectations of
his/her own behaviour

The perceived expectations on the individualOs own behaviour is operationalised
and measable as a result of MEns Svensson bringing in elements of the theory
of planned behaviour from social psychology into the definition of norms
(Svensson 2008). The social reproduction of norms is well anchored in
sociological scholarly tradition goingtredl way back to the social facts and
social coercion of Durkheim. However, it is suggested here that the essential
attribute of norms being imperative can be successfully studied in its
metaphorical detail, in order to depict hidden values and underlying
conceptions. This is a claim valid especially for the norms as they are
formalised, and is a way to state that they are imperative in a broader and more
detailed sense than dogmatic legal analysis may reveal. The findings in cognitive
linguistic theory fadwing in this tradition are not commonly used in the
sociology of law.
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Conceptions and theory on metaphor clusters is used to develop a
metaphor/conception analysis for a specific part of legislation, a part tha
describes a conception or uses a metdpkotly connected to language,
perhaps OfrozenO in law. It is also this conceptual dependency that is the basi
the OpathO of the European copyright law, studied in Article 1lI, which is
returned to below.

Further, Svensson states that traditiefmllyded theory around the
norm concept focuses on the general, sometimes at the cost of the particul
(2008, p. 45). The conception and metaphor theory put forward here
complements norm analysis in the particular analysis of the legal imperative, k
focusng on the languagmsed features of importance to our thoughts. In
addition to this, part of the explanation of the gap between the legal and socie
norms can be found in these metaphorical patterns. This means -ihat lock
effects can be explained, dsasehe suburface conceptions that control the
surfacdevel linguistic forms as well as metaphorical patterns and mappings o
relevance to law. It can now close in on aspects of norms, its metaphors ar
conceptions, in order to see how these elept@ntsut in the analysis of the
norm.

The concept of norms in sociology of law

The sociology of law focuses on a twofold area of law and society which he
affected the traditions of method and the traditions of theory in the discipline.
The discipline, ints practice, is not always easily delineated in the sense that
different scientists draw the line where the sociology of law ends and somethir
else begins at different places. Relevance is often determined in relation to t
theory, or perhaps methothosen. Much of the presentation of norm theory
can be found in Article IV below, but need some further presentation in order
to make possible a bridge to metaphor and conception theory.

Defining norms from three essential attributes

As mentioned, the defion of norms used here is based on them possessing
three essential attributes (Hden & Svensson 2008; Svensson 2008; see a
Article V). The firsessential attribute is tied to the OoughtO dimension of the
norm and simply dictates that norms coristitmperatives (directions for

action); the seconessential attribute is bound to the OisO dimension and
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stipulates that norms are socially reproduced and thus can be studied
empiricallythe thirdessential attribute is that the norm actually ariseghizom
individualOs perception of the expectations of his/her social environment. This
definition of norms has been used to measure social norms in traffic (Svensson
2008) and regarding illegal file sharing before IPRED was implemented in
Sweden (Svenssonl&rsson 2009), where the later study was repeated six
months after the implementation, giving the opportunity to compare changes
in the social norm strength for Article V.

Imperativeness

The first essential attribute is drawn from a scholarly tradisbrepresented
by Hans Kelsen and Iiare Theory of L§0067; see also Svensson, 2008, pp.
42-48, and Article IV). In short, it leads to the deductive approach of
identifying existing law in order to outline the legal imperative. In formulating
this caggory for the study of legal norms much knowledge of its imperatives
can be found in the OinternalO perspective of how precedent cases apply, how
legal hierarchies rule which source will apply before the other, the validity of
legislative history. Thesencall be balanced differently in different legal
cultures, but will still be part of the conscious method used within the legal
culture at hand.

However, this knowledge will not be sufficient. In fact, one of the most
important points made by the emplljcéargeted sociegal schools, such as
legal realism, critical legal studies and the sociology of law, is that other values
affect law and legal practice. Gender, social status, simple corruption, class,
ethnicity and, as is developed below, thougittstes, are all ndegally
acknowledged factors that from time to time have been shown to exert
influence. Additionally, it is here argued that metaphors are important for the
understanding of how norms work, which is tied to underlying conceptions
that frame and control the metaphors and imperatives. This is the essential
attribute that is most clearly shared by both social and legal norms. This
viewpoint is in line with scholarly traditions from both Kelsen and Durkheim.
The sociologists of law follogria Lund tradition have definitely formulated it
this way (Baier, 2003, p. 35; Hoff & Svensson, 1999; HydZn 2000, p. 113;
Leo, 2010; Svensson 2008, pp48p

One main point in this thesis is that the legal imperatives, based in text
and language as tlaeg, are imperative not only in the sense that the dogmatic
legal analysis suggests, they are also imperative in the explicit metaphors that are
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so inevitably used in their formulation. As Lakoff and Johnson have shown,
mind, understanding and communisatare Ofundzentally metaphorical in
nature@Lakoff & Johnson, 1980/2003, p. 3). One consequence of the findings
in cognitive science following in these footsteps over the last 30 years is thi
there is empirical evidence that legal language is afgwonuethin nature,

which therefore counters much of the traditional view in legal analysis that
regardsoncepts as having strict limits and as being defined by necessary ar
sufficient conditions (Johnson 2007; Winter 2001).

One of the cognitive sciesti mentioned, Mark Johnson, argues that legal
reasoning and legal concepts are based on a soifimafgselif objectivity.
Johnson's main point for entering cognitive science itutlyeo$ law is that
this legal Oobjectivist view(ased on an incect understanding of how
thinking and language work (Johnson, 2007, p. 847). A point that is
sophisticatedly elaborated in Stephen L. Wikte@@sring in the Forésim
2001.

But is it the case, then, that if the exact language of law is nathiat fact
exact, then it must be openatwyinterpretatiofl unconstrained, floating and
legally insecure? This is whee embodimeont conceptual metaphors and
conceptions becomes relevant, further developed below. Law Professor Stept
L. Winter leads the ay by stating thataCual examination of legal
metaphor¥ how they work, how they come to be, how they come to be
meaningful and persuasive to us as embodied,-staiiéd human beirdgs
shows that just the contrary is true: metaphor is both thectpeouhl
embodiment of constrainf@inter, 2007, p. 897).

Winter concludes that:

a) Metaphorical thought is actually orderly and systematic in operation.

b)! Metaphorical (legal) concepts depend for their coherence and
persuasiveness on the motivating sociaxisotitat ground meaning.

c) Legal change (no less than stability) is contingent on, and therefore
constrained by, the social practices and forms of life that give law its
shape and meaning.

This reassures that metaphors in law do not mean that anythimg gloes,
contrary, their meanings are very much constrained, but they may reveal othe
meanings and other values, added or in opposition to, the formulated lega
imperative as it is legally interpreted. This is where other patterns of structure:
meaning magppear. However, it also leaves us with the important emphasis
on the social contedependency of legal interpretation as well as the
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implications that social change is likely to pose a strong challenge to law, a
point not least important in relationshepthe path dependence of law, as in
Article 1l below. Winter, from the perspective of linguistics and cognitive
science, reasserts the bond between law and social practice and‘behaviour.

Social reproduction

Regarding the second essential attribatéal geproduction, HydZnOs and
SvenssonOs definition owes a lot to the Osocial factsO of Durkheim (see Svenss
2008). EmilZ DurkheimOs classical theories on social coercion and social facts
comprise an important source of inspiritipartly because thegal with

creating social changes through law and other norms, but also because they so
distinctly state norms as being empirical entities (norms as OthingsO) which can
be studied scientifically:

QA social fact is identifiable through the power of exteeraion, which it
exerts or is capeldf exerting upon individual@orkheim,1982, p. 56).

The importance of social reproduction for norms has been an active ingredient
in the sociology of law since the days of Durkheim and Eugene Ehrlich. Norms
have to be reproduced within the OassociationO, in the words of Ehrlich, to be
normative:

** This is a method of identifying the communicative importance of norms, which is not
completely newotthe sociologists of law in Lund in that it has been addressed by the
sociologist of law Matthias Baier in terms of using semiotics to understand norms (2003, pp.
35-36, 177). This suggests, even if it in BaierOs presentation is not as expliditlg tied to
imperative essence of norms as presented here, that semiotics can prove useful in analysing
imperatives that are not language based. For example, even if traffic law is regulated, it is not
the actual law text that likely will come to us as the impehait the symbolic signs of it as
they are used in traffic. The traffic symbol is a symbol for a normative imperative and the
specific forms of a symbol and its correlation to our mind, thinking and perception can be
analysed via knowledge of semiatibigh, combined with the norm definition here, can
explain the existence of social norms (for a discussion on semiotics and norms, see Baier &
Svensson, 2009, p. 54f.).
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Q\ccordingly, social norms, whether they are legal norms or norms of another
kind, always have their origin in an association; they impose an obligation only
on the nembers of this association; and this obligation is binding upon them
only in their dealings with members of the assoct{Ehrlich
1913/1936/2002, p. 79).

This lies close to what several of the contemporary legal scholars who stu
social norms havecognised as the importance of socialisation (Cooter, 1993;
McAdams, 1997; also Lessig, 1995, p. 997). Wickenberg focuses on this part ¢
social norms in terms of interpersonal reproduction:

Ohe interest for sociology of law lies in those norms thatimacsocial
context, which is communicated in a social community and having social
means of performance, social context and social effects. Interpersidrial norm

| communicate it with others and these include tmafhdrwill be known as

a norm.QWickerberg, 1999, p. 262).

Many of the OnormsO we talk of in everyday life are not norms in this
definition. They may bear the imperative attribute in attempting to control
behaviour, such as much law is formulated, but still lack the attribute of being
socialf reproduced and the attribute of being perceived as an expectation by a
individual. Such a legal rule could then be failing to fill the definition of a norm
in the Svensson and HydZn sense.

Perception of expectations

The third essential attributéie individual's perception of the surrounding
expectations on his/her own behawithe attribute Svensson brought in from
its welltested environment in social psychology, inspired by the Theory of
Planned Behavioufjzen, 2005; Ajzen & Fishbein, 198)e legal norm
can be stated from the first two essential attributes, but its strength as
behaviowaffecting entity can be measured in the third essential attribute. This
is most important if there is a discrepancy between the social and the leg:
noms.

Regarding the third essential attribute of norms, including both social and
legal norms makes it possible to measure the strength of the legal norm in tern
of individual's perception of the expectancy to comply. In this way results
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stating the socigkessure in place for compliance to a dictated imperative can
be obtained. In a sort of triangulation between the measured norm strength, the
actual behaviour and the legal imperative, important conclusions can be drawn
regarding the role of law for bebawin each specific case.

Measuring the strength of a legal norm in terms of compliance will,
unaccompanied, not explain the reasons behind the action. The measurement
of social norm strength in relation to a legal norm will take us one step further
in an explanatory model. However, in most cases we need more explanatory
hypotheses. Say, for instance, that the social norm strength is strong in relation
to complying with the legal norm, but behaviour is still not in compliance, then
we need to constructhgpothesis and look for further explanatory factors for
why this is so. The same goes for the opposite case, when the social norm is
weak but compliance is increasing. Then we know that there are factors other
than social norm strength that lead to thesease in compliance with legal
norms. However we can certainly conclude that an imbalance is occurring,
which does not shed a very optimistic light on the legal norm.
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5. Metaphors and conceptions

The study of metaphors is used in Article | of the Hresbithe theories are
additionally developed in the following section. There are two main reasons fo
developing these theories further here: 1) the theories are insufficiently
developed in the articles, and; 2) the bridge to norm theory is not outlined (i
the articles or elsewhefH)e propositions of the metaphor theory presented
here are the findings of a relatively new interest in metaphor theory that Nerlicl
and Clarke describe as metaphorOs Othird wave oinfanee@istory of
philosophy and sciem (2001, p. 40). It began around 1980 with Lakoff and
Johnson publishinlyletaphors we live’bffhe core of this theory is that an
expression is mapped from a source domain to a target domain. In the fields
cognitive linguistics, the metaphor is défagean analogy (Lakoff, 1987).

The conception theopyoposed here ties into both the conceptual
metaphor theory, including Ocognitive modelsO of cognitive linguistics as well
concepts akin to Ofigures of thoughtO from social science from tteassts su
Asplund (1979) and Foucault (2001), and thereby bridges the divide betweer
the two sides (HedrZn 1994). Views of OconceptionsO have further been usec
teaching and learning science, often to display student thinking and
Oconceptual changeO, and played a significant role in this type of research
since the late 1970s. For example, by speaking of concepliamaeasO

* This is a book that has become a standard text for those interested in cogisties {Buch
as GSrdenfors, 2007), as well as the philosophy and psychology of language. It has be
followed and developed by a number of scholars and publications (Johnson, 1987; Lakoff
1987; Lakoff & Johnson, 1999; Lakoff & Turner, 1989; Reddy, Wifler, 2001) and
applied and discussed in various scholarly fields and disciplines such as psychology (Mos
2000), political analysis (See Carver and Pikalo anthology, 2008, with contributions for
instance from Drulik, 2008 and Walter & Helmig) andn@logy studies (Cass & Lauer,
2004). Of extra importance for this thesis is the legal analysis that has been made based on
work of Lakoff and Johnson (See Berger, 2004; 2007; 2009; Blavin & Cohen, 2002; Herman,
2008; Hunter, 2003; Johnson, 2007; J2@)1; Morra, 2010; Ritchie, 2007; Tsai 2004;
Winter, 2001; 2007; 2008).
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mental models of an object or an ey@&htnn and Duit 1995Treagust &

Duit 2008). And, to clarify, even if the word Ometajhdée® out of my
version of conception theory, it should not be understood as something
radically different to conceptual metaphor tieorgrely a slight shift of focus
towards a less figurativiebund description of a framework of thinking.

Figurativenetaphors and metaphor clusters

One widespread perception of what metaphors are states that the most vivid
imagesra used as@evice of poetic imagination and the rhetorical flSiuaish
matter of extraordinarrather than ordinary languadeékoff & Jdinson
1980/2003, p. 3). In addition, metaphors tend to be viewed as exclusively
linked to linguistic structures, rather than thinking and the mind. In contrast to
this minimalist conception of metaphors, language and cognitive scientists
George Lakoff anMark Johnson showed that Ometaphor is pervasive in
everyday life, not just in language but in thought and action. Our ordinary
conceptual system, in terms of which we both think and act, is fundamentally
metaphorical in nature.O (Lakoff & Johnson, 1988/p0@3). They argue that
the role of metaphor in our thinking goes much deeper and is much more
fundamental than was often hitherto thought (even) in cognitive science. They
claim that abstract thinking largely is metaphorical (Lakoff & Johnson, 1999).

A metaphor consists of the projection of one séh#maasource domain
of the metaph&t onto another scheiahe target domagi the metaphor.
Consider the following examples:

Source Domain Target Domain
Lion A My dad
Journey A Love

There is a major difference between these two metaphors. They both share the
mapping from source domain to a target domain, that is the essence of
metaphoricity, but the first one (my dad is a lion) is an easily detected and
figurative metaphor whereetlother (love is a journey) is a conceptual
metaphor, from which a number of other metaphors relating to each other in a
metaphor clustam be derived.

When it comes to the first example, it creates the figurative metaphor of
Omy dad is a lionO. Itds, stated, pretty clear to most people that this is a
metaphor for something, and that some aspects of the source domain are
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mapped onto the target domain in order to achieve some effect on the targe
domain. Since there are cultural or other patterngyatdeed in this, these
aspects are likely to relate to something similar to the assertion that my dad
strong, fierce and perhaps something of aNeadeur culture the lion is
sometimes described as the OKing of the JungleO (this bears eviseiace on h
lion is conceptualisedwhich emphasizes its cultural depend&nce).
Consequently, the ordinary use of this metaphor would also exclude aspec
from the source domain that could just as well be meaningful but are not, suct
as my dad is covered withdnd he eats antelope.

For the other metaphor, which describes that OlLove is a Journey(), there
a pattern of other expressions that follow this metaphor: it is a conceptua
metaphor from which follows that it for arste is meaningful to say thatrO
relatiship has hit a de@ad streetOwe@r going in different directions®
Oour relationship is at a crossroadsO etc. (Lakoff 1986; Lakoff & Johnson 19¢
p. 123) It is meaningful to speak of several other related versions of the san
Love is a Jooey metaphor. This cluster of metaphors rely on a conceptual
metaphor that also includes versions that might not be perceived as so cleal
figurative or metaphorical, such as Othis relationship isnOt going anywher
This pattern of crosbomain mappings of extreme importance here. There is
oneconceptual metaphor, creatorgecluster, relating toneconception, not
many completely unrelated metaphors. Such expressions can be part of every
language, because the Love is a Journey mapping is quartordinary
everyday way of conceptualising love and relationships and how to reason abc
them.

Consequentlygne concept is understood in terms of another. Metaphors
are tools (to use a metaphor) that explain or offer a way of understanding
phenomeno, for example, a type of event, a behavioural pattern or observable
fact in the world in terms of a more familiar concept. And, just to be clear, this
theory asserts that there is a state where a journey is a journey and a lion i
lion. Where the souread target domains are the same, or the source domain
is not used for targeting something else.

2 Which, of course, may have different meaning in different cultures. In Sweden, for instance,
the moose is sometimes described as the OKing of the AnimalsO, but for some reason
moose is never the source domain for targeting someone as a OKingO. Consequently, -
sentence Oyou are a true mooseO would only be awkward and not really meaningful, wher
Oyou are a real lionO may make very much sense.
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The metaphorical mind, skeumorphs and
embodiment

Differences in conceptual metaphors and what is perceived as meaningful
metaphors in different languages, nohycourse, show diversity of cultures.
War metaphor in relation to argumentation may function and be deeply rooted
in a language and culture, but may be completely absurd and not a functioning
part of another culture that conceptualises argumentadiaiiffierent manner.

The figurative element may be more or less clear, and individuals may be
more or less disposed to see the figurative elements, such as in a text. This
means that we are often not aware of when we are speaking in metaphor and
when we & not. While some uses are clearly and consciously metaphorical
others, perhaps most in everyday speech, are only unconsciously metaphorical.
We do not differentiate between when we speak in metaphor and when we do
not, we are all about theeaningof whatwe say, no matter if this is
metaphorical or not.

In other words, a generalisation that we can make regarding metaphor
comprehension is that it is mandatory in the sense thaanitastomatic
interpretatiomade by us (Glucksberg, 2008). This meanstdral meaning
has no priority; the associative paths creating meaning are there anyway.
Generally, we do not choose if we want to lean on the literal meaning. As
mentioned, this is a reason for why there is anla@ffect embedded in the
way metaphsf function that mostly does not occur on an aware level of
consciousness. Consequently accepted metaphors and metaphors not perceivec
as being metaphors create a system that is harder to criticise and is likely to be
conservative.

Skeumorphs in the uiggital/digital divide

Concepts are constantly transferred to new phenomena that carry similar
elements. The development of information and communication technologies,
combined with their massive distribution and use, has created a considerable
need for lads and concepts that can describe the multitude of phenomena that
follow. Although the phenomena in their technical nature are brand new,
concepts for prexisting phenomena are metaphorically transferred because
they share some similar elements or &gsuki Some features from the
previous phenomenon fit well, while others do not. Not only does the
digitalisation create a need for a whole new set of metaphors, on one hand, but
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it changes the definition of already present concepts, on the othdre It is t
latter process that here is lies in the concept of skeumorphs. Consider fo
instance the examples of transition from regular maimtl end from
photography to digital imagery. Metaphors can thus serve as a conceptus
bridge between one technologg another (Cass & Lau@d04 p. 253). In

line with this, it must be considered whether the social norms that regulated the
former phenomenon, which has lent its name, can also colour the new
phenomenon.

In order to better describe the partial defoomahiat occurs, the term
skeumorph is sometimes used, especially in terms of media transition (see Ci
& Lauer, 2004)A skeumorph provides us with familiar cues in an unfamiliar
domain by presenting unnecessary parts that make new things appear old al
familiar (Gessler, 1998). Theuse, or extended use, of a metaphor is often
quite necessary and Onatural®. Skeumorphs are particularly interesting in 1
transition between natigital and digital representations. As Cass and Lauer
express it:

QWhen thetechnological media of an artefact changes, some characteristics o
the previous media are left behind, others are brought forward intact into the
new media, while still others are brought forward in a modified form. In the
transition between the ndigital and digital media, a learning process occurs
where users employ metaphors from theligital representation and process

to orient themselves the novelty of the new medig@ss & Lauer 2004, p.

255).

The concept focuses on the part of metaphtmacsition that is deceptive,
concluding that there is a part that is not the same as from where the metaphc
is taken, that there is something false in the transition. The skeumorph conceg
displays a process. Cass and Lauer continue:

(However, in prdice the relationship between the -digital and digital
implementations has overlapping functionality while at the same time retaining
media specific functions that are inherent to either thdigital o digital
implementation alone(Qass & Lauer,(®4, p. 255).

The transition from analogue togitkl means an excessive need for
skeumorphs. In order for us to be able to navigate in the cemeditsted
environment, a lexicon of metaphorical transition and cengepision is
required. This includdegal concepts.

63



Metaphors as embodied

When stating that our minds and language are fundamentally dependent on
metaphors that are dependent on cultural and pragmatic definitions, the
perception of language as a more supraindividually and objectivetyedefin
entity is contradicted. Cognitive linguistics has shown that this, for instance,
has implications for how categorisation is carried out (Winter 2001, p. 331).
The critique, or fear, that this spurs concerns that if the objectivity of definition
falls,does this mean that any meaning can be attached to a word or metaphor?
The answer from the conceptual metaphor theorists to this extreme
constructionstic fear lies time embodiment the metaphors (Lakoff 1993;
KSvecses 2008; Winter 2001). Metaphorbased on our interaction with our
physical and social environment. They are derived from bodily sensations, for
instance found imageschemasuch as that balance keepaupoight more is

up, for when you add things to each other, you increaseethgowards

(Lakoff 1993, p. 240). The embodiment can also be found in more obvious
figurative metaphors, adfe long arm of the I@erger, 2009, pp. 26256).

In conceptual metaphor theory, embodiment is a key idea that clearly
distinguishes the cative linguistic conception of meaning from that of other
cognitivelyoriented theories (KSvecses, 2008, p. 177). This means that
conceptual metaphor theory is not completely uncontroversial, which has to do
with its view of metaphor as a linguistic spgdaeraphenomenon. Traditional
metaphor scholars typically resist arguments and empirical findings suggesting
the conceptual roots or embodied foundation of metaphorical thought and
languagen the process of something becoming meaningful, the human body
plays a distinguished role (Johnson, 1987; Lakoff, 1987; Lakoff & Johnson,
1999; Gibbs, 2005). This dependency can be expressed in the words of Steven
Winter:

Ohought is not primarily linguistic and propositional, but embodied and
imaginative; language r®ither entirely arbitrary nor merely socially
contingent, but grounded in our embodiment and motivated by our
interactions withhe physical and social worl@\nter, 2001, p. 47).

The embodiment of metaphors, as we will see, can serve as part in an
explanation for the conceptions that seem to appropriately describe individual's
life-world. If factual conditions change for, let us say communication, the
metaphors that seem appropriate to describe the situation will also change.
This, as will be showis an inherent problem for copyright law and the
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metaphors embedded within this regulation. As Stephemter 6ncludes,
Ooncepts like Kowing isSeeingand Unhderstanding is Graspiage embodied;
they emerge from speaiéde experience of learningowtb oneOworld
through sight and touch(@inter, 2001, p. 55).

While these developments within linguistics and cognitive science are
innovative in some respects, these findings show links to the philosophica
approaches of Nietzsche (see for instancema®s Nietzsche and Metaphor,
1993), and the early sociology of knowledge developed by Karl Mannheim.
Especially Nietzsche exerted an influence on Foucault, who Luc Ferry and Alai
Renaut discuss as the sepresentative of OFrench Nietzschea(i99Q
Also Nerlich and Clarke see clear ties to thinkers such as Nietzsche, Biese &
Gerber in the work of Lakoff and Johnson (2001, p. 54). The following quote
from Lakoff and Johnson further illustrates this point:

Ot should be obvious from this deswipthat there is nothing radically new

in our account of truth. It includes some of the central insights of the
phenomenological tradition, such as the rejection of epistemological
foundationalism, the stress on the centrality of the body in the stguofuri

our experience, and the importance of that structure in understanding. Our
view also accords with some of the key elements of WittgensteinOs late
philosophy: the famifesemblance account of categorization Eand the
emphasis on meaning as relativeantext ando oneOs own conceptual
system.@.akoff and Johnson, 1980, p. 182).

Conceptions

The concept of OconceptionsO developed here follows closely in the tradition
conceptual metaphor theory in cognitive linguistics, although focusing on the
asects of these underlying structures that frame, construct and control our
minds, thinking and use of language. The concept of conceptions is elaboratet
moving beyond the more linguistic focus the concept of conceptual metaphor:
have, even though the difece is not always great or even relevant. In order to
avoid confusion between OconceptionsO and Oconceptual metaphorO, the I:
will often be spoken about by its consequences, the forming of Ometaphc
clustersO.
When defining the conceptions necessapiration comes from several

fields of knowledge. The reason that there is such resemblance in quit
disparate schools of research is probably that many strive to define the sar
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cognitive backdrop that, in some way or another, controls the visible
phenomena that emanate from us in terms of language, images and metaphors
etc. For instance, in his work entitled The Order of Things Foucault presents
different "figures of thought" that he regards as the entities that somehow steer
the emergence of disceur¥hese are, according to HedrZn, then used as
fundamental structures that have not been completely exposed, at least not to
their full extent, but are still possible to analyse (1994, {30).2Bh the

preface to The @er of Thingshe (Foucault) speskof OfiguresO or
Oepistemological figuresO. Further on in the text he uses Ofigures of thoughtO &
well as Oprincipal figures that determine knowledgeO (Foucault 2001). Asplund,
a Swedish sociologist, speaks of OtankefigurerO, which can be translated tc
Qigures of thoughtO (Asplund, 1979; HedrZn 1994, {82)29s mentioned,
educational science has long used a conception of OconceptionsO to theorise an
understand the cognitive aspects of student learning. In this perspective, the
process of how to cliggnsuch conceptions is of great relevance, which has led

to theories on Oconceptual char@y@n(and Duit 1995Treagust & Duit

2008).

One of the findings of the cognitive scientists is that the subsurface
structures are not only metaphorically mappedalso work together with
cognitive mod@isorder to create abstract concepts (KSvecses, 2010, chapter 8).
The idea of cognitive models, as Lakoff presents it, is founded on four sources:
FillmoreOs frame semantics (1982), Lakoff and JohnsonOs ritetaphaf
and metonymy (1980), LangackerOs cognitive grammar (1986) and
FauconnierOs theory of mental spaces (1985). One way to explain the contextual
cognitive model is to use the example of the cameegéndised by Lakoff
(1987, pp. 6869). The conget OweekendO requires a notion of a workweek of
five days followed by a break of two days, superimposed on tuayseven
calendar. Lakoff explains thasuOmodel of a week is idealised. Sgagn
weeks do not exist objectively in nature; human beiatgstbsm. In fact, not
all cultues have the same kinds of weeksO

Cognitive model theory owes a lot to FauconnierOs mental spaces (1985)
in that they are medium for conceptualisation and thought (Lakoff, 1987, p.
281). Lakoff explains that the idealiseddel does not fit the world very
precisely, due to the fact that it is oversimplified in its background assumptions.
There are some segments of society where idealised models fit reasonably well
and yet, some segments where they do not (Lakoff, 1987). fAnd,
translated into conception theory, the conceptionsO relationship to society is a
relationship in process. In stable environments, where society does not change
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drastically, conceptions imply no new problems. On the other hand, a rapid
change in t conditions in society might impose distance between the
conception regarding a specific matter, and the specific matter itself. The link i
there, but it is stretched out.

The difference between translatability and understanding

The German sociologiBerdinand TSnnies presented a theory on society in
terms of a dichotomy of Gemeinschaft and Gesellschaft. The translation o
these terms has been discussed in different languages, and the terms' gen
translatability has been discussed in relation dificspenguages. It is this
discussion, the one of translatability that Asplund takes up in terms of that
there is an important difference between the possibilities of exact translatiol
and the possibilities of understanding the conception unddithdgmous

terms (I am using Oconceptiomé@e because Asplund speaksthe
dichotomous terms astaddght figireQ Asplund 1991). Asplund claims this
thought figure, this notion of Gemeinschaft and Gesellschaft, to be constantly
present in fictional litetate, for instance Tolstoy, Stephen King or Agatha
Christie or "the Swedish rural novel", as well as in political rhetoric placing the
gemeinschatftlich values into the framework of gesellschaft (Asplund 1991, py
1317).

Asplund uses the concept of OtotigureGo explain the difference
betweentranslatabilityand understandingAsplund expresses this as when
discourses have developed in different languages, but are based on simi
thought figures, or thought figures that both discourses utilise, the
opportunities for understanding each other are good, even if the exac
translation of the actual concepts and terms is not possible. And, on the
contrary, if they develop their discourses in relation to thought figures that the
other party does not utilisthey cannot understand each other. Asplund
concludes that this could even be the case with two speakers of the sar
language (Asplund 1991, p. 16).

In metaphor theory, the historical linguist Richard Trim, influenced by
Lakoff and Johnson, puts forwardcomparative theory of languages that
strongly resembles Asplund's presentation. Trim claims that there are probabl
three main combinations of two basic forms: 1) two languages share the san
linguistic form and the same conceptual metaphor (this thdranslatable
and understandable, in the words of Asplund); 2) two languages share the sar
conceptual metaphor but not the same linguistic form (it is not translatable but
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understandable); and 3) two languages share neither, that is one conceptual
medaphor may exist in one language with no equivalent in another or they have
two different conceptual metaphors to convey the same figurative meaning
(neither translatable nor understandable) (Trim 2007, 138)28

In short, they seem to aim for the sameg, Asplund and Trim, but
come from different scholarly contexts. It is argued, therefore, that this
conception of thought figures of AsplundOs is, to a considerable degree,
translatable to the theory of conception postulated here, strongly indebted to
the conceptual metaphor theories of Lakoff and Johnson. It is perhaps
surprising to see that Asplund found and read Lakoff@¥dmek, Fire and
Dangerous Thin@$987), but not that he found inspiration in it when he read
it (Asplund 1991, pp. 102).

An epistemological stance on metagdrudt
conceptions

Metaphors® connection to peopleOs conceptions make language more
democratic, in a sense. They are embodied and related to how we conceptualise
our reality, not defined objectively and neither completeglated, nor
absolutely connected to, reality. How conceptions and their relationship to
metaphors are conceptualised here therefore ties into social constructivism in
the sense that language and meaning are somehow constructed socially.
However, as m&aned, conceptual metaphor theory does not say that any
construction will do, or that it is possible to construct whatever meaning an
individual may want. Instead, the patterns of how meaning is created in our
metaphorical thinking seem relatively fired, these patterns do not always
follow the more objectively defined meaning of words, language and metaphor.
It is what Winter describes as Oimaginative thaugbtOncludes metaphor,
and is systematic and regular rather than arbitrary and unceh$2@die
2007, p. 872).

A researcher in cognitive semantics, Peter GSrdenfors, ties the
embodiment of meaning to our experience of the world:

Because the cognitive structures in our heads, according to cognitive

semantics, are connected to our perepiechanisms, directly or indirectly,
it follows that meaningse, at least partly, embodi€ddD7, p. 58).
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GSrdenfors differentiates between the realistic and the cognitive traditions ¢
how meaning is constructed or achieved (2007, g0)5Tn senantics,
GSrdenfors argues, this means that the realistic approach to the meaning of -
expression is something out thierehe world The latter, following the
cognitivist approach roughly described, states that meaningtharsingd
however closelyelated to the described cognitive mechanisms, especially
perception. This means that when we see something, for instance a cat, it nee
to be fitted to our conception of a cat to be able to be understood meaningfully
as a cat. There is a link, but ih@ direct. These processes are perceived as
instantaneous and most of them are likely not to be questioned in everyday life
But every now and then things emerge that do not fit directly with any
conceptions. In addition, our conceptions can move oe@dtaf changes in
reality.

This forms arpistemological stance on the relationship between language
and reality. Reality is not directly perceived, but takes part in cognitive
processes that sort, frame and conceptualise reality. Neither ismpédityyo
cut off from our conceptions, processes of mind and uses of metaphor an
language. Reality is embodied in cognition in the sense that space, bodil
operations and physical objects create the frame of meaning around mental «
abstract things or pertns of behaviour. The important path chosen in terms of
epistemology, how we know thingem be described in the words of Umberto
Eco:

(Every discourse on metaphor originates in a radical choice: either (a) languag
is by nature, and originally, metagital, and the mechanism of metaphor
establishes linguistic activityEor (b) language (and every other semiotic
system) is a rugverned mechanism, a predictive machine that says which
phrases can be generated and which not, and which from thosebable to
generated are Ogood® or Ocorrectd or endowed with sense; a machine with
to which the metaphor constitutes a breakdown, a malfunction, an
unaccountable outcome, but at the same timerthe tward linguistic
renewal.(Eco, 1984, p. 88).

The frst option is chosen here, which consequently means that research i
carried out in a legal system that is often formulated as being a result of th
second option. The strength (and inevitable weakness) of metaphors is that the
can be presented and peextias something existing naturally and objectively,

when they really are a construction that may therefore be normative in that the’
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are imposing a (however small) order of the world or fact of the world that is
taken for granted.

Metaphors and conceptes frames

The underlying conception sets the interpretative frames for what will appear to
be the logical consequences of any given debate surrounding a particular
phenomenon. And those who manage to control this framework will also be
able to guide théevelopment of debates. Yanow (2008) brings up the framing
aspects of the metaphor by exemplifying the American debate on abortion. By
framing the issue as @ife®, the movement against abortion, by the logic of
languagese, forces the oppositionakladanlifeO. Not wanting to be forced

into such negative language, the Ofor access to abortionO camp narrates itself
OprehoiceO (Yanow, 2008, p. 228). The conception can, in other words, be
perceived as a frame of mind, a frame that we mayawotsb®us of in any

way. However when perceived, this fldmessence of conceptions is useful

in rhetoric skills. This applies also to OframingO of debates and arguments,
which legislative processes are not free from. As Lakoff explains:

RememberdonOt just negate the other personOs claims; reframe. The facts
unframed will not set you free. You cannot win just stating the true facts and
showing that they contradict your opponentOs claims. Frames trump facts. His
frames will stay and the fadils mounce off. Always reframg.ékoff, 2005)

This is when the use of metaphors, and the framing of conceptions, although
they are not necessarily perceived as metaphors and frames, has become :
rhetorical strategy. Beginnifigm an opponentOs metaphor ifficult

rhetorical stance, so choosing your own metaphor or conception from which to
begin is generally a much better strategy (Herman 2008, see also Yar 2008 on
rhetorical strategies in IP).

A model for legal metaphor analysis

In order to create a atemodel of how norms can be studied from a metaphor

and conception perspective, at least two things that relate to the imperative
essence of the norm must be clarified. Since the metaphor analysis of this thesis
mainly refers to the analysis of law, tbdemwill be constructed using this
terminology. The first issue relates to time, and how expressions in law can turn
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into skeumorphs as the reality they regulate develops, expands or changes. 1
second issue regards how these conceptual mappings Uétereaen
metaphors in the same cluster relate to law and what happens when one «
more of these expressions is in law and others are outside.

Time: the transition model

One interesting aspect about studying legal metaphors is the view of law as
processThis is not to be mistaken for explicit legal development, when policies
are remade, reformulated or in other ways redrafted, unless the core metaphc
remain unchanged. To the extent the important metaphors do remain the same
the focus of this studyofn this perspective would then be to what extent
reality changes and to what extent the meaning of the legal expressions char
along with realify are legal metaphors created or changed in the process? If sc
then skeumorphs are created where the sanphanetaused for different
conceptions or definitions. Although it is possible that a legal concept does no
change even when a considerable amount of time has passed since the draft
of the law, it is similarly possible that much in fact has happehedegal
concept in terms of metaphoricity the longer the law has remained unrevisec
For example, when the Austrian sociologist of law Karl Renner claimed that the
legal context of property has remained unchanged since Roman law, ove
societal evolutiomnd revolutions, part of this regulation has likely been
redefined under the same name (Renner 1949). It became metaphorical
skeumorph, and then these metaphors became acceptednatapioorical

over time. On the surface it seemed as if nothing hagkedhavhen in fact

much had.
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Figure 5.1: Legal metaphor in transitich

If reality changes drastically over time it is more likely that the metaphors
relevant for a norm (in the source domain) have become skeumorphs (in the
target domain), a transitiohat in turn can have lead to that the very same
concept now is conceptualised differently (from C1 to C2 in figure 5.1). This
means that what they have come to define is different to what they used to
define.

Related metaphors in and outside law: drevuhaist

When studying a specific metaphor and realising that it is part of a metaphor
cluster, the pattern also becomes relevant across the boundaries of law. For
instance, while some metaphors that relate to a specific conception can be
found in law, oters may not. They do, however, take part in the same
conceptual pattern, which means one metaphor plays a part in giving meaning
to the other. If those in law have been accepted, it is also likely that those
related outside the law will appear just as@pgie and meaningful. In short,

if copyright is best served by control over reproduction and distribution,
individuals are likely more inclined to speak of theft, piracy and trespassing as
well. This is the reason that the analysis section of thexpasds outside the
explicit letter of the law and picks up related metépfrora arguments in

court, political debate or other sources.
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Figure 5.2: Metaphor cluster model in relation to law

For example, if the OcopiesO and reproduction control yhighttgw grants
(represented by ml in Figure 5.2) can be derived, as stemming from ¢
conception that the protected content is, in fact, tangible and concrete object:
(see conception in the base of figure 5.2), this likely leads to that other, non
legal,metaphors related to physical property and protection of tangible goods
(represented by mm@4 in the figure) can be used to support the-copy
metaphorin law. They are all based on the same underlying conception, and
may therefore be included in the santapher cluster of which the included
metaphors may sustain the meaningfulness of the other members of the cluste
This is returned to and developed in the analysis section below.
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6. Method

How to measure norms? And, to be more specific, how to me#slegad
norms and social norms in order to compare them? How to capture a
conception, how to identify the important metaphors to study? Given the
research issues concerned with this thesis, the important questions for th
chapter regard how to study lamd social norms as well as metaphors and
conceptions.

The more dogmatic legal scrutiny, when studying the legal imperatives,
can rewardingly be complemented by a -tioeoretical approach in order to
bring knowledge about the legal norms (HydZn 2082ssbn 2008). This
approach can be further developed, it is argued here, in its combination witf
metaphor and what | choose to call conception theory. This is to say that
dogmatic legal analysis offers some important knowledge, but not all. It offer:
knowkdge of the legal system, but nothing on the systemOs detailed relationst
to social norms nor the more conceptual and largaseg frameworks it
supports. This means that a ngioralistic approach is employed in which
law is defined somewhat narroaty the formalized rules that have been
expressed in statutes, laws and legal practice and whose interpretation can
guided by legislative history, in some legal cultures, and legal doctrine. | hav
proposed the metaphor as an important object of atodgerr to analytically
demonstrate conceptual frames, skeumorph processes and hidden values in |
These subsurface ideational structures have been generally termed
conceptions.

This means that, in order to study legal processes of change as well |
being able to compare legal norms to others (for example social norms) to son
degree, use could be made of a dogmatic legal analysis as well as, in this ¢
knowledge of how to study metaphors in terms of their connection to
conceptions. The importandetlis metaphebound study of legal norms has
theoretically been tied to the definition of social norms. There are different
ways of researching social norms, most likely depending on how they ar
conceptualised and theoretically founded. Given thdidefmitlined in the
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theoretical chapter, there is an elaborated model developed by MEns Svenssol
in his dissertation that has been used here (2008; see also Leo 2010 and
Svensson and Larsson 2009).

Studying law

Law, in the scholarly tradition of sociglo§law, has been treated with a sort

of duality of external and internal, a dogmatic and a sociological perspective (see
Banakar, 2003; Cotterrell, 1998; Nelken, 1994). This dualism calls for a
clarification here in order to position method choicesnatiteast due to the

fact that both legal and social norms as well as metaphors have been studied. In
all four articles, law is present in some form. In most detail in Article 1l on
legal path dependence, in relation to a political and media debidéeihah

societal paradigms, and as the direct foundation of an analysis of social and
behavioural change in Article 1l (anonymisation and IPRED) and IV (IPRED
and social norms). For instance, the data for the article on the path dependence
of Europearcopyright consists of legal material. Still, the method is not only
traditionally legal, since a traditional legal dogmatic method could not,
completely unaccompanied, connect to the theoretical standpoint of path
dependence. The deductive method of lawaed jurists means that the
methodological approach of this profession is to analyse, debate, discuss and
theorise law as doctrin@orms, rules, principles, concepasid analyse the

modes of their interpretation and validation (Cotterrell, 19981 p. T aim

of much legal scholarship is to clarify and influence legal reasoning in terms of a
selfreferential system rather than to further the public understanding of law,
legal institutions or processes (Hillyard, 2007, p. 275).

Although it is necemy to detect and outline existing law, it is still also
necessary to identify what it is that has led to its development, and searches are
undertaken both within existing law and in other factors outside jurisprudence.
This is the reason that the othdickss, especially Article I, complements the
OlegalO article on path dependence (Article 11I). However, it is important to
point out that it is imperative to be able to outline existing law, the internal
perspective, when attempting to analyse it fromxthenal perspective. Law,
as perceived by courts and legislators, often needs to be depicted in order to
observe the internal problems it can cause, for instance when implementing EU
law in a member state, or when a court rules in a case such aaghmsine
four men representing the-Blearing website The Pirate Bay, TPB. This case,
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by the way, was not regarded as a particularly interesting case from a legal po
of view by the Swedish GovernmentOs Special Commissioner for the revision
copyrightlaw in Sweden, Jan Ro&Zfihe reason he can claim this, a claim
that this thesis quite strongly argues against, is that he avoids the extern
perspective, the notion of how social and legal norms interact and, most
importantly, the notion of the vastpheations of the digitalisation of society.
The problems and interesting issues that the case against TPB displays does
concern internal legal relations (although there are, in the opinion of the
author, interesting issues here as well) as muchiedstitheship between law

on one side and social structures on the other. If law is not placed in a societ
context, then it may be possible to perceive, as Jan RosZn does, copyright law
internally coherent and therefore-pooblematical.

Legal datan the thesis

Copyright law in Sweden and Europe has been examined. This means, for th
Swedish aspect the four main sources of Swedish law: (1) the law itself; (2) tt
legislative history (which plays a decisive role in this legal tradition); (3) court
practice; and (4) doctrine (see Carlson, 2009, p 38f.; Pezcenik 1995;
ZetterstrSm, 2004, pp. 582). Much of the legal development on copyright in
the EU member states is, however, undertaken as a result of development
the supranational level. The OhawdI of the Union is the treaties, regulations,
directives, decisions and case law. In addition to these, there are othe
documents perceived as the Osoft lawO of the Unibmdaag instruments

such as working papers, declarations and recommendatitsm (Q009, p.

96). Although it is generally the directives that are of primary interest to this
thesis, other nebinding sources have been taken into account as well, such as
Green Papers on copyright and different opinions from interest groups. The
man purpose of directives, as we have seen, is to harmonise member ste
national legislation. A directive is binding on member states, but is still the
member states that are to determine the most suitable means of enacting tt
directive within their nati@l legal systems. This, and the fact that many
provisions in directives are minimum requirements, has the effect that there i

2 At a seminar at Stockholm Unaigr on 21 April 2009, four days after the verdict in the
District Court on the TPB case.
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occasionally a complex picture to paint when determining to what extent
national legislation meets the requirements of avdirectd in what way.

Of the legal sources studied, the following are the most important (see
Table 6.1):

National law | The Swedish Copyright Act (1960:729).

Swedish DS 2007:19 CivilrSttsliga sanktioner pE immaterialrSttens on
S genomfSrande av direktiv 2004/48/EG.; Prop 2004/05:110 Upphovsr
Ie_g'SIat'Ve informationssamhSliBtgenomfsrande av direktiv 2001/29/EG, mm.; Pfop.
history 2004/05:135 UtSkade msjligheter att fSrverka utbyte av och hJSIpme
brott m.m; Prop. 2008/09:67 CivilrStysli sanktioner pE immaterialrStens
omrEdB genomfSrande av direktiv 2004/48/EG; SOU 20071:@gring av
trafikuppgifter f&r brottsbekSmpning.

Court cases | The Pirate Bay cas&he Ephone Cas€ @707 09, ... 48109, Court of
Appeal Case ...€ 6099%); Conmission of the European Communities v
Kingdom of Swedén The TeliaSonera Cq§69211-09).

European ThelInfoSoc DirectivdPRED; The Data Retention Directiv&he Europear

. . Telecoms Reform Package.
Directives

International | Berne Convention fahe Protection of Literary and Artistic Wohksn
1886; Paris Convention for the Protection of Industrial Propériy883;
WIPO Copyright Treaty; Rome Convention the Protection of Performefs
Producers of Phonograms and Broadcasting OrganisatiBiRS| T
Agreementnti-Counterfeiting Trade Agreem¢@ACTA)

treaties

European Green Paper on Copyright in the Knowledge Econdutyy,2008;Green
N p Paper on Copyright and Related Rights in the Information Society, 27 July
Osoft lawO 1995; Opinion of the European Da&eotection Supervisor on the proposal

for the Data retention Directf7eARTICLE 29 Data Protection Workirlg
Party,Opinion on the Data retention Direcfivze

Table 6.1. Legal sources of the most importance to this study.

# Case B 133006 in District Court 17 April 2009.

* Case €341/07, [2008] OJ C171/11.

# Opinion of the European Data Protection Supervisor on the proposal fectaveDof the
European Parliament and of the Council on the retention of data processed in connection
with the provision of public electronic communication services and amending Directive
2002/58/EC (COM(2005) 438 final), [2005] OJ C298/2.

* ARTICLE 29Data Protection Working Party, Opinion 3/2006 on the Directive 2006/24/EC
of the European Parliament and of the Council on the retention of data generated or
processed in connection with the provision of publicly available electronic communications
service or of public communications networks and amending Directive 2002/58/EC, [2006]
654/06/EN WP 119.
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The necessity of distance

One ri& of studying law and legal authority is probably that the researcher may
become too influenced by the strength of the legal institution, in terms of
language, conceptualisation and metaphor. It is important not to allow the lega
institution to control tke research machinery, the theory and the worldview. If
it does, research findings will never be able to break loose from how reality |
structured within the legal field, how reality is conceptualised, what metaphor
prevail etc. As NieriiesilSinen conales about the need to create distance
from lawyersO methods of reading texts and from the fact that the Oobjectiv
and neutral style of legal texts tends to mask Otheir discursive and constructi
natureO (2007, p. 81).

The institutional strength of las according to Banakar, Omanifested by
its professional ability to present its fragmented body, which consists of ¢
variety of language games, in terms of a monolithic discourse centring aroun
an esoteric body of substantive law.O (Banakar, 2003).pStitdngly
autonomous institutions may allow theirisgdige to affect parties outside the
actual institution, for example the lawOs OtruthO as it is understood ar
presented by its OinsideO participants and observers is placed above Oouts
descrifions (Banakar, 2003, p. 149). This does not necessarily correspond to
for instance, sociologyOs truth of the lawOs OtruthO or what a cognitive lingu
analysis of metaphors in legal imperatives will find. This is supported by the
realist approach iro@al sciences in the sense Sayer expresses it as OSoc
phenomena such as actions, texts and institutions are-depeepiaint. We
therefore have not only to explain their production and material effects but alsc
to understand, read or interpret whatytimean.O (Sayer, 1992, p. 6, authorOs
translation). This, actually, supports conception analysis as a means c
deconstructing legally embedded metaphors.

Studying social norms

Many of the studies that have been conducted in line with the social norm
concet that has influenced research at the Department of Sociology of Law a
Lund University have been mainly qualitative and based on interviews and/o
guestionnaires (see for example Leo, 2010; Bergman, 2009; Friberg, 200¢
HallerstrSm 2006; Johansson 20Persson, 2010). However, with the

definition of norms presented by HydZn and Svensson (2008) and developed i
SvenssonOs thesis on traffited behaviour (2008) combined with the
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guantitative method of measuring social norms developed in the latter
publcation, a strict comparison between norm strength is possible in various
fields. Social norms have been explicitly measured by this Social Norm Strength
Model, the SNS Model, and presented in Article IV by using a survey
conducted before and after thelengentation of IPRED in Sweden.

The methodological approach is, for several reasons, inductive. One of the
classical thinkers in the sociology of law, Eugene Ehrlich, advocated an
inductive research method very early on. In order to identify and stulg wha
called Oliving lawO, attention should be paid to concrete observations that
stretch above and beyond the narrow studies of written law. Studies should
begin from below and buNdnducé\ upwards. Jurists are often said to
operate in the other directiothey deduce OtruthO out of law, or abstract
specific relevant material out of a larger collection of data.

Respondent selection and processing of data

The method used for the norm study in presented in Article IV and on online
anonymisation presentedArticle 1l, is well described in each corresponding
article and therefore needs no repetition here. However, the extent to which
the methodology assists in answering the research questions, as well as the
strengths and pitfalls that are not discusshkd articles, is addressed here.

The SNS Model

Regarding the measurement of social norm strength, SNS, the calculations were
based on survey questions that asked respondents to evaluate different
relationships surrounding specific individuals in theiroement (see
Svensson, 2008; Svensson & Larsson, 2009). The SNS Model is based on two
guestions put to the respondents who took part in the study:

1! To what extent do the following people believe you should not
download copyrigkgrotected movies and musan the Internet?

2! To what extent do you consider XOs opinion of file sharing to be
important when you choose whether or not to download copyright
protected files?

Nine normative referents of potential importance to copyright law compliance
have been idefied during research preparations:
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(a) Mother;

(b) Father;

(c) Other close relatives;
(d) Partner;

(e) Friends;

(f) Internet acquaintances;
(g) Teacher/boss;

(h) Neighbours;

(i) Casual acquaintances.

With respect to each of these nine referémts,aspects were assessed:
normative belief strength and the motivation to comply with respective
normative beliefThe results of the first questiware rated on a seymint

scale X doesnOt mind /it is very importanttto Measure normative belief
strength. To assess motivation to comply, respondents rated, on a similar seve
point scaleit(is not important to me/it is very importanf) theireresponse to

the second question.

Balancing sadf/aluation

The answersvere compiled for each respondend each coefficient and
balanced in a calculation in order to reach the average normative belief streng
on one side and the degree of influence that each respective referent exerts
the respondentOs dedBiaking, regarding the respondentOsechvbiether

or not to break the rules and file share, on the other. In short, on one side yol
get Ohow wrong they think it isO (normative belief strength) and on the othe
you get Ohow much they affect youO (motivation to comply). The explicit step
in thismethod can be found in Svensson (2008), Svensson and Larsson (200¢
and to some extent in Article IV.

At this point it is time to weigh the normative belief strength against the
motivation to comply. The first step in this process is to multiply thetimerma
belief strength of each referent by the respondentOs motivation to compl
expressed as a quota of maximum (motivation for) compliance. The results al
reported for each referent. The value indicates the degree of influence that ea
referent exerts dhe respondentOs ded®iwking, regarding the respondentOs
choice whether or not to break the rules and file share.

The respective referentOs degree of influence is then weighed together fc
cumulative influence of norms. Calculating the averagghstbaach referent
cannot do this, because it would lead to the erroneous assumption that a lo\
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value for Ocasual acquaintancesO would weigh as heavily-imakicigias a

high value for OmotherO. This would be unreasonable, which is obvious if
constering that the respondent may indicate that they do not care at all about
the viewpoint of Ocasual acquaintancesO. In that case, a low value of degree c
influence could strongly influence the mean value, despite respondents
indicating that they do notreaabout the viewpoint of Ocasual acquaintancesO.
Consequently it is necessary to weigh each referentOs quota of the cumulative
influences on norms, from the position of each respective referentOs specific
degree of influence. This is done by multiphjnegdegree of motivation to

comply (a value between 1 and 7) for each referent, by the degree of influence
that the referent exerts on respondent deasiking. This is a way to use the
respondentsO assessment of their motivation to comply with eaudirgurro
personOs expectations. The values are reported for each referent and
summarised. The motivation to comply with referent expectations is then
summarised and reported.

The capacity of the norm to influence behaviour on a scale-Trasn 1
then quanfied by dividing the aggregate weighted referent quota, by the sum
of respondent motivation to comply to influence from the respective referent.
The value states the normOs capacity to influence the respondentOs behaviol
(on a scale of1), regarding ralcompliance in relation to laws on file sharing.

Each survey rated both normative belief strength and motivation to
comply with the respective normative belief for each of the nine normative
referents. Hence, it was possible to calculate the meanghmesmpndents)
normative belief strength for each referent, and in the same way, the mean
motivation to comply. In order to translate this data into general social norm
strength on a sevppint scale, they were processed in accordance with the
SNS Modelas described (see also Svensson, 2008; Svensson & Larsson, 2009).

Strengths and weaknesses of the SNS Model

An absolute strength of the SNS Model is its quantitativeness, which means
that norm strength becomes comparable, both to later studies ofghe sa
norms as well as the strength of norms in other fieldsveabedition is
included in the balancing of the model, meaning that respondents also state
who in their surrounding environment actually is important for their behaviour.

Of course, the possbldownside could be found in the fact that the
respondents may not be fully aware of the influence someone actually has, but
this is probably a less significant downside. Another issue regards not the SNS
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Model explicitly but the size of the sample. Whapgaroximately thousand

kids between fifteen and twefiye yearsf-agereally speak for? For several
reasons, the social norm strength regarding copyright in an online contex
probably depends on Internet access, and the accessibility of thissaccess.
mentioned, Sweden is a connected nation, more than 85 per cent of the
population over 16 years of age have an Internet connection at home, and fc
most of them that means broadband (Findahl, 2010). Consequently it is held
likely that the study appliessbé¢o people in an environment of similar
connectivity and access to Internet in everyday use.

However, the SNS Model is probably best combined with a more
gualitative approach if seeking to understand why social norm strength is as
is. This is also whduring the course of researching this thesis, the study was
expanded from the quantitative SNS Model into both an analysis of the path
dependence and leickeffects of legal development, to studying the practical
consequences related to online trditeaifithe implementation of copyright
enforcement legislation, as well as analysing the legislation and the social not
from their metaphorical construction and conceptual framing.

Studying metaphors in order to reveal conceptions

When it comes to stuitlg metaphors and their connection to conceptions,
much of the answer can be found in the theoretical outlook. The method of
choosing relevant metaphors and analysing them gives, according to th
Hungarian cognitive linguist KSvecses, the potentiséémWhat extent and

with which content the metaphors contribute to the conceptualization of
abstract concepts, as well as their cognitive representation.O (2008, p. 17:
Given that metaphors have such a profound place in human thinking and
communicationyhich is held for a fact by an increasing number of cognitive
scientists and cognitive linguists (KSvecses, 2010), the metaphors themselves
not that hard to find, once you look for them. It is findimg important
metaphorthat is the more delicatask, those that actually reveal underlying
conceptions of significance.

Metaphors are fairly visible, at least once attention is directed towards
them, in contrast to their everyday use. It will then be possible to locate the
Osource domainQ in legallage in order to describe the Otarget domain®, and
hence the metaphorical process, the skeumorphism, what has changed unc
the surface manifestation, so to speak. It is then the connection to the
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conception is made; the susface structure and the patespreading on a
conceptual metaphor level, which requires more of a corroborating interplay
between theory and method in order to reveal the significance of the chosen
metaphor. This method does not correspond to how many linguists work, i.e.
in a bottan-up approach that includes large structured sets &f destsra
(KSvecses, 2008, pp. 1680). If this were applied and a study were made of
the use of metaphors in everyday language, in order to map out their meaning
in communicative situations, thetapidors from a bigger body of empirical
data would somehow have to be recorded, or measured and then interpreted.

The first approach, the one used here, is-dot@p approach where
metaphors are chosen based on their significance and the extenttbeyvhich
matter in the given context. This is following a cognitive linguistic approach
where researchers like KSvecses work in the tradition of Lakoff and Johnson.
Law professor Anthonkkmsterdam and the cognitive psychologist Jerome
Bruner state iMinding te Lawthat:

(p]erhaps the most powerful trimkhe human sciencesgasiecontextualize
the obvious and then recontextualize at newwayJAmsterdam & Bruner,
2000, p. 4)

By breaking the metaphor out of the legal formulation, it is possitileeto s
new light on what has become so common that we fail to see its real
implications, which is the role of recontextualisation in terms of connection to a
conception.

The choice of metaphors to analyse in copyright has been made in a sort
of dialectic maner: some of the implications of the metaphors focused on can
already be sensed, the significance of the underlying conceptions are not
completely hidden at this stage. Still the analytical reconstruction of the
conception must continuously reassurehieathosen metaphor speaks for the
conception and is relevant to the search. If not, the choice of metaphor for
study must be revised.

Choosing metaphors by their influence

The degree of influence has guided the choice of the metaphors analysed. In a
waythis is similar to how the discourse researcher Stephanie Taylor argues for
the importance of selecting highly specific documents for discourse analysis
based on their powerful origin, on what they influence. The links of influence
are, so to speak, whaashOguided my gazeO (Taylor, 2001). The most
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challenged metaphors are the goal, those that rely on conceptions that are like
to have been more challenged than others in an ashdp@igorogression.
The fact that the metaphors (or some of them) esergras a core part of an
almost global copyright regulation constitutes what Lakoff describes as th
conceptual mapping having become OconventionalisedO (Lakoff 1986). It h:
therefore become, or perhaps rdibena part of our Onormal autonomic way
of understanding experienceO (Lakoff 1986, p. 222). It is this, it is argued,
autonomic way of understanding experience that is challenged when it comes
key areas of copyright regulation in a digital society.

As shown by the metaphor cluster model gfiguee 5.2), metaphors
that are not explicitly found in law can be of relevance to a conceptual analysi
This is the reason Article | analyses not only OcopyO, which is an explicit le
term, but also OpiracyO and OtheftO (which is a legal conceptinbut no
copyright law). Since law often needs to be metaphorically objectified, ac
Stephen Winter has shown us (2001), for us to be able to talk (and think) abour
law, this reification is of particular interest when it comes to property rights that
regulatenmaterial OthingsO.

Targeted key metaphors and core conceptions

Central to the analysis of copyright is what is describedcapythetaphor.

This is central due to the fact that it reveals the conception of content as ¢
physical object, which framescdssions of control over distribution and
reproduction, conceptions mfopertyinfringement atespassimy piracy or

theft and similar metaphors, which is linked to the conceptualisation of
copyright as a system of incentives. The analysis ofcéyioa of copyright
shows it as being full of holes, via Jessica Litman (2001), the creator as a solit:
genius or as part of a Ocultural webO. Additionally, the issue of Oorphan worl
in copyright is analysed.

Metaphor in legal v. social norms

Sincedifferent types of norms may have different types of representation, it is
necessary to distinguish the methodological implications this fact has for the
study of metaphors connected to it. According to KSvecses there are thre
distinguishable levels ofseence of metaphors when following the cognitive
linguistic approach: the supraindividual, the individual, and the subindividual
(see K3vecses, 2008, p. 169):
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OAt the supraindividual level, we find decontextualized metaphorical linguistic
expressions (e.fn dictionaries) on the basis of which we can suggest certain
conceptual metaphors. At the individual level, specific speakers use specific
metaphorical linguistic expressions in specific communicative situations in
relation to particular target coneefithe subindividual level is the one where

the metaphors receive their motivation, that is, the metaphors have a bodily
and/or cultural basis.O

Consequently, regarding metaphors found in explicit law text, especially those
describing a central conceptionthe entire legislative field, it is perhaps best
to study on a supraindividual level.the case of this study, the degree of
importance a particular metaphor has for the copyright system is important. For
example, from many perspectives, the O@spg@édntral position in copyright
law?" The global complex of copyright is formulated in a similar manner
around the protection of the copy. If then, this central concept, is both
challenged and changed by the digitalisation of society we have a clear,
skeumorph metaphor that is important to analyse and connect to its underlying
conception, for it may bear explanatory value for the problems that have
emerged in the enforcement and legitimacy of the copyright regime in times of
digitalisation.

According taKSvecses (2008), the main critique of thedtwn study
version of metaphor studies regards the lack of knowledge of the extent the
chosen metaphors actually represent a large corpus or pattern of behaviour or
external structure. In the case of legalhedded metaphors this is, however,
mostly not a viable critique to the extent the researcher can show the impact
and importance of the actual metaphor or metaphorical pattern. This is also
why Ks&vecses responds to this critique not by placing tdowop
methodology of conceptual metaphor studies on the OsupraindividualO level but
on an OindividualO level. This is where he sees the opportunities for more
OintuitiveO methodology, although stating that:

¥ For example control over copies in the Swedish Copyright Act is tied to

OexemplarframstSliningO, see Section 2 of the act (or Johansson 2010; .arsson 2010
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OEthe goals of the two levels complement each intteait the metaphors
suggested on an intuitive basis may prove to be useful in organizing the
systematically identified linguistic metaphors into OlargerO conceptual
metaphors used at the individual level and, also, because the systematical
identifiedlinguistic metaphors in real discourse may lead to the discovery of so
far unidentified conceptual metaphors.O (KSvecses 2008;1f0)169

This leads to the implication of connecting metaphor studies to the studies of
norms in general, not only legakms. For the study of metaphors is not
exclusively tied to legal norms but may also be carried out in relation to socie
norms as well. This is perhaps especially interesting in the case of outlining tf
conceptions that participate in constructing tipedative part of social norms.
One major methodological difference between studying the imperative essent
of legalersusociahorms is found in that the formalised character of the legal
norm creates more indisputably certain and fixed metaphorserared h
OfrozenO conceptions, whereas the metaphors and conceptions tied to,
underlying, the imperative essence of social norms require another type
empirical evidence of diffusion and embeddedness in peopleOs minds a
actions. One difference then,ténms of the cognitive linguistic approach, is
that where legal norms and their formulated imperatives can be studied in whe
KSvecses calls the Osupraindividual levelO social norms need to be systemati
identified on the Oindividual levelO. Thisnaégsms that when they are to be
formulated, they are more dependent on the interpretation of the specific
researcher, especially when regarding social norms that hatermalpted
legal norm to relate to.

The focus in this thesis, however, lies om#taphors and their pattern
in lawand their underlying conceptions. Nevertheless, at the same time as th
argument is for the most important metaphors to study in law, at the same time
(a little less obviously) it is stated that they are important theefawt that
they are challenged by something external to law, namely the social norm
corresponding to this specific legal norm.
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Part 11l DResults and analysis
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7. The primary results of the articles

As indicated in the introduction to thig#s, the case of copyright can tell us
about something of importance to not only IP lawyers and copyright scholars
but to anyone interested in the seemingly disparate issues of balancing publ
access to culture, privacy, innovation and investmentsiie. clihe case of
copyright reflects a digitalisation of many processes in society and the fact th
social norms can change as a result of this digitalisation, or be someho
connected to it. The copyright case can tell us that something extremely
signifcant has happened to the methods of distributing music, movies and
other OintangibleO goods that are regulated by a legislative core that, gener:
was drafted in pigital times but amended with protectionist measures when
challenged in digital timekhe case can tell us some of the challenges that law
faces when confronted with these changed conditions for how we car
communicate. Let us first address the question of the extent to which this is
fact, and then the question of why.

A brief summary dnwill be given of what the articles provide in terms of
answering the research questions of this thesis, formulated for the purpose
examining legal and social change connected to digitalisation. This quite
naturally includes consequences that cahskeeved as arising from the case
chosen for study in terms of copyright regulatory trend in relation to the social
norms of unauthorised file sharing and the consequences of new legislatio
seeking to intervene with the social practices that have desetopedhe
Internet. The latter leads to the primary contribution this analysis brings in
addition to the articles of this compilation thesis, namely an elaborated
conception and metaphor analysis on the OimperativesO of the legal norm
relation to thesocial norm. The last part of this chapter of results focuses on the
metaphors analysed in Article I, which then leads to the next chapter where th
analysis is elaborated further in terms of conceptions in copyright. For it is
argued here that it is inetlunderstanding of the role of the metaphors and the
underlying conceptual structures of both law and socially controlled behavioul
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that in this case can explain parts of the perceived illegitimacy of (some)
copyright regulation.

The European regulatdrgnd in copyright when
facing the digital challenge

In order to reach the detailed analysis that forms the main argument of the
thesis, the one concerning metaphors and conceptions in law and norms, a brief
summary of the facts that have led to thisramgiuis necessary. The analysis of
European copyright responds to the first research question. Part of what makes
the gap between copyright and social norms such an issue of interest arises from
fact that regulation is so homogenously formulated gldbaly.a legal
stronghold, harmonised through international treaties as well as European
regulatory efforts. Its formulations and founding conceptions permeate into the
contexts of sometimes as remotely initiated legislative effort such as the fight
againstterrorism (Data Retention Directive 2006/24/EQglecom market
regulation (Telecom Reforms Package) and, not least, into secretive
international trade negotiations (ACTA). This strong path dependence of
copyright law is what makes its social illegitismaextraordinarily intriguing.
European copyright is path dependent to the extent that it:

X Colonises other legislative areas, creating hierarchies in the rights

connected to IP, property and consumer privacy.

X Increasingly targets the ISPs as being &aicleufor the data that
passes through their infrastructure.

X Appeals to tradition to impede change in regulatory models by
privileging the status quo in terms of increased protection of
copyrights. OThe patisérves as a strong argument for those who
bendit from its preservation.

X Is likely to contribute to logk effects through its formulations and
metaphors of how copyright is constructed and conceptualised.
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The social norms corresponding to copyright

The second research question of the thessstoefliee strength or weakness of
social norms supporting copyright online. The study conducted for Article 1V,
clearly reveals that the influence of the implementation of IPRED in Sweden or
social norms relating to illegal file sharing is minimal. Ohe pbints of the

study was to provide information as to whether legislators have been able t
narrow the gap between legal and social norms through a variety of measure
Regarding the results of the study from their perspective, they are pessimisti
Despte intense efforts by the government, during theaith duration of

the survey period after the implementation of the law, social support for
copyright with respect to file sharing was still at a record low. The young peopl
in the study did not feehw significant social pressure to abstain from file
sharing, either from the adult world or from their peers.

X The social norm pressure of the age group studied regarding the exter
to which illegal file sharing is socially acceptable remained low and
relatvely unchanged after IPRED was implemented in Sweden as
compared to before.

X File sharing behaviour, on the other hand, changed. The decrease ir
actual file sharing was obvious as a result of the implementation of
IPRED in Sweden.

X One direct consequencé implementing legislation that lacks the
broad support of social norms in society is the corresponding- counter
measures that are dysfunctional for the law. Enhancedceability
in terms of actively sought encrypted online anonymity is such a
consequee.

X The generativity of the online environment contributes to the altered
behavioural patterns of file sharers. They continue to share files, but
under less detectable circumstances.

As mentioned above, one strength of the SNS Model for measuring norm
strength used in Article 1V is the quantification of the data. However, the SNS
Model does fail to provide a mored@pth explanation as to why the social

norm strength is as it is. In Article IV, consequently, it is stated that more
qualitative studies amecessary to analyse the underlying reasons for the gap
between the social and the legal in the field of copyright and the behaviour i
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regulates. This thesis offers more of this wider understanding of the underlying
reasons for this gap. It does so bgnekpg the study from the quantitative

SNS Model into an analysis of the path dependence and {imeefiekts of

the legal development, a study of the practical consequences related to online
traceability of the implementation of copyright enforceegstdtion and an
analysis of the legislation and the social norm from its metaphorical
construction and conceptual framing.

Since parts of the understanding of the consequences of this gap relate to
either how the conceptions frozen in law counterttiais#re not, or relate to
guestions that it is necessary to discuss on a more societal level, the first focus
will be on the metaphors and conceptions before proceeding with the second
all in line with the third research question of the thesis.

Copyrigh and its metaphors

An argument developed in this thesis and also found in Article | is that
metaphors can reveal the conceptions that they are controlled by. This means
that there can be patterns of metaphors all pointing towards the same
conception. InArticle | it is argued that it is not only the explicit legal
metaphors that are therefore of interest for study, by connection related
metaphors may be of interest too, due to the fact that they stem from the same
conception. This is elaborated upon @ttiesisO theoretical section in terms of

a model of metaphor clusters. In most jurisdictions, copyright owners have the
exclusive right to exercise control over copying and other exploitation of the
works. The international treaties and directives fdmuscdntrol over
reproduction of the protected creation. For instance, the Berne convention
states that authors of literary and artistic works shall have Othe exclusive right of
authorising the reproductionO (Article 9); the Infosoc Directive speaks of Othe
exclusive right to authorise or prohibit direct or indirect, temporary or
permanent reproductionO (article 2); and TRIPS states Othe right to authorize
or prohibit the direct or indirect reproductionO (Art 14, section 2). If we then
try to clarify what th proper metaphor to analyse then should be, this
reproduction means the making of a copy, @spgight, which therefore is a
central theme in the global construction that copyright law represents. The
Rome convention provides us with an explicit tiefirof OreproductionO in

terms of that it Omeans the making of a copy or copies of a fixationO (Article 3
(e)). Further, Infosoc speaks tbe@ightholder of any copyright or any right
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related to copyrightO. This motivates the analysis of Othe dupy@naslt
metaphor in copyright, a metaphor in the regulation connected to a control
over reproduction of copi€&esults of Article | in this thesis that here will be
related to OcopiesO includes the analysis of the OtheftO metaphor in relatiol
copyrght infringement, as well as OpiracyO. In the analysis section these ¢
once again discussed in terms of the conception they reveal.

Reproduction and distribution of copies

Just as digital imagery in relation to traditional photography provides an aren:
for exploring when conceptual expansion becomes deceptive (Cass & Laue
2004), the focus on OcopiesO in copyright in a digitised world performs thi
function equally well (see Larsson, 2009; 2010; see Lessig on the problem
illegalised copies, 2008% élaborated in Articlethe word OcopyO elicits the
act of replicating an original, which can be described as an action better situate
in an analogue setting. The idea that each copy is valuable and should &
protected comes from the idea that copywvmves a cost. The Swedish term
for copyright is more tied to Othe originatorOs rightO (UpphovsrStt) and is nol
specific with regard to content, except to state that it is some type of right of ar
individual who has created something. Traditionallyrefpe@duction of
copyrighted content was not an everyday act. Now, when it is impossible to d
anything online without reproducing copyrighted content, the conception that
the exact numbers of copies should be controlled and protected is less we
adaptedd modern societal conditions (see Lessig 2008, p. 269; Larsson 2009
compare Yar 2008, p. 611).

OA few samplesO, as is regulated in Swedish Copyright law, is probleme
in a digitised context due to the simple fact that it makes little difference from a
production cost perspective whether three or three thousand copies are mad
This particular piece of legislation displays a judicially frozen conception tha
once made perfect sense, especially in under analogue conditions and in
tradition of avoiding egulating the private sphere. Today, however, this
legislation is seen from a perspective affected by of the digital circumstance
and suddenly appears as artificially trying to uphold a state that is strangely o
of date in relation to the conditiongedlity. In order to illustrate some of the
inconsistencies that a direct translation of thencefaphor creates in a digital
context, some calculations on monetary value that the legally enforced modk
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imposes may be carried Siltlsewhere it is calated that a similar BitTorrent

tracker to TPB (but not TPB) would be valued at approximately EUR 50
billion if the legalhpupported model for calculation of damages by a fixed value

for each copy in the first TPB case were to be followed, and appyoximate
EUR 65 billion if the Oother economic damagesO, the assumed lost sales, that
the plaintiffs obtained were included (Larsson 2010).

Theft

The example of stealing/sharing can be used to illustrate a type of Obattle of
conceptionsO. What, from an anaoperspective is regarded as theft (an
action with highly negative connotations) from a digital perspective regarded
seen as something else, with less or no negative connotations. Normatively, it
could be said that these actions are not comparable aTberlegpt of theft is

closely related to the conception connected to Ocopyright as propertyO, and
describes how the idea of property rights are formed in an analogue reality and
transferred to a digital one, certain problems may occur (see Loughlan 2007 o
OtheftO and intellectual property). The-mhetfaphor is problematic in the

sense that a key element of stealing is that the one stolen from loses the object,
which is not the case in file sharing since it is copied. The Swedish Penal Code
expresses shas: OA person who unlawfully takes what belongs to another with
intent to acquire it, shall, if the appropriation involves loss, be sentenced for
theft to imprisonment for at the most two years.O (Penal Code Chapter 8,
Section 1, translation in Ds 1999).3An example of the rhetoric on theft as

well as the ISPs being seen as having a key role in copyright enforcement can be
found in the deal that was struck in July 2011 betwesmalition of
entertainment industry groups and several major US Intewvides to fight

online infringement. The key idea is to notify and educate suspected copyright
infringers by sending themaaled Ocopyright alertsO. Cary Sherman of the
Recording Industry Association of America (RIAA) commented the new deal by
stating, OThis groundbreaking agreement ushers in a new day and a fresh

* These calculations occur in an article published in September 2010 in the &ifitbolHyy
Pirate BayAfter The Pirate Bay) (Larsson, 2010).

® Just to show another example, in the US in 2003, the Recording Industry Association of
America, RIAApegan its lawsuit campaign against hundreds of file sharers, which sought
$150,000 in damages per song, the equivalent of approximately !134,000 at the time
(McLeod 2007, p. 291). Exactly how the RIAA had decided upon this sum is, however,
unclear.
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approach to addressing the digital theft of copyrighted works.O (Wired, 7 Jul
2011).

The problem of arguing that file sharing is theft of course lies in the aspec
of Oif the appropriationviolves lossO. There is no loss when something is
copied, or the loss is radically different from losing, say for instance your bike
The loss lies in that you are likely to lose someopatantabuyer of your
product. The OtheftO argument is anpésawh how a conception tied to a
traditional analogue context is transferred to a newer, digital context.

Piracy

What has already been written about the obvious and figurative metaphor o
OpiracyO in Article | needs no repetition other than to inchslstibngly
related to Ocopyright as propertyO. OPiracyO relates to OtheftO in the ¢
manner that it builds on the conception that copyrighted content are objects
that can be removed and taken (see also Loughlan 2006 ,-$p9)21@ith

the metaphor OpayO however other values follow, something of rebellion and
some kind of new thinking, which was attractive enough for the opposition to
the precopyrightists to adopt it as their own. Clear examples of this with
Swedish connections are Piratpartiet [Pitate PartyO], The Pirate Bay and
Piratbyr@En [Othe Pirate BureauO]. Whether the publishing house Piratfsrlag
[Opirate publishersQO] chose their name carefully in relation to these values
unclear. What is clear is that Othe pirate publishers@iratasutbiéesher to file

a request to retrieve identity information from an ISP in order to start legal
proceedings against alleged violators of their copyright when IPRED wa:
implemented in Sweden (known asBpkone Case270709). It is this case

that, after appeal, the Supreme Court decided to ask for a preliminary ruling by
the European Court of Justice on the relationship between the Data Retentior
Directive that Sweden still has to implement and IPRED that has been
implemented (Supreme Court Case.n 481709, Court of Appeal Case no.

...€ 609109).

From a transitional perspective, this term will likely be functional and
meaningful for the brief period of time when file sharing represents somethinc
rebellious or otherwise deviant from a widespreladcaapted value system
(including one supported by law). If the flows of Internet become the defining
paradigm, filsharing is not likely to continue to be regarded as rebellious or
deviant, and will therefore no longer fit well with the OpiracyO metapho
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A discovery about the piracy metaphor that Litman makes is that the
definition of piracy has changed over the relatively few years that it has been
used to describe a copying activity. Piracy used to describe people who made
and sold large numbers otierfeit copies. Today the metaphor is used to
describe any activity that involves some kind of unauthorised copying. As
Litman puts it, not all of this is illegal, claiming that Othe content industry calls
some behavior piracy despite the fact thatitgisestionably legalO (Litman
2001, p. 85). It is a sign of how even metaphors can be socially renegotiated
and expanded, and how this expansion can be affected by power structures at

play.
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8. Conceptions in Copyright

As a direct consequence of how ainyis conceptualised, the bearing
metaphors that are used to talk and think about copyright will seem meaningfu
or not. Litman further emphasises the importance of how copyright is
conceptualised:

OWhen you conceptualize the law as a balance betwegint copners and

the public, you set up a particular dichoférsgme would argue, a false
dichotomy that constrains the choices you are likely to make. If copyright
law is a bargain between authors and the public, then we might ask what the
public is gettig from the bargain. If copyright is about a balance between
ownerOs control of the exploitation of their works and the robust health of the
public domain, one might ask whether the system strikes the appropriate
balance.O (Litman 2001, p. 79).

The point fere is that, depending on how copyright is conceptualised, the
debates, the arguments and regulatory efforts will be constrained within the
logic walls of the leading conception. Remember LayoffOs Oframes trump fac
(Lakoff, 2005). The conceptual fraried copyright is debated over, regulated

as a result of, will control its development. When the leading conception of
copyright changed from a balance of mutual interest between creators and tf
public to a system focused mainly on the rights of crédatarsmedy to this
(newfound) lack of control would be more enforcement, more protection and
more criminalisation of actions regarding unlawful distribution of content in
order to increase creativity in society.

The origin and growth of copyright asgall€oncept is intertwined with
technical development in regards to the conditions for storing and distributing
the media created; the melody that was written and recorded, the book that we
printed, the photograph, and so on. If music is the focuspassgble to
observe how copyright and technology have developed side by side. But als
which is interesting to note, how creativity itself is influenced by the
preconditions of technoldgyand of law.
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One, often mentioned, purpose of copyright is thetiocreand
development of culture (in the case of Swedish law, the legislative history of the
Swedish Copyright Act states this, SOU 1956:25, p. 487). The law professor
Jessica Litman describes, in general, the purpose of copyright:

OA copyright system issigned to produce an ecology that nurtures the
creation, dissemination and enjoyment of works of authtvéigip.it works

well, it encourages creators to generate new works, assists intermediaries in
disseminating them widely, and supports readenserstand viewers in
enjoying themlf the system poses difficult entry barriers to creators, imposes
difficult impediments on intermediaries, or inflicts burdensome conditions and
hurdles on readers, viewers, and listeners, then the system fail® tat achiev
least some of its purposes.O (Litman, 2010, p. 5).

When Litman chooses the words OcreationO, Odissemination® and Oenjoymen
to describe the purpose of a copyright system, she deliberately avoids the legal
terms that could risk framing the descrptBhe delivers the final stroke when
concluding, that OThe current U.S. copyright statute is flawed in all three
respects.O (Litman, 2010, p. 6).

However, it is probably not the exact technicalities of law that people in
general debate, but the genatatiples or underlying conceptions that govern
the exact legal formulations (see, for instance, Litman 1991). There are likely a
few key conceptidNgeliberate or nbkthat have governed the choices of
metaphors to be expressed in an elaborated scheawt tefchnicalities. This
way copyright law can be reduced or deconstructed in the sense that it is the
important key metaphors and key conceptions that need to be analysed. As is
stated in Article I:

OThe Swedish Copyright Act, as likely most copyrighisaa complex set of

rules that is a patchwork of amendments from an early draft. It is not all these
technicalities of the actual law that people argue and debate or think of when
they think of copyright, but rather a few principles or conceptioribeha

mean the law should be based upon or not. These conceptions are often
expressed through, or labelled by, various metaphors that do not exactly
describe what they are used for, but to a lesser or higher degree are functional
for the phenomena theyeadntended to represent.O (Larsson & HydZn 2010,

p. 198).

The study of metaphors in the cognitive sciences has led to expanded
knowledge on the vital role of metaphors in our minds, thinking and, hence,
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actions. All of which, this thesis argues, has bpeaialarly interesting in
the days of digitalisation.

The skeumorph transition of copyright

Whenever metaphors serve as conceptual bridges between one technology ¢
another it must be considered whether the norms that regulated the formel
phenomenonwhich lends its name, can also stain the new phenomenon. Cass
and Lauer (2004) give the example of how the abstract and new digitalise
environment naturally requires concepts. Many of these where brought in from
somewhat similar, but not identical, aadisiin the nomligital world. This
metaphorical transition is likely often neglected in everyday life. And, no matter
if we were able to consciously detect the metaphors, the associations that &
made instantly does not prioritise noetaphors, as Glusllerg has shown
(2008).

Source Domain (rl) Target Domain (skeumorphs) (r2)
ANALOGUE DIGITAL
mail A emall

trash can (to throw garbage in) /£  trash can (file deletion)

a copy (arecord, a tape etc.) A&  acopy (.mp3, .jpg, .avi etc.)
theft (renoving objects) A theft (copying digi. files)

chat (casual conversation) A chat (digi. instant messaging)

The problem that emerges is then that whatever restraints and opportunitie:
formed the characteristics of the source domain; they may not bestime sam
the target domain. In fact, the differences may be major. This is, as the thirc
row of examples from the top might indicate, also applicable to copyright law
and the objects it seeks to regulate.

Before the days of digitalised content, copyrightrdgwlated the
reproduction and rights over distribution of physical copies. That means that
when a book was printed, in all the aspects of printing a book with covers,
binding, ink, glue, and distributed without the authorisation of the copyright
holder, his action could be judged as a violation of the rights theholgles
receives from the law. The same applies if someone pressed vinyl records &
distributed the music pressed into the plastic tracks. Today, the same
regulations and the same legatequis also regulate digitalised content.
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COPY

ANALOGUE DIGITAL
OAlbum/songsO Vinyl records, cassettes /E .mp3, .wav etc.
OAlbumO CD /£ .mp3, .wav etc.
OBookO Print book £ .pdf, DjVu, etc.
Ofilm/videoO VHS yi .mp4, .avi etc.
QictureO Photographic pictures /& Jpg, .gif, etc.

This means that vital parts of the regulation of copyright have become
metaphorical, or more metaphorical, regulating skeumorphs of what they were
originally made to regulate. A central part of copysgine regulation of
copies of works, the right to control reproduction and distribution.

Copyrighted content as tangible and material
objects

As law professor and metaphor enthusiast Stephen Winter explains,
reificatioiN the metaphorical making of abssa into thingSis a
metaphorical process of great importance to law. For instance, Winter claims,
that it is not possible to talk about law without the metaphor of OobjectO
(Winter 2001, p. 334). For a law to be broken, we must first conceptualise it as
athing that can be ObrokenO. It must first be seen as an object that a criminal
can Otake into his own handsO. In short, there is no law without this reification
(Winter 2001, p. 334). This means that law in general seems to need metaphors
of objectificatin, as well as copyright law in particular. In fact, much in the
digital domain need skeumorphs or metaphors to be talked about or even
thought of.

With the material objectification of copyrighted content follows the
meaningfulness of metaphors that eperblent on this conception. From this
conception, it is argued, follows a pattern of metaphors of which the metaphor
of copies is central. It asserts that the content can be replicated in exact alike
packages, copies, originating from an original sbbhese copies can then be
owned, replicated, stolen and pirated, which in other words means that they
can be clustered in according to a certain pattern that collectively describes the
underlying conception. Loughlan speaks of Ometaphor clustersQtiraintelle
property and analyses several clusters identified:
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OThe first metaphor cluster draws upon some highly negative images o
lawlessness, and violent, predatory behaviour (pirates, predators), exercise
against helpless victims, or of a creature aatiygat and undermining the
health and webleing of innocent victims (parasites) or a thief who by stealth
removes what is not his or hers from an innocent owner (poachers) or a persol
riding for free while others must pay {fiders). These metaphocsur both

by themselves and, frequently, together, compounding the negative effect o
each metaphor.O(Loughlan 2006, p. 217).

She does not term the clusters in any more distinct manner or interpret them ir
terms of conceptions, but the identificationoisetheless very much in line
with the argument in this thesis.

Metaphor clusters of property

The abowvenentioned metaphor of piracy theft in a copyright context very
much relates to common ideas of {mtellectual) property. Bill D. Herman
(2008) has atysed what he calls the metaphor of COPYRIGHT IS
PROPERTY and hence the loan to the copyright debate otbagéts
characteristics of the analogue, physical and culturafibunedid ownership,
especially in real estate (see also Patry 2009, ChapteKémbrew McLeod,
whom speaks of a Osimulation of propertyO, 2007, p. 275). The consequence
the rhetorical use of this metaphor is that it becomes natural to talk about
someone OtrespassingO i.e. hacking technical barriers, and OstealisgO in the
that they are copying, or sharing, computer files. Herman (2008) shows tha
the property metaphor dominates the general mental image of copyright, anc
therefore much of the debate and sometimes even the thinkers who-seek to r
conceptualise the probletingt digital content offers. Metaphors are persuasive
tools to simplify complex issues, resulting in a pedagogical and rhetorica
advantage (see Yar 2008) for those who propagate the conceptual links to tt
ownership of physical things. This, in turnsg@mees the idea of copies, but also
gives a similar rhetorical advamtagy frame debates in terms of OtheftO,
(piratesO, OparasitesO, Otrespassinglat is, actions based on an analogue
life of physical objects but as metaphorically and skeuntigrplaicsferred in

order to define the new type of actions within the digital.

As mentioned, the clusters of metaphors, of which one or a few are part o
law, forces nelegal metaphors to take part in supporting the legal ones. One
way to graphically aee this is through what is here termed the cluster
model of metaphors.
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Figure 8.1: The property cluster of tangible goods.

It is because they take part in the same conceptual pattern, based on the same
conception, that one metaphor may provide mgéni others. If the legal
metaphors have been accepted, it is also likely that the related metaphors
outside law will appear just as appropriate and meaningful.

Copyright as a Osystem of incentivesO

The further elaboration of the reification of copyrighto close in on a
conception of copyright as the incentive for creativity, where creativity is viewed
as something that must be incentivized (Lundblad 2007, p. 122). Article | of
this thesis brings up the example of Jessica LitmanOs Osleight cdhandO (20
pp. 7/E88). This conception of copyright as the necessary incentive has not
always been central to copyright, and it comes with some rhetorical, or rather
mind-framing, consequences.

Litman argues for a Ometaphorical evolutionO (which could beddascrib
a change of underlying conceptions) behind American copyright legislation
during the twentieth century: from the initially less expansive conception of
what rights authors and creators should have, to a more reciprocal, quid pro
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quo model between aters and the public, where dangers from -Oover
protection ranged from modest to trivialO (2006, p. 79). In the 1970s,
copyright law began to be perceived as a construct that was full of holes, whic
was satisfactory at the time, as it was conceptualisat theinterests of
owners of particular works were potentially in tension with the interests of the
public, including the authors of the future. This means, according to Litman,
Othe theory of the system was to adjust that balance so that each st t

got at least as much as it needed.O (Litman 2001Lin7@). however argues

that the bargaining OconceptionO has gradually been replaced in favour ol
model drawn from an economic analysis of law, which characterises copyrigl
as a system oicentives. It could be said that this construction that was Ofull of
holesO to an increasing extent became viewed as something that had to
OmendedO. She further argues that the success of this model lies in its simplic
as it posits a direct relasbip between the extent of copyright protection and
the amount of authorship produced and distributed:

OAny increase in the scope or subject matter or duration of copyright will caust
an increase in authorship; any reduction will cause a reduction,@®. (2001
80).%

A consequence of conceptualising copyright as a Osystem of incentivesO is th
leads to a beneficial rhetorical position for arguing for more protection and
stronger copyright enforcement. On the other hand, it can be questioned from
the pespective that it does not really reflect the truth of how creativity is best
stimulatedll perhaps especially so in a digital context, as Lawrence Lessig has
strongly argued for (Lessig 2008).

The solitary genius v. the principle of continuity

The followirg does not deal with the conception of protecting a market in
terms of controlling copies but in terms of controlling derivative work. The
section displays how legal protectionism feeds from a false conception of ho
creativity is best stimulated. The station of creativity is an ewsed and

* Thereis more on the conception of copyright as an incentive for Ocontent providersO anc
copyright as a means of stimulating creativity, in Lundblad (2007,482).22
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allpositive argument. Consequently most protectionist and {olecaegsing
legislation tries to tap into this argument, in order to gain legifimacy.

Does creativity stem from the hard and focused work dbgy g@nius
or from inspired creators standing on the shoulders of the already existing
culture? How new are the new melodies, movies and paintings and to what
extent do they depend on what has already been made? The answer to creativity
is probably a tie bit of both sides, however there are important parts of how
copyright is globally conceptualised, in law, that lean towards the conception of
the solitary genius. This dilemma has been relevant for a far longer than the
Internet has been around, but has been further accentuated by the
opportunities of digital networks and the remix culture.

In Copyrights and Copywrondgaidhyanathan clearly displays the
Oprinciple of continuity® in terms of music production. He focuses on the
American blues traditian order to show that not only has protection of music
been dependent on which part of the twentieth century the song was recorded
inN blues vs. rock that used blues riffs and stridbutealso to display the
creative process as an intertwined cultutdeotlingO and being a part of a
bigger inspirational structure. It may take the form of a mix focusing differently
on tradition, inspiration and improvisation but it is, most importantly, a
process consisting of all these factors. Singling out who énaghdbis not
important in the blues tradition (Vaidhyanathan 2001, pp12&y. Patry
makes a similar claim when it comes to authorship, arguing that Ono author is
an islandO by quoting various famous writers, painters as well as judges (2009,
pp. 7175). Lessig tells the important story of DisneyOs and other creatorsO
borrowing from already existing stories (2004).

A recent case displaying a legal wrestling match between creativity as a
solitary act of genius and the creator as a part in a suprahdiuidext or
cultureregards J D Salinger and an unauthorised sequel to his famous novel. J
D SalingerQeote The Catcheiin theRyein 1951 and it became a modern
classic, especially in the USs #asyto takeonboard theelativelynundane
but exisentialstruggle of Holdefaulfield, the thirteepearold protagonist
He seems to be in search gbusposebeyondhimself Holden Caulfield
wanted tdealifesavera”Catcheiin theRyé whokeepsrackof the children
whentheyplayin the field close toa cliff The author, J D Salinger, died in
January 2010, 91 years old, after a half century of particularly strong avoidance

* See for example (3) of IPRED.
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of any public context and denial of any attempts to adapt the novel to a movie
or for the stage. However, during SalingstQsar a Swedish author released
what could be understood to be a sort of sequel, presenting Holden Caulfield a
an old man. Under the pseudonyohn David California, Fredrik Colting
released the bo@ Years Later: Coming through thdliRyéookhasbeen
calledfan literatureand parallelxan be drawto suchbooks andilms set in

the sameniversesuch as George Lucatsir WarsHowever, Salinger was not
pleased.

Salingecould not let the new book get away, no matter that it most likely
would rot have received any great amount of attention if he had not taken an
interest in stopping it. SalingawedColting in the United Statedistrict
Court, Southern District New York as soon a#e heard about Ghe
unauthorisedequéd.In 2009 Salinger susséully won an injuricn against
the publication of O60 Years LadteAdnerica. Not long after ColtingOs appeal
and the return of the case to the District Court, Salinger passed away. In earl
January 2011 his estate and Colting settled out of cotrig@gireed not to
publish or otherwise distribute theolkdn the U.S. or Canada untiTt@
Catcher in the RyCenters the public domain. Notably, however, Colting is free
to sell the book in other international territories without fear of interference. |
addition, the settlement agreement bars Colting from using the title OComing
through the RyeO; forbids him from dedicating the book to Salinger; and would
prohibit Colting or any publishef the book from referring to OThe Catcher in
the RyeQOSalingerthe book being ObannedO® by Salinger, or from using the
litigation to promote the book.

This raises thguestion ohow far the authorshouldhavecontrol over
theirworks And the longer théawallows thisontrol to stretchthe harder it
is for new works thathavesome typef connectionto earlierworks to be
releasedHow closea derivativavork canbeto theoriginal is not always easily
defined legallyand ofterup to case lawo determine, along with the owner of
the first workOs inclinatiém litigate Both law and practicelook slightly
different indifferentcountriesbut the questionof interest heris how far the
author'sright to decidstretchesas well athe duration of this right to decide.
These aspects reveal the underlyingeptions embedded in copyright law of
how creativity is best regulated. It is difficult to escape the fact that g¢eeativity
heavily based opast experience¢hat ideasare contextdependentln the
SwedisHegaldoctrineKarnellcallsit lexcontinui(1970, p.70N the principle
of continuity This can becomparedwith the drafting of theSwedish
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Copyright Act,which camento forcein 1960. The AuktorrSttskommittZn
notedthat:

OEalscthe authombuildson the achievementsf art andliteraturefield, ashis
predecessorsave done and worksin most caseslong the lines of
developmentwvhich couldbe tracedn the present age 80U 1956:25 s 66

f).

Another point to ponder is to wheattentSalinger@w/nbookdrew inspiration
from otherworks It may benoted in thatthe legasuperstructurextendshe
protection ofcopyright whichis both alegislativeindjudicial practicetrend
somewheralong the wayhe legal regulatiotakes a stanfibr the already
createdover the creatioAto-be Law will be a conservatorather than a
stimulator Thatisthe core dilemma

Let us then place this dilemma in a digital context. Lessig makes the
distinction in terms of a ORead OnlyO (OROO), culture and a ORead/WriteO
(ORWO) culture, which regards the particigassjbilities of culture. The
RO culture is in this sense more founded in consumption and produced by
professionals, and the RW culture includes amateur creativity and performance.
With these distinctions Lessig argues that the RW culture in the sense of
amateur creativity has been the dominant culture until recording opportunities
opened up in the twentieth century, when the Otokens of RO cultureO
developed (Lessig 2008, p. 29)his can be compared YaidhyanathanOs
example above of the blues traditidmich in general took place in what Lessig
would call a RW culture. In a remix culture where the remix itself has a value,
and the excluding constraints are that the Otokens of RO cultureO are not so
much a part of the inspirational OflowO, not pahtahwas Ofrom the cotton
fieldsO or the supraindividual pool of accessible expressions. The focus on the
composition itself is something that has developed along with recording
possibilities, with copyright legislation tailing behind. As Lessig explains RO
culture, he states:

% For a text in Swedish revolving around these thentesnénof Oparticipation culture® and
Ospectator cultureO (my translation), see Haggren et al. 2008. See also SSderberg 2008, p. 129
133.
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OThe twentieth century was thus a time of happy competition among RO
technologies. Each cycle produced a better technology; each better technoloc
was soon bested by something else. The record faced competition from tape
and CDs; lte radio, from television and VCRs; VCRs, from DVDs and the
Internet.O (Lessig 2008, p-339.

Lessig focuses on the actual product as a physical entity, and around this forr
a culture of excluded participation. The constraints of the particular object
exclude the reshaping and inspirational remixing which takes part in a RO
culture. Lessig sees some benefits to it:

ORO culture had thus brought us jobs to millions. It had built superstars who
spoke powerfully to millions. And it had come to define wbstt of us
understood culture, or at least Opopular cultureO, to be.O (Lessig 2008, p. :
31).

However one of LessigOs main points is that the RW culture, that includes tr
reshaping of the actual content more freely, has revived its strengths throug
digital technologies. The same unrestrained reshaping culture before Otr
tokens of RO cultureO became prevalent is now emerging and challenging tf
monopoly of RO culture, challenging the conceptions frozen in both metaphors
in law, business structures andxmjuding artefacts.

OThe natural constraints of the analog world were abolished by the birth of
digital technology. What before was both impossible and illegal is now just
illegal.O (Lessig 2008, p 38)

Lessig touched upon this earlier (for exampleda €0, 2006, p.-6) but

the main point is that now there is no Oeither/orO, that there need not be an
tradeoff between the past and the future, no choice has to be made between th
RO and RW cultures: they canecost. And one of the obstacles totmeg

before reaching this state is rooted in the formulation of copyright law. In the
growth of the analogue RO culture, law was shaped under the same conditior
and constraints as the culture. Then, however, it was not law that was the mo:
important castraint or censor on remixing media, cost was.
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OYet though this remix is not new, for most of our history it was silenced. Not
by a censor, or by evil capitalists, or even by good capitalists. It was silenced
because the economics of speaking initfesedt way made this speaking
impossible, at least for most. If in 1968 you wanted to capture the latest
Walter Cronkite news program and remix it with the Beatles, and then share it
with your ten thousand best friends, what blocked you was not Whdaw.
blocked you was that the production costs alone would have been in the tens of
thousands of dollars.O (Lessig 2008, p 83).

This means, Lessig argues, that law has now taken over the role of censorship.
And he seems to regard the legal bastion dsbiseniot easily adaptable:

ODigital technologies have now removed that economics censor. The ways and
reach of speech are now greater. More people can use a wider set of tools to
express ideas and emotions differently. More can, and so more i, at lea
until the law effectively blocks it.O (Lessig 2008, p 83).

This means that law has become the constraint, not the artefacts. The line of
argument that Lessig follows is a heavy stroke on the rhetoric of more
protection by necessity leads to moredtgaWilliam Patry shows that when
the period of copyright protection in the US increased from 50 to 70 years after
the death of the creator, this resulted in fewer derivative works than before
(Patry 2009, pp. 683). Consequently this expanded proteistio can
function as a disadvantage to creators as well as the public and to the benefit of
the holders of copyright, sometimes long time after the actual creator has died.
Hiding behind the metaphor of the solitary genius lies a conception that
can be deribed in terms of people reaping what they sow, that they have the
right to the benefits of what they have produced, Oenjoy the fruits of their
labour® (Patry 2009, p. 84). Both Loughlan (2006) and Patry (2009; pp. 78
86) develop this conception or @etusf metaphorsO in terms of Othe agrarian
metaphorO. The framing aspects of the agrarian metaphor cluster are
problematic for the public interest. As Loughlan states:

OThe Opirgieedatoparasite® and the Oagrarian® metaphor clusters are
rhetoricallybeneficial for the producers and owners of intellectual property
rights, damaging to unauthorised users of intellectual property and possibly
damaging to the public interest, in that the metaphors seem to leave no
rhetorical room for a public interest argnt.O (Loughlan 2006, p. 223).
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The agrarian metaphor in intellectual property discourse highlights only the
individual nature of creation, and not the creative process as taking part in :
larger culture, nor the publicOs interest in access to masioodks etc.

Orphan works

Another conception embedded in copyright discourse regards the relationshi
between the creator and the created, for instance, between the author and ti
book. Patry describes this relationship in terms of a spread metaphtngre
the picture that the authors are parents and the books are their children (200€
pp. 6971, 7678). This presumed intimate relationship between the creator
and the created is troublesome in relation to another conception that regard
copyright asmaeconomic commaodity. This is an example of internal conceptual
battles within copyright, since both these conceptions can be found within the
copyright discourse, although with different implications. Copyright as an
economic commodity is the most cleggtulated, it means that a copyright
can be sold or licensed. This, however, to some extent competes with the oth
side of the regulation, the one that regards the moral rights of the creator.

The parenthild metaphor however is part of a conceptmlefithat
forces other associative connections follow the same metaphorical patterns
mappings. These have graver implications for how copyright is regulated: th
orphan works (see, for instance, Taylor & Madison 2006; Patry”2008).
orphan works, wherthe originator or copyright owner cannot be found, have
become an increasing issue as the duration of copyright protection has bee
extended (it is in many places 70 years post mortem). Even though perhar
many authors fear their OchildlessnessO inftéroksof inspiration, they can
never adopt these orphan works. The main problem with these regulatec
OorphansO is that they may, in practice, be locked away from any us
Filmmakers, writers, musicians and broadcasters fear using these works, in ci
Ohe parentO, the rights holder, shows up and demands their cut. Patry descrik
the negative side in harsher terms:

* In Sweden, the metaphor is often translated in the same manner to OfsrSldral$sa verkO.
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OThe orphan works OproblemO is then a problem caused by the grave mistake o
abolishing formalities and extending the term of copyrighstene levels. It

is a telling indication of the impoverished policy making by national
legislatures that not only can they not come up with meaningful remedial
legislation to deal with the results of their own mistakes in this regard, but they
appear ckless that the problem is one of their own making.O (Patry 2009, p.
77).

The mistake lies in the associative response to the metaphor of Oorphan worksC
that they need to be protected from usage without the copyright ownerOs
permission even though the teas likely died long ago, and the formal
copyright owners have long ago lost interest in the creation.
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9. Conseguences of the gap betwee
legal and social norms

The question of consequences includes the question of when new (patl
dependent) law sedksinterfere with the social practices that have developed
due to Internet use. The message from the social norm study in relation to the
strong path dependence of copyright shows the obvious indication that &
serious chasm is truly opening up betwespdhi of the legal system and the
social norms of socie@iven the gap demonstrated between copyright law and
social norms, there are unconsidered consequences of reinforced enforceme
so to speak; and the legal enforcement of a copyright reguddtoimes not
correspond to social norms risketioning as a stimulus for counterasures.

Given the generativity of the technologies of online communication in
networks, as is shown for example in Article 1, these emeaires need to

be elaborateupon here. They probably mean that the legal enforcement of
copyrightnot only risksundermining public confidence in the legal system in
general but will also aid in the diffusion of technological knowledge that will
undermine legal enforcement in ga&n@hen it comes to compuieediated

crime.

Generativity for the committed: (encryption) code
as law

The study conducted on online anonymisation presented in Arshiaas

that the unauthorised file sharing of copyrighted content is at least one reaso
for seeking stronger anonymity onlfether, as suggested in the article, the
structure and organisation of file sharing is likely to be affected when the soci:
norm does not comply with the legal norm:
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Olt is likely that a core of sharers areogivglwho are more inclined to pay
for anonymity services due to their anticipated need for advanced protection
from being caught violating copyright laws.O (Larsson & Svensson 2010, p.99).

This is a response to what is regarded as a legal interventi@mawioural

practice of parties that want no intervention. However, the fact that a smaller
core of file sharers avoids the enforcement of what they perceive as a wrongful
law is not a majorly alarming issue. It is quite rational. It is when encryption
awareness spreads that the issue becomes interestingly relevant, not only from ¢
copyright enforcement perspective but also from a general legal enforcement
perspective.

These privaegnhancing uses of technology can be described in terms of
code as lawwhich Lessig has proposed in terms of digital technology as
regulatory architectiethe fact that Ocyberspace is in essence a regulated
space, but regulation is less visible than it is in society at large, since it hides in
architecture.O (Lessig 1999; 208 also Lundblad 2007, pp-228
Encrypted enhancement of privacy then becomes an expression of regulating
and taking control over your own appearance in terms of naidatagend
whatever information the individual wishes to share, or not. meares of
blocking greater schemes and strubhsiesh as the Iéfrom attempting to
add identification to your online presence.

A patterrchanging nesolution?

Given that the social norm of copyright protection in terms of protecting copies
is weak, theesponse to a fegaching and general enforcement approach is
likely to not only increase the diffusion of encryption technology but also to
trigger a change in behavioural patterns regarding the sharing of popular media
files. As a group of French redeas have shown regarding the impact of
HADOPI1 in France, the patterns of file sharing changed, which was a more
important result than any decrease in actual unauthorised file (Erejeag

etal 2010. Their primary results included:

X Very few "pirates" have completelystoppedusing traditional P2P
networks

X "Pirates'are increasinglsing streameskrviceflegal and illegagnd
oneclick host servicesprobably becaudhey are notcoveredby
HADOPI.

X 50 percenbf legitimateconsumeralsoshardilesillegally
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Consequently fileharinghabitsappearedo changenot file sharingoer se
This is a result also briefly touched upon in the article on anonymisation:

Olt is however also likely that a more loosely formed group of sharers will
develop,who are connected to the core shares, but who are not centrally
located in the sharing process. They are using other means for sharing, such
OsecretO groups and trusted networks, sneakernets and One Click hostir
services.O (Larsson & Svensson, 2@8), p.

This is related to the retrospective and lackddvelopment of copyright, in

that the gaps between legal and social norms do interfere with each other, ar
with consequences that are not always predictable. Not only the social wil
respond to théegal, but the law will also respond to the sGaan that the

social norm corresponding to the parts of copyright studied in this thesis
remains low, we are likely to see structural changes in -gharifilg
community, for instance an increasedotigmeclick host services when the
OtraditionalO BitTorrent networks are blocked or targeted by legal enforcemen

Generativity for law enforcement: monitoring the
masses

One of the main consequences of the strong path dependence of copyrigl
depictedn the article on European copyright is that legal enforcement is also
experiencing important changes when it comes to the opportunities offered b
tracking our digital traces. More data is stored, the data is stored longer, an
accessibility to the datarmade easier for not only policing entities but also
rights holders. What is anticipated, therefore, is an escalation of measures fro
both OsidesO. The active anonymisation of those infringing copyright, howeve
is carried out by a smaller group, wketba surveillantike measures
prepared and implemented by legal means strike us all. As a result, the ve
character of what we call the Internet is changing in the same direction. A:
stated in Article III:
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OEthe digital networks that form the OnevialsoeorphologiesO impose
completely new ways of legal enforcement anesumasilance over the
multitude of habits and secrets of our everyday lives. The Olong arm of the lawO
has acquired an extensive reach. It now has a new potential to discover and
catrol everyday behaviour in a way that forces us to ask questions about how
far we want it to extend.O (Larsson 2011, p. 30).

The first thing to consider is the generativity of the Internet, not only as
concerns the functions and applications that ibféanto its visitors but also
to legal enforcement and supervision. The second aspect to consider is then that
general changes to the structures affect everyone, while the interest of the rights
holders is much more private than public. The critical estenneasure the
trend by the measurement of the generality of the survdibiemcéhe fact
thatspecial copyright interest gains at the expense of the privacy of everyone.
The panopticors a type of prison building designed by Bentham in 1785
where all @rts of the prison are overseen from one point in the centre. There
are, actually, a number of prisons that have been designed following this idea.
Foucault developed panopticon as a metaphor for modern "disciplinary”
societies and their -alhcompassingndency to observe and normalise (see
Discipline and Punish, 1991). The Swedish scholars Kullenberg (2010) and
PalmEs (2009), inspired by the panopticon concept, develop the term
panspectrism relation to the increasingly networked, logged and diditalise
way of life we lead and the contemporary possibilities for surveillance.
Panspectrism means that the supervisor can see more than is possible in a
panoptic version of surveillance. For example, Google and Facebook,
Kullenberg explains, can summon daiaidan say things about our lives that
can be hidden even to our own awareness (Kullenberg 2010, p. 53). This brings
a new form of visibility, where the aggregation of our digital traces not only
reveals where we move around geographically, what magazioksw
online, what we purchase through payment cards, our search trends, the words
we use when wenmil, but also can probably jpaint our interests,
innermost fears and habits and structures in behaviour. We become not only
recordable in terms ohat we have done, but predictable in what we will do.
This panspectrism is a possibility, and it is the wet dream of the policing
activities of any surveillance organisation.
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Generativity for the industry: streaming in gated
communities

For the sake of angent | will here roughly divide the parties involved in or
affected by copyright into threategoriesthe artists, the industry and the
consuming public. This distinction can be questioned from several perspective
but can serve in illustrating besefind downsides with the contemporary
trend in streamed media services offered to a fixed monthly cost. Although lax
is a construidn, parts of copyright in practice seem to have been deconstructed
by the conditions of the Internet. There is howeverrené that seesrto
reconstruct segments of the controlled reproduction of, copied so
evidently has failed the last ten years or so, via tools of the software code itse
When software code is streamlined to support an unrevised copyright, the latte
may at least partly be reconstructed by what could be described as a cod
OprosthesisO. This prosthesis has the benefits of making the content seem n
fluid and limitless when it is streamed to a fixed monthly cost, on the consumel
side, and coplyasedvith each copy with a certain price with reference-to pre
Internet, on the producer side. It can therefore create fictively gated
communities in what Zittrain describesaasappliancised network (2008),
where the industry as well as mainstream consameersatisfied. The
downsides, however, in addition to contributing to the conception of creativity
as being a product that consumers can consume, that is upholding the
dichotomy of consumer/producer, is that whatever asymmetry of power that
existed befordigitalisation between artists and the production industry can
now be upheld also in digital times. Parts of the disruptive force that the
digitalised network offered in terms of making more efficient the organisational
stiuctures of the intermediariestaeeby restrained.
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10. A battle of conceptions in legal
and social change

The legal historian Alan WatsonOs theory on legal change includes the notion
law as first and foremost a conservative practi8ecigty and Legal Change
(21977), Watson dtes that the legal system in fact is not so much about change
as it is about continuity and repetition. The argument is that legal rules,
particularly rules of private law, often survive for a long time for reasons tha
have little or nothing to do with yaflactors of importance to the life of the
society in which the rules function. WatsonOs book, as Lawrence Friedme
concludes in an otherwise generally critical review of it, casts doubt on theorie
which suggest some kind of close or organic conneetieee law and
society (Friedman, 1979). Now, to what extent is this relevant to an analysis o
copyright?

As stated in Article IV on intellectual property law compliance in Europe
Oeven if there are examples of such influence, it is rare thatdawiitsédte
significant changes in social normsO. This means that influence in the othe
direction is more common. Even if Watson focuses on cases where this is n
S0, it is likely that his focus is not significant for law as a whole but for a smalle
sdection. Nevertheless, this minority can be of great interest and significance
for the bigger system. Attempts to actively legislate in opposition to presen
social norms are probably hazardous, mainly from the perspective of the
legitimacy of the legakym as a normative entity allowed controlling action in
the first place. This is, at least, the stance in some of the literature; if law
prohibits behaviour that is widely known to be common, it may lose its
legitimacy or credibility (Feldman and Nad?@Q6, p. 590; Hamilton and
Rytina, 1980; Polinsky and Shavell, 2000; regarding Othe information society
modelO of policy making, see Lundblad 2007).

Then why? What are the reasons for law to stay out of tune with major
parts of society? Path dependeanith, its lockin effects, is one suggestion
when it comes to European copyright. The broadened analysis into conception
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frozen as legal metaphors is another argument in this thesis. The digitalisation
of music recordings and films along with how comntiomida carried out
guestions some of the metaphors trapped in the formalised copyright law as it is
globally disseminated. The living and more OfluidO conceptions and social
norms change as rapid as their technological preconditions, while law in its path
dependence becomes stuck in its democratic, representative democratic or, at
worst, completely undemocratic processes. The formalised metaphors, protected
by strong actors structurally formed in accordance with the conceptions in line
with these metaphorsaire kept alive in a process of international and
supranational negotiations. Here, history is used as a normative statement and
an argument, locking in the path of future copyright legislation.

One way to measure the strength in a regulation may leearglition
and commitment with which it is developed or results from. The legal trend
depicted in Article Il shows strong ambitions behind the protection of
copyright as it is currently formulated in the multitude of regulatory demands
connected to a glalised system of intellectual property rights that is spread to
all EU member states. The strong interconnectedness of details of regulation,
spanning the globe through treaties and trade agreements, tied to EU law by its
directives, and implemented asonat law in the member states shows the
limited room to manoeuvre enjoyed by nations in formulating copyright their
own way.

The metaphors of copyright have remained the same for a long period of
time, but the reality these metaphors claim to regutaexpanded. And, in
the times of digitalisation, this colonisation has gained new powers. The parts
of reality claimed by these metaphors suddenly gained a completely new,
dematerialised dimension. Even if law can change, in a sense, even when the
letter ¢ it has not (Renner could provide an example, 1949), this flux is not
patternfree. It is clearly constrained by the metaphors once chosen. The
conceptions that guided law in its early stages continue to guide it. The
metaphors fixed in copyright law shaihe path dependence of its
development.
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The path dependence of legal development

The historical sociologist Mahoney defines path dependence in terms ol
OSomething that occurs when a contingent historical event triggers a subsequ
sequence that follewa relatively deterministic pattern.O (2000, p. 535).
Mahoney, who makes a good presentation of the use of path dependence thec
in historical sociology, suggests a few additional criteria of which that regardin
OinertiaO is of particular importanca her

OOnce contingent historical events take placejepathdent sequences are
marked by relatively deterministic causal patterns or what can be thought of a
Oinertitid.e. once processes are set into motion and begin tracking a particular
outcome, thesprocesses tend to stay in motion and continue to track this
outcome.O (Mahoney 2000, p. 511).

Inertia, it seems, is often a defining feature of legal change. And in times o
rapid social change, law is likely to lag (see, for instance, Christensen 199
Pound, 1910 pp. 226; Watson, 1977). With se#inforcing sequences, as
explained in Article Ill, this OinertiaO involves mechanisms that reproduce
particular institutional pattern over time. With reactive sequences, by contras
OinertiaO involves reactnd countereaction mechanisms that give an event
chain an Qinherent logicO in which one event leads to another event. Whe
transferred to legal development this inertia, as mentioned above, can b
regarded as a common feature. Law, it seems,gsfteeHand social change.

The lag of the law from a metaphor and conception perspective

In this case, copyright is the conservative legal construction that bears elemer
that do not fit with emerging social norms of sharing content and cultural
expressianin a digitalised era of networks (Boyle 2008, Jensen 2004, Larssol
2010, Lessig 2008, Litman 2001, Svensson & Larsson 2009, Vaidhyanathat
2001, Netanel 2008). These social changes are connected to a technologic
development that has moved behaviourantinterconnected environment,
which has brought what is often termed a networking sdbietgependence

of the path chosen can be explained by thenl@gfects of the unavoidable

use of metaphorical concepts and conceptions. Once important kg#iooence

are chosen in law, they can be hard to get rid of for two reasons.
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Firstly, they tend to sink below the conscious level of them being
metaphors and conceptions, below the conscious level of the fact that they are
thought structures framing the gif a phenomenon, making it harder to
argue for solutions outside this structure or OlogicO. Stating this, is to say that it
is something constructed in the way key conceptions of a law shape the thought
structures and frame debates, and to say thatevallgdend to lose sight of
this, that it is in fact a construction and tend to think that it is the true and only
possible way to frame the issue. It is hard to change path when locked into such
thought structures.

Secondly, key conceptions create ptiegonditions for other players
depending on the legal setting. If the legal construction is around for long
enough this can form the foundation of a whole industryOs organisation, the
distribution of goods, the models for trade and pricing (when the is\ake
free), and investments in future projects. Strong industries will form strong
interest groups. In addition to this, the structures for how to distribute funds in
the manner established and supported by legal conceptions may also be the
origin of dher structures in society (organisations to collect royalties on music,
STIM in Sweden, etc.) that may have a conserving effect, which leads to legal
incrementalism: small changes is the only way to go for a policy maker who is
stuck in a global networkregulation. As the legal realist Roscoe Pound put it,

a hundred years ago:

O[LJaw has always been dominated by ideas of the past long after they have
ceased to be vital in other departments of learning. This is an inherent
difficulty in legal sciencenchit is closely connected with an inherent difficulty

in the administration of justice according toNlaamely, the inevitable
difference in rate of progress between law and public opinion.O (Pound, 1910,
pp. 2526).

Cognitive linguistics teaches us nay dhat abstract concepts are largely
metaphorical but that metaphor depends on a larger context. This contextuality
takes part in a social world that can also be analysed. Meaning is not only built
up by the kinds of bodies and social experiences wé ¥mamed and
constrained by the systematic nature of cognitive processes such as metaphors
This is the reason the Internet and similar technologies have such vast
implications for legal imperatives. Legal imperatives need to be placed in a
context & Omassive cultural tableau® (Winter, 2008, p. 375) in order to be
comprehensible and understandable. Legislators, too, can only act in terms of
the embedded cultural understandings that enable meaning, which Winter
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describes as Oan important part otatoyesis not made by the legislator but is
contingent on the prexisting practices that are conventional for and
constitutive of that culture.O (2008, p. 375). From a norm research perspective
this ties into what HydZn states that no legal regulastnoriger than the
social norms it rests upon. And the further away that the legal imperative ha
travelled from the social norm, or perhaps vice versa, the stronger is the need |
sanctions and control for the legal imperative to be followed (HydZp, 2002
272). This relationship becomes far more attegtaybing in times of social

and cultural change, due to the fact that when the contextual environment is ir
rapid transformation, the tacit assumptions and social sedimentations tha
render the legal etaphors their meaning are also on the move. Consequently
legal concepts can become metaphorical if their meaning expands into ne
areas, and the fixed conceptions that once ensured their legitimacy may see
unjust in the eyes of a reality that has moved o

A battle of conceptions

Parts of the conflicts emanating from the legal regulation of copyright today car
be described in terms of a battle of conceptions. The analoggsally
conceptions regarding the importance of the control over reproduction of
copies battles with digitally based conceptions regarding flow of media wher
copies in themselves are not of the same importance. This leads to a
interesting counter factual question of how copyright law would have been
architected if media distributioachbeen digital from the beginning? That is,
if we had skipped the step of expensive reproduction and distribution via plasti
and physical artefacts, how would we have designed the legal setting that wot
ensure creativity in society? This questionatimmdocking conceptions that
are embedded in copyright legislation that may not be in accordance with the
digital practices of today. There are parts of current copyright legislation tha
would probably have survived and parts that would have lookditferent.
If, at the same time, the creators and creativity stimulation on the one hand ar
examined and copyright as a market security for copyright holders on the othel
the discussion on copyright could become more nuanced. Thelisuugsed
protecton of rights for seventy years after the creatorOs death is in practic
investment protection rather than ensuring creativity stimulation.

Lakoff and Johnson state that those in power are able to impose theil
metaphors and are thus connected to an asp@ower concerning the
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metaphors that will prevailvén though the Lakoff and Johnson research on
metaphors had nothing to do with law or regulatory language (at that time),
this quote may be used in this context. Law relies on metaphors and
conceptionshat have been previously discussed, when it comes to copyright
and the various legal constructions that have, for example, been implemented
within the European Union in order to enforce copyright more easily, these
conceptions rely on a metaphorical tifeedanguage that incorporate ideas of

how the world is constructed as well as what the legal regulations should state.
Those who control the law and the legislative process may also, to a great
extent, control the conceptions and metaphors that semaohrtherein. This

is why the battle of the Internet has, to a great extent, to do with controlling the
conceptions that construct how we regulate the Internet, and controlling
conceptions has to do with power.

The slow movement of conceptj@msd
embodmentas an explanation for change

The main focus, from a metaphor and conception perspective, has here been on
copyright law, but implicit in what drives this analysis is that the law is
challenged. And just as law is not just challenged by actualbenagoial
norms, which is studied here as well, but also challenged in how reality, as it
relates to copyright regulation, is conceptualised. This motivates a short note on
this behalbn conceptual change and what drives it

When it comes to changesonceptions that can be found in society
it is likely that they in most cases only change slowly. For instance, it is not
probable that conceptions that have been formed during -t@mjupyocesses
suddenly would disappear. On the contrary, theykahg 1o survive also
sudden changes in realitianges in Othe baseO, as Asplund would have put it,
Asplund 1979p. 163. This means that some conceptions remain with us also
from ancient times, thus making it possible for us to understand at leakt some
the thoughts and culture that existed at those times and remain in for example
texts. However, when it comes to law and the specific conceptions that
construct a particular legal norm, it is a great difference between letting a
conception that is, forxample, ilsuited with modern conditiomrggulate
society and us being ableitmlerstand. That is, there are many conceptions
that still are understandable, although they may not be fit to construct what is
regulating society. This may depend on hellvtley can adapt to the new
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conditions of societal change and to what extent they collide with emerging
conceptions of this change.

It is the conditions of reality that has changed quite drastically, when it
comes to the possible reproduction andhiistbn of media, but these new
conditions can be conceptualised in different ways. And an important difference
between law and society when it comes to conceptions has already bet
mentioned, and lies in the OfixationO of conceptions in or through law.
Corceptions ari a sensmore OliquidO in a social context, which means that
there can be a conflict in conceptions of reality between the legally embedde
and the socially entrenched and distributed. The media researcher Jone
Andersson concludes in hiDPthesis on file sharing rationalities that file
sharersO motives are based on a particular Oontological understandingO of d
technology and of the nature of the network (2010). Anderssons fieldwork
consisted of interviews with Swedistslitgers, iwh theintention of assessing
the Odiscursive tropesO (Andersson, 2011, p.5; Andersson, 2010). How fil
sharing is understood by the-dif@rers aids in the legitimization of the file
sharing, even if everyone is clear with its illegality. Anderssbasd#ss in
an article on the origins and impacts of Swedishditang:

OFilesharing® as an ongoing, neveatly-overseeable mass exchange, a
superabundance that is acted out, taking place oubikdrard to bequest

with political agency, ore@vto invoke as a subject around which politics can
be formed. Hence, defining it in terms of constituting a Opeople®s movemen
or Ofolk sport® is also to formulate it as a valid collective, and to give it
rhetorically powerful, organised form (albeibagps only appropriated in the
abstract). It allows the phenomenon to be invoked alongside the already
formulated macro entities or established institutional actors of the copyright
lobby, thus serving a justificatory purpose. It lends an otherwibde invisi
nebulous phenomenon a legitimizing thrust; in some way sanctioning it, for
example by pointing to its documented popularity and adoption among wider
layers of the population, something, which further asserts its supposedly
Ounstoppableo nature. disis a way of branding oneOs own movement in
market terms.O (Andersson, 2011, p. 4).

This shows how file sharing is conceptualised by (some of the) file sharers,
conceptualisation completely at odds with conceptualisations represented b
copyright lawAs reality changes, conceptions are likely to change as well.
Consequently, depending on how the picture of the Internet and the online
environment is constructed, which metaphors prevail etc. this conception is
likely to adapt to it, or rather, a difféareanception will come into play. And,
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as the digital environment actually develops, new metaphors are required and
underlying conceptions can either be altered or shifted to fit the parts necessary.
This is the embodiment that explains the chain betwesdity rand
conceptions. Conceptions are not free for anyone to formulate, although they
probably can be influenced, nor are they in direct contact with the conditions
of reality, but they are influenced by how reality is perceived, and the
metaphors thatr@a used. However, in all of this process, this shaping and
reshaping of the Oontological understandingO that affects the conceptions of
digital reality, the frozen conceptions embedded in copyright law remain
fixated.

126



11. Conclusions

Metaphors are not gnimportant to the law, but are also a fundamental part of
it. This means that the metaphorical transformation of abstractions into things
is a metaphorical process of great importance to the law in general. Fo
instance, it is not possible to talk aliawtwithout the metaphor of OobjectO.
For a law to be broken, we must first conceptualise it as a thing that can b
ObrokenO. It must first be seen as an object that a criminal can Otake into
own handsO (Winter, 2001). There seems to be no law thithoeification.
This means that there is a need in law in general for metaphorical
objectification as well as in copyright law that regulates digital phenomena ir
particular. When anything in the digital domain needs skeumorphs to be talked
about or evetihought of, this reification of intangible goods is easily made.

The overarching research question of the thesis is exprdeseddas:
legal and social norms relate to each other in terms of the conceptions from
they emanate or by which thegoastructed, and what is the role played by the
explicit metaphors that express theselmaymds? to bring clarity to the
dynamics expressed in the question, three additionally specified researc
guestions were formulated. The first relates to thihdavg the legal norms of
copyright and their development in Europe in recent years when challenged b
digitalisation within society. The second relates to the social norms
corresponding to copyright. The third question relates to metaphors in
copyrightand the conceptions underpinning a few key metaphors as well as
copyright law as a whole.

Norm theory and methodology, the version developed within sociology of
law by scholars as Svensson and HydZn, has been used to study norms. T
three research quess allow the outlining of a contribution to theory
development in the sociology of law, in order to better understand the
relationship between the law and social norms, a relationship that is illuminate
by the proposed theory of conceptions and metaptuotisermore, the case
itself has driven the research. The issue of copyright in a digital societ
embodies issues of extreme interest when it comes to the challenges that t
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digital society brings. Therefore, the thesis to some extent contributes to an
improved understanding of what the digitalisation of so many societal processes
means, a challenge that can be understood in such diverse terms as
collaboration, culture, generativity, sociality, anonymity, identity, privacy,
societal shifts or paradigms.

Path dependence of copyright law

The thesis analyses vital aspects of European copyright and concludes that the
trend in the last few years has been strongly path dependent. Along with this
path dependence it follows that its core conceptions remaingeachaot

matter how much they may be challenged in a digital context. At the same
time, they have gained more powerful means of enforcement, due to the fact
that copyright protection in some vital aspects is failing. This path dependence,
in turn, has cagequences that includes a colonisation of other legislative areas
and conflicts of rights, linked to both property and consumer privacy. The
trend also includes the increasing targeting of the ISPs as being accountable for
the data that passes throughrtimdrastructure. This path dependence in
European copyright means thgpeals to tradition in order to impede change

in regulatory models, are seen as strong arguments, by privileging the status quo
in terms of the increased protection of copyrighshiom, Othe patisérves as

a strong argument for those who benefit from its preservation. This dependency
showdockin effects that, in part, are a result of a conceptual construction in
the law that has not adjusted or adapted to conceptions thatidiaated

from the opportunities and constraints of a digitally networked reality. The
clash between these conceptualisations can likely explain aspects of the gap
between the legal and the social norms relating to copyright and file sharing.
The legal rgonse to the digital challenge resulted in a repressive contemporary
trend, further emphasising the gap between the legal and the social norms.
Additionally, some key legal concepts have become skeumorphs, meaning that
they nowmeanmore than they used toean, and thus regulate a more
phenomena, than they did prior to the digitalisation of society. This means that
the legal claim has widened, but the conceptualisation of why the claim should
be made, inherent in the law, has remained the same.
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Social nans of copyright

For Article IV of this thesis the strength of the social norm corresponding to
copyright was measure both before and after the implementation of the IP
Enforcement Directive in Sweden in 1 April 2009. The study found that
although unauthosed file sharing decreased to some extent, in line with the
purpose of the directive, the social norm that corresponds to copyright
remained weak. This suggests that compliance with a law that is based on we
social norms requires strict enforcementer 6o function. The study did not
measure the lorigrm effects of stricter enforcement, but they are an equally
relevant issue. It is possible that a social norm could develop, within time, ir
line with the regulation, there are examples of this inao#aey; but it is also
possible that such a idpwn approach may backfire and have consequences
that prove dysfunctional not only for the law in this context hand, but also for
it as a regulatory institution of society. This is also studied in Axtictaisl

thesis, in the case of privaopancing encryption technology in relation to file
sharing and legal enforcement, and it is shown that a latent dysfunction of
IPRED in Sweden among the hfggdquency filsharers was an increase in the
use of suclechnologyThese results, we claim, must however be seen in a
grander perspective of law in relation to social norms. Online anonymity is not
only about a few services being offered for an obscure and small group in tr
corners of society; it is oftengeéred as part of the OnormalityO of Internet
behaviour. Which draw attention to a dilemma regarding the striking of a
balance between law enforcement and public trust in the system: governmen
need to choose their battles carefully, for fighting sacdigted behaviour

may actually hinder the fight against socialhanoepted behaviodihere is

much to be done as regards the possible reasons for changes in social norms,
the Social Norm Strength Model utilised in Article IV is one way to guantif
norm strength and to quantitatively state the changes that occur. This is,
therefore, an important tool.
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Copyright and its metaphors

One argument in this thesis is that metaphors can reveal the conceptions that
control them. This means that there ayatterns of metaphors all pointing
towards the same conception. A few of these metaphors are analysed in the
thesis. It is not only the explicit legal metaphors that are thus of interest for
study, and by extension, related metaphors may also biesp stesn from

the same conception. Copyright regulation throughout the world focuses on the
control and reproduction @opiesa concept which, it is argued here, has
become (even more) metaphorical in digital sodetyvord OcopyO elicits the

act ofreplicating an original, which can be described as an action better situated
within an analogue setting. Furthermore, the idea that each copy is valuable and
should be protected stems from the idea that copying involves a cost. When it is
not feasible toalanything online without reproducing copyrighted content,

the conception that the exact numbers of copies should be controlled and
protected is less well adapted to modern societal condiisns central,
because it reveals the conception of camteatphysical and tangible object,
which frames discussions of control over distribution and reproduction,
conceptions gbropertyinfringement agespassingiracy or theftand similar
metaphors, which all take part in the same clastecietal ptdem lies in the

costs of maintaining the conception of a controlled number of copies in terms
of surveillance, protection of Otechnological measuresO such as DRM, and data
retention in enforcing legislation that has a weak social representation.

Conceptios in copyright

Depending on how copyright is conceptualised, the debates, the arguments and
regulatory efforts will be constrained within the logic walls of the leading
conception. The analysis of the conception of copyright shows it to be riddled
with hdes, according to Jessica Litman (2001), i.e., the creator as a solitary
genius or as part of a Ocultural webO, as well as the problem of Oorphan works(
The Internet has questioned the conception of the solitary genius in copyright
law as being a problemmamodel of how creativity happens. The exceptional
experiment that is the Internet has proved that creativity (of some kind) thrives
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without regulated incentives, especially in more collaborative forms. The artists
work and place in a wider culturesisilg tracked online.

The further elaboration of the reification of copyright is to focus on a
conception of copyright as the incentive for creativity, where creativity is viewe
as something that must be incentivised. Litman shows that how the
conceptuadation of copyright has changed over time, especially during the
latter half of the twentieth century, from a mediator of interests between the
authors and the public, towards the model where creativity needs to be
incentivised, thus resulting in a cotioapof copyright as a system of OholesO
that needs to be mended. The problem of conceptualising copyright as ¢
Osystem of incentivesO is twofold. On the one hand, it leads to a benefici
rhetorical position for arguing for more protection and more pbwerf
copyright enforcement, and on the other hand it can be questioned from the
perspective that it does not really reflect the truth of how creativity is best
stimulated, and perhaps especially so in a digital context.

A suggested theoretical contribution

The thesis suggests a theoretical contribution to legal science, particularly tf
part of legal science that is sociology of law. In this particular scientific domain
a norm santific track has developed whibke conception and metaphor
theory proposeahithis thesis is linked to. In essence, the thesis proposes the
importance of metaphors when studying how norms function and the
importance of using metaphor analysis in order to catch the underlying
conceptual origin of a particular norm. This meansthiaimperatives in
norms can be studied in extreme detail, and normative collisions can be derive
from underlying conceptions that may be in conflict. It is findings from
cognitive linguistics as well as contributions from social science and the
philosoply of science that is utilised in order to construct a metaphor
conception theory for the study of norms. This leads to metaphors being
important when there is a desire for social norms to support legal ones, as we
as to outlinef how OhiddenO or unspokspects of law and legal concepts
may control or influence our behaviour.

Conceptions, in the definition of this thesis, workaaset or structures
for thought;setting the boundaries of the surface phenomena, which is the
outcome in terms of languageetaphors and other expressions. Therefore, the
conception is singled out as a subsurface structure that can be revealed
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searched for in the metaphors linked to it. The conception is, in this sense, not
what is explicit in, for instance, a legal agigual but that from which the legal
regulation implicitly emanates, from which the regulation or a part of it is
constructed. Az result of that we surround oursekits abstract or complex
phenomena, we have to utilise metaphors in order to cogltataranunicate

these abstracts. The metaphors therefore may work as the researchable surfac
occurrence that can tell of the underlying conceptions.

Furthermore, the thesis proposesetaphecluster modahd atransition
model where the first meansathsome metaphors can be part of the same
conceptual pattern that is relating to the same conception. This has the
consequence that one metaphor plays a part in giving meaning to the others.
This means that explicitly legal metaphors can receive soppastance in
arguments, from the use of metaphors that are not found explicitly in law, but
are members of the same cluster. The benefits of the suggested transition model
lie in the study of changes of meaning of a particular legal concept. This, |
argle, is particularly relevant in times of rapid societal changes, where the same
legal concept may be used to regulate a whole new set of phenomena, such as
with part of copyright and digital copies. An inherent assumption is here the
possibility that muchnifact has happened to the legal concept in terms of
metaphoricity the longer the law has remained unrevised. This is where the
concept of skeumorphs is introduced, in order to focus the changed meaning
that occurs when a concept becomes metaphoricade@hereis to display
how dependent human thinking actually is on metaphors when it comes to
abstract phenomena. This is an important demonstration, not the least in
relation to that the literal meaning of concepts has no priority in our thinking
over tle metaphorical meaning.

An important difference between legal and social norms when it comes to
conceptions lies in the OfixationO of conceptions in law. When reality changes,
new socially embedded conceptions may relate to the regulated phenomena
differently from how the original conceptions constructing the law do. This
may result in a conflict between conceptions of reality, between those
conceptions underlying and constructing legal norms and those underlying and
constructing social norms. In conclusidtal aspects of both legal and social
norms are constituted by metaphors, which may be used as a key to revealing
the conception that constructs the norm.
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Legal and social change

A common theme in the sociology of law can be described in termgagh Othe
problemO. This is in general perceived as value based differences that consti
lawOs illegitimacy, and has often been the conceptual basis for studies
divergence between legislative promise and its performance (Nelken, 1981
The importance of sat norms for the enforcement of law is often emphasised
(Drobak, 2006). Consequently, legal enforcement that is performed without
the support from social norms risks creating an unstable state, likely leading t
directly dysfunctional consequences, aultiteately fail its manifest purpose.

The importance of informal systems of external control, early recognised b
Ellickson (1998, p. 540; see dsobak, 200§ is indisputably relevant also

for copyright in a digital society. However, an aspect ¢heladsical scholars

in the tradition of sociology of law have not had a chance to reflect upon, but
some contemporary American legal scholars have, is the legislative qualities
the Internet and the digital environment. One could here speak of
(programnng) code as law (Lessig, 1999; 2006) but also of the politics of
technological artefacts, for instance dealing with Otechnological measure:
which often are referred to as Digital Rights Management (although constantly
under attack and often circumven®@dlespie 2007). As concluded in Article

IV below on the strength of social norms corresponding to copyright, the
sudden decrease in -flering among some groups of people after the
implementation of IPRED in Swederas likely due to the fear of being
punished by the state rather than because they or their peers had changed th
moral values regarding unauthorisedlidgging. They stopped as a result of a
fear of getting caught and being punished and not because the element of soc
control had adired. A countaneasure from a group of core sharers, outlined
in Article Il, regarded the increased use of techniques of online anonymisatior
This further supports the coded architecture as a means for directing action
although the BitTorrent protocdigt much of the filsharing is performed by

is a far more obvious example. The latter displays, for instance, inheren
normativity in its architecture (if you download, you also upload) that could be
claimed to represent an underlying conception stenfroingits creator
(legislator) regarding the efficiency in communal dissemination over a networl
of limited capacityThis means that in a digital society, the perspective of a
dynamic interplay between law and social norms from the perspective o
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sociologyof law may be complemented with (at least) the entity of coded
architecturé’

However, one should not, which sometimes is the case with technological
determinism, overstate the significance of the code. If one chooses the
determinist perspective of imi@tion technology, one could assume that file
sharing has to be uncontrolled, that information wants to be free, and that this
is the inevitable path for the future. We should however not so easily accept this
assumption as the truth. One must alwaysmieen that digital technologies;
the code, may serve whoever can shape them. That is part of its generativity,
and this is not a technological or coding process alone. Humans, corporations
and laws are part of a bigger social complex that contributes iowangs
think, act and conceptualise our world. This means that neither the hard laws,
the architecture of our lives, nor the soft code, the social norms, languages,
metaphors and conceptions alone can constitute our reality. It should be borne
in mind inthis context that metaphorical concepts depend for their coherence
and persuasiveness on the motivating social contexts that ground meaning, and
that therefore legal change, too, is Ocontingent on, and therefore constrained by,
the social practices andnferof life that give law its shape and meaning®
(Winter, 2007, p. 897). The metaphoricity in key concepts in law, as shown in
the case of copyright, may offer a sort of flexibility or inertia in the law due to
the skeumorph processes. The flexibility given metaphor is however
limited, which may result in that the legal concept loses legitimacy as it is
continuously stretched out in what it defines, as an early sign of coming change
on a broader scale. Whenever the correlating social practices change in
fundamental manner, the law may lose some of its corresponding meaning, and
one way to detect these processawuglththe analysis of metaphors and their
corresponding conceptions.

* Tentatively, one could teespeak afode normas a parallel object for research to for instance
social and legal norms. To describe code Oas lawO is in a sense to focus the controlling or side
of the Internet and digital artefacts, which is the flip side of the same caitirdirat
describes in terms of generativity (2008). Generativity can enable a locking down, to enforce
constraints, and not only to open up.
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