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Abstract

his Master-thesis assesses the possible diffisultteat surround the

implementation of EU directives into the legal gyss of the EU member

states. The aim of the thesis is twofold. Firsttyintroduces a structural
framework that is able to structure the analysisrgflementation in the European
Union. It starts from the premise that the EU can dbudied as if it was a
Federation. The framework builds upon the divisioselectedactorsandfactors
that have a stake in implementation problems. Sylesgly, selected concepts
from the Europeanization and Implementation theamgy added to augment the
explanatory strength of the framework. Moreoverdenying can and will
problems found in a detailed literature and emairresearch are used in the last
stage of the framework; the compliance with EU dikes. The preliminary
application of the structural framework upon two paémcal case-studies of
Germany and The Netherlands seems to indicatehbaaggregate framework is
able to structure the study of implementation peoid on the supranational,
national and local level. Secondly, the aim of tiesis is to answer the question
which of theactors and factor are involved in the majority of implementation
problems. This study shows that across all EU tetle® decentralized character
of enforcement by the Commission, the constituliaed up of a member state,
the content of a directive the adequate technindl scientific infrastructure in
place on national level, shifting national intesgesthe room for national
bureaucracies to decide on policy details and gtrdomestic pressure are the
most explanatory problems found inherent to theraand factors studied.

Key words EU directives, Implementation, Compliance, Eu@npeation,
Implementation theory.
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Figure 1. Proposed Structural Framework for analyzing El@dive
Implementation problemsy: Pieterjan Rozenberg.
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| Introduction

1.1 The subject of the study

very year the institutions of the European Uniobl)[Eeaches hundreds of

decisions in various policy areas where it possesse relevant

competences. The EU can hence be called a lawsintemorganisation.
The majority of these laws which are decided uppithie European Council and
the European Parliament, on the initiation of thedpean Commission need to
beimplementednto national legislation, in order to produceittell effects.
Implementation is, like the rest of the Europeariodnsomewhasui generis.
Implementation of EU directives forms the end staf¢he EU policy making
process and is a significant part of this policygass. It may therefore be
wondered why do member states whose interests seetn be neglected in the
policy formulation fail to transpose and implemeatrectly EU legislatior??

Late and faulty implementation is problematic duese it endangers the
credibility and the effectiveness of EC law. In therds of former Internal
Market Commissioner Bolkestein, ‘Delays in puttitigectives into effect cause
enormous harm to business and to citiz&nEhe correct implementation of EU
law is indispensable for the effective working abr@munity law, i.e. the same
laws should be applicable in the same and consistanner throughout the EU.
In addition from a political science perspectivaplementation has become what
Pressman and Wildavsky call a ‘decision point’, vehearification is required for
the implementation of the policy embodied in a clise* During the European
Council in Stockholm in 2001, the member stategedrthat the backlog in the
implementation of EU directives should not be mitian 1.5% of the total of all
directives in forc& however as the monitor results of the Commis$wr2006
show, many member states are not able to fulfil gnomisée. However, it seems
that for 2007, the results are slightly better.

Within this study of the implementation of EU regiibns into member
states, the directive is the central. The direcisvene of the main instruments of
harmonization used by the Community institutions biong together or co-
ordinate the disparate laws of the Member Statesiious fields. Directives are

| am very grateful to Professor Ole Elgstréom @ tepartment of Political Science at Lund Univgrsiweden
who has helped me with advice and supported mediardo reach this end result.

2 M. Mendiou, ‘Non compliance and the European Cossinn’s role in integration,’ inlournal of European
Public Policy,3, 1, 1-22 (1996) p 8.

3 European Commission, 2004, Internal Market ReRig:disparities between member states in impleingnt
and applying results. IP/04/33, 12 January 20(®BR.p

* J.Pressman and A. Wildavsky, ‘implementation. Hereat Expectations in Washington are Dashed in
Oakland, % edition. (University of Calfornia Press, 198424

® Bernard Steunenberg en W. Voermans, ‘De OmzetiamgEuropese Richtlijnen: Instrumenten, technieken
processen in zes lidstaten vergelekeport for Dutch ministry of Justic.eiden 2005) P 35-36.

® See European Commission tables in the appendibeuihl on page 41.



binding as to the end to be achieved, but it leassgsee choice as to form and
method open to the Member Statddowever, member states have the task to
implement a directive in time and correct, in ortteavoid discrepancies between
community law and national law. Under article 226 tbe EC Treaty the
European Commission is given the right to initiaméringement procedures
against member states that have not succeed iremepitation correctly and in
time. The proceedings of the infringement are $@ecin Figure 7.2 at page 42
of the Appendix.

1.2 The Purpose of the Study

The complexity of the implementation process caubas the European Union
frequently encounters considerable problems witle implementation of
directives. The aim of this paper is bipartite. Thst aim is (1)to construct a
structural framework for the analysis of impleméimia problems in the
European Union policy procesShe second aim is (2o draw a cautious
conclusion as to which of the actors and factowslistd are pivotal in the causes
of implementation problems in the European Unidrhe purpose of the
framework is to structure the analysis of the peaid that can arise in the
implementation process of EU directives. Were nubsties focus on one or a
couple of actors on either the domestic or theagdional level, an attempt will
here be made to develop a framework that is abématyze the problems that can
arise around the implementation of EU directiveson the moment a EU
directive is decided upon after European level tiagons, to the moment where
the European Commission and European Court ofcéu§CJ) have to step in
and use their power to ensure compliance with ardiggttive by a member state.

The structural framework endeavours to emphasigddtt that causes of
implementation problems can be found and analyzedaih the domestic and
supranational level. The structural framework thdk be proposed in this thesis
will make use of existing theoretical concepts,etakrom the Implementation,
Europeanization and Compliance theory and a distimcwill be put central
between selectedctorsandfactorsthat are central in analyzing implementation
problems in the European Union. Recall figure lpage 5 for a graphical
reflection of the in this thesis proposed strudttreamework.

1.3 The Method and Material of the Study

The research design of the thesis is constitutélderdollowing way; After having
introduced the structural framework in chapter dneshapter two the actor and
factor component of the framework will be studieda study of the existing
implementation-literature. Sources of implementatwoblems that according to
the literature can arise during the implementatwacess will be categorized
under the respective actors and factors. Subsdguant provisional empirical
study in chapter three will investigate to whatestthe problems discerned from

" Paul Craig and Grainne de Burca, ‘EU Law, texsesaand materials’ (Oxford 2003) p 114.



the literature research can also be found emplyical the process of the
implementation of the Water Framework directive @B0/EC in Germany and
the Netherlands. With the insights from these twwalies the remainder and the
applicability of the structural framework will irhapter five be discussed Finally,
in the conclusion an answer will be given to the tentral research questions.
The analysis will be based firstly uponademic political science
literature, but use will also be made off legal enl in order to shed light on the
legal dynamics that form the fundament of the immatation and compliance
process. Secondly, for the empirical study extensise will be made of German
and Dutch primary sources, to be able to get daetaihformation on the
implementation of directive 2000/60/EC. Joined tbge both primary and
secondary literature are able to answer the twaa@amsearch questions.

In sum, the EU implementation-process is definitalyfascinating, although

somewhat ignored part of the EU decision makingcgss. It is crucial in the

European integration project. The member stateth thie help and pressure of
the Commission and European Court of Justice, espansible for the correct
and in time implementation of EU directives and taw abiding to these

directives afterwards. Implementation is the mom#fithout a strong attention

for implementation, the EU-project runs the risk béing delayed and

marginalized. Therefore, big interests are at stakeU implementation and this
paper would like to underline this importance.



Il Theoretical Concepts on
Implementation in the European Union

he EU beingun object politique non-identifiét will be attempted in this

chapter to develop a structural framework, thaabke to study problems

with the implementation of directives in the EurapeUnion in a
structured manner. The framework tries to combime ‘actor and factor
distinction’ on the one side with concepts fromlbtite Implementation theory
and the Europeanization approach on the other Side.framework starts with
the assumption that the implementation of EU divestin the European Union
can be analyzed as if it was a federal polity. iif@n reason for this is when this
has been proven, federal implementation theorybeaapplied. However, it is not
a straightforward procedure to apply (federal) iempéntation theory on the EU,
as the EU does as yet not constitute a state. phgral representation of the
structural framework can be found on page [5].

2.1 The European Union as a Federal Polity.

What differentiates a federation from an unitargteyn is the fact that there is
constitutional and political status of lower-leggvernments in relation to central
authorities. The EU is highly decentralized andefatlarrangements can be said
to be present when ‘the principle of the divisidnpowers between centre and
regions is established constitutionally, and crizehold an identity at both
levels.® The application of the theory of regulatory fedisra, developed by
Kelemen, on the European Union confirms the natina the EU can be analysed
as a federal state.

Kelemen states that ‘regulatory fedenaliss an institutional arrangement
that divides the public authority to establish amgplement regulatory policy
between one ‘federal’ and two more ‘state’ governta2A system of regulatory
federalism should have three basic attributestliziréwo regulators.” The system
is divided in two primary levels of government,ezléral and a state level. Both
levels have the authority to regulate economicvagti however the federal
government can do this for the whole system, tage gjovernments only for their
own jurisdictions. Secondly, there exists a ‘commuarket’. The group of states
which together form a federation have agreed antlaigselves (for example in a
constitution or treaty) to establish free interstabmmerce. Thirdly, there should
exist what Kelemen calls ‘High Court Adjudicatiorih this situation both the

8 McKay, David., ‘Designing Europe — Comparative $@ss from the Federal Experience. (Oxford 20020.p
° R. Daniel Kelemen, ‘Regulatory federalism, EU eamimental regulation in comparative perspective,’ i
Journal of Public Policy¥2000) Vol. 20, p 136.



federal and state governments recognize a higlt toiloe the ultimate arbiter of
disputes between them

To come back to the matter of implementation ioédives in federal
states Kelemn notes that leaving implementatiorfederal regulations in the
hands of state governments inevitably leads to emeawmplementation. When
states have different preferences than the fedgraérnment, they also take
different approaches to implementation. Therefemen states, ‘a division of
competences persists in which the federal goverhmgmimarily responsible for
policy making, while state governments are prinyarésponsible for policy
implementatior!® The theory of regulatory federalism therefore jdes useful
conceptions in order to analyze the implementadioBU directives.

From the European level the framework descendseadmestic level. Thactor
and factor are the central analyzing mechanisms in the framewn the
framework the analysis of influence of the five casi descending from
supranational to domestic, on implementation prmollend the factors form a
central aspect of the frameworkThe analysis is modelled in¥a— Y research.
Here, Y = implementation problems with directives in the Egan Union.l
assume that certain actod§! (to X2) have a stake or influence in these problems.
These areX2) The European CommissiorX4) The European Court of Justice.
(X3) National Governments.Xd) Bureaucracy in the Member StateX5)
Interest Groups on the Domestic Level. These actdls be systematically
investigated and it will be attempted to explaireithindividual influence.
However, with the focus only oactorsthe analysis would loose its explanatory
strength, unless the relevdattorswould be analysed as well. Factors can be the
capacity of national administrations to implement new directive, the
characteristics of a particular directive itself thve policy area in which the
directive tries to introduce new rules. In chapteee the actors and factors are
further introduced and analyzed. In the remainofethis chapter, the other
theoretical concepts of the structural framework euirrently be discussed.

2.2 Theoretical Concepts at the Domestic level —
Implementation Failure explained

2.2.1 Theoretical Concept #1 ‘Goodness of Fit’

The first concept that will be introduced in tharfrework is ‘the goodness of fit
argument’ advanced by Risse, Cowles, and Capofdsogoodness of fit is one
of the central aspects in the Europeanizationdlitee and it stresses the upon the
‘fit' between EU level processes, policies, anditofons and those found at the
domestic levet? The main idea is that Europeanization matters dntiere is

19R. Daniel Kelemen, ‘Regulatory federalism, EU eamimental regulation in comparative perspective,’ i
Journal of Public Policy¥2000) Vol. 20, p137-138.

1 Recall the graphic of the structural frameworkpaige 5.

2 Thomas K6nig, Brooke Leutgert and Lars Méader, tiies with timelines: explaining trends in transtios
delay,” (2005) p 7.
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divergence, incompatibility, or ‘misfit’ between Epean level institutional
processes, politics and policies, and the domdstiel. In order to produce
domestic effects, EU policy must be somewhat diffito absorb at the domestic
level* Radaelli states that when adjustment pressuisbecause the content
of EU policy is already present in a member stHtere is no need to change
domestic institutions. Simply, because there eaigiood fit between national
policy and the EU policy. On the other side, whae tlistance between EU
policies and national ones is very high, membeestwill find it very difficult to
implement the European poli¢§’However, one should be careful not to conclude
that goodness is a encompassing explanation fdetinepeanization of domestic
institutions. Factors like bureaucratic structuresiporatist or pluralist style of
decision making, the centralization or decentréiliraof power are often also
indispensablé”® Bérzel and Risse present a testable goodness bf/giothesis.
They argue: ‘The lower the compatibility betweenrdpean and domestic
processes, policies, and institutions, the higheradjustment pressure.’

2.2.2 Theoretical Concept #2 ‘Communication modél later-
Governmental Policy Implementation’

The Communication model developed by M.L. Gogginl89d° is the second
concept introduced in the framework. This Ameridzased model is largely
pointed to a federal system. It endeavours to cocisa model for the analysis of
implementation, with a strong emphasis upon whé&tctd the acceptance or
rejection of messages between layers of governn®e¢. Figure 723 for a
graphical sketch of this model. The underlying @ptoalization is the
intergovernmental policy making as an ‘implemetatisubsystem full of
messages, messengers, channels, and targets mpemaiinin a broader
communications systeffi.State-level implementers form in this constellatibe
connection for communications coming from both odl and local level
senders. The Communication model discerns two iewggnt variables. Firstly,
the federal level inducements and constraints (ogmfrom ‘the top’) and
secondly, the state- and local level inducementdiscanstraints (coming from ‘the
bottom’). The federal, state, and local inducemeansl constraints impact a
state’s decisional outcome, as well its capacityact The decision of the state
decision makers to act is influenced by their pgtioa of the messages flowing
from the federal, state and local levels. The ciéypad a state to act is of great

'3 Simon J. Bulmer and Claudio M. Radaelli, The Eesanpization of National Policy. In: The Member Ssabé
the European Union (Oxford 2005) p 346.

!4 Claudio M. Radaelli, The Europeanization of PuBlalicy. In: Kevin Featherstone en Claudio Rad4etiis)
The politics of Europeanizatio2003) p 44-45.

15 |bidem., p 45.

5 M.L Goggin et al.)Jmplementation Theory and Practice: Toward a thjeheration(1990).

" Michael Hill and Peter Hupémplementing public policgLondon 2003). p 67.

18 Kurt D. Cline, Defining the implementation problearganizational management versus cooperation. In:
Journal of Public Administration Research and Thehrly 2000; 10, 3. p 554.
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influence of a state’s ability to perform in congpite with a national manddte.
Subsequently there are two intervening variablestly, organizational capacity.
This is the structure, personnel and financial weses of a state. Secondly,
ecological capacity. This is the environment whegestate government operates,
for example the state’s economic, political, aridaional capacity’ The central
aspect of this model is the communication betwéenféderal, state, and local
level of the government. It sees national policy‘faderal messages.” Goggin
states that ‘state implementation behaviour is m@ction of inducements and
constraints provided to or imposed on the states) felsewhere in the federal
system, above or below the state level, as welif dlse state’s own propensity to
act and its capacity to effectuate its preferentes.

2.2.3 Theoretical concept # 3 ‘Degree of Domesharie’

Constituting the third theoretical concept absoriedhe framework, domestic
change will occur in the case that an EU directoamtains a significantly
different set of policy concepts than that alreadtsted in national laws. This
was shown in the discussion of the ‘Goodness ofapproach. The degree of
domestic change in response to this Europeanizataonhowever vary greatly.
Borzel and Risse discern three degrees of domelséinge. Firstly, there can be
question ofabsorption.In this case Member States will incorporate Euampe
policies or ideas into their domestic structurewdweer, the policy coming from
the EU level will not greatly change the nationabgesses and policy in place.
The domestic change will therefore be small. Selyonthe adoption and
implementation of an EU directive can leachtwommodatiopwhere EU policies
will be accommodated into existing national stroesu Also here the underlying
principles will not change. For example the polian change, but the institutions
will stay the same. The domestic change will be @stdThirdly, an EU directive
can lead to aransformationwhere member states replace existing policies,
processes and institutions by new, highly differenes. Here, the degree of
domestic change is very high.

2.2.4 Concept # 4 Can versus Will Concepit.

So far, consequences from either the deeds oficeatdors or the influence of
certain factors have been assigned. As will b@thiced in this thesis, it is useful
to not only ascribe the cause of certain implententadifficulties to an actor,
factor or a combination of both, but also to cligssihether the causes have a
voluntarily or involuntarily background. Discernirnige voluntary or involuntary
character of the implementation deficit of a paac member state is highly
important for the Commission in selecting the rightechanism to ensure

¥ Kurt D. Cline, Defining the implementation problearganizational management versus cooperation. In:
Journal of Public Administration Research and Thehrly 2000; 10, 3. p 554.

%% |bidem., P 554.

2L M.L Goggin et al.Jmplementation Theory and Practice: Toward a thjeheration(1990) p 31.

22 Borzel and Risse, Conceptualizing the domestiaichin: Kevin Featherstone en Claudio Radaelli.jébse
politics of Europeanizatior(2003) P 71.
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compliance. This is also the core of the complialiteeature. However, the line
between can and will is rather thin. It can beestahat most of the causes of
problems ofactors can be ascribed as voluntarily decisions. The Cgion’s
decision to strike a political deal with a membites is obviously voluntarily, but
the problems arising from the principle of decditeal enforcement of the
Commission has a more involuntary connotation. Heremost of thefactors
can be framed as involuntarily actions. A membatesthooses not voluntarily to
have a low level of GDP or a modest level of cossenin its society. For the
following discussion of the third stage of the feaork it is indispensable to
have a mechanism to categorize an implementatioilgm as being of voluntary
or involuntary nature.

2.3 Theoretical Concepts at the EU level- ensuring
compliance with EU directives.

Within the European Integration literature, seveseholars have attempted to
analyze and theorize the law abiding by membeestafompliance means not
only the on-time and correct implementation of dlingees and regulations, but
also the avoidance of non-compliance with alreadsteg directives, regulations

and the EC Treaties. Within the EU institutional-ge the main focus of this

research is on the European Commission and thealB@heir involvement of

the compliance of internal market law. With thig ttircle is round and we are
back at the Kelemen theory of the regulatory steein are the two primary
levels of government; the European Commission (tegewith the European

Council) and the National Governments. Is the ‘H@yurt Adjudication’ the ECJ

and lastly there exists also a common market.

2.3.1 The Enforcement approach

This approach assumes that the member states oEuhgpean Union have
defection incentives and that states violate valrilyt international norms and
rules. The reason is that they do not want to bi@arcosts of compliance. The
enforcement approach therefore states that conggliproblems are best solved
by increasing the likelihood and costs of detectiooughmonitoryand the threat
of sanctions™ Haas states: even if a state may believe thaingjgntreaty is in its
best interest, the political calculations assodateth the subsequent decision
actually to comply with international agreementse adistinct and quite
different.”* Non compliance can also have an economic causiainmember
states do not comply because compliance is disimdpuscarce resources that
could be put to alternative uses. Transparencgaseased with monitoring, and

% Jonas Tallberg, ‘Paths to compliance: Enforcemdanagement, and the European Union, limernational
Organization,Vol. 56, No 3. (2002) p 611.

% peter M. Haas, ‘Compliance with EU directivesighss from International Relations and Comparative
Politics,” in: Journal of European Public Polic}998 p 19. In; Jonas Tallberg, ‘Paths to Compkanc
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sanctions raise the costs for member states ofcoaompliance. Together,
monitoring and sanctions carry the capacity of wligig defections and
compelling complianc& The effectiveness of the enforcement approactesari
with the level of behavioural changes required bgim@ctive. However, non
compliance or free riding becomes less attractvetates the more likely they are
to get caught and punishét.

2.3.2 The Management approach.

The management approach departs from a very diffeassumption about the
reasons for the non- compliance of a member sBdezel states about the
management approach: ‘States are in principle mngillito comply with
international rules to which they once agre€dn this approach, non compliance
iIs conceived as a problem of ‘involuntary’ defentiorallberg notes that the
management approach assumes that capacity linmsadad rule ambiguity are
the reasons for non-complian@eHowever, instead of punishing the member
states for this caused non-compliance, the manageapproach stresses the
importance of capacity building an rule specifioatiThe Commission is in place
non only to monitor and sanction, but also to pieviinancial and technical
assistance for member states with weak implementatpacitie$? Chayes and
Chayes also state that ‘if we are correct that pi@cipal source of non
compliance is not wilful disobedience but the lawkcapability or clarity or
priority, then coercive enforcement is as misguidesl it is costly° The
management approach states that the mechanismt anterpretation need to be
formal adjudication in international courts; infahand non-binding meditative
processes can also clarify treaty rules.

% Jonas Tallberg, ‘Paths to compliance: Enforcemdanagement, and the European Union, liternational
Organization,Vol. 56, No 3. (2002) p 612.

% Tanja A. Borzel, ‘Guarding the treaty: The Comptia Strategies of the European CommissiorTha State
of the European Union Vol 6.: Law, Politcs and Styc@xford 2003) p 199.

2" |bidem., p 200.

% Jonas Tallberg, ‘Paths to compliance: Enforcerdahagement, and the European Union,liternational
Organization,Vol. 56, No 3. (2002) p 613.

% Tanja A. Borzel, ‘Guarding the treaty: The Comptia Strategies of the European CommissiorTHa State
of the European Union Vo.l 6.; Law, Politcs and &t Oxford 2003) p 200.

% Chayes and ChayeBhe New Sovereignty- Compliance with InternatidRegjulatory Agreement€ambridge
1995) p 22.
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lIl Literature Research

3.1 The European Commission — (X1)

he analysis of the selected actors and factorsistthris section with the role and

influence of the European Commission on the progeggementation with EU

directives. The Commission is not a monolithic blbat can be discerned into
two parts. The ‘College of Commissioners’ and Berhmission’s services” If political
and administrative tasks could be disentangled,Gbkege would be responsible for
politics and the services for administration. Ittie latter that has the focus in this
section. The services have always been small i® siampared with national
administrations. The reason for this is that then@dssion itself rarely implements EU
policies, an activity that requires a large numtifecivil servants. It collect and asses data
through ‘in-house’ monitoring on whether the Eurapdaw is properly applied and
enforced in the member stdfeSince this function is labour intensive and time
consuming, the Commission depends for this funceso heavily on the national
implementation authorities as its own sources alagively limited®

The EC Treaty delegates the competenabdoEuropean Commission and the
European Court of Justice to monitor and sanction-compliance. The Commission
shall according to Article 211 EC ‘ensure that fgrevisions of this Treaty and the
measures taken by the institutions pursuant thexetoapplied.’ If the state concerned
does not comply with the opinion of the Commissibmay bring the matter before the
ECJ under Article 226 E&.In the different stages of the infringement praced see
figure 7.2 in the appendix, the Commission actlees grosecutor and the ECJ as the
judge. The Commission central task is to monitompliance, when problems are
discerned it sends a ‘Formal Letter’ to the conicerrmember staten which problems
are stated and a request to the member state @dtgiown observations on the matter,
with a deadline of two months. The formal lettenat part of the official proceedings,
but is part of the preliminary stage that serves thurpose of information and
consultatior?® It gives the member state the opportunity to getkbin position without
any further consequences. If a member states thilnhas not implemented the
obligations of an EU directive, the Commission seadReasoned Opinion’, which is the
start of the official proceedings against a MemBtte. The Commission states in the

3 Liesbet Hooghe and Neil Nugent., ‘The Commissi@esvices,’ inThe Institutions of the European Union
(Oxford 2002) p 149.

%2 Tanja A. Borzel, ‘Guarding the Treaty: The Comptia Strategies of the European Commission,The
State of the European Union Vol. 6 Law, Politiasd &ocietfOxford 2003) p 203.

% B. Guy Peters, The Commission and implementatiché European Union: ‘Is There an Implementation
Deficit and Why?' in: Neill Nugent (edsit the heart of the UniofLondon 1997) p 191.

34 UIf Sverdrup, ‘Compliance and Conflict Managemienthe European Union, Nordic Exceptionalism,’ in:
Scandinavian Political Studies Vol. 27, 1 (20048.p

% Tanja A. Borzel, ‘Non Compliance in the EU; Patiw} or Statistical ArthefactPournal of European Public
Policy 8:(2001)P 806.
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letter the legal justification for starting legatopeedings and detailed prove why the
member state has infringed Community law and staedeadline for which the
irregularities must be solvédThe last stage in which the Commission has a stattee
‘Referral to the ECJ.’ This is the last means ifnamber state is persistent in its non-
implementatior?’

From the literature it is proven that t@emmission will assist member states
technically when a member state is in the procéssiplementing an EU directive but
lacks the sufficient expertise and administratiesources necessary for a correct
implementation. Borzel notes that ‘while the Eurap&nion has expanded its legislative
competencies, the implementation and enforcemeBuodpean law firmly rests within
the responsibility of the member states. Mbaye sibteat the Commission has many
programs that ‘help actors interpret policy, thatead aid to poor states, and that
encourage cooperation.’ But, as Mbaye states, danga problems remaifi.

The Commission generally tries to avaddnfal sanctions stage and prefers to
negotiat?’ and discuss the matter informally with the contgrfnmember state.
However, the Commission possess considerable timtie deciding whether and when
to open proceedings and to move from state ofrtfimgement procedure to the néxt.
The Commission communicates with member governmamisdeclares its readiness to
use economic sanctions against tféM/hen the Commission has send its first letters of
notice the number of delays diminish generally vgojckly. As Snyder remarks, it
seems that negotiation and adjudication are twerrative forms of dispute settlement.
But in the daily practice and working ideology betCommission, the two mechanisms
are complementary. Snyder states that the main &drdispute settlement used by the
Commission is negotiation, and litigation is simgypart, sometimes inevitable, but
generally a minor part, of this procé$s.

Dimitrakopoulos point out some critics the Commission. It is sometimes seen
‘as an unhelpful and occasionally unreliable sowtessistancen the transposition
stage.** It has been argued that the principle of decant&@lenforcement of Community
law leaves the Commission, which does not enjoydirect political legitimization, in a
weak and ‘invidious position.” Mbaye remarks in #re article that the Commission
may act strategically when selecting cases thattargo before the ECY.Bérzel
concludes that the Commission may treat some mesgtagrs more carefully than others
because they are more powerful; this can be bedhegecontribute significantly to the

% paul Craig and Grainne de Burca, ‘EU law, texsesaand materials’ (Oxford 2003) p409.

37 |bidem., p 411.

3 Heather A.D Mbaye., ‘Compliance in the EuropearodnAdministrative and Judicial Phase Policy
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3 Jonas Tallberg:Making States Comply, the European CommissionEtirepean Court of Justice and the
Enforcement of the Internal Marke®tudentlitteratur Lunds Universitet; doctoral shstation’ (1999) p 39-40.
0 Tanja A. Borzel, ‘Guarding the Treaty: The Comptia Strategies of the European Commission,The
State of the European Union Vol. 6 Law, Politiasd &ocietfOxford 2003) , p 209.

“1 Bernard Steunenberg en W. Voermans, ‘De OmzettmgEuropese Richtlijnen: Instrumenten, technieken
processen in zes lidstaten vergelekeport for Dutch ministry of Justic@.eiden 2005). P 38

“2 Francis Snyder, ‘The effectiveness of European @anity Law (1993) and, 1993, Jénsson and Tallberg,
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EU budget, have considerable voting power in therCo, or their population is very
‘Eurosceptic’ and the Commission is careful to dvopsetting public opinion in these
member states by officially shaming them for nompbance with Community law.
Susanne Schmidt notes that the Commission is inpadng to the ECJ much more
restricted in its actions. The ECJ is independbnt, the member states have various
mechanisms at their disposal to control the Corrioriss

The Commission itself also has advargage achieving good implementation
records by the member states. Mastenbroek stadeslitiplementation problems put a
drain on the Commission’s scarce time and persoheehuse investigating instances of
alleged late or incorrect implementation is cumbers and time-consuming®’Having
analyzed in this section on the functions the EeampCommission performs, a number
of problems, inherent to the functions the Commisgberforms in the implementation
and compliance process, have been discerned.

3.2 The European Court of Justice — (X2)

The second X under investigation here, is the EeaopCourt of Justice and its the role
and the position in the implementation process & Hirectives into national
administrations. The analysis of the role of theJHtas received less attention from
political scientists and is largely confined todégcholars. As has been shown in the
previous section, the ECJ comes into play wherCihiamission has made the decision
in the third stage of the infringement proceduréadce a member state before the Court.
In this stage the ECJ as the decisive arbitrattwden the Commission on the one hand
and the concerning member state on the other Aafile EC Treaty sees a complaint at
the Court as theltimum remedung final measuré

The role of the ECJ in the implementatijorocess is stressed by numerous
scholars. Tallberg for example states that ‘oncase has been referred to the ECJ, the
room for bargaining (the preferred dispute setti@nmeechanism of the Commission) is
significantly reduced. However, it happens that inerrstates are becoming afraid with
the prospect of a negative ECJ judgment. This pii$giis very reasonable, as about 90
percent of all infringement judgments are in favofithe Commissiof’ Member states
will transpose a directive to avoid further stepd ¢he eventually a case before the ECJ,
in which, as has been stated already, the chamtehtd ECJ will rule in favour of the
Commission or other complainants is very lafy@he ECJ has started to impose

5 Andrew Jordan, ‘The implementation of EU envir@mtal policy: a policy problem without a political
solution’, Environment and Planning C: Government and Paoligy(1999) 69-90.

“% Ellen Mastenbroek and Mendeltje van Keulen., ‘Baythe Goodness of Fit, Europeanization of Member
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“8 . Amtenbrink. and H.H.B VeddeRecht van de Europese Urf2en Haag 2005) p 215.

9 Jonas Tallberg, ‘Paths to compliance: Enforcemdanagement, and the European Union, limernational
Organization,Vol. 56, No 3. (2002). P 11.
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financial penalties on member states for failingnplement EU directive?. It is clear
from the literature that the ECJ has a threatepimgose.

The literature names the infringement procedurd) e Court as final enforcer,
effective® However, as is argued, implementation varietié sérsist. We might
conclude here, that this implicitly states that @wart is not effective or powerful enough
to enforce correct and equal implementation. Apmi#yre other forces are also at work
that hinder a correct and equal implementation Wfdiectives. Dimitrakopoulos points
at the importance of the ECJ in implementation binting at the fact that institutions do
not change easily. They often only adjust to exkpnessures, in this case the obligation
to transpose EU law under the guidance of theguidence of the Court of Justite.

Dimitrakopoulos also points at the féwat the jurisprudence has restricted the
capacity of national authorities to utilize institunal autonomy in order to undermine
implementation. Connected to this the Court ha®atgdl that a state cannot invoke
‘special circumstances’ for not implementing a aerdirective. The reasoning here goes
that the negotiations in the Council allows themdsses the implications of a draft piece
of EU legislation and to make the appropriate miovis.** Using the principle agent
principle, as Tallberg does, the high degree oepahdency the ECJ possess to act
against the preferences of its principals, the negnsbates can be explained. He states
that the Commission is ‘subject to participationsdh monitoring by national
governments through the comitology system and ttiexte is no such direct effect and
intrusive monitoring in the Court’'s decision makipgpcess® The functioning of the
European Court of Justice within the implementatiord compliance stage has been
analyzed in this section. It is an indispensabléoraen enforcing the solving of
implementation problems by member states.

3.3 The National Governments- (X3)

The third X under investigation are the NationaV&mments. In this section the role of
the national governments in implementation of Ekgctives will be investigated. As has
become clear, the responsibility for the practiogdlementation of an EU directive rests
largely with the Member States. For the purposenglementing directives, as Giuseppe
Ciavarini Azzi states, the member states could strhe regarded as ‘an extension of the
Community institutions®
The role of the national government isophl both in the ‘uploading’ and

‘downloading’ process of an EU directive. The upliog process takes place during the

*L UIf Sverdrup, ‘Compliance and Conflict Managemienthe European Union, Nordic Exceptionalism,’ in:
Scandinavian Political Studies Vol. 27, 1 (2004.p
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negotiations about an EU directive on the EU Ideativeen member states. The member
states will try to get its preferences in the fipabvisions of the EU directive. With
downloading is meant the process whereby EU direstare absorbed in the national
administrations of the member statésiéritier states that member states seek to shape
European policy-making according to their interestd domestic interests. At the same
time they have to adjust their institutions to Epean legislation once the latter has been
enacted®

When applied on the EU as a federal esystvith two different levels of
government (national and European) this concepjesig that the preference formation
processes of the lower-level polity and the higleeel polity are clearly distin¢t. This
concept predicts that when a certain member stdenbt been very successful on the
European level to see its preferences back in andikttive (the ‘uploading’ of its
preferences), it will try to resist the implicat®rof the EU directive during the
implementation stage. Borzel points to anotheraeasf problems in the downloading
process. the state’s substantial interests an@énerefes might change over time, either
because of domestic changes or because of envimtahohanges. Between the adoption
and the implementation of a directive are often tiwothee years. This provides
incentives for defection and for non-compliant @actas a consequence.

If changes do meanwhile occur in thecBpme policy field, this can create
incentives for defection and for non-complaint actias a consequence. In situations
where states have to cooperate, states often hawecantive to come back on their
promised commitments. In the literature it is slatieat member states sometimes gain
often more from benefiting of the directive, withidputting in their own fair shar&
Here we touch upon the problem of free riding. Difkapolous states that how EU law
is actually transposed in the member states iselargletermined by national
constitutional rule§! The principle of institutional autonomig hereby important. This is
the right of the member states to perform the tésksstem from membership of the EU
on the basis of their own constitutional rulestestan article 249 EE

Generally, if a government can ensuratamosphere of corporatism, it can reduce
the management problem at the moment an EU diectivready to be implement®d.
Corporatism is a cooperative relationship betweewegiment and interest groups, a
constellation which is necessary for stability apcedictability when EU law is
implemented. A close and cooperative arrangemdmtdas the state and interest groups

>’ Tanja A. Borzel, ‘Pace-Setting, Foot-Draggin, &®mce-Sitting: Member State Responses to
Europeanization, Journal of Common Market Studigsl. 40 (2) (2002) p 196.
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will improve compliancé’ To conclude, implementation problems can ariserwihe
government does not have the adequate, techniahl saientific infrastructure to
implement efficiently EU directives and must undk&g major investments to attain the
necessary mechanisms a EU directive is demaridiag.the central actor between the
EU supranational institutions and the various maticactors in the implementation and
compliance of directives, the national governmexts indispensable actors both at the
negotiation and decision upon the content of the dildctive, as well as during its
subsequent implementation and compliancy process.

3.4 The Bureaucracy in the Member States- (X4)

With the analysis of the bureaucracy in implemeatatthe investigation descends again
to a lower level of analysis. However, closely cected to the previous actor, the
national governments, the bureaucracy insertswis dimension in the downloading of
EU directives into the national administration. 8imHix clarifies this point in his book.
He points at the fact that governments are noagniactors. Within the government, it
are politicians and bureaucrats that have diffeiretests. Hix states that politicians are
seeking re-election, where bureaucrats seek mdigeinte over policy outcomes, for
example through larger budgets or greater freedomshape their organizational
structures and policy choic&As Steunenberg remarks, administrations can Haigof
influence in the different phases of implementatitwational actors responsible for
implementation may be tempted to claw back what tbst at the summit’

Until recently politics and administoat were two separate domains. In this set up
administration was the neutral, instrumental andngiic carrying into effect of policies
chosen by politics. Later research showed thatipaldministration was not the same as
politics, but was a part of politics and a stagettie policy making proce$&.The
literature is quite in agreement about the fact tbgislators on the EU level are often
unwilling or unable to write detailed, clear, catsint, unambiguous legislation. The fact
that the national administrations subsequently htavenake choices about the policy
details, makes them relatively influential. An Elifedtive can be simple, vague or
incomplete, or even incorporate two different otansistent policy goals. This could
have been done deliberately by the EU governméetsause they could not agree on a
firm policy choice, but wanted anyway to state getlpraised for having passed an new
EU directive.

Obviously, under these conditions andhitis access to detailed information and
its skills, the national administration can playtaghly important role in the absorption
of a new EU directive. Shapiro predicts caution wbthis influence. He states that
‘everyone knows that it would be a miracle if aleMber States administrations were

% Michael Keading, ‘Determinants of Transpositiondyein the European UnionJournal of Public Policy
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implementing most EU regulations, let alone dingxgi in even approximately the same
way ® That national bureaucracies have their own intexgenda is also confirmed by

Tallberg who states that an EU rule that requireanges in well established

administrative structures, procedures and practateshe national level meet with

resistance from bureaucracies with vested intenesisisting arrangement.

The make up of the national adminigtrais of major importance in explaining
the way the administrations deal with EU directivésenerally, the lower the
administrative and political capacities of a stated the tighter the timetables for
implementation are, the higher is the number of cmmpliance cases and the lower are
the prospects for a successful transformation of campliance into compliance during
the different stages of the European infringemeotgdure’ Bérzel adds to it that larger
administrative capacity brings about fewer violaficof European law. In order words,
the composition and size of the national adminiisinadoes matter for a member states’
performance in absorbing EU directives. An impadrtdiactor inherent to the
characteristics of the bureaucracy is the lackimdrfcial or personnel resources. Azzi
states that most member states, especially whenatteeconfronted with an increase in
the number of directives have to devote extra nmamep in a certain policy aréaWhen
this extra man-power or means are not present liseration will be delayed. The
implementation and compliance literature shows that administrative and political
capacity of the member states and the tightnemetables for implementation plays an
important role.

3.5 The interest groups on the Domestic Level- (X5)

The analysis of the interest groups at the domésstiel brings this part of the paper to
the lowest level of the analysis of the implemeataprocess of EU directives. It might
be argued that this is a highly important level witecomes to the absorbing of new EU
directives into a new member states. After all, kg directive concern private persons,
the content of these various directives is directyncerning them and affecting their
lives, in all thinkable respects.

More than in the previous X-es undesestigation it is necessary to demarcate
and categorize the actors that can be headed tintlest groups on domestic level.’
Although it is widely agreed in the EU implemendatiliterature that interest groups are
very important actors at the end of the policy pas; most often interest groups are not
categorized. That is what will be tried in this ptea. Here, the role of national
parliaments, national courts and regional governmenmill be included under this
heading, as these actors are able to formulatedie preferences at the moment an EU
directive arrives in the member states.

%9 Martin Shapiro, ‘Implementation, Discretion andi&alin: Compliance and Enforcement of European
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3.5.1 Private Interest Groups on the Domestic Level

The Commission states that ‘it is not unusual fgogernment to succumb to ‘pressures
from domestic industries who urge it to delay thmplementation of EU legislation in
order to keep their sectors protected for justtk Ibit longer.” The literature however
also notes another viewpoint on the way the governiraf a member state will deal with
domestic interest groups. Some scholars arguggthernment will most often not bend
too soon for alternative the preferences of integesups in the implementation process.
The stakes for EU governments are high in the epifptin of EU directives, especially
when the possibility of financial liability in thiace of the 1991 ‘Francovicl case is
taking into account: These financial consequences make that it is aftgrvery likely
that governments will give in to interest groupshtands that it does not share.

Tallberg claims that the ambition of t@emmission to make the infringement a
powerful enforcement tool would be doomed to haited if citizens and companies had
not made such much use of the complaint procedure.same might be said from the
ECJ, it would never have been able to develop this Eompliance system if individuals
had not brought cases and if national courts hadreferred cases to the ECJ for
interpretation. Also Borzel states that the Cominisss largely dependent, due to its
limited resources, on the information from domesiitors in the different stages of the
implementation process.

Logically, the number of the actors tiaive the possibility to block political
decisions will have an important influence on thgoaomy of a state to make the
necessary changes to the status quo for the implatren of EU directives. Here, we
arrive at the veto player analysis of George Tsebelt can be expected that the higher
the number of domestic veto players is during thelémentation of an EU directive, the
higher the probability is that this will slow dowime process of legal implementation.

3.5.3 Public interest groups on the domestic level.

Under this heading we can basically place threeomapt actors. This is firstly the
national parliament, secondly the national countd thirdly the local governments. In
their article Dimitrova and Steunenberg identifyaage of public veto players; political
parties or fractions, parliamentary committeeserié$t groups and regional and local
government$® To start with the national parliaments it can baduded that in most
member states the role of parliaments in impleniemtas rather weak. The national
parliament go hardly ever against a government gsalpto transpose a particular

3 Francis McGowariState Strategy and Regional Integration- The Eld &mlargementin: The Emerging
Industrial Architecture of the wider Europe: the-&mlution of Industrial and Political Structures18.
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directive. This can have several reasons, like raiti@ity with EU legislation, but this
situation contributes to the so called democraéficét that characterises the domestic
dimension of the EU policy proceSs.The strict deadlines that go along with
implementation and the legally binding nature af thrective cause that the role of the
governments vis-a-vis the parliaments, but alsoeftim groups, have been strengthened.

It can be noted in this respect thatoeding to the literature the number of
domestic veto players is actually inversely coteglavith national compliance records. It
would make sense to assume that parliamentaryvier@nt to increase implementation
delay, because the legislative process will th&e tauch longer. Even though, national
parliaments are rarely involved in the implemewniatprocess, it seems that the more the
parliament is involved, the less delay is assodiati¢h this proces¥.

When the national courts are considetbgse can be named part of the
‘decentralized compliance system’, wherein indiglduand national courts are active.
Tallberg states the national courts after compgawit individuals and companies are
performing the task of a ‘fire alarm’ and monitatsite behaviour and clarifies EC law
and sanctions non-complianteThis means that interest groups have manners to
influence that are stated in the EC Treaty.

Constituting the lowest level of analysis, the uefhice of domestic interest groups is
generally more diffuse and covert than the previacters. As the literature has shown,
the implementation stage creates for domesticaategroups good opportunities to block
or veto an EU directives, on which content they mlid have a say when it was decided
upon.

3.6 Factors- (Q1)

One of the concepts introduced in this paper isdikgnction in two types of variables
that have their influence on the implementatiogesaof an EU directive in an member
state. Now as the first &tors have been analyzed, this chapter will shift thetreeof
attention to thdactorsof influence in the absorption of EU directivesrgmber states.
The various factors will be analyzed in one chapibe factors can roughly be divided in
two groups, the first on the level of the membeateseand the second on the level of the
EU directives.

3.6.1 Member State Level

Considerable attention in the literature is givenfactors that are inherent to the
institutional set-up of the member state. The adréhe argument is that states with a
federal or regional system, where power rest wihder (Germany and Austria), regions
(Belgium and Italy), or autonomous communities {Bpawill have ‘a priori’ a worse

" Dionyssis G. Dimitrakopoulos, ‘The TranspositidrE®) law: ‘Post Decisional Politics’ and Institutial
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implementation record than centralized stitek the decentralized states the local
entities are to some extent responsible for impfeat@n, but in a centralized system the
state remains legally answerable to the Commun&iitutions. Greater autonomy among
sub national actors should result in more infringata. Generally, centralized states have
less difficulty, in contrary to a decentralizeddéeal system to transpose, implement and
ensure compliance with an EU directfeHaverland states also that the domestic
political constellation is crucial, as the moretitugional veto points, stages in the policy
process or sub national government layers whereagfneement of domestic actors is
needed, the more problematic implementation wiff'béeto player® can be present that
have objections against a particular EU directive therefore constrain the capability for
the domestic institutions to produce change toulipen the demands of the EU directive.
Government reluctance to implement the approppatey changes may not be due to
lack of will, but rather the result of being helaidi by domestic veto points.

In the literature various other factorse amentioned that can influence the
implementation performance of a member state. Uyidgrfactors can be the economic
or military power of a member state or the duratdbrEU membership. The length of
membership is generally negatively associated witmpliancé’ Connected to these
factors of power, the level of GDP of a memberestatn be of influence. Firstly, a high
GDP can lead to high expenditures on administratidrich will generally improve its
implementation performance. Secondly, rich memtstes may transform their financial
resources into political weight as they contributere to the EU’s budget than poor
state€® The literature also stresses the factor of pojmnatize. The five biggest member
states (Germany, France, the UK, Italy and Spair) lome to 69 per cent of the
European population, but account for about 75 pet of the complaints lodged in the
last eighteen yeaf8.

Another important factor is the level afiytic support for the European Union in a
particular Member State. For member state goverisriems much easier to implement
an EU directive when the public support for the BUhigh, as governments are always
watchful to make policy choices that promote restiba. Another factor stressed in the
literature is the intra-departmental and inter-alepantal mobility of officials. Generally,
mobility is important to keep the management of homrecourses in public
administration efficient. But as Dimitrikapoloustas the movement of officials to other
posts after the negotiation and adoption of a tireccauses that their experience and
knowledge are not directly accessible to the afficthat replace theffl. In other words,

82 Ciavarini Azzi, ‘The slow march of European legtibn: The Implementation of Directives. In; Eurape
Integration afer Amsterdam, institutional dynamaesl prospects for democracy (Oxford 2000). p 56

8 Heather A. D. Mbaye, ‘Why National States Complth Supranational Law- Explaining Implementation
Infringements in the European Union, 1972-1993:0pean Union Politic¥ol. 2. (3) (2001) p 364.

8 Markus Haverland, ‘National Adaptation to Européategration: The Importance of Institutional Veto
Points,’Journal of Public Policyol. 20 (1) (2000) p 83.

8 G. Tsebelis.,'Decision making in Political Systémsitish Journal of Political Sciencg995) 25 (3) p 292.
% Claudio M. Radaelli, The Europeanization of PuBlaicy. In: Kevin Featherstone en Claudio Rad4etiis)
The politics of Europeanizatio2003) p 46.

87 Bernard Steunenberg, hare or turtle? Member statesing up with the transposition of EU direcive 8.
8 Tanja A. Borzel, Who's afraid of the ECJ? Membtat&s, Court Referrals, and (Non-) ComplianEaper
prepared for the ECPR Joint Sessions, Granada 2BQB4. P 3.

% |bidem. P 20.

% Dionyssis G. Dimitrakopoulos, ‘The TranspositidrE®) law: ‘Post Decisional Politics’ and Institutial
Autonomy,’ European Law JournaVol. 7, No. 4. (2001) p 448.
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the public administration will in this case not bBble to learn from the experiences
acquired during the negotiations.

3.6.2 Level of the Directive.

Here, various factors inherent to the content d&edformulation of an EU directive are
discussed. An EU directive can have a high degfeeagueness. A directive that is
vaguely worded or has ambiguous goals leads ttuatisin in which implementation is
not just the technical application of EU legislatidout where important policy choices
have to be taken. There is generally criticisnhatriational level that points at the lack of
precision in EU legislatioft: Falkner shows with 29 empirical cases that inhelegal
ambiguity of some European Directives may give tsénterpretation problems which
subsequently have to be clarified by infringemenbcpedings? However, as
Dimitrakopoulos notes, vagueness is most ofterthtlecisive factor in implementation
problems; Falkner's analysis of the case law of ¢Baropean) Court shows that a
relatively small number of cases where the realeiss one of interpretation of a
secondary Community law in isolatiéh.

The content of a directive also playske. Implementation difficulties can rise
from the impact a directive can have on the natipoticy. When a directive does not
simply require the implementation of rules, butsafik active (and expensive) steps to be
taken, difficulties can arise. For example whendhective introduces a new topic of EU
regulation or a fundamental revision, the membateswvill have more difficulty in the
absorption of an EU directive. Especially EU diree$ that cause great economic
consequences, can lead national governments andnatitnal authorities to have
concerns about employment and regional developiuetitcan therefore be sensitive to
the calls from firms that have difficulties withetimplications of a EU directive.

Connected to the content of a directiieuS8enberg takes a more policy specific
perspective on domestic actors. This perspectivgs pattention on the fact that
implementation takes place in various domesticasevarying from national lawmaking
to decision-making within ministries or adminisivat bodies. Depending on the
peculiarities of these arena’s domestic actors reagt differently to the requirement of
transposing a directivé. The last factor discussed here is the timing ofopean
policies. When a country in a certain policy arealready putting reforms into place, for
example the liberalization of the electricity masean EU directive in this field with the
same objective will not cause too much difficulti€fs however, a country has not yet
started these reforms, the same EU directive sl @dose to a ‘transformation’ of the
specific national policy terrain.

! Lord Denning in: R. Wainwright, ‘Techniques of ftiag European Community Legislation: Problems of
interpretation’, (1996) 18tatue Law Review, p11.

92 Gerda Falkner, et al., ‘Non-Compliance with EUedtives in the Member States: Opposition through th
Backdoor?West European Politic004) Vol. 27 (3) p 465.

% |bidem, p 12.

% Bernard Steunenberg, ,A Policy Solution to thedp@an Union’s Transposition Puzzel: Interaction of
Interests in Different Domestic Arenagyest European Politicgol. 30 (1) p 40.

25



IV Empirical Analysis — Directive
2000/60/EC.

his section will apply the actor and factor divisias has been set out in the

previous chapter. Most importantly it will shedHtgon the discerned underlying

processes of the actors and the factors in a Wedld’ empirical situation; the
implementation of directive 2000/60/EC in both Gany and the Netherlands. It will
follow the same order of analysis as the previdwspter.

The environmental directive under investigation this section is an
encompassing and important directive that buildimework for Community action in
the field of water policy. Its creates a new antegnated governance structure for
European river basins. The directive is ambitioumsl dechnical and therefore the
preparation and the negotiations for member stateSU level were difficult. However,
in 2000 a compromise text was achieved. This caaptext received a sceptical
welcome by some member statesBut the Commission, the European Parliament and
many member states were convinced of the valuedifegtive that would improve the
environmental quality of EU rivers. Germany and tNetherlands both had great
difficulties with the implementation of the wateamamework directive. The European
Commission started against both member statedea®6 EC infringement procedures
because they were accused of not having implemeaigeadicant parts of the directive.

In the case of Germany, the article 226 EC infingat procedure started with
the reasoned opinion, which was called the ‘finatten warning,’ that it received from
the Commission at July 162004% The European Commission subsequently referred a
case on February £2005, and Germany was charged with ‘failing togiddl the laws,
regulations and administrative provisions necesstry give effect to directive
2000/60/EC”

The Netherlands received as well a reasoned opimoduly 18 2004 and was
subsequently also taken to the Court on Apti2@05 and charged with ‘having not taken
all necessary legal and administrative measure®taply with directive 2000/60/EE.
However, the case against the Netherlands wasdclegbout any financial penalties for
the Netherlands. On November "4£005 the Court declared that the European
Commission had decided by a letter dated on Octd#tthat the Commission would
pull back its allegations against the Netherlam#ggause the latter had meanwhile taken
the necessary measures to fulfil the remainingémgintation obligations.

% Official Journal of the European Communities. @itive 2000/60/EC of the European Parliament arttieof
Council 0f23 October 200&stablishing a framework for Community action ie field of water policy.

% Rapid Press Release July"1#04. IP/04/941.

" Notice for the OJ, ‘Action brought on 11 Februaf05s by the Commission of the European Communities
against the Federal Republic of Germany. (Case/05§.7

% Notice for the OJ, ‘Action bough on 1 April 200§ the Commission of the European Communities agains
the Kingdom of the Netherlands. (Case C-147/05).

9 EUR Lex, Decision of the President of the Couas€C-147/05 Concerning an appeal on the non canugli
pursuant to article 226 EC, opened on April 1st2@udgment: 14 November 2005. (languages; Dutch,
French).
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Germany, on the contrary, was indeed convicted ecember 1% 2005 by the
ECJ. The Court stated that the necessary impleti@mteneasures were still not taken
and Germany was ordered by the Court to bring rii@dmentation of the directive in
line as rapid as possibi®. The outcomes of the infringement procedure ars thiboth
cases different. This will be analyzed in detail.

4.1 Germany- Implementation of Directive 2000/60/EC

Commenting on the implementation failure of Germanlge then Environment
Commissioner Margot Wallstrém said: ‘Germany, ld®y other EU member state, must
implement agreed EU environmental law in full andhe agreed deadlines. | welcome
the ongoing efforts in Germany, but every delayngeting the requirements continues to
put the environment at risk®*

Starting with the Commission, the role of the Comsion as an source of
assistance and the decentralized enforcement ¢barcCommunity law, leaving the
Commission in a relatively weak position are verycim present in the German case
study. During the implementation stage of the divecthe Commission and the member
states had agreed to work closely together. Ceintthis approach was the fact that there
was information sharing, development of guidanceemhnical issues and information
and data management from the Commission to GerMarkhese findings do not
correspond with the critics from the literature eaxh, wherein the Commission is
sometimes seen as an ‘unhelpful’ source of assistdn this case the Commission as the
enforcer was indeed in a relatively weak positioecduse of the decentralized
enforcement of the directive. The implementatiordwéctive 2000/60/EC in Germany
was the responsibility of the ‘Biindeslander’, nbthe Federal Governmetff Because
of the limited political legitimization the Europga&Commission has on local domestic
level, it was not able to enforce the ‘Bundeslahd&ectly into compliance., but had to
address the German federal government instead.

When the role of the ECJ is observed in the implgateon and compliance of
directive 2000/60/EC, no structural problems hagerbfound in the analysis. It might
however be argued that the ECJ did not have ensilght power to let Germany put
extra pressure on its local implementation auttesrito avoid legal punishment by the
ECJ.

On the level of the national government of Germémy directive demanded
great legal and behavioural adjustment which counted to the fact that the German
government was unable to ensure implementatiorugfmaut the country. The directive
required the implementation of highly technical ypstons, but also a thorough
reorganization of organizations that deal with wataicy in Germany*

10 EUR Lex,Kommission der Européischen Gemeinschaften gegrdeBuepublik DeutschlantUrteil des
Gerichtshofes, Vertragsverletzung eines Mitgliegista- Richtlinie 2000/60/EG. 15. Dezember 2005.
(Languages; German, French).

191 Rapid Press Release July 16th 2004. IP/04/941.

192 Eyropean Commission working staff document SEQT2362, first stage in the implementation of the
Water Framework Directive 2000/60/EC. [COM 2007 Ex&al] page, 43 and 48-49.

193 Eyropean Commission working staff document SEQT2362, first stage in the implementation of the
Water Framework Directive 2000/60/EC. [COM 2007 Ex&al] page 63.

194 Mitteilung der Kommission an das Europaische Paelat und den RaNachhaltige Wasserbewirtschaftung
in der Europaischen UnioMarch 23th 2007. [7768/07] p 2-4.
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Germany knows traditionally a relatively high degref corporatism in its
society and economly® However, this degree of corporatism has not bd@e, as the
literature would predict, to diminish the managetmgroblems that came into existent
when the comprehensive water policy directive latd implemented. There has been
found little evidence of the level op public opinian Germany for the water policy
directive. In general the public support in GerméyEU affairs is relatively highi® and
the effect of the provisions directive were lessiaamtrated on the German citizens
directly, but most of all on the national bureawza.

The German Lander bureaucracies had to implemenditective and had to put
into place higher environmental standards, new oréas methods and different
administrative practices. The German legislativé executive responsibilities for water
management are divided between federal, state eral huthoritie¥’, that all have
interest in their particular part of the water pglarea. The new administrative division
in river basin governance caused a major shifbimcerning ministries of environment in
the Bundeslander. As the literature predicts, iEdhdirective demands changes in well
established structures, procedures and practidescin meet resistance of national
bureaucracies that have vested interests in thatirgkiarrangements. In its letter to the
Commission the German ministry for environment eagited the sizeable assignments
that the water policy directive puts upon the buceacies of the Biindeslandé}.

Having arrived at the lowest level of analysis, tfsional interest groups, the
number of actors involved in the implementation tbé water policy directive in
Germany should be investigated. Specific informmatibout German public involvement
in the implementation of directive 2000/60/EC iarse, but several documents conclude
that while implementing the directive ‘the expedenwith non-formalised forms of
interest group consultation or public participatisras a rule very limitetf?

Moving away from the analysis of theestdd actors in this implementation
analysis, several factors and their applicabildap ©e confirmed in this case study. In the
literature research it has become clear that latgenomy among sub nationals should
result in more infringements. Germany is withoutiloibone of the most decentralized
member states of the European union. The centi@blggn for Germany was that
directive 2000/60/EC was not implemented iW°5of its Biindeslander! These
implementation problems could according to the Gergovernment not be attributed to
the federal government of Germaty as the implementation of this directive was
delegated to and under full control of the Germamder. But the Court rejected this
argument according its settled case-law that a Meritate may not plead situations in

195 The Financial Timed,obbyists fume over cold shoulder from Merkely 19" 2006 ancdMerkel’s marriage

of convenience looks shakyly 10" 2006. The Economistand of Cliques-ebruary 11 2006.

1% Eyrobarometer, no. 66 Die Offentliche Meinung &m BU, Herbst 2006. Nationaler Bericht Deutschldhd.
35-36.http://ec.europa.eu/public_opinion/archives/eb/élb66 de nat.pdBeen on May 8th 2007.

197 Timothy Mossthe governance of land use in river basins: Prospecovercoming problems of institutional
interplay with the EU water framework directiva: Land Use Policy 21 (2004) page 90.

198 Byndesministeriumii Umwelt, Naturschutz und Reaktorsicherh@iemaR Artikel 3 abs. 8 und Anhang | der
EG-Wasserrahmenrichtlinie (RL 2000/60/B@ay 2004. p 3-5.

199 Timothy Mossthe governance of land use in river basins: Prosfacovercoming problems of institutional
interplay with the EU water framework directiva: Land Use Policy 21 (2004) p 90.

10| andern Berlin, Hessen, Mecklenburg-Vorpommerniddaein-Westfalen and Sachsen-Anhalt.

11 paragraph 4; C-67/sommission der Europaischen Gemeinschaften gegedeBuepublik Deutschland

12 paragraph 5; C-67/sommission der Europaischen Gemeinschaften gegedeBuepublik Deutschland
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its internal legal order, including those resultifrpm its federal organization and
confirmed the arguments of the Commissitnin this case the federal structure of
Germany hampered seriously its implementation tesul

Another factor of importance found here is the fattether a member state
possesses an adequate, technical and scientifésinfcture to implement efficiently EU
directives. As can be recalled, directive 2000/@/Memands highly far reaching and
technical changes in terms of national water polkrpm the founded evidence, it might
be argued that in the five Blndeslander that faitedtranspose this necessary
infrastructure was not in place. From these fiveadaslanderfour are situated in former
Eastern Germany. Evidence shows that these Laraler & relatively underdeveloped
environmental regulation infrastructure in compgrio former West-Germarly? This
case confirms the fact that an underdevelopedstrfreture can lead to a higher chance
on implementation problems. This case study algmseto confirm the validity of the
factor of population size. Where the 5 biggest mendbates, with their 69 per cent of the
EU population, they account for 75 per cent of itifeingement procedures. Germany
being the largest member state, this factor cazohérmed.

4.2 The Netherlands - Implementation of Directi08@60/EC

The analysis is shifted from Germany to the Netrat$, which was also confronted with
implementation problems concerning directive 200€. The then Environment
Commissioner Stavros Dimas stated: ‘The Netherl&adsnot implemented the directive
despite our final warnings last summer. | apprecihat the Netherlands is taking action
to move towards conformity but its progress is fast enough. EU legislation contains
clear deadlines and these have to be respectece ifane to deliver the level of
environmental protection that Europe’s citizensestgrom us**®

Also for the Netherlands, on every adével, processes can be discerned that
argue in favour or against the conclusion drawnualeach actor in the literature
research. Having in mind the fact that the caseagthe Netherlands was withdrawn on
the last moment, it is expected to find differertgesses in this case study that explain
the sudden change of the Dutch non-compliance laimav

The mechanisms applied by the Commission seemvie ¢tantributed to the fact
that the infringement procedure against the Netineld was prematurely closed.
Evidence has been found that already in the stafwelen the formal letter and the
official start of the infringement procedure, theasoned opinion, the Commission and
the Netherlands have pursued numerous bilateralimyeeo clarify aspects of the water
policy directive, but most of all to push the Nethads into compliance. In a letter to the
Dutch parliament, dated May 22004 the under-secretary for ‘Transport, Publicrkgo
and Water management’ warns that negotiations letwButch officials and the
Commission had been without result and that the @ission was determined to start

13 paragraph 9-10; C-67/66mmission der Europaischen Gemeinschaften gegedeéBrepublik Deutschland
14 yolker Liideritz,Resources Management- a case study from SaxonytABeemanyP 2.

115 Rapid Press Releaséetherlands: Commission takes Netherlands to Couet violations of EU
environmental laws. Date: 13/01/20(8/05/33].
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infringement procedures against the NetherldfdSven though the Commission has the
political powers to condemn member states, it tesor political reason more often to
bilateral negotiating. From December "22003, the date when the period for
implementing the directive in national law expired, April 1%, the date when the

Commission referred a non-implementation case ¢éoBEEJ, the Commission tried to
reach compliance by bilateral negotiatidHsHowever, this strategy failed in the first
instance. But by a letter signed on Octobel' 2805 the Commission withdrew its

complaints, as the Netherlands had taken the remgeskligations.

When the role of the ECJ is observed in the implegateon and compliance of
directive 2000/60/EC, no structural problems haeerbfound in the analysis. This is
especially caused by the fact that the ECJ referaal prematurely withdrawn, before the
Court could come in action and make a judgment alioal infringements. However,
from the literature it could be confirmed that fBeurt has a deterrent function, where
member states comply before a ECJ judgment hasrbaehed. As has been stated in the
literature, the far majority, about 90 percentitef infringement cases end negatively for
the member staté®

On the level of the national government of the Md#nds it can be confirmed
that the more demanding the directive is, the ileslined member states are to comply.
For the Netherlands the water policy directive nseezonsiderable adaptations in its water
management. Because of the densely populated arefdre intensive land use, it is for
the Netherlands difficult to live up to specific opisions of the directiv€’® The
prediction that national governments often protdotmestic concerns seems to be
confirmed here. A considerable level of public fggation has been reached during the
implementation. Especially, considerable economimcerns were raised from the
various Dutch trade and business groups that tiot directive, would lead to a ‘lock’ on
the economy® In contrary to what the literature research prsdithe corporatist
character of the Netherlarifishas not been strong enough in this case to exsurect
implementation with directive 2000/60/EC.

Moving to the level of bureaucracies, the empirmatience proves that directive
2000/60/EC required changes in well establishedimdtrative structures, procedures
and practices at the national level. The directisges the Netherlands to change the
governing of the water quality of its rivers frofmet provinces to newly created ‘river
basin authorities:* This is only one of the provisions, but it leads & thorough
reorganization of water management within the depemt of water management, an

18 Ministerie van Verkeer en Waterstaat (MinistryToaffic and Water managemenBtief aan de voorzitter
Tweede Kamer betreffende de Kaderrichtlijn Wat@®60/ECMay 25th 2004.

17C-147/05 Kingdom of the Netherlands v. The Comiuissf the European Communities. Aprif 2005.
118 Jonas Tallberg, ‘Paths to compliance: Enforcemdanagement, and the European Union, limernational
Organization Vol 56, No 3. (2002) p 618.

119 Ministry of Transportation, Public Works and WateanagemenDecembernota KRW/WB21 2005
Beleidsbrief. P 35.

120y/NO-NCW (Employer’s lobby)Bedrijfsleven schrikt van gevolgen Europese wathtlijn: een ijskoude
doucheJanuary 27th 2005. p 5.

121 Arendt Lijphart and Markus M.L. Crepa2prporatism and consensus democracy in EighteemtGies:
Conceptual and Empirical Linkagds.: British Journal of Political Science, Vol. 2No, 2. (1991) p 243.
122 staatsblad van het Koninkrijk der Nederlanden (leation journal of the Netherlandd)aw of April 7th
2005, houdende wijziging van de wet op de watehiouiding en de wet milieubeheer ten behoeve van de
implementatie van richtlijn nr. 2000/60/E{Staatsblad 2005/303].
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institution that exists already more than 200 yemrd which has vested bureaucratic
interests in the traditional governing structure.

Descending to the lowest actor of analysis in tiesis the interest groups on the
domestic level are touched upon. In contrary toctee of Germany, where evidence of
public involvement was relatively scarce, the emimieof strong interest involvement in
the Dutch implementation case seems to confirm liteeature prediction that the
implementation stage creates good opportunitiesidonestic interest groups to block or
veto an EU directive, on which content they did Inate a say when it was decided upon.
Moreover, the number of veto players in the Netrett was considerable. Interesting is
that this is not inherent to the Dutch system, Whgcrelatively centralized.

In its communication the Commission states that thoe Netherlands, the
competent implementation authority is solely thenistiry of Transport, Public Works
and Water management, whereas for Germany the myoeerts of all the Biindeslander
are listed”® Therefore a centralized implementation effort vébbhve been possible for
the Netherlands, but the Dutch government decidgdeimentation to be on the lowest
governmental scale as possibland to let societal interests have generous oppities
to express their viewS, the advantage of centralized implementation haseby been
annulled, but transparency risen. Even though tisinkss and economic interest groups
were lobbying the government intensively, afraidtesy were that the Water Framework
Directive 2000/60/EC would hinder their economitivaties, no strong direct prove has
been found that the literature prediction can befiomed that the Dutch government
succumbed to domestic pressures which would hausedadelays in implementation,
but it will not have improved the speed of implertagion.

Moving again away from the analysis of the selectectors in this
implementation analysis, and subsequently basinghenliterature research, several
factors and their applicability can be confirmed this case study. As one of the
environmental leaders of the EU member states amdhter abundant country, the
infrastructure was in place to implement direct2@00/60/EC correct and in time. The
last factor under discussion here, the degree iohadn directive inserts a new topic of
EU regulation, has the most explanatory power. @nig drastic changes in the water
management and the cleanness levels of its watersNetherlands had difficulty in
finding a balance between its obligations to theoRean Union and the strong domestic
economic interests that feared the Dutch economydivoe locked.

123 Communication from the Commission to the EuropRariiament and the CounciFirst stage in the
implementation of the Water Framework Directive @80/EC.Brussels, 22.3 2007. [ SEC (2007) 362.
124\/NO-NCW (Employer’s lobby)Bedrijfsleven schrikt van gevolgen Europese wathtlijn: een ijskoude
doucheJanuary 27th 2005. p 6.

125 Ministry of Transportation, Public Works and WateanagemenDecembernota KRW/WB21 2005
BeleidsbriefP 47.
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V The Structural Framework and the
Implementation of Directives in the EU

he empirical analysis of the implementation of clinee 2000/60/EC in Germany

and the Netherlands has shown that the frameworstuafying separately the

actors and factors of influence in the implementatprocess is useful. It
contributes in specifying the problems that the lenpentation of a complicated
environmental directive can cause, but most integly it is able to discern whether the
implementation problems can be ascribed to onehefdelected actors, factors or a
combination of both. In this chapter the applicatiof the remaining part of the
framework will be discussed. It will be attemptenl dnalysis whether the separate
theoretical concepts are together able to shed bghimplementation difficulties. In
order to do so, the three selected theoreticalamscthecanandwill categorization and
the compliance concepts and their applicabilitytiom results drawn from the previous
literature and empirical research will be discussedill be seen whether the study of
problems that can surround the implementation m®o¢ EU directives can be analyzed
from a perspective that treats the EU as a feddat. The discussion will follow the
order of the framework, recall figure 1 on pageds & graphical overview of the
framework, in the end some critics and failurethefframework will be pointed out.

5.2 Theoretical Concepts at the Domestic level —
Implementation failure explained

5.2.1 Theoretical Concept #1 ‘Goodness of Fit’

The ‘Goodness of fit' hypothesis was emphasizethamy implementation studies during
the literature research. The hypothesis can bedstat apply to several predictions in
both the actors and the factors of the literat@search. For the national bureaucracy
actor and the factor that stresses the content difextive the goodness of fit gives
theoretical support. In the empirical analysisas lhheen proved that the specific content
of a directive, its fit with existing domestic pailts in the water policy area, was one of
the major reasons for the Netherlands to be fadgddimplementation problems. In the
case of Germany, another ‘Goodness of fit' probless pivotal concerning the directive,
where on the sub national level it lacked in fiviénBeslander the necessary infrastructure
to comply. The absorption of the goodness of fitdthesis in the framework proves that
participation in EU policy making is extremely demdang for Member States. In the
words of Wright; they're locked into a ‘continuopslicy making process of both an
active and reactive natut&’

126\Wright, V. (1996). ‘The national Co-ordination Bfiropean Policy Making Negotiating the Quagmine?, i
J.Richardson (ed.), European Union. Policy andcpdaking (London). P 149.
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5.2.2 Theoretical Concept #2 ‘Communication model ofrinte
Governmental Policy Implementation’

The selected concepts from federal oriented impteation theory require more
elaborate discussion as they have far less oftem lapplied on implementation and
compliance problems in tHeuropean UnionConnected to the ‘top down’ character of
the used framework, the selected ‘communicationslehof intergovernmental policy
implementation stresses the communicational interadetween the federal, state and
local layer of the government. Recall figure 7.3he appendix. Having proved that EU
can be analysed as a federal polity, the Commuaitaimodel seem to be very much
complementary to the actor/factor framework. Batthe literature research and in the
empirical analysis of Germany and the Netherlaadeas been proved that member states
face during the implementation process strong iath@nts and constraints from both the
state and local level. Especially in the case @& Metherlands the state decisional
outcome to not implement correctly was influencarnducement®f certain parts of the
bureaucracy that saw change in the national waikcypgovernance as a threat to its
bureaucratic interests and a strong pressure famnesdtic trade and industry that feared a
standstill of the Dutch economy. Simultaneouslyrr@y’s implementation endeavours
wereconstrainedby its decentralized implementation system.

The Federal level inducements and constraints wereoth studied member
states visible. Firstly, in the form of a compledtenvironmental directive. A fact that is
however beyond the scope of this paper, but thenaghds present that directive
2000/60/EC did not suit the preferences of Germang the Netherlands, as most
environmental legislation is decided on the basigymlified majority voting?’ The
chance to be outvoted is then present. Secondbngtfederal inducements to both the
Netherlands and Germany flew from the monitoringl aontrolling function of the
European Commission, that started in both casesfangement procedure, which is a
strong inducement mechanism. The peak in induceinehe EU federal system comes
from the highest adjudicator, the European Coudustice. The threat of a conviction by
the Court and the possibility of subsequent artk28 EC proceedings that can lead to
considerable fines for a member states did both meerstates quickly correct their
implementation irregularities. This applies espicin the case of the Netherlands, that
quickly after its referral to the Court correctésl implementation deficit. But also in the
case of Germany were the implementation problertes #fie conviction of the Court
quickly solved, to avoid the costly article 228 p@cedure?®

The Communications model predicts that two inteivgnvariables are of
influence on the implementation performance of antver state. The structure, personnel
and financial resources of a state, the organizaticapacity, have a large impact on the
implementation performance of member states, aditdrature and empirical research
shows. In the case of Germany and the Netherldhddjnancial resources were of less
importance, but one might imagine that complicatedctives can be put a strain on the

127 5imon Hix, The political system of the European Unitondon 2005) p 252.
128 Bundesministeriumif Umwelt, Naturschutz und ReaktorsicherhBiricht des Bundes 2005-2006 an die
Umweltministerkonferen@®ovember 2006) p 76-77.
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financial resources of one of the recently admittéeinber States. Less evidence has
been found in the empirical research of the ecoldgtapacity variables; the state’s

economic, political and situational capacity. Hoeevthe literature predicts that

variables as the size of a member states or its GdM@ statistical consequences for a
wretched implementation record.

5.2.3 Theoretical concept # 4 ‘Degree of Domesharie’

This concept, derived from the Europeanization peaffers a clear classification of the
extent to what an EU directive causes domesticgdae most significant aspect of the
Europeanization literature. In the case of the biddimds, with a developed policy
infrastructure in the area of water management, ithplementation of directive
2000/60/EC lead to ‘accommodation.” The directivauld be transposed in existing
national structures. In the Germany however, tletupe is less defined. It might be
argued that directive 2000/60/EC caused a transftoom in the water policy field,
replacing existing policies, processes and ingitst especially in the five Biindeslander
that had implementation problems.

5.2.4 Can versus Will Concept

The in this thesis introducezhn andwill concept seems to be useful in categorizing the
problems that Germany and the Netherlands facadGEamany it might be argued that
most of its problems had a cleaan connotation in that the largest obstacles to correc
implementation were its federal structure, and eoted to this the fact that the
Commission was not able to enforce directly andough the lack of the right
infrastructure in particularly the former Easteraran Biindeslander. In the case of the
Netherlands a far more strongeill component can be found in its implementation
problems. Having in place a centralized governastecture and the necessary
infrastructure, it was more lenient towards theietat economic interests which delayed
the implementation. The premise here is that itmgortant to differentiate in an early
stage the character of the implementation problamsan and inwill categories. The
reason for this is that it is highly important ftre European Commission and the
European Court of Justice in tlmmpliance stagef the implementation of an EU
directive to know whether the implementation praideof a member state were caused
mainly voluntarily or involuntarily.

5.3 Theoretical Concepts at the EU level- ensuring

compliance with EU directives

On the basis of the literature and empirical redean this section a short survey will be
made of the usefulness of the can and will distmcin the last component of the
propose framework; the compliance phase. As wasdnoy Borzel; while the European
Union has continuously expanded its legislative petancies, the implementation and
enforcement of European law firmly rests within tresponsibility of the member
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states’® Both approaches are pointed towards the improveroéncompliance to
European rules by EU member states.

5.3.1 The Enforcement approach

This approach assumes that the member states dutmpean Union have defection
incentives and that states violate voluntarily insdional norms and rules. The reason is
that they do not want to bear the costs of complarnThe enforcement approach
therefore states that compliance problems arerbawstdied by increasing the likelihood
and costs of detection through monitory and theahof sanctionS? It can be stated that
in the case of the Netherlands, the problems ardhedimplementation process of
directive 2000/60/EC had preponderant voluntaryseauThe Dutch government made a
deliberate choice to succumb to domestic pressatreleast no fundamental ‘can’
problems have been found. Another factor was thetfat a complicated environmental
directive has enormous economic consequences faleresely populated country,
consequences the Dutch government was hesitatingpdo. The compliance strategy
followed by the Commission and the ECJ had in thgirming a strong ‘enforcement’
character with the referral to the ECJ and the esginsnt outlook on high fines. In the
middle of the referral process a more ‘managemehtracter developed from the
Commission’s side. Intensive bilateral negotiatisrese pivotal in ensuring compliance
with the water policy directive, which fits the nagement approach more that stresses
the importance of capacity building and rule speation.

5.3.2 The Management approach

In this approach, non compliance is conceived psoblem of ‘involuntary’ defection.
Tallberg notes that the management approach asghatesapacity limitations and rule
ambiguity are the reasons for non-complialiteThe implementation problems of
Germany would argue for a management approachdaoriig compliance. Its Federal
structure and the inadequate water policy infrastme in five of its member states were
clearly not directly voluntarily chosen. The Comsiig could have taken a management
approach and provide financial and technical zmsist** However, in this case a clear
enforcement approach was applied. The Commissiwhsabsequently the ECJ as well,
did not accept capacity problems as excuses foteimgntation problemS® A more
enforcement was applied here.

129 Tanja A. Borzel, guarding the treaty: the comptimstrategies of the European Commission. P 197.

130 Jonas Tallberg, ‘Paths to compliance: Enforcermdanagement, and the European Union, liiernational
Organization,Vol. 56, No 3. (2002) p 611.

131 Ibidem., p 613.

132 Tanja A. Borzel, guarding the treaty: the comptistrategies of the European Commission. p 200.

133 paragraph 3-4, C-67/06ommission der Europaischen Gemeinschaften gegadeéBrepublik Deutschland.
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5.4 Critics

The proposed framework can also be critized at soongs. The framework is far from
all-encompassing. It lends the insights from sduwleoretical concepts, but that does of
course not preclude for the argument that morerétieal concepts could have been
absorbed, especially more in depth concepts thabeaadapted for specific policy areas.
Moreover, the EU might be studied as a Federag siats not yet one. Especially, the
highly politicized nature of the actions of the Guission and the ECJ in the compliance
process makes it that in the interchange betweerstidte and federal level of the EU,
more politics is involved as in the US Federal 8ystAnother critic could be the fact
that the actor and factor distinction is usefult that the empirical analysis of directive
200/60/EC proved that some causes of implementatigiblems are hard to categorize in
one actor and constitute simultaneously a factowvels To conclude, the usage of the
enforcement and management method has not beeinnoedfby the empirical research.
It follows however the conclusion that Tallbergoateade, that the two approaches are
complementary*

134 Jonas Tallberg, ‘Paths to compliance: Enforcermdanagement, and the European Union, liternational
Organization,Vol. 56, No 3. (2002), p 609-610.
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VI Conclusion

ost EU member states are generally very much willito implement

directives in time and in a correct manner. Howgairmember states have

to deal at times with obstacles that hinder a shawiplementation of a
directive into the national law. The aim of thigsis was to shed light on this particular
process of implementation difficulties. On the basi the preceding analysis an answer
will be formulated here to the two research questigosted in the introduction.

The first aim to develop &sctural framework for the analysis of implemerdat
problems in the European Union policy procéss been attained. The framework was
introduced in chapter two and subsequently workedamd preliminary tested. As the
point of departure the framework takes the presiompthat in order to investigate
implementation problems with directives, the EuapeJnion can be analysed as a
federal state. The framework puts centrally theoohtction of a division iractorsand
factor. This was a successful tool in analyzing theaiigre and performing the empirical
researchlt made it possible to discern whether particulaplementation problems can
be ascribed to one of the selected actors, facioes combination of both. A point of
critic was that not all implementation problems agssily being categorized under one
actor or factor. Subsequently, other theoreticacepts from the Europeanization theory
and Implementation literature were inserted inrtiadel to contribute to explanation of
the processes surrounding the actor and factosidivi

Firstly, the ‘Goodness of fit' concept was usefnlthe empirical research to
explain for the case of the Netherlands the reagwist was faced with implementation
problems. Due to the densely populated and therdftiensive land use, it was for the
Netherlands difficult to live up to specific proiaas of the directive. Secondly, the
‘Communication Model of Inter-Governmental Polieypglementation’ was able to shed
light on the interplay between the federal, staid bbcal layer of the government. It
found prove that the national governments of Gegnaard the Netherlands faced strong
inducements and constraints from both the federdlthe local (domestic) level during
the implementation process of directive 2000/60/H@irdly, use was made of the
categorization in ‘Degrees of Domestic Change.’'sLe@sexplaining concept, it is able to
categorize the degree of change a directive wilkednto the national system. In the case
of Germany the degree of change varied per Bundgstn the overall a transformation
was accomplished, whereas in the case of the Naftisr the implementation of
directive 2000/60/EC lead to accommodation. Foysthh new concept was introduced.
The distinction betweenan andwill causes of implementation problems. It lead to the
conclusion that Germany suffered mainly fraran problems, principally due to its
federal governance system and a deficiency of demssary technical infrastructure in
some of its Bundeslander, whereas the Netherlaamgsr®rewill problems, in that it was
relatively lenient to domestic trade and businesarésts. The last stage of the structural
framework centred again on the European level andsed on the compliance stage of
the implementation of EU directives. With the ingig of the structure of the problems
and the voluntarily or non-voluntarily character tfese problems the European
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Commission decided its strategy to use a manageonenenforcement approach. It has
been proven that in both instances the Commissigiel a combination of the two
mechanisms. Critics have been given as to theanfaether the Commission should have
followed a harder enforcement approach towards Metherlands, and a more
management approach towards Germany, which sufferestly from involuntarily
structural governance problems.

The objective of developing a structural framewdid the analysis of
implementation problems has been obtained. Thaiskszn of the framework has shown
that it is able to offer explanatory concepts foe tvarious sorts of problems that can
accompany the implementation of an EU directiveabyember state. Moreover it offers
explanations for the policy choices of the Europ€ammission and the ECJ during the
implementation process. Finally, it presents sdvemacepts from the Europeanization
and Implementation literature that are able totpatdiscerned implementation problems
of actorsandfactorsin a wider theoretical context.

The second research question waslraw a cautious conclusion as to which of
the actors and factors studied are pivotal in theses of implementation problems in the
European UnionThe answering of this question flows logicallyrfrahe establishment,
discussion and preliminary application of the dtted framework and the outcomes of
the literature and empirical research. The conatusian here be drawn that in terms of
compliance of implementation, the European Commisaind the National Governments
are the pivotalactors but the other three actors are in essential imynmiastances,
inherent to the specifications of a certain dinextiA clear conclusion cannot be drawn
solely on the basis of this research. Concernimgfdbtors it can be concluded that
especially the constitutional set up of a Membettesand the content of a directive are
often decisive factors hindering or facilitatings timplementation of a directive.

Regarding the Commission, it can be pivotal irenffg technical assistance and
clarification to the member states during the impatation process. The case of the
Netherlands confirmed this argument. The principledecentralized enforcement of
Community law is a serious contribution to implertation problems, as it leaves the
Commission in a weak position to ensure correciementation. The case of Germany
confirms this, which aggravated the Commission’skvposition even more due to its
federal system. It can be concluded that the EGJnloadirect stake in implementation
problems. It has been discussed however that alaxgar deterrent working of a Court’s
judgement would contribute to a better implemeatatiecord. The analysis has shown
that national governments form the linchpin of @sufor implementation problems, as
confirmed by the Communications model. Governmerda surrender to domestic
interests that run contrary to the provisions ofdieective. Moreover, the state’s
substantial interests and preferences might chawgetime, either because of domestic
changes or because of environmental changes. Tdglps incentives for defection and
for non-compliant action as a consequence. Desagndithe national bureaucracies, the
fact that they often have to make decisions abolity details, make them influential
and prone to interpret the directive differentlgading to incorrect implementation.
Moreover, as confirmed in the case of both Gernamy the Netherlands, a far reaching
directive can cause resistance from national léueleaucracies which have vested
interests in the status quo. On the level of theekiic interest groups the following most
important causes for implementation problems weéseetined in the application of the
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framework. Domestic interests, in the shape of yetimts have been proved to be very
influential implementation problems. The case daf tetherlands has confirmed this
clearly. From the analysed factors, the factorssirgy the constitutional set up of a
member state is an important forecaster of impldatiem problems, as greater autonomy
for sub-national actors result in more infringenserithis is confirmed in the German
case. The requirement of an adequate technicalsaihtific infrastructure and the
content of a directive is the last factor that haen discerned as an significant cause for
implementation problems, as proved by the impleatént difficulties of the studied
German Bundeslander.

The purpose of this thesis was to study the dinoessof the moment European
rules concretely show their repercussion on theedicisphere of a member state. It was
attempted to study the behaviour of a full rangepoblic and private actors in this
process, but in a structured way. During this stitdyas proven that several theoretic
insights were useful in enlighten certain aspetth®distinguished characteristics of the
implementation stage. From this process a framewoelv that contains many existing,
but also newly introduced concepts, that hopestaribute to a better understanding of
the implementation process of directives in theofgaan Union.
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VIl Appendices

7.1 Appendix 1Absorption of Directives by the EU (25)

Source: The European Commission, scoreboard interaiket July 15 2006.

Performance as against the 1.5% transposition deficinterim ceiling.

Figure 2: Only 14 Member States now do not exceed the 1.5% interim ceiling as
opposed to 17 of them six months ago
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Figure 3: the Czech Republic, Portugal, Greece, Italy and Luxembourg perform very
poorly
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7.2 Appendix 2The Communications Model of inter-

governmental Policy Implementation

Source: Michael Hill and Peter Hugaj)plementing Public PolicgLondon 2003) p 67.

IMPLEMENTATION THEORY 67
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Figure 4.1 The communications model of inter-governmental policy

implementation
Source: Goggin et al., 1990: 32
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Source: Tanja A. Borzel, ‘Non Compliance in the @pean Union; Pathology or Statistical

artefact?'Journal of Public Policy/ol. 8 (5) (2001) p 807.

7.3 Appendix 3Infringement Procedure
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7.4 Appendix 4Structural framework for analyzing EU

directive implementation problems
Source: own.

The European Union as a Federal polity

Implementation theory concept

l

EU directive

European Level Environmental policy area

Theoretical concept # 1 Theoretical concept # 2

Europeanization concept: Implementation theory concept:
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governmental policy implementation
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