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PREFACE

TRIPs provides minimum worldwide standards for | P protection. Its article
27(3)(b) isrevolutionary in that it provides, for the first time in an internationd
tregty, for the patenting of life forms. Traditiondly, patents have been available for
indudrial/mechanica inventions only.

Article 27(3)(b) of TRIPs neverthdess offers some flexibility in that member
states may exclude from patentability certain life forms eg. plants and animds.
Certain inventions may aso be excluded from patentability in order to protect
mordity, protect human, anima or plant health or protect the environment as per
article 27(2) of TRIPs. However, there must be IP protection for plant varieties
i.e. ether by patents or an effective sui generis sysem.

What does this portend for Africa? Traditiondly, African rurd farmers have
saved, exchanged and reused seeds for generations. The free exchange of seed
among farmers has been the bas's of maintaining biodiversty aswel asfood
security. This exchange is based on cooperation and reciprocity and aso involves
exchange of ideas or knowledge of how to work the seed. It isa culture of free
access to agro-biodiversity for food and agriculture. Biological resources are seen
as a“common heritage of mankind” and indeed not a preserve of private rights.

Powerful MNC:s, in the life-sciences industry (mainly pharmaceuticas, chemicas,
agro-chemica and seed corporations), based in developed countries, particularly
USA have driven this expansion of patentable subject matter to now include life
forms.

The thesiswill show that modern biotechnology R&D isin the hands of these
commercid interests. In the indudtridized countries, biotechnology R&D is
simulated by IPRs, particularly patents which assures the MNCs of return of
research cogts and profits. The thesis will show some of the main issues that arise
asaresult of IPRsin agricultura biotechnology, which have implications on the
right to food in Africa

In addition, one of the mgor chalenges in assesang the reevance or
gppropriateness of modern agricultura biotechnology in solving food insecurity in
Africaistherole of IPRs and itsimpact on the acquistion, development and
diffuson of biotechnology.

Thethesiswill highlight the implications of TRIPs on the right to food in Africa. It
shows that with a strengthened |PRs regime under TRIPS, the individud right to
food (and food security) is threatened with violation worsening an ready
desperate Stuation.



RESEARCH METHODOLOGY

Thisthessis mainly based on research work carried out &t the library of the
Raoul Wdlenberg Indtitute. It is aso based on relevant and useful information
found on the Internet.

In addition, | made study visits, conducted interviews and collected data at the
following inditutions, al based in Nairobi, Kenya

African Biotechnology Stakeholders Forum (ABSF); African Centre for
Technology Studies (ACTYS); Biotechnology Trust Africa (BTA); International
Livestock Research Indtitute (ILRI); Kenya Agricultura Research Ingtitute
(KARI) — National Biotechnology Centre; Kenya Industrid Property Ingtitute
(KIPI); Kenya Plant Hedlth Inspectorate Service (KEPHIS); National Council
for Science and Technology; The Rockefdler Foundation, Africa Regiona Office;
the library of the United Nations Environment Programme (UNEP); and World
Vigon Internationd.

THESISOUTLINE

Chapter one studies the historical roots of the human rights and I1PRs regimes and
andyses the interaction between these two systems. It highlights the smilarities
and differences and the potentia tensions or conflicts and consders the balance of
rights attempted under both rubrics.

Chapter two looks a TRIPs with a human rights eye. In this light a human rights
approach and andysis of TRIPsis made. It particularly focuses on theright to
food (and food security) anaysing what thisright means in internationd law. It
aso looks & the state obligations that the right imposes and dso identifies what
condtitutes a violation of theright to food.

Chapter three looks at the origins of TRIPs and the role of Africain its adoption.
It dso highlights its rlevant |P provisions for food and agriculture.

Chapter four looks at the implications of TRIPs on the right to food. In thislight, a
study of other relevant internationa and regiona agreementsis made to assessthe
impact of TRIPs.

Chapter five tries to reconcile the implications and issues raised in the previous
chapter. It provides a brief status of food security in Africa As TRIPsisabinding
treety, it also looks a strategies and the flexibility options African countries can
employ under it S0 asto remain TRIPs compliant but yet not compromise human
rights, among other interests.



1 HUMAN RIGHTS AND
INTELLECTUAL PROPERTY
RIGHTS

1.1 History of Intellectual Property*

At inception, IPRs were intended to fogter the technological and industrid
progress of the Sate granting the patent. The mgjor function of IPRs especidly the
patent regime, was economic self-sufficiency. The rights of inventors were only
the corollary of the monopoly conditions deemed gppropriate for such
exploitation, while the rights of foreign inventors were completely disregarded.
The law thus did not protect the property right of the origind inventor as such, but
permitted the importer of the invention to exercise rights Smilar to those of the
origina inventor. Under these conditions, the objective of the patent law was not
to promote the pogition of the inventor.

The different subject areas of IPRs originate in different places and at different
times? Some State that the origins of |P date back to Aristotle in 4™ century B.C.
while others to 9" century China® However, the Venetians are credited with the
first properly developed patent law in 1474 and their model spread to other
European states.* In England, the Statute of Monopolies of 1623 swept away all
monopolies except those made by the “true and first inventor” of a“method of

! 1P refersto the creations of the human mind, the human “intellect.” It is a generic term that
refersto intangible objects and probably cameinto regular use during the 20" century. This
is because it was customary to refer to industrial and |PRs. The term “industrial” was used
to cover technology-based subject areas like patents, designs and trademarks. “ 1P’ was
used to refer to copyright. The modern conventionisto use“IP” to refer to both industrial
and |P. See Peter Drahos. I ntellectual Property and Human Rights. 1999. IPQ. No. 3. Sweet
& Maxwell. p. 350

2 |PRs are those rights derived from human intellectual creativity. These rights protect the
interests of the inventors by giving them property rights over their creativity/inventions. |P
law istoday divided into two branches: Industrial Property Law and Copyrights Law. There
aredifferent forms of industrial property rights e.g. plant breeder’ srights, patents, petty
patents/utility models, geographical indications, trademarks, undisclosed information/trade
secrets, industrial designs. Each industrial property right has different requirements and
grants different rights.

% Chapman Audrey. Approaching I ntellectual Property asa Human Right: Obligations
Related to Article 15(1)(C) of the I nternational Covenant on Economic, Social and
Cultural Rights. Committee of Economic, Social and Cultural Rights. 24" Session. Nov-Dec
2000. E/C.12/2000/12. p. 4

* Peter Drahos, op cit., p. 350
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manufacture.”> Modern copyright law began in England with the 1709 Statute of
Anne?®

In 1791, France recognized the rights of inventors because in the context of the
1791 law it provided aright of representation to authors, it was argued that “the
property of the work which is born of the writer’ s thought is the most sacred, the
most legitimate, the most unassailable and the most persona of al properties””

The US Congtitution of 1787 judtifies the legidative authority granted to the
Congress in IP matters on grounds of public interest by stating that “The
Congress shall have power...to promote the progress of science and useful arts,
by securing for limited times to authors and inventors the exclusve right to their
respective writings and discoveries.”® In 1790 the US enacted a patent law.®

It is notable that during the first half of the 19" century when some statesin
Europe were adopting patent laws, there arose an anti-patent movement in other
quarters. Britain, Germany, the Netherlands and Switzerland saw the patent
system experience its grestest challenge.’ In Switzerland, its legidature rejected
proposalsin 1849, 1851, and 1854 and twice in 1863 to adopt patent laws on
the ground that the “economists of grestest competence’ had declared the
principle of patent protection to be “ pernicious and indefensible.”™ Anti-patent
movement saw patents as unfair and giving rise to anti-competitive behaviour in
the marketplace.

Nevertheless, the anti-patent movement did not stifle the march by patent
advocates. The second part of the 19th century therefore saw the proliferation in
Europe of nationd |P systems. |P was developed on anationa basis, with
consderable diversity in the nature of protection. Outside Europe, IP grew aong
colonid paths, for ingtance the British coloniesin Africa, Asaand the sdif-
governing colonies of Australia and Canada, enacted copyright and patent laws,
which were identicd to those in England.™

This period is dominated by the principle of territoridity, the principle that IPRs
do not extend beyond the territory of the sovereign, which has granted the rights

®ibid

® Audrey Chapman, op cit., p. 4. This statute was to encourage its citizens to bring in foreign
technology for the benefit of the national economy.

" See paper by the Secretariat of the WTO. Protection of | ntellectual Property under the
TRIPS Agreement. Committee on Economic, Social and Cultural Rights. 24" session.
November 2000. United Nations. Geneva. p. 1

®ibid

%ibid

19 Frederick Abbot, Thomas Cottier and Francis Gurry. I nternational | ntellectual Property
Systems. Commentary and Materials. Part One. 1999. Kluwer Law International. Hague. p.7
"ibid. Then Geigy Chemical Company of Basel Switzerland likened patent monopoly to
robbery; today the same company (Ciba-Geigy) isamajor crusader for patents for the
corporate sector. How times change!

' peter Drahos, op cit., p. 352
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in thefirst place.™® This meant that an IP law passed by country A did not gpply in
country B. This principle showed the interrelationship between state sovereignty,
property rights and territory. As aresult IPRs owners faced a problem, due to the
free copying of ther creations in other countries. Thisinevitably led to the
expangion of |P protection to the international sphere.

1.1.1 Theinternational period

During the 19" century, states began to take a greater interest in the possibility of
internationa co-operation in IP. The development of nationd |P systems and
internationd trade raised awareness of the need for internationd protection.

The UK in response to the free riding problem passed the 1838 and 1844 Acts
that protected works first published outside the UK.** These Acts introduced the
principle of reciprocity, which meant that foreign works would only gain
protection in the UK if the relevant state agreed to protect UK works. The 1844
Act saw aconsderable number of bilatera agreements concluded between the
UK and other Europesn states.™

However, there were some states that remained isolationist, notably the USA.
The 1790 US Copyright Act only granted copyright protection to citizens and
resdents of the USA. Thisform of nationd protectionism prevailed for along
time.

Neverthdess, like copyright, other branches of industria property law aso
became the subject of bilatera agreements and by 1883 there were 69
international agresments mostly dealing with trademarks.*® They introduced the
principle of nationd treatment, which principle was based on the reciprocity
principle developed in the UK. States redlized that if they did not discriminate
between nationds and foreignersin the regulation of 1PRs, neither would other
dates. Thusin thisway states could secure protection for the works of their
authorsin foreign jurisdictions.

The adoption of various bilateral agreementsin IPin the 19" century was
important in that it contributed to the recognition that an internationa framework
was needed. These agreements dso provided a framework of principles that the
internationa regime could work with, athough the level of protection was not
satisfactory.

Following an internationd exhibition of inventions held in Vienna, Audriain 1873,
developments towards international protection of inventions stepped up. Thisled,

Bibid
“ibid
“ibid
®ibid
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in 1883, to the adoption of the Paris Convention for the Protection of Industria
Property (Paris Convention).

Then, indugtria property rights were devel oped as away to reward crestivity and
promote innovation during the Industrial Revolution and thus were limited to
industria/mechanica inventions. These rights simulated human intellectua
creativity for the benefit of the public and promoted trade in goods and services.

Later, in 1886, the Berne Convention for the Protection of Literary and Artistic
Works (Berne Convention) was aso adopted. These conventions ushered in an
eraof international cooperation in internationa |P property regimes.

These conventions were the firgt international agreements on 1P, mainly drawing
membership from European dates. Later, after the Second World War and the
emergence of states from the colonia period, their membership increased, largdy
drawn from the developing countries. Over the years, the conventions have aso
gone through a series of amendments to keep up with technologica
advancements.

Asmoreinternationd |P agreements were adopted, in 1967, an international
agreement established WIPO to administer them.™ Member states agreed on
basic principles, the most important being, the principle of nationa trestment® but
sates il retained alot of discretion on the standards of |P within their
jurisdiction. There was thus no harmonisation of 1P standards across states.

1.1.2 The global period

With the increasing interdependence of nationa economies, aneed for an
effective internationd lega system to regulate IP matters was identified,
particularly one that ensured a harmonisation of |P standards among states.

Up to thistime, despite the existence of internationd | P agreements administered
by WIPO, there was till alot of free riding or copying of works and inventions
that was tolerated. The only enforcement mechanism under the various
international 1P treaties was an gpped to the ICJ and most states entered
reservations on such clauses™

" International secretariats were established for both the Paris and Berne Conventions.
These then merged to form a* United International Bureau for the Protection of Intellectual
Property”. WIPO superseded thisinstitution and is now responsible for the promotion of IP
worldwide. It administers several | P treaties and also acts as a secretariat for the negotiation
of treaties that establish new normsin IP. It also conducts extensive training and technical
assistance programs for devel oping countries.

8 This principle effectively means that the |P protection offered by astate to its nationalsis
equally offered to aforeigner within that state’s jurisdiction.

19 Peter Drahos, op cit., p. 355
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For the USA however, the lack of effective enforcement machinery for IPRs
under WIPO was detrimenta to key industries of the national economy, such as
film and pharmaceuticals®® For US pharmaceutical companies for instance, |P
was an investment issue. They wanted to locate their production anywhere in the
world safe in the knowledge that their IP would be protected. With intensive
lobbying these industries succeeded in linking 1P to trade. The immediate
advantages of such an approach were firsly, if 1P standards were made part of an
internationa trade agreement, it would give those standards a truly global
coverage. Secondly, IP would now fall under the enforcement mechanism that
states had devel oped for settling trade disputes.

Beginning in 1984, the US amended its 1974 Trade Act severa times providing
for abilaterd enforcement mechanism againgt countries that did not have
adeguate and effective levels of |P enforcement.? It included IP in the “section
301" trade process, such that if countries failed to act on IP they would face trade
sanctions from the USA.*

In addition, under the initiative of the USA (particularly its business community),
IP was included as a negotiating issue a the Minigterid Meeting at Puntadel Este
during the launch of the Uruguay Round of Multilaterdl Trade Negotiations held
under GATT.*

In April 15, 1994 the Uruguay Round concluded with the signing in Marrakesh,
Morocco of the Find Act Embodying the Results of the Multilatera Trade
Negotiations. This Find Act contains the Agreement Establishing the WTO and
severd annexed agreements. TRIPsisfound in Annex 1C of the WTO
Agreement.?* TRIPs cameinto force on 1 January 1995, dthough it givesits
members trangtiond periods to bring themsalves into compliance with its rules,
which differ according to their stage of development.

After TRIPs was adopted, other international |P treaties have since been
concluded under the aegis of WIPO. In 1996, the WIPO Performances and
Phonograms Treaty and the WIPO Copyright Treaty were concluded to desl
with the new technologica developmentsin the digita area.

“ibid

?ibid

Zibid

Zibid

“ TRIPsisthe most comprehensive multilateral agreement that sets out detailed minimum
standards for the protection and enforcement of IP. It is known either as a Paris-plus or
Berne-plus agreement because its standards incorporate those of the Paris and Berne
Conventionsin their most recent form and also includes standards on certain matters where
the pre-existing conventions are silent or are seen as being adequate. However, Article 6bis
of the Berne Convention on author’ s moral rights was not incorporated into TRIPs.

% Devel oped countries had until 1January 1996 to comply with TRIPs, developing countries
had until 1 January 2000 while least devel oped countries have until 1 January 2006.
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Current internationd 1P law is modd led on western | P tradition rooted in the idea
that | PRs are positive rights created by the state for the benefit of its citizens.®

Although WIPO identifies that IP legd regimes firdly, give statutory expression to
the moral and economic rights of creatorsin their crestions and define the rights of
the public to access to such creations and secondly, that they provide incentives
and rewards to inventors and creators and thereby stimulate economic and social
development;*’states have used | P laws as a means to improve their country’s
competitive economic advantage.?® This has become increasingly dominant in this
globdisation era. Asthis thesiswill show, TRIPs favours mgor economic
interests, particularly the large MNCs, to the detriment of protecting public access
and benefits in the home country and promoting development in developing
countries, “Africaincluded.

The economic importance of |P has grown with the increasing role of information
and knowledge-based industries. A causal link has been created between IP and
invesment.*® There is a progressive re-conceptuaisation of IP as an investor’'s
right rather than a creator’ sright. A higtorical andysis on the emergence of IP
reved s that they have aways been used by states to secure market place
objectives, both domestic and internationa. IPRs are il viewed as an economic
tool facilitating trade and investment. The linkage between |P and trade is made
even clearer by the adoption of TRIPs.

1.2 History of Human Rights

Some basic idess criticd to the development of what we define as human rights
today can be traced to various world religions and philosophies. In the holy
books of Chridtianity, Idam, Judaism, Hinduism, Buddhism, Confucianism, there
isacdl for the more humane treatment of fellow human beings. In the Middle
Ages in Europe various socia contracts bore the same ideas®! The concept of
Human Rights was a o further developed during the time of the Enlightenment

*ibid

ZWorld Intellectual Property Organization. | ntellectual Property Reading Material. WIPO
Publication. No. 476 (E). Geneva. 1995. p. 5

% Audrey Chapman, op cit., p.5

#ibid

% Under the OECD, the Multilateral Agreement on Investment (MAI) Negotiating text
definesinvestment to include every kind of asset including |PRs. See Peter Drahos, op cit.,
p. 357.

% For example, the Ceasar Hadrians basic laws for Roman law, the 1215 Magna Carta
Libertatum in England, the 1282 Erik Klippings Handfaestning in Denmark, the 1356 Joyeuse
Entrée in Brussels, the 1579 Union of Utrecht in the Netherlands, 1689 Bill of Rightsin
England. See Gudmundur Alfredsson et al. I nternational Human Rights Monitoring
Mechanisms. 2001. Kluwer Law International. Hague. p. 19
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Setting down the basis of rights derived from Natura Law, iura naturalia, and
the recognition of the right of al humans to freedom and dignity.*

From the 16™ century onwards, prominent philosophers and jurists later
developed the notion of naturd rights, as another source of law i.e. the Law of
Nature. Hugo Grotius (regarded as the father of modern internationa law),
Samue von Pufendorf, John Locke, Jean Jacques Rousseau, and Charles de
Montesguieu, al based their work on the notion that above positive law existed
another source of law, the Law of Nature.® This natural law had rootsin human
reason and could be discovered without any knowledge of the positive law.
Rousseau observed that the sovereigns derived their powers from this source and
were thus a so to obey and respect it while Montesquieu devel oped the concept

of separation of powers.

A cornergtone in human rights law is the principle of the equa dignity and worth
of every human being.® It is a principle primarily derived from rdligion.® These
religious, mord or ethica basic notions of human vaue from naturd law were |ater
transformed into pogtive law, at the nationd and internationd levels.

The 1776 American Declaration of Independence, the 1781 Bill of Rights of the
American Congtitution, the 1789 French Declaration des Droits de |’ Homme et
du Citoyen (Declaration of the Rights of Man and of the Citizen) and the 1793
Declaration are dl based on the notion that al human beings have equd status
and have cartain indienablerights.

Human rights during the 18" and 19" centuries were related to the freedom of the
individua and the need for citizens to be protected from infringements on these
freedoms by state power. The principle of equality pressed for the need of the
government to strive to improve the living conditions for the wider population.
Therefore, many condtitutions drafted at this time, contained provisonsin the
aress of “socid and economic” and not just the“dlassic” freedoms®

The generd right of property was recognized by the liberd traditions of France
and the USA. The French Revolution (which resulted in the 1789 Declardtion) is

*ibid

#ibid, p. 20

¥ The Preamble of the UDHR recognizes the “inherent dignity and equal and inalienable
rights of all members of the human family” and “in the dignity and worth of the human
person and in the equal rights of men and women.”

* Thisis derived from e.g. Christianity or Judaism whereit is recorded in Genesis 1: 26 & 27
(N1V) that “ Then God said, Let us make man in our own image, in our likeness...So God
created man in his own image, in theimage of God he created him; male and female he
created them.” Thus, God created man in hisown image. If man isthen created in theimage
of God he has dignity and worth. Therefore every man (and woman) has equal dignity and
worth.

% Alfredsson, G. et al. op cit., p. 22. For example, the Norwegian Constitution of 1814, the
Mexican Constitution of 1917, the Constitution of the Soviet Union of 1918.
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said to have explicitly manifested the idea of IPRs as naturd rights’ — as opposed
to pogitive rights (granted by the state), hence providing a human rights approach
to IPRs.®

The 1789 Declaration included “ property” among the “naturd and imprescriptible
rights of man.”* The freedom of communication and the press that the 1789
Declaration proclaimed was made concrete once printers no longer had to obtain
the privilege of printing from the King.** However, it is observed that in actual fact
the French Revolution was much more about the liberation of information than the
crestion of property rightsin information.**

In the 19" century, as international law began to develop dements of human rights
a so began to emerge. Notable were such areas as the protection of the rights of
minorities* the prohibition of dave trade®, protection of personsin armed
conflict* and in labour standards.®

1.2.1 The United Nations

A Conference of International Organisations saw the birth of the United Nations
in June 26" 1945 in San Francisco, USA. The signing of the Charter of the UN
was a ggnificant step in bringing human rights more firmly within the sphere of
internationd law. The UN Charter establishes the promotion and protection of
human rights as one of the main objectives of the organization.*®

The arocities committed during the Second World War —where the Nazi regime
in Germany founded a power base based on terror and gross violations of the
rights of persons resding within its jurisdiction — spurred the cregtion of the UN,
an organization that would work to “ save succeeding generations from the

%" In the modern context, the notion of a“natural right” might often be replaced by an appeal
to asense of equity and fairness. It is seen asfair that, for example, an inventor would draw
some benefit from others using the fruits of hisor her creative efforts for economic gain.

% See paper prepared by the Secretariat of the WTO. Protection of I ntellectual Property
under the TRIPS Agreement. Committee on Economic, Social and Cultural Rights. 24"
session. November 2000. United Nations. Geneva. p. 1

*ibid

“ibid

“ Peter Drahos, op cit., p. 351

2 e.g. 1648 Treaties of Munster and Osnabruck, 1878 Treaty of Berlin. From 1919, the L eague
of Nations also wanted to includein its general peace settlement and machinery obligations
in regard to the protection of minorities.

“ e.g. 1926 Slavery Convention

“ e.g. 1899 and 1907 Hague Conventions

“® £.9. 1906 Berne Convention aimed at protecting women from being subjected to night time
work. 1n 1919, the International Labour Organization (1LO) was founded with a constitutional
document that puts an emphasis on human rights and social justice.

“® See Article 1 and also articles 55 and 56 of the Charter. Human rights are also mentioned in
the preamble, articles 8, 13, 62, 67, 68, 73 and 76 of the Charter.
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scourge of war”, “regffirm faith in fundamenta human rights” “establish conditions
under which justice...can be maintained,” and “promote socid progress and
better standards of life in larger freedom.”*’

The atrocities committed during the Second World War also emphasized the
need for internationa protection of human rights. There was a need for violations
of human rights by persons representing state power (e.g. Hitler in Nazi Germany)
to be seen as a breach of internationa law, a breach of a duty towards the
internationa community. Only then would the internationad community step into
the state’' s sphere (or what is now known as the domestic jurisdiction of a state)
and suggest measures to ensure conformity with internationa law obligetions, of
which human rights now formed a part.

In 1948, under the aegis of the UN, the Generd Assembly adopted the Universal
Dedaration of Human Rights (UDHR).*® The UDHR formed the besis for the
development of international human rights treaties containing a wide spectrum of
rights, from the right to life, liberty, food to the right to be protected from various
forms of discrimination, and the right have a say and sharein acountry’s
economic, socia and cultural development.*

The concept of human rights is broad, covering most aspects of human
existence.™ Therefore, for ease of reference severa schemes have been used to
dassify therights, either as basic human rights; or four freedoms; or 1%, 2™, 3
generation rights; or individud or collective rights; or civil and politica versus
economic, socid and culturd rights.

Human rights could aso be classified according to the various tregties dedling with
aspecific issue, ether as subjects in need of protection i.e. minorities, indigenous

“" Preamble of the UN Charter. The formation of the UN in 1945 was a collaborated effort of
the Allies of the second world war namely USA, UK, France, USSR and Chinawho became
the five permanent members of the Security Council. During the war, the Alliesin the
Atlantic Charter of 1.1.42 stated, that “complete victory over their enemiesis essential to
defend life, liberty, independence and religious freedom, and to preserve human rights and
justicein their own lands aswell asin other lands...” See Ashild Samnoy, The Origins of the
Universal Declaration of Human Rightsin G. Alfredsson and A. Eide (eds). The Universal
Declaration of Human Rights. 1999. Kluwer Law International. Hague. p. 3

“8 Adopted by the General Assembly of the UN by Resolution 217 (111) of 10" December 1948
“* UDHR together with the 1966 I nternational Covenant on Civil and Political Rights (ICCPR)
and the 1966 International Covenant on Economic, Social and Cultural Rights (ICESCR)
comprise the International Bill of Human Rights. Examples of other international human
rights treaties are the 1948 Convention on the Prohibition and Punishment of the Crime of
Genocide, the 1965 Convention on the Elimination of Racial Discrimination, 1979 Convention
on the Elimination on Discrimination Against Women, 1989 Convention on the Rights of the
Child etc.

* One of the main sources of inspiration and broad approach to human rights was the “four
freedoms” addressin 1941 by US President Franklin Delano Roosevelt, where in his State of
the Union address he stated that everyoneis entitled to freedom of speech, freedom of faith,
freedom from want and freedom from fear.
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peoples, refugees, women, children, migrant workers etc, or according to the
elimination of specific forms of discrimination eg. race, religion etc, or according
to an elaboration on certain rights e.g. genocide, torture, trestment of prisoners,
or on aregiona or geographica view point e.g. African, American or European
etc.

Whatever the dassfication “dl human rights are universd, indivisble and
interdependent and interrelated. The internationa community must treat human
rights globdly in afar and equa manner, on the same footing, and with the same
emphasis”®

Human rights norms differ from other rightsin internationd law in severd key
respects. Human rights originated from a perceived need to protect the individua
againg the abuse of power by the state and therefore the primary purpose of
human rights is to govern the relationship between the individua and the Sate,
whereas other areas of internationd law govern the relationship between dates.

From the preamble of the UDHR, it can be deciphered that human rights form the
foundation of freedom, justice and peace in the world. Human rights promote
socia progress and better standards of living. They aso fogter friendly relations
between states. However, as part of internationd law, human rights are to be
implemented in anationa context; human rights givesrise to duties, the
respongibility of which fdls on sates. By agreeing to be bound by human rights
norms, states have agreed to govern in a manner consstent with those norms.
States are the ones to be held accountable in case of failure or non-performance
of those duties resulting in human rights violations. Human rights norms therefore
serve as aguide for nationd legidation and policies.

Other characteridtics of human rights are that they are inherent in dl human beings
by virtue of their humanity aone; are indienable within qudified lega boundaries,
are equdly applicable to dl; and are fundamentd to life, dignity and other
important human values.

1.3 The link between Human Rights and
Intellectual Property Rights

The higtorical link between human rights and IPRs is thin. Neverthdess, the
rdevant provisions are article 27 of UDHR® and article 15 of ICESCR®. An

*! Paragraph 5 of the Vienna Declaration and Programme of Action adopted at the 1993
World Conference on Human Rights held in Vienna, Austria. A/CONF.157/24

%2 |t states: “1. Everyone hasthe right freely to participatein the life of the community, to
enjoy the arts and to share in scientific advancement and its benefits. 2. Everyone hasthe
right to the protection of the moral and material interestsresulting from any scientific,
literary or artistic production of which heisthe author.” (emphasis mine)
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andysis of aticle 27(2) UDHR and article 15(1)(c) ICESCR reveds an individua
humean right in I P, dthough not explicitly worded as such.> To this extent
therefore one can say that the drafters recognized |PRs as human rights.®

Also, IPRs affect other human rights ether pogitively or negetively. In particular,
TRIPs has cregted tensgons with human rights. This tenson principaly revolves
around balancing the IPRs of inventors/creators with that of the public.

1.4 Balance of rights under Human Rights Law

Article 27 UDHR and Article 15 ICESCR reflect a baance of rights and identify
aneed to strike a balance between the protection of the rights of authors and
crestors and that of the public. Four components are identified: the right to
culture, the right to benefit from scientific advancement, IP and freedom of
scientific and crestive activity.>®

Thereisalink between theright of everyone to benefit from the protection of the
mora and materia interests resulting from any scientific, literary or artidtic
production of which he is the author (private interest) with the right to participate
in culturd life and to enjoy the benefits of scientific progress and its applications
(public interest). Theright of the author or creator (private interest) and the rights
of the wider society (public interest) are seen as complimentary.

These provisions recognize that the rights of authors and crestors are not just
good in themselves but are understood as essential preconditions for cultura
freedom and participation and scientific progress. As materid progress is often
the result of scientific progress, it thusimplies thet everyone must have access to

% |t builds on and closely resembles article 27 of UDHR. It states: “1. The State Parties to
the present Covenant recognize theright of everyone: (a) To take part in cultura life; (b) To
enjoy the benefits of scientific progress and its applications; (c) To benefit from the
protection of the moral and material interestsresulting from any scientific, literary or
artistic production of which heisthe author...” (emphasis mine)

>t wasfelt by the drafters that there was no need to include a specific reference to property
in Article 27 UDHR due to the existence of the right to property in Article 17 UDHR.
However, theright to property was omitted in ICESCR. See Audrey Chapman, op cit., p. 8-9
and Peter Drahos, op cit., p. 358-371

**Very little attention has been paid to analyse | P as a human right. A notable exception is
indigenous peoples who have called for the recognition of their knowledge as a human right
(See Article 29 UN Draft Declaration on the Rights of Indigenous Peoples,
E/CN.4/Sub.2/1993/29). More effort has been made to adopt a human rights approach to IP
than to recognize | P as a human right. Whether, IPRs are viewed as human rights today is
also problematic because of the fact that firstly, they are granted by the state rather than
recognized by the state. Secondly, IPRs exist for alimited period of time and are territorial as
opposed to human rights that are perpetual, inalienable and universal. Thirdly, IPRs have
differing characteristics and hence not all fit into the category of protecting the human
dignity and worth of its creators. See Audrey Chapman, op cit., p. 9 and Peter Drahos, op
cit., p. 365-367

% Ragnar Adalsteinsson and Pall Thorhallson in G. Alfredsson and A. Eide (eds.). The
Universal Declaration of Human Rights. 1999. Kluwer Law International. Hague. p. 591-595
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these scientific results and must not be restricted to afew. In order to avoid
conflicts between the human rights guaranteed by these provisons e.g. IPRs and
culturd rights, thereis aneed to strike the right balance in their promotion and
protection.®

1.5 Balance of rights under Intellectual Property
Law

The ba ance between private and public interests identified by Articles 27 UDHR
and 15 ICESCR isfamiliar to IP law.

Under IP law, gtates grant limited rights over cregtions or inventions as a means of
providing incentive for innovation eventualy ensuring that the public has accessto
those creations or inventions. Thus, for example, under patent law, a Sate grants
an inventor a patent for alimited period of time in return for the inventor’s
disclosure of theinvention in his patent gpplication.

During the period of protection, the inventor (now patent holder) has classc
property rights e.g. he can exclude others from making, using or seling his
patented product. He can also use thistime to recoup research and investment
costsincurred in the development of hisinvention and/or otherwise commercialy
explait hisinvention. After the time of protection expires, the invention falsinto
the public domain and is now fredy accessible by dl.

Therefore, in the long term there is no conflict but a mutudly supportive
relaionship between the interests of promoting cregtivity and innovation (private
interest) and maximising access of the new invention to the wider society (public
interest). However, during the period of protection, there is potentia for conflict
between the rights of the patent holder and the public because patents are
exclusve rights. The public would not have access to the protected works or
inventions, except with the authorization of the patent holder.

The chdlenge therefore isfor nationd and internationa 1P laws to drike the right
balance between the human rights of authors, creators and inventors (private

*ibid, p. 593. When judging astates fulfilment of theserights, it is relevant to consider the
following (a) measures taken to ensure the application of scientific progress for the benefit
of everyone; (b) measures taken to promote the diffusion of information on scientific
progress; and (c) measures taken to prevent the use of scientific and technical progress for
purposes which are contrary to the enjoyment of all human rights. It is observed that the
1993 World Conference on Human Rightsheld in Vienna, Austriareaffirmed the right of
everyone to enjoy the benefits of scientific progress and its applications but noted that
certain advances, notably in the biomedical and life sciences as well asinformation
technology, may have potentially adverse consegquences on human rights and called for
international cooperation to ensure that human rights are fully respected in light of these
scientific advances. See the Vienna Declaration and Programme of Action adopted on
25.06.93 at A/Conf.157/23.
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interest) and the promotion of accessto protected works or inventions for the
public good (public interest). An emphasis of ether one of the interests would tilt
the optimal balance that isto be achieved. In the TRIPs regime, the required

ba ance between the private and public interests is proving difficult to attain.

Itismy view that IPRs are indrumentd rights in the sense that their grant and
exercise should promote and protect dl human rights. Human rights should guide
the development of 1PRs and thus IPRs would be of service to dl humanity.
Determining whether the standards set in TRIPs promote and protect human
rightsis the focus of the next chepter.
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2 TRIPs AND HUMAN RIGHTS

2.1 Introduction

There are potentid links between TRIPs and human rights.

The overdl objectives of WTO as reflected in the preamble of the WTO
Agreement (of which TRIPs s part) are that member countries trade and
economic relations * should be conducted with aview to raisng standards of
living, ensuring full employment...while dlowing for the optima use of theworld's
resources in accordance with the objective of sustainable development, seeking
both to protect and preserve the environment and to enhance the means for doing
S0 in amanner consstent with their respective needs and concerns a different
levels of economic development.”*®

It o recognizes the “need for posgitive efforts desgned to ensure that developing
countries, and especidly the least developed among them, secure asharein the
growth in internationa trade commensurate with the needs of their economic
development.”

Article 7 of TRIPs pdlls out the objectives of the agreement by stating that “the
protection and enforcement of |PRs should contribute to the promotion of
technologica innovation and to the transfer and dissemination of technology, to
the mutua advantage of producers and users of technological knowledge and ina
manner conducive to socia and economic welfare, and to a baance of rights and
obligations.”

These objectives thus recognize a need for a ba ance between “mutud advantage
of producers and users of technologica knowledge’ and “a baance of rights and
obligations.” This dso corresponds to the attempted baance of rights and
tensions inherent between articles 15(1)(a) and 15(1)(b) of ICESCR, which
recognize “the right of everyone to take part in culturd life’ and “to enjoy the
benefits of scientific progress and its applications’ and article 15(1)© of ICESCR
“the right of everyone to the protection of the mord and materid interests resulting
from any scientific, literary or artistic production of which heisthe author.”

The above stated objectives lay an emphasisin promoting socid and economic
wefare. TRIPs can a0 be seen to give effect to IPRs, as a human right, at the
internationd level asindicated inits preamble that IPRs are private rights.

%8 See document of the Secretariat of the WTO to the Committee on Economic, Social and
Cultural Rights. Day of General Discussion, op cit., p. 2
*®ibid
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TRIPs dso seems to promote values deemed essential for the redlization of
human rights such as the prohibition of discrimination on the basis of nationdity in
IPRs which values are resonant in international human rights law.®

TRIPs could aso be seen to promote the rule of law at the nationa and
internationd leves by the observance of due process and the peaceful settlement
of digputes through its dispute resolution mechanism.®*

TRIPs aso encourages internationa cooperation by requiring member-developed
countries to facilitate technology transfer to member least devel oped countries
and to provide, on request, technical and financia cooperation to both member
developing and least developing countries® International cooperation is aso
encouraged in international human rights law especidly as pertaining to the
implementation of economic, socid and culturdl rights®

2.2 Seeking the right balance

An objective of IP protection isto promote long-term public interest by means of
providing exclusve rights to right holders for alimited period of time. After the
expiration of the term of protection, protected works and inventions fal into the
public domain and anyone is free to use them without the prior authorizetion of the
right holder. In the long term therefore, there is no conflict but rather a mutudly
supportive relation between the interests of rights holders and those of the public
by promoting cregtivity and innovation and maximising access.

However, during the term of protection there is potentia for conflict between
those two interests, which can a'so mirror the marked differences between the
interests of right holders and users. The chdlenge is therefore to find the optimal
ba ance between the competing interests with a view to maximizing the public
good while meeting the human rights of authors and inventors.

TRIPs has attempted to achieve this balance in anumber of ways. by determining
the definition of protectable subject matter, the scope of rights, permissible
limitations and the term of protection.®* As TRIPsis aminimum rights agreement it
leaves afar amount of leeway to member states to implement its provisons within

% See Article 3-5 of TRIPs on “National Treatment” and “Most-Favoured-Nation Treatment”
clauses.

® SeePart 111 of TRIPs

%2 See Article 66(2), 67, 69 of TRIPs.

% See Article 2 of ICESCR

% See Report of the Secretary General. | ntellectual Property Rights and Human Rights.
Economic and Social Council. UN Doc. E/CN.4/Sub.2/2001/12. p. 7-9 and also Report of the
Secretariat of WTO, op cit., p. 4-7
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their own legd system and practise and fine-tune the baance in light of domestic
public policy condderations®

Finding alink between the tandards of TRIPs and human rights is not the same
as saying that TRIPs takes a human rights approach to | P protection; the primary
guestion is whether TRIPs gtrikes a balance that is consgstent with a human rights
approach.®

There are actud or potential conflicts inherent in the implementation of TRIPs that
have been identified.

On 17 August, 2000, the UN Sub-Commission for the Protection and Promotion
of Human Rights, adopted a resolution unanimoudy on “Intellectud Property
Rights and Human Rights’ nating, inter alia, that:

“There are actual or potential conflictsthat exist between the
implementation of TRIPS and the realization of economic, social and
cultural rightsin rdaion to, inter alia, impedimentsto the transfer of
technology to developing countries, the consequences for the enjoyment of the
right to food of plant variety rights and the patenting of genetically modified
organisms, “biopiracy” and the reduction of communities (especidly indigenous
communities’) control over their own genetic and natura resources and cultura
values, and restrictions on access to patented pharmaceuticals and the
implications for the enjoyment of the right to health.”®’ (emphasis mine)

The resolution “affirms that the right to protection of the mora and materia
interests resulting from any scientific, literary or artistic production of which oneis
author is, in accordance with article 27(2) of UDHR and article 15(1)© of
ICESCR, a human right, subject to limitationsin the public
interest.”®®(emphasis mine)

It further “ declares, however, that Snce the implementation of the TRIPS
Agreement does not adequately reflect the fundamental nature and
indivisibility of all human rights including the right of everyone to enjoy the
benefits of scientific progress and its applications, the right to hedlth, the right to
food and the right to salf-determination, there are apparent conflicts between
theintellectual property rights regime embodied in the TRIPS
Agreement, on the one hand, and international human rights law, on the
other.”® (emphasis mine)

% See Article 1(1) and Article 8 of TRIPs

% See Report of the High Commissioner for Human Rights, op cit., p. 7-11
®Economic and Social Council. Intellectual Property Rights and Human Rights. Sub-
Commission on Human Rights Resolution 2000/7. E/CN.4/SUB.2/RES/2000/7

% ibid, paragraph 1

®ibid, paragraph 2
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There exigts a conflict between the “private” interests of 1PRs holders,
championed by TRIPs, and the “socid” or “public’ concerns found in
international human rights law. TRIPs is seen to tilt the balance inherent in IP law
away from the public interest and in favour of IPRs holders.

The resolution further “reminds al governments of the primacy of human rights
obligations over economic policies and agreements; and requests them to take
internationa human rights obligations and principles fully into account in nationd,
regiona and internationa economic policy formulation and aso further requests
governments and intergovernmenta organizations to integrate in their nationa laws
and policies provisons that are in accordance with international human rights
obligations and principles that protect the socia function of intellectua

property.” ™

The resolution is said to mark the beginning of what promises to be a closer
monitoring of WTO by the UN human rights system.™ It is hitoric, in that it has
regffirmed the primacy of human rights over other state obligations that States may
have.

It is againg this backdrop that this thesswill look at the implications of TRIPson
the right to food in Africa.

2.3 The Right to Food in International law’?

Article 25 of UDHR" and article 11 of ICESCR™ are the more authoritative
international human rights provisions on the right to food.” The right to food isa

"ibid, paragraph 4, 5, 6

™ See Someshwar Singh. TRIPS regime at odds with human rights law, says UN body at
http://www.twnside.org.sg/title/odds.htm

2 Historically (and purely on ideological reasons) human rights have been split into, civil
and political rights on the one hand and economic, social and cultural rights on the other.
These rights have also been treated differently, with civil and political rights being
emphasised more than the others. In this dichotomy, the right to food is a core social right.
Nevertheless, whatever the classification“ all human rightsare universal, indivisible and
interdependent and interrelated. The international community must treat human rights
globally in afair and equal manner, on the same footing, and with the same emphasis.”
See Paragraph 5 of the Vienna Declaration and Programme of Action adopted at the 1993
World Conference on Human Rights. A/CONF.157/24.

|t states in part “ Everyone has the right to a standard of living adequate for the health and
well-being of himself and his family, including food, clothing, housing and medical care and
necessary social services...”

™t statesin part “ The State Parties...recognize the right of everyoneto an adequate
standard of living for himself and his family, including adequate food... The State Parties will
take appropriate steps to ensure the realization of this right, recognizing to this effect the
essential importance of international cooperation based on free consent...”

™ Theright to food is also found in: Article 12 of Convention on the Elimination of
Discrimination Against Women, Article 24 of Convention on the Rights of the Child, Article
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basc human right as well as a basic human need. It is a component of the right to
an adequate standard of living. It is aso closdy linked to the right to life.”® The
right to adequate food" is “redlized when every man, woman and child, done
or in community with others, have physical and economic access a dl timesto
adequate food or means for its procurement. States have a core obligation to take
the necessary action to mitigate and aleviate hunger.”™

It is noted that the concept of “adequacy” is particularly sgnificant because the
notion of sustainability isintrindcaly linked to the notion of adequate food or food
security, implying food being accessble for both present and future generations,
however the precise meaning of “adequacy” isto alarge extent determined by
prevailing socid, economic, cultura, climatic, ecologica and other conditions
while “sugtainability” incorporates the notion of long-term availability and
accessibility.””®

Theright to adequate food is “indivisibly linked to the inherent dignity of the
human person and is indispensable for the fulfilment of other human rights
enshrined in the Internationa Bill of Human Rights... it isinseparable from socid
justice, requiring the adoption of appropriate economic, environmenta and socid
policies, a both the nationa and internationd levels, oriented to the eradication of
poverty and the fulfilment of al human rights for al.”®°

The core content of the right to adequate food “implies the availability of food in a
quantity and qudity sufficient to satisfy the dietary needs of individuds, free from
adverse substances, and acceptable within a given culture; (and dso) the
accessihility of such food in such ways that are sustainable and that do not
interfere with the enjoyment of other human rights.”®*

2 of Convention on the Prohibition and Punishment of the Crime of Genocide; Article 21 of
African Charter on Human and Peoples Rights, Article 12 of San Salvador Protocol to
American Convention on Human Rightsincluding in the 1948 Geneva Conventions|, 111, IV
and the 1977 Additional Protocols and the Statute of the International Criminal Court Part 2,
Art. 6-8.

"® The Human Rights Committee, atreaty body established under the ICCPR, in its General
Comment No. 6 (1982) on the Right to Life has stated that “the expression “inherent right to
life” cannot properly be understood in arestrictive manner, and the protection of thisright
reguires that States adopt positive measures...to reduce infant mortality, increase life
expectancy, especially in adopting measures to eliminate malnutrition and epidemics.”

" General Comment No. 12 (1999). Right to adequate food. Report of the Committee on
Economic, Social and Cultural Rights. UN Doc. E/2000/22. Paragraph 6, p. 102-110.
"®Freedom from hunger is fundamental . States have an obligation to ensure as a minimum
that people do not starve.

" General Comment No. 12, op cit., paragraph 6

®ibid, paragraph 4

8 The term “dietary needs’ refers to those needs which are necessary for physical and
mental growth and physical activity; “free from adverse substances” requires certain
measures such asfood safety, hygiene and environmental protection, “cultural or consumer
acceptability” requires the need to take into account val ues attached to food and food
consumption e.g. religious beliefs etc; “availability” implies either a possibility to feed
oneself from productive land or the existence of awell-functioning food distribution system.
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2.3.1 Food Security

All the 189 members ates of the UN attending the World Millennium Summit
held a the UN headquartersin New Y ork, USA in September 2000 adopted the
UN Millennium Dedaration.®? One of the UN Millennium goalsis the eradication
of extreme poverty and hunger, agod that isto be achieved by reducing by haf
the number of people who live on lessthan adollar aday and those that suffer
hunger by 2015.%

More specificaly, the World Food Summit held in Rome, Italy in 1996 laid the
foundations for diverse paths to achieve food security, at the individuad,

household, nationd, regiona and international levels® This summit resffirmed “the
right of everyone to have access to safe and nutritious food, consstent with the
right to adequate food and the fundamental right of everyone to be free from
hunger.”®

Food security exiss when “dl people, a al times, have physica and economic
access to sufficient, safe and nutritious food to meet their dietary needs and food
preferences for an active and hedlthy life.”®®

The summit noted that while food supplies have increased subgtantidly,
congraints on access to food and continuing inadequacy of household and
national incomes to purchase food, ingability of supply and demand, aswell as
natural and man-made disasters, have prevented basic food needs from being
fulfilled.

“Accessihility” consists of both economic and physical accessibility with vulnerable
groups such as indigenous peoples (who may not have access to their ancestral lands)
needing special attention or programmes. See General Comment No. 12, paragraph 8.

¥ See the text at http://www.un.org/mill ennium/decl aration/ares552e.htm

% See the text at http://www.un.org/millenniumgoal /index.html

# The representatives of 185 nations and the EC pledged their political will and commitment
to achieve food security for all and eradicate hunger in all countries, with an immediate view
to reduce the number of undernourished people by half no later than 2015. The summit
adopted the “Rome Declaration on World Food Security” which comprises a set of
observations about food security and also an Action Plani.e. “World Food Summit Plan of
Action”. The Action Plan is aset of 7commitments made by countries attending the Summit
to ensure food security. The Rome Declaration isnot alegally binding document. See
http://www.fao.org/worldf oodsummit and text at
http://www.fao.org/docrep/003/w3613e/w3613e00.htm

% Rome Declaration on World Food Security, FAO 1996.

% paragraph 1 World Food Summit Plan of Action. It should be noted that “food security”
and the “right to food” are conceptually different. Theright to food is an individual human
right while food security isthe condition through which thisright can be realized. Food
security isnot, initself, the right to food, but rather a state, which if attained, permitsthe
individual to enjoy that right. See Asbjorn Eide and Wenche Barth Eidein G. Alfredsson
and A. Eide (eds). The Universal Declaration of Human Rights. 1999. Kluwer Law
International. Hague. p. 540-541
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The summit dso noted that the problems of hunger and food insecurity have
globa dimensions and are likely to persst, and even increase dramaticaly in some
regions, unless urgent, determined and concerted action is taken, given the
anticipated increase in the world' s population and the stress on natural resources.

According to FAO's latest estimates, “there were 840 million undernourished
people in the world in 1998-2000; 799 million in developing countries, 30 million
in countriesin trangtion and 11 million in developed market economies. More
than haf of the undernourished (508 million people; 60 percent of the totd) livein
Asaand the Pacific, while Sub-Saharan Africa accounts for amost a quarter
(196 million people; 23 percent of the total). Sub-Saharan Africa has the highest
prevalence of undernourishment, at 33 percent of the population.”®’

In June 2002, FAO organized afollow up to the 1996 summit dubbed "World
Food Summit: Five Y ears Later.”® This summit acknowledged that the problem
of food insecurity had increased particularly in developing countries. It
unanimoudy adopted a declaration reaffirming the cdl to the internationa
community to reduce the number of undernourished people by haf by 2015, a
god made in the 1996 summit.*

The 2002 summit resffirmed the right of everyone to have accessto safe and
nutritious food and reeffirmed the commitments made in the 1996 Rome
Declaration and Plan of Action. It was aso acknowledged that success would
require political will, resources, technology and fairer trade practices. An urgent
need to reinforce efforts of al concerned parties was recognized whereby acal
for an internationd dliance to accelerate action to reduce world hunger was made
S0 as to meet the 1996 food security objectives.

Notably, the 2002 summit noted the importance of the Internationa Tresty on
Pant Genetic Resources for Food and Agriculture in achieving food security.

Hunger is a cause and an effect of extreme poverty. Acceerated progressin
poverty eradication is critica to improve access to food. At the 1996 and 2002
summits, states made a commitment to implement policies aimed at eradicating
poverty and inequdity and improving physica and economic access by dl, a dl
times, to sufficient, nutritionally adequate and safe food.

Trade, inter alia, was seen as akey dement in achieving food security. States
made a commitment to trive to ensure that food, agriculturd trade and overdl

¥ FAO’s“The State of Food and Agriculture, 2002”. See text at
http://mww.fao.oro/DOCREP/MEETING/005/Y 7462e/Y 7462€00.HTM.

8 179 countries and the EU attended the summit. See
http://www.fao.org/worldfoodsummit/english/index.html .

% Seetext of Declaration at

http://www.fao.ora/DOCREP/MEETING/005/Y 7106E/Y 7106E09/Y 7106E09.htm# T opOf Page
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trade policies are conducive to fostering food security for dl through afar and
market-oriented world trade system. In this light, the 2002 Summit noted the
outcomes of the 4™ Ministeria Conference of the WTO held in November 2001
in Doha, Qatar.

It was also noted, inter alia, that food should not be used as atoal for political
and economic pressure. The importance of internationa cooperation and
solidarity as well as the necessity to refrain from unilateral measures not in
accordance with internationa law and the Charter of the UN that endangers food
Security, was aso recognized.

The fundamentd role of farmers, fishers, foresters, indigenous peoples and their
communities, and al other people involved in the food sector, and of ther
organisations was acknowledged in attaining food security, supported by effective
research and extension.

It was observed that 70% of the world' s poor people livein rura areas and
depend amogt entirely on agriculture and rura development. Measures were
cdled to increase agricultura productivity, food production and distribution,
within the framework of sustainable management of natura resources, with the
need to revitdize rurd agricultura productivity.

FAO together with CGIAR and other internationa research ingtitutes were caled
upon to advance agricultura research and research in new technologies, including
biotechnology; such research to be conducted in a safe manner and adapted to
loca conditions S0 as to help improve agricultura productivity. A commitment
was made to study, share and facilitate the responsible use of biotechnology so as
to address devel opment needs.

The 2002 summit aso recognized that devel oping countries were facing
challenges in making better use of benefitsin research and technology and also in
regponding to the challenges and opportunities of globaisation in thefield of
agriculture and food security. In aspirit of cooperation and solidarity, a pledge
was made to strengthen FAO’ swork, within its mandate, to enable developing
countries cope with the chalenges and regp the benefits of globaisation and dso
have access to the necessary scientific and technical knowledge related to the
new technologies that address poverty and hunger reduction.

2.3.2 State Obligations

Under internationd law, human rights obligations are primarily held by Sates.
Article 2 of ICESCR isthe key provison, according to which a date shdl take
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steps “to the maximum of its available resources, with aview to achieving
progressively” the full redization of the right to food. *

States are thus obliged, regardless of the level of economic development, to
ensure for everyone under its jurisdiction access to the minimum essentid food
which is sufficient, nutritionally adequate and safe, to ensure their freedom from
hunger.** The concept of progressive redlization constitutes a recognition that full
redlization of the right to food will generally not be able to be achieved in a short
period of time but it imposes an obligation to move as expeditioudy as possible
towards the redlization of thisright.

However, it should be noted that state obligations are intended to supplement
persona efforts whenever needed.®” Theindividua is expected whenever possible
through his or her own efforts and by use of his own resources, to find ways to
ensure the satisfaction of his or her own needs, individudly or in associaion with
others.®

The right to adequate food, like any other human right, imposes three types of
date obligations: the obligation to respect, to protect, and to fulfil. In turn, the
obligation to fulfil incorporates both an obligation to facilitate and an obligation
to provide™.

2.3.2.1 Obligation to respect

At the primary level, the state must repect existing access to adequate food and
must not take measures that result in preventing such access® The state must
respect the individual’ s freedom and space to be able by their own meansto
produce their own food or to use their own resources to obtain food on the
market.

In thisregard, collective or group rights are particularly important. The resources
belonging to indigenous peoples such as clams to lands must be respected if such

% See General Comment No. 3 (1990). Nature of State Obligations under Article 2(1). Report
of the Committee on Economic, Social and Cultural Rights. UN Doc. E/1991/23. p. 83-87.
Also, state obligations for economic, social and cultural rights have been elaborated by a
group of experts, convened by the International Commission of Jurists, in Limburg,
Netherlands in June 1986. The outcome of the meeting, the so-called Limburg Principles
offer aguide on state obligations under ICESCR. See The Limburg Principles on the
Implementation of the ICESCR at UN Doc E/CN.4/1987/17

%! See General Comment No. 12, op cit., paragraph 14

% See Asbjorn Eide. The Right to an Adequate Standard of Living Including the Right to
Food. A. Eide et al. (eds.). Economic, Social and Cultural Rights. 2™ ed. 2001. Kluwer Law
International. Hague. p. 138-140

% Furthermore, the realization of individual economic, social and cultural rights will usually
take place within the context of a household as the smallest economic unit.

% See Genera Comment No. 12, op cit., p. 23-25

*ibid, paragraph 15
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peoples are to meet their basic needs.® Similarly, respect of the rights of peoples
to exercise permanent sovereignty over their natural resources may be essentia
for them to be able, through their own collective efforts, to satisfy their needs.
Hence, the state should take steps to recognize and register the land rights of
indigenous peoples and land tenure of small-scale farmers whose title is uncertain.

2.3.2.2 Obligation to protect

At the secondary level, measures are required by the state to ensure that
corporations or individuals do not deprive individuas of their access to adequate
food.”” The state should protect its citizens, againgt third parties, by the
preservation of exigting rights or resources.

Asaprotector, the state should prevent the encroachment on the land of
indigenous peoples or other vulnerable groups by more aggressive third parties
such as more powerful economic interests like MNCs* The state should aso
protect its citizens againg fraud, againgt unethical behaviour in trade and
contractud reations and, againgt the marketing and dumping of hazardous or
dangerous products that threstens the individua’ s right to food.

The gtate should dso protect rura farmers from the corporate patenting of genetic
materia of seeds and the subsequent attempts to prevent farmersto sdll or reuse
seeds with the same genetic structure (seeds that may have been developed as
hybrids and used for long periods of time by these very communities) if they have
not been purchased from, or royalties paid to, the corporate holder of the patent.

It has been said that perhaps, the protective function of the state is the most
important aspect of state obligations™ There is aneed for the state to establish a
buffer, which makes it possible for those on the borderline of poverty to
overcome a crisis and be able to ensure an adequate standard of living through
their own means. The obligation to protect would aso require the tate to ensure
that food on the market is safe and hedlthy and aso to ensure food availability and
regulation of food prices and subsdies.

% The lack of recognition of the collective land rights of indigenous peoples has been a
major cause of their impoverization in many parts of the world. It is becoming increasingly
recognized both at the national and international level that their land rights must be
respected and protected.

9 General Comment No. 12, paragraph 15

% The state in carrying out this obligation could also by law require the protection of land
for groups of people who have a close connexion to the land e.g. indigenous peopl es or
require by law that land can be owned only by thetiller of the land especially when
agriculture isthe major basis of income. This may be even moreimportant in the realization
of theright to food for these people. Asbjorn Eide, op cit., p. 143

% See Asbjorn Eide, Economic, Social and Cultural Rights as Human Rightsin, A. Eideet al.
(eds). Economic, Social and Cultural Rights. 2™ ed. 2001. Kluwer Law International.
Hague. p. 24
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2.3.2.3 Obligation to fulfil

At the tertiary leve, the Sate has the obligation to fulfil the right to adequate food.
This could be by facilitating the same or by direct provison.

Facilitation would mean that the state must pro-actively engagein activities
intended to strengthen peopl€’ s access to and use of resources and means to
ensure ther livelihood, including food security. It could require the Sate to take
measures to improve methods of production, conservation and distribution of
food by making full use of technica and scientific knowledge, by disseminating
knowledge of the principles of nutrition and by developing or reforming agrarian
sysemsin such away asto achieve the most efficient development and utilization
of natural resources'®

Whenever an individua or group is unable, for reasons beyond their control, to
enjoy the right to adequate food by the means at their disposd, the state has an
obligation to fulfil that right directly. This could congst of the direct provision of
food or resources, which can be used for food e.g. direct food aid or socia
security when no other possibility exigts.

However, in practice, the ability of developing countriesto directly provide food
ad or other resources for food to their citizensis severely curtailed or is made
increasingly difficult or impossible dueto avariety of factors such asthe lack of
domestic financia resources due to the servicing of internationa debts, economic
policies imposed by internationd financid inditutionsi.e. the IMF and World
Bank e.g. structural adjustment programmes etc.

2.3.3 What constitutes a violation of theright to food?

Violations of the minimum core obligation of the right to food occur when a gate
falsto ensure the satidfaction, a the very leadt, the minimum essentid leve
required to be free from hunger.’®* Thisisirrespective of the availability of
resources in the country concerned or other factors.

In order to determine which state acts or omissons amount to a violation of the
right to food, it isimportant to distinguish the inability from the unwillingness of
adate party to comply.'%

10 Article 11(2) of ICESCR

1% See General Comment 12, op cit., paragraph 17. In addition, The Maastricht Guidelines on
Violations of Economic, Social and Cultural Rights, though not legally binding, are relevant
in determining violations of economic, social and cultural rights at the national, regional and
international levels. See Asbjorn Eide and Wenche Barth Eide, op cit., p. 537-539

192 A state cannot use the “progressive realization” provisionin article 2 of ICESCR asa
pretext for non-compliance nor can a state use its own differencesin social, religious and/or
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In addition, discrimination in access to food, as wdll as to means and entitlements
for its procurement, on the grounds of race, colour, sex, language, age, religion,
political or other opinion, nationd or socid origin, property, birth or other status
with the purpose or effect of nullifying or impairing the equa enjoyment or
exercise of the right to food aso congtitutes a violation. '

Violations of the right to food can occur through the direct action of states or
other entities insufficiently regulated by sates. This can be done ether through: the
reped of laws necessary for the continued enjoyment of the right to food; denia
of accessto food to particular individuas or groups; adoption of lawsthat are
meanifestly incompatible with pre-existing legd obligations relating to the right to
food; failure to regulate the activities of individuas or groups so asto prevent
them from violating the right to food of others, failure of the dtate to take into
account itsinternationa lega obligations regarding the right to food when entering
into agreements with other states or with international organi zations.**

It is observed that gross violations of the right to food of individuas and groupsin
Africahave occurred and/or are threstened with violation through the direct
action of African states or other entities such as MNCs insufficiently regulated by
African gates. Inthisthess, | will show that, the adoption of TRIPs, with many
African countries being party to it, isto alarge extent in direct conflict with the
right to food.

2.4 A Human rights approach to TRIPs

A human rights approach to TRIPs would require that the private/public balance
be struck with the primary purpose of promoting and protecting al human rights.
A human rights approach is centrally based on protecting and nurturing human
dignity and the common good. Therights of creators and inventors are therefore
not absolute but conditiona on contributing to the common good and welfare of
the society. Therefore, vesting crestors, authors and inventors with full and
unrestricted monopoly IP rightsis not in consonant with a human rights gpproach.

cultural background. If a state argues resource constraints that make it impossible to
provide access to food for those who are unable by themselves to secure such access, the
state hasto show that every effort has been made to use all resources at its disposal in an
effort to satisfy, asamatter of priority, those minimum obligations. If astate claimsthat it is
unableto carry out its obligations for reasons beyond its control, it has to prove that thisis
the case and that it unsuccessfully sought to obtain international support to ensure the
availability and accessibility of the necessary food. In addition, the choices made by a state
would need to be assessed in order to determine aviolation e.g. what part of its resources
are allocated to the realization of the right to food vis-a-vis other purposes? See General
Comment 12, paragraph 17 and Asbjorn Eide, op cit., p. 25-28

1% General Comment No. 12, paragraph 18

% ibid, paragraph 19.
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TRIPs dthough identifying the need to balance rights with obligetions does not
give guidance as to how that is to be done. However, the comparable provisions
under human rights law i.e. rights under article 27 UDHR and article 15 ICESCR
(provide some way of achieving the balance) and together with other human rights
will be best served, taking into account their indivisible, interdependent and
interrelated nature.’® Thus, whatever balance is struck it should not work to the
detriment of other rights guaranteed in the ICESCR.'® Thisis dso congstent with
the Vienna Declaration and Programme of Action adopted by the UN

Conference on Human Rights held in Vienna, Austria, which declares, “human
rights are the first responsibility of Governments”*%’In TRIPs, the various links
with human rights eg. the promation of heslth, nutrition, environment and
development are generaly expressed in terms of exceptions to the rule rather than
the guiding principles themsalves, and are dso made subject to the provisons of
the agreement. A human rights approach would place the promotion and
protection of al human rights at the heart of the ams of |P protection rather than
as only exceptions®

A human rights approach would establish a different standard for the eval uation or
grant of 1P by including humean rights safeguards. IP should be consstent with the
redlization of other human rights, particularly those guaranteed in ICESCR. For
instance, such an IP regime would facilitate and promote culturd participation and
scientific progress and aso do so in amanner that will broadly benefit members of
society both on anindividua and collective levd.

TRIPs only recognizes individua rights by tating in its preamble that IPRs are
private rights. By emphasizing IPRs as private rights, TRIPs ignores the credtivity
and innovation of groups and communities. A human rights approach would
recognize that, athough not in al cases, an author, artist, inventor or cregtor could
be a group or acommunity aswell as an individud.

1% For instance, Article 15 |CESCR should be read together with Article 5 ICESCR, which
states, “nothing in the present covenant may be interpreted asimplying for any state, group
or person any right to engage in any activity or to perform any act aimed at the destruction
of any of therights or freedoms recognized herein, or at their limitation to agreater extent
than is provided for in the present covenant.” See also the Report of the Secretary General,
op cit.,p. 8

1% |t is observed that TRIPs, like any international treaty does take away a degree of
autonomy from states. But it has a significant departure, in that it requires member statesto
provide patent protection to cover all forms of technology. This could have an impact on a
states ability to decide on development strategies.

197 Article 1Vienna Declaration and Programme of Action. Document: A/CONF.157/23

1% See Report of the High Commissioner for Human Rights, op cit., p. 8. Human rights are
promoted by commercial aims e.g. the right to development. On the other hand, IPRs are an
incentive for creativity and innovation and are human rights. Thus, the balance is struck
when | PRs are not overemphasized, as TRIPs does, at the expense of other guaranteed
human rights. As observed earlier, all human rightsare “ universal, indivisible and
interdependent and interrelated. The international community must treat human rights
globally in afair and equal manner, on the same footing, and with the same emphasis.”
Human rights are also promoted by commercial aims e.g. theright to devel opment.
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Strengthened |PRs under TRIPs particularly patents could impede or block the
cregtivity and innovation of other individuas or groups to the extent that they
would not have access to products or processes under | P protection or such
access would be under redtrictive terms and conditions set by the patent holder.
Asareault, TRIPsis seen asimpeding scientific and cultura progress. A human
rights approach would recognize that | P products or processes with an intrinsic
vaue are an expresson of human dignity, creetivity and cultural values and not
just an economic commodity and therefore ultimately the public good would
outweigh private rights.

TRIPs aso focuses on forms and levels of protection that have developed in
industrialized countries. For instance, patents on modern biotechnologica
inventions are most relevant to inventorsin these countries. A human rights
approach would recognize the need to protect TK and technology of local
communities and indigenous peoples. The emphasis on modern technology or the
“forma” sector and not other forms of technology or the “informal” sector
suggests an imbaance within TRIPs that would have an impact on the enjoyment
of human rights.
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3 THE TRIPs REGIME

3.1 Introduction

IP protection, till recently viewed as a subject of afew specidigts, has gained a
prominent place on the current international economic agenda.'® The factors thet
have contributed to this change and which aso explain the new and vigorous
atitude of innovating firms and industridized countries towards the availability and
enforcement of IPRs worldwide are: a substantia increase in R&D cods,
problems of gppropriating the results of innovative activities (particularly new
technologies), and the globalisation of the economy.™° The renewed interest in IP
issues has triggered unilaterd actions™ aswell as mulltilateral negotiations™?

It is observed that today’ s technologica advances are intertwined with another
phenomenon, globalisation, together creating the network age™® In the Industria
Age, raw materias and labour were key resources but today intellectua
“commodities’ like knowledge, scientific discoveries, and creetive works are the
centrd asst in this information or knowledge-based economy; IPRs have
become one of the most important assets of knowledge-based economies.™ For
instance, it is estimated that today more than a quarter of the exports of the USA,
the world's largest producer of IP, rely on IP.*°

114

It must be stated that technological advances and globaisation (and its new rules)
are mutudly reinforcing.**® The world has witnessed in the |ater part of the 20"
century, the integration of world markets driven by trade liberdization and
privatisation and the strengthening of IPRs. These changes have set off araceto
lay clam to knowledge, changing technology’s path. New advances in information
and communication technology have aso reinforced and accelerated the process.

1% Transnational Corporations and Management Division. Department of Economic and
Social Development. | ntellectual Property Rights and Foreign Direct I nvestment. United
Nations. New York. 1993. p.1

"ipid

1 For example under the US Trade and Tariffs Act

2 Ejther within WIPO or the Uruguay Round of Multilateral Trade Negotiations

3 The network ageis characterised by the global information society and is amajor
historical shifti.e. fromthe Industrial Age, which israpidly unifying world markets. UNDP
Human Development Report 2001. 2001. Oxford University Press. New York. p. 27
"ibid

15 Audrey Chapman, op cit., p. 1.Thisisin direct contrast with the past: in 1947, IP
comprised just under 10% of all US exports, in 1986, 37% and in 1994, it was over 50%. See
Vandana Shiva. Protect or Plunder? Understanding I ntellectual Property Rights. 2001.
Zed Books. London and New York. p. 19

18 UNDP Human Devel opment Report 2001. p. 30-31

37



Globalisation propels technologica progress with the competition and incentives
of the globa marketplace and the world' s financia and scientific resources while
on the other hand, the global marketplace is technology based with technology
being amgjor factor in market competition.™*’ This new age is giving rise to globdl
networksin many fields, an important new force in shaping the path and spread of
technology. Hence, technology may be globdising communities, but globaisation
is aso shaping the path of new technologies. It is observed that the high-tech
manufacturing sector has been the fastest-growing area of world trade and
accounts for one-fifth of the total .

3.2 Origins of TRIPs

In the eighth Round of the Multilatera Trade Negotiations under GATT, which
began in 1986 at Punta del Este, Uruguay, developed countries pressed and
succeeded in incorporating IPRs, inter alia, in the package of new rules and
procedures to conduct international trade.**°

The conclusion of these negatiations introduced the most comprehensive
multilateral agreement that sets out minimum worldwide standards for the
protection and enforcement of IPRsi.e. TRIPs. TRIPsis one of the agreements
annexed to the Fina Act embodying the results of the Uruguay Round of
Multilateral Trade Negotiations under GATT; it is contained in Annex 1C of the
Agreement establishing the WTO. It was adopted in April 1994 and came into
force on 1 January 1995.

Theintroduction of 1P issues in the agenda of the Uruguay Round of Multilaterd
Trade Negotiations was principaly an initiative of the USA. The USA fird raised
IP protection under GATT to clamp down on trade in counterfeit goods and
paralld imports'® The need to discuss | PRs in these negotiations arose so asto
reduce digtortionsin internationd trade and the increase in trade in counterfeit
goods.'*

Thisissue first emerged in the 1970's and early 1980’ s when the world went into
asevere recesson and the USA experienced a dramatic shift in its balance of

"ibid

18 UNDP Human Development Report 2001. p. 31

"9 GATT was created in 1947 and provided the basic rules of the multilateral trading system
from 1.1.48 until WTO Agreement entered into force on 1.1.95. Its contracting partiesmet in
sessions known as Rounds. The main aim of the Rounds was to reduce tariffs and other
barriers or obstacles to trade so asto enable free international trade. The Uruguay Round
included new topics on the agenda for negotiation: such asinter alia, TRIPs.

120 Rohini Acharya. I ntellectual Property, Biotechnology and Trade: The I mpact of the
Uruguay Round on Biodiversity. African Centre for Technology Studies (ACTS). ACTS
Press. Biopolicy International Series No. 4. Nairobi, Kenya. p. 7

“Lipid, p. 7-8
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trade.'* A worsening balance of trade led the USA to examine structural changes
to boogt its competitiveness in world trade and the examination revedled that the
USA was losng its technologica lead over other industrialized countries, notably
Japan and dso newly indugtriaizing countries (NICs), notably east Asian
countries, mosily due to libera technology transfer and generaly lax import
policies®

At thistime, US industries mainly in the computer software and microgectronics,
entertainment, pharmaceuticals, chemicals, and agro-chemica sectors claimed
they were suffering heavy losses from the absence of adequate protection of ther
IPRs abroad.'?* They were concerned about the loss of commercia opportunities
abroad — brought about by the failure of foreign countries to recognize their IPRs
based on US IP law which was different from or non-existent in those countries—
and thus aloss to the US economy.'® In 1987, asurvey by the US International
Trade Commission (ITC) confirmed, on the basis of public hearings held and
guestionnaires administered, that firmsin the US were loosing some US$ 43-61
billion annually, owing to lack of P protection abroad.'?

The non-recognition of IPRs granted in the USA meant that NICswould bein a
position to imitate new technologies. ™’ The result was the production and export
of “counterfeit” goods from NICs, which are cheaper than the IP protected
counterparts from the industriaized countries'® The NICswhile dosing their
markets to exports from the US would gain access to the US market as a result
of the liberal trade practices in the US.*® The increasing competitiveness of the
NICs threatened the supremacy of US business as aresult of increasing imitation

Zibid. It is estimated that in the 1980’s, the trade deficit of the US was $150 billion. See
Vandana Shiva, op cit., p. 19

B ibid

124 Adede, A. O. The Political Economy of the TRIPS Agreement: Origins and History of
Negotiations. 2001.African Centre for Technology Studies (ACTS). Biopolicy International
SeriesNo. 24. Nairobi, Kenya. p. 2

125 Vandana Shiva, op cit., p. 19 and Rohini Acharya, op cit., p. 8

126 Adede, op cit., p. 2 and Vandana Shiva, op cit., p. 19

“"In the 1980s, counterfeiting (and copyrights piracy) increased in the devel oping countries
because of the desire of these countries to catch up in the industrialization process and al so
to have access to printed educational material, which they needed. The situation was
accelerated by various factors, namely: the advent of copy-prone el ectronic-based
technologies and products; the growing competitiveness of NICsin the manufacturing
sector; the increasing globalisation of the marketplace; and the growing perception of IP by
the enterprises of the developed countries as a strategic asset. There was thus atension
between the quest for tighter protection of IPRsfor the promotion of creativity being
pursued by the industrialized owners of the property and the policy of maximization of social
welfare arising from an impeded diffusion of that creativity, being pursued by developing
countries, through more relaxed | PRs protection. See Adede, op cit., p. 4

12 Rohini Acharya, op cit., p. 8

P ipid
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of IP protected goods.™*® Thus, to reverse this trend, a need to counter such
unfair trade practices of NICs was identified.**

At the multilaterd leve, the enforcement of IP protection under WIPO was very
wesk or non-existent. During the Uruguay Multilatera Trade Negotiations, the
USA pointed out the failure of conferencesin 1980-1984 to revise the Paris
Convention to address these issues, and therefore preferred the GATT forum for
negotiating effective enforcement of IPRs at the internationd level.*** The USA
dated that the GATT forum provided for effective enforcement of agreements
and for digpute settlement mechanisms, which were practicaly lacking in the
WIPO administered conventions. The USA continued with its efforts to
introduce, in the GATT forum the protection of |PRs to address the problem of
counterfeit products and later of copyrights piracy, which had been increasing in
the developing countries in the 1980s.*

At the Uruguay Negatiations, the debate on incluson of IPRs under GATT pitted
developed and devel oping countries againgt each other mainly due to different
priorities faced by these two groups of countries.*** Developed countries
favoured the IPRs debate under GATT s0 asto clamp down on tradein
counterfeit goods which was undermining their own indugtria production while
developing countries were concerned about the implications of this for technology
transfer and technological development of their countries™®

Developing countries saw the concern being raised by the developed countries,
particularly the USA as being expressed on behdf of USindudtries. They saw dl
efforts towards the establishment of an effective regime for the protection of IPRs
asamed a furthering the interests of western-based industries and not those of

130 ;

ibid and also Vandana Shiva, op cit., p. 19

31 Rohini Acharya, op cit., p. 9. The US began to use its domestic law i.e. US Trade Act -
section 301 unilaterally to enforce trade sanctions against states that deny adequate and
effective protection of IPRs. Under thislaw, the US Trade Representative is authorized to
identify foreign countries that deny adequate and effective protection of IPRs. “ A priority
watch list” of specific countries whose action exhibited this unfair trade practice, mostly
developing countries, was made for further investigation.

132 See Adede, op cit., p. 3 and Rohini Acharya, op cit., p. 10

3|t is observed that US business was the main driving force behind the insistence by the
US government to include IPRsin the GATT forum, notably through the Intellectual
Property Committee (IPC) of USA, and also industry associations of Japan (Keidanren) and
Europe (UNICE). IPC isacoalition of 13 major US corporationsi.e. Bristol Myers, Dupont,
General Electric, General Motors, Hewlett Packard, IBM, Johnson and Johnson, Merck,
Monsanto, Pfizer, Rockwell and Warner. See Vandana Shiva, op cit., p. 94-98.

34 Rohini Acharya, op cit., p. 10

% ibid. Developing countries saw the establishment of an international |PRs system under
GATT aslikely to be detrimental to their economic growth and development. Devel oped
countries are largely the ones who develop new technologies and therefore, devel oping
countries saw the introduction of PRs under atrade forum such as GATT, asabarrier for
them to gain access to these new technologies or be able to devel op imitations of their own.
See Rohini Acharya, op cit., p. 10
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developing countries. Indeed, the US pharmaceutica industry, was dready
leading in the effort to link the protection of IPRs to trade.**

Developing countries thus ressted the idea of making the issue of IPRs protection
asubject for discusson under the Multilateral Trade Negotiations because of such
strong indugtry influence and specific agenda. They considered IP anissue
exclusvey within the competence of WIPO. The EC dso did not, at leest at the
beginning, endorse the link between 1P to the negotiations under the GATT
forum. However, later together with the USA, they attempted to introduce an
Anti-Counterfeit Code (ACC) at the Tokyo Round of Negotiations but the code
was never adopted.®

The USA did succeed in including the protection of IPRsin the agenda of the
Multilaterd Trade Negotiations, even beyond the question of counterfeiting and
piracy, to include substantive minimum IP protection standards to be adopted by
dl negotiating countries™* However, the indlusion of IPRsin the negotiations did
not mean that developing countries had abandoned their reluctance to |PRs issues
being discussed under the GATT forum.**

3.2.1 Towardsaclarification on TRIPs

One of the arguments advanced towards the incluson of IPRswithin the GATT
forum, and not WIPO was that: “Under the GATT forum developing countries
may have the opportunity to use abargaining power and secure trade-offsin
negotiating favourable terms on issues such as textiles and clothing, agriculture,
tropical products and safeguards, as part of the package that included IPRs. The
congderation of such trade issues clearly went beyond the limited discusson on
whether or not to establish high standards for the protection of IPRs, aswould be
in the case of negotiations within the framework of WIPO."**° Thus, the Uruguay

13 |n 1984, Edmund T. Pratt, Chairman of the Pfizer Corporation initiated the process by
saying: “We must also work to get more broadly based economic organizations, such asthe
OECD and the GATT, to develop intellectual property rules, because intellectual property
protection is essential for the continued development of international trade and
investment.” See Adede, op cit., p. 3

“ibid, p. 4

'3 Rohini Acharya, op cit., p. 10-11 and Adede, op cit., p. 4. It is observed that TRIPs
“featured almost as a footnote on a crowded agenda and it was uncertain whether that
contentious item would survive the end of the Round.” But the Trade Ministers at the
negotiations, borrowing from the language used in another item on the proposed agenda
(Trade-related Economic Measures) and coined the expression “ Trade-rel ated Aspects of
Intellectual Property Rights” and included it on the agenda of the Uruguay Round of
Multilateral Trade Negotiations.

139 Adede, op cit., p. 4 and Rohini Acharya, op cit., p. 10. It should be noted that devel oping
countries were willing to examine the issue of trade in counterfeit goods and negotiate a
multilateral framework to regulate it. Some devel oping countries had laws to control the
production of counterfeit goods, what they were against isto discuss |PRs under GATT
instead of WIPO.

0 Adede, op cit., p. 5
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Round of Multilatera Negotiations was seen as providing a unigque opportunity for
developing countries to achieve tangible gains by expanding the scope of issues
for discussion.

This argument on possible useful trade-offs in the results of the negotiations
encouraged developing countries to assess more closdy the positive and negative
elements associated with their continued rgection of the incluson of IPRsin the
Uruguay Round. A further consideration of the possible package-ded helped
some developing countries warm up to the idea of incluson of TRIPs on the
Uruguay Round agenda. But they till adopted a restrictive approach because
firgly, they wanted WIPO to remain as the only organisation with the competence
over substantive standard setting for 1PRs; secondly, they wanted to limit the
negotiations under the mandate to counterfeit and dtrictly trade related issues,
thirdly, they stressed the importance of transfer of technology and development
policies asaquid pro quo for IP protection.***

With intensve lobbying and discussons, the actua agreement to take TRIPs up
for discussion began in 1989 by the Trade Negotiating Committee (TNC).** It
thus took three years between the decison to include TRIPs in the Uruguay
Round in 1986 and the actual agreement to take it up for discussion in 1989.

The discusson on TRIPs began with a number of legd texts prepared, firdt in
March 1990 by members of the EC.**® The submission of a complete text by the
EC was an important phase of the negatiations, bearing in mind the earlier doubts.
The USA, Switzerland and Japan, aso submitted drafts al of which borrowed
substantially from the EC text.***

Later, in addition to the above drafts, a group of twelve developing countries
agreed to participate in the actud negotiations on TRIPs by producing their own
detailed proposd.**® By presenting their proposal, the developing countries
wanted to Sgnd firgt, their determination to emphasize the part degling with trade
in counterfeit goods while minimizing the part relating to substantive standards on
IPRs, second, they wanted to highlight the importance of the public policy
objectives underlying nationa PR systems, the necessity of recognizing those
objectives a the internationd level and the need to specify some basic principles

“Lipid

2 1n 1988, during the Ministerial Meeting held in Montreal, Canada the trade ministers
failed to agree on the commencement of negotiations of, inter alia, TRIPs. They then
decided that the TNC should meet in Genevain April 1999 to continue discussions and
agree upon the remaining areas and review the entire package. The pressure wasto be
applied upon the so-called “big” developing countries to abandon their resistance. Seeibid,
p. 6-7.

3 Adede, op cit., p. 8.

“ibid

“Sibid. These countries were: Argentina, Brazil, Chile, China, Colombia, Cuba, Egypt, India,
Nigeria, Peru, Tanzaniaand Uruguay and later joined by Pakistan and Zimbabwe.
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eg. nationd trestment, which could subsequently elucidate the application of any
standards established in TRIPs; third, they inssted on the need to respect and
safeguard nationd legd systems and traditions on IPRsin view of the diverse
needs and levels of development of states participating in the IPR negotiations.**°

Successive revisons of the composite text occurred as aresult of further
negotiations.**’ The Ministerial Meseting held in Brussds in December 1990,
produced tangible results leading to the tabling of the Draft Find Act in December
1991.*8 This Find Act contained close to the complete TRIPs agreement.

3.2.2 Africa’s participation towards TRIPs

As noted above, developing countries generaly considered the management and
control of IPRs as akey dement in development policy. They saw strengthened
IPRsunder GATT as an obstacle to the transfer of technology, which they
needed for their indugtridization process as the engine for their development. As
latecomers to the industridization process, developing countries in order to catch
up showed an unwillingness to strengthen the protection of 1PRs because their
technological capacities were gtill week; their budding enterprises could not take
full advantage of the incentive provided by stronger P protection. Hence, the
benefits gained from such protection would be outweighed by the disadvantages
of not being able to access or acquire and adapt foreign technology without
reference to the inventor or creator.

In contrast, devel oped countries saw the existence of an effective |PRs protection
system as the best tool againgt imitation and piracy which had resulted in their
industries loss of roydlties, but aso as a necessary prerequidte to establish a
competitive edge in foreign markets as wel as an engine for driving invesment in
R& D and technology transfer.

These opposing views should be kept in mind as we look at three mgjor factors
that influenced Africa (and other developing countries) undertake negotiations
towards TRIPs.

6 Adede, op cit., p. 8-9

7|t must be said that the negotiating system under GATT (and now WTO) has been
criticized by developing countriesin that it tends to place on the negotiating table,
proposal s and agreements that have been largely negotiated by the major players such as
USA, EU and Japan for the endorsement by the rest of the member countries. Asaresult, al
other countries are excluded from the actual negotiations on the issues. WTO uses the
“green rooms’ negotiating system, which has been contrasted with the “Vienna setting”
that has reportedly been used more acceptably under other forums. See Adede, op cit., p. 9-
10

8 Adede, op cit., p. 9
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Firsly, as noted earlier, was the expectation of gainsin other trade aress as
trade-offs to TRIPs.**® Once the package was presented to include possibilities
for improved market access and gainsin agriculture, textile and clothing, tropical
products, and safeguards as trade-offs (to which they had a competitive
advantage over the devel oped countries) the success of the Uruguay Round was
more or less assured. It does appear that compromises were reached to achieve
progress towards a desired god.

Secondly, the African negotiators recognized the benefits of amultilatera system
for the resolution of disputesin P based on credible procedures and mechanisms
that would have reasonable prospects and hence sought protection against
unilaterdism.™ A multilateral framework was seen as alesser evil than abilatera
one because, firdly, it discouraged the unilatera use of trade sanctions by

devel oped states for extracting concessions on | P areas; secondly, it ensured that
trade conflicts relating to |1P issues would be handled objectively and effectively;
thirdly, due to political and economic reasons, such asthe fear that afailure of
negotiations could lead to unilateralism on the part of the EU and Japan. ™!

Thirdly, the African negotiators saw the posshilities for benefits from improved
market accessin generd and from market-based policies for attracting foreign
direct investments (FDI).™ It was al'so viewed that TRIPs should aso not only
reflect the interests of 1PRs owners but also users and of net importing countries
and thus it was important to agree on conditions on access of technologies from
their IPR owners.* Thus, issues such as compulsory licensing, paralel importing,
exhaustion, control of anti-competitive practices, trandtiond arrangements and
test data protection were seen important so as to achieve a balanced protection
of interests. All of this was set to establish market-based economic policies so as
to attract FDI.

3.2.3 TRIPs as adopted

For notable reasons, TRIPs has revolutionised the | P protection system.

Firgt, it imposes aminimum IPRs standard for al WTO members™* This
sandard is derived from the laws of indudtriaized countries, applying the form
and leve of protection of the indugtridized world to al WTO members. Although
TRIPs has attempted to harmonise national 1P standards, these standards are far

9 Adede, op cit., p. 11-12

%0 For example, under the US Trade Act — Section 301 procedure. Adede, op cit., p. 12-13
"Libid

152 Adede, op cit., p. 13-14. It is observed that the relationship between IPRs and FDIs is
widely disputed. For acomprehensive analysis on the subject, see I ntellectual Property
Rights and Foreign Direct I nvestment at Note 103, Supra.

%8 Adede, op cit., p. 14

> See Article 1of TRIPs



too high for many developing countries, induding thosein Africa™ WTO
members must ensure that their laws meet the minimum standards laid down but
they can introduce stringer laws if they so wish.™® However, not al members
comply with the provisions of the agreement at the same time.™’

Second, TRIPs provides for an effective I P protection enforcement mechanism
through the integrated dispute settlement system. **°A sarious threet in this system
isthat if a country does not fulfil its |PRs obligations under it, trade sanctions can
be imposad againgt it. TRIPs aso includes for the first time in any area of
international law “rules on domestic enforcement procedures and remedies.”*>
Third, TRIPs has expanded the scope of 1P by extending the scope of
protectable subject matter.*® Also, TRIPs alows for the first time, the patenting
of life forms and processes e.g. microorganisms, microbiologica processes and
plant varieties under article 27(3)(b).

Fourthly, TRIPs has also strengthened the leve of P protection and thereby
strengthened the lega position of 1PRs holders. The strengthening of 1PRs under
TRIPs raises the price of technology transfer or access to new technologies and
further increases the risk of blocking developing countries, including Africa out of
the technology sector. Thisis because as a property right, IPRs holders can
dictate the terms on which third parties can access their technologies e.g. through

% The | P standard laid down in TRIPsis very high than existing laws in most developing
countries, including thosein Africa. Although developing and |east-developed countries
have flexible schedules to implement TRIPs at the national level, the IP standard TRIPs
imposes often conflicts with these countries national interests and needs.

1% See Article 1 of TRIPs

7 See Article 65 of TRIPs. TRIPs came into force on 1 January 1995. Devel oped countries
had upto 1 January 1996, developing countries upto 1 January 2000, economies-in-transition
(from centrally-planned to market economies) had upto 1 January 2000 and | east-devel oped
countries have upto 1 January 2006 to implement TRIPs. New WTO members do not benefit
from the transitional arrangements and thus have to comply with TRIPsimmediately upon
joining WTO.

158 See Part V of TRIPsand Article 68 of TRIPs. The Council for TRIPs s required to monitor
members' compliance with their obligations under TRIPs. |PRs disputes are subject to
WTO' s dispute settlement procedures. In the case of adispute, apanel of specially
appointed trade experts hears the dispute. The decision of the panel may be subject to
appeal tothe WTO' s Appellate Body. If aparty to adispute failsto abide by such a
decision, the other party can impose trade sanctions on the member in breach upon
authorization by the Dispute Settlement Body. See Audrey Chapman, op cit., p. 6 and
Report of the United Nations High Commissioner for Human Rights. The | mpact of the
Agreement on Trade-Related Aspects of | ntellectual Property Rights on Human Rights.
Sub-Commission on the Promotion and Protection of Human Rights. 52™ session.
E/CN.4/Sub.2/2001/13. p. 3-4

¥ Tansey, Geoff. Trade, I ntellectual Property, Food and Biodiversity: Key issues and
optionsfor the 1999 review of Article 27.3(b) of the TRIPS Agreement. A Discussion
Paper. 1999. Quaker Peace & Service. London. p. 6

1 Article 27(1) of TRIPs provides, inter alia, that patents shall be available for any
inventions, whether products or processes, in all fields of technology.
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the payment of royalties, and therefore the highest bidder gets the license to the
technology. Thisis particularly true with respect to modern technologies that have
been developed by MNCs where heavy investments have been put into their
R&D and therefore by obtaining IPRs, such MNCswould like to get areturn for
their investment plus a profit.

3.3 TRIPs and Food & Agriculture

It isevident that TRIPs as adopted is as aresult of intense negotiations and
comprise between different sets of interests. TRIPs covers, copyright and related
rights, trademarks, geographicd indications; industrid designs, patents; plant
variety protection (PVP); layout-designs (topographies) of integrated circuits,
protection of undisclosed information/trade secrets and control of anti-competitive
practices in contractual licences™®* Of these, patents, PV P and trade secrets are
particularly relevant to food and agriculture and are studied herein below.

3.3.1 Patents

Section 5 of Part |1 of TRIPs on patents was the most palitically and
economically controversid in the entire TRIPSs negotiations.*®?

It is observed that articles 27(2) and 27(3)(b) of TRIPs draw from article 52 and
53 of the 1973 European Patent Convention (EPC).'*® The latter entrenches a
mordlity criterion as part of the redtrictions on patentability and the former
dtipulates that European patents shdl not be granted in repect of plant or animad

181 See Part |1 of TRIPsthat deals with “ Standards concerning the Availability, Scope and
Useof IPRS’.

182 During the negotiations, the USA and Japan pushed for patent law provisions that
recognized very few restrictions on the scope of patentability while in contradistinction, the
EU had another point of view, which prevailed at the end. In this respect, the USA was
following along tradition of patent expansionism in biotechnology that had been part of its
domestic law since 19" century. For example, in 1873 the US Patent and Trademark Office
(USPTO) granted a patent to Louis Pasteur for yeast. IN 1930, the US passed the Plant
Patent Act that provides for the patenting of asexually propagated varieties. In 1970, the US
passed the Plant Variety Protection Act that provides for the protection of sexually
propagated plants. Inex parte Hibberd 227 USPQ 443 (1985), the PTO Boards of Appeal
reversed a decision of the USPTO that had precluded patent protection for plant-related
inventions that were covered, at least in theory, by the Plant Patent Act. Therefore, under
USIPlaw plants are patentable. In the landmark case of Diamond, Commissioner of Patents
and Trademarksvs. Chakrabarty, 447 US 303 (1980), the US Supreme Court was of the
view that it was the task of the courts to continue to adapt and expand the patent system
unless otherwise directed by US Congress and hence declared that inventions are
patentable in principle even if comprised of living matter. See paper presented by Peter
Drahos on The TRIPS Review found at www.acts.or.ke/drahos.doc and Li Westerlund.
Biotech Patents: Equivalency and Exclusions under European and US Patent Law. 2002.
Kluwer Law International. Hague. p. 1-2

1% The EPC isfounded on the provisions of the 1963 Strasbourg Convention and also
UPOV. See Li Westerlund, op cit., p. 4-5
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varieties or essentialy biologica processes for the production of plants or animals
(with the exception of microbiological processes and the products thereof).*®*

The key eement isthe mandatory requirement for WTO members to make
patents available for any inventions, whether products or processes, in dl fields of
technology without discrimination.*® It is said that one reason for the greater
interest in patentsis the rgpid development of biotechnology, especidly in the
developed countries, and its application in agriculture.*®

However, WTO members are dlowed certain exceptions to the basic rule on
patentability:

Article 27(2) of TRIPs provides that members may, exclude from patentability
inventions, when they want to prevent the commercia exploitation of the invention
to protect ordre public*®” or mordity; induding to protect human, anima or plant
life or hedth or to avoid serious prejudice to the environment. (emphasis mine)

Article 27(3)(a) of TRIPs provides that members may exclude from patentability
diagnogtic, thergpeutic and surgicad methods for the trestment of humans or
animas (emphasis mine).

Article 30 of TRIPs provides members with limited exceptions to the exclusive
rights conferred by a patent, provided that such exceptions do not
unreasonably conflict with a normal exploitation of the patent and do not

184 Although the EPC provisions indicate restrictions to patentability, European Patent
Office (EPO) case law has been progressively narrowing the restrictions e.g. the
patentability of the Harvard “oncomouse” wasinitially rejected by the EPO on morality
grounds. The EPO Technical Board later reversed this decision. See paper presented by
Peter Drahos on The TRIPS Review, supra. Further, in light of recent developmentsin
biotechnol ogy the protection of biotechnological inventionsin the EU has expanded to now
include biological material and processes, isolated from their natural environment or
produced by means of atechnical process as the subject of an invention even if it
previously occurred in nature, by the coming into force of the EC Directive on the Legal
Protection of Biotechnological Inventions. Seethe EC Directive 98/44/EC of the European
Parliament and Council of the EU of 6.7.98 at http://www.wipo.int/\WIPO/GRTKF/1C/1/8

185 Article 27 (1) of TRIPs. Asapolitical matter in the negotiations, this was especially meant
to cover pharmaceutical's, which had been excluded from product patent coverage in many
developing countries. See Barton, J. Biotechnology and Trips: |ssues and Options for
Developing Countries. 2000. Graduate Institute of International Studies. PSIO Occasional
Paper. WTO Series Number 03. Geneva. p. 12

1% Biotechnology is not anew science. For example, methods of making bread, beer, wine or
cheese using yeast have been known and used since time immemorial. Article 2 of the CBD
defines “biotechnology” as “any technological application that uses biological systems,
living organisms, or derivative thereof, to make or modify products or processes for specific
use.”

187 Ordre public concerns the fundaments from which one cannot derogate without
endangering the institutions of a given society. Morality isadifferent concept. See Geoff
Tansey, op cit., p. 25
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unreasonably prejudice the legitimate interests of the patent owner, taking
account of the legitimate interests of third parties. (emphasis mine)

Article 27(3)(b) of TRIPsisof specid interest. It Sates:

“Members may dso exclude from patentaility:
(b) plants and animals other than micro-organisms, and essentialy
biological processes'®® for the production of plants or animals other than
non-biological and microbiological processes. However, members
shall provide for the protection of plant varieties either by patentsor by
an effective sui generis system or by any combination thereof. The
provisions of this subparagraph shdl be reviewed four years after the deate
of entry into force of the WTO Agreement.” (emphasis mine)

The key terms used in article 27(3)(b) are not defined in TRIPs|.e. plants,
animals, microorganisms, essentialy biological processes, non-biologicd,
microbiological, plant varieties™®, effective and sui generis'™ system. It is noted
that these words are defined differently in different nationa and internationa laws.
Thiswould mean that there is considerable scope for individud nationd
interpretations to be put onto them and protracted legal wrangles are likely to
determine which interpretation prevails™

It is stated that in order to comply with article 27(3)(b) of TRIPS, four options are
avalable
1. Toalow patents on everything, and therefore not take up the option to
exclude plants, animals and essentidly biologica processes.
2. Toexclude plants, animas and essentidly biologica processes from
patenting but not to exclude plant varieties from patentability.
3. Toexclude plants, animas and essentialy biological processes from
patenting and to introduce a sui generis system for the protection of plant
vaieties.

188 | n plant biotechnology, these can include multi-step processes consisting of the genetic
modification of plant cells, the subsequent regeneration of plants and the propagation of
these plants. The EU takes amore restrictive approach “any process which, taken asa
whole, exist in nature or is not more than a natural breeding process.” See Geoff Tansey, op
cit.,, p. 25

1%9 The question arises how a“plant variety” can be distinguished from a“plant” and
whether a transgenic/genetic engineered plant isaplant or aplant variety.

0 i generisisalLatin term meaning “one of itskind.” In this context, it could mean a
system of rights providing an alternative unique form of I P protection designed to fit a
country’ s particular context and needs. It can have awider meaning to cover IP not covered
under TRIPs or a system protecting community, farmers’ and indigenous peoples’ rights.
See Geoff Tansey, op cit., p. 25

"1 Geoff Tansey, op cit., p. 7. It has also been said that this provision provides sufficient
flexibility for countriesto design a system that best fitstheir circumstances and meet their
goals and objectives. See International Plant Genetic Resources I nstitute. Key Questions for
Decision-Makers: Protection of Plant Varieties under the WTO Agreement on Trade-
Related Aspects of I ntellectual Property Rights. October 1999 at http://www.ipgri.org.
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4. To exclude plants, animals and essentialy biologica processes from
patenting but not plant varieties and to provide, in addition, for a sui
generis system (“combination thereof”).!"

The bottom lineis that plant varieties, a the very leadt, have to be protected.
Options 1 and 2 would not require members to establish asui generis systemto
protect plant varieties.

Our analysiswill be limited to patents and PBRs on plant varieties because of the
requirement to provide some form of IPRsfor plant varieties if WTO members
exempt plants and animals non-biologica processes for their production from
patentability. It should be noted however, that there is biotech animal research
going on with many patents being taken out in this areaeg. Harvard “onco
mouse’ or “Dally” the sheep, which could have implications in anima research
and breeding.*”

To be digible for apatent an invention must be new, involve an inventive step
(non-obvious) and be capable of industria application (useful).*”

Traditionaly, patent law has distinguished between “inventions’, which are
patentable, and “discoveries’, which are not. Life forms as products of nature,
laws of nature or scientific principles are not patentable as they are discoveries.
Before TRIPs, most countries in their domestic laws had excluded the patenting
of life forms, such as plants or plant varieties because as products of nature they
are not new but actually discoveries. Article 27(3)(b) of TRIPs has changed all
this as the digtinction between “discovery” and “invention” has been blurred.

172 Geoff Tansey, op cit., p. 7-8

173 |n 1984 research scientists at Harvard University, USA inserted a human cancer genein a
mouse and obtained a US patent on the genetically engineered mouse “ onco mouse” which
is said to be susceptible to cancers. The patent isfor the biotech process used to "create"
the “onco mouse” or when used in other mammals and the mouse itself. Also, in 1995
research scientists at the Roslin Institute in Edinburgh, Scotland “ created” “Dolly” a sheep,
by a genetically engineered process known as cloning.

" Article 27(1) of TRIPs. The concept of “invention” as used in patent law means a
technical solution to a problem. Novelty is*“the state of the art comprising everything made
available anywhere to the public by means of written or oral description, by use, or in any
other way, before the date of filing of the patent application”, Inventive step is*“ not
obvious, having regard to the state of the art, to a person skilled in the art.” See Geoff
Tansey, op cit., p. 25
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3.3.1.1 Modern agricultural biotechnology*”

Agriculturd biotechnology has been known and used for centuries. Over the
years, the improvements made in crops e.g. productivity, pest and disease
resistance have been achieved ather through conventiona plant breeding or
loca/farmers sdection using their traditiona agricultural knowledge geared
towards maintaining agro-biodiverdty in their ecosystems. In the 1960’ s the
“green revolution” increased agricultural productivity in Asaand Latin America
through the introduction of high yielding rice and maize varieties (hybrids).

The work of Louis Pasteur on yeast fermentation and Gregor Mendd on genetics,
in the late 19" to early 20™ century ushered in the current era of modern
biotechnology. Modern biotechnology is characterised by arange of cutting-edge
techniques or applications that use living organisms or substances from those
organisms to make or modify a product, to change the characteristics of plants or
animds or to develop microorganisms for pecific purposes. It includes cell
fuson, tissue culture, in-vitro fertilization, selection markers, gene transfer, cloning,
and promoter technology. ™ It aso includes genetic engineering - the process of
recombining/atering DNA." Genetic enginearing involves the use of molecular
techniques both to identify and move genes from one cdll to another (even across
Species) - as opposed to reproductive/sexual means - to produce genetically
modified organisms (GMOs).

There have been substantia improvements in molecular science and reproductive
biology ushering in anew understanding of genetics. Modern science is now
unravelling the structure of genomes and discovering the characteristics and
functions of individua genes. Modern agricultura biotechnology is characterised
by the ability to manipulate genes and has brought to the fore the importance of
genetic resources. These new technologies have made alink between genes and
new plant varieties while sparking many debates about the limits of science and
the ethics of tampering with the essence of life.

> Traditionally, biology was considered outside the scope of technology, as man could not
control it in apredictable way. Technology, strictly speaking, involves human control. Thus,
processes that may be entirely controlled by man in ascientific way, or products which are
made by man according to scientific principles, involve the use of technology. Recently, as
aresult of scientific discoveriesit has become possible to develop biological processes,
which manipulate living organisms. These processes may be entirely controlled by man e.g.
genetic engineering - the artificial modification of genes which changes the material
determining the hereditary characteristics of living organisms (DNA) and thusit is possible
to create modified organisms that have certain desirable features. See, New Developmentsin
Intellectual Property in Background Reading Material on I ntellectual Property. 1988.
WIPO Publication. p. 375-376

" ipid, p. 2-8

" DNA isthe moleculein chromosomes that is the repository of genetic informationin all
living organisms, with the exception of asmall number of viruses, in which the hereditary
material isribonucleic acid, RNA. Asits coded information determines the structure and
function of an organism, directly or indirectly the DNA controls the production and
reproduction of the cell, organ and plant or animal. See Li Westerlund, op cit., p. 7-8
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Lifeforms or products of nature are now patentable subject matter, when some
human intervention has been necessary to make them available or where man has
given that life form something it did not have naturaly.*”® Thus, if it is possible to
control a biotechnologica product or process and to describe it in away that
expertsin thefield can carry it out on the basis of the description made, then a
biotechnologica invention has been made and can be the subject of a patent.

The advent of modern biotechnology, particularly genetic engineering isamagor
driving force in the expansion of protectable subject matter, to now include life
forms. Big and powerful corporate interests are behind this expansion of
protectable subject matter to cover life forms.*”

It is observed that plant biotechnology patents represent about 1% of the tota
number of patents granted annualy worldwide.*° In 1990-1995, the USA, EU
and Japan (combined) accounted for 93% of biotechnology patents while the
“rest of theworld” where dl developing countries fal only accounted for less than
7% of the total.*®* Patents relating to agriculture represented only 11% of the total
for 1992-1995 while those specifically covering modified plants represented 6%
of the total.*®At least five US MNCs accounted for 44% of the total plant
patents during this period.’®®

In plants, patents may apply to various biologica materials and processes,
induding:

' The eligibility of life forms as patentable subject matter (as a point of law) is now settled
inlight of the EC Directive, EPO case law and US case law. The US Supreme Court Decision
in Diamond, Commissioner of Patentsand Trademarksvs. Chakrabarty, 447 US 303
(1980) addresses the scope of patentable subject matter by stating that “anything under the
sun that is made by man” is patentable. The respondent filed a patent application relating to
his invention of a human-made, genetically engineered bacterium capable of breaking down
crude oil (absorbs oil from oceans and rivers), aproperty not possessed by no naturally
occurring bacterium. Initially, the application was rejected because living things are not
patentabl e subject matter. On appeal, the Supreme Court stated that an artificially created life
form —the new form of bacterium obtained by genetic engineering — is patentabl e subject
matter. By virtue of this decision, the USPTO began to issue different types of patents
protecting biotechnol ogical methods of breeding and biotechnologically produced plants.
In addition, USPTO has also interpreted this decision to mean that any plant can be
patented, provided it satisfies the conditions on patentability. However, the patenting of life
formsisstill contested on ethical, cultural and religious grounds. See Frederick Abbott et al,
op cit., p. 28-42

¥ One of the economic reasons for patenting lifeisthat living organisms can reproduce
themselves after they have been sold. Thislimits the potential profitability of “biological
inventions’ but patents on these inventions are an option for MNCs seeking to protect the
profits that these inventions promise.

18 Correa, Carlos M. I ntellectual Property Rights, the WTO and Developing Countries:
The TRIPS Agreement and Policy Options. 2000. Zed Books Ltd. London & New Y ork. p.
173

Bipid, p. 173-174

% ibid

83 ipid. In the order of those most active, they were Pioneer Hi-Bred International,
Monsanto, Calgene, Holden’' s Foundation Seeds and Dupont de Nemours.
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DNA sequences that code for a certain protein;
Isolated or purified proteins,

Seeds;

FPant cellsand plants;

Pant varieties, including parent lines,

Hybrids;

Processes to genetically modify plants; and,
Processes to obtain hybrids.'®

Patents on plant genes are often claimed together with a purified protein, plasmids
& transforming vectors, plants or seeds™ It has been said that patenting of genes
a the cdll level extends the scope of protection to dl plants, which include a cdll
with the patented gene."®® However, patenting principles and practices on
biotechnologicd inventions are il in a state of flux, including in those countries
that have experience in the patenting of genes™’ It is not clear the extent to which
apatent on an isolated gene may extend to the same geng(s) exigting in nature.

What isrdatively clear isthat biotech patents are being aggressively enforced and
are being usad to establish a competitive advantage in the market place. The
threat of enforcement/litigation of biotech patents may deter production,
reproduction or research and breeding activities using patented plant materid or
Processes.

3.3.2 Plant breeders’ rights (PBRS)

As noted above, article 27(3)(b) of TRIPs states that plant varieties may be
protected under asui generis sysem.™® A sui generis system likely to be
recognized (particularly by developed countries) as effective is the UPOV system
of PBRs.*® UPOV ams to encourage the development of plant varieties with the
promoation of an effective system of plant variety protection. Thisis a powerful
tool in an effort to enhance food production in a sustainable way.

The UPOV Convention, known after its French acronym, Union internationale
pour la protection des obtentions vegetal es® was initiadly developed in

184 Geoff Tansey, op cit., p. 8. For amore comprehensive analysis see Carlos Correa, op cit.,
p. 173-183

1% Carlos Correa, op cit., p. 179-180

1% Carlos Correa, op cit., p. 180

'8 Carlos Correa, op cit., p. 182

'8 TRIPs does not offer any definition asto what this system is. It isleft to individual
countries to determine what an “ effective sui generis system isto protect new plant
varieties with some form of IPRs.

189 Although not even mentioned in TRIPs, African countries are being pressurized or being
forced to join UPOV so asto meet their obligations. The lack of definitionsin TRIPsisthus
leading to the manipulation of sovereign states. See Adede, op cit., p.17-18

0 UPOV establishes the International Union for the Protection of New Varieties of Plants,
an intergovernmental organisation with its headquartersin Geneva, Switzerland. UPOV was
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Europe and has now been adopted by industrialised countries and an increasing
number of developing countries. It ensures that its member states acknowledge
the achievements of breeders of new plant varieties, by making available to them
an exclusive property right on the basis of a set of uniform and clearly defined
standards. Most of UPOV contracting states account for the largest part of the
global seed trade.

PBRs were developed as an adternative to patents to grant plant varieties
protection because plant breeders found it impossible to meet the conditions for
patentability i.e. inventiveness (non-obvious) and the disclosure requirement of
how to make and use the invention. Thiswas largdly atributable to the fact that
life forms were excluded in their purely natura state from patent protection.

PBRs are exclusive property rights for alimited period of time at the end of which
the varieties protected by them passto the public domain. Therights are dso
subject to controls, in the public interest, against any possible abuse™*

PBRs are given by a date as an incentive to its breeders for continued or
incressed investment to pursue innovetion for the crestion of new plant varieties.
Thisis because breeding is long term and expensive and once plant varigties are
released they are easily copied. PBRs aso safeguard the interests of breeders by
recognizing their mord rights in innovation and their economic right to
remuneretion.

To bedigible for protection, a plant variety has to be:**?

1. Didinct (dearly disinguishable from exigting commonly
known varieties);

2. Uniform (sufficently uniformin its essentid characteridtics
with variation as limited as necessary to permit accurate
description and assessment of distinctness and to ensure
dability);

3. Stable (inits essentid characteristics over time which remain
unchanged after repeated propagation) and;

4. New (it must not have been offered for sdle or marketed
prior to certain dates established by reference to the date of
the gpplication for protection).

adopted in 1961, entered into force in 1968, and has subsequently been revised in 1972, 1978
and 1991. See http://www.upov.int for the role and functions of UPOV and other particulars.
 Article 30 (1978 UPOV Act), Article 30 (1991 UPOV Act) alow for the restriction on the
free exercise of the exclusive rights “for reasons of public interest” and subject to ensuring
that the breeder receives equitable remuneration.

92 Article 6 (1978 UPOV Act), Article 5 (1991 UPOV Act). The 1991 Act also Statesthat a
plant variety must have adenomination (i.e. scientific one) to enableit to be identified
specifically.
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The 1978 and 1991 UPOV Acts set out a minimum scope of protection and offer
member states the possibility of taking nationa circumstances into account. Under
the 1978 Act, the minimum scope of protection of PBRs requires that the right
holder’ s prior authorization is necessary for production for purposes of
commercid marketing, the offering for sale and the marketing of propagating
materia (e.g. seeds) of the protected variety. The 1991 Act contains more
detailed (and stronger) provisons as explained below.

The 1991 Act tilts PBRs more towards patents and is geared to ingtitutional
breeding that may not suit al countries™® This Act sought to maintain the
effectiveness of breeders rightsin the face of new biotechnologies such as genetic
engineering. Thisled to the introduction of stronger terms, which are the only
terms under which new members may join.

A key addition in the 1991 Act was designed to prevent genetic engineers from
adding sngle genesto exiding varieties and exploiting the modified variety with no
recognition of the contribution of the breeder of the existing variety. Such
modified varieties are now seen as “essentidly derived” varieties and may not be
exploited without the consent of the origina breeder.

Other notable changes are:™*

1. It extendsthe subject matter of protection from plant varieties of
nationally defined speciesto dl plant genera and species,

2. It has extended the scope of the breeders’ right by expanding the acts
subject to the breeder’ s consent in respect to the propagating materia of
the protected variety. This not only includes production, marketing and
final sdle but aso reproduction (multiplication), conditioning for the
purpose of propagation, exporting, importing and stocking for those

PUPOSES; 195
3. The“famers privilege’ inthe 1978 Act isfurther limited in the 1991 Act.

It leaves member statesto determine on an optional basis whether or not

to exempt from the breeders right any traditiona form of saving seed, for

use as seed in subsequent planting seasons,

1% See Geoff Tansey, op cit., p. 8-11 e.g. the concept of “national treatment”; the provision
of appropriate legal remedies for the enforcement of rights.

19 See Girsherger, M.A. The Protection of Traditional Plant Genetic Resources for Food
and Agriculture and the Related Know-How by I ntellectual Property Rightsin

I nternational Law — The Current Legal Environment. The Journal of WORLD
INTELLECTUAL PROPERTY. Val. 1 No. 6. November 1998. Werner Publishing Co. Ltd.
Geneva. p. 1029-1032. See also I ntellectual Property Rightsand Foreign Direct

I nvestment, op cit., p. 18-19

% Article 5 (1978 UPOV Act) lists down the acts that require the authorization of the
breeder. (1) the act of production for the purposes of commercial marketing; (2) the act of
offering for sale; and (3) the act of marketing. In addition to these acts, Article 14 (1991
UPOQV Act), introduces (1) the act of reproduction or multiplication; (2) the act of
conditioning for the purpose of propagation; (3) the act of exporting; (4) the act of
importing; (5) the act of stocking for any of these purposes.
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4. Fourth, it provides that PBRs may be extended to the products made
directly from harvested materias in cases where the breeder did not have
reasonable opportunity to exercise his right on the propagating materid of
the variety;

5. Fifth, the 1978 Act provides for the breeders exemption alowing
breeders to use a protected variety as an initia source to create their
own variety and then market them. The 1991 Act adso includes this
exemption but adds that “essentialy derived” varieties can only be
marketed with the consent of the original breeder;

6. S, it removes the redtriction of the 1978 Act, which prohibited the
accumulation of patents and PBRs;'*

7. Seven, it extends the minimum period of protection from fifteen yearsto
twenty years and to twenty-five years for trees and vines.

3.3.3 The Combination Option

A mixed system of patents and asui generis system is aso envisaged under
TRIPs, which would provide the strongest |PRs regime as this alows both types
of IPRsto be used. It isaso of the most advantage to developed countries with
modern biotechnologicd indudtries. It is unclear whether this provides for double
protection i.e. whether patents and a sui generis system can protect an object or
that every object must be covered by either system.

3.3.4 Undisclosed Information/Trade Secr ets

TRIPs requires trade secrets to benefit from | P protection. Trade secrets are
protected againgt dishonest commercia practices e.g. unfair competition.

Article 39 of TRIPs provides that the protection appliesto information that is:

1. Within the control of the holder;

2. The control must have been lawfully obtained;

3. Theacts of disclosure, acquirement, and use of the information by others,

must take place without the consent of the holder of the information;

4. These acts mugt take place in amanner contrary to honest business
practices;
The information must be secret;
The information has commercia vaue becauseit is secret;
The person lawfully in control of the information must have taken the
steps reasonable under the circumstances to keep the information secret.

N oo

1% Under the 1978 UPOV Act, amember state whose national law allows protection under
both these forms may provide only one of them (and not both) for one and the same
species. It thus restricts the state to protect breeder’ s rights either by patents or PBRs and
not both.
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TRIPs does not require trade secrets to be treated as aform of property but it
does require that a person lawfully in control of such information mugt have the
possihility of preventing it from being disclosed to, acquired by, or used by others
without his consent in amanner contrary to honest commercia practices.
“Manner contrary to honest commercia practices’ includes breach of contract,
breach of confidence, as well as the acquisition of trade secrets by third parties
who knew, or were grossy negligent in failing to know, that such practices were
involved in the acquistion.

Thus, to benefit from trade secret protection, information (which can include
genetic materid), must derive independent economic vaue from not being
generdly known and must be the subject of efforts that are reasonable under the
circumstances to maintain its secrecy. The effective term of protection isaslong
as the secret is valuable and secret and thus is not subject to afixed term.

Trade secrets have been used to control inbred lines used as parents of a
hybrid.*’As the inbred lines are kept secret this does not affect the marketing of
the hybrid. The lines can be protected through a combination of efforts such as.
the physica protection of the materids themsalves and of the contracts with
employees and those involved in producing seeds.

However, this may not prevent athird party from attempting to recongtruct the
parenta lines from the marketed hybrid, so called “reverse engineering.” Seed
companies (in order to supplement PBRs and patent protection) are dso using
contractua provisonsto prohibit reverse engineering of the materid they sdll to
farmers.'*®

97 Barton. J. Acquiring Protection for Improved Germplasm and Inbred Lines. CAB
INTERNATIONAL 1998. I ntellectual Property Rightsin Agricultural Biotechnology (eds
F.H. Erbisch and K.M. Maredia). p. 27. In the seed trade, the term hybrid refersto the first
generation of a cross between inbred lines. See also Pistorius, Robin and van Wijk, Jeroen.
The Exploitation of Plant Genetic I nformation — Political Strategiesin Crop
Development. 1999. CAB Internationa. New Y ork.

%% Barton. J. op cit., p. 27-28
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4 TRIPs AND THE RIGHT TO
FOOD

4.1 Intellectual property rights in agricultural
biotechnology

Biotechnology isjust one solution or a set of tools (and indeed not a panacea or
dlver bullet) to solve food insecurity in Africa. No technology by itsdf can make a
country food secure but the appropriate use of biotechnology offers considerable
potentia to boost food productivity. Most of the modern biotech benefits can be
packaged in seeds or other propagating material meaning that it is user friendly
than other methods that would require machines or other eaborate techniques.

Some of the biotech opportunities include possbilities to increase crop yields and
reduce production codts, provison of clean planting materids e.g. Sweet potato,
potato, banana etc, increasing soil fertility, geneticaly engineered crops tolerant to
soil acidity/sdinity and drought, genetically engineered crops resistant to pests and
diseases e.g. Bt maize,**® biotech research to increase nutritional value in food
eg. “golden ricg fortified with Vitamin A & Iron,?® biotech can dso find usein
solving post-harvest |osses due to pests.

It is observed that the modern biotech products are aresult of substantia
research and inventive effort and heavy investment in sophisticated laboratories of
universities or MNCs in industrialized countries®* MNCsinvolved in
biotechnologica inventions have alocated huge funds for reseerch in genomics
and this has dso resulted in the change of the structure of the globa seed industry

19 | nsect resistant maize (inserted with the gene Bacillus thuringiensis), also herbicide
resistant soybean (inserted with the gene Streptomyces spp.)

20 The gene Erwinia from the Daffodil is being inserted into rice to make it produce beta-
carotene, which the body convertsinto vitamin A. This experimental transgenic “golden
rice”, hasthe potential to reduce vitamin A deficiency, aleading cause of blindness and
child deathsin many developing countries. For full biotechnology information see,
http://www.fao.org/biotech/gl oss.htm

! Developments in the seed industry in the USA give an indication of the recent interest in
biotech patents. Asaresult of the energy crisisin 1973 and the increased price of petroleum
products, US chemical companies were flush with funds and therefore looked for new
investment opportunities promising high returns. Developments in modern biotechnol ogy
particularly genetic engineering were seen as amajor opportunity for big business.
Consequently chemical, oil and pharmaceutical companies such as Ciba-Geigy, Monsanto,
ITT, Shell, Sandoz, Rhone-Poulenc, Pfizer, ICI, Upjohn and others entered the seed business
and over time various mergers and acquisitions have taken place creating a“ life-sciences’
industry. See Mishra, Jai Prakash. I ntellectual Property Rights and Food Security — The
Efficacy of I nternational I nitiatives. The Journal of World Intellectual Property. Vol. 4. No.
1. January 2000. p. 12-14, and Geoff Tansey, op cit., p. 6
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resulting in mergers and acquisitions. For example, Monsanto Inc., a traditional
chemica company, reinvented itsdf as a life-sciences company and has invested
US $ 6.6 hillion in biotech and genomics®®

The primary function of business like MNCsiis to ensure maximum profits on
investments for their shareholders. Typicdly, busnesses would only make
invesmentsin R&D if lega protection were available for the results of research so
that in the fina analys's they would recoup investment costs and also make a
profit. Thus, when MNCs are to make heavy investmentsin R&D the question of
legal protection of the results of their research plays an important role. Asin al
other fields of technology, there is aneed for the legd protection of
biotechnologica inventions. MNCs have thus sought the protection of their
biotechnological inventions through IPRs, particularly patents®*

Petents as exclusive property rights provide MNCs with the requisite incentive to
innovate and invest because of the economic power of an exclusveright, even
though only for alimited period of time2** The modern biotechnology industry
invests congderable time and money in order to come up with a biotech product.
Due to the complexity of biologica phenomenon, a biotech product may present
risks not known until the later gagesin R&D or until the product has been
launched into the market. Therefore, because of the considerable investment risk
in biotech R&D, the possibility of an economic reward for biotech inventionsis
Seen asvitd.

Petents have served the biotechnology industry with the effective incentive to
promote innovation.”® Patents aso provide the incentive for marketing new
biotech inventions in which the inventor holds the patent rights and have thus
promoted industrial competitiveness and continue to do 0.2 Thus, MNCs view
patents as atool to encourage or simulate investment (also FDI) and innovation.
It isargued that if patent protection were not available, MNCs would invest less

“Zipid, p. 13

% However, inventors of biotechnological inventions are faced with several obstaclesin
seeking patents for their inventions e.g. whether their invention is not just adiscovery and
the fact that few national |P laws recognize or allow biotechnological inventions. But for
inventions on microorganisms (either the process for obtaining a microorganism or the
microorganism itself or the particular use of a microorganism), they are governed by the
Budapest Treaty on the International Recognition of the Deposit of Microorganismsfor the
Purpose of Patent Procedure. Asit isdifficult, if not impossible, to sufficiently describe a
new microorganism, the Treaty provides a system for depositing microorganisms. Therefore,
applicants for those patents do not have to describe anew microorganism but only haveto
refer to a deposit made with arecognized depositary authority.

%% See Li Westerlund, op cit., p. 9-13

“®ipid, p. 10

“®ibid
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in R&D or there would be a serious disincentive to publicise the results of
research.®’

As atechnology, the biotech products are not risk free.”® Concerns have been
raised due to inadequate controls, transfer of dlergens, unpredictability, undesired
gene movement or other environmental consequences. The genes could escape in
pollen and creete highly resilient weeds that could be resistant to herbicides or
that displace other wild plants and change the balance of the ecosystem. Similarly,
over time powerful new strains of insects resistant to insecticides could develop.
New toxins could have damaging effects in the food chain, and viruses could
escape from virus-containing crops.”®

Asapriority, modern agricultura biotechnology should be directed towards
human development such as food security and not just to establish a competitive
edge or maximise profits. Therefore dl socid, financid, ethicd, environmenta and
other concerns need to be taken into account while assessng the relevance or
appropriateness of these new biotechnologies, particularly GMOs whose socid
and environmenta implications are till largely unknown.

For Africa, which is at the centre of biodiversity the impact of these new
biotechnologies could be particularly serious. Conducting a risk assessment is
basic and essentia for sustainable agriculture. Such an assessment would need to
identify who gains and who loses, and what are the benefits and what are the
costs of these new biotechnologies™°

Neverthdess, IPRsin agricultura biotechnology raise very heated debates at the
internationd, regiond and nationd levels. The main legd and policy issues that
arise on the right to food relate to:

207 ;

ibid, p. 11. The only remaining option would be for MNCs to keep the results of their
research secret. Biotechnological products or processes can be kept secret but as MNCs
would have to commercialise them (without revealing the invention), once a product reaches
the market, it is possible to work out how to copy it through e.g. by “reverse engineering.”
28 Agricultural biotechnology, particularly GM Os have been said to be risky for human
health and the environment and therefore the precautionary principleisappliedin
introducing them. The opponents of biotechnology and GMOs mainly found in Europe,
have called for atotal ban of planting GMOs and stringent regulations on biotechnology. In
Africa, the Governments of Zambia and Zimbabwe recently banned the import of genetically
modified maize offered asfood aid by the US Government to alleviate the current faminein
those countries. However, the Government of Malawi accepted the import but on condition
that the same is only used as food and not for planting.

2 The growing of transgenic/genetically modified crops raises issues concerning the safety
of transferring organismsinto new environments, questions of liability for damage that are
not covered under international law and the need for transparency in information.

219 The adoption of the Cartagena Protocol on Biosafety (CPB) in 2000 under the CBD isa
landmark in thisregard as it introduces the precautionary approach (PA) asaguiding
principle for the import of GMOs. CPB subjects the import of GMOsto an Advanced
Informed Agreement (Al A) requiring the exports of GMOs to be approved in advance by the
importing country. Hartmut Meyer. The Cartagena Protocol on Biosafety. Biotechnology
and Development Monitor. No. 43, September 2000.
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Owner ship: Who has patent rights, for example, in ingances where a
different person(s) than the one who has come up with the invention
nurtured the raw materia?

Access: The grant of IPRs has implications on access as the right holder
usudly has exclusive property rights.

Benefit sharing: How can the benefits arisng from innovations be
equitably shared?

Fundamentd to the IPR system is the benefit to society. The purpose of the

patent system is to reward a contribution made to society. It is a contract or
bargain the public has with an inventor in the sense that the inventor gives the
public something new and useful, that it would not otherwise have had and in
return, the inventor is rewarded for alimited period of time by economically
exploiting these rights. Thus, the incentive to innovate that patents provide MNCs
should return to the society by ether increasing the genera knowledge base or the
creation of useful products for the benefit of the public.

It is fundamentally important that patents do not stop or block people from doing
what they have been doing before the patents were granted.?* During the term of
protection there is the possibility of conflict between the interests of the MNCs
(asright holders) and the public in agiven invention. It isimportant to know as
exactly as possble the extent of the exclusive right for which an invention is
granted a patent; a broad patent can have sweeping clamsthat risk to block third
partiesin various ways.

The actua scope of patent protection is thus a central issue for biotechnological
inventions. A perfect balance should be achieved so that as MNCs are given
excdugvity for thar inventions as a sufficient financid reward to simulate
innovation, the same should not deprive the public of what it already possesses or
stop/block people from doing what they have aways done.

4.2 Issue One: Ownership

One mgor issue coming up as aresult of IPRsin agricultura biotechnology and
cregting new risks of margindization, vulnerability and impoverishment of rura
farmersisthe issue of ownership.

Theimmediate impact of patenting life formsis the appropriation of common
resourcesin the public domain into the private domain. Therissof MNCsin the
life-sciences industry widlding enormous power and control in the food and

L Westerlund, op cit., p. 13. That iswhy patents cannot be granted for inventions that
have been in widespread use as they are considered part of the public domain. Patents
should therefore not prevent the continuous use of genetic resources as found in nature.
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agricultural sector isworrying. Another worrying phenomenon is the biopiracy?
of the traditional knowledge (TK)*2 of loca and indigenous communitiesin
developing countries, including Africa

4.2.1 Privatisation of Research and the Rise of
Oligopolies

In the previous chapter, we saw that TRIPs was conceived by mgor MNCs
based in developed countries and particularly, the USA.?** These MNCs claimed
they werelosng profitsin foreign countries because of the non-recognition of their
IPRs or inadequacy of foreign IP laws. Thus, they wanted an internationd system
for the effective enforcement of their IPRs. They also strengthened | P protection
by including new subgtantive IP standardsin TRIPs. Asaresult, TRIPsis more
about the protection of IPRs for businesses in developed countries to ensure their
globa trade than free trade.*®

Thereisan increase in privatisation of research astherisng costs of innovation go
up.2*® The 1990's have seen a Significant rise and trend in the number and value

#12 Biopiracy refers to the process by which the rights of local and indigenous peoplesin TK
and biodiversity is erased and replaced by IPRs by those who have exploited that
local/indigenous knowledge and biodiversity.

83 |n this context, TK means knowledge, innovations and practices of indigenous and local
communities embodying traditional lifestyles relevant for the conservation and sustainable
use of agro-biodiversity. WIPO uses the term to refer to tradition-based literary, artistic or
scientific works; performances; inventions; scientific discoveries; designs; marks, names
and symbols; undisclosed information; and all other tradition-based innovations and
creations resulting from intellectual activity intheindustrial, scientific, literary or artistic
fields. There are many categories of traditional knowledge such as e.g. agricultural
knowledge, ecological knowledge, technical knowledge, scientific knowledge or
biodiversity-related knowledge. For a more comprehensive analysis see
http://www.wipo.int/eng/meetings/2002/igc/pdf/grtkfic3_9.pdf

#4 See note 131, Supra.

5 As part of the WTO Agreement, TRIPsis essentially meant to ensure amultilateral
system to conduct free trade i.e. without any obstacles or barriers. The elimination of all
obstacles to international trade or trade liberalization, according to liberal economic theories,
is said to guarantee equal opportunity for all and would ensure the development of all
countriesinvolved. However, in reality the international trade rules have favoured MNCs. In
this system, industrialized countries are at a distinct advantage over other countries
because of the level of their technological development. Where developing countries have a
competitive advantage, the industrialized countries have created barriers for market access
e.g. government subsidies on their agricultural products. Therefore, the notion of “free”
tradeis amisnomer.

#1° Many governments are facing a squeeze on budgets and thus the proportion of public
funding for R&D in science and technology has fallen around the world, to be replaced by
the private industry. There has also been a shift of R& D away from developing countries.
Their sharein the global total dropped from 6% in the mid-1980'sto 4% in the mid-1990’s. In
the US, in the 1980’ s crop and seed devel opment was under public research, patents were
rarely sought and rarely enforced, saving and trading of seed was commonplace. The
passing of the Bayh-Dole Act in 1980 changed thisasit allows universities and other public
funded institutesto license their technol ogies from research projects that are directly
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of MNC:s, triggered by mergers and acquisitions of MNCs in the seed, chemicals,
agro-chemicals and pharmaceuticals industries’®!” The concept of IPRs on life
forms must be seen in thislight. Asaresult of these mergers, asmal number of
MNCs dominate and control the so-called life-sciences industry.?®

MNCs from developed countries own mogt of the IPRsin agricultural
biotechnology.® For example, in 1996, there were more than 400 patents
granted or pending worldwide, related to the gene of the soil bacterium, bacillus
thuringiensis (Bt), with 60% of these patents originating from just 10 companies
based in developed countries® Also, another MNC Agracetus was awarded a
very broad patent on transgenic soybeans covering dl transgenic soybeans,
Monsanto later acquired Agracetus and thus, the ownership of the patent.?

The extension of very broad patents for specific plant varieties has meant that a
few MNCsin the life-sciences industry have virtud monopolies on the genome of
important global crops.

IPRs, particularly patents, are increasingly being used by MNCsto expand their
market share, to prevent competitors from becoming active, or as abargaining
tool to negotiate favourable local agreements. The fundamenta issueis control

funded from federal sources. It providesthe legal platform for universitiesto commercialise
the technol ogies they generate enabling private companies to profit from products
developed largely with public funds. The I P of public and university research has
increasingly passed over to private industry through licensing or other agreements. The
portion of public sector patentsin biotechnology sold under exclusive licence to the private
sector rose from just 6% in 1981 to more than 40% by 1990. See UNDP Human Devel opment
Report 1999. 1999. Oxford University Press. New Y ork. p. 68

27 For example, Syngentaisamerger between AstraZeneca and Novartis to become the
world’ s biggest agribusiness MNCs; Dupont de Nemours spent over US$ 9.4 billion to
acquire Pioneer Hi-Bred, the world' slargest seed company.

218 | n biotechnol ogy, genetic engineering underlies the new direction of pharmaceuticals,
food, chemicals, cosmetics, energy and seeds. Thisis blurring the distinctions among the
sectors, creating alarge and powerful “life-sciences’ industry.

#%Developed countries hold 97% of all patents worldwide. In 1995 more than half of global
royalties and licensing fees were paid to USA, mostly from Japan, UK, France, Germany and
the Netherlands...by contrast, more than 80% of the patents that have been granted in
developing countries belong to residents of developed countries.” See UNDP Human
Development Report 1999. p. 68

9 Bt geneis asoil bacterium that has pesticidal properties. It has been known by farmers
since the 1940s. When inserted in maize (Bt-maize) it produces corn resistant to the corn
stem borer. It has also been inserted in cotton (Bt-cotton) and potato (Bt-potato). Few
companies possess the technology in these specific or other crops. See CeciliaOh. | PRs
and Biological Resources: | mplicationsfor Developing Countries.
http://www.twnside.org.sg/title/iprharare.htm p. 9

See also, Electronic Forum on Biotechnology in Food and Agriculture. Conference 6. The
impact of |PRs on food and agriculture in developing countries. p. 6
http://www.fao.org/biotech/C6doc.htm

221 Such broad species patents are also being applied to cotton and rice so as to secure the
market for the patent holder and to prevent competition with the effect of stifling research.
See CeciliaOh, op cit., p. 9
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and IPRs are being used aslegd instruments to wield power and control. This
IPRs regime has enabled a select group of companies to gain control over ever-
growing shares of the globa market.

In 1998, the top 10 corporations in the commercia seed industry; controlled 32%
of a$ 23 hillion industry; in pharmaceuticas, 35% of the US$ 297 hillion
indugtry; in veterinary medicine, 60% of the US$ 17 hillion industry; and in
pesticides 85% of the US$ 31 hillion industry. % It is also observed that the top
five biotechnology firmsin the world are based in the United States and Europe
and control more than 95% of gene transfer patents.”? 80% of patents on
genetically modified foods are owned by just 13 MNCs and the top five agro-
chemical corporations control “amost the entire global seed market.”?*

Sead isthefirg link in the food chain. The control of seeds through patents largely
determines who controls the food system. Whoever controls the seed controls the
food supply. Such monopoly power means that the MNCs are able to control the
supply of seeds. By controlling the supply, they dso have the means of controlling
the prices of seeds. To increase their profits, they can increase the prices.

More than just a pricing issue, patents are stifling rather than stimulating research.
MNCs now own multiple or overlapping patents required to develop a biotech
product. Patents have been obtained for enabling technologies —those
technologies that are essentid for the practica implementation of awide range of
biotech processes and products — which complicate the management of the
research agenda.®® This has a direct impact on access to technol ogies by
developing countries and the agricultura research system both in developed and
developing countries.

2 UNDP Human Development Report 1999. p. 68

“ipid. Namely: Syngenta (AstraZeneca— UK/Sweden and Novartis (Sandoz and Ciba-
Geigy- Swizerland), E.I Dupont de Nemours (Pioneer Hi-Bred international -USA), Monsanto
(acomponent of Pharmaciaand Upjohn, it acquired Agracetus, Asgrow Seed, Cargill,
Calgene, DeKalb Genetics, Holden' s Foundation Seeds - USA), Aventis (Hoechst Schering
AgrEvo, Plant Genetic Systems, Rhone-Poulenc - Germany/France), Dow Chemical
(Mycogen Seeds). See Barton, J.H. The I mpact of Contemporary Patent Law on Plant
Biotechnology Research in Intellectual Property Rights 111 Global Genetic Resources:
Access and Property Rights. 1998. Crop Science Society of America. American Society of
Agronomy. p. 94

4 yian Dillen, Bob and Leen, Maura (eds.). Biopatenting and the Threat to Food Security:
A Christian and Development Perspective. CIDSE. February 2000.
http://www.cidse.org/pubs/tglppcon.htm

5 Modern biotechnology requires the use of several products and processes, which are
usually patented. For example, to produce a genetically modified food crop could entail the
use of individual genesthat are patented, DNA sequences that control the expression of the
genethat are patented and the two methods used to transfer foreign DNA and identify plant
cellsthat are patented. MNCs have overcome this hurdle of access to patented products
and processes to conduct R& D by cross-licensing their patents among each other. In the
event that a competitor fails to license atechnology, litigation usually ensues. This results
in acquisitions and mergers among MNCs as an out-of -court settlement.
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Due to patents, MNCs now have limited incentives to conduct research as the
indudtry leaders are in an oligopoligtic (and potentialy monopolistic) Situation.
Smadler busnesses are generally the source of innovation and are finding it
impossible to enter the biotech industry due to the many patents MNCs own.

With the advent of genetic engineering, seeds become the “ operating system” that
MNCs use to deliver new technologies. MNCs are using genetically modified,
patented seeds to dictate how farmers will farm, and under what conditions, with
farmers, indigenous peoples and public sector researchers losing the right to use
and develop agro-biodiversity.”® This has potentialy devastating consequences
for farmers, food security and the environment.

MNCs to maximise profits are dso preventing the use of second-generation seed
produced from transgenic crops by using legal contracts or other mechanisms.*’
This essentialy condtitutes aregulatory system that bypasses IPRs and
government authority. Hence, for example, farmers who purchase transgenic plant
seeds are often required to Sign contracts that specificaly prohibit the saving and
replanting of second-generation seed. These contracts also give the MNCs, or
their authorized agents, the right to ingpect and test the farmer’ s field and monitor
whether the farmer is reusing the patented seed or is otherwise complying with the
contract.

Traditiondly, farmers have had the right to save or replant seed from a harvest
and/or sl the seed. 1.4 billion rurd people, primarily rurd poor farmersin
developing countries rely on farm-saved seed astheir primary seed source. By
subjecting farmers to Sign contracts every time they buy seed is reducing farmers
to renters of seeds. This arrangement has a so been described as a new kind of
“bioserfdom,” where the MNCs are the new feuda lords, wielding power and
wedlth owning the information contained within the new seed varieties, rather than
the land.*

MNCswould go at any lengths to ensure profits. The latest development isthe
crestion of biotechnologies known as Genetic Use Redriction Technologies
(GURTY) (and obtaining patents on them) as a means of exerting control and
ownership rights over agro-biodiversity.”® GURTS are of two kinds; oneis

% MNCs such as Monsanto have sued farmers e.g. in Canadaand USA for saving and
reusing genetically engineered seed patented by them. See other examplesin Vandana
Shiva, op cit., p. 73-76

#7 | ntellectual Property. Transgenic Plants and World Agriculture. July 2000. National
Academy Press. Washington, D.C USA. p. 32. Thevalidity of these contractsisan issue
because TRIPs controls anti-competitive practicesin contractual licenses— See Part 8
TRIPs.

%8 Audrey Chapman, op cit., p. 23

2 ibid

20 Monsanto has devel oped these technologies. Both AstraZeneca and Novartis have been
researching GURTSs also.
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“terminator technology” which isa st of new genetic engineering techniques used
to create sterile plants with infertile seeds that cannot be replanted.?®* The second
oneis“traitor technology” which control other plant characterigtics or traits.
These traits can be switched on or off by the gpplication of inputs only available
from the MNCs.

These technologies are able to protect the interests of MNCs by killing the seed
after one generation. Farmers will then be forced to purchase seed every planting
season. Further, the seeds will only germinate and bear fruit only when used with
the MNCsinputs eg. chemicas and thus increasing sales/profits through
increasing farmers  dependency on inputs. In this case, patents are no longer
needed to protect MNCs interest, the technologies have in-built protection.

In the above scenario, farmers’ risk being caught up in aweb of IPRS, biologica
and licensing controls instigated by powerful MNCs#* Their main source of
livelihood isjeopardized. The aready poor rurd farmers are further impoverished
asthey are driven into cycles of debt from trying to adopt farming inputs, paying
roydties to the seed companies and buying seed each year. The cost of food
production just goes up threstening the livelihoods of millions of peoplein
developing countries.

It has been said that “the Third World farmer has athree-fold relaionship with the
corporations that demand a monopoly of life forms and life processes: firdly, the
farmer isasupplier of germplasm to MNCs, secondly, the farmer is a competitor
in terms of innovation and rights to genetic resources, thirdly, the farmer isa
consumer of the technologica and industria products of MNCs. Patent

protection displaces farmers as competitors, transforms them into suppliers of free
raw materias, and makes them totally dependent on industria suppliersfor vita
inputs such as seeds.”**

The tighter control of research in the hands of private interestsin developed
countries aso ignores research needs of millionsin the developing countries®*

A1 Terminator technology involves the use of chemical treatments on seeds or plants that
either inhibits or activates specific genesinvolved in germination. It would involve a
complex three-gene system whereby one gene produces a protein that interferes with proper
plant embryo development preventing seed germination. The US Department of Agriculture
has recently announced itsintention to commercialise this technology. See Audrey
Chapman, op cit., p. 24 and also Vandana Shiva, op cit., p. 80-85

%2 patents are al so being used, not only against the farmers, but also against rival MNCsto
ensure corporate dominance in the market.

% Carlos Correa, op cit., p. 171

24 science and technology gives power to those who possess it, whatever the field
involved and such power tendsto be wielded in the interests of those who command it. It
takesalot of time and money (an estimate has been given of 10 years and US $300 million)
to create anew commercial product. MNCs have the money to protect their innovations and
thus to ensure profits and recoup investment costs they have been increasingly applying
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The best of the new biotechnologies are designed and priced for those who can
pay; they show atendency of serving the needs of the rich indugtriaized
countries®* The rest of the world is only arecipient of biotechnologies developed
in these countries. As aresult, in generd the developing world isthe largest
eventua consumer of the new biotechnologies. This leads to an increased
dependency of developing countries on devel oped countries, as the newest
technologies are owned by MNCs based in developed countries.

The developed countries as generators of biotechnologies only produce that
which suits their own requirements or purposes rather than those of the poorer
nations or developing world. The conditions and needs of the developing world
are s0 different from the devel oped world, but the biotechnologies devel oped by
the indudtridized world are often the only ones available irrespective of how
unsitable they may be®* There isthus a need of particularly considering the
needs of the developing world and the impediments to technological development
0 as to derive the maximum benefit from biotechnology.*

With increasing control and homogenisation of the market by MNCs— with the
emphads on the isolation of specific geneswith beneficiad characteridtics - the
competitiveness of dternative plant varieties and the scope for producing
dternative crops will likely decline. Also, the commercidisation and farming of
monocultures/uniform plant varieties eg. hybrids —which emphasize on
productivity and therefore are high yielding - leads to the loss of traditiond plant
varieties/land races as the latter are pushed out of farming and the market as
farmersincreasingly cultivate monocultures to increase farm productivity and
become more dependent on farm inputs e.g. fertilizers, herbicides and
pesticides.®®

for patent protection. Thus, in defining research agendas, money talks louder than need.
This approach focuses on the high-income markets only.

% For example, research into tomatoes with longer shelf lives, yellow maize to be used
mainly for poultry feed or seed varieties that are engineered to be suitable for mechanized
mass production with labour-saving techniques are designed for industrial and intensive
farming conditions. However, over the last several years MNCs have also become interested
in developing world markets e.g. R& D in soybeans, maize, rice and wheat, which have large
marketsin developing countries and where there is a so major export potential.

* Far less time and money is spent on research on the needs of farmersin developing
countries e.g. the development of drought-resistant crops for marginal lands or water-saving
plant varieties for small-scale farmers, development of disease-resistance and robustness of
crops, development of herbicide-resistant crops or increasing the nutritional value of crops.
For therural farmersin Africa, the technological progress remains far out of reach.

%" The challengeis for developing countries and its scientists and researchersto gain
access to these biotechnol ogies on favourable terms and adapt them to suit the needs of
their rural farmers. Most of the agricultural research in developing countriesis carried out by
the public sector. Thereisthus aneed to foster public/private partnershipsto effect transfer
of biotechnology to developing countries. In thisway, biotechnology can be developed in
accordance with the needs and reguirements of all humanity.

8 |tissaid local communities maintain a higher degree of genetic variety in the crops they
cultivate than does commercial agriculture, which relies on avery narrow genetic base using
only afew modern varieties. See Rohini Acharya, op cit., p. 6-7
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The tendency towards monocultures ignores localy adapted plant varieties (which
are more susceptible to certain diseases or ecological stresses) and ignoresthe
advantages of locd planting techniquesitraditiona agriculturd, ecologica
knowledge geared towards maintaining agro-biodiversity and therefore leads to
the reduction or erosion of biological diversity.”**As developing countries are
biorich, these trends thresten the depletion of their agro-biodiversity, asloca
plant breeding is essentid for adapting seeds to the ecosystern and maintaining
biodiversity.

Although supposed to increase farm productivity, monocultures do not ensure
food security because the varieties have smilar characterigtics, which are more
vulnerable to the same pressures, climatic, pests or disease and there are severd
ingances where an entire harvest has been logt as aresult of either planting
monocultures or usng a monoculture planting technique. This undermines small-
scae mixed subsistence and local market-based production systems and is a huge
threet to smdl-scae agriculture with its multiple roles as it could draméticaly
reduce the food security of millions of people in developing countries.

4.2.2 Biopiracy

It is observed that over 90% of the earth’s remaining biodiversity isin the tropical
and sub-tropicd regions of the developing world i.e. Africa, Asaand South
America?* As stience and technology advance while biodiversity dwindles, there
isan increased interest in gppropriaing TK for scientific and commercid

purposes. Ingtitutions and MNCsin the life sciences industry based in developed
countries engage in “ bioprospecting” and “biopiracy” activities.®**

29 Article 2 of CBD defines biological diversity as, “the variability among living organisms
from all sourcesincluding, inter alia, terrestrial, marine and other aquatic ecosystems and the
ecological complexes of which they are part, thisincludes diversity within species, between
species and of ecosystems.” Agriculture and biodiversity are inextricably linked. Biological
resources constitute a primary input for agricultural production; the erosion of biological
diversity directly affects agricultural production. Agro-biodiversity refersto that part of
biodiversity that is used for food and agriculture. Agro-biodiversity exists because of the
wide range of varying climates, habitats and farming practices found within the centres of
diversity and the natural selection caused by the presence of different pest and diseases.
See Patricia Kameri-Mbote and Philippe Cullet. Agro-biodiversity and I nternational Law.
African Centre for Technology Studies (ACTS). ACTS Press. Biopolicy International Series
No. 22. Nairobi, Kenya. p. 3

9 UNDP Civil Society Organizations and Participation Programme: Conserving

I ndigenous Knowledge

http://www.undp.org/csopp/ CSO/NewFiles/dociknowledge.html

1 There are numerous examples. For e.g. University of Wisconsin has obtained a patent on
aplant that growsin Cameroon that produces Brazzein, a natural sweetener. The university
has al so engineered a bacterium to produce brazzein. This means that Cameroon rural folk
who have nurtured the sweetener for generations will be excluded from commercialising it if
they so wished. See Vandana Shiva, op cit., p.49-57
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Bioprogpecting is the exploration, extraction and screening of biodiversity and
indigenous knowledge for commercidly viable genetic and biochemica resources.
Biopiracy involves the grant of patents to commercid interests such as MNCs
based in devel oped countries over biodiversity and indigenous knowledge used to
develop that biodiversity such as traditiona methods of breeding or domegtication
of locd and indigenous peoples found in developing countries. Loca or
indigenous peoples do not give their consent for the appropriation of these genetic
resources or their knowledge. The biodiversity and indigenous knowledge
appropriated is usudly reduced to or isolated to specific genes, and thisisolaion
istreated as an “invention” warranting legd protectioni.e. IPRs. Oncea
product(s) is released to the market and becomes profitable, no benefit accrues
to the local or indigenous peoples where the product originated.

Bioprospecting and biopiracy usudly go hand in hand.?* As aresult, onefinds a
growing number of MNCsin the life sciences industry (and their intermediaries,
usudly universities and other research inditutions) in the developing world in
search of biodiversity and TK.

Though bioprospecting does not aways involve the use of TK, it is clear that
va uable genetic resources derived from plants, animas and microorganisms are
more eadlly identified and of greatest commercia vaue when collected with this
knowledge and/or found in territories traditionaly inhabited by indigenous

peOp| $.243

The immediate impact of bioprospecting and biopiracy activities is that it reduces
the ability of local and indigenous peoples to mest, inter alia, their food and
health needs. Without their consent, it trandfers their rights on their biodiversity
and indigenous knowledge to |PRs holders. The local communities then end up
paying high prices or royalties for products developed as aresult of their own
resources and knowledge. This leads to the impoverishment of rural communities.

The patenting of life forms found in indigenous peoples lands or ecosystems raises
ethica, mord, religious and other concerns because for indigenous peoples they
have a spiritud and cultura connexion to their ecosystems. They are intimately
linked to a particular socio-ecologica context by various economic, cultura and

2 RAFI, Biopr ospecting/Biopiracy and I ndigenous peoples. 2001.
http://www.|atinsynergy.org/bioprospecting.htm p. 1

3 Article 1(b) of the ILO Convention 169 Concerning Indigenous and Tribal Peoplesin
Independent Countries states that indigenous peoples are: “ Peoplesin independent
countries who are regarded as indigenous on account of their descent from populations,
which inhabited the country, or ageographical region to which the country belongs, at the
time of

conquest or colonization or the establishment of present state boundaries and who
irrespective of their legal status, retain some or al of their own social, economic, cultural and
political institutions.”

68



religious activities. TK istherefore degply entrenched in the lives of indigenous
peoples. It is often difficult to isolate or distinguish TK from indigenous peoples.
Article 27(3)(b) of TRIPs alowsfor the excluson from patentability only
traditional breeding methods, but not modern breeding methods (biological not
non-biological processes) such as genetic engineering. The contributions of
indigenous peoplesto, inter alia, plant breeding, genetic enhancement,
biodiversity conservation, is not recognised or protected. Indigenous peoples
have been the cultivators, breeders, researchers and protectors of biological
resources found in their lands. Indeed, it is their long acquired knowledge of their
biodiversity that is valuable to the biotech companies today.

RAFI estimatesthat “...possibly two thirds of the world's people could not
survive without the foods provided through TK of plants, animas, insects,
microbes and farming systems.”?** Y e, indigenous peoples would not have
access to |PRs to protect their traditional breeding methods and as a result these
methods would remain in the public domain at the jeopardy of being fregly used
and exploited by al, particularly by MNCs. If anything, the IP system is
predatory on the rights, knowledge and resources of indigenous peoples.

The use and improvement of farmers' varieties has been amgor source of food
Security and vital to ensure food production for local and indigenous peoples. It is
edimated that nearly 2.5 hillion people rely on wild and traditiondly cultivated
plant species to meet their daily food needs®* Seed supply relies on this
“informa” system. TK, combined with continued access to and the availability of
agro-biodiversity, is essentid for the surviva of many local and indigenous
peoples. Biopiracy threatens the very surviva of many of these people.

Asaresult of bioprospecting and biopiracy activities, there has been increasing
recognition of the need to protect TK of loca and indigenous peoples. TRIPs
does not provide any and/or adequate protection for TK. It does not specificaly
protect TK. This knowledge is not trested as |P worth protection.

TRIPsignores culturd diversty in creating and sharing innovations— and diversity
in views on what can and should be owned.*® Aswe have seen, the nature of
TRIPsis established on developed countries'western concepts of, inter alia,
individual ownership of rights and property and does not recognise the communa
ownership of rights and property, including TK of loca and indigenous peoples.
Als0, to the extent that patents are obtained on TK shows aweaknessin the
system as such patents do not meet the criteriafor patentability, particularly
novelty. To this extent therefore, TRIPsis discriminatory. It isan absurd
imposition of the western culture' s systems on other cultures and traditions.

4 RAFI, Bioprospecting/Biopiracy and | ndigenous peoples, op cit., and also
UNDP/CSOPP Document, op cit., p. 2

3 Patricia Kameri-Mbote, Philippe Cullet, op cit., p. 4

%8 UNDP Human Development Report 1999. p. 68
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The very nature of the current |PRs system discriminates againgt developing
countries as it unfairly places a greater vaue on biotechnology outputs, generaly
produced in developed countries, than on genetic resources (often used to create
the biotechnology products) and contributions from local/indigenous communities,
found in developing countries.

Further, what is dso most disturbing today is the effort to bring germplasm held
by the International Agricultural Research Centres (IARCS) of the CGIAR.?" In
the 1950's and 1960's, indigenous and other rural people gave germplasm now
held by CGIAR for research use. CGIAR research efforts produced hybrid
varieties of especialy maize and rice, which maximised and increased food
production, introducing the “green revolution”. The * green revolution” managed to
achieve food security and greetly reduced hunger for many countriesin Asaand
Latin America. Thiswas possible because the hybrid seeds were fredy available,
CGIAR did not have IPRs over them and the developing countries were able to
buy the seeds at very low prices.

4.3. Issue Two: Access

The sustainable development of agriculture is strongly dependent on access to
plant genetic resources (PGRs).%** No country or region of the world is sdif-
aufficient in biologica diversity. PGRs are unevenly distributed around the world.
Even the most biologicaly diverse countries ook to other regions of the world for
acrucid share of their genetic stock.2** Humanity shares a common bow
containing only 20 cultivated crops that sustain 90% of our calorie

#7 For e.g. two agencies, Agriculture Western Australiaand the Grains Research and
Development Corporation, had apparently applied for PBRs in relation to two species of
chicken pea, which had been bred from material provided by ICRISAT. See Michael
Blakeney. I ntellectual Property Rightsin the Genetic Resources of I nternational
Agricultural Research I nstitutes-Some Recent Problems. 1 BioScience Law Review. 1998.
p. 2-3

8 PGR isaterm generally used to refer to landraces, advanced cultivars, wild relatives of
domesticated plants and wild (non-domesticated) species used by man but which have
scientific and economic value. Conversely, the term “genetic resources” is said to be
“genetic material of actual or potential value while the term “genetic material” includes “any
material of plant, animal, microbial or other origin containing functional units of heredity.
Thus genetic resources are genetic material of actual or potential value of plant, animal,
microbial, or other origin. A South/North argument is used as to whether to use the term
“plant genetic resources’ or “genetic resources’. See Robin Pistorius and Jeroen van Wijk,
op cit, and also Girsberger, op cit., p. 1020

9 For example, bananas and plantains are important cash cropsin Central and South
Americaand the highest per capita consumption as a staple food isin East Africa; however
“home” for bananas and plantainsis Southeast Asia. See The Crucible Group. People,
Plants and Patents: The impact of intellectual property on Biodiversity, Conservation,
Trade, and Rural Society. 1994. International Development Research Centre. Ottawa. p.4-7
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requirements®® As far as the major crops are concerned, most regions of the
world mainly depend on resources originating from elsawhere. We need each
other.

In view of our interdependence, access to PGRs and processesis extremely
important as it directly affects food security. Accessto, control over and
ownership of PGRs and processes has increasingly become amagjor issue
internationally especidly as biologica resources dwindle. This hasled to increased
competition for these resources and an emphasis on their economic value,
Concern is dso raised when equa partners have an unequal opportunity to benefit
from these resources or where it gppears that |PRs are only available to a select
few like MNCs a the expense of farmers or other rurd communities.

4.3.1 Do patentsrestrict access?

It isessentid to establish the extent to which patents may affect accessto agro-
biodiversity and processes becauise access is necessary for the continuous
adaptation and improvement of plants for food and agriculture.

A new plant variety cannot be “ created” from scratch. The improvement of crops
can only take place on the basis of the use and modification of what nature has
cregted. Therefore, innovation in plant breeding activitiesis essentidly of an
“incrementa” nature, in the sense that it progresses on the basis of successve
changes on available varieties. However, the need for strong patent protection so
as to protect biotech inventions against copying is particularly important because
asbiologicd materid, they naturdly (re)-produce themsdves.

The minimum term of protection for patentsis 20 years, after which the invention
falsinto the public domain.** During the term of protection a patentee has
exclugve property rights. The granting of a patent entails a prohibition, ius
excluendi, of use of the patented materid in the countries where the rights have
been recognized. >

A product patent confers on its owner the exclusive right to prevent third parties
from “making, using, offering for sale or importing for those purposes the
product” without the patentee’ s consent.?>® In the case of a process patent, the
patentee may prevent the use of the process aswell asthe commercidisation of a
product “ obtained directly by that process’.?** Thus, if a process (e.g. genetic

*0ibid, p. 4. Of these, rice, wheat and maize account for 60% of the calories and 56% of the

protein that people derive from plants. See Patricia Kameri-Mbote and Philippe Cullet, op
cit,p.3

#! Article 33 of TRIPs

%2 Carlos Correa, op cit., p. 176

3 Article 28(1)(a) of TRIPs

»* Article 28(1)(b) of TRIPs
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engineering) to produce a plant (e.g. transgenic plant) were patented, exclusve
rights would also extend to the plant obtained with the patented process.®®

Petent rights are territorid therefore the right holder can only exercise hisrights
within the jurisdiction of where his patent is recognised or registered. However,
outside the jurisdiction where his patent has been registered, the right holder can
prevent the importation of products made el sewhere containing his invention.”®

In principle, patents are negative rights to the extent that they exclude or prevent
third parties from making, usng or commercidising an invention without the
authorisation of the patent holder. A patent on ether a biotech product or process
would exclude/prevent other parties from the production, reproduction
(multiplication), research, breeding and commerciaisation of such biotech product
Or process.

One of the negative implications of patents on agricultura biotechnology isits
impact on agricultural research. Patents have broken down the traditiona access
and benefit-sharing system that previoudy existed between developed and
developing countries where on the one hand devel oping countries provided free
access to their genetic resources and developed countries fredly received the
benefits of research that used those resources. Today developing countries still
provide access to genetic resources for free but the benefits of research that use
those resources are no longer free or as accessible as before.

Petents have hindered the traditiona flow of knowledge and genetic materid
among researchers. Thereisalack of “freedom to operate’ to conduct biotech
R& D activities because of the existence of many patents on biotech products and
processes held by MNCs. This has dowed down research partnerships and the
flow of knowledge between interested research parties and has led to a negetive
impact on the quality of research carried out. The multiplicity of patents owned by
MNCs, especialy where broad patents are granted on useful biotech information
and technology or fundamental research processes, have stifled research and
complicated or deterred useful and desirable follow-on research.

Accessto patented biotech products or processes would be subject to terms set
by the patent holder such as the conclusion of licenaing agreements with such
terms and conditions as the patent holder might seefit e.g. the payment of
royaties. Thisimpedes and interferes with the exchange of plant materias and
knowledge among researchers, countries, universities and other stakeholders.
This could have dire consequences for public research in developing countries,
which normally have scarce financid resources.

5 Carlos Correa, op cit., p. 176. Article 34(1) of TRIPs places the burden of proof in process
patents on the producer, for him to show that he did not use the patented process to
produce his product.

® Carlos Correa, op cit., p. 176
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A patentee may aso prevent farmers from traditionaly saving and reusing seeds
for usein subsequent planting seasons and/or commercialy exploiting a harves, if
the seeds thus used are patented. In addition, a patentee may prevent farmers
from breeding new varieties using patented seeds. It is evident that patents on
seeds (or other propagating materid) can be used to protect against farmers seed
reuse (either for planting (production or reproduction) and commercidisation) and
agang farmers or other breeders seeking to use the materid for improving on the
variety. In practice, the patentee can find many ways to block access and
distribution of the patented biotech product or process and limit the uses made of
it while access to the patented products or processes would be subject to the
patent holder’ s terms and conditions.

Similarly, as patents on isolated genes extend to GMOs into which the genes are
inserted hence bringing the entire organism under patent protection, when such
genes are inserted into plant varieties there is afailure of recognizing the
contribution of breeders of the origind plant variety while thisaso hasan
implication on access to any plant variety inserted with the patented gene.

4.3.2 Do PBRsrestrict access?

The criteria used to grant PBRs— plant varigties that are distinct, uniform and
gtable — leads to genetic erosion. As farmers opt to farm and sdll such varieties
ingteed of land racesitraditiond plant varieties—which are geneticaly diverse and
do not meet the criteriafor the grant of PBRs— this leads to genetic erosion. As
PBRs are only granted for avariety that is geneticaly uniform they autometically
limit both what kind of seeds can be marketed and who can market them thereby
keeping geneticaly diverse and locally adapted seeds from the market and from
the farms.

PBRs promote commercidly bred varieties geared for industrialized agriculturein
which locd or rurd farmers have to pay royalties on such seed. The seed sector
thus becomes an investment opportunity for MNCs. Such varieties only breed or
grow successfully when farm inputs are applied to them eg. fertilizers, herbicides,
pesticides which are available only from the MNC:s, a the expense of more
sugtainable biologicdly diverse systems.

Traditionaly PBRS do not redtrict access to plant varieties due to the availability
of the breeders exemption and farmers' privilege. However, the stronger levels
of protection introduced under the 1991 UPOV Act ensures arestriction of
access.

The 1991 Act does not require countries to protect the rights of farmersto fredy
use ther harvest as further planting materiad (so-caled farmers' privilege). It
leavesit optional for member satesto define afarmer’s privilege— asan
exemption from the breeders’ right —which then potentidly redtricts farmers
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access to propagating materias e.g. seeds in those member states that choose not
to grant this privilege®’

Thus, under the 1991 Act, unless the nationd law provides otherwise, afarmer
who produces or reproduces a protected variety from farm-saved seed is guilty

of infringement. This wesakens the economic position of rurd farmers because they
traditionally rely on farm-saved seed for use as seed in subsequent planting
seasons and aso to sl in their local markets.

Under article 13(2) of the 1991 Act, a breeder may have some rightsin relation
to afarmer’s harvest. For ingtance, if afarmer plantsin hisfarm seed from a
protected variety on which royalty had not been paid, the breeder could sue the
farmer for infringement. The breeder has no rightsin reltion to the harvest when a
farmer resows his own seed exercising the farmers' privilege.

It would aso be an infringement to produce or reproduce and perform related
acts with repect to “essentialy derived” varieties. This may limit the diffuson of
vaietiesimproved by farmers, though (if the farmers privilege is recognized) it
would not prevent them from using the essentidly derived varietiesin their own
locd and traditiona innovations.

The 1991 Act dso redtricts breeding in that anyone using a protected variety in
research has to make sgnificant changes to the variety or esethe “new” variety
will not be considered as*“new” but as an “essentidly derived” variety, which as
we have seen, cannot be exploited without the permission of the origind breeder.

In addition, the 1991 Act is Sllent on the double protection of plant varietiesi.e.
under patents and PBRs hence leaving it free for member statesto decide
whether or not to provide plant varieties double protection. In the event that a
member state provides double protection, this will strengthen the position of the
right holder at the expense of the public, particularly researchers, breeders and
farmers.

4.3.3 Do trade secretsrestrict access?

A trade secret held by its possessor is not accessible to third parties, unless with
the possessor’ s consent. Trade secrets are not exclusive rights; the protection
accorded is againgt using the secret information in dishonest commercid practices.
Thus, information protected because it is secret may be used and reproduced by
athird party, if such acts do not congtitute unfair commercid practice. In addition,
trade secrets do not protect againgt discovery, or accidental or wilful disclosure.

*7tis observed that the 1991 UPOV Act expressly allows countries to permit seed saving
by farmersand, in practice, virtually al countries make special provision for theright to
reuse seed in their national laws although thisis usually restricted to small-scale or
subsistence farmers. See Geoff Tansey, op cit., p.10
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It is observed that hybrid seeds need to be replaced for each cycle of production
(planting season) because they do not breed true. They are therefore protected
by their very nature againgt unauthorized reproduction. However, in the case of
their parent/inbred lines, when used to produce hybrids, if the said lines are not
commercidised or made public, the lines would be protected as a trade secret,
creating a barrier for third parties against unauthorized access to and use of the
sad linesfor research and breeding activities.

Under Article 39(2)(b) of TRIPs reverse engineering (e.g. of hybrids so asto
know what congtitutes the parent/inbred lines) appears to be legitimate because in
order to be protected, the “undisclosed information” must be “ secret in the sense
that it isnot. ..readily accessble to persons within the circles that normally dedl
with the kind of information in question.” Hence, to the extent that the secret can
be discerned through evaluation of a product that “incorporates’ it, no protection
would be available,

The extent to which trade secrets may restrict access to information will depend
on the rights the possessor has in respect of acts of reverse engineering when the
secret information is*“embodied” in and obtainable from the products and
possibly, on the terms and conditions of the particular sales contract.

The use of conditions of sde, label licences on bags of seeds (“shrink wrgp”) and
contractual clauses by MNCs can dso be redtrictive on the use of seedsimposing
restrictions beyond those determined by [P or other substantive laws.

4.4 Issue Three: Access and Benefit
Sharing

Access and benefit sharing have often been raised together as aresult of
biopiracy. Benefit sharing condtitutes a useful strategy to reduce the impact of
patents on farmers and locd communities and to diminate biopiracy, which failsto
acknowledge or compensate loca or indigenous communities for appropriating
their knowledge.

MNCs engaged in biopiracy activities have made enormous profits as a result of
using TK and PGRs developed and bred by loca and indigenous peoples. Itis
estimated, for example, that the economy of the USA done has annual sales of at
least US$ 50 million from genes of 15 mgjor crops that were firgt cultivated and
enhanced by indigenous peoples®®

28 Mugabe, John. I ntellectual Property Protection and Traditional Knowledge: An
Exploration in I nternational Policy Discourse. 1999. African Centre for Technology
Studies (ACTS). ACTS Press. Biopolicy International Seriesno. 21. Nairobi, Kenya. p. 5
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The IP system has contributed to the biopiracy of TK posing issues of
compensation and benefit sharing to the loca and indigenous peoples where the
knowledge originated from and the need for protection againgt future such-like
activities.

Though the definition of benefit sharing is often broad, in practice it is often limited
to monetary compensation. In effect, thiskind of benefit sharing legaizes and
legitimises the dispossession of loca and indigenous peoples rights over PGRs
and TK and to avoid biopiracy, it sacrifices their rights.®®

In thislight therefore, there have been efforts both &t the internationa and regiona
level to address access and benefit sharing issues. These are presented herein
below 0 as to andyse the efficacy of the TRIPs regime.

4.4.1 The Convention on Biological Diversity (CBD)

The CBD was adopted at the 1992 United Nations Conference on the
Environment and Development (UNCED) dubbed “Earth Summit” and came into
force in December 1993.%%

The negotiations leading to the conclusion of the CBD were characterised by
mgor ideological differences between devel oping and developed countries
(particularly the USA).**" Theissue of IPRswas very prominent in the
negotiaions. The main issues of concern pertained to the ownership of biological
resources both within (in situ) and without (ex situ) nationd boundariesand in
gene banks (e.g. CGIAR) and biotechnologica innovations ensuing from those
resources.”®

%9 Cullet, Philippe. Plant Variety Protection in Africa: Towards Compliance with the
TRIPS Agreement. 2001. African Centre for Technology Studies (ACTS). ACTS Press.
Biopoalicy International Series No. 3. Nairobi, Kenya. p. 22

%0 See Johnson, Stanley P. The Earth Summit: The United Nations Conference on
Environment and Development (UNCED). 1993. International Environmenta Law and
Policy Series. Graham & Trotman/Martinus Nijhoff. London. p. 81-102. Seetext at
http://www.biodiv.org/default.asp

! The USA was the most prominent objector to the CBD and is still not a party to the CBD.
Her main reasons were: firstly, the fact that the CBD dealt with biotechnology and provided
that developing countries should have access to biotechnology on preferential terms;
secondly, the provisions allowing for countries to patent genetic material and charge
royaltiesfor its use, thus presumably reducing the profits of MNCsthat develop such
material to marketable products; thirdly, the financial provisions requiring developed
countriesto provide financial resources to devel oping countries so that they can implement
the CBD which provisions were seen to provide awide leeway with the developed countries
being legally bound to provide whatever the devel oping countries decide. See Stanley
Johnson, op cit., p. 81-82 and Malanczuk, P. Akehurst’s Modern I ntroduction to

I nternational Law. 1997. 7" revised edition. Routledge. London & New York. p. 249

%2 The CBD does not apply to ex situ collections such as those held by gene banks like
CGIAR centres collected prior to the date when the CBD came into force. These ex situ
collections are dealt with in the FAO Treaty (mentioned below).
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In its preamble, the CBD recognizes that conservation and sustainable use of
biodiversty is of crucid importance for meeting the food, hedlth and other needs
of agrowing world population, for which purpose access to and sharing of both
genetic resources and technologies are essentid. It also recognizesthe vitd role
that women play in the conservation and sustainable use of biologica diversity and
affirms the need to include women in al decision-making processes for
biodiversty conservetion.

The main ams of the CBD are “the conservation of biologica diversty, the
sustainable use of its components and the fair and equitable sharing of benefits
arisng out of the use of genetic resources, including by appropriate access to
genetic resources and by appropriate transfer of relevant technologies, taking into
account al rights over those resources and to technologies, and by appropriate
funding.”?%®

The preamble of the CBD recognises that the conservation of biodiversity is now
a"“common concern of humankind”. In spite of the internationd trend towards the
conservation of biodiversity as a common concern, states generdly are
respongble for the sustainable conservation of the biodiversity within their
boundaries. Therefore, the CBD recognises the sovereign rights of states over
their biological and genetic resources.”®*

State sovereignty remains an important basis for regulating access to biologica
resources. The CBD dtates that the authority to determine access rests with
national governments and is subject to nationa legidation.?® States are to
endeavour to facilitate access by other sate parties for environmentaly sound
use.”® Further, access to these resources can only occur on mutualy agreed
terms and with the “prior and informed consent” of States, unless Sates have
otherwise determined.”®’

2% Articlel of CBD

%4 Article 3, 15(1) of CBD. State sovereignty over natural resourcesis reaffirmed in many
international conventions. Permanent sovereignty over natural resourcesis afacet of state
sovereignty and refersto the right to exploit and develop natural resources, including agro-
biodiversity, according to a state’sown policies. Thisright isalso found in both article 1 of
the ICCPR and ICESCR, and is a component of the right to self-determination. It states” All
peoples may, for their own ends, freely dispose of their natural wealth and resources
without prejudice to any obligations arising out of international economic co-operation,
based upon the principle of mutual benefit, and international law. In no case may a
people be deprived of its own means of subsistence.”

® Article 15(1) of CBD

% Article 15(2) of CBD

%7 Article 15 (4), 15(5) of CBD “Prior Informed Consent” from states and/or local
communities means that agreement has been obtained by those taking genetic resources
from the providers of the resources about the destination of those resources, what they may
be used for and, usually, acommitment to share any benefits derived from the enhanced use
of those resources. See Geoff Tansey, op cit., p. 25
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Further, the CBD requires the equitable sharing of benefits — on mutualy agreed
terms - arising from the results of R& D and commercid use of genetic resources
with the state providing the resources.”® It particularly states that countries are to
provide for the effective participation in biotech R& D and particularly in
developing countries who provide the genetic resources and also countries are to
promote and advance priority access to developing countries - on mutualy
agreed, fair and equitable terms - results and benefits from biotechnol ogies based
on genetic resources provided.?*

Biotechnology has enormous potentia to meet food and other needs, but biotech
R&D is dependent on genetic resources. There is thus a need to conserve
biodiversty and its components. Paradoxically, while new biotech R&D posesa
threet to biodiversty eg. GMOs, it is the conservation of biodiversity that will
enable advances in biotech R&D.

The CBD recognizes IPRs to biotechnological inventions and asserts that |PRs
must be supportive of and not run counter to the objectives of the CBD.?” The
CBD recognizes that access to and transfer of technology, including
biotechnology is essentid for the attainment of itsaims. It requires the transfer of
technol ogies to developing countries who provide genetic resources (including
those technologies protected by patents and IPRs) to be on — mutualy agreed,
fair and mog favourable terms and in accordance with the financial mechanism
established thereby - recognising and consistent with the adequate and effective
protection of |PRs.?"

Due to the current trends in IPRs protection, particularly patents on PGRs e.g.
biopiracy, broad bio-patents, ethical or cultura issues as regards patenting of life
forms etc, concerns have been growing with regard to the extent IPRs may
jeopardize the exercise of sovereign rights over PGRs and make illusory the
implementation of a balanced multilateral system based on shared-access.*

The CBD does not ded specificaly with the issue of PVP but is of direct
relevance because it covers dl biologica resources, whether plant varieties or not.
Thus, the introduction of PVP in the context of TRIPs cannot be separated from

% Article 15(7) of CBD

9 Article 19(1)(2) of CBD

" Article 15(6), 16, 19 of CBD

L Article 16(2), 16(3) of CBD It issaid that the emphasis on acquiring new and patented
biotechnol ogies designed for the needs of developed countries that will attract royalties
denies the importance of biotechnological information that is already in the public domain
and adapted to the environment and devel opment needs of developing countries.
Developing countries are therefore urged to concentrate their efforts on informing
themselves about the existence of such knowledge than on gaining access to
biotechnologies found in devel oped countries. See Rohini Acharya, op cit., p. 17-22

272 Carlos Correa, op cit., p. 168-169
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the CBD. Indeed, the CBD provides the broad framework within which IPRs
over plant varieties mugt fit.

The CBD recognizes the close and traditiona dependence of many indigenous
and loca communities on biological resources and deals with TK in the context of
conservation and sugtainable use of biodiversity.?”® Although, articles 8(j) and 10
do not use the word “ protect”, they create legal obligations for states to respect,
preserve, promote and maintain the knowledge, innovations, practices of
indigenous peoples and local communities. Article 8(j) aso provides for the
equitable sharing of the benefits arising from the use of TK, innovations and
practices with indigenous peoples and local communities.

Inthe CBD, TK islimited in the context of conservation of biodiversty. It aso
relates to the “old” rather than “modern” or “future” manifestations of TK. The
CBD isdso subject to nationd laws for itsimplementation. Therefore, at the
subsequent Conferences of Parties (CoP) to the CBD, concerns on I P protection
of TK has occupied the agenda due to the acknowledgement of the fact that the
CBD does not provide an adequate legal basis for its protection.?”

4.4.2 Thelnternational Treaty on Plant Genetic Resour ces
for Food and Agriculture

On 3rd November 2001, the FAO Conference adopted the International Treaty
on Plant Genetic Resources for Food and Agriculture?” It coversal PGRs
rdlevant to food and agriculture?”® and will come into force three months after it
has been ratified by 40 states*’”

Oncein force, the Treaty will succeed the 1U, anon-binding agreement adopted
by the FAO Conference in 1983.%® The Treaty as alegdly binding insrument

3 Mugabe, J, op cit., p. 21

“ibid

%5 |t was adopted by Resolution 3/2001 with only two countries abstaining, notably the
USA and Japan. See Mekoaur, Ali. A Global I nstrument on Agro-biodiversity: The

I nternational Treaty on Plant Genetic Resourcesfor Food and Agriculture. January 2002.
FAO Legal Papers Online #24 at http://www.fao.org/L egal/pub-e.htm For amore
comprehensive analysis on itsimplications see Helfer, Laurence R. I ntellectual Property
Rightsin Plant Varieties: An Overview with Optionsfor National Governments. July 2002.
FAO Legal Papers Online #31 at http://www.fao.org/L egal/pub-e.htm See also “ A Treaty on
agro-biodiversity” at http://www.fao.org/ag/magazine/0112sp3.htm See text at ftp://ext-
ftp.fao.org/ag/carfaliu/l TPGRe. pdf

#° Article 3 of Treaty

" Article 28 of Treaty

#® The IU was adopted by Resolution 8/83 and was the first international agreement to deal
with the sustai nable management of PGRs for food and agriculture. It formalized the de facto
status of PGRs as a“ common heritage of mankind” that should be “avail able without
restriction”. Subsequently, three other interpretive FAO resol utions were adopted and
annexed to the IU, namely: Resolution 4/89 with recognized farmers' rights and UPOV -based
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goes much further than the IU asiit represents alegally binding international
commitment to the improvement of the world's key food and feed crops.

From its preamble, the Treaty recognises the “ specia nature of PGRs for food
and agriculture, their digtinctive features and problems needing digtinctive
solutions.” It recognises that PGRs for food and agriculture “are a common
concern of al countries, in that al countries depend very largely on PGRs for
food and agriculture that originated elsawhere.” Thisnotion of “common concern
of al countries’ is aso found in the CBD dthough, asin the CBD, the Treaty
afirms the sovereign rights of states over their PGRs for food and agriculture.®”

The preamble further states that “the conservation, exploration, collection,
characterization, evauation and documentation of PGRs for food and agriculture
are essentia in mesting the goa's of the Rome Declaration on World Food
Security and the World Food Summit Plan of Action and for sustainable
agriculturd development for this and future generations...”

It dso states that PGRs for food and agriculture “are the raw materia
indispensable for crop genetic improvement, whether by means of farmers
selection, classica plant breeding or modern biotechnologies, and are essentid in
adapting to unpredictable environmenta changes and future human needs...”

The Treaty aso acknowledges that PGRs for food and agriculture raise a synergy
of issuesin agriculture, commerce and the environment. It states that the Treaty
and other internationa agreements relevant to it should be mutualy supportive
with aview to sustainable agriculture and food security. It dso explicitly makes
references to the CBD while gtating thet its aims “will be atained by closdy
linking it to the CBD.”

The ams of the Tresty are Stated as “the conservation and sustainable use of
PGRsfor food and agriculture and the fair and equitable sharing of benefits
derived from their use, in harmony with the CBD, for sustainable agriculture and
food security.” % The Treaty states that PGRs should be conserved and used in a
sustainable way and spells out the type of actions to be taken to achieve this
end.?® It cals for the participation of interested stakeholdersin decisions
regarding PGRs.*

PBRs as compatible with the 1U; Resolution 5/89 which conceptualised the notion of
farmers' rights; Resolution 3/91 which recognized the sovereign rights of nations over their
PGRs and set out the farmers’ rights that could be implemented through afund for PGRs.
FAO’s Commission on Genetic Resources for Food and Agriculture served as the secretariat
of the IU. See Ali Mekoaur, op cit., p. 2

%" See preamble, Article 10 of Treaty

0 Article 1 of Treaty

1 Article 6 of Treaty: These include: (i) encouraging farming systems that enhance the
sustainable use of agro-biodiversity and other natural resources; (ii) maximizing intraand
inter specific variation for the benefit of farmers, especially those who apply ecological
principlesin maintaining soil fertility and combating diseases, weeds and pests; (iii)
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An important landmark of the Treaty isits forma recognition of Farmers rights.
Its Article 9 States “the contracting parties recognize the enormous contribution
that the loca and indigenous communities and farmers of dl regions of the world,
particularly those in the centres of origin and crop diversity, have made and will
continue to make for the conservation and development of PGRs which condtitute
the basis of food and agriculture production throughout the world.”

It further states “that the respongbility for redizing Farmers rights...rests with
national governments...and ...should take measures to protect and promote
Farmers rights, indluding: protection of TK relevant to PGRs for food and
agriculture; theright to equitably participate in sharing benefits arising
from the use of PGRs for food and agriculture; and the right to
participate in decision-making, at the national level, on mattersrelated to
the conservation and sustainable use of PGRs for food and agriculture. It
aso states “nothing in this article should be interpreted to limit any rights
that farmers have to save, use, exchange and sell farm-saved
seed/propagating material, subject to nationa law and as appropriate.”

Thisisamagor step because it acknowledges and provides for the implementation
of therights of informa innovators (“traditiond farmers’) on equa footing with the
rights already granted to forma innovators (* modern breeders’) by existing
treaties.

Another key dement of the Treaty is the provison of aMultilaterd System of
Facilitated Access and Benefit-Sharing for PGRs?®® The system @ims to provide
facilitated access to an agreed list of over 60 plant genera, including 35 crops and
29 forages, established on the basis of interdependence and their importance for
food security.?®* Recipient countries of these PGRS agree to provide facilitated
access to other countries by, inter alia, not claming any IPRs or other rights that
limit the facilitated access to PGRs for food and agriculture, or their genetic
components.?®

The Treaty dso provides that the benefits accruing from the use — including
commercid - of the materid accessed under the Multilateral System should be

broadening the genetic base of crops and increasing the range of genetic diversity available
to farmers; and (iv) promoting increased world food production compatible with sustainable
development.

%2 See preamble, Article 6(2)©, 9(2)© of FAO treaty

% For example, access to information related to PGRsis a principle that is found throughout
the Treaty e.g. Article 13(2)(a) where non-confidential information regarding technologies,
results of research etc on PGRsisto be made available to countries. Thisfacilitates the
exchange of information “on scientific, technical and environmental matters related to PGRs
for food and agriculture”, with aview to contributing to the sharing of benefits there from.
% Article 11, Annex | of Treaty

% Article 12(3) of Treaty

81



shared fairly and equitably.?®® Its provision on the sharing of monetary benefits
arising from the commercid useisdso alandmark in that someone who obtains a
commercid profit from the use of PGRs administered multilateradly will be obliged
- by agandard Materid Transfer Agreement - to share these profits fairly and
equitably, and pay aroydty to the multilateral mechanism, to be used by the
Governing Body of the Tresty as part of its funding strategy for benefit-sharing.®’

The monetary benefit sharing is part of alarger whole as the Treaty establishes a
funding drategy that will mobilise funds for priority activities particularly in
developing countries and economies in transition countries.

The Tresty for the first time aso provides an agreed international framework for
the ex situ collections of PGRs held in trugt by, among others, the IARCs of the
CGIAR. Such collections will now be available within the context of the
Multilatera Systern and under the terms and conditions set out in Article 15.

The Treaty does set out a clear and predictable framework for accessto PGRs
and a greater balance of the relevant interest groups. It ensures that both formal
and informd plant breeders (e.g. rura farmers) have access to PGRs they need
and prevents their monopolization, through IPRS, by third partiese.g. MNCs.

% Article 13 of Treaty: Notably, the benefits do not return to the country of origin, but are
to be shared in afair and equitable manner through multilateral mechanismse.g.
partnerships and collaboration with the private and public sectors of countriesin
development and in transition. Such benefits should flow primarily to all farmers, especially
farmersin developing countries and countries with economiesin transition, who conserve
and sustainably use PGRs for food and agriculture. There will be increased opportunities for
developing joint strategies for the conservation and sustai nable use of PGRs, the facilitation
of research partnerships and the pooling of resources to exploit PGRS, and access to
relevant research and technologies. See Ali Mekour, op cit., p. 7

%7 Article 13(2)(d) of Treaty: the Treaty distinguishes between mandatory and voluntary
payment. Payment is mandatory on the commercialisation of a product that isaPGRs and
that incorporates material accessed from the Multilateral System, when this product is not
available without restriction to othersfor further R& D. Payment is voluntary when this
product is available. See Ali Mekour, op cit., p. 7

8 Article 18 of Treaty: countries are also to take into account the priorities established in
therolling Global Plan of Action for the Conservation and Sustainable Use of Plant Genetic
Resources for Food and Agriculture. 150 countries at the Leipzig International Technical
Conference on Plant Genetic Resources for Food and Agriculture adopted this plan in 1996.
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4.4.3 The African Model L egislation for the Protection of
the Rights of Local Communities, Farmers and
Breeders and for the Regulation of Accessto
Biological Resour ces™

In June 1998, at the 68" Ordinary Session of the Council of Ministers of the
OAU held in Ouagadougou Burkina Faso, Ethiopia sponsored a draft Model
Law that was tabled for discussion. The Council of Minigters, adopted the Model
Law and expressed concern that the western patent system was laying aclaim, in
amassve way, to the biological diversity, knowledge and technologies of locd
and indigenous people of the South, including Africaand made various
recommendations.”* The Modd Law is the only regiond effort at atempting to
come up with aregime on access to biologica resourcesin Africa

Of the two regiond P organisations, only the French-speaking OAPI has dedlt
with PVP directly. In 1999, OAPI member states revised the Bangui Convention,
which now commits them to UPOV 1991 version. Thisis an unexpected choice
because there is no obligation to join UPOV o asto fulfil the requirements of
Article 27(3)(b) of TRIPs. The other organisation, ARIPO has not dealt with the
issue specificaly following the adoption of TRIPs. It gppears as though ARIPO
leaves its members free to rgject patents granted on grounds found in domestic
law but does not itsdf provide any framework within which patentability must
fall

The main am of the Modd Law is stated as “to ensure the conservation,
evauation and sustainable use of biologicd resources, including agriculturd

9 The development of the OAU Model Law isthe result of initiatives from the Scientific,
Technical and Research Commission (STRC) of the then OAU (which has since been
preceded by the African Union), the Ethiopian Environmental Protection Authority and the
Institute of Sustainable Development in Ethiopia. They found common ground in response
to the mounting pressure on developing countriesin general, and Africain particular, to
comply with the CBD and TRIPS. See Prof J. A Ekpere - Project Coordinator, OAU/STRC. An
Explanatory Booklet on the OAU Model Law. p. 8. Seealso The Model Law of the OAU
on Community Rights and on the Control of Accessto Biological Resources at
http://www.twnside.org.sg/title/oau-cn.htm See text at http://www.blauen-
institut.ch/Tx?+T/ttOauM odel L aw.html

0 Eirst, that member states should give attention, as amatter of priority, the need to
regulate access to biological resources, community knowledge and technologies and their
implication for IPRs as found in TRIPS; Second, member states should enact the Draft
Model Law into national law and involve all stakeholdersin accordance with national
interest; Third, member states should initiate a process of negotiation for an African
Convention on Biological Diversity with emphasis on conditions for access to biological
resources and protection of community rights; Fourth, member states should develop an
African Common Position and forge an alliance with like-minded countries of the Southiin
the 1999 revision of TRIPS so as to safeguard their sovereign rights and the interests of
local communities. Fifth, that the OAU/STRC be designated as the focal point for
coordination and follow up activities. See Ekpere, op cit., p. 10

! Philippe Cullet, op cit., p.
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genetic resources, and knowledge and technologies in order to maintain and
improve their diversity asameans of sugtaining al life support systems”*

It focuses on the definition of the rights of local communities, farmers and
breeders over biological resources and establishes them as a priori rights thet
take precedence over rights based on private interests.

Its core principles and provisions are sate sovereignty and the indienable rights of
its people over biologica resources,”? food sovereignty and security including the
right and responsibility of &l stakeholders to keep seed free from private rights?**
It aso provides for the full participation of al stakeholdersin decisons over
biological resources.””

The Modd Law provides for community rights and responsibilities over biologica
resources.® These indude: indienable rights over biological resources and the
right to collectively benefit from its use; rights to their innovations, practices,
knowledge and technology; the right to collectively benefit from their use; the right
to prohibit access to their biological resources and TK (but only in cases where
access would be detrimenta to the integrity of their natura or cultura heritage).
The gtate is dso required to ensure that at least 50% of the benefits derived from
the use of their biological resources or TK are channelled back to the local
communities.

It recognises the importance of TK in the conservation and sustainable use of
biological resources and provides for its protection.”” It recognises the vitd role
played by women in the conservation of biodiversity.?* It also provides for
farmers rights®® Theseinclude: the protection of their TK relevant to plant and
anima genetic resources; the right to an equitable share of benefits arisng from
the use of plant and animal genetic resources, the right to participate in making
decisions on matters related to the conservation and sustainable use of plant and
anima genetic resources, the right to save, use, exchange and sl farm-saved
seed or propagating materia; and the right to use a commercia breeder’ s variety
to develop other varieties.

It provides for a mechanism to regulate access to biologica resources and TK
based on the prior informed consent of states and local communities, mutualy

% See Part |

% See preamble-1% paragraph, Part | (a), Part IV-Article 21(1)

% SeePart | (k), Part VI —Article 26(3), Article 33(1)(b)

2% See preamble-6" paragraph, Part | (€), Part V — Article 26 (1)©

2% See preamble-2™, 6" paragraph, Part | (g), Part IV-Article 16

" See preamble-3" paragraph, Part | (€)(h), Part 11-Article 5(1)(ii), Part IV-Articles 18, 22,
Part V-Article 24(1), Part VII -Article 66(4)

2% See preamble-4™ paragraph, Part | (&), Part l1-Article 1, 2(2), Part IV-Article 16, 21, 23, Part
V - Article 24, 25, 26, Part VI — Article 31, Part VIl — Article 60 (i)

% See Part V
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agreed terms and the fair and equitable sharing of benefits arisng from ther use,
and establishes a community fund for this purpose>® Access by the formal sector
IS made subject to the conditions agreed to in the CBD while the traditiona
access by loca communities and indigenous peoples is maintained.

The conditions of access include: R&D to be carried out in the country giving
access, prior informed consent of both the state and the local communities,
commitments for the conservation of biodiversity; commitment to provide
information and duplicate specimens to the country giving access, commitment not
to trandfer to third parties without authorization; commitment not to gpply any
other IPRs, payment for the commund labour that has gone into cresting or
knowing the specific characterigtics of the biodiversity, TK or technology
accessed and the work done by the state in doing this; commitment to abide by
certain procedures aimed at ensuring the implementation of the mutualy agreed
terms.

It providesfor asui generis system for the protection of plant varieties and
dearly stipulates a no patents on life forms policy.*™ Generdly, the PBRsrights
follow those defined under UPOV.*% What is noteworthy is the fact that PBRs
under the OAU Modd Law are subject to very broad exemptions such as
breeders exemptions to have the right to use a protected variety for purposes
other than commerce, the right to sell plant or propagating materia such as seed
asfood, the right to sall within the place where the variety is grown and the use of
the variety as an initiad source of variation for developing another variety. >

%0 See preamble-5" 6" paragraph, Part | ©(d), Part |1 —Article 1, 2(2)(ii), Part |11, Part IV —
Article 18, 19, 20, 21, 22, Part V — Article 26(1)(b), Part VI — Article 66, 67(2)(iii)(iv), 68.
% See preamble-9" paragraph, Part 11 —Article 2(1)(v), Part 111 — Article 9, Part VI

%% Philippe Cullet, op cit., p. 9

3 ibid
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S RECONCILING THE
ACCESS ISSUE

5.1 Status of Food Security in Africa

Agriculture in Africais an activity of primary importance. It holds akey placein
the nationa economies because it provides for most of the food needs of most
peoplein Africa. The mgority of African people areinvolved in agriculturd
adtivities as their main economic adtivity.>** Agriculture' s contribution to the GDP
isaso very subgtantial. 3 Agriculture is, for instance, the most important
economic sector in Kenya*® The importance of this sector is reinforced by the
fact that amgority of the population in sub-Saharan African countries livesin
rural areas.®”

Although today about 70% of Africans are farmersi.e. subsistence or smadl-scae
farmers while the agriculturd sector is the main economic activity for over 80% of
Africans, the agricultura performance is persistently poor or even disma.**® The
per capitafood production, availability and access are steadily declining. For
ingtance, if you compare with other regions of the world, Western Europe: 3500
K cal/person/day, North America: 3600 Kcal/person/day whilein Africait is
2100 K cal/person/day.**® Africais characterised by food shortages, food
insecurity, chronic hunger and manutrition. Food insecurity in Africais directly

¥ Thisis particularly true for sub-Saharan countries where more than two-thirds of the
population is engaged in agriculture e.g. 92% in Burkina Faso, 76% in Kenya, and 74%in
Senegal. See Philippe Cullet, op cit., p. 11

%% GDP's contribution is 26% in Kenya, 32 % in Nigeria, 42% in Cameroon, and 50% in
Ethiopia. See Philippe Cullet, op cit., p. 11

% ibid

*7ibid. Rural population accounts for 54% in Senegal, 58% in Nigeria, 74% in Tanzania, and
86% in Uganda.

%% Kiome, Romano (Dr), Director, KARI. Potential Contribution of Biotechnology to
Sustainable Devel opment of Kenyan Agriculture. Biotechnology and Food Security
Workshop, KARI hgs. 9.8. 2002. See also Prof. Reuben Olembo. Role of Biotechnology in
African Development. BiotekAfrika. Biotechnology for Sustainable Development. Vol. 005
2001. Jan-March. See also Prof. James Ochanda. Agricultural Biotechnology: Policy and
Institutional I mplicationsfor Africa. ABSF. Nairobi, Kenya.
http://www.worldbank.org/wbi/attacking poverty/rural/ochanda-presentation. ppt

39 ibid. Profits from farming are too small because of low levels of productivity to allow
farmersto reinvest in their land and maintain sustainabl e agricultural production. In
contrast, farmersin Western Europe and North America have seen a steady increasein
agricultural productivity increasingly facilitated by biotechnology and the constant
payments of massive agricultural subsidies by their governments. Asaresult world grain
prices have continued to fall rendering it increasingly difficult for the African small-scale
farmer to operate profitably. See J. De Vriesand G. Toenniessen. Securing the Harvest:
Biotechnology, Breeding and Seed Systems for African Crops 2001. CABI Publishing. p.
29-30
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tied to the collgpse of rurd or small-scale/subsistence farming. It is estimated that
200 million Africans, mogt of them women and children, suffer chronic
malnutrition, espedialy Vitamin A and other micronutrient deficiencies®'°
Agricultura development is thus critica to Africals economic growth and
improving the standard of living of its people.

It issad that one of the main reasons for risng hunger in Africaisthe high rate of
population growtt™ combined with low or negative economic growth which
growth has exerted more demand for improved agricultural output and has
resulted in incressing poverty.* It is observed that a high population growth rate
isespecidly injurious in countries with low or negative economic growth, where
the number of lives to support Smply outstrips the rate of gppearance of new
opportunities for adding vaue within households®"* Nevertheless, it is debateable
to what extent this population growth rate has exerted pressure on agricultura
outputs due to factors such as endemic diseases e.g. HIV/AIDS and mdaria, civil
wars, naurd disasters & cdamities eg. floods which dlam millions of lives on the
continent.

Of the 48 low-income countriesin the world today, 32 are in sub-Saharan
Africa®* Africa experiences poverty in absolute terms. It isindisputable that
Africa has the highest incidence of poverty, hunger and manutrition globaly. It is
estimated that about 70% of the rural population in Africais absolutely poor.®™
The poverty levels are rising because of the high levels of population growth
combined with a poorly performing agricultura sector and generdly bad
governance.

There has been aggnificant declinein crop yields to match the population growth.
Some of the most severe congtraints to food production are poor soils, brought
about by population increases, the encroachment on forests, drought and even

19 ithin Africa, eastern and southern Africa account for the greatest number of
undernourished people. Currently, Angola, Ethiopia, Eritrea, Mauritania, M ozambique,
Lesotho, Swaziland, Zambiaand Zimbabwe are experiencing massive famine. At least 15
million in Ethiopia and another 15 million in the southern African countries arein urgent
need of food aid. Also, FAO estimates that Kenya has 13.2 million undernourished people
(out of atotal population of about 30 million). See FAO State of Food and Agriculture, 2002,
op cit., p. 1. WHO also estimates that 54% of child mortality in Africais associated with
mal nutrition and as many as 1/3 of children in sub-Saharan Africaare said to be stunted
because of poor diet. See J. De Vriesand G. Toenniessen, op cit., p. 29-30

%11 See J. De Vriesand G. Toenniessen, op cit., p. 29-30. It is estimated that today there are
more than 650 million Africans and it is projected that in 25 years to come there will be 1.3
billion Africans (a growth rate of 3.1% annually).

%2 |t is estimated that although Asia, with 70% of the developing world’ stotal population,
has far greater numbers of people who are undernourished; sub-Saharan Africa has almost
double the percentage (33% compared with 17% in Asia) of hungry people. See J. De Vries
and G. Toenniessen, op cit., p. 30

%3 See J. De Vriesand G. Toenniessen, op cit., p.29

% See note 245

%% See note 301
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floods. The arable land is limited with little scope for expanson. Kenyafor
ingtance may have the capacity to produce sufficient food for her people and even
for export, but about 70% of the land is arid or semi-arid. In addition, ahigh
incidence of crop pests and diseases account for over 40% of pre and post
harvest losses. Costly farm inputs e.g. fertilizers, herbicides and pesticides, which
most rura farmers can barely afford and the low technology base has al'so
contributed to this dire Situation. There is aso low livestock production arising
from diseases and lack of vaccinesto treat those diseases.

5.2 A further look at the implications

In Africa, farmerslargely carry out seed management; indeed farm-saved seeds
account for about 80% of farmers total seed requirements.**® These proportions
are even higher in some countries e.g. in Ethiopia, farmers contribute about 96%
of the annua seed requirements while in Tanzania, only 2% of the maize crop is
planted with purchased certified seeds.®” Even when farmers buy seeds for the
crops they market, they usudly continue to cultivate loca food crops.

Traditiondly, agriculture has been built around significant sharing of knowledge
and resources at dl levels. No specific farmer becomes a seed producer for the
community. Instead, each year farmers share their seeds with each other,
identifying those that perform well and conduct their own experiments with a
variety of seeds.

Thisis dso reflected in the fact that Africa, and indeed every region in theworld is
dependent on genetic materid, which originated in another region for over 50% of
its basic food production, and for severd regions of the world, such dependency
is close to 100%.%8 The global interdependency that prevailsin respect of PGRs
for sustainable agriculture explains why accessto PGRs is key to food security,

an issue that has been addressed in the CBD, the FAO Treaty and the African
Mode Law.

Although afew African countries, namedly Kenya, Zimbabwe and South Africa,
had introduced PV P regimes even before TRIPs (akin to UPOV type laws) very
limited lessons can be learnt from these countries in terms of the impact of TRIPs
initsintroduction of IPRs on plant materials becausein dl these countries, PVP
has not substantialy fostered the development of new food crops, rather PVP has
fostered the development of cash crops.®?

%1° Philippe Cullet, op cit., p. 12

*ibid

%8 Carlos Correa, op cit., p. 168

9 n Kenya, out of the 136 applications filed and tested in 1997, only one was for afood
crop, most were for cash crops and more than half concerned Rose Varieties. In Zimbabwe,
for the same period of time, less than 40% of the applications were for food crops. In
addition, the introduction of PBRs does not seem to promote the devel opment of
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Although biotechnology promises alot for farmersin Africa, particularly with
improved varieties accustomed to the ecologica reditiesin Africa such as
drought, comparisons with the “ green revolution” of the 1960's, which Africadid
not benefit from, indicates that increasing yields aone through biotechnology may
not address the complex issue of food insecurity and dleviation of hunger in
Africa

When ng the relevance or appropriateness of agricultura biotechnology in
addressing food security in Africa, it emerges that what is fundamentdly at stake
is the ownership of IPRs on biotech products and processes (and the related
access problems) rather than the benefit/risk analysis of these new
biotechnologies.*® The introduction of IPRs in the management of biodiversity
would have serious repercussons if it were not done with the am of ensuring the
redlization of basic food needs.

TRIPs has extended and emphasised on private property rights over agro-
biodivergty. We have seen that this could adversaly impact on the individud’s
right to food (and food security) directly and is bound to affect agricultura
practices and the lives of rura farmers.

TRIPs favours corporate/lcommercid interests. IPRs as exclusive property rights
are an incentive for private sector R&D in agriculture. This then tends to promote
commercid breeding activities and high-technology agriculture. Businesses are not
directly concerned with ensuring food security but mainly with the maximization of
profitsin any venture they enter into. Businesses focus on the commercid

potentia of agro-biodiversity and neglect its use in meeting basic subsistence
needs while completely overlooking the contribution of loca communities or
groups e.g. farmers in the management of these resources.

In addition, MNCs based in developed countries, dominate and control the global
seed industry. They hold the mgority of patents relating to biotech products and
processes. As we have seen, this regtricts the accessibility of such knowledge or
technologies.

TRIPsisadso st to potentidly conflict with established agriculturd management
practices of small-scae rurd farmers. Thisis due to the fact that the two systems

indigenous research capacity because most of the applications e.g. in Kenya between 1997-
1999, 91% came from foreign institutions while in South Africa, 72% were also foreign in
1997. See Philippe Cullet, op cit., p. 12

% Increasing food production alone will not solve food insecurity in Africa. It is appreciated
that the causes of food insecurity in Africaare complex e.g. accessto land, land rights and
poverty. Nevertheless, access to existing and new technologiesin agricultureisclearly a
high priority. Africaneeds to adopt and adapt appropriate technol ogies already devel oped
elsewhere while at the same time she needs to develop her own capacity for designing new
technologies, building on her own experience and traditional and indigenous knowledge.

89



rely on and promote different knowledge systems, identify innovations differently
and reward inventors in different ways.

Further, under TRIPs, TK is hot recognized as knowledge worth 1P protection.
Consequently, it is assumed that TK isin the public domain and thus freely
available. It gives the impression that TK is not vauable while scientific research
work carried on in laboratoriesis more valuable (and aso adds vaue to TK).
With the current TRIPs regime, farmers and other local innovators contribute to
the research efforts of others, principally those based in developed countries,
without being attributed any right to their work.

Asfarmers TK is not recognised and also because the mgority of farmers mainly
operate on the basis of sharing of knowledge, the gap between countries —
developed and developing — and individuas who can compete in internationd
agriculturd trade will eventualy widen.

IPRs as exclusve rights are inadequate to protect farmers’ TK, which is often less
individudigtic and involves the collective work of locad communities and farmers.
IPRs as private rights margindize, negate and completely ignore the rights and
contribution of different actors involved in the improvement of agro-biodiversity.
Usudly more than one farmer isinvolved in the development of avariety (Smilar
or close varieties could even have been developed in different areas or countries
by different communities) and it isamogt virtualy impossible to atribute an
improvement of a variety to one person.

It is clear thet there is a need to recognise the immense contribution of the various
actorsinvolved in the conservation and development of biodiversty, particularly
loca communities, indigenous peoples and farmers. TRIPs while emphasising on
private rights channels al benefits to an individual person and lacks a framework
for the equitable sharing of benefits and compensation to those actors who have
played arole in the management of biodiversty. Thereisthus aneed to create
dternative systems that reward farmers, indigenous peoples, loca communities
and other groups.

IPRs dso generdly fogdter the commercidisation of agriculturd inputs. One of the
most direct impacts of patentsisto raise the price of patented seeds compared to
other seeds. In addition, farmers become dependent on private firms for their
seeds and aso for farming inputs such as fertilizers and pesticides.** Further, and
perhaps most crucia in Africa, farmers will be unable to save and replant seeds
of patented varieties exacerbating the food insecurity Situation and worsening an
dready desperate situation.*?

%1 Especially as regards GURTs where seeds will only germinate on the application of inputs
available from the same MNCs.

%2 In practice, | think that most small-scale farmersin Africawould be able to carry on the
practice of saving seeds because litigation of millions of small farmers by seed companiesis
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In addition, IPRs such as PBRs encourage the breeding of new varieties which lay
an emphadis on genetic uniformity and stability (thereby fostering monocultures)
geared for indugtridized agriculture which often have the tendency to displace
locd or traditiona plant varieties. This leads to homogenisation and the erosion of
agro-biodiversity or the genetic base on which continuous R& D activities are
based as farmers stop maintaining existing loca varieties and opt for high yielding
vaieties. Thistrend is not sustainable in the long run asloca varieties provide the
genetic base for mogt high yielding varieties.

Although IPRs may entall restrictions on access to biotech products and
processes that could generdly adversely impact on R&D activitiesin Africa, it is
unlikely that local/domestic breeding would substantialy benefit from the
introduction of 1PRs on plant varieties. The fact that an overwheming mgjority of
gpplications for PBRsin both Kenya and South Africaareforeignisacasein
point. The correlation between R& D and IPRs has not been established in Africa
as opposed to the obvious linkages the same has in developed countries.

Accessto food still remains the main food security concern in Africa. Concerted
efforts are needed to address access related problems such as those arising from
IPRs on biotech products and processes while also addressing poverty
dleviaion, land rights and land redigtribution.

For Africa, TRIPs, UPOV, CBD, FAO Treaty and the African Modd Law are
the key instruments that will govern and influence a system of access for PGRs for
food and agriculture® At leadt, at the international and regiond level, thereisa
basic agreement of ensuring that for the key food and feed crops, there should
exis asystem that facilitates access to and exchange of PGRs for food and
agriculture and the equitable sharing of benefits arisng from their use. Accessto
PGRs for food and agriculture - either for production, reproduction, research or
breeding - is essentia in any system that seeks the conservation, sustainable use,
exchange and equitable sharing of benefits of those resources.

Indeed IPRs are meant to serve a societd function, their grant should serve the
wider public. The chdlengeisfor nationd, regiond and internationa policy
makers to ensure that a balance is struck between the interests of 1PRs holders

simply not feasible, unless seed companies produce seeds for staple foods with in-built
protection such as " terminator technology” or "traitor technology.”

%3 Carlos Correa, op cit., p. 171. The notion of access has shifted from a concept of
“unrestricted” or “free” access to one of “shared-access”. It is observed that some
countriesmay find it difficult to agree on asystem of “shared-access’ if the genetic
resources maintained and developed by their farmers and local communities may be
appropriated under IPRs by foreign MNCs, especially if such IPRs create barriersto access
to and use of the protected materials.
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and those of the public so as to maximize and not block or restrict accessto
agro-biodiversity and biotech products or processes.

5.3 Towards Compliance with TRIPs

Up and above the food security implications brought about by TRIPS, it is
necessary for African countries to fulfil their obligations under thislegdlly binding
treaty. African states should take advantage of the flexibility provisions under
article 27(3)(b) of TRIPsto devise an IPRs system adapted to their own needs
and conditions (sui generis system) and should avoid any system that involves
private exclusionary rights such as patents or PBRs.

Aswe have seen, such private exclusonary rights areill suited to provide the
conditions necessary to ensure the fulfilment of basic food needs of individuals,
households and nationsin Africa and aso the sustainable management of
biologica resources. An optimal baance could be achieved by determining the
scope of protectable subject matter, the scope of rights, the permissible limitations
or exceptions and the term of protection.

53.1 Exclusions from patentability

Nothing in TRIPs obliges members to follow an expangve gpproach regarding the
patenting of life forms®** What article 27(1) of TRIPs does isthat it specifies the
requirements that an invention must meet for patentability, but does not define
what an invention is. This leaves members with the freedom to determine what
should be deemed an invention.

Accessrelated problemsin relation to patents on plant varieties or processes
would partly be solved if countries formulated in their domestic laws, exclusons
banning the totd patenting of substances exigting in nature, such as genes, cdlsor
entire plant varieties. Many developing countries in their laws do exclude the
patenting of life forms as found in nature, even if purified/isolated. Patenting of life
forms raises serious ethicd, religious and cultura questions and therefore total
excluson of patenting life forms would be an option.

Article 27(2) and 27(3) of TRIPs aso specify exclusons that a member country
can establish in its domestic law e.g. based on mordity, protection of human,
animd or plant life or hedth or to protect the environment.

Article 27(3)(b) of TRIPs specificdly provides for the excluson of patentability of
plants but without defining what “plants” are. Member states can thus exclude the
patentability of plant species, plant varieties, including hybrids and transgenic

plants, aswell asther cells and seeds under this rubric. It should be bornein mind

%4 Carlos Correa, op cit., p. 186
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that if patents are granted on “plants’, the protection might extend to plant
varieties, because no definitions are afforded as to the difference between a
“plant” and a*“plant variety.” It is clear that TRIPSs requires that plant varieties be
protected by 1PRs but there is no obligation to implement such protection under
patents.

Another possble excluson from patenting would reate to “essentidly biologica
processes for the production of plants or animas.” Classic breeding methods are
not patentable e.g. traditiona breeding practices but biotechnologica methods
such as genetic engineering, where the degree of human intervention is Sgnificant,
would be patentable (as a non-biological process).

TRIPs requires microorganisms and microbiologica processes to be patented but
the term “micro-organism” is not defined, in some countries “micro-organisms’
can be classfied as animas. Thisleaves member sates with the freedom to apply
anarow scientific definition than an expansive one.

Article 30 of TRIPs providesfor limited exemptions to the exclusive rights
conferred by a patent. Devel oping countries should take advantage of this by
providing research exemptions in their domestic laws to enable their public sector
agricultura research to continue without the threet of infringing on patents.

5.3.2 If patentsare granted:

5.3.2.1 Conditions for patentability

Article 27(1) of TRIPs gtates that inventions shdl be patentable as long as they
are new, involve an inventive step (non-obvious) and are capable of industrid
application (ussful). There are different nationd interpretations on these
conditions for patentability. There is some scope to tighten the criterion for
patentability eg. “novelty” would require that knowledge dready in the public
domain or in use for many years should not be the subject of a patent (e.g.
biopiracy clams and revocation of such patents). An “inventive step” should be
ggnificant not just the mere identification of biomaterias or their function. The
difference between one plant variety and another might also not be non-obvious
to warrant patentability. Further, “usefulness’ could include the public benefit of a
biotech invention e.g. food security.

5.3.2.2 Scope and Interpretation of claims
We have seen that broad patents mainly based on functiond clamsvis-avis

gructura clams, widens the scope of protection to any meansthat performsthe
clamed function. Therefore, if patents on biotech products or processes are

93



dlowed caution should be exercised to ensure that such broad claims are not
accepted.

In practice, the scope of the rights can aso be determined in the event of an
infringement. Under patents unlike PBR, it is sometimes difficult to establish an
infringement because of problems distinguishing between anew plant variety and
the patented one; one would need to prove that the “accused” plant has been
derived from the patented one, that it is a copy of the patented one.®*

5.3.2.3 Access to samples of patented materials

TRIPs requires that an invention must be disclosed.**® The description of a
biotechnologica invention may need to be supported by the deposit of samples
that contains the invention. Nationd laws would need to determine how to ded
with the conditions of access to deposited samples, particularly when and under
what circumstances may third parties e.g. farmers, breeders etc obtain such
samples*’Access to the samples may be an incentive for innovation based on the
protected invention.

5.3.24 Compulsory Licenses

Article 31 of TRIPs explicitly dlows for compulsory licenses. A compulsory
license is an authorization conferred by a government or third parties authorized
by the government, to use a patent without the consent of the patent owner.
Access to patented biotech products or processes may be obtained by means of
compulsory licenses so long as it is provided for under domestic law.

TRIPs does not limit the grounds for the grant of compulsory licences, but
establishes the conditions under which the grant may take place.®® Therefore,
compulsory licenses may be granted on grounds related to public interest, to
attain specific agricultural objectives like availability of high-tech seeds for farmers
or food security, or the lack of exploitation of the invention, anti-competitive
practices of the patentee (i.e. monopolistic practices), emergency, including
conservation or protection of the environment.

Compulsory licenses can dso be avallable if the patentee has not voluntarily
assented to arequest to grant alicense on reasonable commercid termsfor the

% Carlos Correa, op cit., p. 191

%0 Article 29 of TRIPs states“ ...in amanner sufficiently clear and complete for theinvention
to be carried out by aperson skilledintheart ...”

%" The 1977 Budapest Treaty on the International Recognition of the Deposit of Micro-
organisms for the Purposes of Patent Procedure, is an international system for the deposit of
microorganisms and provides for conditions for access to samples deposited under it e.g.
they will only be granted after publication of the relevant patent application.

%8 Carlos Correa, op cit., p. 191
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use of the patented biotech product or process. It should be bornein mind that
Agenda 21, concluded at the UNCED, aso recommended the provision of
compulsory licenses to facilitate access to and use of environmentally sound
technologies.

5.3.2.5 Revocation of patents

TRIPs cannot be viewed in isolation from the rest of the internationd legd system
and therefore, in this regard, it would be bet to articulate its provisonsin light
with the CBD, the FAO Treaty etc. If thisis the case, then patent applicants
would be required to declare the country of origin of biologica materids related
to a patent application so as to identify the country of origin of given materid and
aso to ascertain whether prior and informed consent has been obtained. This will
aso facilitate access and the sharing of benefits. Where these conditions have not
been met a patent application or patent may be revoked. TRIPs does not indicate
the grounds on which such a decision may be adopted but obliges membersto
ensure the availability of ajudicia review of adecision to revoke a patent.®

5.3.3 Sui generis protection for plant varieties

A sui generis system for the protection of plant varieties would alow African
countries to develop IPRs over plant varieties, which are suited to their needs and
conditions.

It is observed that very little conceptua work has gone into defining such a
system, thus posing a challenge to African countries members of WTO* This
could be attributable to the fact that the pre-TRIPs era was characterised by the
free sharing of biodiversity and knowledge and thus African states did not have
much time to devise entirdy new systems, which had not been experimented
elsawhere.

African countries have been experiencing pressure from devel oped countries to
join UPOV to fulfil their obligations under Article 27(3)(b) of TRIPs. This could
also be another reason as to why they have not as yet developed a sui generis
system. *** African countries should use this opportunity to rethink their needs,
instead of succumbing to pressure with regard to UPOV and adopt regimes that
will actudly benefit the mgority in the long term.

%9 Article 32 of TRIPs

¥ Philippe Cullet, op cit., p. 24

%1 The deadline for compliance with TRIPs for “ devel oping countries” was | January 2000,
for most African countries classified as “developing” the deadline has since passed and
most have not as yet adopted PV P regimes. African countries categorised as | east-

devel oping have up to | January 2006.
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The sui generis PV P system envisaged should first seek to foster food security
for dl and not contribute to food insecurity. It should aso lead to sustainable
agriculture that does not lead to the erosion of biodiversty. It should aso lead
more generaly to the development of food crops that do not harm the
environment and thus biosafety provisions should be part and parcel of this
regime.

A sui generis system should aso be al encompassing taking into account other
international obligations that African states could be party to, such asthe CBD
and FAO Tresaty. In addition, such a system should providerightsto all rdevant
actorsin agricultura management, focusing on broadening the range of rights
holders and not excluding any specific actors.

Although TRIPs does provide that member states can protect plant varieties
through an dterndtive sui generis system, it does not define what such a system
is. However, it can be implied that it should alocate IPRS, an dternative to
patents332

In devisng such a system, African countries can recognise concurrently and
equdly farmersrights, rights of local communities and indigenous peoples, rights
of commercid breeders and rights of national agricultura research indtitutes. Such
rights should be clearly spelt out and should not be exclusive; in this way none of
the actors can stop others from carrying out their activities. In thisregard
therefore, the African Model Law appearsto bein the right direction.

The sui generis system can aso for ingtance, limit the number of varieties that can
be protected for commerciad use. Thus, to foster food security, it would be
possible to prohibit the registration of commercia breeders of any food crops
used to meet basic food needs or reduce the duration of commercid breeders
rights as much as possible and extend farmers’ rights as far as possible.®*

A sui generis sysem will remain vaid even if TRIPsis not reviewed or modified
in the years to come. Indeed, in the context of the CBD and the FAO Trezty all
developing countries will have to consder ways to regulate the management of
biological resources and associated knowledge within their countries. Further, the
cdlsfor asui generis system to protect TK congtitutes another part of the
challenge that developing countries, including Africa have to tackle.

%2 Financial compensation under benefit sharing arrangements e.g. under CBD, FAO Treaty
or African Model Law instead of property rights cannot constitute a sui generis system. See
Philippe Cullet, op cit., p. 25-26

%3 Another proposal would be to provide that the burden of proof should be on the
defendant. See Philippe Cullet, op cit., p. 26-27
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5.4 Issues for the TRIPs review

In 1999 the Council for TRIPs began its review of article 27(3)(b) of TRIPswhile
in 2000 the review of the entire TRIPs agreement began. As yet both reviews
have not been concluded. It appears that there is no consensus about what the
scope of the review of article 27(3)(b) of TRIPs should be. Developed countries
ingg that the review is about the extent to which the provison has been
implemented while developing countries see it as areview of the substantive
provisions themsdves that could lead to the revision of the text.>*

African countries have raised various issuesin the review of article 27(3)(b) of
TRIPs3* The African Group has caled for the link between article 27(3)(b) and
development. They have asserted that they are yet to enjoy the benefits from
globdisation or benefitsin their joining WTO or benefits arising from the
biotechnology revolution or the mutuality of benefits under TRIPs. They have
cdled for the extension of the review with an additiond five-year trangtion
thereefter. This would save African countries from being rushed into accepting
UPOV asasui generis sysem.

The African Group (and SADC) have dso stated that the review should clarify
that plants, animals, micro-organisms, their parts and natura processes cannot be
patented as the digtinction made in article 27(3)(b) of TRIPsis artificid and
violates the basic principles of IP law that products of nature such aslife forms
are discoveries and therefore not patentable. African countries have maintained
that the patenting of life forms raises serious ethicd, religious, and culturd
questions and therefore rgject in toto their patentability. They have dso sated
that the co-modification and marketing of life forms violates the culturd practices
of most societies.

The African Group (and SADC) have stated that the sui generis system
envisaged, dthough not defined, should be retained and dlow for protection of
community rights, continuation of farmers' practices and prevention of anti-
compstitive practices, which threaten food sovereignty. They have dso cdled for

%4 The USA basically favours extending patent protection and in the long term, the removal
of all exemptions from patenting. Thisis also the position favoured by the MNCsin thelife
sciences industry. Other OECD countries would prefer that UPOV 1991 be the sole sui
generis option available. In the review and ensuing negotiations, devel oping countries have
awide range of interests to consider, such as whether they are net food importers or
exporters, the nature of farming etc. See Geoff Tansey, op cit., p. 14 and Peter Drahos on the
TRIPsreview, op cit., p. 8-13

5 See WTO, The TRIPs Agreement: Communication from Kenya on behalf of the African
Group, WTO Doc. WT/GC/W/302 dated 6.08.99; Southern Africa Development Cooperation

(SADC) —-WTO Doc. WT/L/317 of 1.10.99. See also Adede, op cit., p. 16-20; Corres,
Correa. M. Optionsfor the Implementation of Farmers’ Rights at the National Level.
Trade-Related Agenda, Development and Equity (T.R.A.D.E.) Working Papers. December
2000. South Centre. p. 17-19
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the harmonisation of TRIPswith CBD and the IU. They have called for the
relationship of TRIPsto the concepts of TK and farmers’ rights and have
observed that TRIPsis based on “forma” and western concepts of knowledge
and property rights and does not recognize “informa” knowledge and the
communa ownership of rights such as TK and farmers' rights.

Kenya, on her own behalf, has cited the need for afive-year extenson asa
trangition period.**® She has dso caled for the harmonisation of TRIPswith CBD
and an increase of the scope of protection to include the protection of indigenous
knowledge and farmers' rights. Tanzania, Uganda and Zambia have adso called
for a“no patenting of plants’ policy without the prior informed consent of
government and communities in the country of origin.®

It is evident that African negotiators are not in the same position of influence in the
WTO astheir counterparts from USA, Europe and Japan. If the latter three unite
and adopt a common position on both reviews, they will likely determine the
outcome of the process. The challenge therefore is for African countriesto
present dternative frameworks that will address their interests. Thereis a need for
sui generis legidation to protect farmers' rights and TK. These issues should be
looked into so asto guarantee amultilateral system of access to PGRs for food
and agriculture as provided for, inter alia, inthe CBD, FAO Treaty and the
African Modd Law.

In the just concluded UN Conference on Sustainable Development held in
Johannesburg, South Africa calls were made for, inter alia, the sustainable use of
our natural resources.®® The persistent call for sustainability is based on the
recognition thet, inter alia, our natura resources be they arable land, water
resources, wildlife or even the aamosphere, are finite resources that are fast
diminishing in quantity and qudity. It is thus imperative that the relationship of
TRIPs, to the extent that it relates to life forms, should be linked to the
conservation and sustainable use of natura resources as detailed out in the CBD,
the FAO Treaty and the OAU Model Law.

The need to establish the relationship between TRIPs and CBD has aso been
redized by WTOQ itsdlf.** In November 2001, at the WTO's 4th Ministeria
Conference in Doha, Qatar, which ushered a new trade Round dubbed “the
Deve opment Round”, the Council for TRIPs was instructed in pursuing its work
programme including under the review of article 27(3)(b) and the review of the
implementation of TRIPs under article 71(1), to examine, inter alia, the

¥ WTO Doc. WT/GC/W/23 of 5.07.99

%7 http://www.foe.org/international /wto/govt.html . Of 2.09.1999

8 Sustainable Devel opment is devel opment, which meets the needs of the present
generation while not compromising the ability of future generations to meet their needs.
%9 |t has been discussed in the WTO Committee on Trade and Development; see
“Environment and TRIPS" Doc. WT/CTE/W/8
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relationship between TRIPs and CBD; the protection of TK and folklore; and
other relevant developments raised by member states pursuant to article 71(1). It
was stated that the TRIPs Council’ s work on these issuesisto be guided by the
TRIPs agreement’ s objectives (article 7) and its principles (article 8) and must
take development fully into account.**°The debate and political appedl of the
primacy of CBD over TRIPs on biodiversity issuesis ongoing and also needsto
be looked into.

In addition, asthe UN Specia Rapporteur on the right to food has noted, the new
trade Round must address the impact on human rights and the right to food.>**
Other wider issues such asthe mora and ethical concerns of IPRs over life forms
or equity in internationa negotiations, economic issues e.g. technology transfer or
prioritiesin R&D, environmental effects of GMOs should be addressed so asto
create agloba system that serves everyone.

55 Conclusion

Generdly, thereis aneed to build human rights safeguards into TRIPs and its
implementation o asto forestal the potentia negative implications on human
rights, such as the right to food as shown in thisthess. At atime of such dramatic
breskthroughs in new technologies, it isindefengble that hunger, manutrition and
poverty dill persst and yet the same technologies can have a huge impact on
poverty eradication and generdly improve the standard of living of many poor
people in developing countries, including Africa

Aswe have seen, the current technology path will lead to grester margindization,
vulnerability and impoverishment of Africans. The gap between the poorest and
richest countries will widen. TRIPs strengthens I|PRs and favours those who
develop and market modern forms of technology than the mgjority of the end
users of such technology, who are usudly informd innovetors.

Thereisaneed to strengthen globa ethics and responsibility, which values are
enshrined in, inter alia, internationa human rights treaties. Article 28 of UDHR
dates that everyoneis entitled to asocia order in which al the rights guaranteed
therein can be redized. As MNCs are now very dominant in the global scene
shaping the path of globdization, there is a need to develop alegaly binding
globa code of conduct to regulate them and a globa forum to monitor their
adtivities to ensure compliance with humean rights >

¥0 See paragraph 19 of the Doha Ministerial Declaration and also WTO Annual Report 2002.
p. 79 at http://www.wto.org
¥1 See hisreport to the UN Commission for Human Rights. UN Doc. E/CN.4/2002/58

¥2 A notable effort isthe UN Global Compact that now brings companies from (all over the
world) together with UN agencies (particularly UNEP, UNDP, OHCHR, ILO), Governments,
NGOs and civil society to foster action and partnershipsin the pursuit of good corporate
citizenship. The Global Compact isavoluntary initiative and not intended to be regulatory
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Thereis aneed to put human concerns and rights at the centre of globa
governance of technology, which must respect and include diverse needs and
cultures. The MNCs need to put precaution before profits and reshape
technologies path to benefit all humanity.

In addition, developmentsin “terminator and traitor technologies’ are running far
ahead of ethicd, legd, regulatory and policy limits needed to govern their use. The
technology path needs to be reshaped and redirected so that it benefits rura
farmers and so that it promotes innovation and sharing of knowledge, respects
diverse systems of property ownership, restores socid baance, brings its benefits
to the mgority, empowers people, and makesit accessble to those who need it.

and is based on nine internationally accepted principlesin human rights (i.e. UDHR), labour
and the environment. Principle 1 states “ Businesses should support and respect the
protection of internationally proclaimed human rightswithin their sphere of influence’;
Principle 2 states “ Businesses should make sure that they are not complicit in human
rights abuses.” See http://www.unglobal compact.org/Portal/
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