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Abstract

The connection between HIV/AIDS and human rights isincreasingly recognised
asaway inwhich prevention of an increase in cases can be achieved. With thisin
mind, the writer has established such a basic bond, and then continues to develop
it in association with the right to education specificaly.

The basis for the paper is derived from the idea that HIVV/AIDS and education
can form anever-ending circle of eroson, ether of lifein generd or education
cgpabilities specificaly.

Theterm *prevention’ is highlighted asit is this mechanism, that education
purports to create, and descriptions of how such a method is enabled isincluded
in the text.

HIV/AIDS is then discussed using the paradigm that it erodes the very entity that
can prevent it. For the generd reader there isaconcise illustration of the global
impacts of the disease followed by a degper look at the African regionitself. A
brief look at case law isincluded, however the concentrate is upon the different
groups of people who can be affected by HIV/AIDS who are relatory to the
education sphere. These groups are collated from the globa environment rather
than a specific country focus, so thet it is to be consdered ageneral impact upon
those affected by HIV/AIDS.

Following this, South Africa comesinto focus. The achievements and concerns
previoudy highlighted are addressed in the South African context. Once again,
for the generd reader an informa description of the recent historica events of the
country are described and the relevant condtitutional and legd congraints, either
from internationd agreements, legidation itsdf or caselaw. Description of how
South Africais implementing Srategies and policiesto fight againgt HIV/AIDS is
made, which in then compared to actud destruction that HIV/AIDS is causing to
the education systlem in the country. In illugtrating the major problemsinvolving
HIV/AIDS and the education field currently recognised in South Africa, reference
is made to the same globa problems previoudy demondirated, with greater
emphasis put upon areas that are currently of greater consequence to South
Africa Young girlsfor example.

In conclusion, the reader will see that the affects HIV/AIDS has on the education
sphere greatly influences the ability of a gate to fulfil her international humean rights
obligations of the right to education. Using the now common aress of avallahility,
accessihility, acceptability and adaptability the fina contrast is made: South Africa
has somewnhat ignored the unquestioned consequences of HIV/AIDS from its
time of trangtion from the gpartheld state. This has caused any gainsthat have
been made in the area of education to be severely strained, limited and in some
cases battered. It isthrough thisview of South Africathat we can seethe
necessity for continuous acknowledgement of the severities of HIV/AIDS and the
consequences if ignored long enough.



Preface

This paper was completed as the find part of an LL.M qudification through the
Raoul Wallenberg Indtitute of Human Rights and Humanitarian Law, Lund,
Sweden. The decision to concentrate on the human right of education has been
influenced by the possibility of working with Katarina Tomasavski, the UN
Specid Rapporteur for the Right to Education, whom | have been lucky enough
to have a professor at the Indtitute itsdlf during my studies.

In atime where world discussions are dominated by terrorism, a point was made
after the presentations of the Nobel Prizesin 2001, during a discusson with
previous receivers of the awards, that other Situations must not, and could not be
ignored: one of these is the impact of HIV/AIDS. It was this particular televised

question time that encouraged me to discuss such atopic.

Theinitid draft of this paper was completed October 2002, and after revising it
through November, it is due for defence on December 13" 2002. During the
review of the paper, the annual UNAIDS epidemic update has been released for
the year 2002, and it is here | acknowledge that they have not been referred to in
this paper, mainly due to time congraints for completion, but a separate section is
reported in Appendix 2.
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1 Introduction

1.1 Erosion of Human Rights

It has predominantly been understood that to fight against HIV/AIDS different
drategies should be used, one of these being education. The ambition of
prevention is the key, up until acureisfound, and it isto this that the world must

commit.

Education is seen to be the key to first implement prevention programmes.
Teaching children from a young age how to be careful and how to help them
prevent catching the disease will obvioudy make them more aware for their future
life, and consequently, in theory, reduce infection rates. The problem isthat if
these education facilities, which are supposed to ddiver such programmes, are
not there, or up to standard, then how can prevention through education be

achieved to its full potential?

Good quality education isin itself a powerful weapon against HIV/AIDS.
HIV/AIDS s a powerful weapon against the very infrastructure of
education. To fulfill obligations of the right to education, States must be
awar e of this bond.

The Right to Education is one of the few rights which is accepted by nearly every
State on earth through the United Nations Convention on the Rights of the Child.
It is established that primary education is compulsory and in accepting this, each
Sateis binding themsdves to the treaty and the duty that they must provide it to
their population™. The problem that some states are facing however, isthe
problem of HIV/AIDS. Inthe most severely affected countries, it can be said
that due to HIV/AIDS, reversd of hard-won educationa gainsis occurring.

Y With some form of flexibility depending on resources. Thisis discussed specifically
further on in the paper.



Typical examples are Botswana and South Africa. Such effects include the
minimum compounds of educetion itsdlf: attendance and qudity. In generd, the
youth of Africaare lacking basic information on the subject of HIV and AIDS, be
this due to their non-attendance in education, or through the lack of ability in
delivering such education by educators themsdaves. The biggest argument though,
isthat it isthelack of school enrollment that is compounding this problem of
eroson throughout the education sysem. This unraveling of hard won gainsin the
areais depleting the ability of the countries to provide the necessary educetion to
the children in the first place, and consequently reducing the resources to educate
on the effects and possibilities of HIV/AIDS.

HIV diminishes or destroys quality of life beforeit takes away lifeitsalf.

HIV/AIDS is having the grestest impact upon countries that have achieved the
most impressive reductions in under five child mortdity rates. By 2005-2010, 61
out of every 1,000 infants born in South Africa are expected to die before they
reach the age of twelve monthsold. It isthought that without AIDS the figure
would be as low as 38 per every 1,000%.

Traditiona monitoring practices of internationa agencies and NGO’ s focus on the
compliance by states of civil and politica rights, however, the denid of economic,
socia and culturd rights such as the right to education, hedlth, or shelter, often
impedes individuas from enjoying effectively their civil and politicd rights. Thisin
itself stresses the importance of economic, socia and culturd rights and

specificaly education.

It isthis problem of eroson of education systems (the different levels from

primary through to tertiary, together with HIV/AIDS specific education) that this



paper isfocusing on inits atempt to illusirate, that athough it is understood
education isakey to prevention, (which in itsdlf is currently the key to stopping
the spread of HIV/AIDS), it isHIV/AIDS that is enveloping and eroding the
possible impacts of education through immobilisng those who have the right to it,
and therefore adua resolution must be made in the fight to stop this perpetuating

circle
1.2 OQutline

In chapter 2, illustration of how such amedical topic can be connected with
human rights and the benefits of such will be described so that the connection
between HIV/AIDS and human rights can be understood. Descriptions will
follow in chapter 3, of theright to education, together with illustration of a
‘conceptua norm’. The reader will be made aware of the most recent
internationa commitments and meetings on the subject of HIV/AIDS and the
human rights field so that an underlying base can be achieved before discussing
how education can be used as a preventative tool in the fight againgt the spread of
HIV/AIDS.

This base will then be built upon in chapter four, as we look a HIV/AIDS more
in detail and the destructive impact it has on the world of education. A brief ook
a international case law intends to show how discrimination can be used against
those affected by HIV/AIDS in the educatory world. Acknowledgement of the
lack of litigation within the economic, socid field of human rights in the African
region, and how the inherent human right of non-discrimination is the key to
possible legd action concerning such rightsis made. Subsequently, a breakdown
of different groups of peopleis discussed asto how they are dternatively affected
by HIV/AIDS, with the aim of establishing a description of the full effects that
HIV/AIDS has on the community in the education field usng information from
throughout the world.

% Save the Children, Knowledge Working Paper 23, Children Affected by HIV/AIDS: Rights
and Responses in the devel oping world, (2001) Grainger, C. Webb, D. and Elliott, L. Page 17



South Africa has been chosen as afocus dueto its status of HIV cases &t the
present time. Sheisthe country that has the fastest growing number of HIV cases
inthe world and isin aperiod of HIV crigsthat is ill evolving and has by no
means reached its peak. It can therefore be compared to other African countries
such as Uganda, which has a more developed HIV/AIDS influence. South
Africa srecent higtory from the fdl of apartheid up until today is exemplified and
linked to the HIV/AIDS epidemic within the country. It isin thefifth part of this
paper that concentrates on South Africa. The South African Congtitution says
that obligations facing the government, including obligations to deliver on socio-
economic rights, “must be performed diligently and without delay””>.

Therefore this would suggest that such a response should be seen when looking at
the implementation of such rights.

Illugtration of its education policy development is touched upon, together with
how internationd law and obligations have been incorporated in South African
law, and description of South Africa s policy on HIV/AIDS. With this
established backdrop, an application will be demonstrated of the conclusionsin
chapter 4, to show if there are specific problems South Africamust face, in having
such ahigh infection rate of HIV/AIDS, more so than other countries. The
reputable problems will then be compared to the * conceptua norm’ of the right to
education and the full circle of erosion will be established.

1.3 Methodology and Limitations

Asfar an investigation and research goes for this paper, dl time spent on such has
been at adesk. No field studies have been able to be performed, merely facts
and figures collated from other on-line and organisation sources. This obvioudy is
hindered by web sites that do not contain the correct contact information
purporting the researcher to find other ways to collect the required information. If
the study were to be performed idedly, the information collated would be with the



writer's own sudies and investigation in South Africa hersdf. What you will see
before you is a paper created on secondary sources. In terms of the right to
educetion, | am grateful to Prof. Katarina Tomasevski who has increased my
interest in the areato new heights, and having discussons with her on the topic

has helped my understanding and application of research agreat dedl.

This study isfocusing on the conceptud link between HIV/AIDS and the human
right of the right to education. There will be no mention on the economic
necessities to provide the right to education in South Africaiitsdlf, as the effect
would beto dilute the focusitsaf. Thisof course means, that dthough the
component of not charging for education within the right to education boundaries
isrecognized, it is not felt necessary to include an analysis of such in this paper.
Together with this, isthe lack of in depth critical andys's of South Africa's
achievement in protecting and fulfilling her duty to provide the right to education
Such interests must be left for another paper.

3 Section 237 SA Constitution



2 HIV/AIDS and Human Rights

Before the connection of HIV/AIDS and humean rights® is described, illugtrations
of the reasons why such a bond should be made are of primary importance. The
paper, astitled, is concentrating on the right to education, however, it isto be
understood that other rights are not so distinguishable as to not be referred to.
The right to hedlth for exampleis one such right. In arecent report put before the
Director Generd of the WHO?, it was stated that “unparalleled improvement” in
population heglth of developing countriesin the latter half of the last century
couldn’t just be atributed to the “ natural falout of economic development™®. The
achievement should echo the power of improved health care and other
investments, among which education belongs. Child surviva drategies and
immunization campaigns have increased by millions the number of children
protected from common childhood infections. Similarly, mortaity has dso fdlen
among non-smoking adults. Wheat thisinformation shows usis that when rights
such as education and hedlth are fulfilled by the state in her obligations, the
benefits to the population improve vasily, and this is why the structures of human
rights protection can be used so effectively in the fight to combat HIV/AIDS.

2.1 The Connection

In the 1980's, the relationship of HIV/AIDS to human rights was predominantly
only understood as involving people with HIV/AIDS and the discrimination to
which they were subjected. The 1980 s were extremely important in defining

* Gruskin S, TarantolaD, HIV/AIDS and Human Rights Revisited, Canadian HIV/AIDS Legal
Network — Canadian HIV/AIDS Policy and Law Review, Volume 6, Number 1/2, 2001, or
www .ai dsl aw.ca/M ai ncontent/otherdocs/N ewsl atter/vol 6nos1-22001/discrimination.htm,
accessed 17/07/02

® Report of the Commission on Macroeconomics and Health, Macroeconomics and Health:
Investing in Health for Economic Development, presented by Sachs, JD. to Gro Harlem
Brundtland, Director Genera of the World Health Organisation on 20 December 2001

®1bid, page 40




some of the connections between HIV/AIDS and human rights. Asthe decade
ended, the cdl for human rights and for compassion and solidarity with people
living with HIV/AIDS had been explicitly embodied in the firs WHO globd
response to AIDS’. By casing this public hedlth strategy in human rights terms, it
became anchored in internationd law, thereby making governments and
intergovernmenta organizations publicly accountable for ther actions toward
people living with HIV/AIDS. The groundbresking contribution of thiseraliesin
the recognition of the gpplicability of internationa law to HIV/AIDS — and
therefore to the ultimate responsibility and accountability of the state under
international law for issues rdating to health [education] and well-being®. It can
now be said that HIV/AIDS has burrowed down deeply into the socia and
economic fault lines of communities and socities, but governments are il
dutified to act on their responghilities, consequently they must address such duties
in the context of HIV/AIDS.

Almogt 20 yearsinto the epidemic, these issues remain serious and predominantly
unresolved. Using the push from the mid 1980's, the 1990’ s continued to see an
increased understanding of the importance of human rights as afactor in
determining peopl€e s vulnerability to HIV infection, their consequent risk of
acquiring HIV infection, and their chances of accessing appropriate care and
support. A consortium of UN agencies came together to form UNAIDS’ in
1996, with each of the members bringing their own expertise to the initiative and
subsequently increasing their action in the area. This group pushed for a collective
response towards HIV/AIDS, to catayse the breadth of expertise so that
working together through UNAIDS, and they expand their outreach. Working

"World Health Organisation, World Health Assembly, Resol ution WHA 40.26. Global
Strategy for the Prevention and Control of AIDS. Geneva, WHO, 5 May 1987

# Mann J, Goctin L, Gruskin Set al. Health and human rights. Health and Human Rights
1994; 1(1): 7-24

°® UNAIDS is made up of UNICEF, UNDP, UNPFA, UNDCP, ILO, UNESCO, WHO, WORLD
BANK. Itisguided by aCo-ordinating Programme Board, which has representatives from
22 governments from around the world, 7 from the cosponsors, and uniquely, 5 from non-
governmental organisations.
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through the consortium, strategic aliances can be formed with other agencies,
governments, corporations, rdigious organisations, NGO's, to name afew of the
increased possibilities. Asamember of UNAIDS, the WHO in close partnership
with the other members, and together with national governments and experts,
implemented a country-by-country reporting system in 1997 for tracking
HIV/AIDS™. UNAIDS can therefore be seen to work with human rights
principlesin the fight againg the disease.

Most recently, human rights have also come to be understood to be directly
relevant to every dement of the nationd risk/vulnerability paradigm of HIV/AIDS

in as much as;

Policymakers, program managers and service providers must become more
comfortable usng human rights sandards and norms to guide and limit
government action in al matters affecting response to HIV/AIDS

Those involved in HIV/AIDS advocacy must become more familiar with the
practicabilities of usng internationa human rights law when they srive to hold
governments accountable.

Gruskin and Tarantola™*

The interaction between HIV/AIDS and human rightsis most often illustrated
through the impact on the lives of individuass through neglect, denid, and violaion
of thelr rights in the context of the HIV/AIDS epidemics. Thisis equaly the case,
abat in different ways, for women, men, and children infected with, affected by,
and vulnerableto HIV.

Lack of respect for human rightsfuelsthe spread and intensifiesthe
impact of HIV/AIDS, concurrently; HIV/AIDS undermines progressin
therealization of human rights.

19 For more information about UNAIDS see: www.unaids.org
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Violations of many of the rights of people affected by HIV may involve restricted
or denied access to health services, education, and socia programs'. People
affected with HIV may progress toward the redization of their rights and better
hedlth if the persond, societd, and other impacts of the HIV epidemics of thar
livesare dleviated. Thisrequires policies and programs designed to extend
support and services to affected families and communities. Children orphaned by
HIV/AIDS illugrate this need, an image that will be discussed below when the

focus concentrates more on the context of Africa and South Africa

The principle of ‘ progressive redisaion’ isfundamentd to achieving the category
of economic, socia and cultura human rights, especidly for those resource-poor
countries, so they continue to gtrive towards achieving their human rights godl.
Also important, is the obligation it imposes upon wedthier countriesto engagein
international assistance and cooperation. The idea of progression in achieving
rights is embodied in the provison of Article 2 of the ICESCR. It placesa
stronger obligation than the mord one agreed to by UDHR signatories, in as much
as sates have agreed to fulfil their obligations to the best of their abilities using the
maximum of their available resources. The UN Committee of Economic, Socid
and Culturd Rights has qudified the term progressive redlisation as “ consstfing
of] arecognition of the fact thet full redlization of al economic, socia and cultura
rights will generally not be able to be achieved in a short period of time™** Itis
seen as a ‘flexibility device so that the disparitiesin the world, can be

accommodated™.

" Gruskin S, TarantolaD. op cit.

2 Gruskin S, Wakhweya A. A human rights perspective on HIV/AIDS in sub-Saharan
Africa. In LagaM, De Cock K, KaeebaN, Mboup, TarantolaD (eds). AIDSin Africa, 2™
edition. London: Rapid Science Publisher, 1997: S159-S167.

'3 Contained in document E/1991/23 CESCR General Comment 3, 14 December 1990, Para. 9
“Ibid. paras 10 & 13: [A] State party in which any significant number of individualsis
deprived of essential foodstuffs,[...] or of the most basic forms of education is, primafacie,
failing to discharge its obligations under the Covenant. If the Covenant wereto be read in
such away as not to establish such a minimum core obligation, it would be largely deprived
of itsraison d'é&re. ...[and] "to the maximum of its available resources" was intended by the

12



In contrast to the ICESCR, the CRC, even though in containing some smilar
rights, does not include the obligation of progressive redisation provision.
Consequently, rights arise immediately, however, the qudification provison of
‘within their means' is apparent and therefore visudises the only stipulation
atributed to economic, socid and culturd rights. Without this, obligations
regarding such rights should be no different to those of civil and paliticd rights:
referring to the discussions below concerning distinguishing between generations

of human rights.

2.1.1 Accountability in relation to HIV

None of the human rights treaties specificaly mention HIV or the rights of
individuas in the context of HIV/AIDS,; however, dl the international human rights
mechanisms responsible for monitoring government action towards such treaties
have expressed their commitment to exploring the implications of HIV/AIDS for
government obligations. In addition to this, governments have made palitica
commitments at international conferences such as the Cairo Internationa
Conference on Population and Development, and the UN Fourth World
Conference on Women. Resolutions of the UN Commission on Human Rights
and the 1998 Internationa Guiddines on HIV/AIDS and Human Rights provide
both advocates and policy makers with useful tools for helping to ensure
increased atention to both HIV/AIDS and human rights™.

Since the 1980 s there have been an increased global push to combat the ever-
increasing HIV/AIDS epidemic. Redlisation of projected impacts of the disease
on the world' s sates pushed for further action. With the interest of education in

drafters of the Covenant to refer to both the resources existing within a State and those
available from the international community through international cooperation and
assistance.

13



mind, it has often been acknowledged that good hedlth means good education
learning potential™®, obvioudy not considering environmenta influences. With the
UN under the auspices of their Secretary General Kofi Annan, a greater effort
was made to include human rights across the spectrum of the internationa
disquiet. His belief was not anew one. Early advocates such as Jonathan Mann
recognized that infections thrived in the conditions of inequality*’, and
‘cryddlisation’ of such is seen in the Internationa Guideines on HIV/AIDS and
Humean Rights'™® that were developed at the Second International Consultation in
1996 convened by UNAIDS and the Office of the High Commissoner for
Human Rights™.

In September 2000, the UN member states reaffirmed their commitment to
working ‘towards aworld in which sustaining development and dimingting
poverty would have the highest priority’ 2 a the Millennium Summit. The
Millennium Development Goals™ were formed on the agreements and resolutions
from UN organized world conferences in the past decade and used to act asa

' Office of the United Nations High Commissioner for Human Rights and the Joint United
Programmein HIV/AIDS. HIV/AIDS and Human Rights: International Guidelines. UN Doc
HR/PUB/98/1 (1998)

'® Report of the Commission on Macroeconomics and Heal th, Macroeconomics and Health:
Investing in Health for Economic Development, presented by Sachs, JD. to Gro Harlem
Brundtland, Director General of the World Health Organisation on 20 December 2001, page
35

YMann J, Tarantola D. Responding to HIV/AIDS: ahistorical perspective. Health and
Human Rights 1998; 2: 5.

'® These Guidelines cover three main areas: improving governmental responses in terms of
multisectoral responsibility and accountability; widespread law reform and legal support
services; and supporting increased private sector and community participation in effective
responses to the epidemic. See Watchers H. Measuring Legal Implementation if the
International Guidelineson HIV/AIDS and Human Rights, Canadian HIV/AIDS Legal
Network — Canadian HIV/AIDS Policy and Law Review, Volume 6, Number 1/2, 2001, or
www.ai dsl aw.ca/M ai ncontent/otherdocs/Newsl atter/vol 6nos1-22001/discrimination.htm
accessed 17/07/02

19 Office of the UN High Commissioner for Human Rights and UNAIDS. HIV/AIDS and
Human Rights: International Guidelines. Second International Consultation on HIV/AIDS
and Human Rights, Geneva, 23-25 September 1996, HR/PUB/98/1

% www.devel opmentgoals.org/About_the goals.htm accessed 10/04/02

#! For more information see www.devel opmentgoals.org

14



framework for measuring progress. Education and HIV/AIDS (and other

diseases) are recognised as goals 2 and 6 respectively®.

2.1.2 Rightsaffected by HIV/AIDSin general

Aswas mentioned in the introduction to this paper, avicious cycle of where
HIV/AIDS cases increase, a decrease in educationa services transpires later, but
correspondingly. This has been most recently recognised by the UNAIDS
Interagency Task Team on Education asit released a new action plan:
“‘HIV/AIDS and Education, A Strategic Approach’ 2. It has the ambition to help
fight againg the spread of HIV infection through the increase in nationd efforts to
achieve ‘Educetion For All' goas. Without further explanation, i.e. with the
information we have before us, we can comprehend the possibility of how the
ambit of HIV/AIDS iswider than the naively expected connection as to the effect
of bad hedlth on the person who has the virus.

It isonly going to be written that HIV/AIDS can affect many human rights, from
the right to privacy?* and the right to life, to prisoner’ s rights, the right to marry
and the right to adequate housing. The mgority of these human rights influenced
and affected by HIV/AIDS, are dso on thislist for one other reason: they are
being breached because of discrimination. The right to not be discriminated
againg is one of the most fundamentd rights found in the mgor human rights
documents and tresties. Aswill be explained below, any case law concerning the
subject of HIV/AIDS is based around this principle of non-discrimingtion and the
connected right, for example the right to hedlth, which the case Stuation affects.

2 Goal 2: Achieve universal primary education; Goal 6: Combat HIV/AIDS, malariaand other
diseases

% www.unesco.org/education/just_published_en.pdf/hiv_approach_english.pdf, HIV/AIDS
and Education. An Interagency Strategic Approach, IATT, October 2002, accessed
02/11/02

* Through disclosure of HIV status by doctors or anyone el se without permission

15
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3 Education as a form of
HIV/AIDS prevention

3.1 The Right to Education

Education forms an essentid part of current human rightslaw. It isaprerequiste
for the exercise of human rights, in unison with afortification or multiplier of
human rights™ through promotion and respect. It is recognised, protected and
promoted through al stages of the spectrum: local through to globdl.

The common picture of education isachild recaiving ingruction provided by the
dae. It mus therefore be established that thisis not the only illustration the right
to education umbrellas. Different actors should be distinguished for usto
comprehend the extent that such aright exists. The diversty includes those who
provide education, such as teachers, parents and owners of educational
establishments; those who receive educetion; and the one who is legaly
responsible for those receiving education such as parents, guardians, society and
ultimately the state”®. From thisit can be seen that education reaches far beyond
the act of ‘indruction’ itsdf. Without education, many other individud rights can
be inaccessible such as employment and socia security. The purpose of
education is therefore broad, however Akkermans® believes that two functions of

education are of particular Sgnificance:

 Article 13(1) CESCR, “[State Parties] agree that education shall be directed to the full
development of the human personality and the sense of its dignity, and shall strengthen the
respect for human rights and fundamental freedoms.” Similarly Article 26(2) UDHR; Article
5(1)(a) of the UNESCO Convention against Discrimination in Education; Article 29(1)(b)
CRC

% Nowak M. The Right to Education. In Eide A, Krause C, Rosas A (eds). Economic, Social
and Cultural Rights: A Textbook. Dordrecht: Martinus Nijhoff, 1995, at 245-271, page 246

%" In De Groof (ed.) Subsidiarity and Education. Aspects of comparative educational |aw
(1994) 3-4
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The socialisation function that refersto education as avehicle for cultural
transfer from certain groups to the individual to enable theindividual to
function adequately in the social groups that are relevant to him, and

The qualifications function of education that refersto the acquiring of skills
and knowledge and, consequently, qualifications that facilitate access to

the employment market.

To thislatter point should be added:

The acquigition of knowledge and skills that facilitate protection for health so
that access to the employment market can be fully redised and achieved long
term.

Thisis something that will be darified as the paper progresses.

Asiswritten in Internationa Law, where there arerights, duties dso exist
concurrently, and the right to education is no exception. With human rights, the
conceptud counterpart is therefore governmenta obligations. Governments are
responsible consequently for their own populations. In reference to the right to
education, an obligation isimposed upon the state to create and maintain an
education system, which includes educationd programmes avallablein dl its
forms, a dl levels®. The state therefore, must ensure that educational ingtitutions
are functioning, which includes programmes and having educators, throughout its
territory. Curricula must be set, new schools built, teachers employed. These,
combined with conceptud structures of availability, accessibility, acceptability and
adaptability for al, are the core obligations®™. 1t is understood that, for every
human right, governments have responsibilities at three levels: they must respect
the right; they must protect the right; and they must fulfil the right™.

%8 E/C.12/1999/10 CESCR, General Comment 13 (8 December, 1999) Para6

# Op cit, E/C.12/1999/10, CESCR Committee, General Comment 13

* Eide A. Economic, Social and Cultural Rights as Human Rights. In Eide A, Krause C,
Rosas A (eds). Economic, Social and Cultural Rights: A Textbook. Dordrecht: Martinus
Nijhoff, 1995, at 21-40
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In the context of the right to education:

To respect the right means that states cannot violate the right
directly. This meansthat the right to education isviolated if
children are excluded from attending school on the basis of their
HIV status.

To protect the right means that a state has to prevent violations of
rights by non-state actors and offer some sort of redress that
people have knowledge of, and have accessto, if aviolation
occurs. Consequently, a state hasto ensure for example, that
groups motivated by extremist ideologies do not achieve their aim
in trying to stop adolescents from accessing reproductive-health
education.

To fulfil the right means that states have to take all appropriate
measures — legislative, administrative, budgetary, judicial and
otherwise —towardsfulfilling theright. If astatefailsto provide
essential HIV/AIDS prevention education in enough languages
and mediumsto be accessible to everyone in the population, this
in and of itself could be understood to be aviolation of theright to

education.

3.1.1 Generational Interpretation

Each human right can usually be assgned to a specific category or generation.
Classfication of the right to education has predominantly been included with
economic, socid and culturd rights. This can be considered unfortunate in some
circumstances due to the dominant misconceived perception that such rights are
non-justiciablei.e. lacking in remedies, and therefore deemed wesk. Asa
‘second generation’ right, the right to education is based on the socidist
philosophy that human rights can only be guaranteed by a positive Sate action: the
insurance to the state population that education will be provided without
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discriminatior™ and by combating existing inequalities in the access to, and
enjoyment of education by legidative and other means. However, dl human rights
are considered interdependent, indivisible and interrelated™, consequently
disqualifying the theory that the generations™ are a hierarchy within the system.
The terms however are il used and therefore must be mentioned here.

The right to education however is one of the few rights straddling the economic
sodid and culturd fidd, the civil and politica rights fidld and the third generatiorn™,
so-caled solidarity rights®, together with embodying individual and collective
rights. A typicd example of education being consdered acivil and politica right
is when discussing the free establishment of schools, or parental choice of
educationd establishment for their child's attendance. This exemplifiesthe
concept of freedom ‘in’, and *of" education.

Law itsdf has the purpose of setting instructions so that security and certainty can
be achieved. It defines entitlements, obligations, and possibilities if such things are
not successtully fulfilled. For the right to education (dong with the other human
rights), written and agreed law initiates from the international stage, for statesto
agree to, declare their commitment to, and accept the necessary action to be
taken if the commitments are not fulfilled.

3.1.2 International and Regional Instruments

Internationa human rights law is not directly gpplicable in most countries.
Standards are usually transposed and interpreted into domestic law, and applied
inthismanner. An example of this dudigtic gpproach iswith English Law, which

3! See UNESCO Convention against Discrimination in Education (1960), contains relevant
obligations of statesto promote equality of opportunity and treatment in education.

® The Vienna Declaration 1993, para.5

% For aclear explanation on generations of human rights see Steiner, P. & Alston,
International Human Rights in Context, and Akehurst’s Moder n Introduction to
International Law 7" Edition.

¥ See Article 15(4) CESCR and A28 (3) CRC
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is based on the common law system, the dternative is the monistic approaci™.
This, together with the wording of the internationd tregties concerning economic,
socid and culturd rights (with the exclusion of the ILO documentswhich is
imprecise over government obligations), are o closaly linked: “domestic legd
enforcement of aright is the essential prerequisite for [...] internationa

enforcement.”®’

At the internationa level, the right to education has been recognised through a
diverse range of universd and regiond instruments adopted after World War I in
away that reflects both the liberal and the socidist human rights concepts™,
Article 26 of the Universal Declaration of Human Rights (UDHR) declares the
right of everyone to free and compulsory primary education, and to equa access
to higher education together with the rights of parents to choose the type of
education their children recaive. Similarly, Article 13 of the ICESCR holds the
composite requiring non-interference and positive state action. In comparison are
regional examples: Article 2 of Protocol No.1 to the Convention for the
Protection of Human Rights and Fundamenta Freedoms (ECHR) lays the
emphasis on the rights of parents to choose the education for their children. In the
African context, Article 17(3) of the 1981 African Charter on Human and

People’ s Rights only focusesin this context on the duty of the State to promote
and protect ‘moras and traditiona vaues recognised by the community’. The
most detailed provison of the ams and objectives on the right to education
however, are held in the UN Convention on the Rights of the Child* (CRC). This
convention is regarded as the most universal slandard in the field due to there

%See General Comment No.11, reference E/C.12/1999/4, CESCR, (10 May 1999), Para2: on
plans of action for primary education: “In this respect, the right to education epitomises the
indivisibility and interdependence of all human rights”.

% SeeWallace, R, International Law, Sweet and Maxwell Publishing, 3rd Edition, (1997),
page 35 for more detail on these approaches

¥ Right to Education Primers No. 3, page 11, available at: www.right-to-education.org

% Nowak M, The Right To Education, Economic, Social and Cultural Rights, Eideet al
(eds) page 248

% Adopted November 1989.
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being 191 state ratifications®. Those who ratify the treaty agree thet the
education of the child shal be directed to:

The development of the child's persondlity, talents and menta and
physicd abilitiesto their fullest potentid;

The development of respect for human rights and fundamenta freedoms,
and for the principles enshrined in the Charter of the United Nations;

The development of respect for the child's parents, his or her own cultura
identity, language and vaues, for the nationd vaues of the country in
which the child is living, the country from which he or she may originate,
and for dvilisstions different from his or her own;

The preparation of the child for repongble lifein afree society, in the
spirit of understanding, peace, tolerance, equdity of sexes, and friendship
among dl peoples, ethnic, nationd and rdigious groups and persons of
indigenous origin;

The development of respect for the natural environment.

From thisit can be concluded that there exists a broad consensus on the mgjor
ams and objectives of the right to education™: to development in full of the human
persondity with the sense of dignity, and to achieve this, there must exist
substantial governmenta obligetions, or without such, the right to education could

not exist. These obligations are broken down into: availability, accessbility,

acoeptability, and adaptability.

Conceptual structuresfor the Right to Education include:
Availability, Accessibility, Acceptability, and Adaptability.

“*The only two independent states not to have ratified, as of 14 October 2002, are Somalia
and the United States.
“"'Not including all the controversy surrounding universality of human rights.
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This conceptua framework is established in General Comment 13 of the
Economic, Socid and Culturd Rights Committee and has been illustrated through
publications from the UN Specia Rapporteur for the Right to Education?. With

these in mind, the conceptua framework stands as follows:

3.1.2.1 Availability

A sufficent quantity of educationd ingtitutions should be found within the
jurisdiction of the gate. All ingtitutions and programmes should have buildings or
other protection from edements, sanitation facilities for girls and boys, safe drinking

water; trained teachers; teaching materials; libraries laboratories and computers™.

3.1.2.2 Accessibility

Three dimengons of accesshility exist: non-discrimination, physica accessihility,
and economic accessibility**. Non-discrimination must occur in law and in fact,
helping the most vulnerable groups achieve access™. A basic mechanism to
creste and uphold equal opportunities isto make basic education compulsory and
free, and remove differentia treatment of learners, with the exception being unless
it serves the public interest or purpose™. This sort of differential trestment would
be acceptable if it benefited a certain group of learners who require specia
protection so that they may enjoy the right themsdlves®. Physicd accessibility is
somewhat self-explanatory in the sense that access to learning must be within safe
reach, either relating to geographica location or modern technology with distance

learning.

“ www.right-to-education.org L ook at the education * Primers

8 E/C.12/1999/10, CESCR General Comment 13, 8 December 1999, Para. 6 (a)

“ General Comment 13 (1999) para. 6 (b)

“* The prohibited ground are specified in paras 31-37 on non-discrimination in General
Comment 13, op.cit

“® Article 4, Convention Against Discrimination in Education (1960)
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Specificdly, accesshility is defined differently depending on what stage of
education is being discussed. Governments are obliged to secure access to
education for those children who are digible, i.e. in the compulsory age range for
education, and such education should be free of charge. The two mgor
internationa instruments then differ on the fina age that free education should
continue. The ICESCR purports to have free education to the highest levels
(progressively of course), however the CRC unreservedly gpproves of the
charging of feesin the secondary and tertiary stages while reiterating free primary

education endorsements.

3.1.2.3 Acceptability

Education provided should be of relevance, culturaly acceptable and of good
qudity.

3.1.2.4 Adaptability

There should be flexibility to education in the way that it adapts to societies needs
and how it moulds to the needs of learners. supported by domestic courts. An
increased conceptud dissociation between ‘school’ and ‘education’ is occurring
in developing countries, as the increasing numbers of children who are unable to
attend schools have to be addressed. Education must be taken to them, whether
they are in confinement, working during school hours, or there are just no
educationd establishments in the geographicd vicinity of their homes.

For an illustrated breakdown of this conceptual framework, attention

should be paid to Appendix 1.

" Limburg Principles on the Implementation of the International Covenant on Economic,
Socia and Cultural Rights (1986), para 39
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3.2 A Preventative Tool

The introduction to this paper highlighted that good quality education is a powerful
wegpon againg HIV/AIDS, while HIV/AIDS isitsdf a powerful wegpon against
the infrastructure of education. This endless circle is one that must be addressed
further here as we discuss how education can be used as a preventative tool
againg future infections and discriminatory thoughts and actions on the basis of
HIV/AIDS.

Nonethe ess, how does education achieve such a high status in the role of
prevention? A home or community environment is not necessarily the easiest
forum to talk about AIDS or risk behaviours that can lead to HIV infection.
However, in theory, most young people, if not dl, will attend school a some
point, and it is therefore through schools that the topic may be addressed. The
children will bein an enviroment with a curriculum, teachers and importantly, a
peer group. A classroom environment can teach information, together with skills

and aso help to mould and form attitudes.

Education faces challenges throughout the world, in as much as the concept itself
can operate without any interference from another capability/influence. According
to a 2002 World Bank report® there are il a least 113 million children aged
between 6 and 12 who are out of school in developing countries: two thirds of
them girls. Advancement to achieve the Education For All (EFA)* agreed godls
and therefore those confirmed in the Millennium Development Gods™ has been

“8 Education and HIV/AIDS: A Window of Hope, 2002, World Bank

“ Thisis acommitment given new vitality by theinternational community in April 2000 at
the World Education Forum in Dakar, Senegal, building on the 1990 World Conference on
Education For All in Thailand. The aimisto achieve education for “every citizen in every
society”. Specifically itsambition isto get every child, especialy girls, those in minorities,
and any other child with special circumstancesin to education by 2015: an education which
is completely free and compulsory and of agood standard. 164 countries have endorsed the
programme by adopting the Dakar Framework for Action.

0 n September of 2000, the Millennium Summit was held which produced the Millennium

Goals: established yardsticks built upon UN conferences and meetings over the last decade
for developing countries, and also for developed countries regarding funding. In relation to
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somewhat potholed and ridiculed. At lesst 55 of the poorest countriesin the
world are known to be unable to achieve universal primary enrolment by 2015,
and it is reported that between 28 and 31 of these affected countries are dso
among the 45 worst affected by HIV/AIDS™. However it must be reminded that
athough the ambitions of EFA will be hard to achieve, no matter what the result

will bein 2015, progress will be made.

Education can be seen to be pivotd in the achievement of the Millennium
Development Gods™. International ingtitutions such as The World Bank and
UNAIDS in their recognition of the effects that HIV/AIDS is having on education
systems around the world, argue that generad basic education — and not merely
ingruction on prevention — is among the strongest wegpons againgt HIV/AIDS:
skills based on hedlth education must dso be linked to the devel opment of
decison making facilitiesin each child and other inter persond skills. This generd
basic education must be ensured together with equal opportunities for girls,
especialy among secondary education. In an annua report, UNAIDS described
asudy from Uganda where infection rates among young women of al educationd
backgrounds decreased, but the decline was most gpparent in the group of girls
with a secondary educatior™. Other studies focusing on 15-19 year olds have

the subject of this paper, three of the goals stand out (and six of the eight are promoted
through education itself):

Goal 2 - universal primary education by 2015;

Goal 3 —promotion of gender equality and empowerment of women;

Goal 6 —combatment of HIV/AIDS [and other diseases]. Theaim to halt HIV/AIDS

and to reverse the spread by 2015.
With reference to the goals now in more detail: thefirst two, are two of the most important
EFA goals. The non-discrimination goal on gender is another salient objective, which, if
placed in the context of HIV/AIDS, isan areathat requires an immediate response. . In
referenceto goal 6 regarding HIVV/AIDS specifically, the major impact of HIV/AIDS
worldwide istheinfection of the young. Asstated above, at |east half of all new infections
are among 15-24 year olds, and with their deaths, development is truly undermined.
51

www.unaids.org/whatsnew/press/eng/pressarcO2/EducationandHI VAIDS 181002 _en.html ,
In Turning the Tide Against HIV/AIDS, Education is Key, 18 October 2002. This document
uses the figures of 28 and 45, compared to the World Bank publication: Education and
HIV/IAIDS: A Window of Hope, op cit, which uses figures of 31 of the 55 countries not
expected to reach EFA targets being among the 36 most affected by HIV/AIDS

°2 Op cit, supranote 28

> UNAIDS, Report on the Global HIV/AIDS Epidemic, 2000, Geneva
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found teenagers with more education, are more likely to use condoms and less
likely to engage in casua sex compared to their less educated peers™.
Consequently this purports the theory that access and qudity areinterlinked in
providing a bass for adequate prevention within education againg HIV/AIDS and
other smilar diseases, and subsequently pushes for AIDS responses to be fully
integrated in the pursuance of nationd education gods.

Although there is a strong advocacy for education metamorphosising into the best
form of prevention, arecent sudy by researchers at the University of Sussex in
the UK *°, says there’is little evidence to show that school-based HIV/AIDS
education has had amgjor impact on sexua behaviour in SSA’. However, it is
aso noted in the study that it isthe limitations in ddliverance of such education that
appears as a problent®. Such aview is not greatly recognised in an internationdal
perspective. Such prominent figures such as UNAIDS and UNICEF sriveto
improve education methods so that HIV/AIDS education may be integrated into
the every day curriculum and life. Early prevention has been seen to benefit
countries such as Uganda and Senegd with the possibility of Zambiafollowing a
similar course to Uganda®’. It iswith dl thisin mind that we return to Akkermans
two sgnificant functions described previoudy. The acquisition of knowledge to
"facilitate access to the employment market’” is no longer the primary god. The
primary emphasisis to be able to gain the knowledge to protect yoursdlf, and
combine them with the necessary kills so that you may reach the possibility of
long-term employment, one which will hopefully be lived on the mords and
principles gained through the education received.

* Found at www.avert.org/aafricahtm HIV and AIDSin Africa. Asaside note, thiswas
not the case at the start of the epidemic, as education tended to go hand in hand with amore
disposable income and higher mobility, both of which increase casual sex and HIV risk.
Education has switched from LIABILTY to SHIELD. Accessed 15/11/02

% www.sussex.ac.uk , also mentioned at www.avert.org in the’ Recent News' section; ’ East
African Standard’ Article, 02/11/02 Aids education fails to change behaviour.

% E.g. Teachers are too shy to teach sex education, or lack acommitment in an already
overcrowded and examination driven curriculum

*" Uganda has brought its estimated prevalence rate down to around 8% from a peak close
to 14% in the early 1990’ s with strong prevention campaigns.
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4 The Destruction of Education

Having established what the right to education entails and how education itself
helps prevent HIV/AIDS, we must now turn to HIV/AIDS expressy and how it
contributes to the destruction of education systems. In this section, the globa
impact of HIV/AIDS will be clarified and then broken down into the effects
throughout the African continent. Thisillugtration can then be used asabasisto
edtablish abrief intangible picture of the devagtation HIV/AIDS is causing to the

region.

[llugtrations will then follow to show how discrimination is related to HIV/AIDS
and amilar issues. Discrimination can be argued to exist through fear of things
unknown, historic prejudice passed through generations, or through lack of
education. It iswith thisin mind, thet the act of discrimination isviewed in alegd

context through some internationd case law associated with HIV/AIDS or amilar.

Following this establishment of how discriminetion is viewed in alega context,
assessment will be made asto how HIV/AIDS has adirect impact on the
education systems and its possible outreach. This will include establishing the
effects of illness and the degth toll itsdlf on those infected, and affected by the

disease,

Firgt however, we must return to our basic picture on the globd stage of the

effects that HIV/AIDS is causing.

4.1 General

| do not claim to be amedica expert, nor do | try to explain the complex medical
terms of HIV/AIDS. What will be discussed however istheimpact of the virusin
terms of effect on the society and the educationa system.
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The AIDS epidemic, since being identified, has spread over dl regions of the
world, and whereit is not seen, thereis dill no guarantee it does not exist. It is
regarded no longer asavird disease, but apandemic in some areas. a
widespread epidemic that affects awhole people. Recognition must be made of
the fact that the pandemic consists of multiple and overlgpping epidemics, each
having distinct characters, varying between regions and countries. What once
was described and held as a homosexual disease has now to be termed as one
that affects any member of the genera population. No other diseasein history
has had such an effect on the world' s resdents, and specificaly the youngest and
most vulnerable of such. Prevalenceis high among the young generation and is
risng rapidly. Inaction againgt the threat has proved to be a deadly mistake, as
acknowledged by Peter Piot, the Executive Director of the joint UN Programme
on HIV/AIDS (UNAIDS)®. Itisinthelast two years that the intensity of
common purpose to combat againgt HIV/AIDS has increased to its highest leve.
Through the media, non-governmental organisaions, activists, doctors,
economists and dissmilar, communities and netions have been animated to act as
political will has sdf-syled itsdlf to anew height.

However, it is the previoudy mentioned inaction that till erodes the paths made
by those who do act. It isthese governments who do not acknowledge to the
danger that should be faced by the world as one, who repudiate the possibility of
success againg the prevention and hopefully one day, the eradication of
HIV/AIDS.

It has become recognised that there exigts three stages of the epidemicina
society: aslent, unseen epidemic of HIV infection; the epidemic of AIDS itsdlf
when the HIV sats off life threatening infections; and the third being the epidemic
of sigma, discrimination, blame, denid: dl of which increase the difficulty in

% UN Report on the Global HIV/AIDS epidemic 2002, UNAIDS
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atacking the first two phases™ by pushing the disease out of the public eye
underground through the possbility of shame.

Worldwide
21.8 million people have died since the epidemic began
5.3 million people were newly infected with HI'V in 2000
36.1 million people now live with HIV/AIDS

61

4.1.1 Global

In the year 2000, three million people died of AIDS worldwide. Of thisthree
million, 2.4 million deaths were in sub-Saharan Africa. Another 36.1 million men,
women and children were living with HIV or AIDS, with 25.3 million in sub-
Seharan Africadone®. By the end of 2001, UNAIDS estimated that a further 5
million new infections existed. Socia and economic impacts of AIDS threaten the
wedl-being and security of millions of children. The Human Rights Watch World
report 2002 on Children’ srights highlights Thailand as having an estimated
300,000 desths from AIDS since the sart of the epidemic, resulting in alarge
quantity of orphans having to be cared for by other family members. Eastern
Europe and the former Soviet States have experienced arapid growth in cases
which isbeing put down to the increased use of injected drugs: affecting children
asthey are drawn into drug usage a an early age, and through the loss of their
parents.

In arecent report by the National Intelligence Council®, it is highlighted that there
will be adramatic growth in HIV infection ratesin Russa, China, India, Nigeria

* UNAIDS, World AIDS Campaign 2002-2003 A conceptual framework and basis for
action: HIV/AIDS stigma and discrimination, June 2002, page 7, also see: Mann, J.
Statement at an informal briefing on AIDS to the 42™ Session of the United Nations General
Assembly, New Y ork, 20 October 1987

% http://www.caa.org.au/horizons/february _2001/aids.html , accessed 27/05/02

® |_ook at UNAIDS reports

® http://www.unaids.org/epidemic_update/report/Epi_report.pdf and

http://unaids.org/fact sheets/ungass/word/FSoverview_en.doc, accessed 18/03/02

& www.odci.gov/nic
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and Ethiopia over the next decade. In consequence, regiond stability isat
question, specificaly when talking about the last two. The pandemic in Centra
and Southern Africaislikely to pesk and even possibly declinein some arees.
athough projected infection rates are still estimated at between 30 and 35 million
by 2010.

The picture stands a the developing world holding around 95% of the global total
of more than 36.1 million people living with HIV/AIDS. The devagtation and
impact such avirus can causeisonly just now garting to be fully redised. As
increasing numbers of people become sick with HIV and later die from AIDS, so
too do the family units and communities around them as poverty becomes the,
due to fewer adults being hedlthy enough to support the growing number of
dependents, especially the orphaned childrer™. Thirty percent of people
currently infected with the virus are under 24 years of age, and this pattern is
highlighted further by the fact that of the new infectionsin the developing
countries, the majority of HIV cases belong to the age range of 15— 24%. When
it comes to education specifically more than 113 million children, aged 6 12, are
out of schoal in developing countries, two thirds of them girls, and of those who
actudly enter school, onein four drops out before literacy is attained.

4.1.2 Africa

The population of Africais 0.7 billion indluding 28.5 million living with
HIV/AIDS®. The HIV/AIDS epidemic is estimated to have started in the late
70's, early 80's, with AIDS being now deadlier than war itsdlf: in 1998, 200,000
Africans died in war, but more than 2 million died from AIDSY’. There are now

gxteen countries across Africain which more than one-tenth of the adult

* Briefing Paper, HIV/AIDS and the Education Sector: Impacts and Responses, March 2000,
Compiled by Elsey, H. for ActionAid Education Department, page 5

% UNAIDS (1998) Al DS Epidemic Update, www.unaids.org/epidemic _update/index.html

% World Bank Annual Report 2002, www.worldbank.org/annual report/2002/chap0502.htm

% www.avert.org/aafrica.htm accessed 28/11/02
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population (15-49) isHIV positive. The percentage in Botswana is 35.8%, and
South Africa 209%6°. Southern and Eastern Africais facing infection rates of
unprecedented levels for any disease so consstently fatdl.

Obvioudy the importance of teachersin education is unquestioned, however in
1999, an egtimated 860,000 children lost their teachersto AIDS in Sub-Saharan
Africa, specificaly: in Zambia, degths of teachers caused by AIDS are equivalent
to about half the total newly trained in ayear®.

The traditiond family unit and system is the backbone of African society,
however, thisis been corrosively eroded by HIV/AIDS and more and more
weight is put upon the family system itsdf due to the necessity to care for orphans

of extended family members for example™.

Uganda represents hope for the other African countries. The estimated
prevaence rate was brought down by 6% in the early 1990's. Senegdl is another
example where infection rates have been stabilized, and it has been suggested that
signs of dedline are sarting to be recognised in Zambia'™.

With such high levels of HIV prevaence in the region, the topic of discrimination
must be acknowledged due to the possibilities that so many people could be
affected by it. Thiswould have to be done even without us knowing oursaves the
severity of the problem, which will be explained further below.

% http://www.caa.org.au/world/heal th/hiv/study/index.html#demographic, accessed
01/08/02

% http://unaids.org/worl dai dsday/2001/Epiupdate2001/EPl update2001_en.doc

™ There has not been much study gone into this area, however astudy in the Cote d’ Ivoire
showed that extended familiesfind it harder to assign substitute parentsto children
orphaned by AIDS than to children orphaned by other causes.

M UNAIDS, June and December 2000
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4.2 Discrimination

Discrimination thrives in asociety that is uneducated in the area of HIV/AIDS.
Thislack of knowledge breads unnecessary fears about way's the disease spreads
for example, and in itsdlf pushes the disease further into the field of shame.

The right to freedom from discrimination for children sems from provisonsin the
CRC, and in genera dso from: ICCPR; ICESCR; CEDAW,; CERD. Moreover
it is explicitly guaranteed in the Convention againgt Discrimination in Education’,
which as of July 2001 had 90 gtates party toit. Interms of the right to education,
nondiscrimination is being mentioned due to the fact that it is through this human
right that the cases relating to HIV/AIDS have been brought before courts.
Litigation involving economic and socid rights specificdly is rare compared to that
of cvil and politicd rights. The civil and politica side of the right to education —in
the sense of parentd freedom discussed above — only redly existsin Europe and
westward. The African continent has no redl examples of such. Nonetheless,
cases that have involved concern for economic and socid rights have been
brought interdependently with the right of non-discrimination. Consequently,
when a case with the geographicad theme (in terms of human rights) of education
is being fought, it is most undoubtedly brought by using discrimination due to
HIV/AIDS asthe bass. The UN Commission on Human Rights has recently
unequivocally stated in its resolutions”, that the term * or other status in non-
discrimination provisonsin internationd human rights texts should be interpreted
to cover hedth satus, including HIV/AIDS. Also confirmed isthat
‘discrimination on the basis of HIV/AIDS datus, actud or presumed, is
prohibited by existing human rights stlandards . Conseguently, discrimingtion
againg people living with HIV/AIDS, or those believed to be infected, on

whatever grounds, is a clear violation of their human rights.

2 www.unhchr.ch/html/menu3/b/d_c_educ.htm Adopted by UNESCO on 14 December 1960
¥ Resol utions 1999/49 and 2001/51
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Internationdly there have been few cases specificaly referring to HIV/AIDS and
the right to education: they predominantly relate to hedth and disahility.

Education should be provided without discrimination and by
combating existing inequalitiesin the accessto, and enjoyment
of, education by legidative and other means

421 CaselLaw

Case law, whether it isinternationd, regiona or nationa does not regularly
discuss breach of the right to education. One way to work round this lack of
information however, is through the process of cases concerning discrimination
and economic and socid rightsin generd. Thiswill illugtrate the possibilities when
HIV/AIDSisamgor dement of acase. Internaiondly, and also aclear
illugtration of the above perception that economic and socid rights are litigated
more so in Europe, three cases will be mentioned. The first two are Irish cases
concerning children/young adults with disabilities having their access to education
limited but they will be discussed through only one of them. The third will be used
more as a highlight as to the comparison between recent and current debate in

South African and other countries case law on the term “ disability’.

The two Irish cases are explicitly linked as both concern the disability of autism.
O Donoghue v Ministry for Hedlth et d™ camefirst in 1996, followed by Sinnott

v Ministry for Education in 2001. The second case is the one to be most
referred to for our benefit.

“Thereality isthat the congtitutional obligationsto provide primary
education, training and health carefor the plaintiff and otherslike
him isthat of the State per se.”

L L A A~ A T T > L T 1T = L 7
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Autism is not to be directly compared to a child infected with HIV, this must be
made abundantly clear, nonetheless, the principles in this case show how South
Africacould face amilar problemsif such cases arelitigated. In Snnott, Irdland
successfully argued that the High Court ruling in favour of the autistic”” man had
breached the principle of the separation of powers between the judiciary and the
political body by actudly telling the Government what educetion service to
provide. The Chief Justice was done in his agreement with the High Court that
the State was obliged “to provide free primary education for the plaintiff
appropriate to his needs for aslong as he is capable of benefiting from same”.™
Thisis of particular relevance to South Africa due to the ruling over separation of
powers. No court hasthe ability to rule that the Government must enforce its
obligationsin a specific manner. It istherefore argued that for a case to cometo
court concerning the right to education, a secondary human right must be included
in the claim, and thisideawill take usto the findl case.

The third case to be mentioned is Bragdon v Abbott (1998) US Supreme

Court”

. Thisisrelevant due to its comparative nature with possible South African
caselaw. In genera, over the past few years there has been dispute whether
HIV/AIDS can be classfied as a disability; a separate ground for non-
discrimination clauses; or included in the * other status category on non-

discrimination grounds. Bragdon and Abbott clarified that in the USA, people

® Trial Judges comment in Sinnott case, op cit

" Classed for the purpose of this case as a’ severe disability’

" In fact, the compensation was still paid to the plaintiff even though the result was
overturned in the Appeal Court. The dispute over separation of powerswas centred on the
fact that as soon as the child became an adult in the eyes of the law, the state was not
obliged to provide free primary education. It wason this principle that the appeal to the
Supreme Court was made.

™ Bragdon v Abbott et al, 524 U.S. 624 (1998), June 25 1998
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with HIV have the right to anti-discrimination protection under the Americans with
Disabilities Act 1990.

Although it may be congdered the paper is getting aheed of itsdf in discussing
South Africa specificdly, it is necessary to do so in as much asin the reasoning
behind, and case law precedent itsdf isvauable. It isto the South African
Equality Act™ that views must now be had. Arguments have been abundantly
clear in South African circles over whether HIV should be classed as a disability,
or brought into the * other grounds' category. Foreign law has supported this:
symptomatic HIV and AIDS should be protected as adisability. Itisnot just the
USA who holds such an opinion; countries such as Canada and Austrdia have
amilar outlooks. It isevident therefore that Internationa laws supports HIV
divergently as.

A dissbility

A separate ground for non-discrimination

An ‘other gatus ground for non-discrimination (when not listed

specificaly)
Thisfina point can be seen through the UN Commission on Human Rights
confirmation that ‘ other status should include hedlth status, including HIV/AIDS.

In South African case law specifically, the incluson of HIV/AIDS in ‘other
grounds has been dlearly employed in Harksen v Lane et d (1997)%. Here the

Condtitutional Court of South Africadeveloped atest for deciding whether a
person had been unfairly discriminated againgt on any ground, including a ground
that was not specificaly mentioned in one of the 17 named in the Equdity Clause.

% Full titleisthe * Promotion of Equality and Prevention of Unfair Discrimination Act (2000)’.
It contains 17 listed grounds for discrimination: race, gender, sex, pregnancy, marital status,
ethnic origin, social origin, colour, sexual orientation, age, disability, religion, conscience,
belief, culture, language, and birth. It also state you can not discriminate against a person
for grounds other than those listed, where HIV infection could be included.
www.workinfo.com/free/Sub_for_legres/data/act4.pdf, accessed 05/08/02

8 Harksen v Lane NO and others 1997, CCT 9/97, (7 October 1997),
www.concourt.gov.za/appl1997.html , accessed 28/11/02
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The court said: “The right to equdity is violated whenever a person is tregted
differently in away thet is unfair discrimination.”® Harksen developed the idea
givenin Prindoo v. Van Der Linde and Another (1996)% where the Constitutional

Court said that not al cases of differentia trestment are unfair discrimination. The
differentia trestment must o hurt aperson’sdignity. These principles of ‘unfair
discrimination’ and * affecting the human dignity’ were engaged in the more recent
— abeit employment case—of Hoffman v. South African Airways (2000),

where it was established by the Congtitutiona Court, that refusng employment to
aperson smply because he was living with HIV affected his dignity and was

unfair discrimination.

As has aready been established, the aim of education in generd isthe
development in full of the human persondity with the sense of dignity®.  If the
requirements highlighted in the above cases are to be gpplied to an education case
where a child or adult were refused access because of their HIV status, the
outcome would more than likely be that the act was discriminatory. Such a
satement is not entirely unfounded in as much as laws of the South African
congtitution and inclusions in documents to be discussed more below such asthe
Tirisano Document, South Africal's Strategic Plan to Fight againg HIV/AIDS
2001-2005 and more, include the view that discrimination on account of

HIV/AIDS in the education sector iswrong.

% The Harksen case sets a test structure to establish whether has been unfairly
discriminated against: 1. The person discriminated against must show that they were treated
inaway that was different from others; 2. If it is shown that treatment was different for the
reason of one of the ones given on thelist then it isimmediately believed that there was
discrimination and that it was unfair. The onusistherefore on the person using
discrimination to prove otherwise; 3. If the treatment was not on thelist of 17, for example
with HIV/AIDS, then it must be shown that the basis for differential treatment may seriously
harm the sense of dignity of the claimant, or another such serious way; 4. Proof must then
be established that the discrimination is unfair due to the way it affects you or others.

% Prinsoo v Van der Linde 1997 (6) BCLR 759 (CC)

# Hoffman v South African Airways 2000 CCT 17/00 (28 September 2000) 2001 (1) SA 1 (CO);
2000 (11)BCLR 1235 (CC)

% |_ook back to the CRC references in Chapter 3
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In June 2002, the High Court in Johannesburg ordered a private nursery school to
take steps that could lead to the child's enrollment when the child was HIV-
positive®. Although this appears to be one of theillusive case law in South Africa
referring to education and HIV/AIDS, the principles from other areas of case law
must be carried over. As can be seen from this case concerning the HIV-positive
toddler’ s access to a private nursery, dignity is affected and consequently in
objecting to the child being admitted on grounds of HIV, the group has not
followed the expected conduct supplied by such acts of state legidation described

above.

In the South African Strategic Plan to fight againgt HIV/AIDS, discussed below,
part of sdlected strategies includes the setting up of a database to collect
information on the nature and extent of discrimination againgt people affected with
HIV/AIDS, to review existing legidation and to ensure the protection of rights of
people living with HIV/AIDS, and improve access to justice for people
infected/affected by HIV/AIDS. All thisisincluded in God 14: Cregte an
Appropriate Socia Environment®’, which also indudes objectives to implement

measures to facilitate adoption of AIDS orphans.

What this case law and congtitutional obligations show, is that wherever
HIV/AIDS s involved in alegd action, it dominantly includes the act of
discrimination. Internationd instruments congtantly highlight the objective of a
non-discriminate world society, which iswhy the term is such a core objective of

internationa humean rights law.

Discussion will now move to the people who are discriminated againgt. The
variety of people affected will become evident to the reader, and hopefully, will

encourage further discussion on the subject, and a broader understanding of just

% Found at www.aeqgis.com/news/re/2002/RE020924.html , accessed 10/12/02, SAfrica
Lawyer Sams School Rejecting HIV Child, Reuters Sept 19, 2002
¥ South African Strategic Plan to fight against HIV/AIDS, page 25
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how much such an illness can affect awhole society, and act as a background for
the South African cases studly.

4.3 Effects of lllness and Death Toll

For the purpose of this paper, identification will now be made of those who are
affected by HIV/AIDS. Aswill be seen, theligt is not soldy inclusive of those
who are HIV positive in educationd establishments. Externd influences exist that
must aso be recognized. Without acknowledging such parts of society, this
paper would be inaccurate in its full content. As has aready been distinguished, it
is not only those carrying the virus or who die from AIDS that are affected, the
people who surround those infected through family units, work environments,
learning environments, al are impacted upon. In recognition of those affected by
HIV/AIDS, divisions have been made into the following categories:

Education staff

Learners

Familiesliving with HIV/AIDS
Orphans of AIDS

Street Children

School-age girls

Each category will then be broken down so the main points are recognized before
afull descriptionisgiven. Thisglobd description will then be related to the
Stuation South Africaisfacing in chapter 5. 1t will aide recognition of whether
certain effects are worse than othersin the country. Reason for choosing these
categories stem from the area of education itself. The first two groups, the reader
will redise, are obvious to the sphere of education, while those following are
predominantly the groups that, through my research, have been found to be
severdy influenced by HIV/AIDS, and are inclusive of an age group of those
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youths who should be in the education environment, but through the necessity to

urvive are not able to achieve this luxury.

4.3.1 Education Staff

Mortality
Absentesism
Reduced Productivity
Sigma

Rurd Drain
Education Strategy

Community Resource Saturation

HIV/AIDS impacts on the supply of education as much as on the predictable
demand. Teachers may actudly be more vulnerable to infection due to the nature
of their job: often being separated from their families and mobile. A study in
Tanzania projected that 14,460 teachers would die from AIDS by 2010 costing
$21 million in training for replacements™®, and Swaziland estimates that it will have
to train more than twice as many teachers over the next 17 yearsjust to keep the
services at the 1997 levels™. One teacher desth deprives an entire class of pupils
of their education. It is estimated that 860,000 children lost their teachers to
AIDSin 1999, or an dternative breskdown concerning primary children is
illugtrated in the table below. 1t is not only teachers who are affected however,
adminigration staff, managers, inspectors, financid saff are dso involved. Losng
people from any of these areas represents aloss of sector knowledge and could
even result in the trandfer of in-service teachers to these positions to cover,

consequently increasing the loss the teachers from the teaching staff of adding

% World Bank, AIDS Prevention and Mitigation in sub-Saharan Africa: An Updated World
Bank Strategy, 20 April 1996

% www.avert.org/aafrica.htmAids in Africa, 8 March 2002, accessed 03/12/02

% Kelly, M, J. HIV/AIDS and Education in Eastern and Southern Africa. The Leadership
Challenge and the Way Forward. Report for the African Development Forum, (2000)
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extraresponghilities to their already hectic schedules. A World Bank analysis

clams an infected teacher islikely to lose up to 6 months of professond time
before developing full-blown AIDS, and another 12 months after this™. Funds

available for replacement teachers are tied up in sickness benefits.

Teacherless Children because of AIDS, 1999

Number of Primary School Children
Who Lost a Teacher to AIDS in 1999

Democratic Republic of Congo 27,000

Ethiopia 51,000

Kenya 95,000

Malawi 52,000

Nigeria 85,000

South Africa 100,000

Tazania 49,000

Uganda 81,000

Zambia 56,000

Zimbabwe 86,000

Totd for ten countries 682,000

92

Teachers and other educationa establishment staff are not just affected through
dying from AIDS, the period of HIV infection must be consdered where
increased time off is required to combat HIV-reated illnesses forcing other
teachersto cover classes again adding to workload. Alternatively, sck days may
have to be taken to care for family members who are Sick, if the teachers are not
sck themselves, or even to atend funerds of family and colleagues. Teachers
and other gtaff may aso be absent due to the emotiond strain of caring for sick
relatives, or dueto the loss of afamily member. Emotiona build-up due to
uncertainty about their own HIV statusisaso to be consdered. What must dso
be redised in relation to thisis the fact that as more and more teachers become
infected at school, stigmamay drive divisons between the teachers and sudents,
and the surrounding community may blame the teachers themsdlves asthey are

s World Bank, Confronting AIDS: Public Prioritiesin a Global Epidemic, A World Bank
Policy Research Report. New Y ork. Oxford University Press, (1999)
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viewed as outsiders who have brought disease to the community. Petterns have
been reported that femae teachers are more likely to be affected in this manner
than male teachers™,

Urban/rura biasis starting to emerge as a possible threst to a Sates
implementation of the right to education. Asthe number of teachers and other
educationd staff who become infected increase, those carrying the virus prefer to
be closer to hospitals for example so they can reach medication. Amenities such
as these are not necessarily plentiful in the rural landscape of the country™.
Losses of teachers may aso be evident through the attraction to better paid areas
of employment, so they would leave the education sector dtogether.

In terms of educationa strategy, it has been reported that attempts to help
children affected by HIV/AIDS have backfired in the sense that introduction of
free primary education overdretches the education system and dramatically
reduces the quality of education availableto al childrer™. An increasein teachers
being trained could be eroded away, as the possibilities of these very same new
teachers having HIV infection is high, congdering the mean age group that goesto
universties for tertiary education is the same age group most likely to be infected.
Resources available for education will most likely be reducing due to the
imbaance of what funds are available from the government compared to the
dramaticdly increasing cost of HIV/AIDS, and as communities suffer through
illness and desth, adults become |ess able to contribute their own resources of
building and maintaining schools, which would have been a common occurrence
previoudy.

%2 UNICEF, The Progress of the Nations, 2000, p. 8

% World Bank, Education and HIV/AIDS: A Window of Hope, (2002), page 13

“1bid.

% Op cit. Children Affected by HIV/AIDS: Rights and responses in the devel oping world,
page 25
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Teacher attrition can be high in HIV/AIDS infected aress as the stress of
workloads and family worries wears the educators down. 1t has even been
suggested that programmes for HIV/AIDS education themsalves increase this
erosion of morale asteachersfed they are not experts on thisareaand training is

not good enough for them to then go and educate the children about it.

4.3.2 Learners

Increasing infant mortdity rates

Class9zesincreasng

As stated in a US Census Bureau report™, the effect on this area of education is
lessclear. Although the numbers totaled for a school age population would be
amadller, this same tota will continue to grow in 20 of the 26 wordt affected
countries of HIV/AIDS in the world by 2015. This growth would be despite the
fact, that in the countries which are mogt affected by HIV/AIDS, and where the
gpread of HIV isnot contained, AIDS may increase infant mortality by as much
as 75% and mortdity in children under 5 by more than 100%. Thesefiguresare
however, from the same source”, which tends to make the situation undlear.
What is evident isthat HIV isreducing the number of HIV positive women having
babies partly because they will die before they reach the end of their child-bearing
years. What must be considered however, isin the countries where demand for
education is decreasing due to HIV/AIDS (from fewer children being born and
reaching education age) thisisinclusve of adecrease in the number of children
who can afford to go to schooal, or even want to stay in schoal if the stigma factor
isto be consdered here. Therollover effects of this would create a Stuation
which would take alot of work to change back: one where fewer educationd
establishments would be required so closure of many would not be unexpected,
and in this closure, many more children (or adults in need of education) would be

% Op cit, World Bank, Education and HIV/AIDS: A Window of Hope, April 2002, page 15
9 Op cit, Elsey, H. Briefing Paper, page 3, UN Census Bureau reference
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excluded from accessing tutorship, even those who can afford and want to have

an education.

Despite the high mortality rates of teechers, in al but six of the developing
countries mogt affected by HIV/AIDS, student populations are ill incressing. In
relation to supply of education aswell as demand, class sizes increase due to the
reduced number of available teachers from among other reasons, the previoudy
described absentesism. Demand has not necessarily increased, athough the
demand that exists cannot necessarily be fulfilled by the supply available.

Theimpact of HIV being in the family environment is explained below, however
what must be recognised in this case of demand, is that as more family members
get sck from HIV or smilar, children may be forced to drop out of school to start
earning money, or Smply because fees have become unaffordable.

4.3.3 Familiesliving with AIDS

Number of dependents

Adult illness and mortdity
Children withdrawn from school
Loss of vertica knowledge

Each HIV/AIDS case goes beyond the ambit of the family unit: conceptua
Spillover. It escapes from the boundaries of the family unit and osmosis s through
to the wider community and eventudly impacts up on region development. A
tangible example of such a phenomenon is the number of orphans caused by

HIV/AIDS®,

% Elsey, H. *Briefing Paper — HIV/AIDS and the Education Sector: Impacts and
Responces’. Action Aid Education Department, March 2000.
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Large numbers of children in afamily, whether they are descendants of the
parents or have been taken in as their own, reduce the ability of poor familiesto
invest heavily in the education and hedlth of each child. This cause and effect has
been described as the * quality-quantity tradeoff’ *°. Similarly, a high burden of
disease in the same family trandates once more into an increased low investment
per child in education and hedlth. A study in Thailand'® found thet rural
households experiencing HIV/AIDS related iliness and death were mainly the
lowest income group in the community. The average income of these households
was only 66% of those households experiencing non-HIV/AIDS ilIness and
death, and equaed 55% of the income of those households experiencing no deeth
in recent years. This study shows that HIV/AIDS affected households appesar to
be worse off than those who experience illness and degth unrelated to

HIV/AIDS™,

Adult illness causes two main problems within the family unit. Thefird isthat
many of the children may have to be withdrawn from schooling prematurdly, if
they were permitted to go at dl, in order to help support the family. The second
seestheillness reduce the transfer of knowledge from parent to child, for example
African AIDS-impacted communities are now reporting that orphaned children
are growing up without the knowledge of local farming'®. A typical pattern
described most aptly in aHRW report'® is a parent becomesill; the family
becomes impoverished through the loss of the income from that family members
labour earnings and the cost of medicine needed to treat the member him/hersdif;
school fees become unaffordable and the child isrequired to bring in that extra

% Report of the Commission on Macroeconomics and Health, Macroeconomics and Health:
Investing in Health for Economic Development, presented by Sachs, JD. to Gro Harlem
Brundtland, Director General of the World Health Organisation on 20 December 2001, page
30

1% pitayanon, S. Rerks-Ngarm, S. Kongsin & Wattana, Janjareon, S. (1994) relating to the
Chiangmai Provincein the upper northern region of Thailand. Found in Elsey, H. ‘Briefing
Paper...", op cit

1%L Accounted for in the study was income lost through illness and subsequent death: 83%
of household income.

192 Op cit, Report of the Commission on Macroeconomics and Health, page 35
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income or care for the family member while others work; child labour increases
especidly for those children who are unskilled. Thislack of information being
passed from parent to child is going againgt one of the two previoudy mentioned
sgnificant functions of education purported by Akermans'®. 1t must be noted
that athough problems experienced by children affected by HIV/AIDS are often
the same as those felt by poor children everywhere, the disease exacerbates

them.

Other reports highlight this situation: a UNICEF report'® tells of AIDS pushing
large numbers of children into hazardous conditions of labour in Kenya, Uganda,
Mozambique, Ethiopia, Lesotho and South Africa. A further investigation
summarized in areport by the Nelson Mandela Children’s Fund'® found
widespread hunger and other deprivation among the 100 children orphaned™”’ by
AIDSin South Africa, and a number of girls as young as 8 being forced to engage

in prodiitution to survive.

4.3.4 Orphansof AIDS

Traditiond family networks unraveling
Increased vulnerahility to HIV infection
Psychologica trauma

Sigma, isolation

Loss of inheritance rights

More children have been orphaned in Africadue to AIDS than anywhere dsein

the world currently. The continent as awhole has evolved around a deep-rooted

1% Human Rights Watch World report 2002; Children’s Rights, page 13

% Opcit, footnote 3

1% July 2001 referred to in HRW World Report 2002: Children’s Rights, page 14

1% June 2001 referred to in HRW World Report 2002: Children’s Rights, page 14

97 An *orphan’ is described by UNAIDS as achild under 15 years of age who haslost her or
his mother (maternal orphan) or both parents (double orphan), so consequently figures form
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kinship system: extended family networks that have proved resilient to previous
subgtantial socid changes. This system however, seems to have met its match in
HIV/AIDS. The drain that the disease is putting upon these networks is causing
them to unrave rapidly as the numbers of orphansin the most affected countries
continue to soar. The elderly, who would at one time come to have been
dependent on their sons or daughters, must now care for grandchildren asthe
middle generation: the most productive generation, dies. The dready
impoverished carers must now once again support more mouths, and in many
cases, thisis near impossible as capacity and resources are stretched to breaking
point. A study was performed in South Africain the mid-1990's when the
pandemic was less savere than it isnow. 1t exemplified that 74% of close
relatives would be prepared to look after a child orphaned through AIDS, but
when it came to a child who was a stranger, only 42% were willing'®. Itis
through this problem that increasing numbers of child headed households are
gopearing. If orphans go to live with grandparentsiit is likely that they will face

smilar patterns of lossin the following few years as their grandparents then die.

To continue the cycle of HIV/AIDS, it is these very orphans of the disease that
are the mogt vulnerable to eventualy becoming infected with HIV compared to
their peers. In sub-Saharan Africa, few socia support systems exist outside of
families and so when one or both parents die the children are exposed. There are
increased cases of malnourishment, anti-socid behaviour, experimentation with
unprotected sex, and they are dso likely to be the first to be denied education
when the extended families cannot afford to educate dl the children in the

UNIADS are an underestimate of the problem as they exclude: paternal orphans, orphans
ages 15-17 and children orphaned due to other causes other than AIDS

1% McKerrow, N. and Verbeek, A. Models of Care for Children in Distress: The Current
Satus of Children in the KwaZulu-Natal Midlands and the Nature of the Community
Response, (1995)
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household. A study in Zambia showed that 32% of orphans compared to 25% of

non-orphaned children in urban areas were not enrolled in school™®.

The affects on achild before they are orphaned are just as traumatic.

Experiences of loss, sorrow and suffering will forever be embedded in an orphans
memory. AsHIV can be soread sexualy between parents, it is likely that once
one of the parents has died from AIDS, the second will follow. AsHIV
progresses from the initia infection, through mild HIV-related illnesses, to full-
blown AIDS itsdf, uncertainty and intermittent crises are inflicted upon the
children. These children must take on the role of the parents asther ability
worsens, or ends with death itsdf. Caring for siblings, theill and dying, finding
food and necessities to live take childhood away: comfort and security islog.
Child-headed households are increasing, and these are the most likely to be
unable to afford school expenses as thereis a greater need for having the children
a home to help with expenses. Thisis turn will influence the children as they
meature into adulthood, in terms of their vaues of themsdves and their siblings and

future families.

During this time when children’s parents are dying or have died, they are most in
need of support from society; however, this time may be the worst they will have
to face. Their socid isolation from society isal too often exacerbated through
gigmatism, shame, regjection and fear that encompass those affected by
HIV/AIDS. Thiscan go so far asto affect access to schooling and health™°.
Stigmaand discrimination are usudly directed at grounds of HIV/AIDS plus

another or more, for example, if ablack woman isHIV postive, grounds for

% UNICEF and UNAIDS, Children Orphaned by AIDS: Front-line responses from eastern
and southern Africa, December 1999, page 5, available through pubdoc@unicef.org, and

www.unicef.org
19 Rgjkumar, V. HIV and AIDS and Children: Vulnerability and Impact. SC UK, India,

(2000)
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triple discrimination exist: black, woman, HIV gstatus™: this shows that the

intolerance often faced is usudly complex and multiple™*2.

Another common problem for children orphaned by AIDS through the sigma
predicament is the loss of inheritancerights. In aHRW report on Kenya, a
Subgtantid number of children interviewed by HRW experienced unlawful
appropriation of property they were entitled to inherit. Digtant relatives were
usudly to blame for this. NGO reports have supported this comment, especialy
when looking a Kenyaand attributing it to the increase in the number of AIDS
cases and the breakdown of the traditiona extended family support system so
believed to be the mord fiber of African society. Girls are particularly susceptible
to this problem™.

How doesthis relate back to the right to education? School enrolmentsin badly
affected countries fal into three categories: orphans, children from AIDS-affected
families, and children from families that have not been touched directly by the
epidemic. The high proportion of children who are orphaned meansthat in
addition to those who never enter school, or drop out early, many of those
atending school are orphans.™* Orphans are susceptible to iliness, they cannot
afford to attend school everyday due to the demands at home of labour or care.
Their physica presentation may only be good enough to pick up attacks by peers
in the educationd environment so they prefer to stay awvay. Consequently,

M http://www.unai ds.org/publicati ons/documents/human/l aw/ugandai ndiabb. pdf Recent
UNAIDS sponsored research in India and Uganda shows that women with HIV/AIDS may
be doubly stigmatised both as‘women’ and as ‘ people living with HIV/AIDS' when their
identity becomes known."" Likewise, Black people with HIV/AIDS find themselves
stigmatised as both ‘infected’ and ‘Black’ (and by extension, Black women with HIV/AIDS
as‘infected’, ‘women’ and ‘Black’).

12\WHO and UNAIDS, Fighting HIV-related intolerance: Exposing the links between racism,
stigma and discrimination,

'3 For a detailed example of this problem in regard to Southern Africaand South African
case law specifically concerning disparities between international law and customary law
see, Thimonga, C., Implementing the rights of the child in African legal systems: The
Mthembu journey in search of justice, The International Journal of Children’s Rights 9,
2001, pp 89-122
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orphans run an increased risk of not being able to be enrolled in school in the
norma ways. Compared with children who have parentsto look after them, they
have greater insecurities. This can be seen in the diagram below. Consideration
must dso be given to families with children who are affected by HIV/AIDS who
will likely become orphans themsdaves. A smilar pattern could be said to be
occurring in this Stuation as the one illudtrated.

Percentage of orphaned and unorphaned children (aged
10-14) in school
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Orphans congtitute one of the most detectable and heart-rending results of the
disease, but other children aso find undesirable effects. Such children may
themsalves be orphans, the groups are unreservedly linked that distinction can not
aways be clear, or they may be susceptible to influences, or indirectly affected by
HIV/AIDS only to affected directly later on.

K ely, M.J. The Impact of HIV/AIDS on the Rights of the Child to Education, University
of Zambia, 15th October 2000

15 UNICEF, The Progress of Nations 2000, p.30
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4.3.5 Street Children

Poverty and family disintegration due to death and divorce are the mgjor factors
leading to children being on the sireet. The previoudy mentioned collapse of
family structures leave children with no other possibility once it becomes clear that
they have no choice but to resort to the Streets for their own survival, and possibly
that of their siblings. The sameistrue for child victims of poverty or divorced
parents/family disntegration, and rurd counterparts, children from HIV/AIDS
infected families who cannot attend school because AIDS care has absorbed the
meagre family resources, leaving nothing for school fees.

The growing number of sreet children isinextricably linked to that of orphans:
dreet children are two or three times more likely to be orphans than children with
aliving parent. Correspondingly, in as much as HIV/AIDS has contributed to the
children living on the Street, once they are there, their possibility of contracting the
disease themsalves sgnificantly increases: through income-generating prostitution
of both sexes and through the undisciplined lifestyle.

4.3.6 School-Age Girls

Rape
Prodtitution: Economic Surviva
Girlslikely to be withdrawn first from education

October 2002 saw the UNSR on the sde of children; child prostitution and child

pornography make an initia repo
month before, semming from the increasing number of reported rape cases

rt*'® concerning his trip to South Africathe

involving young children. Thisreport will be dedt with in more detall below when
concentrating on South Africa specificdly. 1t does however highlight as

16 United Nations Press Rel ease, United Nations rights expert calls for measures aimed at
child victims of sexual violence in South Africa, 4 October 2002
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increasingly worrying aspect of the possibilities of what young girlswho are, or
should be, in school are going through: particular note should be had for Articles
32 and 34 of the CRC™" in this relation. According to the United Nation's
Children's Fund (1998) estimates'®, girls constituted nearly two-thirds of the 130
million children out of school in the developing world.

We will consider both these girls and those in education when we speak of rape.
Thisis becoming an increasing problem in HIV/AIDS infected aress of the world.
This has been reported due to al different sorts of reasons: myths that having sex
with virginswill cure you of HIV; trestment of children as commodities; high levels
if dcoholism; and generdly high incidence of violence. Rapeis occurring indde
educationa establishments as well as outside.

In reference to children being withdrawn from school to take the place of earner
or carer for the sick and young, it is usudly the girlswho are pulled out of school
first due to the perception that they will not be needing a high education due to
them being married off soon, or purely coming down to the traditiond roles within
the family of carersbeing femde. It is possble that in the Stuations of economic
necessity due to family requirements, girls will resort to prodtitution. As noted
above, the trestment of children as acommodity can be too ordinary. On
occasons, sexua encounters with externa nuclear family membersin exchange

for school fee paying are being recognised.

Impacts of HIV/AIDS: Who is affected?
Teachers, Administration and Management Saff, Children, Families:
Communities, Nations

" Inclusive of protection from economic exploitation and the performance of any work that
islikely to be hazardous or to interfere with the child’ s education, or to be harmful to the
child’ s health or physical, mental, spiritual, moral or social development; protection form all
forms of sexual exploitation and sexual abuse.

8 Human Rights Watch World Report 2002: Children’s Rights,
www.hrw.org/wr2k2/children.html page 10
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4.4 Conclusion

Theimpact of HIV/AIDS will flow through generations till to come in society.
Thisonly hasto beillustrated by the next generation of teachers now being
trained: the mgority being in the age bracket of the highest infection rates.

Until discrimination, including gender bias and inequdity, is eradicated, the AIDS
epidemic will not wesken. Congdering the principle of non-discrimination is such
ahighly recognised internationd standard, ways to prevent such associate acts
should be included in every countries strategies and policies. Teenage girlsare
appearing particularly vulnerable to HIV/AIDS and consequently the protection
of the rights of girls and women is critical, especidly relating to the right in setting
their own terms of sexud activity, including its sefety and the possibility of refusa
atogether. Correspondingly, the responsbility of men and boys to respect these
rightsisvitd.

In particular in reference to education, common problems for those affected by
HIV/AIDS are:
Children withdrawn from school to care for sblings, for the sick, or for
economic reasons (loss of property, inheritance, food security, increased
labour demands), particularly girls (forced early marriage, prostitution —
increased sexud abuseis not protected)
Reduced parenta or adult responsibility and care of the children
Increased truancy among children
Fewer vocational opportunities
Traditional knowledge and practices not passed down through
generations
Abandonment of children
In schools, discrimination againg affected children and staff by pupils and

teachers.
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Reduced ahility of familiesto pay for school fees, shoes, uniforms, books
etc

Increased demand for children’s labour a home or in the workplace
Need for children, particularly older ones, to care for sick relatives
Lower expected return on the investment in children’s schooling

Rising mortality among teachers and trainers™®

Fewer children able to go to school because of codts, discrimination and
Sckness

Fewer children wanting to go to school because of workloads, sickness,
stigma and reduced quality of education

It is these common problems that will now be taken and looked &t through the
eyes of South Africa. Together with the assessment of her recent history and how
such apast may have an effect on these problems specificdly.

9 Op cit. Children Affected by HIV/AIDS, page 23
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5 What is the Status of
HIV/AIDS in South Africa?

“ Aids threst to South African education” %

“AIDS will shatter education system in South Africac Up to one-fifth of teachers
test pogtive'*?

These two headlines are by no means unique in their content. They area
representation of the many that have been internationdly published over the past
three years. With these headlinesin front of us, it can be surmised that
HIV/AIDS is having a devastating effect on South Africa. In fact, South Africa
has a population that includes a minimum reported tota of 4.2 million infected
people: the largest number of people living with HIV/AIDS per population in the
world*?. From what has been previoudy discussed in this paper, we can now

have some idea of how such anumber would affect the country.

“Every society shapesitsown AIDS epidemic.”
Barnett and Blaikie 1992

The above quote from Barnett and Blakie isillustrated well by Bayer and
Sussex™® who accentuate that the reach of HIV/AIDS in South Africafollows ‘a
pattern deeply affected by apartheid’. For example, traditionaly, African men

129 www.news.bbe.co.uk/1/hi/worl d/africa/1110121.stm Barrow, G. Wednesday January 10,
2001, accessed 12/02/02

121 www.medi cal post.com/mdlink/english/members/medpost/data/3704/36A.HTM, Pela, M.
Volume 37, No. 04. January 30, 2001, accessed 12/02/02

12 www.avert.org/aafricahtm‘ AIDSin Africa’ Friday March 8, 2002

12 Bayer, R. and Sussex, M. South Africa, AIDSand a Dangerous Denial, The Washington
Post, 20 April 2000, Commentary
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were denied the right to settle with their familiesin their supporting role as
principle earner. This caused a sex imbaance between the urban and rura
communities, with an excess of femaesin the latter. Fetid conditions proved both
sexes susceptible to HIV infection.  Intra.and inter country migration has
continued this vulnerability, something which will be explained more below. The
impact of the gpartheid eraiis closdy entwined with poverty, and therefore HIV:
which initsdf will be proven to increase poverty and cause another never-ending

circle of problems.

What will follow is a description of the recent history of South Africa as she came
through the years of gpartheid and how she has developed the inherited system of
education together with how South Africaistrying to use education asa
preventative tool. A comparison of South Africa's mgor obstaclesin fighting
HIV/AIDS in the education environment using the established problems
HIV/AIDS causesin relaion to education from above will then be illustrated.
Subsequently a conclusive statement will be made about how HIV/AIDS is
affecting the right to education specificaly in South Africa

5.1 Historical

The total population of South Africain 1975 was 25.8 milliont?*. It grew to 43.3
million by 2000, but only has a future esimate of 44.6 million in 2015 with a
population growth rate of 0.2%. This pattern is Smilar to those of other countries
hit hard by HIV/AIDS in the past twenty years. Similarly, the population under
15 was recorded at 34% of the total in the year 2000, with an estimated
decrease to 30.5% in 2015 compared to the predicted increase in the percentage
of population over 65: 3.6 to 5.4 % respectively. South Africa’s GNP per capita
isamask for theincreasing digparitieswithin it. Only around 13% of the tota

124 www.undp.org, Refersto the de facto population, which includes all people actually
present in agiven areaat agiven time.
2 | bid.
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population actudly lives to afirs world standard compared to 53% living in third
world conditions. These latter conditions are representative of households that
have little or no access to sanitation, eectricity, and haf have primary education

access' %,

5.1.1 The Status of the Education System

“Our vison isof a South Africain which all people have equal access
to lifdong education and training opportunities which will contribute
towar dsimproving the quality of life and build a peaceful, prosperous
and democratic society.” (DoE 1996)

South Africatoday has 12 million learners and around 28,000 schools, whichin
itself appears to be awell-established education system. School life covers 13
years, dbet the first and find three are not compulsory. To move on to sudy at
university level astudent mugt have a‘matric’ endorsement i.e. aminimum of

three subjects passed at a higher rather than standard grade™’.

Of the budgetary expenditure, education received at least 20% of the total'%.
Although this gppears to be a substantia amount, it is till held to be lacking for
what isrequired. The budget is aways required to address the backlogs caused
by the gpartheid education regime of 40 years. This system saw money pumped
into the white education at the expense of black schoolsin the townships and rurd
aress. Even following the Soweto uprising of 1976'%°, and the fall of apartheid,
the government of today is struggling againgt smilar circumstances. The grestest

chalenges are till the same asthey were: the areas that are poorer, and rural

126 \World Bank Country Brief on South Africa

27 wwwe.safricainfo/ess info/sa South Africainfo — The Official Gateway, Education in
South Africa, Garson, P.

128 For more information look at the HDI information at www.undp.org
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provinces such as the Eastern Cape and the KwaZulu-Natal, compared to the
more affluent Gauteng and the Western Cape provinces. Current areas of
concern among the system include early childhood devel opment, adult basic
education and training, and for our purpose, HIV/AIDS awareness programmes
in schoals,

The centra government provides the main framework for school policy, however,
adminigrative responghility lies within the nine provinces that decide how to
spend the education budgets. At the grassroots leve, eected school governing
bodies have a dgnificant say in the running of the schools.

Due to backlogs of apartheid education system illiteracy rates are high at around
30% of dl adults over 15 years old (6-8 million adults are not functiondly
literate), teachersin township schools are poorly trained, and the ‘matric’ pass
rate, a 61.7% in 2001, remains unacceptably low™®. The “Liberation now,
Education later” idea used during gpartheid by the anti gpartheid groups has
severdly damaged the culture of learning in South Africa. Instead of places of
learning, schools and universities became sites of protest, and athough
breakthrough has been made to combat this, it must still be recognized asa

difficult process.

5.1.2 How international/regional law and human rights
have been incor porated into the South African Legal System

It iswdl known that South Africawas under an apartheid regime up until 1994.
This regime established a violent discrimination againgt the black mgjority under

the rule of awhite minority. In 1993, evidence suggested that up to 50% of
South Africa s population could be considered poor and this gap specificaly in

12 Thousands of scholars protested against conditions of their schools, initiating the
popular resistance movement that ultimately contributed to the downfall of the apartheid
regime.

130 www.safricainfo/ess_info/sa_at_a_glance/education
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South Africawas one of the largest differencesin the world™. Consequently,
when the first democratic government under Nelson Mandelawas dected in
1994, and following two years of intense negotiations, the Congtitution was
adopted in 1996. They inherited gpartheid state machinery, which had been built
to provide qudity servicesfor the privileged minority while continualy ensuring
ddiberate underdeve opment of the mgority of the population. The new
government had to therefore originate a state structure that would address
poverty and inequdity, as well as advance economic development. South Africa
is characterized by extremes of wedlth and poverty. Although it is classfied asa
middle-income developing country, the vast mgority of the people are extremely
poor. The Gini coefficient™ (0.68) is one of the two highest in the world. Ninety-
five per cent of the poor are African and 75 per cent of the poor livein the rurd
areas™. To try and take in hand this problem, the 1996 congtitution recognises
that civil and paliticd rights are related to socid and economic rights, and
consequently includes some of the latter in the text itsdf. Thereis no assumption
of equality in South Africa through the Congtitution; ingtructions are included o
the state may introduce new laws that will enforce equdity. Interms of the innate
education system, it was inefficient and duplicated through multiple education
authorities employing unqudified teechers for the mgority if the learners.
Opportunity for higher education was limited to thase who could pay for it***,

Before the end of gpartheid, the world was not oblivious to human rights breaches
that were occurring in South Africa. On the contrary, in 1990 the World Summit
for Children convened UNICEF and another 200 NGO’ sto address the
worsening of such conditions for women and children in South Africa. This

summit in Botswana developed the Nationd Children’s Rights Committee: an

' May, J (ed). ‘ Poverty and Inequality in South Africa: Meeting the Challenge’, Zed
Books, 2000. Foreword, page viii

3t is ameasurement of inequality between the top and the bottom quintiles

3 HRI/CORE/1/Add.92, Core document forming part of the reports of States Parties: South
Africa, 23 September 1998, section 27

134 Chapter 3 The Right to Education, 3 Economic and Social Rights Report, South
Africa’s Human Rights Commission, 2000
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umbrela organization advoceating the rights of children. Thiswasto be the
framework that Nelson Mandda committed South Africato after the first
democratic €ections on June 16, 1994.

Mandela was to become a publicly political staunch supporter of smilar
commitments to engage his country in obligations protecting humanrights. A year
after those firgt ections, South Africaratified the UN Convention on the Rights
of the Child, and in 1997 submitted the initia country report to the UN
Committee on the Rights of the Child. In 2000, following the submission of a
supplementary report, the country’ s del egation made an ord presentation to the
UN Committee and discoursed issues relaing to children’srightsin South
Africa®.

In concern of other internationd tresties, the Stuation is somewhat different. Our
biggest concern isthe Internationa Covenant on Economic, Socid and Cultura
Rights, which South Africa has not ratified. The CRC recommended in 2000 that
it “should reinforce its efforts to findize the ratification of [ the ICESCR...asit]
would strengthen the efforts of the state party to meet its obligationsin
guaranteeing the rights of al children under it jurisdiction.”**

Interms of HIV/AIDS specificdly, it was the African Nationa Congress (ANC)
who developed nationd policies on the subject, even while it was till banned to
act. 1t wasthe ANC who drafted the Maputo Statement on HIV and AIDS
which had the worthy acknowledgement of making HIV and AIDS prevention a
priority**’. The ANC worked with the existing government through the ministry
of hedlth before the dections for the new government of Manddawere st.

'35 http://www.unicef .org/speci al session/how_country/edr_south_africa_en.PDF , accessed
10/07/02

13 CRC/C/15/Add.122, Concluding Observations of the Committee on the Rights of the
Child: South Africa, 23 February 2000, section 11

3" Occurred at a conference in Mozambigue in 1990
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July 1994 saw anational AIDS strategy adopted, however, obstacles appeared
through its weaknesses and ddays in implementation which may be attributed to
delaysin governmenta experience of such aplan. Therewasareview in 1997,
which included strengthening support from public and private leaders. This

review increased the success of the strategy.

Former President Nelson Mandela, in 1998, continued with his mobilization of
efforts againgt HIV/AIDS by cresting a multi-sectored ministeria task force
chaired by the deputy president™®. In 1999, the national Department of
Education developed a strategy, Tirisono™®, addressing both the hedlth of learners
and educators, and the impact of HIV/AIDS on the system. Tirisano focuses on
(1) raising awareness about HIVV/AIDS among educators and learners; (2)
integrating HIV/AIDS into the curriculum; and (3) developing models for
andyzing the impact of HIV/AIDS on the system.

The Nationa AIDS Council (NAC) was dso formed in February 2000. This
Coundil brought together government and civil society™®. 1t is the highest body
that advises government on al mattersrelating to HIV/AIDS. A nationd
education campaign on the use of condoms and practice of safer sex was dso

launched™*.

'3 The current President: Thaibo Mbeki

139 Department of Education (1999), Call to Action: Tirisano. Department of Education
(1999), Corporate Plan, January 2000-December 2004. Department of Education (1999),
Implementation Plan for Tirisano, January 2000-December 2004.

9 The Council is made up of representatives from government, business, civil society and
the medical sector. Further to this specialist technical task teams were established to advise
the NAC on specific policy issues. The NAC is chaired by the Deputy President Mr. Jacob
Zuma.

“LHIV/AIDS: Current Issues, South African Health Review 2000, Health Systems Trust,
March 1, 2001
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Continuing on this basis, 20 specidised ‘ rape courts **? have been established
across South Africa, (something never before heard of across the globe) and
other initiatives and attempts such as the South African Medica Association’s
‘rape protocol’ . The rdevance of such progression will be come clearer
below, asit will become increasingly understood how much sexud abuseis

related to HIV/AIDS in the South African context especialy.

5.1.3 Current Governmental Position

A prominent problem in South Africa has been the palitical push behind the fight
againg HIV and AIDS, a previoudy recognized necessity in combating against
the disease. The successor to Nelson Mandela, who himself is seen to have
saved the country through his idedlism of reconciliation and non-discrimination, is
Thaibo Mbeki, Mandela s previous deputy. Mbeki was supposed to be the able
manager compared to Mandela s visonary role but he was a bad administrator.
However, it only took the first twelve months of his presdency for thistheory to
be proved wrong, and the biggest influence on this somewhat internationa
decisonisAIDS.

Shortly before he became president, “Mbeki described to parliament how South
Africawas two nations - one white, the other black; one rich with every
opportunity laid before it, the other poor with only atheoreticd equdity inthe
condtitution, but in practice denied the opportunity for advancement. Four years
later, Mbeki till oversees two nationsin South Africa but now they are divided

by class."**

Mbeki has been criticized for sending out incorrect health messages about how he

was unconvinced that it was avira disease and that it could be caused by

2 The courts are modeled on atrial court that has been in Cape Town since 1993 where the
conviction rates are four times higher than the national average conviction rate of 15%. The
new courts are funded by Canada.

3 http://www.heal th-e.org.zalview.php321d=20021007, accessed 25/10/02
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poverty. There have aso been some nationd advertisements that give out
information saying thet it' s al right to have HIV/AIDS and that it is not fatdl,
which is obvioudy untrue at thismoment in time. Included in the barricade of
voiced discontent of his handling of the HIVV/AIDS epidemic since he took office
is condemnation for his uncommitted stance againgt HIV and AIDS being so
closdy linked. “Desmond Tutu has compared the socid devadtation of Aidsto
gpartheid. His successor as Anglican archbishop of Cape Town, Njongonkulu
Ndungane, went further and described the government's Aids policies as "as

serious a crime againgt humanity as gpartheid”. 1

What has been previoudy recognized is the necessity for astrong political stance
s0 that the epidemic can be fought, and this can be argued that is does not appear
to have happened in South Africaduring Mbeki’s presidency.

Mbeki has been accused of fagfying figuresto Parliament and foreign
broadcasting associations, and his recent actions have even forced Mandelato
return somewheat to the political arena to support action that is fighting for
prevention againgt HIV/AIDS and the spesk out against poverty™©.

However, this can be argued to be changing. On 17 April 2002, the South
African government issued one of many statements of its position on HIV/AIDS,
dating, “[in] intengfying the campaign...the Sarting point is the premise that HIV
causssAIDS’.  Intheory, thisis the acknowledgement that the international,
regiond, and nationa critics had been waiting for. Such recognitions are now

% McGredl, C., The shame of the new South Africa, The Guardian Newspaper, Friday
November 1, 2002

> McGreal, C., The shame of the new South Africa, The Guardian Newspaper, Friday
November 1, 2002, Chris McGreal covered South Africafrom 1990 to 2002. Thisishisfinal
dispatch

196 The ANC distributed a fat document that claimed anti-HIV drugs are an attempt to
commit genocide against black people and another that compared anti-retrovirals to "the
biological warfare of the apartheid era’. White researchers were singled out and vilified as
racists and little short of murderers. Mbeki even told his party that the CIA was scheming
with American drug companies to discredit him over Aids because heis challenging the
world economic order.
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occurring periodically, however whether any red action is being taken to act on

these newly found convictionsis questionable. ™’

The World Bank has estimated that by 2010, Aids and its conseguences will
consume 19% of South Africa's GDP. Consequently it will make it even more
difficult for the government to afford the drugs to contain the pandemic for

example.

The policy framework is set out in the *HIV/AIDS and ST1 (Sexudly Transmitted
Infections) Strategic Plan for South Africa 2000-2005', fulfilling their

commitments to the UN Genera Assembly Special Session on HIV/AIDS',
The primary gods of the plan are to: reduce the number of new HIV infections
(especidly among the youth); and, to reduce the impact of HIV/AIDS on

individuds, families and communities.

It must be acknowledged that the entire community (globa or nationd) does not
feel such aharsh view of Mbeki. Proponents of Mbeki argue his case accusing
such suggestions of ‘window dressing’ the countries’ actions with words on the
international stage — referring to the governmenta positions towards HIV/AIDS —
using support of the actua published figures of an increase in the AIDS budget,
such an argument is supported by internationa agencies such as UNDP.

5.1.4 Congtitutional Obligations

Apart from theright to equality everyone has inherent dignity and the
right to have their dignity respected and protected.

71t has been suggested by the press, that the Governmental representatives have been
negligent in their responseto supplying pregnant women with the necessary drugs to
prevent their babies being born with HIV. This goes against the July Constitutional Court
ruling ordering the government to make nevirapine freely available to HIV-positive pregnant
women. MoH v ToA, op cit

% www.gov.za/documents/2000/ai dspl an2000. pdf
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149

The Condtitution contains a Bill of Rightsthat sets astandard for dl laws. When
interpreting the common law and cusomary law, thislist of human rights must
aways be consdered, together with the possihility to chalenge any laws that go
agang the rule in the condiitution. In interpreting the Bill of Rights, the
Condtitution also states that courts must 1ook to internationa law and aso foreign
law for guidance, and mogt notably it defines human rightsin terms of the
country’s own higtorica experiences, vaue systems, political and economic
redities. When examining the Congtitution and subsequent Acts of Law, the

following areas will be looked at:

Section 29: Education Rights

Section 237: Performance

Section 28: Children’s Rights, together with

South African Schools Act (1996)

The Nationd Education Policy Act (The Policy Act) (1996)

Equdity Act (2000)

Child Care Act (1983)*°

The Nationd Policy on HIV/AIDS for Learners and Educatorsin Public
Schools, and Students and Educators in Further Education and Training
Indtitutions (1999)*>*

149 5ec 10 The South African Constitution 1996

%0 child care Act, 1983 The Child Care Act, 1983 which provides for the establishment of
children’s courts and the appointment of commissioners of child welfare, for the protection
and welfare of certain children, for the adoption of children and for the establishment of
certain institutions for the reception of children and for the treatment of children after such
reception, was amended in 1996 to provide for legal representation for children and for the
registration of shelters. The 1998 amendment provided for the rights of certain natural
fathers where the adoption of their children born out of wedlock has been proposed and for
certain notice to be given. The 1999 amendment provided for the establishment of secure
carefacilitiesand for the prohibition against the commercial sexual exploitation of children.
The Department and the South African Law Commission is currently preparing new
comprehensive children’s legislation.

1 http://education.pwv.gov.zalHIVAIDS Folder/AidsPolicy.htm

65



Section 29 of the Condtitution contains education rights. Section 29(1) enshrines
and protects the right to basic education and further education for everyone'?
including basic education for adults. Availability and accessibility isthe key to this
section with the god of removing barriers including discrimination so education
can be gained. Section 29 also has the purpose of expecting a sudent to receive
such education in the language of their choice™?: the states obligation to ‘fulfill’.
Independent indtitutions that may be subsidised by the state can aso provide the
right to education™. The right to education in section 29 of the Condtitution isto
be understood together with the am of education in generd: the full development
of the human persondlity with the sense of dignity*>®. This goes hand in hand with
the aim of enabling al personsto participate in a free society™.

The South Africa Schools Act (1996) promotes access, quality and democratic

governance in the schooling system. It complies with the provisions of
international ingruments in so far as education between gradesR and 9 is
compulsory; provides that Provinces have to provide public schools for the

education of learners™’; and it provides educationa opportunities for

152 Section 29 (1) of the Constitution of the Republic of South Africa Act 108 (1996) provides
that “everyone has the right — (@) to basic education, including adult basic education. (b) to
further education, which the state through reasonable measures, must make progressively
available and accessible.”
153 Section 29 (2): “ everyone has the right to receive education in the official language of
languages of their choice in public institutions where the education is reasonably
practicable. In order to ensure the effective access to, and implementation of thisright, the
state must consider all reasonable educational alternatives, including single medium
institutions, taking into account —

(a) equity

(b) practicability

(c) theneed to redressthe results of past racially discriminatory laws and practices.”
> Section 29 (3) provides “ Everyone has the right to establish and maintain, at their own
expense, independent private educational institution that —

(@) do not discriminate on the basis of race;

(b) areregistered with the state; and

(c) maintain standards that are not inferior to standard at comparable public

educational institutions.”

155 L ook back to the CRC references in Chapter 1
1% Article 13 of the International Covenant on Economic, Social and Cultural Rights (1966)
57 Section 3 (3), sec 12 (1) and sec 34
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disadvantaged children through a uniform system for the organization, governance
and funding for schools*®, however it does have its shortfalls as the compulsory
complianceis not Sated the required ‘free’. Denying children and adults because
they or their parents cannot afford to pay for educationd provisions detracts from
the objectives of the right to education. Section 5 (3) however stipulates that
public schools may not refuse alearner admission on the grounds that his or her
parent is unable to pay or has not paid school fees. The Act dso confirmsthe
condtitutiond prohibition of unfair discrimination. The National Educeation Policy

Act™ aso enhances the * carrier’ or ‘suspected carrier’ of HIV, attendance at
school on thisground only. No learner who applies to an education facility may
be required to undergo aHIV test and therefore HIV testing cannot be seen a
prerequisite for admisson, and if in any event that such atest were required, it
would most likely be consdered unfair discrimination in the terms of what has
dready been, and will be discussed below'®. The Act adso stipulates that special
educationa needs of learners must be fulfilled. It is down to the Principle of the
establishment as to what the needs of the child are with consderation of the
parents and learners wishes, and if in the best interests of the learner, he/she may
be exempted from compulsory education totally or partialy™. For learning to be
achieved at home, parents have to possibility to gpply to the Head of an
Education Department who must again consider the interests of the learner and
make sure that the minimum requirements of the curriculum at public schools are
to be met by such study.

Claification by the Committee on Economic, Socid and Culturd Rights on the
meaning of compulsory primary education sees. “neither parents, guardians nor
the gate[...] entitled to treat as optiond the decision of whether the child should

158 US State Department Report 2000, page 14. Found at
www.state.gov/a/drl/rls/hrrpt/2000/af/788.htm See also Sections 12 (1) and (2), sectons 20
(1)(g) and 21 (1)(&)

159 Act 27 of 1996, operative 24 April 1996

' Thelaw isalittle different with independent schools however

11 See sections 5(6) and 4(1) respectively
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have access to primary education” . In the same genera comment, the
Committee stated primary education should be free'®. Concern over this has
been strongly expressed by the Committee for the Rights of the Child*®* together
with concern over inequadity in access to education, particularly among “black
children, girls and children from economically disadvantaged families, many of
whom gtill do not attend school.”

The Condtitution itsdf in section 237 recognises that condtitutiona obligations
facing the government, including the obligetions to deliver on socio-economic
rights, “must be performed diligently and without delay”. This goes hand in hand
with the aforementioned qudlification recognized by the CRC Committee and to
some extent the ESCR Committee, of ‘within their means..

In recognition of children having rights, section 28 is rlevant. Specific protection
of such members of society is compulsory, and the important standard of “the
best interests of the child” both within the Congtitution™® and from international
law isclearly visble. Section 28 encapsulates specid rights for children indluding:
Every child has the right to basic socid services, the right to be protected from
abuse of bad treatment that ignores his or her needs; the right to be protected
from child labour. The Child Care Act (1983) recognizes children in need of
care: this does not include necessarily those children who are living with

HIV/AIDS; it depends upon the circumstances of the case'®.

192 General Comment 11, Para 6

' | bid, Para 10

184 Op cit, CRC/C/15/Add.122, 23 February 2000, Concluding Observations of the Committee
on the Rights of the Child: South Africa, Para34

1% See al'so the Child Care Act, No.74 of 1983

1% Children’s Court Casein 1999 where amother was living with HIV had her twin children
removed from her care by asocial worker on the premise that the mother wasliving with
HIV, wasn't looking after the children properly and was abad mother. The AIDS Law
project, which was representing the mother showed that she was healthy, earning money
and that, the children were well cared for. The department of Welfare made it clear that
removing achild should be the last resort. The case shows that, when decisions are made
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The Nationa Policy on HIV/AIDS for Learners and Educators in Public Schools,

and Students and Educators in Further Education and Training Inditutions sets out

some important policy issues on children and teachers with HIV/AIDS in schools.
opportunity to receive education should not be denied asthey should live asfull a
life as possible; no-one should be forced to disclose their HIV status, and if the
datus of a student or educator is known, it must be kept confidentia;
discrimination is not allowed in reference to educators or learners, i.e. no-one can
be refused a position at a school because of hisher HIV gatus; if alearner
becomes incapacitated through illness, the school must take appropriate stepsto

arange home study for the learner.

The Nationd Policy dso promotes the teaching of sex education and the
prevention of HIV/AIDS through sex, accordingly moving towards a place of
satisfying that part of the right to educeation: to fulfill this part of the criteriafully, a
compulsory measure for sex education in schools must be implemented, and that
includes teacher training on the matter with a stlandard way of passng on the
information. Currently it is up to the regions and maybe even the schools and
teachers themsdves, which obvioudy has an effect of wide variation in the
lessons, asit is dependent on how comfortable the teachers themsalves are with it

al for example.

To further ddve into South Africals law in relaion to rights and duties in the
school environment, it must be first noted that the Congtitution provides that
neither the state, nor any person, may unfairly discriminate directly or indirectly
againgt anyone. This has the effect™’ of prohibiting discrimination both
verticaly™® and horizontally™®. The Congtitution therefore attaches horizontal
gpplication to the right to equality. Specific grounds mentioned include ‘ disability’

concerning the removal of children, HIV/AIDS should not be a deciding factor or else
discrimination and prejudice could be called into effect.

197 Sections 9 (3) and (4), and section 8 (2)

1% Between the state and its subjects

1% Between individual s and the juristic persons
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which has been discussed above, however increased stress should be put upon
the Prind00*™ case: the Court foresaw future extension on the possibilities of
unfair discrimination serioudy affecting a persons dignity, and where it does not
bear upon human dignity*™.

5.1.4.1 Subsequent Acts of Law

In the case law from the South African Condtitutional Court, there have been
three digtinct opportunities for the Court to consider economic, socid and culturd
rightsin general’®. On these occasions the court has recognised that the state is
“under a condtitutiona duty to comply with the postive obligations imposed on it
by sections 26 and 27 of the Congtitution”*”. The socio-economic rights and the
corresponding obligations of the state were interpreted in their socid and
historica context: the difficulty confronting the satein light of her history in
addressing issues concerned with the basic needs of people was stressed.

The third case addressed the issue of whether the state, in adopting measures for
hedlth, had falen short in these obligations put upon her under the Condtitution.
Each right has a* minimum core’ obligation that a state must fulfil*™ “This minimum
core might not be easy to define, but includes at least the minimum decencies of
life consistent with human dignity”*”®. This case highlights the different opinions
over the powers of the courts in as much as the doctrine for the separation of

powers alows. It isargued the court can only make a declaration of rightsto the

0 supra note 107

1 »\Where discrimination results in treating persons differently in away which impairs their
fundamental dignity ahuman beings, it will clearly be breach of section 8 (2). Other forms of
differentiation, which in some other way affect persons adversely in acomparably serious
manner, may well constitute a breach of section 8 (2) aswell.” para774

172 Soobramoney v Minister of Health, Kwa-Zulu Natal 1998 (1) SA 765 (CC); 1997 (12) BCLR
1696 (CC); Government of the Republic of South Africaand Othersv Grootboom and Others
2001 (1) SA 46 (CC); 2000 (11) BCLR 1169 (CC); Minister of Health and othersv Treatment
Action Campaign and others 2002 CCT8/02

13 Soobramoney ibid. para 36; Grootboomibid. para24 and 38; MoH v ToA ibid. para23 and

25
174 CESCR General Comment 3, The nature of States parties obligations, Art.2, para 1
14/12/90
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effect of the finding, something that the government is free in paying heed to and
adapting policies accordingly, but on the other hand, the issue of such a
declaration together with a duty to ensure effective rdief is granted®. Thisis
supported by looking at foreign courts decisions and remedies’””. The outcome
of the case included an order of action to the government to remove any
restrictions preventing the availability of the drug nevirgpine for the purpose of
reducing mother to child transmission of HIV. Such adecison is one that will
have consequentid effects for some time to come in the sense that such an act
dilutes the divide between the courts and the legidature, even though in this
specific case discusson to the fact is taken very serioudy, and a decison of
respongbility falling upon the courts to use their powers widdly ismade. Such a
decison isregarded as possible due to the flexible nature of policies, and where
governmental policies are inconsstent with the democratic congtitutiona
framework and the law, such an order may be made but not so as to preclude the
executive from making such legitimate choices as they are required to be able

t0178

The South African Condtitution aso outlines other inditutions thet will help the
executive in fulfilling their duties ddlivered in the Condtitution itsalf, and under
internationa law. For our purposes, section 184 highlights the functions of the
Human Rights Commission, which will now be discussed further.

5.1.5 The South Africa Human Rights Commission

The Commission was formed in 1994'" with the mandate of respecting,
protecting and promoting the rights in accordance with the provisons of the Bill of
Rights (the corner stone of democracy in the South African Condtitution), the

> Op cit. MoH v ToA, para28

176 Hoffman v South African Airways 2001 (1) SA 1 (CC); 2000 (11) BCLR 1211 (CC), para45;
the nature of the right infringed and the nature of the infringement will provide guidance as
to the appropriaterelief in aparticular case.

" Op cit. MoH v ToA, paras 107 to 112

8 Op cit. MoH v ToA, para113 & 114
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Human Rights Commission Act and dl gpplicable international humean rights law
obligations of South Africa: to promote the observance of fundamenta human
rightsat dl levels of society. Its ambit covers the following:
Develop an awareness of human rights among the people of South Africa;
M ake recommendations to organs of Sate in order to enhance the
implementation of human rights;
Undertake studies and report to Parliament on matters relating to human
rights, and
Investigate complaints of violations of human rights and to seek
appropriate redress.'*°
Conclugively, it attemptsto creste a“nationd culture of human rights through its
advocacy, research and legal functions”*®*: lobbying of fulfillment and promoation.

Today, it includes five policy papers, two of which are of interest to us: Children’s
Rights'®? and The Right to Education™®. The second acknowledges that enforcing
the right to education will be ‘insrumental in addressng exigting inequditiesin
South Africa. It established that the role of the Commission in thisarealisto
monitor, scrutinize, develop guiddines, and lobby for fulfillment of the right by the
State.

Criticism has however been made againgt the Commission, or rather the
governments etablishment of such. The Committee on the Rights of the Child
notes that athough the Commission has powers to conduct investigations, issue
subpoenas and hear testimony under oath, it is concerned, that insufficient
resources have been dlocated to dlow the Commission to carry out its mandate
effectivdy. Additionaly, concern is apparent over the gppearance that the work
of the Commission continues to be hampered by, inter dia, red tape and the need

' Through the Human Rights Commission Act (1994)
180 www .sahrc.org.zal

8L | bid.

182 SAHRC Policy Paper 1997 number 1

18 SAHRC Policy Paper 1997 number 2
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for additiond legidative reform, together with an absence of a clear procedure to
register and address complaints from children concerning violations of their rights

under the Convention'®,

What appears to be the case here, isthat South Africa recognises the importance
of tackling HIV/AIDS, and has with such knowledge, acted in setting up
indtitutions to investigate further and dleviate problems that are currently being
felt. However, adaptation is required in as much as smplification of the
Commission for example is necessary to improve the problem further. What has
been established, and previoudy mentioned in this paper is a Strategic Plan to
fight againg HIV/AIDS, and it is to this we now turn.

5.1.6 South Africa’s Strategic Plan to Fight Against
HIV/AIDS

The Dedaration of Commitment on HIV/AIDS™ established for the first time,
time-bound targets to which governments and the UN may be held accountable.
Progress reports are to start in March 2003, but the nationa strategies developed
by SSA countries together with the increasing number of Nationd AIDS Councils
are helping accede to the possibility of achieving the targets.

South Africa has no comprehengve nationd policy on HIV/AIDS but isin the
process of developing one, and does have anationa gratigic plan. Theplanis
designed to set gods and objectives for an expanded responce, to describe the
Srategy to achieve the gods, and to estimate the funding required. Mullti-
sectoralism in encouraged in dl SSA countries policies, and South Africais no
exception: HIV/AIDS interventions require collaboration of arange of
stakeholders including Governmental agencies, NGO's, CSO's, and businesses.
The South African Strategic Plan gives detailed guidance as to how she will

18 Op cit, CRC/C/15/Add.122, Para 13

1% Adopted at UNGASS on HIV/AIDS, June 2001: a potential watershed in the history of the
HIV/AIDS epidemic. UNAIDS and its co-sponsors have established a set of yardsticksto
track progression to achieve the targets agreed upon.
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achieve this'®. Different governmental ministeries are developing HIV/AIDS
palidesin dignment with the overarching nationd palicy.

Once more the South Africa Strategic Plan conformsto the othersin theregionin
clarifying the support of human rights of PLWHA. Stigmatism is condemned
together with discrimination on the grounds of HIV/AIDS status™®’. South Africa
promotes safe and healthy sexud behaviour broadly by seeking to make the
environment more conducive to making safer choices' with an example of
promoting 'youth friendly’ hedlth services. 'Life-Skills education is planned to be
disseminated throughout primary and secondary education establishments
together with a broadening of the responsbility of civil society and government
sectors for the prevention of HIV.

The Plan recognises the vulnerability of women and the necessary radica
approaches required in addressing the youth of the country. The Strategy aso
acknowledges the binding connection HIV has with poverty and undertakes to
establish poverty dleviation/income-generation projects. In terms of orphans, the
country ams to introduce measures that will facilitate in the adoption of AIDS
orphans, and investigate the use of wefare benefits to assst families living with
HIV/AIDS and subsidising the adoption benefits. Indignment with the Plan,
there has been recent movement in legidation to make compulsory the testing of
victims and assailants of HIV when rgpe has been committed.

18 HIV/AIDS & STD Strategic Plan for South Africa. Ministry of Health, South Africa,
(2000) page 8

187 Although it must be noted that throughout the SSA region thereis adual concern as
tension exists between the acceptance of PLWHA' s rights and the spread of the infection
itself through reckless behaviour

188 The Policy Project, National and Sector HIV/AIDS Policies in the member States of the
Southern Africa Development Community, September 2002, page 18
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5.2 Education as a Preventative Tool in South
Africa

As can be seen from the basic description of the Plan for 2000-2005, South
Africahas abadsfor addressng HIV/AIDS. Asfar asaddressing it in education
goes we must return to the Tirisano document discussed previoudy. The 1999
document focuses on (1) raising awareness about HIV/AIDS among educators
and learners; (2) integrating HIV/AIDS into the curriculum; and (3) developing
models for analyzing the impact of HIVV/AIDS on the system.

It is‘Programme On€e' of the aforementioned document that predominantly dedls
with HIV/AIDS in the education improvement strategy. The priority isthat the
department “must dedl urgently and purposefully with the HIV/AIDS emergency
in and through the education and training system”*#°, with the strategic objectives
including “to ensure comprehengve and integrated planning regarding HIV/AIDS
across dl levds of the system, [and] to Strengthen capacity to implement the
HIV/AIDS strategy and dl related policies’®. The breadth of the strategy can
be seen in the document itsdlf asit covers among other things, the setup of
provincid HIV/AIDS units, gender issues, vulnerable children, effects on
management, Life-Skills education, and the insurance of a multi-partner Education
Sector response to the pandemic.

Although such ams are on the agenda of the South African authorities, there are
dill no guarantees that such objectives will be achieved. Internationd concernis
dill evident: In terms of achieving the EFA goals by 2015, South Africa
(according to the World Bank) is not aworry in thisregard, even though it is one
of the worst affected by HIV/AIDS. EFA gods are commonly referred to in the
Education sector. However, sheisat risk according to the World Bank report of

1% Tirisano Document, page 14
9| bid.
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gender digparity in primary completion or enrollment™*. Such aremark highlights
the possibility of the underachievement of the Tirisano document, and the South
African Schools Act (1996) together with internationa obligations and other
nationdl legidation discussed above.

What will now be discussed are the actud effects hampering citizens of South
Africa, and for what reasons the human rights thread must be attached further to
the fight for prevention of HIVV/AIDS in the education context and elsawhere.

5.3 Contrasting South Africa with effects of
illness and death concerning those affected by
HIV/AIDS

5.3.1 Brief Overview of South Africain the context of
HIV/AIDS

South Africa
Onein five South African’s now live with HIV
Quarter of amillion South African’sdied of AIDSin 1999
32.5% of pregnant women in urban Natal have tested HIV positive
It isestimated that by 2010 life expectancy will drop from 60 to 40

South Africaisestimated to lose US$ 22 billion dueto AIDS by 2010

192

The period of 1982 to 1997 is described asincluding 79 percent of HIV
transmission heterosexudlly, 13 percent vertically'*, 7 percent through men
having sex with men, and 1 percent through infected blood™*. 1998 saw a
published study describe two concurrent epidemics in South Africa: a pattern |

1 Op cit, World Bank, Education and HIV/AIDS: A Window Of Hope, Appendix, page 65
192 http://www.caa.org/horizons/february _2001/aids.html , accessed 10/07/02
198 parent to child transmission
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epidemic involving primarily white, homosexud or bisexuad men, and a paitern 11

epidemic involving primarily black, heterosexua people of both sexes'®.

In the last ten years, HIV prevaence has increased dramaticaly in South Africar
from less than 1% up to 20% in 2001'%. With more than 4.2 million people
infected with HIV, South Africa has the fastest growing HIV/AIDS epidemicin
the world™’. The full impact on communitiesis yet to be redlised, for examplein
the case of orphans (which will be discussed more below), even if prevalence
dedlined as rapidly asit did in Uganda™®, orphan burden for the following decade
would 4ill increase. This example shows that even when acountry isableto

control the disease, effects fromi it till continue to occur along time afterwards.

As gated, South Africa hasthe highest HIV infection ratesin the world. The
epicentre of this epidemic isthe KwaZulu-Natal province'™. The population of
this province is predominantly African and poor, and data collated for the
National Strategic Plan to fight againgt HIV/AIDS * dearly indicates that the HIV
epidemic is severely affecting the young, black, and economicaly poor
populations of South Africal?®. In many respects this supports the WHO report
relating the interrelation of poverty and bad hedlth.

19 http://hivinsite.ucsf.edu/InSite?page=cr-02-01& doc=2098.410f South Africa: Context of
the Epidemic, page 2, accessed 10/07/02

% Kanter A, Spencer DC, Steinberg MH. Incidence and characteristicsif HIV —related
conditionsin distinct South Africa patient populations. Int Conf AIDS 1998;12:163. Seealso
ibid, page 2

1% Children on the Brink 2002: A joint report on Orphan Estimates and Program
Strategies, UNAIDS, UNICEF, USAID, July 2002, page 8

T UNAIDS, 2000 Report on the global HIV/AIDS epidemic, June 2000. Geneva: UNAIDS
198 www.undp.or.ug/hivaids.htmHIV prevalence rates have been reversed in Uganda, which
has been largely attributed to “the governments openness about the epidemic and the
aggressive anti-HIV/AIDS campaign involving virtually all sections of society.”

199.32.5% of pregnant women attending public anti-natal clinicsin KwaZulu-Natal in1999
were HIV-positive, compared to an average of 20% across the nine Provinces. Page 8 of
HIV/AIDS/STD Strategic Plan for South Africa 2000-2005,

www.gov.za/documents/2000/ai dspl an2000. pdf

% bid.
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March 2001 saw the South African government release its annua AIDS report.
This report indicated that 500,000 South Africans had become infected with the
HIV virus during the year 2000, which brought the total close to 5 million.
Through investigative sudiesit has been found that haf of those infected with HIV
are between ages 20 and 30. A separate investigation found that over 60 percent
of new HIV infections occur among those ages 15 to 25, with adolescent girls
and young women of childbearing age most affected®™. This second report also
projected that haf would die before the age of 35.

With thisin mind, 1990 saw the first of a series of annua, unlinked and
anonymous surveys among women atending antenata clinics of the Public Hedlth
Services. The figure from 1996 was 14.17 percent of women attending such
dlinics were infected with HIV: a percentage that grew to 22.40 in 1999°2. The
worg affected province in the country is somewhat unsurprisngly, KwaZulu Natd
where one in three women attending clinics (in thisreport) were infected. There
was a continued rise despite a previous clam of stabilizatior?™ in 2001, where the
rate of infection rose once more to 24.5 percent. Thiswas attributed by hedlth
officidsto the increase of the HIV rate among young women: aged 20 to 24,
from 25.6 to 29 percent in 1999 and 2000 respectively; aged 25 to 30, from
26.4 1o 30.6 percent.

5.3.2 The Comparison

“Dramatic spread of HIV/AIDS in South Africa can be attributed to the
legacy of apartheid and the migrant labour system; the disruption of
family and communal life; a good transport infrastructure and high

mobility; high levels of poverty and income inequality; very high levels
of other STD’s; low status of women; social norms which accept or
encour age high number s of sexual partners; and resistanceto use

rondnme”

Impending Catastrophe’ by Abt Associates of South Africa, May 2000, respectively.

2 Op cit, Ministry of Health Report 2000

%3 south African Health Minister Manto Tshabalala-Msimang in April 2000 suggested this
when there was asmall decreasein HIV prevalence among pregnant women by 0.2 percent.
It was heavily contested
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The human right environment has now been established within South Africa,
together with how education has improved since the end of gpartheid. We have
a0 seen how the education system itself is being geared to fulfil its internationd
commitments (ignoring the fact that primary education is till not free), and so now
referrd to the possbilities that HIV/AIDS can have on education (established
above) will be made. South Africa, as has been described, is a country facing the
need for immediate action in the fight against HIV/AIDS. The reasons for such
are not necessarily exactly the same as those described previoudy, but it isto this
that we are comparing internationally recognized problems facing the South
African people and government. The format for evaluation will be the same as

above.

5.3.2.1 Education Staff

The CRC recognized in the year 2000 that there was overcrowding of classesin
some areas of South Africa due to insufficient numbers of trained teachers™™. This
deficit was especidly gpparent in black communities. Criticism was aso made of
the illiteracy and repetition rates, the high dropout rates, the poorly maintained
infrastructure and equipment, together with generd equipment shortages. What is
maost worthy of mention isthe low morale of teachers. This comes after Sx years

of being as an established non-gpartheid Sate.

% Coombe, C. Keeping Education Healthy: managing the Impact of HIV/AIDSon
Education in South Africa, Current I ssuesin Comparative Education (December 2000), page
3

% CRC/C/15/Add.122, 23 February 2000
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At lesst 12% of South Africals administrative personnd are estimated to be HIV-
positive?®, and 12% of teachers. In a study performed between June 2000 and
May 2001 by the largest teacher trade union in South Africa: the South African
Democratic Teacher’sUnion. In the twelve-month period, 1,011 teachers died
a an average age of 39, an increase of more than 40% on the previous year™'.
The study itself revedsthat most of the desths were recorded as ‘ naturd’
because doctors are legaly prevented from listing AIDS as a cause of deeth.
Most of the teachers had died of opportunistic infections like tuberculosis or
pneumonia, which are AIDS-related. There was aso redlisation that young
teachers are dying while the government is spending large amounts of money to
subsdise universities and tertiary indtitutions, however even before the students
can share their skills and knowledge they are dying. Twenty teschersin the
KwaZulu-Nata region had declared their HIV-positive status in a period of 4
months to the regiona secretary of Sadtu. If related back to the satistics above
of how many learners that would affect, the number would be expected to be
over 500, and this would include the number of sick days the teachers will

require.

5.3.2.2 Learners

South Africais thought to be one of the Sx worst out of the 26 most affected
countries that will show adecrease in actua school age population by the year
2015. Theothersin asimilar position are Zimbabwe and Botswana®®, The

2% Coombe, C. Keeping the Education System Healthy: Managing the Impact of HIV/AIDS
on Education in South Africa, Current /issuesin Comparative Education 3 (1). Available at
www.csa.za.org/filemanager/list/6

7 http://careers.iafrica.com/careerjunction/ai dsimpact/849890.htm Govender, P. Wiping out
SA's Teachers, 8 March 2002, The Sunday Times newspaper. The figures are based on
claims submitted to the Union’ s funeral scheme between the dates concerned. The Union
represents more than 216,000 teachers. The statistics were published in the union’s
newspaper, the Educator’ s Voice. Reference can also be found to the report at
www.aegis.com/news/afp/2001/AF011111.html , Agence France-Presse, Safrica-education-
AIDS: AIDSdeaths amongst S.African teachersrocket by 40 percent: report, 4 November
2001, accessed 23/06/02

%8 Together with Rwanda, Ghanaand Kenya
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World Bank report™®® takes figures from the US Census Bureau, which highlights
that the influence of HIV/AIDS in a country does not automaticaly mean that
school age population will decrease, dthough, for a country that is holding a
population with high HIV prevaence, those like South Africaface such a
calamitous prospect.

5.3.2.3 Families living with HIV/AIDS

The internationa stage recognizes South Africa has come along way from its
gpartheid state pre 1994. It is dso acknowledged that she still has a distance to
go to eradicate the long-term effects of the apartheid syslem. The HRC has
recognized that women or even children head some of the poorest householdsiin
the country?™®. The relevance of thisisthat if such patterns are acknowledged,
then this has the logicdl effect of presuming that the children have lost afather
through illness or working away, or they are orphans, surviving without parents.
This poverty can have the effects of some, or dl, of the children not being adle to
receive education.

When discussing families living with HIV/AIDS, it should be recaled that many
children are withdrawn from school to be put into work, and consequently an
‘earning’ Stuation. Over 200,000 10-14 year olds were engaged in work in the
year 2000, of predominantly commercia agriculture or domestic service variety:

once again to the CRC’ s concerrf™.

5.3.2.4 Orphans of AIDS

Throughout South Africathere arelocal projectsthat are caring for orphans of
AIDS, for example one such organization is Ingwavuma Orphan Care”*?. This

% The World Bank, Education and HIV/AIDS: A Window of Hope, 2002
“HRI/CORE/1/Add.92, section 21

11 CRC/C/15/Add.122, 23 February 2000, The Committee on the Rights of the Child “urged
[South Africa)] to reinforce effortsto ratify the *Worst Forms of Child Labour’,” 1999, No.182
of ILO, Para37

22 \www.orphancare.org.zalfiles/aids.htm

81



particular organization is Stuated in the KwaZulu-Nata region and it includes
monthly gatistics of numbers of orphans, children living with dying parent(s) and
abandoned children. For the month of September 2002, the figures stood at 865,
228 and 107 respectively. The 1999 POLICY project cites studies finding over
100,000 orphansin South Africa, with a possible figure of between 759,700 and

Year | Number of Totd Totd Totd AIDS Orphans
Children O- | Orphansas | Number of | Number of asa

14 a Orphans AIDS Percentage of

(1,000's) | Percentage | (1,000's) Orphans | Tota Orphans
of All (Absolute %

Children #)
%

1990 | 13,939 7.8 1,089 1,000 0.1
1995 | 14,405 7.5 1,087 61,000 5.6
2001 | 14,773 10.3 1,528 662,000 43.3
2005 | 14,817 14 2,069 1,328,000 64.2
2010 14,542 15.8 2,303 1,700,000 73.8

833,520 materna orphansin the KwaZulu-Nata region by 2010 aone.

The most recent collaboration on orphan atitics is enclosed in the publication

“Children on the Brink’?*3, and the statistics for South Africa are enclosed.

South Africa Orphans Estimates by Y ear

South Africa Orphan Estimates by Type and Cause

ORPHANS
Materndl Paternd Double**
Year | AIDS Non- Total AIDS Non- Total AIDS Non- Total
AIDS AIDS AIDS
1990 | <100 406000 406,000 1,000 797,000 798,000 <100 115000 115,000
1995 | 18,000 364000 382,000 52,000 761,000 813,000 11,000 97,000 108,000
2001 | 331,000 291,000 622,000 506,000 667,000  1,173000 200,000 67,000 267,000
2005 | 878,000 247000  1,125000 1035000 598000 1633000 638000 51,000 688,000
2010 | 1405000 199000 1604000 1,399,000 507000 1906000 1172000 35000 1,207,000

23 Children on the Brink, 2002
214 Maternal: Mother has died, Paternal; Father has died, Double: Both Parents have died
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What is highlighted is the fact that among the number of total orphans projected,
the percentage of which are orphans from AIDS causes increases. to an estimated
73.8%in 2010. Inaperiod of 15 yearsis has amplified over 13times. Thisisan
illugtration of how many children will be affected by HIV/AIDS in the yearsto
come, how many children will need care, help and education so that they may
protect themsalves from vulnerability to the disease.

5.3.2.5 Street Children

An increase in the number of children on South African streets can be heavily
correlated with the number of orphansin the country. The mgor cities see the
mgority of cases, and athough HIV/AIDS plays asgnificant part in the cause for
digtribution, poverty and other reasons should not beignored. The significance of
dreet children istwofold: the first isthe reason they are there, be it because their
parents have died and there is no family community to care for them, or if thereis,
they are treated as badly there asthey are on the Streets; but the second isthe
probakility that the children themsalves succumb to away of livingwhichisa
breading ground for the virus and early death, a more worrying prospect. Early
sexud activity is common and over the past few years there has been an increase
is drug addiction, something that can turn into another circle of dependence,
progtitution for money to pay for addictior?™.

5.3.2.6 School Age Girls

As has dready been mentioned, cause for concern over rape of young girlsin
South Africais currently hitting the international scene through the report of the
Specia Rapporteur. Previoudy?®, Human Rights Watch investigated gender-

215 Jeter, J. Influx of Crack Cocaine Brings Another Affliction to South Africa, International
Herald Tribune, 14 August 2000, Reuters, 17 February 2000
%1% In 2000, also reported in HRW World Report 2002: Children’ s Rights, page 10
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based violence in South Africa's schools. Dally attacks were occurring with the
aggressors being teachers or peers. The interviews uncovered that there was no
digtinction due to race or economic group. All encountered sexud violence and
harassment. Rape was occurring in school bathrooms, empty classrooms and
halways, and in hostels and dormitories. Girls were also fondled, subjected to
aggressve sexud advances, and verbaly degraded at school. Amnesty
International recognises high levels of violence in the country, especidly sexud
violence. In keeping with other reports, Amnesty reports of police Satistics from
January to September showing that 40% of the 38,000 reported rapes and
atempted rapes involved victims younger than 18 years of age™’.

The report made by the Specia Rapporteur on the sale of children; child
progtitution and child pornography® again isolates the growing arocities in South
Africaas an example of what can happen. Rapein South Africais not anew
phenomenon at al, however, prior to the end of apartheid very few cases were
reported, and so now that numbers of known cases are increasing, it can
obvioudy be brought to the attention of internationa arena. Juan Migud Petit
detals that there are cases being reported where young children are being
targeted as sexua partnersin order to reduce the risk of contracting HIV/AIDS,
and ingtances of child rgpe are being committed by individuas who believe that
sex with avirgin will cure them from HIV/AIDS. He acknowledges thet there
exigs no substantia evidence on this specific matter, however they “can’t be
discounted”. A smilar charge is made through the 2001 US State department
report®™® and so it iswith little doubt that the possibility it justified. Petit

acknowledges that the cause of the cases can not be attributed to one reason, so

A7 hitp://web.amnesty .org/web/ar2002.nsf/af r/south+africal Open, Amnesty I nternational
Report: South Africa 2002

218 United Nations Press Rel ease, United Nations rights expert calls for measures aimed at
child victims of sexual violence in South Africa, 4 October 2002

%19 http://www.state.gov/g/drl /rsl/hrrpt/2000/af/788.htm page 14, Para6. The 1999 Child Care
Amendment Bill, which was implemented in January 2000, prohibits the commercial sexual
exploitation of children. NGO’ s estimate that there were 10,000 children working as
prostitutes in Johannesburg in 2000, page 18 of the same report
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the HIV/AIDS reference above had been made as one suggestion why, together
with the trestment of children as commodities among the S tota suggestions in
totd.

The report continues to highlight the fact that the age of the aggressorsin rape
casesis decreasing, to the extent where the inferenceis that young boys and
teenagers are involved, and correspondingly, the numbers of gang rapes are
increesing. Reating to this somewhat is the concern by the CRC as to the young
and discriminatory legal minimum age for sexud consent in South Africac 14 for
boysand 12 girls. Prodtitution is being forced onto young boys and girls, but the
reports affect predominantly the young girls due to the high levels of poverty
coupled with domestic abuse™. 1t has aso been reported that as children drop
out of school due to the unaffordable cost for the family, on occasons the fees
will be pad for by afamily friend or relative in return for sex from the child. As
has been shown, there are many orphans due to AIDS, and it istoo common for
the remaining child headed households to resort to the girls progtituting themselves
to feed their sblings. Thisis once more substantiated by the US report”* where
it was found that child progtitution had increased considerably in the mgor South
African dities corrdaing with the number of children living on the streets.
Trucking routes were highlighted as to be amain resource for prostitution and
children are sought after because “of the belief that they are more likely to be
disease free, or that, if they are virgins, sex with them cures diseases such as
HIV/AIDS.” Thistakes us back to Bayer and Sussex and their recognition of
internal migration being a hereditary problem from the apartheid years. Truck
routes in the KwaZulu-Nata region are agood example as the mgor routes

come from the surrounding countries’?, so any prodtitution that occurs in this area

% For more information on this arealook at

www.global march.org/virtuallibrary/sexual expl oitation/southern-africa.pdf, accessed
10/12/02

! |bid. page 18

2 Another example of apartheid patterns of gender dispersal can be seen through the
mining industry where the men worked away from home and in conditions that
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is not purely confining the disease to country borders, but helping spread it across
them.

The touched upon ‘ Virgin Cure Myth' or * Virgin Cleansing Myth' # is highlighted
by arecent survey in finding that 1 in 4 young South Africans does not know that
itisamyth?**. Such afinding isworrying in itsalf, however something thét is
considered worse and unique to South Africais the rape of infant girls. Such rape
does not conform to the traditiona sexud and power motives of rgpe itsdf and so
the ‘myth’ can be brought into the equation of explanation of theincreasein

cases, also adetailed study is obvioudy required on the fact?.

A further problem in rdaion to young girlsisthe act of ‘virgintesing'. Thisisa
practice that is common among the Zulu population on the eastern coast.
Arguments againgt such customs are the increased possibility of sexua assault on
the virgin girls once they are known to the community as virgins due to previoudy
raised concerns, and aso the increased possibility of ana sex so that when
examined, the girls are not found as ‘ sexudly active' in the eyes of the community.
Such acts of sex, once more increases the possbility of HIV infection.

In these assessments of South Africa, we have seen that she faces some problems
that are common to the epidemic as awhole, but there are problems such asthe
infant rgpes, which are unique to the country. The influences of such on the
education field is heavy and problematic in the sense that it increases demands

upon the economic and socid sructure of the country itself, and for those who

2 The belief that that having sex with avirgin will cure and/or prevent a person from
developing AIDS

4 Hot Prospects, Cold Facts: National Survey of South African Y outh, found at
www.Kff.org/docs/sectiong/safricall ovelife.html , Accessed 29/04/02. It isalso highlighted
that this myth is not confined to South Africa, itisalso found in Thailand and Indiatoo

% Dr G. Pitcher and Dr. D. Bowley suggest that this South African problem could be due to
the country’ s major socio-economic problems and the virgin sex myth. Dr. G Pitcher isa
pediatric surgeon at the Department of Pediatric Surgery at Johannesburg Hospital and the
University of Witwateresrand. Found at www.avert.org/childrapesafrica.htm, HIV/AIDS
and Child Rape in South Africa, accessed 23/11/02
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can not achieve a standard of living which is minimum for them and their family to
aurvive, another route must be taken — often to the cost of education, and it isthis
that will now be discussed below.

5.4 How Does This Then Relate Back To The
Right To Education ltself?

Assessment will now be made of the effects of HIV/AIDS on the conceptua
framework for the right to education and the fulfillment of South Africaiin her
duties to respect, protect and fuffil in terms of the right to education.

The action taken by the South African democratically elected government after
thefdl of gpartheid in 1994, was to build up a gtrategy to attain equdity: lesson
disparity between the white and black population of the country. By thistime,
HIV/AIDS was dready taking itsfirg livesin the areg, but this one threet to long-
term existence was put lower on the priority list. Since 1994, increases have
been made into budgetary spending in aress of health and education with the
amhition to fulfil South Africa sinternationa obligationsto treeties such asthe
CRC, and therefore to her population. What is now being redised is thet this one
epidemic is eroding any gains made in these areas and the Strategy to combat
such is having to be adapted to ded with this dua chdlenge: using education to
combat HIV/AIDS, so that increased ground can be attained in the area of
learning itself. The money put into education is currently being used to pay sick
leave for those who have HIV/AIDS, and consequently in some ways it may be
argued that the Stuation is going backwards and no progress can be achieved:
money for progress is being channdled into upkeep.

Action is now being taken within South Africa through the many organisations
studying the patterns, working with and for people with HIV/AIDS. Politica will
in pushing for the recognition of the importance of HIV/AIDS is starting to be felt
by the international community, but there is il avery long way to go.
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Asde from the fact South Africa does not support the CRC in as much as free
primary educeation is not the norm, in her other duties to fulfill, respect and
protect, the machinery is there to implement a substantia support system to fulfill
the right to education, which will be discussed below. As has been seen, section
29 of the Condlitution sets out the ambition of non-discrimination with the field of
education atainment, and legdly, any discrimination towards a child or adult with
HIV/AIDS s not tolerated by the courts. The breadth of argument about
including HIV/AIDS within the context of *disability’ or ‘other status in South
African Courtsis a big step towards recognition as a discriminatory titlein itsown
right. Something that was expected to happen thisyear in fact. In summeation,
legaly, South Africa has protection in effect for people with HIV/AIDS. The
largest problem is addressing the erosion HIV/AIDS has made into the systems
they established after gpartheid.

5.4.1 The Conceptual Norm

Returning to the conceptua norm of the right to education: availability,
accessihility, acceptability, and adaptability, and evauation will now be made as
to the condraints being put upon the upholding of these different parts of the right
itsdf.

5.4.1.1 Availability

Erosion is being made into the fulfillment of this. Aswe have seen, the training of
teachers gppears to be somewhat in vain as the amount of them unable to
continue quality teaching once they contract HIV isincreasing to the extent that
the excdlence of educationisfaling. Labour rights for teaching positions are
protected through anti-discrimination legidation, which are smilarly purported
with those of other human rightsin generd. Fiscal obligations are dlocated to

provinces, but not necessarily monitored throughout the process consequently
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alowing money to be spent on areas that most need it rather than should get it,
i.e. staff sick pay rather than sex education training?®.

5.4.1.2 Accessibility

This appears to be South Africa s biggest downfdl in supplying the right to
education to her inhabitants. Again, it must be mentioned that ‘free education is
not a concept used in the country. However there gppears to be possibilitiesin
law to help those poor enough??’, but whether these opportunities are redlly

ble themsalvesis questioned just as much. Financia obstacles are
abundant in number for those affected by HIV/AIDS. The cost of actualy going
to school may be low enough, but the cost of ‘being’ a school iswhat is
important here. The cost of compulsory education, be it through the books,
uniform, distance, schedule, or fees themsdves, can al be seen as discriminatory
in terms of the right to education. South Africa.and many other countries that are
fighting HIV/AIDS are not fulfilling their internationa obligations by not having
addressed such issues.  Lack of physical presence: physica accessbility, isbeing
addressed however, the concept of distance learning is being established and this
helps not only those learners who find it geographically impossibletogoto a
educationa establishment, but also those who cannot physicaly get there due to
illness such as HIV/AIDS or amilar. An example of suchisthe ‘Brianline
(Breinlyn) School on Computer’ %2, It provides a school system on compuiter
from grade 0-12 based in Pretoria. The subjects available for study are broad
and varied and al based on the South African Curriculum. Of course the

problem with such asystem isthe cost. Accessto acomputer is obvioudy a

#2% Although this has been used as an example, there is progressin this areain as much as
money is being targeted for sex education specifically in the budget, but no more
specification is being given.

%" Theterm’enough’ is used because assessments are made before grants can be made,
and the assessments are stringent in the forms and paperwork that is needed, together with
the likely outcome of alow success rate

228 www.brainline.com/index.html Brainline boasts an out performance of South African
standards by at least 20%
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prerequisite and then the cost of the lessons leaves those who could use such a
way of learning unable to obtain it due to once more, poverty: economic
inaccessibility. A recent proposed revison to the Child Care Act has met a
mixed response. Apart from the guaranteeing of rights of al children to access
contraception and abortion without parental knowledge, it also recommends a
universa childcare grant with the aim of aleviating poverty™.

In combating discrimination, projects such as Tirisano are pushing for
‘understanding’ rather than dismissal, thisworks for both those teachers and
students affected by HIV/AIDS. Counsdlling is advised so that understanding can
be achieved and the discriminatory thoughts alleviated.

In light of the Prindoo decisior?® it would probably have to be proved that
differentiation on the ground of HIV infection isnot only irrationd, but also
impairs the human dignity of individuds, and istherefore unfair: redlised in the

recent case concerning the nursery school girl.

5.4.1.3 Acceptability

Relevant education is seen within the curriculum. Whét is of more concern in this
areaisthe quaity of teaching. As has beenillugtrated in the study performed by
the South African Democratic Teacher’s Union, there are increasing numbers of
teachers darifying their HIV-postive status. With such anumber growing, more
reliance will be put on supply, or not fully trained teachers, and concern has
aready been established as to the qudlity of their teaching®™".

#9 Christian groups have claimed that such a measure would encourage larger families so
they could receive state income, which in essence would not help poverty agreat deal.

% Supra note 107

#1 Obviously ageneralisation is being made here, and thisis not trying to say that all such
teachers areincapable or lacking in quality, purely that concern must be had and monitoring
should be performed if believed necessary.
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5.4.1.4 Adaptability

As established above, there are education systems in place for distance learning
using information technology skills. However, for this to benefit those in need of
such, the economic bility factor must be addressed first. The Government
has made no play to segregate HIV postive children and education staff from
those who are HIV-negative. The generd policy isto integrate and understand
where to be careful. Once again, the Tirisano document must be highlighted asto
include advice for staff on the areas on school where people are a most risk,
what to do with cuts and grazes or svimming classes for example. Adviceis
clear and precise, dthough it islucid that it is the schools and other education
establishments themsalves who must develop their own policies to implement the

guiddlines.

It isto this abgtract that the answers must be found. The possibility isthere, it just
has to be usad to full capacity. Like many other thingsin life, prevention isthe
key, and helping those dlready affected isjust as great aneed and duty of the
state.
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6 Conclusion

“Without people we cannot steer this country to sustainable
development... [and HIV/AIDS] endangers many of the
developmental, social and economic gainsthat halve] been made
since 1994”

Nelson Mandela October 2002

232

Thereis obvious recognition of the devastation HIV/AIDS is having on South
Africa No more recognition can be brought to the internationd stage than from a
man o highly regarded in the country itself: Nelson Mandda

South Africa has helped demondtrate the effects that HIV/AIDS can have on an
education system, by looking &t the groups of people that are infected and
affected by thedisease. Ininitidly establishing the context and link between
HIV/AIDS and human rights themselves a basis was created so that the
connection could be built upon to further heights to include direct andysis of
specific rights such as the right to education. This right was explained using the
conceptua norm of availability, accessibility, acceptability and adaptability, and
how the right isto be respected, protected and fulfilled by the sate. The
internationa ingrument of the CRC was highlighted as the dominant treaty in the
areamainly due to near universal acceptance of its contents and the ICESCR was

also mentioned asto itsimportance.

Education as a preventative tool was established, and dthough thereisavisble
but smal dissenting opinion as the success of such atechnique, the mgority
feding on the subject isthat thisis the best way to attack the effects of
HIV/AIDS. The main reason for this being, that if the human right of the right to
education isfulfilled to a states best possibility ‘within their means, the mgority of

%2 Addressing traditional |eaders as a HIV/AIDS awareness campaign in October 2002,
reported in The Daily Mail and The Guardian 22/10/02
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youth will spend some time in the education environment, one which has structure,
teachers and again, most importantly to some extent, peers. It isduring thistime
that the aim of education can combine with the fight againg HIV/AIDS in
achieving the development of alearner’s own formation of hisher own moras and
ideas. This goes hand in hand with accessble information centres on the subject

outsde the school environment, but sill included in the education sphere.

It isthen that the effect of HIV/AIDS is described. International case law shows
that the way the problem islitigated is through the concept of non-discrimingtion,
and briefly discusses the differences in recognition of HIV/AIDS as areason for
discrimination in its own right or itsincluson in another ground. In addressing the
problems of different groupings as to the effects that HIV/AIDS has on them, the
author intended to highlight the breadth of possihilities that such a disease can
envelop initspath. In addressing the ‘typicd’ education establishment groupings
firg the intention was to use this to move to the other groups, those that were
supposedly in education, but who were unable to grasp such aright due to the
now present affects of HIV/AIDS.

In using South Africa as the focus for the case example, we have seen a country
that has had to go through dramatic improvements in her politica (and therefore
inclusive of her educationd) system in the past ten years. In many respectsit is
only recently that the redlisation is happening as to the effects of ignorance over
the HIV/AIDS pandemic in the country, in as much as the issue was not
addressed immediatdly when the transition from the apartheid regime was
occurring. The epidemic arrived late in the country compared to other SSA
countries, and manifestations of the epidemic only occur after alarge amount of
the population are aready HIV-positive. Such a picture has dready been drawn
in countries such as Uganda and Rwanda where a‘missing generaion’ of people

is now lamented.
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South Africais seen as a Sate that appears to have at least the skeleton of a
system that may ded very effectively with an gpproach to fight HIV/AIDS. The
gpproach of attacking ignorance, denid and sexud behaviour is sarting to take
effect, dthough to some extent the epidemic is il “hidden’ within the family
environment through ignorance and taboos as can be seen by the traditional
practices of ‘virgin testing’. The necessary strong words from the leadership are
darting to be increasingly significant to the South African community itsdf and
policies in addressing the problem. Inredlity, there are disparities that cannot be
ignored, such as the effectiveness of bodies that were established to monitor the
Stuation — recognised by internationa stage. However, what seemsto be an
intringc problem, and one that was not discussed in detail for the specific reason
of time and page limits, is the funding system of programmes and schools
themselves, the way monies are spent, the fact South Africa does not have free

education, and the confidence of teachers in addressing necessary issues.

In summation therefore, thisillugtration of just how effective education can bein
combating HIV/AIDS is clear, but equally sharp is the picture that HIV/AIDS can
deeply erode such gainsin quaity and effectiveness of education through
removing those who arein need of it. This never-ending circle is made to be
broken and in a dowly increasng number of countries, it is being done.

However, the possibility of afurther explosion of casesin other parts of the world
could deeply shadow such achievements. It must not be disregarded though!
Such achievements should be taken and used in the new struggles, and possibly
the predicted effects could be restrained themsalves.
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Appendix 1

Rights TO Education
Avallability Accesshility

EDUCATION

RightsIN education

Acceptability

educatior

Rignts THROUGH

Adaptability

Fiscal allocations
matching human
rights obligations

Schools matching
school-ages
children (number,
diversity)

Teachers,
(education and
training,
recruitment, labour
rights, trade union
freedoms)

Elimination of legal
and administrative
barriers

Elimination of
financial obstacles

I dentification and
elimination of
discriminatory
denials of access

Eliminations of
obstacles to
compulsory
schooling (fees,
distance, schedule)

Parental choice of
education for their
children (with human
rights correctives)

Enforcement of
minimal standards
(quality, safety,
environmental health)

Language of
instruction

Freedom from
censorship

Recognition of
children as subjects of
riahts

Minority children

Indigenous
children

Working children

Children with
disabilities

Child migrants,
travelers

Concordance of
age-determined
rights

Elimination of
child marriage

Elimination of
child labour

Prevention of
child soldiering

Adapted from The Right to Education Primers Series
The Right to Education Project
Those partsin italics are specific to thisthess and are
to be consdered of stringent importance when
discussing the impacts of HIV/AIDS on education

systems
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Appendix 2

Al DS epidemic update 2002

However, it must be noted that there have been apparent improvements where
South Africais concerned, as figures for the HIV prevaence of pregnant women
under 20 have decreases, which suggests that awareness campaigns and
prevention programmes are starting to make an in road into the Stuation.

The globd picture is changing though, in as much as the possihility of act and
bring the epidemic under control in Asaisnarrowing. The potentid for growth in
countries such as Chinaand Indiais astounding and must be addressed now. In
SSA itsf, there have been surprising rises in countries such as Zimbabwe and
Botswana where prevalence levels have exceeded the 30% boundary: this can be
somewhat attributed to the food crises being faced in the rlevant countries.

For further details refer to the report concerned: www.unaids.org
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