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Summary 

This thesis covers the subject of delivery clauses in negotiable and non-
negotiable Bills of Lading. The use of such clauses raises legal issues 
relating to transport law, letter of credit (L/C) law and sale’s law. Legal 
issues involving different legal areas are often difficult to solve, since there 
are no clear-cut solutions. 
 
The document of title function, which is a fundamental quality of most Bills 
of Lading, requires surrender of the document for delivery. This function of 
the Bill of Lading causes expensive delays for parties involved in transports 
when the goods arrive at the port of discharge before the documents of title. 
The sea waybill is a transport document that lacks this document of title 
function. Hence, carriers prefer to use sea waybills instead of Bills of 
Lading.  
However, customers of the carrier often consider the Bill of Lading the best 
security-providing document and agree upon its use already in the 
underlying sales contract. Furthermore, following the Hague/Visby Rules, a 
shipper has a right to demand the issuance of a Bill of Lading from the 
carrier. For these reasons, the Bill of Lading rather than the sea waybill, is 
the document used in the majority of transportations by sea. In addition, the 
Bill of Lading is often used when there is no need to use such a document. 
One way to decrease this “misuse” of Bills of Lading is to inform 
commercial parties of the possibility of using specific provisions in the sea 
waybill so that equal security to that offered by the Bill of Lading is 
achieved. Commercial parties also need to be informed of the possible 
advantages of using sea waybills. This is the purpose of different 
recommendations on international level. Delivery clauses, on the other hand, 
are the carrier’s own solution to the extra liabilities caused by the document 
of title function in Bills of Lading. 
 
This legal subject is controversial since delivery clauses aim at exempting 
the carriers from liability for delivery of the goods without surrender of the 
Bills of Lading. Hence, the delivery clause practically aims at depriving the 
Bill of Lading of its document of title character. Deprived of this function, 
the document will have the characteristics of a sea waybill. For this reason, 
the first relevant question is whether a Bill of Lading changes character 
when a delivery clause is inserted into the document.  
The prevailing view seems to be that a delivery clause printed in large 
letters on the “front” side of a Bill of Lading will give the document the 
same character as a sea waybill. There are, however, strong arguments 
supporting the view that delivery clauses are invalid. Furthermore, the 
validity of the clause seems to depend on how it is construed and where in 
the document it is inserted.  
This possible change in character has been causing confusion for banks 
working with documentary credits. Banks are faced with the question; 
should a Bill of Lading that incorporates a delivery clause be accepted under 
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the documentary credit when the instructions of the credit call for a Bill of 
Lading with the document of title character? 
 
One limitation to the bank’s duty of examination is that it does not need to 
take into consideration the “terms and conditions” of the Bill of Lading. The 
first opinion of the ICC stated that delivery clauses in Bills of Lading were 
such terms and conditions that the bank is entitled to ignore. This opinion of 
the ICC was much criticised, since accepting delivery clauses in documents 
of title may have several adverse implications. Taking account of the 
criticism, the ICC modified its statement and concluded that delivery 
clauses relating to negotiable Bills of Lading are not accepted under the 
documentary credit in contrast to delivery clauses in non-negotiable Bills 
of Lading that are. Hence, the ICC chose to make a distinction between 
negotiable and non-negotiable Bills of Lading.  
It seems that most banks have chosen to comply with these statements, 
while certain banks are refusing to accept non-negotiable Bills of Lading if 
they incorporate delivery clauses.  
 
A buyer that requests negotiable Bills of Lading, which is the case in the 
great majority of documentary credits, need not fear that their banks will 
accept Bills of Lading with delivery clauses printed in large letters on the 
“front” side. If the documentary credit allows the acceptance of non-
negotiable Bills of Lading, on the other hand, there is a risk that these 
documents will contain delivery clauses. The acceptance of non-negotiable 
Bills of Lading with delivery clauses will often involve more risks for both 
banks and buyers, particularly considering that a sea waybill without 
express protective provisions offers less security.  
The documentary credit as a service safeguarding the rights of the buyer will 
consequently lose some of its value if the bank accepts a sea waybill when 
the buyer expects a document of title. For this reason, if a bank follows the 
ICC’s statement relating to non-negotiable Bills of Lading, then the buyer 
may consider adding specific language to the instructions of the credit in 
order to prohibit the acceptance of non-negotiable Bills of Lading with 
delivery clauses. 
  
Seen from another perspective, a seller risks being in breach of contract in 
connection with the underlying sale’s agreement if he/she tenders a sea 
waybill when a document of title is required. Commercial parties need to 
have the possibility of demanding the document called for in the underlying 
sale’s contract. The failure to fully condemn delivery clauses in all 
documents of title facilitates their continued use by some carriers. The 
obligation to issue Bills of Lading should not be circumvented by inserting 
delivery clauses.  
Since delivery clauses printed in large letters on the front side of Bills of 
Lading seem to convert the documents into sea waybills, the customer of the 
carrier has a legal right to demand the issuance of a Bill of Lading in which 
there is no delivery clause. The Hague/Visby rules entitle the shipper to 
demand the issuance of a “real” document of title. 
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Abbreviations 

ICC  International Chamber of Commerce 
 
UNCITRAL                       UN Commission on International Trade Law 
 
C.I.F. contracts                   “Cost, Insurance, Freight” contracts. The cost of 
                                            freight and insurance is included in the price for 
                                            the buyer.  
 
The Pomerene Act The American Federal Bill of Lading Act of 

1916 
 
COGSA 92   The Carriage Of Goods by Sea Act from 1992 
 
CMI  Committee Maritime International  
 
UN/CEFACT United Nations Centre for Trade Facilitation and 

Electronic Business 
 
UNCTAD United Nations Conference on Trade and 

Development 
 
UCP  The Uniform Customs and Practise for 

Documentary Credits 
 
P&I Clubs Protection and Indemnity Clubs (insurance 

companies) 
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1 Introduction 

1.1 Background 

The Bill of Lading is a document that, historically, has been of great 
significance for the development of international trade. The importance of 
the Bill of Lading for modern trade lies in its characteristics. These 
characteristics have evolved during centuries of trade by sea and fill a 
necessary function by providing a comparatively safe way of doing 
international business for merchants. It is especially one quality of the Bill 
of Lading that gives the document an independent value. 
 
This quality is the “document of title” function, which could be said to 
mirror the physical delivery of the goods. The document of title is needed, 
theoretically, for delivery of the goods from the carrier. By giving the 
document this “key” function the document can be said to represent the 
goods being shipped. By linking the delivery of the goods to the document 
of title, the document enables both the sale of the goods in transit and the 
use of the document as security under a documentary credit operation. 
 
The documentary security offered by the Bill of Lading is the most 
important reason for why buyers and sellers involve the document in their 
sale’s contract. The sale’s contract involving a document of title will require 
the seller to tender such a document in exchange for payment or he/she will 
be in breach of contract. The documentary credit is an operation in which 
this exchange of performances can be achieved even though the buyer and 
the seller are in different countries. 
 
For this reason, documentary credits are very important for international 
commerce. This mechanism provides a means of payment by substituting a 
bank for the buyer, as payor. The bank then conditions its payment to the 
seller against certain documents specifically stated in the documentary 
credit. The credit should be seen as a service to the buyer in which the bank 
must examine all documents received from the seller with reasonable care to 
ascertain that they appear to be in accordance with the terms and conditions 
of the credit. 
In this context the Bill of Lading gives the shipper, then the holder, thus the 
bank, a security in case of failure from the buyer to fulfil its obligations 
towards the bank. The Bill of Lading has therefore traditionally been the 
document normally required in documentary credits. However, the “key” 
function of the Bill of Lading also involves some distinct problems, 
especially for the carriers.  
 
Modern trade has seen quicker transports, especially transports by sea. This, 
combined with the lengthy documentary procedures associated with the use 
of the Bill of Lading, has caused serious “bottle-neck” problems for carriers. 
This problem of the Bill of Lading arriving later than the cargo, causes 
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expensive delays since delivery of the goods is hindered. It is especially the 
carrier that is placed in tricky situations, as storage room may be limited. 
 
As a solution to this problem, the sea waybill was developed in the 1960’s. 
The sea waybill does not have the document of title character. 
Consequently, this document offers less security than the Bill of Lading1. 
Nevertheless, the use of the sea waybill has steadily been increasing in 
world trade. This is a change in practice that banks have been compelled to 
take into consideration. 
 
Banking practice with respect to documentary credits is one area of law 
where unification has been successful through the standardized rules of the 
Uniform Customs and Practise for Documentary Credits (the UCP is 
published by ICC). Today, the UCP has almost universal coverage and most 
discussions involving documentary credits should be made with reference to 
the UCP. The UCP regulates, among other things, which documents should 
be accepted in the documentary credit transaction. Article 24 of the 1993 
revision of the UCP ( the UCP No. 500) enables non-negotiable sea waybills 
to be used in documentary credit operations. This article of the UCP is 
important since the acceptance of the non-negotiable Bill of Lading under 
the documentary credit operation is helping to increase the use of the 
document, especially where there is no need to use the Bill of Lading.  
 
The Bill of Lading is still used in the majority of transports by sea, even 
when there is no substantive reason for its use. This “misuse”2 of the Bill of 
Lading is something that the carriers would prefer to avoid considering the 
adverse effects of delayed arrival of documents required for delivery. 
However, the shipper has a right to demand the issuance of a Bill of Lading. 
In addition, the use of the sea waybill would lessen the liabilities of the 
carrier in relations to the parties with interest in the goods. This is a 
consequence of certain international conventions only being applicable to 
Bills of Lading or similar documents of title. From a liability point of view, 
the mandatory nature of these conventions establishes the minimum 
obligations and the maximum immunities of the carriers.3
 
For these reasons, recently, certain carriers introduced clauses printed in 
large letters on the front side of their Bills of Lading, exempting them from 
liability for incorrect delivery of the goods. According to these contractual 
provisions the carrier may either; 
 

1. “ release goods without necessarily requiring surrender of an 
original Bill of Lading; and /or (Category 1) 

                                                 
1 However, through different express provisions and by designating the bank as consignee, 
the document offers better security. This is discussed under section 8.1.1. 
2 Discussed under section 8. 
3 Discussed under section 2.3.1-2.3.4 
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2. deliver goods to the named consignee upon reasonable proof of 
identity without surrender of an original Bill of Lading.” (Category 
2) 4 

 
These clauses are controversial because they conflict with the document of 
title function of the Bill of Lading. Hence, the “delivery clauses” are 
considered by some as attempts at converting the Bills of Lading into sea 
waybills. Transportations involving sea waybills would lessen liabilities and 
costs of doing business for carriers in certain respects. 
 
In modern trade export, the existence of a transport document that gives the 
holder control over the goods is a commercial necessity, particularly when 
there is an intention to sell the goods while in transit. Furthermore, the seller 
needs to tender documents that meet the requirements of the underlying 
sale’s contract. For this reason, the practice of using delivery clauses has 
been very controversial, especially where paying banks under documentary 
credits are involved. Within the banking community, the effects of the 
delivery clauses are apart from being controversial also guilty of causing 
much confusion.  
 
One circumstance that contributes to this confusion is that there is no single 
international convention that all countries have ratified. This has lead to 
national regulations that are everything but uniform, seen in an international 
perspective. The question of which transport documents that qualify to be a 
Bill of Lading, with its specific qualities, therefore depends on legal 
jurisdictions and applicable laws. An example of this is the difference 
between non-negotiable Bills of Lading. According to Scandinavian, 
German and English law this document is a Bill of Lading in the sense of 
having the “key” function, while American law sees the document as a sea 
waybill.5  
 
The bank examining the documents tendered in connection with the 
documentary credit has to decide if the documents tendered are in 
accordance with the terms of the credit. This issue relating to the duty of 
examining the documents has, considering the uncertain legal quality of 
documents incorporating these “delivery” clauses and the differences 
between national laws regulating Bills of Lading, caused great confusion 
within the banking community.  
 
This thesis deals with the legal issues relating to these “delivery” clauses in 
negotiable and non-negotiable Bills of Lading. 
 
 
                                                 
4 http://www.forwarderlaw.com/Feature/blclause.htm, my italics 
5 In America and England, non-negotiable Bills of Lading are called straight Bills of 
Lading, while these documents are referred to as recta Bills of Lading in Scandinavia and 
Germany. Furthermore, in English law the Bill of Lading is often referred to as being 
“quasi-negotiable”. Using the same terminology, the Swedish Bill of Lading is not “quasi-
negotiable” but “negotiable” (discussed in more detail under section 2.3.1). 
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1.2 Purpose  

The purpose of this thesis is to describe and analyse the effects of delivery 
clauses on the character of negotiable and non-negotiable Bills of Lading 
and to study what implications these effects have on the documentary credit 
operation and the parties involved.  
For a comprehensive understanding of the subject it is also important to 
cover the reasons for carriers introducing delivery clauses in their Bills of 
Lading and to explore alternative solutions to the root of the problem. 
 

1.3 Method and Material 

I have used the traditional legal dogmatic method. This has involved 
consultation with, and analysis of, legal sources such as; international 
conventions, national laws, case law, literature and articles from legal 
scholars, legal records and opinions from relevant institutions or affected 
parties. 
 
My main source has been legal doctrine from England and Sweden. 
Nevertheless, the literature selected has foremost been works offering the 
necessary international scope required for my research in this subject.  
 
Kurt Grönfors covers the subject of Bills of Lading and sea waybills 
comprehensively and his work has been especially useful for examining the 
Nordic view on the matter. His book, Sjölagens bestämmelser om 
godsbefordran is from 1982, but remains one of the best Nordic textbooks 
covering this legal area. 
 
When investigating the English view, the book Carriage of Goods by Sea 
(1998) by John F Wilson was utilised to a great extent. This work has been 
useful as far as English law is concerned. Schmitthoff’s book, The Law and 
Practice of International Trade, has also proven useful in my research and 
has been a good complement to Wilson’s literature. However, considering 
recent changes in English law, recent case law has been used to complement 
these books. 
  
Professor Hugo Tiberg’s article, Legal Qualities of Transport Documents 
(1998), covers the subject of the conceptual differences, which exists 
between the civil law countries (i.e. Scandinavia and Germany) and 
common law countries (i.e. England and America), in relation to transport 
documents. This article has been very helpful in creating an understanding 
of the similarities and differences between American, English, German and 
Nordic laws regarding relevant transport documents.  
 
One of my main sources used in relation to documentary credits is the book, 
Rembursrätt (1980) written by Professor Lars Gorton. This book remains 
one of Sweden’s most comprehensive texts relating to letters of credit. This 
book has been especially good at giving different perspectives, where other 
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books have been more “single-tracked”. Where it has been necessary to 
work with more up-to-date literature, other sources, such as the works by 
Paul Todd and Raymond Jack, have been used.  
 
Swedish case law is very limited compared to the numerous English cases 
that may be found. For this reason, most court decisions referred to are 
English court decisions. However, considering the international scope of 
this thesis and the role of English law in the international legal arena, this 
seems, where referred to, appropriate. 
 
The use of transport documents in international trade, a report by the 
UNCTAD secretariat, has also proven useful since it offers valuable 
information concerning the use of, and the attitudes towards, the transport 
documents relevant for this thesis. 
 
Furthermore, documents from the ICC have been important for my research. 
The documents offer an inside view of discussions, between the interested 
parties (i.e. carriers and banks) and experts of the ICC, relating to the 
delivery clauses in Bills of Lading. 
Through these documents, and my attendance of the trade finance day 2004 
held by the Swedish ICC, where I had the privilege of discussing the 
problems caused by delivery clauses with banking experts, new aspects and 
viewpoints have been added to the analysis of this thesis.  
 
Finally, it must be pointed out that the most important source for my 
analysis has been the many discussions I have had with Professor Lars 
Gorton.  
 

1.4 Limitations and Disposition 

The problematic situation caused by delivery clauses affects all the legal 
areas in the intersection of transport law, letter of credit (L/C) law and sale’s 
law. 
As an understanding of the legal issues relating to L/C law requires some 
basic understanding of transport law, it seems natural to start this thesis by 
discussing the issues relating to transport law. 
 
This part of the thesis will first involve discussions concerning the qualities 
and characteristics of different transport documents.  
Furthermore, since the subject of this thesis is international in its character, 
possible differences in international and national regulations relating to 
relevant transport documents will also be covered in this part of the thesis. 
 
Thereafter, the main legal issue relating to transport law is approached. The 
question is if these “delivery clauses”, when incorporated on the front side 
of the documents, change the character of the transport documents and if so, 
in what way the character is changed. The question is also extended, as to 
analyse how the situation would change, if the clauses were to be 
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incorporated differently in the Bills of Lading, for instance on the “reverse” 
side of the document.  
After having discussed these issues relating to transport law, the thesis 
moves on to discuss the legal questions relating to L/C law.  
 
In order to give a basic understanding of the subject, the first issues to be 
examined in this part of the thesis is the documentary credit operation itself 
and the UCP. Hereafter, it is possible to approach the main legal question 
relating to L/C law. 
The main question is if banks have to accept Bills of Lading with delivery 
clauses as conforming to the documentary credit or if these documents 
should be rejected. Here it is the banks duty of examining the documents 
that is of significance and needs to be studied in more detail. This involves a 
discussion concerning the possible effects of accepting the delivery clause. 
 
The final part of this thesis involves an analysis of alternative solutions to 
the root of the problem, namely the document of title function of the Bill of 
Lading. 
 
As mentioned above, some aspects of sale’s law are also affected by the use 
of “delivery” clauses in transport documents. This thesis deals mainly with 
the legal questions relating to transport law and letter of credit law. 
However, since documentary credits and transportations of goods are usual 
downstream activities of the actual sale’s agreement between the exporter 
and the importer, I have been compelled to take sale’s law into 
consideration where necessary for the wider understanding of the legal 
issues at hand. Sale’s law is for this reason inserted in the text where 
relevant. However, legal issues relating to the right of stoppage will not be 
discussed in this thesis apart from it being mentioned in one context, where 
I have felt obliged to take the right of stoppage into consideration. This is 
done in footnote nr.213. 
 
Furthermore, this thesis is limited to the study of clauses allowing delivery 
without requiring surrender of the document. This thesis excludes clauses 
that allow delivery of the goods against an original Bill of Lading, which the 
carrier reasonably believes to be genuine. This is another problem linked to 
the use of delivery clauses. Hence, the effects of fraud in connection with 
the Bill of Lading will not be discussed.  
 
Concerning regulations in relation to transport documents, this thesis is 
restricted to the laws of Scandinavia, Germany, England and the USA. 
When discussing Scandinavian law, this is often done with reference to 
Swedish law. Swedish law relating to carriage of goods by sea is in most 
aspects similar to those in other Scandinavian countries since the Nordic 
countries share the same Nordic Maritime Code.  
American law is mainly discussed for the purpose of illustrating the 
difference in the views relating to non-negotiable Bills of Lading. For this 
reason, American law is not widely covered in this thesis.  
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The same applies to German law. German law is mainly incorporated in this 
thesis for the purpose of illustrating the similarity between Scandinavian 
laws and the laws in other continental civil law countries.  
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2 The Bill of Lading  

2.1 The Origin of the Bill of Lading 

Historically, the Bill of Lading can be traced back to Marseille in the 
thirteenth century6, where the document was issued as a non-negotiable 
receipt for received cargo.7 In the document the shipowner would declare 
that he had received the goods and state his obligations of caring for the 
cargo during transit and of delivering the goods to the cargo owner, or his 
people, at the port of discharge. These documents where prima facie 
evidence and contained the acknowledgement of having received the goods 
and the promise of delivery. These are two characteristics of the Bill of 
Lading. The third characteristic of the modern Bill of Lading, the document 
of title character, had not yet been acquired.8  
 
This document was adequate for simple commercial relationships, as the 
shipped goods were sold only after having reached the port of discharge. 
The development towards modern trade with credits and sales over long 
distances made a reform of the Bill of Lading unavoidable. Merchants now 
wanted to be able to sell the goods before the ship reached its port of 
discharge and for this reason, it became especially important to meet the 
needs of third parties that where not original parties to the contract of 
affreightment.9
 
By the 18th century the Bill of Lading had acquired its third characteristic, 
the document of title character. Now, the document’s most distinguishing 
feature was that the carrier could only make delivery against presentation of 
an original Bill of Lading. For this reason, the document could be used both 
in credit transactions and for the purpose of sales. 10  Today, all negotiable 
Bills of Lading are documents of title, while non-negotiable Bills of Lading 
do not have this same international uniformity.11  
During the 19th and the 20th century, the Bill of Lading developed into the 
most complex and regulated transport document in modern international 
trade.  
 

                                                 
6 Actually, the Bill of Lading may be traced even further back. 
7 Grönfors, Sjölagens bestämmelser om gods befordran, p.275 
8 John F Wilson, Carriage of Goods by Sea, p.117 
9 Schmidt mm, Huvudlinjer i svensk frakträtt, p.113 
10 Grönfors, Sjölagens bestämmelser om gods befordran, p.276 
11 Differences in regulations relating to non-negotiable Bills of Lading are discussed under 
section 4. 
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2.2 International Conventions Regulating the Bill of 
Lading  

2.2.1 The Hague Rules 

The carrier’s mandatory liability has for a long time been the subject of 
international regulation. As stated above, the rules regulating the Bill of 
Lading were developed in the course of several centuries through 
international trade practice. As this international trade practise greatly 
influenced national maritime laws, the negotiable Bill of Lading has an 
internationally relatively uniform character, at least in its core qualities.12  
 
These national laws placed a strict liability on the carrier under a Bill of 
Lading shipment. With the development of the freedom of contract concept 
in the 19th century, the carriers frequently tried to exempt themselves from 
this liability through different provision in the Bill of Lading. Some carriers 
even attempted to exempt themselves from their own negligence, which is a 
basic responsibility for the carrier in maritime law.  Most often the carriers 
had more bargaining power than their counterparts, and with the increased 
use of exemption clauses, this was a significant threat to the Bill of Lading’s 
usefulness as an instrument in trade. Countries trying to solve this problem 
often introduced solutions that differed from one country to another. 
Eventually, it came to be recognised that if this problem was to be solved, 
an international convention was the right “tool”. This led to the creation of 
the “Hague Rules” an international convention that was signed in Brussels 
in 1924. 13 The assigning nations then introduced national laws to give 
effect to the Hague Rules. 
 
The Hague Rules aimed at achieving two objectives. The first was to protect 
parties with vested interest in the cargo from far reaching exemption 
clauses, excluding liability for loss or damage of cargo, in the Bill of 
Lading. The second was the aim to further strengthen the “document of 
title” character of the Bill of Lading. These objectives where mainly 
achieved through the creation of mandatory liabilities for the carrier, and it 
thereby increased the practical value of holding the Bill of Lading.14  
  

2.2.2 The Hague/Visby Rules 

As time went by, cargo owners and many “new technique” countries grew 
dissatisfied with the Hague Rules and the rules were in need of a reform. 
With inflation, the limitation in liability that worked as a ceiling for the 
carriers, had become unreasonably low and needed to be raised. The Hague 
Rules also contained some gaps that were much criticised. For instance, the 
rules only applied to outward Bills of Lading. This limited nature of the 
Hague Rules finally lead to a legal-technical reform, through the Brussels 
                                                 
12 Grönfors, Sjölagens bestämmelser om gods befordran, p.274,  
13 John F Wilson, Carriage of Goods by Sea, p.117-118 
14 Grönfors, Sjölagens bestämmelser om gods befordran, p.274 
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Protocol in 1968.15 These rules, that were a first step towards the thinking of 
“fairness” within the shipping industry, are known as the Hague/Visby 
Rules. The idea was to create a new mandatory framework of provisions 
that were to be incorporated in the contract of carriage. Outside of this 
mandatory framework, parties are free to negotiate terms and conditions.16  
 
One important amendment of the Hague Rules is the added text in relation 
to the evidential value of the Bill of Lading. Article 3 rule 4 states the 
following: 
 
“Such a bill of lading shall be prima facie evidence of the receipt by the 
carrier of the goods as therein described in accordance with paragraph 3 
(a), (b) and (c). However, proof to the contrary shall not be admissible 
when the bill of lading has been transferred to a third party acting in good 
faith.”17

 
This rule illustrates that the Hague/Visby Rules is concerned with the 
content of a contract of carriage, where it may come to affect third parties.  
The added text is motivated by the idea that third parties acting in good 
faith, thus relying on the document, need protection in the form of 
enforceable rights against the carrier under the contract of carriage.18  
 
While the Hague Rules applied only to outwards Bills of Lading, the 
Hague/Visby rules have the ambition of applying to “every bill of lading 
relating to the carriage of goods between ports in two different states if: 
 
“ a) the bill of lading is issued in a contracting State, or 
  b) the carriage is from a port in a contracting State, or 
  c) the contract contained in or evidenced by the bill of lading provides that 
these Rules, or legislation of any State giving effect to them , are to govern 
the contract. 
 
Whatever may be the nationality of the ship, the carrier, the shipper, the 
consignee, or any other interested person.”19

 
The Hague/Visby rules, as well as the Hague rules, require a Bill of Lading 
or any similar document of title for application. According to Article I(b) 
The Hague/Visby rules are applicable “only to contracts of carriage 
covered by a bill of lading or any similar document of title in so far as such 
document relates to the carriage of goods by sea.”20

 

                                                 
15 Hannu Honka, New Carriage of Goods by Sea, p.5 
16 John F Wilson, Carriage of Goods by Sea, p.186 
17 My italics, The Hague/Visby Rules Art.3, rule.4 
18 This rule is relevant for the discussion under section 4.2, where the legal qualities of a 
straight Bill of Lading are studied. 
19 John F Wilson, Carriage of Goods by Sea, p.174, The Hague/Visby rules Art X 
20 Ibid. p.173 
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Furthermore, the Hague/Visby rules may also apply to a contract of 
carriage, in situations where they otherwise would not, if they are 
incorporated in the document. Charterparties are not covered by the rules.21

 

2.2.3 The Hamburg Rules 

The Hague Rules had been the more moderate approach chosen by the 
major shipowning nations with regard to the problem of the unfair balance 
between the carriers and the cargo owners. While many of these countries 
thought that the not so far-reaching adjustments, in the form of the 
Hague/Visby Rules, were a sufficient solution to the shortcomings of the 
Hague Rules, many cargo-owning countries thought differently. Since the 
major cargo providing nations thought that the legal situation was still in 
favour of the carrier, they intended to create a more fair balance through a 
more radical reform. This time, the ambition was to create a comprehensive 
code regulating all aspects of the carriage of goods by sea.22  
 
The preparatory work was done by UNCITRAL. The result, the United 
Nations Convention on the Carriage of Goods by Sea, known as the 
“Hamburg Rules”, was adopted in 1978 at a United Nations conference in 
Hamburg. This new code came into force in 1992.23 The differences 
between the Hamburg Rules and the earlier Hague and Hague/Visby Rules 
are several. One of the main differences is that the Hamburg rules may 
apply to contracts of carriage performed under other documents than the Bill 
of Lading.   
Furthermore, the liability limit for the carrier has been increased quite 
substantially in the Hamburg Rules.  
Finally, it can also be pointed out that the Hamburg rules, compared to the 
Hague- and the Hague/Visby Rules, contain more detailed regulations 
concerning the Bill of Lading itself.24

 

2.2.4 Consequences of the International Regulations 

When a shipper delivers the cargo and in exchange receives a signed Bill of 
Lading, the provisions stated in the Bill of Lading usually represents the 
terms and conditions of the agreement reached between the shipper and the 
carrier. Due to the greater bargaining power of the carriers these terms are 
usually fixed in advance. The shipper may have little influence over these 
                                                 
21 Schmitthoff, The Law and Practice of International Trade, p.269 
22 John F Wilson, Carriage of Goods by Sea, p.119 
23 Only then had it been ratified by 20 states. The Hamburg rules have not been ratified by 
the Nordic countries, they were however taken into consideration during the 1994 reform of 
the Nordic Maritime Code. The Nordic Countries agreed to follow the Hamburg Rules as 
far as possible, while remaining with the Hague/Visby Rules. Hence, in Scandinavia there 
is no requirement to use a Bill of Lading for the mandatory application of provisions 
relating to the loss or damage of shipped goods. Nevertheless, a sea waybill is still only 
prima facie evidence (see section 2). Hannu Honka, New Carriage of Goods by Sea, p.29 
and p.226 
24 Hannu Honka, New Carriage of Goods by Sea, p.5-7 
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terms.25 The international conventions are, as mentioned, seen as a way in 
which balance can be created in the relationship between the carrier and the 
shipper. 
 
In Schmitthoff’s book, The Law and Practice of International Trade, the 
shipper’s situation is compared with that of a railway passenger; 
   
 “The terms of the contract which he concludes are fixed in advance, and 
his position is not unlike that of a railway passenger who, when buying a 
ticket, concludes an elaborate standard contract with the railway authority 
for the carriage of his person from one location to another.” 26

 
Unfortunately, what the terms of the contract will be is not always clear. 
The attempt to create unity through legal harmonisation, in the law relating 
to the Bill of Lading, has resulted in a legal situation of quite a complex 
nature with different international conventions. 
 
The reason for this is that different states have chosen to ratify different 
conventions. The U.S., for instance, has chosen to ratify neither the 
Hague/Visby Rules nor the Hamburg Rules, and still adhere to the original 
Hague Rules. The U.K. on the other hand has chosen only to ratify the 
Hague/Visby Rules and not the Hamburg Rules. The same applies to most 
Scandinavian countries.27 Actually, only 5 % of maritime trade is covered 
by the Hamburg Rules, since none of the major shipowning countries have 
acceded to these rules.28

 
The situation is made even more complicated through conflicting laws, as 
the conventions applicability may depend on, in which country the legal 
question is raised. 29  
 
2.3 The Legal Qualities of the Negotiable Bill of Lading 

Irrespective of these differences in the rules relating to the Bill of Lading, 
there are some core legal qualities that apply to all negotiable Bills of 
Lading. 
As mentioned above, the main original purpose of the Bill of Lading was to 
create an efficient legal instrument that enabled the owner to sell the goods 
while in transit. The document is also intended to work as any other 
transport document in the sense of constituting evidence of the contract of 
carriage. 

                                                 
25 John F Wilson, Carriage of Goods by Sea, p.172 
26 Schmitthoff, The Law and Practice of International Trade, p.268 
27 Ibid. p.269,  Hannu Honka, New Carriage of Goods by Sea, p.12 , John F Wilson, 
Carriage of Goods by Sea, p.119 
28 the homepage of OECD, 
http://www.oecd.org/document/13/0,2340,en_2649_34367_1866253_1_1_1_1,00.html 
29 John F Wilson, Carriage of Goods by Sea, p.119 
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The legal qualities and functions of the negotiable Bill of Lading can 
therefore be summarized as being; 
 

- a receipt acknowledging that the carrier has received the goods 
covered by the contract of carriage, 

 
- an evidence of the contract of carriage containing the contractual 

terms and obligations under which the transport is performed, 
 
- a document of title, enabling the sale of goods in transit and the 

raising of financial credit. 30 
 
But before considering these functions in more detail, the term negotiability 
needs to be looked at.  
 

2.3.1 Negotiability 

One difficulty in connection with this thesis is the conceptual differences 
between different legal systems. The legal terminology used in one 
jurisdiction may be different from that in another jurisdiction. One example 
of this is the term “negotiability”.  
 
Negotiability in the English and American sense seems to have a somewhat 
wider notion than it’s meaning in Scandinavia and Germany. The English 
and American term refers to both the transferability of the document and the 
Scandinavian and German meaning of negotiability (described below).31  
 
Negotiability in the English and American sense enables the transfer of 
those rights that the parties intend to pass through the transfer of the 
document itself. The extent of this negotiability, however, depends on legal 
jurisdiction. In English law, the Bill of Lading is not quite as “negotiable” as 
a bill of exchange. The Bill of Lading differs from the bill of exchange in 
the sense that it does not transfer better title to the acquirer than that of 
his/her predecessor. For this reason, the Bill of Lading is often referred to as 
a “quasi-negotiable” document.32

Due to the interest of circulation of documents, there is no such “tracing” in 
Swedish law. This means that the rights of the predecessor are of no 
importance when a person acquires a Bill of Lading in good faith (just as 
with a bill of exchange in English law). In Swedish law the Bill of Lading is 
“negotiable” and not “quasi-negotiable” following the English and 
American terminology. 
 
Hence, when a Bill of Lading is said to be “non-negotiable” this usually 
refers to the transferability of the document and means that rights are passed 

                                                 
30 Schmitthoff, The Law and Practice of International Trade, p.268-269 
31 Hugo Tiberg, Legal qualities of transport documents, p.4 
32 Schmitthoff, The Law and Practice of International Trade, p.276 
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by other means than through the transfer of the document itself (following 
applicable jurisdiction’s rules of assignment).  
 
The Scandinavian and German notion of “negotiability” refers to the quality 
of the claim that can be made against the carrier. More specifically, this 
means the carrier’s loss of defence against the terms and statements in the 
Bill of Lading when acquired by a person in good faith. The carrier is liable 
towards a bona fide acquirer for the statements in the Bill of Lading.   
 
Following this Scandinavian and German terminology there is a conceptual 
difference between negotiable and transferable, as they refer to two distinct 
qualities. In English and American law, as mentioned above, the term 
negotiable is seen as also meaning transferable. Although there is a 
conceptual difference following the Scandinavian and German view, it 
should be kept in mind that the terms negotiable and transferable are 
intertwined. It is for this reason that “negotiability”, following the English 
and American terminology refers to both the transferability of the document 
and the Scandinavian and German meaning of negotiability.  
  
According to Hugo Tiberg: 
 
“ Matters of importance to the consignee or other holder, concerning which 
defences relating to the carrier’s relationship to previous holders would 
prejudice the document’s viability for negotiation, include the following: 
 

•  Statements regarding the cargo received by the carrier. Therefore 
the carrier is obliged to a certain extent to examine the cargo and to 
warrant the manner in which they are stated in the document of 
carriage even if the statements are derived from the consignor. 

•  Terms of carriage expressed in the cargo document. The carrier is 
bound by conditions determining what the consignee will be liable in 
case of damage or loss of the goods. 

•  The carrier’s having already performed the contract in relation to 
someone else. If the cargo has been delivered according to the 
ostensible title rules, to be considered presently, the carrier is 
excused, but if in violation of those rules, he will be liable for 
damages.”33 

 
Hence, for a document to be transferable it needs to be negotiable. This is so 
since there need to exist some sort of reliance on the document itself in 
order for the document to be able to transfer rights. This reliance is offered 
through its negotiable quality. But a negotiable document, on the other 
hand, need not always be transferable (as will be shown under section 4). 
 
Knowing that the carrier’s loss of defence occurs when the Bill of Lading is 
acquired by a person in good faith, who is not the original consignor and has 

                                                 
33 Hugo Tiberg, Legal qualities of transport documents, p.4 
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reasons to rely on the document, the functions of the Bill of Lading can be 
looked at in more detail. 
 

2.3.2 The Bill of Lading as a Receipt 

It is in the nature of the Bill of Lading to function as an acknowledgment 
from the carrier stating that certain goods have been received for shipment. 
Through this function, evidence is offered of what is really shipped.34 This 
is vital for third parties, for instance a buyer or a bank, who rarely has the 
possibility to examine the goods while in transit. It is in reliance on this 
description that the buyer, or the bank, is willing to take part in a financial 
transaction with the shipper. It is for this reason that the shipper has a right 
to receive a Bill of Lading (this right will be looked at in more detail below) 
specifying and individualising the goods by:   
 
“showing among other things – 
 

a) The leading marks necessary for identification of the goods as the 
same are furnished in writing by the shipper before loading of such 
goods starts, provided such marks are stamped or otherwise shown 
clearly upon the goods if uncovered, or on the cases or covering in 
which such goods are contained, in such a manner as should 
ordinarily remain legible until the end of the voyage.  

b) Either the number of packages or pieces, or the quantity, or weight, 
as the case may be as furnished in writing by the shipper. 

c) The apparent order and condition of the goods. “35 
 
Statements made in the Bill of Lading by the issuing carrier are prima facie 
evidence for received goods. This evidential value is strengthened when 
transferred to a third party in good faith. Due to the negotiability quality, the 
document is conclusive evidence for third parties relying on the Bill of 
Lading and the carrier is “estopped” (prevented) from using evidence other 
than what is stated in the Bill of Lading.36  
 
As an overseas buyer has little opportunity of examining the goods when 
handed over to the carrier, this strict responsibility plays an important role in 
modern commerce. The frequently used c.i.f. contracts may call for a Bill of 
Lading that affirms that the goods are in “apparent good order and 
condition”. A Bill of Lading issued in accordance with this requirement is 
called a “clean” Bill of Lading. The UCP 500 (1993 Revision), Art.32, 
defines a “clean” Bill of Lading in the following way: 
 

                                                 
34 Grönfors, Sjölagens bestämmelser om gods befordran, p.277 
35 The Hague/Visby Rules Art.3, rule.3. 
36 John F Wilson, Carriage of Goods by Sea, p.121 
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“ A clean transport document is one which bears no superimposed clause or 
notation which expressly declares a defective condition of the goods and/or 
the packaging.” 37

 
Hence, if the Bill of Lading is “clean”, stating that the goods have been 
shipped in apparent good order and condition, the carrier is deemed to have 
guaranteed the accuracy of this information to the bona fide holder of the 
bill.38 Consequently, a Bill of Lading declaring a defective condition of the 
goods and/or the packaging is not “clean”. 
A Bill of Lading that is not “clean” to begin with, does not become “clean” 
when acquired by a person in good faith. 
 

2.3.3 The Bill of Lading as Evidence of the Contract of Carriage 

The receipt of the cargo and the delivery of the same to an entitled person at 
the port of discharge, constitute principal parts of the carrier’s promise of 
transportation. These obligations make out the core of the carriers 
undertaking. The promise of transportation arises through both express and 
implied promises in the contract of carriage.  According to Kurt Grönfors a 
sentence constituting a promise of transportation may state: 
 
“Shipped on board in (or Received for shipment) in apparent good order 
and condition unless otherwise stated and to be discharged at the aforesaid 
port of discharge…” 39

 
The principal elements of the promise being the acknowledgement of receipt 
and the promise of delivery to authorized consignee, whether this be against 
presentation of the Bill of Lading or through the consignee’s identification, 
presupposes a promise of transportation. In this promise there is an implied 
duty of care and a responsibility for statements in the Bill of Lading as to 
the particulars of the shipped goods.  
 
The Bill of Lading serves as the bearer of these obligations and 
responsibilities, and constitutes the individualized promise of transportation 
through its terms and conditions, which are all part of the contract of 
carriage.40

 
The original parties to a contract of carriage are usually the shipper and the 
carrier. Their agreement is often concluded before a Bill of Lading is issued, 
and therefore it is more appropriate to talk about the Bill of Lading as being 
evidence of the contract of carriage then it being the contract itself. 
Nevertheless, in relation to third parties it seems correct to call the Bill of 
Lading, the contract of carriage.  

                                                 
37 Schmitthoff, The Law and Practice of International Trade, p.285 
38 Paul Todd, Bills of Lading and bankers’ documentary credits, p.15 
39 Grönfors, Sjölagens bestämmelser om gods befordran, p. 280 
40 Ibid. p.280 
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It should, however, be pointed out that the Bill of Lading is only signed by 
the carrier, or someone authorized by the carrier.  
 
The terms on the Bill of Lading are often placed on the reverse side of the 
document and are almost always printed standard clauses.41 These clauses 
are to be seen as the terms and conditions of the contract of carriage as long 
as they comply with mandatory provisions.42  
 
As the terms and conditions may be quite numerous different types of Bills 
of Lading have developed. By printing the terms on the reverse side of the 
document, the long forms comply with the traditional English contractual 
principle stating that the terms of the contract should be within the four 
corners of the contract43  
 
In America, a document easier to handle was developed, called the short 
forms.  This document contains a summary of the most essential terms and 
conditions. 
To even further simplify the use of the document, some Bills of Lading 
contain incorporation clauses referring to complete standard terms that are 
easily accessed by the customer. This procedure has allowed the 
development of blank back documents.44  
The practice of incorporating general terms and conditions by reference 
only, raises issues regarding the contents of the contract of carriage. While 
some countries accept such clauses, some other countries have laws 
prohibiting general terms from being incorporated into the agreements by 
reference only.45 Irrespective of the method used, one of the main functions 
of the Bill of Lading is to serve as evidence of the contract of carriage. 
 
Just as stated under heading 2.3.2, the Bill of Lading is prima facie evidence 
between the carrier and the shipper. The evidential value of the document is 
strengthened when transferred to a third party in good faith. Due to this 
negotiability (using the Scandinavian and German terminology), the Bill of 
Lading is conclusive evidence of the terms and conditions between the 
carrier and the third party in good faith. 46  
 
This is natural as the Bill of Lading will usually be the only evidence of the 
contract of carriage available to the third party. Since the Bill of Lading, for 
this reason, will be assumed to incorporate all the terms and conditions of 
the contract of carriage, it will most often contain“ detailed terms on 

                                                 
41 It may be mentioned that in American case law it was said that page 2 of the Bill of 
Lading does not need to be examined. In response to this the shipping industry marked the 
pages with the terms and conditions page 1 and the side with the description of the goods as 
page 2. 
42 Schmitthoff, The Law and Practice of International Trade, p.289 
43 also complying, to some extent, to the parol evidence rule stating “that verbal or other 
extrinsic evidence is usually not admissible to vary or qualify the written agreement”, Ibid. 
p.61 
44 Grönfors, Sjölagens bestämmelser om gods befordran, p. 281 
45 Schmitthoff, The Law and Practice of International Trade, p.63 
46 John F Wilson, Carriage of Goods by Sea, p.133 
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matters such as the scope of the duties accepted by the carrier in relation to 
the carriage and discharge of the cargo, the duties of the person entitled to 
the cargo in relation to the payment of freight and the rights and duties of 
the person entitled to the cargo in relation to the discharge and delivery of 
the cargo.”47

 
The “delivery” clause, allowing the release of goods without necessarily 
requiring surrender of an original Bill of Lading, form a part of the contract 
of carriage just as any other term in the document. However, the difference 
in relation to other terms lies in its contradiction of the third function of the 
Bill of Lading, namely the “document of title” function.    
 

2.3.4 The Bill of Lading as a Document of Title 

The Bill of Lading is referred to as a document of title due to its “key 
function”.48 Only a person presenting an original Bill of Lading can claim 
delivery of the goods. This is sometimes referred to as constructive 
possession of the goods.49  
 
This is the reason for which the Bill of Lading can be used to transfer 
ownership and serve as a security. For obvious reasons, a purchaser of 
goods in transit will require some assurance that no one else be given the 
right of disposition over the goods while the Bill of Lading is in his/her 
possession. Similarly, a bank advancing money in a documentary credit 
transaction will often require some assurance that the goods cannot be 
delivered to other parties before the bank has been reimbursed. 
 
Furthermore, under normal circumstances, delivery and transfer of 
possession of the goods passes property, when this is the intention of the 
parties. However, while goods are in transit, physical delivery of the goods 
is impossible for obvious reasons.  
In order to make the goods transferable the Bill of Lading is recognised as a 
symbol of the goods and delivery of the Bill of Lading is seen as delivery of 
the goods. In other words, the possession of the Bill of Lading is seen as 
possession of the specific goods that the document refers to.50 According to 
John F Wilson: 
 
“The bill merely “represents” the goods and possession of the bill of lading 
is treated as equivalent to possession of the goods covered by it – no more, 
no less.”51

 
This means that a transfer of the Bill of Lading should only be seen as a 
transfer of possession and not as a transfer of property. For transfer of 

                                                 
47 Karen Troy-Davies, An introduction to Bills of Lading, p.5  
48 Schmitthoff, The Law and Practice of International Trade, p.289 
49 Report by the UNCTAD secretariat, UNCTAD/SDTE/TLB/2003/3 p.12 
50 John F Wilson, Carriage of Goods by Sea, p.136 
51 Ibid. p.136 
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ownership some further requirements have to be met. The delivery of the 
Bill of Lading only passes those rights that the parties intend to transfer and 
the document works as the “key” to the goods.52  
 
Nevertheless, if there is an intention of transferring property this is made 
possible through this constructive possession. It is this transferability, the 
documents transfer marking the intended transfer of property, to third 
parties that makes a document a “document of title”53

 
Since presentation54 of the Bill of Lading is required for delivery of the 
goods, the Bill of Lading can also be said to be a “presentation document” 
(the term used in Scandinavia and Germany). It seems correct to say that 
documents that are “presentation” documents can be referred to as 
“documents of title”. Conversely, a document that is not to a “presentation” 
document is not a document that “represents” the goods. 
 
The negotiability quality (using Scandinavian and German terminology) is 
as matter of principle not necessary for the transfer of the goods by the 
transfer of the document. In other words, the “document of title” function 
does not depend on, and is distinct from, its negotiability quality.55  
However, adding the quality of negotiability to a document can additionally 
protect third parties. It is when the document of title function is combined 
with the negotiability function that the document becomes truly transferable 
and suitable as security.56 In Scandinavia and Germany such documents, 
representing value, are referred to as “documents of value” (Värdepapper, 
Wertpapiere).57 All negotiable Bills of Lading can be said to possess this 
quality. However, when looking at non-negotiable Bills of Lading, this 
quality differs strongly depending on applicable law. This will be discussed 
under section 4 were non-negotiable Bills of Lading are discussed. 
 

2.3.5 Distinct Features of the Negotiable Bill of Lading 

For obvious reasons, the transferability of a negotiable Bill of Lading is 
wider than that of the non-negotiable Bill of Lading. Non-negotiable Bills of 
Lading can only transfer title once and this to the named consignee, while 
negotiable Bills of Lading have no such restrictions. 
 
The Bills of Lading that are transferable to others than the named consignee, 
namely negotiable Bills of Lading, are “blank”, “bearer”, “to order” or “to 
assign” Bills of Lading.  
“Blank” and “bearer” Bills of Lading need only be delivered, for transfer of 
rights and liabilities.  
                                                 
52 Schmitthoff, The Law and Practice of International Trade, p.289-290 
53 This is my conclusion after having read the ruling of Rix LJ, J I MacWilliam Co Inc 
(Boston) v Mediterranean Shipping Co SA (the "Rafaela S"),[2003] EWCA Civ. 556 
54 In practice the document needs to be surrendered. This is discussed on page 25. 
55 Schmitthoff, The Law and Practice of International Trade, p.292 
56 Ibid. 
57 Hugo Tiberg, Legal qualities of transport documents, p.5-6 
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“To order” and “to assign” Bills of Lading are made out to a named 
consignee. Consequently, these Bills of Lading need both indorsement and 
delivery for transfer of rights and liabilities. 
 
The holder of an original negotiable Bill of Lading, with, if required, the 
necessary indorsement, is presumed to be the true title holder and 
possession of the document gives him/her the right (title) to claim delivery 
of the goods. For this reason, if a Bill of Lading has been issued and the 
carrier does not have knowledge of circumstances that should raise 
suspicions that the presenter of the Bill of Lading is not the true title holder, 
the carrier is obliged to deliver the goods against the surrender of the Bill of 
Lading.  
 
In this case, the Bill of Lading identifies the holder presenting the document 
at the port of discharge as legitimate receiver of the cargo and gives him/her 
an ostensible title58. Through this ostensible title the carrier is protected 
even if only one Bill of Lading in a set is presented. The carrier is 
discharged from further obligations and responsibilities when delivering to a 
person presenting one original Bill of Lading (unless, as mentioned, the 
carrier has knowledge of a defective title).  
In Scandinavia and Germany a document offering this function is referred to 
as a “legitimation document”.59  
 
Normally, presentation would be sufficient to relieve the carrier from further 
obligations, but the negotiability (using Scandinavian and German 
terminology) of the Bill of Lading makes surrender (the words presentation 
and tender are terminologies often used with this meaning) of the document 
necessary. This is a consequence of the strengthened position of a later good 
faith holder, which prevents the carrier to use the defence of effected 
delivery.60

 
Furthermore, the fact that Bills of Lading are often issued in sets of several 
originals complicates the matter since it is sufficient for the right to delivery, 
to present (surrender) only one original at the port of discharge.61 As there is 
no requirement to surrender all of the originals, an original not surrendered 
to the carrier may be transferred to a person in good faith, triggering the 
negotiability quality. 
This risk for the carriers is often avoided by a clause in the Bill of Lading 
stating that ”one being accomplished, the others stand void”62.  
 
                                                 
58 A person with ostensible title is presumed to be the true title holder and is for this reason 
treated as the real substantive title holder in certain respects. In Nordic and German Law 
ostensible title is referred to as “legitimation”. Ibid. p.5-6  
59 Ibid. p.6 
60 Ibid. p.6 
61 Nevertheless, for control (the right of disposition) over the shipped cargo while in transit, 
the full set needs to be presented. Banks almost always prescribe the full set of Bills of 
Lading in documentary credits. Grönfors, Sjölagens bestämmelser om gods befordran, 
p.276 and p.314 
62 John F Wilson, Carriage of Goods by Sea, p.158-159 
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English courts have recognised it as being unreasonable that a carrier acting 
in good faith when fulfilling its obligation of delivering the goods against 
the surrender of one original is not discharged from further obligations and 
responsibilities. 63 Hence, it seems that if the carrier acts in good faith when 
delivering against the surrender of one original, it is not liable for 
misdelivery. 
 
Following the above-mentioned, the negotiable Bill of Lading is both a 
“presentation” and a “legitimation” document. In this aspect it is different 
from the non-negotiable Bill of Lading and the sea waybill.  
 
The delivery clauses that are the subject of this thesis are also incorporated 
in non-negotiable Bills of Lading and for this reason these documents will 
also be examined. However, in order to fully understand the characteristics 
of the non-negotiable Bill of Lading, especially considering the differences 
in national regulations in connection with the document, it is first necessary 
to have knowledge of the sea waybill. The sea waybill is a document that 
has been developed to solve some of the problems associated with the use of 
Bills of Lading. 

                                                 
63 Ibid. p.159, Glyn Mills v East & West India Dock Co (1882) 

 26



3 The Sea Waybill 

3.1 Historical Introduction to the Sea Waybill 

As mentioned above, the document of title function of the Bill of Lading 
was developed for the purpose of having an instrument that enabled the sale 
of the goods while in transit. Historically, transport by sea has been 
relatively time consuming with much opportunity and need for the sale of 
the goods while in transit.  
The documents used in land transport have always lacked the document of 
title function, basically emanating from the fact that the time used for land 
transports is, and has been, shorter. Shorter transportation times decrease the 
need for sale of the goods while in transit, hence a transport document with 
the document of title function has not been necessary for land transports.64

 
The last couple of decades has seen the speeding up of transports, especially 
transports by sea. This is a consequence of the “container revolution” in the 
1960’s, faster ships, more developed logistics and better communications. 
These faster sea transports started causing serious “bottle-neck” problems in 
the ports as goods often arrived before the Bills of Lading, which in turn 
hindered delivery of the goods and caused expensive delays for the parties 
involved.  
It was especially the carriers that found themselves in tricky situations. As 
the presentation of the Bill of Lading is required for delivery, the goods had 
to be stored. Occasionally there was no place to store the cargo except 
onboard the ship, in which case a cargo owner risked liability for demurrage 
or damages for detention. Shipowners and carriers also had to keep a 
schedule and risked losing customers or face liabilities for breach of 
contract. If the carrier risked delivering without presentation of the Bill of 
Lading he faced liability for misdelivery. In this case the carrier also risked 
losing the insurance protection offered by its P&I Club, which could result 
in a very expensive affair.65 The document of title function of the Bill of 
Lading was obviously causing major problems within the shipping industry. 
 
Furthermore, modern transports are most often of a character not needing 
the document of title function in the transport document. These transports 
could for instance be; 
  
“in-house movements of goods between different branches of a multi-
national firm, the shipment of household or personal effects, and open 
account trading with long standing and trusted overseas buyers where 
security is not needed. It must also be remembered that general cargo is 
rarely sold in transit, while cargo of mixed ownership in containers packed 
by freight forwarders is never so sold.”66

                                                 
64 Grönfors, Sjölagens bestämmelser om gods befordran, p.285 
65 John F Wilson, Carriage of Goods by Sea, p.161 
66 Ibid. p.164 

 27



 
Hence, modern shipping had created the need for a transport document that 
did not have the document of title function. A document lacking the 
document of title function, the waybill, a document historically used for 
land transports, offered a solution to the problematic delivery procedure. 
Hence, the sea waybill was introduced in the middle of the 1970’s and it 
became an attractive alternative to the Bill of Lading67. The attractiveness of 
the document as an alternative was to be found in its legal features.68

 

3.2 The Legal Qualities of the Sea Waybill 

The sea waybill, in its present form, can best be described as functioning as 
a receipt and providing evidence of the contract of carriage. These two 
characteristics are shared with the Bill of Lading. The difference lies in that 
the sea waybill lacks the third characteristic of the Bill of Lading, the 
document of title function. 
Hence, the difference between the sea waybill and the Bill of Lading is that 
the sea waybill does not require presentation of the document as a condition 
for delivery of the goods. For this reason, it is non-transferable (non-
negotiable) in the sense that the document itself does not transfer title.69

 
Instead, the delivery mechanism is construed in the open way. Whoever can 
identify himself/herself as being the consignee named in the sea waybill, is 
entitled to delivery of the goods as soon as these have reached the port of 
discharge. Consequently a sea waybill is neither a “legitimation” nor a 
“presentation” document. 
 
Taking the discussion under the “document of title” section into 
consideration (section 2.3.4), it can be said that when a document lacks the 
“against surrender of the document” element (when it is not a “presentation” 
document) it consequently lacks the “document of title” function. A 
document that is not a “document of title” is, in essence, a sea waybill. In 
other words, as the delivery mechanism is the main difference between the 
Bill of Lading and the sea waybill, a document lacking the “against 
surrender of the document” element is usually to be seen as a sea waybill.70  
For this reason, the question in connection to this thesis is if delivery 
clauses, construed as the above mentioned, are sufficient requisites for a 
document’s change in character. The “change in character” refers to the 
change from being a “document of title” when no delivery clause is 
incorporated, and turning into a sea waybill when such a clause is inserted. 

                                                 
67 Other alternative solutions were also developed, some more successful then others. Some 
proposals aimed at speeding up the transmission of the documentation involved, while 
others saw specific provisions in the documents dealing with the problems as a more suited 
solution. Ibid. p.164 
68 Grönfors, Sjölagens bestämmelser om gods befordran, p.285 
69 ownership could, however, still be passed through notification to the possessor of the 
goods. Ibid. p.285 
70 Ibid. p.285 
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This question will, however, be discussed a later stage in this thesis (section 
5.2). 
 
The construction of the sea waybill makes it no longer necessary to forward 
the document to the port of discharge, something that often takes longer 
time than the actual transport. Since the document does not need to be 
presented at the port of discharge, it is sufficient to telex the contents of the 
sea waybill between the interested parties.71  
 
This illustrates one important point, namely that there is no reliance on the 
document itself. For instance, unlike the Bill of Lading, the right of 
disposition is not connected to the holding of the document. The person with 
the right of disposition of the goods in the sea waybill, is the shipper.72 This 
right of disposal lasts until the consignee is notified that the cargo has 
arrived at the port of discharge, at which point the right of disposal, 
naturally, passes to the consignee.73  
 
Furthermore, with no reliance on the document there was no need to give 
the document the quality of negotiability. For this reason, the evidence 
offered by the document is only prima facie and does not strengthen the 
position of an acquirer in good faith.74 The sea waybill is not conclusive 
evidence of the contract of carriage or its statements as a receipt.  
 
Finally, since the Sea Waybill does not need to be presented for delivery, 
there is no need to give the document any effect in connection to delivery 
claims against the carrier. This in turn means that the carrier can use 
effected delivery as a defence against a holder of a Sea Waybill, while also 
having the option of using other non-maritime defences.75   
 
These above-mentioned legal qualities of the sea waybill do not apply to all 
non-negotiable documents. The non-negotiable Bill of Lading is often, 
depending on applicable law, a third type of document with distinct legal 
qualities. 
 

                                                 
71 Schmitthoff, The Law and Practice of International Trade, p.282 
72 In the waybill used in transports by land the right of disposition is tied to the “duplicate”, 
which is the first copy of the waybill. The shipper retains this copy and the shipper loses his 
right of disposition when this copy is handed over to someone else. Jan Ramberg, 
International Commercial Transactions, p.70-71 
73 Hugo Tiberg, Legal qualities of transport documents, p.40 
74 In Sweden this regulation is found in Sjölagen (1994:1009) 13:59 
75 Ibid. p.40 
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4 The Non-Negotiable Bill of Lading 

“Non-negotiable” Bills of Lading are documents intended for transports not 
connected with any sale. These documents lacking the  “transferability” of 
negotiable Bills of Lading are called “Recta” Bills of Lading (Recta 
meaning “not to order”) in Scandinavian/German law and in 
American/English law these documents are referred to as “Straight” Bills 
of Lading.76 Both the recta Bill of Lading and the straight Bill of Lading are 
similar in the sense of designating a named consignee, while also being non-
negotiable.  
 
These similarities aside, these documents may have very different legal 
characteristics. Regulations in connection with these documents vary 
between different jurisdictions. 
Consequently, this gives different criteria for when a Bill of Lading 
qualifies as a negotiable Bill of Lading or as a recta/straight Bill of Lading.  
English, American and German law does not require a Bill of Lading that 
designates a named person as consignee, to expressly state that it is “not to 
order” or “non-negotiable” for it to become a straight/recta Bill of Lading. 
Consequently, Bills of Lading made out to named persons only, are “recta” 
(German law) or “straight” (English and American law) when not qualified 
by order clauses. In America a straight Bill of Lading has to state that it is 
non-negotiable77. However, the absence of this statement does not affect the 
character of the document.  
In Scandinavia, on the other hand, the Bill of Lading made out to a named 
person is considered an order Bill of Lading as long as it doesn’t bear an 
express statement that it is “not to order”. Such a clause (“not to order”) is 
called a “recta” clause and corresponds to the “straight” term in English and 
American law.78  
 

4.1 The Legal Qualities of the Recta Bills of Lading   

When talking about recta Bills of Lading, this thesis concentrates on 
German and Scandinavian law. Germany and the Scandinavian countries are 
all subject to the Hague/Visby rules. The application of the Hague/Visby 
rules is conditioned on the transport document being “ a bill of lading or 
any similar document of title”. Conversely, the application can be said to 
depend on what is required for the transport document to be a Bill of 
Lading. 
 
In Germany and Scandinavia a Bill of Lading is always a Bill of Lading and 
the Hague/Visby rules apply irrespective of it being negotiable or recta. 
These rules include the negotiability quality and are designed to protect 

                                                 
76 Hugo Tiberg, Legal qualities of transport documents, p.12-13, p.23-24 
77 The Pomerene Act, U.S. Code, Title 49, section.86 
78 Hugo Tiberg, Legal qualities of transport documents, p.13, p.25 
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third parties.79 This protection is also given to the named consignee, as 
he/she “is as much a third party as a named consignee under a ‘classic’ 
bill.” 80

Hence, recta Bills of Lading hold the carrier liable for cargo statements in 
the document and the good-faith consignee is protected in the same way as 
under a negotiable Bill of Lading. As with the negotiable Bill of Lading and 
unlike the sea waybill, the recta Bill of Lading, in the hands of a good-faith 
consignee, is conclusive evidence.81

 
A further similarity with the negotiable Bill of Lading is that the recta Bill 
of Lading requires surrender of the document for delivery of the goods. The 
document of title function is, hence, present in the recta Bill of Lading and 
since the document also has the quality of “negotiability” (the Scandinavian 
and German terminology, giving third parties in good faith a strengthened 
position) it can be referred to as a  “document of value” (Värdepapper, 
Wertpapiere).82

 
Nevertheless, in one important aspect the non-negotiable Bill of Lading is 
different from the negotiable Bill of Lading. Simply presenting the recta Bill 
of Lading and claiming delivery is not enough. The person claiming 
delivery needs to identify himself as the named consignee in the document 
as result of it being ”non-negotiable”. The non-negotiable Bill of Lading is 
not a “legitimation” document. 
 
For passing of title to the consignee the transfer of the document is 
sufficient since it is a document of title. However, since the carrier is not 
entitled to deliver to a person other than the named consignee, simply 
handing over the document with the intention of passing property is not 
enough for transfer to parties other than the named consignee. Regarding 
other parties that wish to acquire the recta Bill of Lading, only the named 
consignee can transfer the rights connected with the document. Should the 
consignee transfer the rights connected with the document, the general rules 
of assignment apply. Such assignment requires the consignee to be legally 
entitled to transfer title in the goods and the carrier needs to be notified by 
the consignee of the passing of property. This notification is required for 
protection against the seller’s creditors and for priority in a case with 
competing claims. 
Furthermore, all the defences that the carrier could have raised against the 
previous holder remain effective against the new acquirer. Performed 
delivery, for instance, remains a valid defence should a recta Bill of Lading 
already performed upon get into circulation.83   
 

                                                 
79 Ibid. p.27 
80 J I MacWilliam Co Inc (Boston) v Mediterranean Shipping Co SA (the "Rafaela S"), 
[2003] EWCA Civ. 556 
81 Hugo Tiberg, Legal qualities of transport documents, p.28  
82 Ibid. p.32 
83 Ibid. p.30-31, 34 
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Concluding the above mentioned, the recta Bill of Lading can be referred to 
as a “presentation” document, but not a “legitimation” document.84 This is 
the main difference compared to the negotiable Bill of Lading, which is both 
a “presentation” and a “legitimation” document, and the sea waybill, which 
is neither and also lacks the quality of “negotiability” that strengthens the 
rights of third parties in good faith. 
 
With knowledge of these legal functions of the recta Bill of Lading, the 
understanding of possible legal differences between the “recta” and the 
“straight” Bill of Lading are facilitated. The legal qualities attached to the 
straight Bill of Lading depend on legal jurisdiction. The American and 
English view relating to the straight Bill of Lading will now be examined. 
 

4.2 The Legal Qualities of the Straight Bills of Lading   

In America, following the legal provision of the Pomerene Act, the 
“straight” Bill of Lading could be seen as a sea waybill. The fact that the 
document is marked “Bill of Lading” is without importance.  
As a result of this, the American “straight” Bill of Lading is not a document 
of title (consequences hereof, see section 3.2). Just as under a sea waybill 
delivery can be made to the named consignee upon identification and 
presentation of the “straight” Bill of Lading is not necessary for delivery.85

 
This view seems to be motivated by the argument that the document is non-
negotiable and that the mandatory rules relating to the Bill of Lading, are 
only needed in order to uphold the Bill of Lading as an negotiable 
instrument necessary in trade. As a non-negotiable document, it is by its 
nature a document not intended to be transferred and hence, there is no 
reason to restrict the doctrine of “private carriage”.86 In other words, there is 
no point in giving the document qualities protecting third parties when it is 
not to be transferred. It seems that it is only in documents that are intended 
for sale while the goods are in transit that American law recognizes the need 
of the “document of title” function.  
 
The English view on the matter of “straight” Bills of Lading has until 
recently been more obscure. Historically, the dominating view was that a 
“straight” Bill of Lading was in fact a sea waybill, just as in American law. 
The English COGSA 92 87 followed the traditional view by expressly 
excluding documents that are “incapable of transfer”. It was considered that 
the “straight” Bill of Lading did not qualify as a Bill of Lading under 
COGSA 92, due to this legal provision. Instead the document was seen as a 

                                                 
84 Schmidt, Huvudlinjer i svensk frakträtt, p.142 
85 The Pomerene Act, U.S.Code, Title 49, section 89 (b) 
86 Arnold W Knauth, The American Law of Ocean Bills of Lading, p.179. With “private 
carriage”, carriage without the interference of mandatory regulations is meant. The doctrine 
of private stipulates that parties freely enter into agreements and that there is no need to list 
their duties and obligations through different mandatory rules. 
87 The 1855 Bills of Lading Act was replaced by the COGSA 92 
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sea waybill functioning as a receipt of goods received and evidence of the 
contract of carriage.  
 
This regulation was in turn a consequence of the English reluctance to 
accept that the straight Bill of Lading qualified as a “bill of lading or any 
similar document of title” under the Hague/Visby rules. By not seeing the 
straight Bill of Lading as a document of title the mandatory provisions of 
the Hague/Visby rules could be avoided.88  
  
The last couple of years this view has gradually changed and following a 
recent ruling by the House of Lords in the case J I MacWilliam Co Inc 
(Boston) v Mediterranean Shipping Co SA (the “Rafaela S”) it now seems 
clear that English law considers a straight Bill of Lading a “document of 
title”. 
The House of Lords concluded that Rix LJ in the Court of Appeal had 
reached the correct conclusion and therefore dismissed the appeal. The 
ruling follows a trend favouring clarity and uniformity in the regulations 
relating to international trade. The question in the case was if a straight Bill 
of Lading was a “document of title” even in the absence of an express 
provision requiring its production to obtain delivery. 89

 
Rix LJ, started by saying that it was the ability to transfer rights, by delivery 
or endorsement, to third parties that made a document a “document of title”. 
Although the straight Bill of Lading cannot be transferred several times it 
has the capability of transferring rights to a third party at least once. This 
person is the named consignee. A named consignee in a straight Bill of 
Lading is as much a third party as a named consignee in a negotiable Bill of 
Lading. The named consignee under a straight Bill of Lading should 
therefore enjoy the protection of the Hague/Visby rules.  
 
Furthermore he argued, that the original Hague Rules were intended to 
include “straight” Bills of Lading and that the English COGSA 92 has no 
effect on this. The COGSA 92, he continued, may even have been construed 
upon a mistake and English law should not follow domestic concepts, but 
instead follow international trade regulations. Hence, a straight Bill of 
Lading is a document of title, offering to the named consignee the same 
protection as a negotiable Bill of Lading. 90  
 
Today, presentation of the English straight Bill of Lading is, for above 
mentioned reasons, a requirement for delivery of the goods and just as in 
Scandinavian and German law, the Hague/Visby rules apply to all Bills of 
Lading, straight or negotiable.  
 
Consequently, the English straight Bill of Lading is a document of title just 
like the recta Bill of Lading and can be referred to as a “presentation” 
                                                 
88 Hugo Tiberg, Legal qualities of transport documents, p.24-25, p.27 
89 J I MacWilliam Co Inc (Boston) v Mediterranean Shipping Co SA (the "Rafaela S"), 
[2005] UKHL 11 
90 Ibid. 
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document, but not a “legitimation” document.  The American straight Bill of 
Lading, on the other hand, is neither a “presentation” nor “legitimation” 
document since it functions as a sea waybill. Unlike the English straight Bill 
of Lading it is therefore neither a document of title nor a “document of 
value”.  
 
Hence, the straight Bill of Lading has different legal qualities in North 
America and in Europe, a fact that has confused legal experts on each side 
of the Atlantic Ocean. This difference in the legal view relating to non-
negotiable Bills of Lading is also one of the contributing reasons, as will be 
explained below, for the use of delivery clauses in non-negotiable Bills of 
Lading.91

 
While most commonwealth countries are likely to follow the opinion of the 
House of Lords in J I MacWilliam Co Inc (Boston) v Mediterranean 
Shipping Co SA (the “Rafaela S”) there seems to be no change in the 
American view on straight Bills of Lading.92

 
Following the discussion above, it has been established that there are three 
main types of documents with distinctive features in law relating to carriage 
of goods by sea. The first is the negotiable Bill of Lading. The second 
document is the recta Bill of Lading and the English straight Bill of Lading, 
while the third document is the sea waybill and the American straight Bill of 
Lading.  
This confusing situation, as mentioned above, with various views relating to 
non-negotiable Bills of Lading, is further complicated when delivery clauses 
are introduced in these documents. The delivery clauses contradict the 
“document of title” function of the straight Bill of Lading in some legal 
jurisdictions (England, Germany and Scandinavia) while they are in 
accordance with the qualities of the straight Bill of Lading in other legal 
jurisdictions (America). 
 
Understanding why these various views cause confusion and possibly 
unnecessary litigation, the disposition of the remaining part of this thesis 
will now be explained in short.  
The next section of this thesis will discuss why certain carrier might want to 
introduce such clauses in their Bills of Lading and how this might affect the 
character of the documents. This will involve a discussion concerning the 
significance of using and receiving certain documents for parties involved.  
 

                                                 
91 Grönfors, Sjölagens bestämmelser om godsbefordran, p.294 
92 Discussion with Professor Hugo Tiberg. Courts in commonwealth countries with 
common law legal systems often follow the opinions of the House of Lords.  
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5 The Effects of Delivery Clauses in Bills of 
Lading on the Character of the Documents 

5.1 The Practice of Using Delivery Clauses in Bills of 
Lading 

Seen from the carrier’s point of view, the ideal situation is when carriage is 
performed using a sea waybill. Both liabilities and delays can be avoided 
through the use of a document in which the document of title function is 
absent. However, customers of the carrier will often insist on using certain 
documents, such as the Bill of Lading.  
 
The shipper or the consignee might intend to resell the cargo while in transit 
and will for this reason want to use a negotiable Bill of Lading.  
Also, the Bill of Lading is often considered the document that provides best 
security93 for commercial parties. It is usually the purchasing agreement 
between the buyer and the seller that lays the contractual foundation for 
which document that is to be employed in the transportation of the goods.  
For this reason, the Bill of Lading with the document of title function is the 
document that will be used most frequently in documentary credit 
Operations. 
If a buyer and a seller have agreed upon the use of a certain document, then 
the documentary credit operation will have to reflect this and, hence, it will 
be crucial for the seller/shipper that such a document is issued by the carrier.  
The most frequently used term in sea-borne export trade is the c.i.f. contract. 
The contract of sale will contain a c.i.f. term (“cost, insurance, freight”) 
indicating that the cost of freight and insurance is included in the price for 
the buyer. The seller under a c.i.f. contract, normally94, needs to tender a 
document of title that transfers rights and gives evidence of the seller’s 
performance (shipping goods that are in accordance with the contract of 
sale), in order to fulfil his/her obligations towards the buyer. Consequently, 
the seller will need a Bill of Lading with the document of title character 
since this document performs these functions.  
 
As shown, there might be several reasons why a customer of the carrier 
might insist on using a Bill of Lading instead of a sea waybill. However, 
compared to the sea waybill, the Bill of Lading involves greater risks for the 
carrier. It is the delivery mechanism of the document of title, possibly 
causing expensive delays, and it’s triggering of the mandatory provisions in 
the Hague/Visby rules that involves extra liabilities for the carrier.  
 

                                                 
93 This commercial thinking will be discussed under section 8.1.1 
94 “ The strict form of c.i.f. contract may, however, be modified. A provision that a delivery 
order may be substituted for a bill of lading or a certificate of insurance for policy would 
not, I think, make the contract be concluded on something other than c.i.f. terms” Lord 
Porter in Comptoir d’Achat v. Luis de Ridder; The Julia [1949], Schmitthoff, The Law and 
Practice of International Trade, p.29,  
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Should the carrier disregard the delivery mechanism of the Bill of Lading 
and deliver without presentation of the Bill of Lading, the carrier is guilty of 
a fundamental breach of contract. This will consequently lead to loss of all 
protection offered by exception and limitation of liability clauses.  
 
Alternatively, by transporting cargo using documents that are not documents 
of title, risks can be minimized. 
One way of achieving this could be by refusing to ship cargo using a Bill of 
Lading. This, however, is not an option for the carrier. Lex Mercatoria and 
the rules (conventions and national legislation) construed on these principles 
imposes an obligation on the carriers to issue a Bill of Lading on shipper’s 
demand, after receiving the goods. In the Hague/Visby rules the issue is 
provided for in Art 3 rule 3: 
 
“After receiving the goods into his charge the carrier or the master or agent 
of the carrier shall, on demand of the shipper, issue to the shipper a bill of 
lading…”95

 
This is, nevertheless, only an obligation if the Hague/Visby rules are 
applicable. On page 11-12 above, the requirements for application of the 
Hague/Visby rules (Art X) are described. The wording of alternative b) 
(“the carriage is from a port in a contracting State”) is, however, 
ambiguous. If it is “the carriage” and not the outward shipment that 
triggers the application of the Hague/Visby rules, then the carrier could 
simply refuse to issue a Bill of Lading and instead choose to issue a 
document that is not a document of title. This, since the Hague/Visby rules 
would not apply before actual carriage.  
Nevertheless, the interpretation that seems most rational is that the 
mandatory obligation for the carriers to issue a Bill of Lading is in respect 
of outward shipments, since this appears to be the objective of the 
Hague/Visby rules.96

 
Taken the ingenuity of the carriers into consideration, there might still be 
ways in which the carrier might evade this obligation, for instance by 
refusing to receive the cargo from customers that the carrier suspects will 
insist on Bills of Lading.97  
Another more reasonable option is to simply charge extra for the issue of a 
Bill of Lading. This compensates the carrier for the greater risks involved in 
a shipment using a Bill of Lading. 
However, both above mentioned alternatives could consequently deter 
customers, sending them to competing carriers.  
 
Another more shrewd way of achieving this risk-reallocation is by depriving 
a document of its document of title function. In this way both liabilities and 
litigations can be avoided, while pleasing customer’s demands. The idea is 
that the document will appear to be a Bill of Lading yet it will function as a 
                                                 
95 John F Wilson, Carriage of Goods by Sea, p.192-193 
96 Ibid, p.174 
97 This might interfere with competion law. 
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sea waybill since the carrier will have a contractual right to deliver to 
whomever he/she reasonably thinks is entitled to the goods, or if it is a non-
negotiable Bill of Lading to the named consignee, without requiring 
presentation of the Bill of Lading.  
A document that is not a “presentation” document is not a document of title 
and, hence, it is a sea waybill.  
 
It is probably for this reason that Maersk, one of the largest shipping 
companies in the world, introduced clauses in their Bills of Lading allowing 
the carrier to give delivery of the goods without necessarily requiring 
surrender of an original Bill of Lading.98 It seems that the purpose of these 
clauses are to deprive Bills of Lading of their document of title function and 
thereby limit delivery liabilities. By issuing a document that is not a 
document of title the mandatory regulations of the Hague/Visby rules are 
also avoided. 
 
As was the case in the years before the introduction of the Hague rules, the 
carriers are trying to limit their liabilities and reallocate certain risks to other 
parties through their greater bargaining power. The Hague rules, however, 
only aimed at dealing with liability clauses that were connected with the 
loss of, or damage to, the goods. Consequently the mandatory rules of the 
Hague rules do not apply to these “delivery” clauses. This is a fact which 
Maersk took advantage of.  
 
According to Maersk representatives, however, the practice of delivery 
clauses in straight Bills of Lading was for the purpose of avoiding liability 
resulting from the legal difference in the view on straight Bills of Lading. 99   
A straight Bill of Lading may require delivery without presentation in 
America, while presentation is a condition for delivery in Scandinavia, 
Germany and the United Kingdom. The process, in which the English view 
relating to straight Bills of Lading was changed, brought uncertainty to 
carriers. This uncertainty related to whether a straight Bill of Lading was a 
document of title. It is only very recently that the judgement from the House 
of Lords (in the case “Rafaela S” as mentioned under section 4.2) 
established that a straight Bill of Lading is a document of title within the 
meaning of the Hague/Visby rules.  
This uncertainty and the extra liabilities involved when delivering without 
presentation, resulted in the use of delivery clauses in non-negotiable Bills 
of Lading. Even P&I Clubs encouraged carriers to use such clauses so that 
their club cover would not be prejudiced.100 The reason for including 
delivery clauses is that these may protect the carrier from misdelivery 
liability when the non-negotiable Bill of Lading is considered a document of 
title.  
 

                                                 
98 ICC, Summary of discussions, Document 470/1038, 5 October 2004, p.3 
99 Discussion over the phone with representatives from the legal department of Maersk 
100 The homepage of the P&I Club, SKULD, 
http://www.skuld.com/templates/page____957.aspx  
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Interestingly enough, delivery clauses have also been incorporated in the 
negotiable Bills of Lading without any such need. For this reason, it seems 
that carriers intended to use these delivery clauses as their own solution to 
the extra risks and liabilities associated with the document of title function. 
Furthermore, this argument relating to non-negotiable Bills of Lading does 
not deprive the customer of his/her right to receive a document of title. For 
this reason, the following section of this thesis examines in what delivery 
clauses affect Bills of Lading that have the document of title character.  
 

5.2 The Effects of Delivery Clauses on Bills of Lading 

5.2.1 Interpreting/Construing the Contract of Carriage   

The documents that are the subject of this thesis are ambiguous since the 
inserted delivery clauses contradict the document of title character that the 
documents have under normal circumstances, i.e. when the documents do 
not incorporate such clauses. For this reason, there needs to be an 
interpretation of their characteristics, more precisely if they are Bills of 
Lading or sea waybills. The legal question will be what significance that 
should be given to delivery clauses when the documents also indicate that 
they are Bills of Lading.  
 
The effect of the discussed delivery clauses on the character of the Bill of 
Lading needs to be looked at in the same way as other contracts, since 
courts construe/interpret101 the contract of carriage just as any other 
contract. It should be kept in mind that this thesis gives no definite answers 
to this legal question. It merely aims at throwing light at arguments that 
support different legal views. 
 
Courts, when deciding on issues like this usually try to find the common 
intention of the parties to the contract. The common intention is determined 
subjectively102 in civil law countries, while this is done objectively103 in 
common law countries. Both legal systems have in common that when 
deciding on the common intention, the wording of the contract is examined 
in connection to its object and context. Individual clauses and circumstance 
between the parties construing the contract are examined as to give the 
document its most rational meaning.104  
 
The delivery clauses discussed in this thesis were printed in large letters on 
the “front” side of the documents. Nevertheless, delivery clauses can also be 
stamped on the document or incorporated in the small print on the “reverse” 

                                                 
101 Construed in common law terminology and interpreted in civil law terminology, 
Professor William Tetley, Seven Rules of Interpretation (Construction) of Bills of Lading, 
http://www.mcgill.ca/maritimelaw/maritime-admiralty/sevenrules/ 
102 What the parties really intended.  
103 What a reasonable person would have intended had he been in the position of the parties 
to the contract.  
104 William Tetley, Seven Rules of Interpretation (Construction) of Bills of Lading 

 38



side of the document. Furthermore, the wording of the delivery clause is 
sometimes less clear.  
In order to give a comprehensive coverage of the subject of delivery clauses, 
these three alternative situations will also be included in the analysis.  
 

5.2.2 The Common Intention 

Interpreting a contract is only necessary when the contract is ambiguous and 
the document gives no clear guidance as to the common intention of parties. 
When this is the case, “the parol evidence rule” in Anglo-American law can 
be departed from. This principle states that no extrinsic evidence is 
admissible to alter the meaning of a contract105.  
In Scandinavian law we do not have the “parol evidence rule”, however, the 
expressed contractual content has very strong evidential value.106

 
Hence, the ambiguity of contract means that attention can be given to what 
the parties reasonably intended and perceived when entering into agreement. 
This takes into consideration how they acted before, after and in connection 
with the issuance of the document. Professor William Tetley refers to this as 
the fifth rule of interpretation, the rule regarding surrounding 
circumstances. In his article, seven rules of interpretation (construction) of 
Bills of Lading, Tetley refers to the case Francosteel Corporation v. M.V. 
Pal Marinos where Carter D.J. stated:
 
"To resolve the ambiguity in the bill of lading, the court must first turn to 
the extrinsic evidence offered by the parties regarding their intent in signing 
it."107

 
Since the carrier itself has chosen to classify the document as a Bill of 
Lading by giving it the heading “Bill of Lading”, following the instructions 
of the shipper, it could be argued that the common intention was that a Bill 
of Lading would be used. Consequently, the document should be given the 
significance of triggering the rules connected to such a document. In other 
words, if it can be shown that the commercial purpose of the document was 
that the transport should be covered by a Bill of Lading and that this was the 
common intention of the parties, seen in the context of all surrounding 
circumstances, then such a document was in fact issued, with all 
inconsistent clauses being invalid. In the case Sze Hai Tong Bank Ltd. v. 
Rambler Cycle. Ltd, Lord Denning stated in connection with a “before and 
after”108 delivery clause that; 

                                                 
105 Schmitthoff, The Law and Practice of International Trade, p.61 
106 Bert Lehrberg, Avtalstolkning, p.28 
107 William Tetley, Seven Rules of Interpretation (Construction) of Bills of Lading, 
http://www.mcgill.ca/maritimelaw/maritime-admiralty/sevenrules/ 
Francosteel Corporation v. M.V. Pal Marinos, 885 F.Supp. 86 at p. 88, 1995 AMC 2327 at 
p. 2331 (S.D.N.Y. 1995) 
108 This clause aims at exempting the carrier from all liabilites after the goods have been 
discharged from the custody of the carrier. The court considered this clause as having an 
extreme width for which it would be unreasonable to give effect to the clause. It should be 
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“if such an extreme width were given to the exemption clause it would run 
counter to the main object and intent of the contract. For the contract…, 
has, as one of its main objects, the proper delivery of goods by the shipping 
company, “unto order or his or their assigns,” against production of the bill 
of lading… No Court can allow so fundamental a breach to pass unnoticed 
under the cloak of a general exemption clause…” 109  
 
Also, in Swedish law any provision in a contract of carriage, which is 
inconsistent with the mandatory provisions of the law relating to Bills of 
Lading and sea waybills, is considered invalid110. A clause that diverges 
form the delivery mechanism of the Bill of Lading is consequently invalid. 
This, however, presupposes that the document is a Bill of Lading to begin 
with111, or that there are considerations that trigger the rules connected to 
such a document, including the delivery mechanism. The question analysed 
here is whether the document is a Bill of Lading or a sea waybill. If the 
document is a Bill of Lading then just as Lord Denning states no court can 
allow so fundamental a breach to pass unnoticed under the cloak of a 
general exemption clause. 
 
The train of thought, namely that rules can be triggered by the common 
intention, coincides with the case of Pyrene Co LTD v Scindia Navigation 
Co112 where the Hague/Visby Rules were found applicable even though no 
Bill of Lading had been issued. The common intention of parties of the 
contract of carriage was that the transport be covered by a Bill of Lading 
and for this reason the Hague/Visby rules took effect.113 Nevertheless, 
following this legal view there is no reason why the document should only 
make the Hague/Visby rules applicable. The distinct delivery mechanism of 
the Bill of Lading should also apply to non-negotiable Bills of Lading (not 
the American straight Bill of Lading) if this was the common intention of 
parties. Hence, any clause purposely incorporated by the carrier, 
contradicting the intended commercial purpose of the document, should be 
given no effect.  
 
Alternatively, should it be proven through extrinsic evidence that the parties 
agreed upon the use of a sea waybill, then the delivery clause should be 
considered valid. 
Furthermore, if the shipper has received the Bill of Lading without making 
any remarks concerning the delivery clause it seems as if he/she has 

                                                                                                                            
pointed that not even under a sea waybill is such a clause reasonable. The carrier needs at 
least be liable for delivering to someone else than the consignee. 
109 My italics, Sze Hai Tong Bank Ltd. v. Rambler Cycle. Ltd,[1959] 2 Lloyd’s Rep. 144; 
[1959] A.C. 576 
110 Sjölagen (1994:1009) 13 kap 4 § in relation to 13 kap 54 § 
111 This will be explained in more detail under section 5.2.5. The prevailing view is that he 
classification of a contract depends on the contract read as a whole. 
112 Pyrene Co LTD v Scindia Navigation Co, [1954] 2 Q.B. 198 
113 John F Wilson, Carriage of Goods by Sea, p.173 

 40



accepted its presence on the document. It will be difficult to argue that this 
delivery clause is not part of the contract of carriage.114

  
Finding the common intention by showing what the parties reasonably 
intended is difficult and often parties claim to have perceived the agreement 
differently. 
For this reason, it is considered that the objective rules of interpretation 
relating to content of the contract of carriage, gives the holder of the 
document a safer position. This view relies on the idea that as long as 
nothing else can be shown, the expressed content of the document is 
presumed to be the intention of the parties.  
Courts following this view when interpreting a contract use rules and 
principles that do not always relate to the common intention of the parties. 
This is for the purpose of having some unity and predictability in the legal 
system.115

 
Also, the distinct features of a contract of carriage have to be taken into 
consideration when deciding on how to interpret Bills of Lading 
incorporating delivery clauses.  
The traditional contract involves two persons, while the contract of carriage 
usually involves three persons. In carriage of goods by sea this is the 
shipper, the carrier and the consignee.116 The rules making Bills of Lading 
conclusive evidence in the hands of third parties in good faith build on the 
idea that the consignee needs to be protected from unwanted surprises. In 
other words, the consignee needs to know what is binding for him/her and it 
is for this reason that the Bill of Lading is the contract of carriage between 
him/her and the carrier. In his/her case, the relationship between the shipper 
and carrier will be of less importance.    
Hence, when the common intention of the original parties cannot be shown, 
or when it is of less or no significance, the contents of the document needs 
to be looked at objectively when deciding on its classification. 
 
Such an interpretation will take into account the wording of the document 
and examine what a reasonable man (“bonus pater familias”) in the position 
of the parties to the contract would have perceived to be the correct meaning 
of the contract. An objective analysis of this legal issue will involve an 
examination of the relevance of using the term “Bill of Lading” as heading 
in the contract of carriage. 
 

5.2.3 The Term “Bill of Lading” as Heading  

What separates a Bill of Lading in relation to a sea waybill is its delivery 
mechanism. According to Kurt Grönfors117 a reference to the distinct 
delivery mechanism of the Bill of Lading is a necessary condition for the 

                                                 
114 NJA 1919 s.35, NJA 1980 s.46, Bert Lehrberg, Avtalstolkning, p.53 and 56 
115 Bert Lehrberg, Avtalstolkning, p.49 
116 Grönfors, Sjölagens bestämmelser om gods befordran, p.302-303 
117 Grönfors, Sjölagens bestämmelser om godsbefordran, p.278 
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document to be classified as a Bill of Lading. If this reference is made, the 
regulations in respect of the Bill of Lading are applied, making the surrender 
of the document necessary for delivery. According to Swedish law118, 
incorporating in the document either the term ”Bill of Lading” or the 
undertaking to deliver only against surrender of the document, can make 
this reference. It is, hence, sufficient that the document’s headline states 
“Bill of Lading” or that it in the document is stated that it is a “Bill of 
Lading”. Should the term “Bill of Lading” be absent in the document, it will 
still be seen as a Bill of Lading as long as there is an undertaking to deliver 
only against surrender of the document. 
In the following analysis, the results of the analysis in this thesis will partly 
depend on the significance that is given to the term “Bill of Lading” when 
used as heading in a contract of carriage. If much significance is given to the 
heading, then a clause contradicting the heading will be given less 
significance in the interpretation of the contract of carriage. Conversely, if 
the heading “Bill of Lading” is given less significance, then the delivery 
clause will play a more important role. 
 

5.2.4 Contradicting Components of the Contract 

One objective legal angle from which the issue of delivery clauses can be 
discussed is that these express provisions are anomalies in the Bill of 
Lading, since they expressly contradict the normally intended effect of using 
the term “Bill of Lading”. In other words, Bills of Lading incorporating 
delivery clauses could be seen as having two clauses that contradict each 
other, one stating that delivery is conditioned on the surrender of the 
document (the term “Bill of Lading”), while the other states that delivery is 
allowed without surrender of the document (the delivery clause).  
The contract could alternatively be said to contain contradicting 
components.  
 
When this is the case, and the contract does not contain a priority clause 
stipulating which of the two components that should be prioritised in the 
case of an interpretation of the agreement, both components cannot be 
applied and one of the components have to be disregarded. One of the 
clauses has to be prioritised. For this reason, there has developed “rules of 
priority”, giving guidance for which components of the contract that should 
be prioritised.  
One rule of interpretation (rule of priority) is that handwritten words are 
given precedence over printed words.119 Bills of Lading are usually 
standardized agreements that are construed by the carrier in advance. 
The probability of the court considering the delivery clause valid is 
increased if the clause is stamped on the “front” side of the document. 
Stamped clauses could be said to take precedence over printed clauses since 

                                                 
118 Sjölagen (1994:1009) 13:42 p.2 
119 William Tetley, Seven Rules of Interpretation (Construction) of Bills of Lading, 
http://www.mcgill.ca/maritimelaw/maritime-admiralty/sevenrules/ 
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they are incorporated in the document at a later stage than the printed 
clauses.  
 
Furthermore, if one the components is printed and the other component is 
stamped on the document, then it could be argued that the stamped 
component is a special component of the contract. For this reason, stamped 
delivery clauses are possibly not considered part of the standard contract in 
general. An analogy can here be made to the principle of lex specialis, 
which gives priority to more special regulations in relations to more 
generally construed rules.120 Hence, the stamped delivery clause can be seen 
as a special clause that supersedes any printed term indicating that the 
document is a Bill of Lading. Such a document will be classified as a sea 
waybill. 
 
However, if both components are printed on the document, 
the "contra proferentem" rule121 seems relevant. Following this rule, a 
contract is interpreted against the interest of its author (drafter) when there is 
doubt concerning the common intention of the parties and more than one 
meaning can be given to it. 
If two clauses are inconsistent with each other, then the interpretation will 
be against the interest of the carrier since the Bill of Lading is a form of 
standard contract issued by the carrier. The carrier is, hence, responsible for 
the ambiguity and could have avoided the situation by issuing a document 
that is more clear in its meaning.  
Seen from the view that a document with the heading “Bill of Lading” 
incorporating a delivery clause on its front side has two inconsistent clauses, 
it seems that following this rule, the document should be seen as a Bill of 
Lading since it is against the interest of its drafter, the carrier. In other 
words, the carrier gains from the document being a sea waybill and for this 
reason it will be considered a Bill of Lading. Consequently, where the Bill 
of Lading classification is not against the interest of the carrier, a different 
interpretation could be made.  
 
This view gives significance to the heading “Bill of Lading” in the sense of 
it being equivalent to a clause stating that delivery is conditioned on the 
surrender of the document. Since both, the heading “Bill of Lading” and a 
clause expressly stating the distinct delivery obligation, can be used to 
perform the same function, namely triggering the rules relating to Bills of 
Lading, this seems as a logical argument.  
 
The court could also take into account the character of the delivery clause. 
In Swedish law exemption clauses are considered as “surprising and 
burdening” clauses. For this reason it is considered that there are specific 
reasons for prioritising the component of the contract that is not surprising 
or burdening.   

                                                 
120 Bert Lehrberg, Avtalstolkning, p.142 
121 William Tetley, Seven Rules of Interpretation (Construction) of Bills of Lading, 
http://www.mcgill.ca/maritimelaw/maritime-admiralty/sevenrules/ 
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Also, one argument that is held out is that nobody can commit 
himself/herself to an obligation and thereafter try to exempt himself/herself 
from the same.122 This principle that responsibility for a promise or 
undertaking cannot be avoided by an exemption clause is illustrated in the 
Swedish case, NJA 1971 s.36. In this case, the court gave no effect to an 
exemption clause on the “reverse” side of a receipt from a parking place 
since it was inconsistent with a clause on the “front” side stating that the 
vehicle would only be released against the receipt, after parking fees had 
been paid. 
 
One final argument following this line is that exemption clauses have to 
give way if they collide with specific legal regulations that have been 
incorporated into the contract.123 If the regulations regarding the Bill of 
Lading have been incorporated into the document by using the term “Bill of 
Lading” as heading, which according to Swedish law is sufficient for 
triggering the specific legal characteristics of the Bill of Lading, any clause 
that is inconsistent with these rules is ineffective.  
ICC Deutschland seems to have considered this as one of the possible 
effects. In a document commenting the effects of delivery clauses Hanfried 
Poensgen (ICC Deutschland) states: 
 
“This document of title character would, however, be abolished, if the 
carrier by whom or on whose behalf such bill of lading is issued reserves 
the right to deliver the goods without surrender of an original bill of lading. 
Therefore any clause to that effect is invalid where local law requires the 
surrender of an original bill of lading, or may be, in other jurisdictions, 
leading to the interpretation that a so claused transport document is no bill 
of lading.”124

 
Following this legal argument the document that incorporates a delivery 
clause and is referred to as a Bill of Lading, is in fact a Bill of Lading and 
functions as a document of title.    
 

5.2.5 “Bill of Lading”- a Presumption of its Classification 

An alternative legal view is if the heading “Bill of Lading” is given a lesser 
significance when interpreting the document. That is to say that the term 
“Bill of Lading” as heading does not play a definite role and it only 
functions as a presumption of its classification, a presumption that can be 
departed from should it be correct with respect to the document in its 
entirety. This view does not see the term “Bill of Lading” as a clause 
requiring surrender of the document for delivery.  
 

                                                 
122 Bert Lehrberg, Avtalstolkning, p.143 
123 Ibid. p.143-144 
124 My italics, Comments of ICC Deutschland on the two ICC statements on” Terms and 
Conditions on Bills of Lading” of 19th Jan. and 19th Feb.2004, Document 470/1023 
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In the absence of an express clause making the document a document of 
title, assuming that it is the content of the document read as a whole that 
gives it a certain character, then following Tetley’s second rule of 
interpretation, a strictly construed exemption rule125, such as the discussed 
delivery clauses, could be given effect, making the document a sea waybill.  
 
The second rule states that exemption clauses in contracts of carriage should 
be interpreted restrictively. In Swedish law this rule is referred to as the 
“rule of unclarity” (oklarhetsregeln) and means that, when a clause is 
unclear or vague in its wording, the interpretation is made against the 
interest of the draftsmen (in dubio contra proferentem, as mentioned above) 
of the contract126. Since exemption clauses are considered “surprising and 
burdening”, particularly high requirements of clarity are expected of them. 
This is why they are interpreted restrictively.127   
If, however, the meaning of the exemption clause is clear and not 
ambiguous in it’s wording, then the clause should be given effect since this 
“must have been within the reasonable contemplation of the parties when 
they included the clause in their contract”128. That this is the effect of the 
delivery clauses seems to be the prevailing view. A document that allows 
delivery without presentation of the document, is not a document of title. 
Such a document is a sea waybill.  
 
Delivery clauses are, nevertheless, not always strictly construed. One 
example of this is the "if required” delivery clause. This clause states: 
 
"If required by Carrier, this Bill of Lading duly endorsed must be 
surrendered in exchange for Goods, or If required by the Carrier, one of the 
original Bills of Lading must be surrendered duly endorsed in exchange for 
Goods or Delivery Order." 129

 
This clause could, just as the more strictly construed delivery clauses, be 
read as stating that the carrier may release the goods without necessarily 
requiring surrender of the document. The effect of this clause is, however, 
more dubious.  
Since exemption clauses are read restrictively and it is not expressly stated 
that the goods can be released without necessarily requiring surrender of an 
original Bill of Lading, this clause could, especially considering the 
presumption emanating from the heading “Bill of Lading”, be considered as 
a Bill of Lading, in which case the carrier will be liable for misdelivery.  
 

                                                 
125 In English law the Unfair Contract Terms Act 1997 prohibits many exemption clauses 
from being effective, mostly in consumer contracts. 
126 Ibid. p.115 
127 Ibid. p.125 
128 William Tetley, Seven Rules of Interpretation (Construction) of Bills of Lading, 
http://www.mcgill.ca/maritimelaw/maritime-admiralty/sevenrules/ 
129 http://www.forwarderlaw.com/Feature/blclaus2.htm 
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Yet, there is still the possibility that a court would consider such a clause 
valid. One should not disregard this possibility. In that case the document 
should be classified as a sea waybill. 
 
A delivery clause can also be inserted in the small print on the reverse side 
of the document. When the discussed delivery clauses first appeared on the 
“front” side of Bills of Lading the carriers pointed out that these clauses had 
traditionally appeared on the “reverse” side of the documents, in the small 
print. Because the clause had simply been reallocated from one side of the 
document to another, it was argued that the clause should not be considered 
controversial. Whether or not this is true, will not be examined in this thesis. 
Nevertheless, it seems relevant to discuss the effects of delivery clauses in 
the small print on the “reverse” side of the Bill of Lading. 
 
Courts are generally hesitant to give such small print clauses effect, since 
they often fail to give reasonable notice of their terms under the contract of 
carriage. Tetley illustrates the significance of the carrier using a clause that 
gives the shipper adequate notice of its terms, by referring to the case 
Crooks v. Allan130. In this ruling it was held that:  
 
"The clause in question comes in about the middle of thirty closely packed 
small type lines, without a break sufficient to attract notice. If a shipowner 
wishes to introduce in his bill of lading so novel a clause as one exempting 
him from general average contribution-... he ought not only to make it clear 
in words, but also to make it conspicuous by inserting it in such type and in 
such a part of the document as that a person of ordinary capacity and care 
could not fail to see it."131

 
Also, in German law, the Bundesgerichtshof “has ruled that bill of lading 
clauses which can only be read with the aid of a magnifying glass do not 
form part of the bill of lading contract even if they are standard clauses in 
the trade”.132

 
Nevertheless, the legal situation is that some courts give validity to such 
clauses while others do not. For this reason, it is hard to make predictions 
concerning the validity of clauses in the small prints of documents.  
English law considers a signed contract as binding whether or not the parties 
involved have read the terms. However, if the clause is unusual the “red 
hand” rule seems to apply. This rule states that “the more unusual a clause 
is, the greater the notice which must be given of it”.133 A delivery clause, 
depriving the Bill of Lading of its document of title function could be 
considered highly unusual.134

                                                 
130 Crooks v. Allen (1879) 5 QBD 38 
131 William Tetley, Seven Rules of Interpretation (Construction) of Bills of Lading, 
http://www.mcgill.ca/maritimelaw/maritime-admiralty/sevenrules/ 
132 Ibid.  
133 J Spurling Ltd v Bradshaw, [1956] 1 W.L.R. 461, Schmitthoff, The Law and Practice of 
International Trade, p.63 
134 The report by the UNCTAD secretariat, The use of transport documents in international 
trade, states that because the delivery clause is highly unusual it is unclear whether or not 
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Similar reasoning seems to apply in Swedish law. Since the delivery clauses 
are exemption clauses they may, at least in Swedish law, be considered 
surprising and burdening clauses. Consequently, for its validity, it can be 
expected of the clause that it gives especially good notice of its content to 
the parties affected by it. If the clause is hidden on the “reverse” side and 
not easily seen, it is most likely invalid. In the Swedish case, NJA 1975 
s.545, the court stated that a clause in a standardised agreement, placed 
among several others in the fine prints, could possibly be disregarded if it 
was burdening for the party affected by it and the author of the agreement 
had failed to call the other party’s attention to it.135

 
For this reason, considering that the term “Bill of Lading” is used as 
heading and, consequently, that there is a presumption of the document 
being a Bill of Lading, it seems most rational to consider an exemption 
clause such as the delivery clause in the small prints on the “reverse” side of 
the document, as being ineffective. Thus, the document remains a Bill of 
Lading. 
 

5.3 Conclusion- Change in Character? 

Concluding the discussion concerning the effects of delivery clauses on the 
character of negotiable and non-negotiable Bills of Lading, such a clause 
could be said to have one of two effects. Either the clause is considered 
invalid, the document being a Bill of Lading, or the carrier has issued a 
document that has the character of a sea waybill.  
 
It should be kept in mind that if the delivery clause changes the character of 
the document into a sea waybill, then the shipper has a right to demand a 
Bill of Lading that does not incorporate such a character changing delivery 
clause, following Art 3 rule 3 of the Hague/Visby rules. 
 
The common intention of the parties is often not easily found and is 
generally only relevant for the relationship between the shipper and the 
carrier.  
Nevertheless, should it be shown that the common intention of the shipper 
and the carrier was the use of a certain type of document, then this should 
generally be applied between these parties. Most often, however, the 
character of the document will be interpreted objectively, only taking into 
consideration the content of the document. 
 
When this is the case, the prevailing view seems to be that a Bill of Lading 
is deprived of its document of title character, whether negotiable or non-
negotiable, if a strictly constructed delivery clause is inserted on the “front” 
side of the document. This gives adequate notice and any person examining 

                                                                                                                            
courts will give the clause effect. This statement seems to refer to clauses on the “front” 
side of Bills of Lading, as well as clauses on the “reverse” side. p.33 
135 Bert Lehrberg, Avtalstolkning, p.54 
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the document will not fail to see that the term states that delivery is allowed 
without the surrender of the document. Such a “visible” term will break the 
presumption of it being a Bill of Lading.  
 
If, on the other hand, a delivery clause is more vague in its formulation (the 
“if required” clause) it does not necessarily change the character of the 
document, since exemption clauses are interpreted restrictively. The 
document containing a vaguely formulated delivery clause may, hence, 
remain a Bill of Lading.  
 
This applies, even more so, if the delivery clause is inserted in the small 
print on the “reverse” side of the document. Such a clause does not seem to 
break the presumption of the document being a Bill of Lading. 
 
There is also the possibility that the heading “Bill of Lading” is seen as a 
clause that contradicts the discussed delivery clause. Following this view, 
the "contra proferentem" rule seems to prevent the Bill of Lading from 
changing in character.  
There are also other reasons for not giving effect to the delivery clause if the 
document is considered as having contradicting components. One is the idea 
that an exemption from a specific promise cannot be made and another is 
that local law requiring presentation for delivery is triggered, making the 
delivery clause invalid. 
 
Nevertheless, should this delivery clause be stamped on the document it is 
most likely to be considered a special clause. This delivery clause will then 
override any printed clause, making the document a sea waybill.  
 
Hopefully the reader will at this point have an understanding of how a 
delivery clause in a Bill of Lading could come to affect the character of the 
document. As explained above, such a change in character is desirable for 
the carriers.  
The American straight Bill of Lading will not be affected by a delivery 
clause since it functions as a sea waybill. The English straight Bill of 
Lading, on the other hand, will possibly be deprived of its document of title 
function and, consequently, change character if it incorporates a delivery 
clause. The same applies to recta Bills of Lading and negotiable Bills of 
Lading. 
 
However, as the carriers stand to gain from such a practice, the banks are 
placed in quite a problematic situation. Delivery clauses in Bills of Lading 
cause uncertainty regarding the question of how banks should relate to 
documents that incorporating such clauses. In order to fully understand the 
reasons for, and the effects of, this uncertainty, the procedure and the rules 
behind documentary credits, need to be discussed in more detail. Hence, the 
next section of this thesis is focused on documentary credits. 
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6 Documentary Credits 

6.1 Basic Understanding of the Documentary Credit 
Operation 

6.1.1 The Development of Modern Long Distance Sales  

Historically, before the nineteenth century, international trade was practiced 
by the buyer travelling to the country of the seller. The sellers then brought 
their goods to the buyer who used to stay in proximity of the ships. By the 
buyer and the seller actually meeting in person, the buyer could inspect the 
goods while the seller could receive payment. 
Just as in domestic sale of goods the Zug um Zug principle could be upheld. 
It was then the buyer that arranged for the transport of the goods. This was 
natural as property and possession had already passed to the buyer.136  
 
With the introduction of modern communications (radio, telegraph and 
efficient postal services) and, modern financial and insurance 
establishments, the buyer was enabled to complete his transactions from a 
distance. Consequently, it became more convenient for the seller to make 
the arrangements for the transport of the goods involved in the sale. 
Accordingly, it became common practice for the seller to be the shipper of 
the goods.137  
However, this modern and efficient international trade also created some 
conflicting issues. The reason for this was the deviation from the Zug um 
Zug principle.138 In modern international trade it was no longer a practical 
necessity for the buyer and the seller to actually meet and exchange 
performances. This, although convenient, created some conflicting issues 
between the seller and the buyer. 
 

6.1.2 Conflicting Issues Between the Buyer and the Seller  

One obvious difficulty of long distance transactions is that the physical 
inspection of the goods bought is not possible since the buyer is not present 
when the goods are shipped. A buyer paying before inspection of the goods, 
takes a risk. The risk is the uncertainty of not knowing in what condition the 
goods are shipped, if shipped at all. For this reason the buyer will be in a 
better position if he/she pays at a later stage.139 This needs not be just for 
this above-mentioned risk, but may also be due to cash flow issues. This 
unwillingness from the buyer to make early payments remains until he/she 
is given an assurance that the seller has satisfactorily performed his part of 
their agreement.  
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If the buyer is unable to avoid early payment he/she might still wish to use 
the goods to raise credit to finance the transaction. Raising this credit 
through security in the shipped goods is an ideal solution for the buyer.140   
 
The seller’s interests, on the other hand, are the opposite of the buyer’s. A 
seller shipping the goods to a buyer before obtaining payment takes a great 
risk and he/she will consequently request payment as early as possible.  
The risk is the possibility of the buyer’s bankruptcy, or non-payment due to 
any other reason.141 In reality, it might prove to be very difficult for the 
seller to recover the goods shipped, after a buyer’s default on payment. The 
seller also wants to avoid the possibility for the buyer to reject the goods, 
when already shipped to the port of dispatch. It is far from desirable for a 
seller to litigate in a jurisdiction other than his/her own.142  
 
Should there be a mutual trust between the parties, these issues discussed 
will of course be irrelevant. But this is not often the case since many 
transactions in international sales are of a one-time nature. These single 
transactions give no more reason for the seller to trust the buyer, than it 
gives the buyer to trust the seller.  
For these reasons, it is obvious that the seller will want to be paid in 
advance. But, the buyer will most likely be unwilling to do this. Most often, 
the best a seller can expect in a situation like this is an assurance that 
payment will be made. Such a guarantee is also important for cash-flow 
reasons as the guarantee itself might be used to raise capital.143  
 
For this payment to function as it is intended, the seller will often want a 
financially stable institution, like a bank, to issue the guarantee. 
Furthermore, as mentioned, the buyer will want an assurance that he/she 
will receive the goods corresponding to his/her agreement with the seller. 
Finally, the bank, will want some sort of security for the issuing of the letter 
of credit to the seller. It is in this respect that the Bill of Lading, through the 
practice of documentary credits, enables these international transactions to 
take place.144  
 
Before examining the structure and function of documentary credits, it 
seems significant to look closer at one of the rare successful attempts of 
legal international unification, the Uniform Customs and Practice for 
Documentary Credits, most often referred to as the UCP. These rules issued 
by the International Chamber of Commerce (ICC) constitute a necessity for 
contemporary international trade and there is little point in discussing 
documentary credits without including the UCP in the discussion.145   
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6.1.3 The Uniform Customs and Practice for Documentary Credits 

National regulations contributing to international discrepancies in the rules 
relating to letters of credit would create great uncertainty for banks checking 
the documents for compliance with the credits. For this reason, statutes 
relating to documentary credits have only been introduced in handful 
countries146.  
Furthermore, there are no international conventions covering documentary 
credits. Practices and rules relating to letters of credits have consequently, to 
a great extent, been allowed to develop without the involvement of 
legislators. Instead, this development has been left mainly to the ICC 
through its publications of the UCP. Today the UCP stands out as the most 
important legal source in relation to documentary credits and has been 
adopted in about 150 countries. The present edition of the UCP (UCP No. 
500 from 1993) is the result of more than 70 years of effort.  
The UCP was first published in 1933 by the ICC and has thereafter been 
periodically revised. Through the revisions, taking place about once a 
decade, account is taken to the changes in banking practice and trade 
customs. Behind the successful implementation of the UCP lies the fact that 
it is the different national banking organisation’s cooperation that has 
contributed to its development.147  
 
The UCP is not intended to function as a legal code nor is it intended to 
have a comprehensive coverage. Instead one could say that the UCP is an 
agreement that contains international standardised terms based on 
international banking customs.148 For application it is often held that the 
UCP needs to be incorporated into the documentary credit contracts. 
According to Article 1 of UCP: 
 
“The Uniform Customs and Practice for Documentary Credits, 1994 
Revision, Publication No. 500, shall apply to all documentary credits 
(including to the extent to which they may be applicable standby letters of 
credit), where they are incorporated into the text of the credit. They are 
binding on all parties thereto unless otherwise expressly stipulated in the 
credit.” 149

 
There are, however, other views as to how the UCP’s character should be 
understood.  
One usual opinion is that the UCP should be seen as a form of commercial 
custom. Following this view, the UCP can become applicable even without 
specific incorporation as long as nothing otherwise is expressly agreed 
upon. This opinion renders the UCP a part of the legal system. One problem 
                                                 
146 in USA the Uniform Commercial Code (section 5) contains rules relating to the 
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with this view is the possibility of a revision of the UCP being accepted in 
one country, while being rejected in another. 
Another view is that the UCP should be seen as international law, with only 
mandatory national law and some “public policy” having stronger force. 
This view, although documentary credits are international in their character, 
does not seem to correspond to the actual legal situation.  
Furthermore, the rules of the UCP can be viewed as being of different 
character and force.150   
Nevertheless, due to the obscurity regarding this legal issue, the UCP is 
usually incorporated into the documentary credit, making its rules 
applicable.151  
 
Should these rules contradict earlier court decisions, this problem is most 
often solved by changes in the credit itself. It is for this reason that it is said 
that the purpose of the UCP is “for the most part to clarify, rather than 
alter, the law”.152  
Furthermore, should any provision of the UCP contradict any previous 
mercantile custom and the UCP has been expressly incorporated, the 
provision of the UCP prevails.153 These changes are acceptable as long as 
they do not contradict any mandatory law.  
 
Still, the rules regarding the documentary credit can be seen as a type of ius 
speciale, but it should be kept in mind that the UCP does not replace 
national regulations relating to, for instance, rules of contract 
interpretation.154 Hence, the UCP cannot affect the character of the 
documents that are tender to it under the documentary credit operation. 
 
As to the question of why the UCP is not intended to cover all the questions 
associated with documentary credits, there are mainly two reasons for this. 
First of all, it is thought best that some questions be left for the courts to 
decide in. Raymond Jack mentions the effect of fraud and forgery as an 
example of this.  
The second reason is that in some questions it is best not to try to resolve the 
difficult question at hand. As an example of this, Raymond Jack mentions 
the provisions regarding the time within which the bank should have 
fulfilled its duty of examination.155 Although not attempting to solve all 
questions, one area that the provisions of the UCP have shown special 
attention, is the transport documents used in the documentary credit.   
 
Determining whether the documents tendered by the seller conforms to the 
credit is a duty for the banks that may raise many issues regarding what can 
be required of the documents. In these circumstances the banks can turn to 
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the provisions of the UCP for guidance and detailed descriptions of what is 
required concerning the transport documents. The transport documents most 
often required under documentary credits are Bills of Lading (Marine/ 
Ocean Bills of Lading Art. 23, and Charterparty Bills of Lading Art. 25) and 
multimodal transport documents (Art.26). A letter of credit may however 
also call for other transport documents such as; non-negotiable sea waybills 
(Art.24); air transport documents (Art.27); road, rail or inland waterway 
transports (Art.28); courier and post receipts (Art.29); and transport 
documents issued by freight forwarders (Art.30).156

 
As this thesis concerns itself with a subject relating to Bills of Lading and 
non-negotiable sea waybills, articles 23 and 24 are most relevant. When a 
letter of credit calls for a traditional Bill of Lading it is the requirements of 
Article 23 (Marine or Ocean Bill of Lading) that apply. It could be said that 
this requirement calls for shipped bills of lading that comply with the 
requirements of a normal cif-sale.157 Hence, non-negotiable Bills of Lading 
are accepted under Art 23 as long as they are documents of title. This is the 
main difference in relation to Art 24 that calls for a non-negotiable sea 
waybill.  
 
When delivery clauses are introduced into Bills of Lading their presence 
creates uncertainty concerning the character of the document, as explained 
above. If the letter of credit calls for a Bill of Lading that is in accordance 
with Article 23, a document incorporating a delivery clause, such as the one 
mentioned above, will raise the question whether such Bill of Lading may 
be considered to be in accordance with the rule. 
 
In order to solve issues of uncertainty, the ICC’s banking commission has 
developed the practice of giving “opinions” on issues relating to the 
documentary credit operation.158 Opinions/statements could for instance be 
given in connection with legal issues relating to the documents and their 
examination, as is the subject of this thesis.  
This “opinion” will then aim at clarifying the legal issue for the parties 
involved by giving guidance to the question of how documents, or certain 
clauses in the documents, should be considered. These opinions are not 
legally binding upon the courts, but may be important also in a court 
perspective. 
When the delivery clauses first appeared on the “front” side of the Bills of 
Lading, the question of what opinion/statement that should be given, was 
discussed within the ICC. However, before examining the statements made 
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by the ICC and their reasonability, the structure and the function of the 
documentary credit operation will be looked at closer.  
 
This is highly relevant for the understanding of the legal issue at hand, since 
some banks could consider the discussed delivery clauses as a legal question 
that is not within the scope and sphere of the UCP, and consequently refuse 
to follow the statements. 
They would argue that a statement is not going to solve the problem by 
itself. In other words, the “opinion” of the ICC will not be able to change 
the character of the document and it will be the court that decides in a 
dispute, whether or not the documents are in compliance with the credit. It is 
not certain that courts will agree with the statements made by the ICC and in 
order to see the premises on which the court could come to base its decision, 
it is important to have a deeper understanding of the documentary credit 
operation. 
 

6.1.4 The Function of Documentary Credits  

The documentary credit (letter of credit) should be seen as a means of 
providing payment that safeguards the interests of both the seller and the 
buyer. In the documentary credit process, a bank “replaces” the buyer as 
payer. The bank then conditions its payment against certain documents. 
Article 2 of the UCP 500 describes the documentary credit operation in the 
following way: 
 
“For the purposes of these Articles, the expressions "Documentary 
Credit(s)" …mean any arrangement, however named or described, 
whereby a bank (the "Issuing Bank") acting at the request and on the 
instructions of a customer (the "Applicant") or on its own behalf,  
i. is to make a payment to or to the order of a third party (the 
"Beneficiary")…or, 
ii. authorizes another bank to effect such payment…or, 
iii. authorizes another bank to negotiate, against stipulated 
document(s), provided that the terms and conditions of the Credit 
are complied with.”159

 
This method of payment was originally made possible through the 
document of title function in the Bill of Lading. As mentioned, this quality 
ensures that the document “represents” the goods. The document of title 
function in the Bill of Lading gives the bank an assurance that if all the 
originals of the Bills of Lading are in the banks possession, the cargo won’t 
be delivered to a person without these “key” documents. The documents 
therefore function as a security for the bank.160  
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It is the buyer that instructs the issuing bank to open a credit assuring 
payment to the seller upon delivery of the documents. The question, in 
which form this credit is to be opened, is often regulated in the underlying 
sales contract between the buyer and the seller. As the bank in this case acts 
as an agent for the buyer, it is the buyer that specifies what documents the 
credit should include. This issuing bank then instructs a bank in the seller’s 
country (either advising or confirming bank, see below) to notify the 
beneficiary that a credit has been opened in his/her name and that if certain 
conditions are met, payment will be made. As the beneficiary will want a 
guarantee for payment from the bank, the credit will almost always be 
irrevocable (Art.6). A banks notification of the irrevocable credit in the 
seller’s favour is done either without its own engagement, as advising bank 
(Art.7), or it may confirm the credit, as confirming bank (Art.9), honouring 
his obligation towards the seller.161 The seller in international sales prefers 
the confirmed credit, as the seller then knows that if documents conforming 
to the credit are presented, the bank cannot withdraw from its obligation of 
paying against the documents.162 This thesis deals with such confirmed 
credits, and as no confirming bank would ever accept a credit unless it is 
made irrevocable by the issuing bank, it can be said that the type of 
documentary credit dealt with in this thesis is the irrevocable confirmed 
credit. The irrevocable confirmed documentary credit can be illustrated in a 
figure: 
 

163

The conditions under which payment will be made against the documents 
provide the seller with a promise that he/she will receive payment once it is 
confirmed that the documents correspond to the requirements of the 
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promise. As mentioned, it is most often a bank located in the seller’s 
country that gives this promise to the seller. This bank will condition its 
undertaking towards the seller (the beneficiary) according to the terms of the 
credit as instructed from a bank in the buyer’s country (issuing bank). The 
reason for involving banks in two different countries is an issue of 
convenience for the seller. The seller will most likely want to avoid 
litigation abroad and will, for this reason, feel more secure in tendering 
documents to a local bank. This way, the seller will have an enforceable 
right towards both a bank in his own country and a bank in the buyer’s 
jurisdiction. 164  
 
If the credit opened in favour of the seller, does not comply with the 
underlying sales contract, the seller may reject the credit and refuse to ship 
the goods. If it can be expected that the buyer does not intend to correct the 
defect before the period given for the opening of the credit expires, the seller 
might be entitled to see this as a breach of contract. This would entitle the 
seller to terminate the agreement with the buyer. Should the buyer remedy 
the defect, the seller is obliged to accept the credit and fulfil his/her part of 
the sales contract. However, the non-compliance of the credit might be such 
that the seller chooses to accept the non-conforming credit. 165   
 
This illustrates to a certain extent that through the use of documentary 
credits, the buyer gains some control over the seller’s performance. By 
conditioning payment to the presentation of certain documents and their 
contents, the buyer can be assured that the seller needs at least be able to 
present the documentation as dictated by the buyer. As an agent for the 
buyer, the bank’s duty regarding the documentation will be the job of 
making sure that these conform to the conditions of the credit (Art.13). 
Should the bank accept the documents as conforming to the credit, the 
confirming bank will in its turn remit the documents to the issuing bank. 
The issuing bank will then perform its own control of the documents. 
Should the issuing bank consider the documents as not being in conformity 
with the credit, the documents will be returned to the confirming bank with 
a notification of refusal. This needs not be so if the buyer is prepared to 
accept the documents as presented. However, if the issuing bank considers 
that the documents conform to the credit it will reimburse the confirming 
bank.166   
 
The final step is for the issuing bank to present the documents to the buyer. 
Although the contractual relationship between the issuing bank and the 
buyer may involve any of many possible solutions, the issuing bank will 
normally present the documents against direct payment from the buyer. As 
with both the confirming and the issuing bank, the buyer is entitled to refuse 
the documents should they not comply with the credit.167  
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Most litigation in relation to documentary credits are disputes over the 
question of whether or not the documents comply with the credit. If a bank 
fails to carry out its duty of examining the documents correctly, it could be 
held responsible for an economic loss suffered by the buyer or, alternatively, 
the buyer is entitled to distant himself/herself from the act of the agent and 
is not obliged to reimburse the agent. On the other hand, if a bank in its 
assessment of the documents and their compliance with the credit makes the 
incorrect decision of rejecting the documents, the beneficiary might want to 
sue the bank for resulting economic loss.168 Hence, since the credit 
transaction involves several relationships it is important that the bank’s 
examination is strictly formalistic and that the same principles are applied in 
the different relationships. For this reason, there is no room for subjectivity. 
The rules relating to documentary credits need to be objective and clear, not 
allowing room for subjective interpretations.169

 
Furthermore, it is important to understand that the bank never guarantees 
that the documents comply with the credit, it merely fulfils its duty of 
examining the documents with reasonable care. Hence, the bank is not 
obliged to investigate the real character of the document in the same way as 
a court is. The bank’s obligation is limited to a formalistic duty of 
examining the content and nature of the documents tendered, in order to 
ensure that they objectively appear to comply with the credit. 
 

6.2 The Bank’s Duty of Formalistic Examination 

Two basic principles constitute the core for the rules relating to 
documentary credits. Through the principles of, the doctrine of strict 
compliance and the autonomy of the credit, many disputes are avoided as 
they give objective guidelines for how the banks should proceed with their 
assessments of the tendered documents.170  
 

6.2.1 The Autonomy of the Credit 

The principle of the autonomy of the credit creates clear boundaries for the 
bank’s obligation. These boundaries are restricted to the terms of the credit 
alone and the underlying sales contract between the seller and the buyer is 
entirely irrelevant. When performing their duty of examining the presented 
documents the banks are unconcerned with whether or not the documents 
constitute a breach of contract between the seller and the buyer. The bank is 
only concerned with the instructions of the credit, and the question of 
whether the documents correspond to them. In Midland Bank Ltd v Seymour 
Devlin J stated, “it is not for banks to reason why”. The only situation in 
which the documentary credit is not separate from the sales contract, and in 
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which case the bank should refuse payment to the seller, is if it is proven 
that the seller is involved in a fraud using false documents.171  
 

6.2.2 The Doctrine of Strict Compliance 

While the principle of the autonomy of the credit establishes rules for how 
the document examiner should relate to facts and circumstances other than 
the tendered documents, the principle of the doctrine of strict compliance 
confines itself to the question of how strictly the documents most comply 
with the specific instructions of the credit. According to the principle, the 
seller must produce the exact documents as instructed by the bank and the 
bank must only accept such exact documents. The reason for this is that the 
bank acts as an agent for the buyer and an agent acting outside of its 
authority (the authority limited through the instructions of the credit) does 
this, as mentioned above, at his/her own peril.172 The principle is well 
explained by Viscount Sumner in Equitable Trust Co of New York v 
Dawson Partners Ltd: 
 
“ It is both common ground and common sense that in such a transaction 
the accepting bank can only claim indemnity if the conditions on which it is 
authorised to accept are in the matter of the accompanying documents 
strictly observed. There is no room for documents which are almost the 
same, or which will do just as well. Business could not proceed securely on 
any other lines. The bank’s branch abroad, which knows nothing officially 
of the details of the transaction thus financed, cannot take upon itself to 
decide what will do well enough and what will not. If it does as it is told, it 
is safe; if it declines to do anything else, it is safe; if it departs from the 
conditions laid down, it acts at its own risk.”173

 
These high requirements on conformity with the documentary credit are not 
always as strict as in English law. It is pointed out that there is a significant 
amount of case law in America and Germany where courts have been less 
strict compared to English court rulings and that there, consequently, are 
differences in the application of the doctrine of strict compliance depending 
on legal jurisdictions.174  
 
Nevertheless, it can generally be argued that banks will have a right to reject 
documents not conforming to the credit instructions, in what might seem to 
be insignificant details. Stoufflet states that there are three requirements that 
need to be met for exact conformity with the credit instructions.   
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a) All the documents covered by the letter of credit need to be 
presented. 

b) The documents have to be of the same type as those prescribed by 
the credit. (This applies even if the presented documents give better 
protection.) 

c) The description of the goods as to quantity and quality must 
correspond to those required by the credit.175 

 
The seller might often be faced with difficulties in fulfiling all the 
instructions of the credit as others than himself/herself issue the documents 
used in the credit transaction. For this reason, a too strict application of the 
doctrine of strict compliance is not generally advocated. This as it might 
lead to unreasonable and unwanted results. Consequently, in some 
ambiguous situations where the instructions of the buyer are unclear or 
vaguely defined and these cannot be clarified with the help of the buyer, the 
bank is entitled to decide on how to assess the documents and the buyer will 
be bound by this decision. However, the cases in which the bank is entitled 
to this are very few.176 Apart from these exceptions to the rule, banks are in 
most situations obliged to reject documents not complying with the 
instructions of the credit in even the smallest details.177 Before rejection, it 
might often be appropriate for the bank to check with the buyer if he/she can 
accept the discrepancy. Should the bank reject the documents without 
consulting with the buyer, the seller should contact the buyer as only the 
buyer can instruct the bank to accept the documents under the credit.178  
 
Furthermore, concerning the duty of formalistic examination of the 
documents, it seems important to point out that the doctrine of strict 
compliance would have unreasonable effects if there were no limitations to 
the duty of examination.  
 

6.2.3 Limits to the Duty of Examination 

Reading all the terms and conditions of the documents tendered to the bank 
carefully to detect any defects may be quite a time consuming affair. 
Consequently, this is not expected of banks. As mentioned above, banks are 
only obliged to take reasonable care in examining if the documents 
conform to the credit. Following international banking practice this is also 
stated in Article 13 of the U.C.P: 
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“Banks must examine all documents stipulated in the Credit with 
reasonable care, to ascertain whether or not they appear, on their face, to 
be in compliance with the terms and conditions of the Credit.”179

 
The requirement of reasonable care illustrates the point that exact 
conformity is not required. Instead the test is, as illustrated above, if there is 
an apparent conformity with the credit.180  
It is expected of competent banks that they find non-conformities that 
appear “on the face” of documents. In other words, banks are obliged to 
ascertain that the documents “appear, on their face,” to be in compliance 
with the instructions of the credit.  
 
It has been questioned whether “on their face” refers to the front of the 
documents, implying that the reverse side of the documents are of no 
interest when examining the documents, or if it simply means that banks 
should confine their examination to solely the documents to see if they 
appear to conform to the credit. The theoretical answer seems to be the latter 
alternative following the French wording of the UCP.181 This meaning gives 
some insight into the question of what is expected of banks, but one 
question still remains. Does the above-mentioned definition of “ on their 
face” mean that competent banks are bound to read through all the clauses 
of all the Bills of Lading presented to them?  
 
First, a distinction has to be made between printed clauses on the Bill of 
Lading formula and clauses specifically added as a consequence of the 
transport itself. The general rule concerning the printed clauses on the Bill 
of Lading formula is that the banks are entitled to disregard them when 
checking the documents for conformity with the credit instructions.182 The 
terms and conditions of the carriage are most often printed text on the 
reverse side of the Bills of Lading. For this reason, it is often held that banks 
are not obliged to read the “terms and conditions” of the Bill of Lading. 
Also, article 23 A. V. states that banks will not examine the contents of 
terms and conditions. 
 
Since the “terms and conditions” usually are small print clauses on the 
reverse side of the documents tendered, it seems to be the generally 
accepted opinion that banks need not examine the “reverse” side of the 
documents tendered, unless this is specifically asked for in the instructions 
of the credit.183 Following the case, National Bank of Egypt v Hannevig’s 
Bank, it seems clear that there is no general duty to study the “small print” 
in detail. Scrutton LJ stated: 
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“In some cases, the obligation of a banker, under such a credit, may need 
very careful examination. I only say at the present that to assume that for 
one-sixteenth per cent of the amount he advances, a bank is bound carefully 
to read through all bills of lading presented to it in ridiculously minute type 
and full exceptions, to read through the policies and to exercise a judgement 
as to whether the legal effect of the bill of lading and the policy is, on the 
whole, favourable to their clients, is an obligation which I should require to 
investigate considerably before I accepted it in that unhesitating form”184

 
Furthermore, a relatively recent Swedish case185 illustrates well this 
limitation to the duty of examination. The court had to decide whether or 
not a document was in compliance with its credit instructions, when a clause 
on the “front” side referred to a term on the “reverse” side of the document 
and this “reverse” side was in fact blank. More specifically, the question 
was if the circumstance that the “reverse” side was blank meant that the 
document tendered was not in compliance with the requirements of the 
documentary credit. The court based its judgement on international banking 
practice as it was expressed in the provisions of the ICC (most likely the 
court meant the UCP 500)186. It was held that the document tendered was in 
compliance with the instructions of the credit and that the blank “reverse” 
side was of no significance in the matter since the bank was only obliged to 
examine the document normally (see appendix). There was no obligation to 
examine the document in detail, more thoroughly.  
For these above-mentioned reasons, “on their face” will in practice most 
often mean that only the “front” side of the documents need to be examined 
by banks. 
 
Nevertheless, saying that banks may entirely ignore the “terms and 
conditions”, as implied above, seems to be a somewhat too wide 
generalisation. Printed terms and conditions of the Bill of Lading can also 
be incorporated on the “front” side of documents and although there is no 
general requirement for banks to read the printed “terms and conditions” on 
the Bills of Lading, banks, should they find a term or condition nullifying a 
fundamental quality of the Bill of Lading, are entitled to reject the 
documents. According to one view, this is not just a right but also an 
obligation of the bank.187   
 
From the above written it can be concluded that it is hard to generalise in the 
matter. It seems clear that banks are not bound to read all the clauses in the 
Bills of Lading in detail, neither can it be said that they are entitled to ignore 
all the “terms and conditions” of the Bills of Lading. Furthermore, 
expressions like cursory examination are too vague, and give no clear 

                                                 
184 Raymond Jack, Documentary credits, p.137 
185 Svea Hovrätt, Mål nr T 9371-99 
186 Ibid. 
187 In the Caspiana case (Renton v Palmyra Trading Corporation of Panama [1957] AC 149) 
one clause was seen as being such a clause. Lars Gorton, Rembursrätt, s.268, Comments of 
ICC Deutschland on the two ICC statements on “Terms and Conditions on Bills of Lading” 
of 19th Jan. and 19th Feb. 2004 
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guidelines for the banks to follow. It might be more correct to say that the 
rights and obligations of the banks depend on the facts of the specific 
situation.188   
 

                                                 
188 Ibid. p.138 
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7 Delivery Clauses in Connection with the 
Documentary Credit Operation 

7.1 “Terms and Conditions” of the Bill of Lading 

Following the discussions above, it can be said that the duty of examination 
is a question of how the bank should assess the documents. What factors 
should be included in this judgement and what is required for a document to 
be considered incompliant with the documentary credit, are questions the 
bank needs to have answers for. Obviously, the answer will depend on the 
content of the documentary credit, but as is explained, it will also depend on 
the rules relating to documentary credits. For this reason, the first legal 
question is if the bank has to consider a delivery clause on the “front” side 
of a document tendered or if it should be considered “terms and conditions” 
of the contract of carriage that the bank does not have to examine.  
 
Professor Charles Debattista, who at the request of Maersk prepared the ICC 
document 470/1027, argued that adding a requirement on banks to assess 
the Bills of Lading in relation to the document of title character would slow 
down the documentary credit process since the terms and conditions have to 
be examined. He also argued that this would make the job of the checker 
close to impossible.189  
 
This argument does not consider that the discussion relating to the delivery 
clauses is not a question of whether or not the terms and conditions are to be 
examined for delivery clauses. The question is if the delivery clause printed 
in large letters on the “front” side, possibly depriving the document of its 
document of title character, can be classified as terms and conditions that 
the document checker does not need to consider.  
This would in no way slow down the documentary credit process since the 
question of refusing would only arise if the delivery clause is noticed. The 
Swedish case referred to above (on page 59), illustrates well that banks do 
not need to check the “reverse” side of Bills of Lading where the terms and 
conditions are normally situated.190  
 
A court ruling in the matter could reach either the decision that the bank is 
obliged to consider the delivery clause when examining the documents or 
that the bank is entitled to disregard the clause.  
 
As explained above, the duty of examination depends on the specific 
situation. Furthermore, the answer to the question of what banks must take 
into consideration will be based on what banks reasonably need to consider 

                                                 
189 http://www.forwarderlaw.com/Feature/blclaus3.htm , During the 1983 revision of the 
UCP a “super” examination was discussed. Cost and time aspects lead to no changes in this 
respect. Discussion with Professor Lars Gorton. 
190 Also, a delivery clause situated on the reverse side is unlikely to change the character of 
the Bill of Lading (see section 5.3). 
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when examining documents “on their face” for conformity with the 
instructions of the credit. For this reason, as mention above, the test is if 
there is an apparent conformity with the instructions of the credit. 
 
On the one hand, a court possibly could argue that the delivery clause 
should be considered a term just as any other term in the contract of 
carriage. Banks are not bound to examine the terms and conditions of the 
Bill of Lading and, consequently, banks are not obliged to take the clause 
into consideration. They are entitled to accept the document as complying 
with the credit. Hence, banks are only liable for not checking the document 
for compliance in the parts that are excluded from the definition “terms and 
conditions”. The boundaries of the duty of examination are relatively strictly 
defined according to this view. Nevertheless, the rules relating documentary 
credits need to be formalistic and objective in order to function efficiently. 
 
On the other hand, a court could also argue that the clause is not just any 
clause. It is a clause indicating that the tendered document is a sea waybill, 
i.e. the wrong type of document.  
Furthermore, it might be true that banks are not bound to examine the terms 
and conditions of the Bill of Lading, but in this specific situation the bank 
will most likely not fail to read the clause, taking into consideration its 
placement and the fact that it is printed in large letters. Hence, if the bank 
has noticed the clause, it is no longer a question of what the bank is bound 
to read. The question is now whether it can be ignored. 
Furthermore, a bank may not ignore a term once it is noticed since when it 
is noticed the document will no longer be in apparent conformity. Hence, 
the question is; will the bank notice the delivery clause when examining the 
documents normally? 
It is very unlikely that a bank would miss a delivery clause printed in large 
letters on the “front” side of a Bill of Lading since banks are required to 
examine the “front” side to ascertain whether it is a “received” or “shipped” 
Bill of Lading. The bank also needs to examine that details of goods, 
parties, dates, etc correspond to the instructions of the credit (see appendix). 
For this reason a court might argue that a delivery clause printed in large 
letters on the front must be considered by bank when examining a Bill of 
Lading for conformity with the credit. Assuming that the bank has to take 
the delivery clause into consideration, should it materially assess the Bill of 
Lading and the document of title character in the same way as a court 
would? 
The answer is no, a bank does not need to assess the document in the same 
way as a court does. A bank does not perform a material examination of the 
documents.191 Its duty is limited to a formal examination. If there in the 
formal examination is doubt as to the material content of a document, it is to 
be rejected. A delivery clause, contradicting the fundamental character of a 
Bill of Lading is sufficient to raise such doubts concerning the “document of 
title” character of the document. Hence, according to the doctrine of strict 
compliance such a document must be rejected. 

                                                 
191 Lars Gorton, Rembursrätt, p.288 
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Furthermore, a court could also argue that the documentary credit needs to 
be formalistic in order to function effectively and, for this reason, there is a 
requirement that the document tendered should be “ordinary”. In National 
Bank of South Africa v Banca Italiana Di Sconto it was ruled that Bills of 
Lading presented to the bank needed to be in usual form and the bank 
should reject documents that deviate from what is normal. 192 A delivery 
clause in a Bill of Lading should, unless it is an American straight Bill of 
Lading, under no circumstances be considered normal. This is all the more 
so if the issuing bank has opened the documentary credit for the purpose of 
financing a cif-purchase where a Bill of Lading with the document of title 
character is required. This of course presupposes that the clause is noticed. 
 
Evidently, there are different ways of arguing in this question. The 
confusion within the banking community emanates from this uncertainty 
relating to the delivery clauses. Considering the above-mentioned, it seems 
clear that a delivery clause printed in large letters on the “front” side, cannot 
easily be disregarded. This is all the more so since Article 23 of the UCP 
only provides for Bills of Lading with the document of title function and the 
delivery clause calls this document of title character into question.  
However, since there is no clear answer to the question and the uncertainty 
needed to be resolved, banks looked to the ICC’s Banking Commission to 
make a statement in the matter. 

7.2 Statements from the ICC Banking Commission 

At first, the Banking Commission chose to consider the delivery clauses as  
“terms and conditions” of the Bills of Lading that banks did not have to 
consider when examining the tendered documents. In other words, the 
Banking Commission said that the delivery clauses were acceptable and 
documents incorporating such clauses should not be rejected under the 
documentary credit operation. This statement of the Banking Commission 
was much criticised, especially by trade organisations and by national ICC 
committees. The reasons for this were that this is not only an issue 
concerning the scope of the “on its face” principle. An acceptance of the 
delivery clause has far reaching implications, implication that cannot be 
disregarded by simply classifying the delivery clause as “terms and 
conditions”. 
 

7.2.1 Implications of Accepting the Delivery Clause 

The adverse effects are connected with the possible loss of the document of 
title function. First of all, accepting delivery clauses in Bills of Lading could 
turn negotiable Bills of Lading into “non-transferable” documents since the 
holding of such a document would no longer be equivalent to possession of 
the goods. Hence, the document would no longer pass title by its mere 
                                                 
192 Ibid, p.191, National Bank of South Africa v Banca Italiana Di Sconto[1922] 10 L1 L 
Rep 531, CA 
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transfer. This is harmful to trade since the existence of negotiable Bills of 
Lading with the document of title character is almost a necessity in modern 
trade. Furthermore, the non-negotiable Bill of Lading would also fail to 
transfer title to the consignee since the document of title function would be 
absent. 
 
Also, Article 23 of the UCP is focused on Bills of Lading that are 
documents of title. An acceptance of these clauses would deprive Article 23 
of its function, since documents other than documents of title would be 
considered compliant to the documentary credit. Consequently, Article 24 of 
the UCP would also lose its effect. In its turn, this would have the effect of 
banks having to expressly state within each documentary credit, what type 
of documents that are accepted under the credit and also that delivery 
clauses are to be consider as noncompliant with the credit.  
 
Furthermore, if the Bill of Lading no longer can be relied upon to 
“represent” the goods, importers and exporters in international trade may be 
adversely affected. A possible change in the character of the Bill of Lading 
is likely to affect a bank’s willingness to extend credit under a documentary 
credit operation, and for this reason, exporters may find it more difficult to 
obtain financing. It is foremost the small and medium sized borrowers that 
will be adversely affected, since larger borrowers usually have better credit 
ratings.193  
However, independent documentary security, where the security and value 
of the goods play a significant role, is often of less importance than is 
usually believed. Banks today tend to open documentary credits solely 
based on customer’s credit ratings and the security offered in the goods 
seems only to play a more important role in trade with countries financially 
less developed. For this reason, the negotiable Bill of Lading plays an 
important role in trade with development countries. If the negotiable Bill of 
Lading no longer can be relied upon to “represent” the goods, this will have 
a negative impact on trade with these developing countries, as financing the 
goods may become more difficult.194  
 
Another implication of accepting delivery clauses that possibly change the 
character of Bills of Lading is that regulatory authorities may consider the 
security value of Bills of Lading as lower, and consequently raise capital 
adequacy requirements for banks.195

 
Since the critics of the original statement from the Banking Commission 
held out that banks would decline to follow this statement, for the above-
mentioned reasons, discussions concerning possible solutions to the 
problems relating to delivery clauses in Bills of Lading, were continued 
within the Banking Commission.  

                                                 
193 Terms and conditions on Bills of Lading – the views of the US Council for International 
Business. Document 470/1024, p.2 
194 Discussions with banks,  
195 Terms and conditions on Bills of Lading – the views of the US Council for International 
Business. Document 470/1024, p.2 
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7.2.2 The Modified Statement from the ICC 

These continued discussions resulted in a modified statement that concludes 
that delivery clauses relating to negotiable Bills of Lading (type 1) are 
harmful to trade and should be removed. The documentary security afforded 
by negotiable Bills of Lading was considered necessary for international 
trade, especially in trade towards developing countries. A different opinion 
was given in relation to delivery clauses in non-negotiable Bills of Lading. 
The delivery clauses in non-negotiable Bills of Lading are accepted as 
conforming to the credit and should, following the statement, not be 
considered as cause for rejecting documents under the documentary credit. 
The statement does, nevertheless, point out that the use of these delivery 
clauses (type 2) is causing confusion and therefore it is recommended that 
the clause be removed from the documents.196  
Hence, the ICC chose to make a distinction between negotiable and non-
negotiable Bills of Lading. It seems that most banks have chosen to comply 
with these statements, while certain banks are refusing to accept non-
negotiable Bills of Lading with the document of title character, if they 
incorporate delivery clauses. 
 
This statement solves the larger part of the confusion relating to delivery 
clauses, since in the great majority of cases the instructions of documentary 
credits specifically call for negotiable Bills of Lading197. 
 
The bank’s refusal to accept the these documents may, nevertheless, place 
the seller in a tricky situation since he/she will have to tender conforming 
documents in order to receive payment from the bank and the carrier may 
insist on using delivery clauses in its Bills of Lading. Nevertheless, it seems 
that the seller is entitled to a Bill of Lading in which there is no delivery 
clause. As explained above, the Hague/Visby rules oblige the carrier to issue 
such documents. Since a seller risks being in breach of contract in 
connection with the underlying sales contract if the wrong document is 
tendered, a shipper should always have the right to choose the document of 
his/her liking. 
 
Regarding the statement in connection with delivery clauses in non-
negotiable Bills of Lading it was pointed out that the reason for accepting 
the delivery clause in straight- and recta Bills of Lading is that the document 
is non-negotiable (non-transferable) by nature. Since, it is not intended to be 
transferred an acceptance of the clause will not affect trade in the same 
adverse way as a delivery clause in a negotiable Bill of Lading would and 
because banks have been dealing with non-negotiable Bills of Lading for 
some time now, “this should not pose a problem”.198  
 

                                                 
196 http://www.ciffa.com/downloads/newsletters/december2004/CIFFA-NewsletterDec.pdf 
p.4 
197 Discussions with banks. 
198 Document from ICC, Clauses on bills of Lading, Document 470/1038 p.2 
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There are situations in which banks and buyers are obliged to accept non-
negotiable Bills of Lading. The acceptance of delivery clauses in these 
situations could possibly pose a risk when the customer of the bank expects 
a document of title, or when the bank itself requires the documentary 
security afforded by the document of title. This is the reason for why some 
banks refuse to accept non-negotiable Bills of Lading with delivery clauses. 
 
The delivery clause is a contractual provision that reallocates certain risks. 
A document of title that incorporates a delivery clause on its “front” is most 
likely a sea waybill and, hence, certain risks have been reallocated from the 
carrier. Depending on the situation these risks will fall on either the bank or 
on the customer of the bank. For this reason, before accepting such 
documents banks need at least consider the following possible risks. 
 
The main risk for the bank is if it is not designated as consignee in the Bill 
of Lading and this incorporates a delivery clause. If the bank in this 
situation pays against the document, which has the characteristics of a sea 
waybill, it will have no security in the goods199. A buyer’s bankruptcy in 
this situation could become a costly affair. 
 
Furthermore, even if the bank is designated as consignee, a sea waybill 
without express security provisions (will be discussed below under section 
8.1.1) will offer less protection. This lower protection partly relates to the 
carrier’s liability for documentary information. The security value of a 
document that is conclusive evidence is higher than that of a document that 
is only prima facie evidence. This application of the Hague/Visby rules is an 
important reason for why parties of a business settlement agree upon the use 
of a document of title.  
 
Another risk for both the buyer and the bank is that the right of disposition 
remains with the shipper if the document is in fact a sea waybill. 
 
Banks also need to consider the possibility that courts may, irrespective of 
the statement made by the ICC, for reasons mentioned above, regard the 
delivery clause as a clause that the bank needs to consider when fulfilling its 
duty of examining the documents “on their face”. If this is so, the bank may 
face liability for economic loss suffered by the customer of the bank as a 
consequence of the delivery clause having converted the document into a 
sea waybill. Alternatively, the customer could refuse to reimburse the bank 
if it accepts a document, which the customer of the bank considers as 
incompliant with the instruction of the documentary credit. 
 
Banks today may very well have elaborate contracts with their customers 
protecting them from risks connected with the documentary credit operation. 
Nevertheless, avoiding responsibility for a failure to examine the tendered 

                                                 
199 If the bank is nominated as the consignee then the carrier is only entitled to make 
delivery to the bank, which is obviously not the case if someone else is designated as 
consignee. 
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documents reasonably, is not always easy. These contracts are not likely to 
protect the bank from all liabilities.   
 
Moreover, even if the bank is protected it should not be forgotten that the 
documentary credit is a service in which the bank safeguards the rights of 
the customer, namely the importer. The documentary credit as a service 
safeguarding the rights of the importer will consequently lose some of its 
value if it allows the wrong type of document to be accepted. A customer of 
the bank should not have to fear the risk of having to receive a sea waybill 
when giving the bank the instructions of only accepting a document of title. 
For this reason, if a bank follows the statement of the ICC relating to non-
negotiable Bills of Lading, then the customer may consider making sure that 
language is incorporated into the documentary credit, which prohibits such 
delivery clauses from being accepted. 
 
Since the possibility of banks refusing to accept Bills of Lading (mainly 
negotiable Bills of Lading) that incorporate delivery clauses constitute risks 
for sellers, and also considering that the awareness of the possible 
implications of banks accepting Bills of Lading incorporating delivery 
clauses has increased among commercial parties, there has been quite a 
significant market pressure on carriers to remove the delivery clauses from 
their Bills of Lading. Carriers risk being excluded from business settlements 
if they use delivery clauses in their Bills of Lading.200  
 
Perhaps it is for this reason that Maersk has chosen to remove both of its 
delivery clauses (category 1 and category 2). The category 1 clause was 
removed at an early stage following massive criticism from the banking 
community. The category 2 clause was removed at a later stage.  
Nevertheless, there are still a few carriers that use delivery clauses. 
However, the problems connected with delivery clauses have significantly 
diminished since the ICC modified its first statement.  But unfortunately the 
root of the problem still remains.  
 

                                                 
200 Discussions with banks. It had been noted that certain carriers have been excluded in 
business settlements. 
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8 Alternative Solutions 

It is the document of title function with its distinct delivery mechanism that 
the carriers would prefer to avoid. Lengthy documentary procedures causing 
expensive delays and increased liability for the carrier when issuing Bills of 
Lading are reasons for why the carrier will want to encourage the use of sea 
waybills instead.  
 
Electronic documentation using computerised systems could ultimately 
come to replace paper documentation, solving the problems with lengthy 
documentary procedures. This would speed up communications, reduce 
administrative costs and help to avoid liability arising from late arrival of 
documents. The overall effect would be higher efficiency. However, 
introducing a paperless system involves its own problems and this is a 
subject wide enough to be covered by a separate thesis.201  
Nevertheless, it should be mentioned that much progress has been made in 
the development of electronic alternatives in respect of the two first 
functions of transport documents. Creating the electronic function of a 
receipt and a contract is, as one respondent to a questionnaire developed by 
UNCTAD pointed out, “as simple as attaching scanned copies to an e-
mail”.202  
 
Instead, much of the problems with establishing electronic alternatives lie in 
the third characteristic of the Bill of Lading, the document of title function. 
Replicating this function electronically has proven difficult, especially since 
current regulations do not recognize electronic documents as documents of 
title. 203 Hence, for the future development of an electronic alternative to the 
current form of the Bill of Lading, the legal frameworks of such an 
electronic alternative first have to be created. This could require legislative 
cooperation on international level.  
For this reason, it seems clear that replacing the sea waybill with an 
electronic alternative is most likely to be easier than replacing the Bill of 
Lading.  
 
In this context it is interesting to point out that the report made by the 
UNCTAD secretariat concluded that in the majority of transportations, the 
negotiable Bill of Lading is used, rather than the sea waybill. Furthermore, 
the Bills of Lading are often used without there being a need to use such a 
document. Much of the problems associated with the use of documents of 
title could therefore be avoided if commercial parties would consider using 
sea waybills when there is no need for a document of title. This would give 
both higher overall efficiency (avoiding the problems associated with the 
document of title function) and also, consequently, facilitate the transition to 
electronic alternatives.  
                                                 
201 Se article written by Paul Todd, dematerialisation of shipping documents, 
http://ourworld.compuserve.com/homepages/pntodd/intr/publns/demat.htm 
202 Report by the UNCTAD secretariat, UNCTAD/SDTE/TLB/2003/3. p.14,19 
203 Ibid, p.14 
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The more frequent use of sea waybills would also please the carriers, since 
the use of delivery clauses was just one ingenious way in which the carriers 
attempt to deprive the Bills of Lading of their distinct delivery mechanism.  
 
The problems in discouraging the use of the Bill of Lading is that the 
Hague/Visby rules prevent carriers from refusing to issue Bills of Lading if 
the shipper demands its employment.  
An obvious solution to this problem seems to be by raising prices on 
transportations using Bills of Lading. This could, consequently, compensate 
the carrier for the increased risk. However, competition amongst carriers 
will always stimulate relatively low prices.204

 

8.1 Recommendations on International Level 

Instead, recommendations to commercial parties, that call attention to the 
misuse of the Bill of Lading and thereby discourages commercial parties 
from its use where it is not necessary, seems to be a good complementing 
alternative.205  
Attempts at encouraging the use of sea waybills as an alternative to the Bill 
of Lading has been made by UN/CEFACT giving official recommendations 
on international level. UN/CEFACT is momentarily working on a revision 
of its earlier recommendations206 This recommendation encourages the use 
of the sea waybill by all participants in international trade when there is no 
intention of selling the goods while in transit. 
However, a recommendation is just a “recommendation” and for it to 
function its arguments must be convincing. The argument should, hence, 
state that there are advantages or no disadvantages of using sea waybills. 
 
To investigate whether or not commercial parties were aware of the 
respective advantages and disadvantages of using sea waybills the 
UNCTAD secretariat sent out questionnaires to commercial parties regularly 
using transport documents. From the answers given by the respondents, 
conclusions could be drawn as to the question of why the Bill of Lading is 
used more frequently than the sea waybill. The main factor influencing 
(other factors will be discussed under section 8.1.2) the choice of the Bill of 
Lading is banking and finance requirements while sale of goods in transit 
plays a somewhat less significant role207.  
 

                                                 
204 risk aversion will also lead to an acceptance of higher prices by customers.  
205 Also, UNCITRAL has been working for 7-8 years on a new convention that deals with 
the problem. 
206 Recommendation No.12, momentarily under revision, 
http://www.unece.org/cefact/recommendations/rec_index.htm,  
207 Report by the UNCTAD secretariat, UNCTAD/SDTE/TLB/2003/3 p.30 
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8.1.1 The Security Factor 

Respondents emphasised the significance of the documentary security 
offered by the Bill of Lading and its document of title character. Conversely, 
since the document of title function is absent in the sea waybill, banking 
requirements and security considerations were held out as the main reasons 
for not choosing the document.208

 
Hence, the results of the survey indicate that commercial parties use Bills of 
Lading when documentary security is vital and/or when there is an intention 
of selling the goods while in transit. This result seems to reveal a 
discrepancy between what commercial parties consider as important reasons 
for choosing the Bill of Lading and what is recommended by UN/CEFACT 
since the recommendation urges parties not to use the Bill of Lading as long 
as no sale of the goods while in transit, is envisaged.  
 
The documentary security aspect is not mentioned in the recommendation as 
a reason for choosing the Bill of Lading instead of the sea waybill, and for 
this reason, the question is; are the recommendations of UN/CEFACT 
incorrectly lacking an important factor, which commercial parties need to 
consider when choosing between the Bill of Lading and the sea waybill, or 
is this attitude among respondents of the survey an example of 
the“erroneous commercial and official thinking that a non-negotiable 
transport document gives less security than the traditional bill of lading”209, 
as stated in the recommendations? 
 
The document of title function is significant for many reasons. One is that it 
triggers the application of the Hague/Visby rules. For this reason, a Bill of 
Lading with the document of title character provides better evidence that the 
seller has performed his obligations in relation to the buyer, since the 
negotiability (using Scandinavian and German terminology) of the 
document excludes the bank from liabilities under the contract of carriage, 
unlike the sea waybill. If the application of the Hague/Visby rules is an 
important consideration for commercial parties, then the rules can be made 
applicable through express incorporation in the sea waybill.210

 
Under normal circumstances the sea waybill qualifies as prima facie 
evidence and the carrier is free to bring evidence against the contract of 
carriage. The Bill of Lading, on the other hand, when transferred to a third 
party in good faith is conclusive evidence of the contract of carriage. Should 
the bank fear this risk with the sea waybill, incorporating Art 3, rules 3 and 
4, of the Hague/Visby Rules in the sea waybill can solve the absence of 
“representation”. Incorporating the CMI Uniform Rules for Sea Waybills 

                                                 
208 Ibid, p.26 
209 Recommendation No.12, momentarily under revision, 
http://www.unece.org/cefact/recommendations/rec_index.htm para.35 
210 In some countries national legislation makes the Hague/Visby rules applicable for sea 
waybills without express incorporation, Report by the UNCTAD secretariat, 
UNCTAD/SDTE/TLB/2003/3 p.8 
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does this. By incorporating these Rules in the sea waybill, the statements of 
the sea waybill are converted into conclusive evidence for the consignee, 
provided that he/she has acted in good faith 211. As the sea waybill 
designates a certain person as consignee and the document is non-
transferable the rights and liabilities under the contract of carriage cannot 
pass into a third parties hand without the help of the consignee. This means 
that all general defences that the carrier could have used against the 
consignee remain against the acquirer.212

Since the carrier does not have to fear the transfer of rights and liabilities to 
other parties than the consignee (through the transfer of the document), the 
goods can be released to the consignee upon production of proper 
identification without requiring surrender of the document. Had the 
document been transferable, the carrier would have been taking a risk when 
delivering without surrender of the document, as this could have been 
transferred to a new consignee triggering the negotiability quality of the 
document. Hence, a sea waybill can be given the negotiability quality, while 
allowing delivery of the cargo without surrender of the document, because it 
is non-transferable by nature.213   
 
Another usual advantage of using a Bill of Lading relates to the issue of 
possession of the goods. By possessing “the symbol of the goods”, namely 
the Bill of Lading, the carrier is prevented from delivering to other parties. 
The holding of the Bill of Lading can, for this reason, be regarded as 
possessing the goods.214 This possession is usually referred to as 
constructive possession because the holder of the Bill of Lading has 
exclusive control over the cargo.215

 
This advantage is as a matter of fact true, however, by designating a bank as 
consignee and the intended receiver as “notify” party (as will be the case in 
most documentary credit operations using sea waybills) a “nearly” 
equivalent security to that offered by the Bill of Lading, can be achieved. It 
is John F Wilson that points out that the bank can achieve a “nearly” 
equivalent security. For this point of view he gives two reasons. 216

 
The first is that the right of disposition in a sea waybill might constitute a 
risk for the bank. The person in the sea waybill with the right of disposition 
of the goods is the shipper. This poses a risk to the bank as it is not a party 
to the contract of carriage, and the shipper is free to instruct the carrier to 

                                                 
211 John F Wilson, Carriage of Goods by Sea, p.164-165, the CMI Uniform Rules for Sea 
Waybills, Rule 5, http://www.uctshiplaw.com/cmi/cmiwaybl.htm#Uniform
212 Hugo Tiberg, Legal qualities of transport documents, p.30 
213 Discussions concerning the right of stoppage are excluded from this thesis, nevertheless, 
following sjölagen 13:57 2st, the shipper is only deprived of his/her right of stoppage if the 
Bill of Lading is transferred to a third party in good faith, i.e. someone else than the original 
buyer. Hence, the right of stoppage applies similarly to the original buyer irrespective of 
which document is used. Master thesis written by Johan Eriksson, Stoppningsrätt under 
godstransport, p.43 
214 Paul Todd, Bills of Lading and bankers’ documentary credits, p.102-103 
215 Report by the UNCTAD secretariat, UNCTAD/SDTE/TLB/2003/3 p.12 
216 John F Wilson, Carriage of Goods by Sea, p.164-165 
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deliver the cargo to someone else than the named consignee (in this case the 
bank).  
As a consequence of this risk, the practice of the shipper relinquishing 
his/her right of disposal to the consignee has developed. Banks today, will 
most likely insist on cutting off the shippers right of disposal through 
clauses incorporated in the sea waybill. Two examples of these contractual 
security clauses are the NODISP (no disposal clause) clause and the 
CONTROL clause. The NODISP clause usually provides; “By acceptance 
of this waybill, the Shipper irrevocably renounces any right to vary the 
identity of the Consignee of the goods during transit”. 
The CONTROL clause, on the other hand, usually provides; “Upon 
acceptance of this waybill by a Bank against a Letter of Credit transaction 
(which acceptance the Bank confirms to the carrier) the shipper irrevocably 
renounces  any right to vary the identity of the Consignee”.217

 
These clauses aim at creating “control” mechanisms giving the consignee 
using the sea waybill equivalent security to that of the Bill of Lading. 
Recognizing this need, the CMI Uniform Rules for Sea Waybills a 
incorporates a rule stating that;“The shipper shall have the option, to be 
exercised not later than the receipt of the goods by the carrier, to transfer 
the right of control to the consignee...”218

 
Unfortunately, unlike the Bill of Lading, these control mechanisms have not 
been tested in much case law since considering its current use, it is most 
often used in transaction were litigation is less likely to occur and for this 
reason, it is hard to make exact predictions of their efficiency.219  
 
The second reason for Wilson stating that a ”nearly” equivalent protection 
can be achieved by naming the bank as consignee, is that because the 
document of title function is absent in the sea waybill, the cargo is not 
immediately disposable should the buyer default on the repayment of the 
documentary credit. 220  
 
A consignee is entitled to immediate delivery of the goods after their arrival 
at the port of discharge, just as under a Bill of Lading. However, there is no 
point in only allowing the consignee to collect the goods, the value lies in 
the possibility to realize the cargo, should the buyer default on his/her 
repayment.  
 
The purpose of a pledge is to give the creditor a security against the risk of 
the debtor not fulfilling his/her obligations. A pledge requires the creditor to 
be cut from his right of disposition over the goods. For this reason a pledge 
is achieved by the transfer of the Bill of Lading, which is seen as a transfer 

                                                 
217 Report by the UNCTAD secretariat, UNCTAD/SDTE/TLB/2003/3 p.13 
218 rule 6 (ii), http://www.uctshiplaw.com/cmi/cmiwaybl.htm#Uniform 
219 It should also be pointed out that banks could be both shipper and consignee, 
consequently avoiding the above-mentioned problem. However, this would hinder the 
negotiability quality from being triggered. 
220 John F Wilson, Carriage of Goods by Sea, p.164-165 
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of possession in the goods. Following the ruling in Sewell v. Burdick the 
holder of a Bill of Lading obtains a “pledge accompanied by a power to 
obtain delivery of the goods when they arrive, and (if necessary) to realize 
them for the purpose of security”221

 
This is, however, not the only way to achieve a pledge. The goods 
transported under a sea waybill can also be pledged to the bank as security 
by designating the bank as consignee while also cutting of the shippers right 
of disposition by incorporating either a “NODISP” or a “CONTROL” 
clause in the sea waybill. The rules governing pledges seem to apply in this 
situation as well.  
 
Hence, by designating the bank as consignee while using express provisions 
to cut of the shippers right of disposition, the bank replaces the buyer as 
receiver of the cargo and consequently obtains the right to decide to who the 
goods is to be released, at port of discharge. If the carrier delivers to anyone 
else, the consignee has a right to sue the carrier for misdelivery. Through 
this procedure the bank is equally as well protected as when using a Bill of 
Lading.222  
 
For the above-mentioned reasons it seems the recommendations of the 
UN/CEFACT were correct in stating;  
 
“From the commercial point of view the “value” of the transport document 
is its ability to ensure the commercially desirable “constructive delivery”. 
This result can be achieved equally well by using the legal “document of 
title” characteristics of the negotiable bill of lading or by the practical 
“transfer of control” possibility of the sea waybill.” 223

 
John F Wilson was perhaps being too modest when saying that a “nearly” 
equivalent security can be achieved, since with express provision in the sea 
waybill, equivalent security to that provided by a Bill of Lading, is a 
possibility.  
 
Nevertheless, one advantage of using a Bill of Lading (taking into 
consideration the clauses that can be incorporated into the sea waybill in 
order to further protect the consignee, thus the bank) as security is the 
simplified procedure in using the traditional form of a Bill of Lading, not 
requiring specific provisions. However, considering the high level of 
security that can be achieved, banks will be willing to use sea waybills 
instead of Bills of Lading. The bank, as any other commercial company, 
aims at maximizing profits and as competition has stiffened within the 
financial sector banks have realised the need to become more customer-
oriented. Hence, it will be of no significance that using a Bill of Lading 

                                                 
221 Paul Todd, Bills of Lading and bankers’ documentary credits, p.125 
222 Grönfors, Towards Sea Waybills and Electronic Documents p.55-56. Kurt Grönfors 
discussed this issue already during the 1970s.  
223 Para 35, http://www.unece.org/cefact/recommendations/rec_index.htm
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involves a more simple procedure.224 Today, a bank refusing to open a 
documentary credit using a sea waybill risks losing the customer to another 
bank that is willing to do so225. In most cases where the bank agrees to the 
use of a sea waybill the customer is, however, usually known in advance.  
Furthermore, the documentary credit is only opened after a normal control 
of the customer’s credit rating. This control of the customer’s credit rating 
seems to apply irrespective of which of the two documents, the Bill of 
Lading or the sea waybill, that is to be used in the documentary credit 
operation. 
 
Hence, banks do not seem to pose the greatest obstacle in increasing the use 
of sea waybills when there is no need to use Bills of Lading. It is most likely 
“the erroneous commercial and official thinking” of commercial trading 
parties that cause the excessive use of the Bill of Lading. This was also 
confirmed by the survey performed by UNCTAD, which revealed that 
contractual “CONTROL” clauses were not seen as alternatives to the 
security of the Bills of Lading.226 This survey, however, also revealed other 
factors influencing the choice of the Bill of Lading instead of the sea 
waybill. 
 

8.1.2 Other Factors 

One interesting observation made by the UNCTAD survey was that the sea 
waybill was often disregarded as an alternative to the Bill of Lading due to a 
lack of interest and/or knowledge. Conversely, the survey also indicated that 
the Bill of Lading was often used as a matter of standard practice. By using 
it as a matter of course respondents secured themselves just “to be on the 
safe side”. 227

 
It is in this context, considering the erroneous thinking in connection with 
the security offered by the sea waybill and the use of the Bill of Lading as a 
matter of standard practice, that information and recommendations may 
have a positive effect on encouraging the use of the sea waybill where the 
Bill of Lading is unnecessary. This is especially so when there are 
advantages of using the sea waybill instead. 
 
Speed is essential in modern international trade. Costly delays are in 
practice usually avoided by carriers releasing the goods against letters of 
indemnity, issued by banks to facilitate delivery of the cargo. 228 This 

                                                 
224 discussions with banks. 
225 Another example of this customer-oriented thinking is the fact that banks today often 
provide means for the release of the goods through instructions to the forwarding agent 
226 Report by the UNCTAD secretariat, UNCTAD/SDTE/TLB/2003/3. p.31 
227 Ibid, p.20, p.26 
228 As expensive delays may be the result of slow documentary credit transactions, many 
carriers will be prepared to release the goods against guarantees reimbursing them for 
possible claims made by people holding the Bills of Lading. This practise has raised the 
following question in relation to the liability of banks; what is the responsibility, if any, of 
an issuing bank under the UCP and a collecting/presenting bank under the URC if they 
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practice involves higher transaction costs since banks also take greater risks 
when guaranteeing to reimburse the carriers if delivery is made to wrong 
parties. Nevertheless, this is part of the modern customer oriented 
thinking.229 Access to the cargo is usually granted to the customer by the 
bank. From this perspective, the delivery mechanism of the non-negotiable 
Bill of Lading is an obstacle preventing easy access to the cargo. 
Hence, the advantages of using a sea waybill are that delivery procedures 
are faster and more cost-efficient. Furthermore, the problems associated 
with lengthy documentary procedures are avoided. These are advantages 
commercial parties need to consider. 
 
Hopefully recommendations and information will decrease the misuse of the 
Bill of Lading. However, recommendations are just “recommendations” and 
it is most likely that, even in the future, the Bills of Lading will be used 
when there is no special need for a document of title. Nevertheless, carriers 
should accept this as part of the industry in which they are involved and 
refrain from trying to convert Bills of Lading by incorporating delivery 
clauses. It is essential that customers are free to choose between different 
transport documents, depending on their specific situations.  
 
This does not mean that there are no ways in which the misuse of the Bill of 
Lading may be decreased, even further. One way seems to be by giving the 
sea waybill the same evidentiary value, regarding the goods, as a Bill of 
Lading. In fact, the UNCTAD survey showed that 93% of the respondents 
thought that there should be no evidentiary difference between transport 
documents.230 Considering the result of the survey there is little reason why 
third parties under a sea waybill should not be protected in the same way as 
when a Bill of Lading is used. Hence, appropriate supportive legislation 
could strengthen the positions of users of the sea waybill.  
The Hague/Visby rules are older than the sea waybill itself and perhaps it is 
time to update the applicability of the rules. The consignee in a sea waybill 
is as much a third party as a consignee using a Bill of Lading. The Hamburg 
rules that were created at a later time are applicable to documents other than 
Bills of Lading. 
 
Of course it could be argued that the sea waybill should be kept in its 
present form and this may in fact be true. Nevertheless, a document offering 
the same protection to a consignee as a recta Bill of Lading or a straight Bill 
of Lading with the document of title function, with the difference of 
allowing delivery to be made without surrender of the document, seems to 
be an alternative that may help decrease the misuse of the Bill of Lading. 
Such a document is in fact desired within the industry and I see no reason 
why the sea waybill should have to be manipulated in order to offer this 
function. 

                                                                                                                            
provide the means for the release of goods without utilising the documents in their 
possession? This legal issue is momentarily being discussed within the ICC, but is not part 
of the subject covered by this thesis. 
229 discussions with banks 
230 Report by the UNCTAD secretariat, UNCTAD/SDTE/TLB/2003/3. p.9 
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9 Conclusion 

The purpose of this thesis is to describe and analyse the effects of delivery 
clauses on the character of negotiable and non-negotiable Bills of Lading 
and to study what implications these effects have on the documentary credit 
operation and the parties involved. Another aim of this thesis is to cover the 
reasons for carriers introducing delivery clauses in their Bills of Lading and 
to explore alternative solutions to the root of the problem. 
 
This subject raises legal issues within the area where transport law, letter of 
credit (L/C) law and sale’s law intersect.  
The effects of a delivery clause on the character of a transport document 
will in its turn affect the documentary credit operation and since the 
documentary credit is an operation within which the seller and the buyer are 
enabled to exchange performances, these parties will be affected as well.  
 
The common root to the issues covered in this thesis is the document of title 
character of Bills of Lading. A document of title requires surrender of the 
document for delivery of the goods from the carrier and, consequently, the 
transfer of the document could be said to mirror the physical delivery of the 
goods. By linking the delivery of the goods to the document of title, the 
document enables both the sale of the goods in transit and the use of the 
document as security under a documentary credit operation. Furthermore, 
third parties need to be able to rely on a document that transfers title and, for 
this reason, a document of title will be conclusive evidence in the hands of 
third parties in good faith.  
 
The international regulations in connection with negotiable Bills of Lading 
are similar in the sense that all negotiable Bills of Lading are documents of 
title. The international regulations relating to non-negotiable Bills of 
Lading, on the other hand, are far from uniform.  
American and English non-negotiable Bills of Lading are referred to as 
straight Bills of Lading. In Germany and Scandinavia these documents are 
called recta Bills of Lading. 
At present time, the non-negotiable Bill of Lading in England, Germany and 
Scandinavia is a document of title, while the non-negotiable Bill of Lading 
in America is a sea waybill.  
 
The sea waybill is a transport document that lacks the document of title 
character. This document, in its present form, can best be described as 
functioning as a receipt and providing evidence of the contract of carriage. 
These two characteristics are shared with the Bill of Lading. There is no 
reliance on the sea waybill and consequently it is only prima facie evidence. 
Since the document of title function is absent in this document it does not 
need to be surrendered for delivery of the goods. Instead, the goods will be 
released to the named consignee upon proper identification. 
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Hence, there are three types of documents with distinct qualities. These are 
the negotiable Bill of Lading, the non-negotiable Bill of Lading and the sea 
waybill. The negotiable and non-negotiable Bills of Lading, except the 
American non-negotiable Bill of Lading, are documents of title. 
 
A document of title compared to a sea waybill, involves greater liabilities 
for carriers. The document of title function of the Bill of Lading and the 
speeding up of transports in the last couple of decades in combination with 
lengthy documentary procedures, causes expensive delays for parties 
involved in transports when the goods arrive at the port of discharge before 
the documents of title. The release of the goods without surrender of the 
document of title involves significant misdelivery liabilities for a carrier. 
Considering this, the use of sea waybills reduces costs and liabilities for 
carriers. Furthermore, the use of sea waybills will not trigger the mandatory 
regulations of the Hague/Visby rules. This could further reduce the 
liabilities and risks of carriers. For these reasons, carriers usually prefer the 
legal qualities of a sea waybill.  
 
The delivery clauses covered by this thesis seem to have been considered by 
some carriers as a solution to these extra liabilities connected with the 
document of title function. The delivery clauses aim at exempting the 
carriers from liability for delivery of the goods without surrender of the 
Bills of Lading. In other words, the delivery clause practically aims at 
depriving the Bill of Lading of its document of title function. Deprived of 
this function, the document will have the characteristics of a sea waybill. 
 
These delivery clauses can have one of two possible effects. Either the 
clause is considered invalid, the document being a Bill of Lading, or the 
carrier has issued a document that has the character of a sea waybill. 
The prevailing view seems to be that a delivery clause printed in large 
letters on the “front” side of a Bill of Lading will give the document the 
same character as a sea waybill. There are, however, strong arguments 
supporting the view that delivery clauses are invalid, especially since they 
are highly unusual and try to exempt the carrier from a fundamental 
obligation connected with Bills of Lading. Furthermore, the validity of the 
clause seems to depend on how it is construed and where in the document it 
is inserted.  
Nevertheless, it seems correct to say that a well placed and strictly construed 
delivery clause will convert the document of title into a sea waybill. This 
possible change in character has been causing confusion for banks working 
with documentary credits. 
 
The need to tender the right documents is especially evident in documentary 
credits. The documentary credit is a mechanism that provides a means of 
payment by substituting a bank for the buyer. The bank then conditions its 
payment to the seller against certain documents specifically stated in the 
documentary credit. This operation should be seen as a service to the buyer 
in which the bank must examine all documents received from the seller with 
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reasonable care to ascertain that they appear to be in accordance with the 
terms and conditions of the credit.  
Since commercial parties often consider the Bill of Lading as the best 
security-providing document and agree upon its use already in the 
underlying sale’s contract, the instructions of most documentary credits will 
require the seller to present a Bill of Lading with the document of title 
character.  
Considering the purpose of the delivery clauses, banks are faced with the 
question; should a Bill of Lading that incorporates a delivery clause be 
accepted under the documentary credit as being compliant with the 
instructions of the credit? 
 
More specifically the question relating to documentary credits is whether the 
bank has to take the delivery clause into consideration when examining the 
document.  
One limitation to the bank’s duty of examination is that it does not need to 
consider the “terms and conditions” of the Bill of Lading. There are good 
arguments for both the view that the clause should be considered such 
“terms and conditions” that the bank is entitled to ignore and the view that 
the clause should not be considered as such “terms and conditions”. The 
latter option will result in the rejection of the document, if a document of 
title is required by the credit. 
 
Since there is no clear answer to the question and the uncertainty needed to 
be resolved, banks looked to the ICC’s Banking Commission to make a 
statement in the matter. 
The first opinion of the ICC was that the delivery clauses were such “terms 
and conditions” that the bank is entitled to ignore. This opinion of the ICC 
was much criticised since accepting delivery clauses in documents of title 
may have several adverse implications.  
 
These adverse effects are connected with the loss of the document of title 
function. This would in fact make negotiable Bills of Lading “non-
transferable” since the holding of such a document would no longer be 
equivalent to possession of the goods. The negotiable Bill of Lading with its 
present qualities is of great significance for trade.  
Furthermore, this would have the effect of banks having to expressly state 
within each documentary credit, what type of documents that are accepted 
under the credit and also that delivery clauses are to be consider as 
noncompliant with the credit. 
 
Taking account of the criticism, the ICC modified its statement and 
concluded that delivery clauses relating to negotiable Bills of Lading are 
harmful to trade and should be removed. The documentary security afforded 
by negotiable Bills of Lading was considered necessary for international 
trade, especially in trade towards developing countries. Delivery clauses 
relating to non-negotiable Bills of Lading, on the other hand, are accepted 
as conforming to the credit and should following the statement, not be 
considered as cause for rejection.  
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It seems that most banks have chosen to comply with these statements, 
while certain banks are refusing to accept non-negotiable Bills of Lading 
with the document of title character, if they incorporate delivery clauses. 
Since the instructions of most documentary credits call for negotiable Bills 
of Lading, this statement solves most of the problems linked to documentary 
credit operations.  
 
Nevertheless, some problems remain since most banks following the 
statement of the ICC, accept delivery clauses in non-negotiable Bills of 
Lading. The delivery clause is a contractual provision that reallocates 
certain risks. A document of title that incorporates a delivery clause on its 
“front” is most likely a sea waybill and, hence, certain risks have been 
reallocated from the carrier. Depending on the situation these risks will fall 
on either the bank or on the customer of the bank. Furthermore, there are 
situations in which banks and buyers are obliged to accept non-negotiable 
Bills of Lading. The acceptance of delivery clauses in these situations could 
possibly pose a risk when the customer of the bank expects a document of 
title, or when the bank itself requires the documentary security afforded by 
the document of title. 
A customer of the bank should not have to fear the risk of having to receive 
a sea waybill when giving the bank the instructions of only accepting a 
document of title. For this reason, if a bank follows the statement of the ICC 
relating to non-negotiable Bills of Lading, then a customer of the bank may 
consider making sure that language is incorporated into the documentary 
credit which prohibits such delivery clauses from being accepted. 
 
Although the modified ICC statement has solved most of the problems 
connected with delivery clauses in the documentary credits, the seller’s 
situation is not solved until carriers refrain from using delivery clauses in 
their Bills of Lading. The seller needs to be able to tender the document that 
is required by the underlying sale’s contract. A failure to fully condemn 
delivery clauses in all documents of title facilitates their continued use by 
carriers. Maersk has chosen to remove their delivery clauses, but certain 
carriers continue to employ them, especially in their non-negotiable Bills of 
Lading. What carriers using these clauses in their Bills of Lading seem to 
have forgotten, or ignored, is the fact that a customer of the carrier has a 
legal right according to the Hague/Visby rules to demand a document, 
which is a “real” document of title. For this reason, a customer of the carrier 
that requests a document of title has a right to receive a Bill of Lading in 
which there is no delivery clause.  
 
Hence, the obligation to issue Bills of Lading should not be circumvented 
by inserting delivery clauses. If carriers refrain from this, then no parties are 
mislead and unnecessary litigation is avoided. 
 
If carriers wish to avoid much of the liabilities associated with documents of 
title, then information to commercial parties of the possible advantages of 
using sea waybills is a good alternative method of achieving this. This is the 

 81



purpose of recommendations on international level. Recommendation 
No.12, Measures to Facilitate Maritime Transport, published by 
UN/CEFACT describes how equal protection to that of the Bill of Lading 
can be achieved using a sea waybill with express provisions. Furthermore, 
this would simultaneously involve less liability for commercial parties 
involved. Late arrival of sea waybills causes no problems in the port of 
discharge. For these reasons, commercial parties need to consider using sea 
waybills when cargo is not to be sold while in transit. This would increase 
overall efficiency. 
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APPENDIX; Example of Bill of Lading  
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