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Summary

This thess discusses two man questions. Firdt, the importance pad to the
economic god and the integration god respectively in the new Commisson
policy. Second, | analyse an agreement covered by the new block exemption
regulation in order to establish whether or not exempted agreements il prevent
or restrict market integration and in addition what economic efficiencies are
offered in stead.

The thes's starts with description of the theory of vertica restraints and the case
law of exclusive digtribution agreements. The core of the thess is chapters 3to 5
where | describe the new Commisson policy concluded from the different
publications of the Commission, i.e. the Green Pgper on Verticd Redraints, the
Commisson Guidelines on Verticd Redraints and the new block exemption
regulation on Vertica Restraints 2790/99. Chapter 6 contains a description of the
relevant articles of the agreement in question. An andysis and conclusion of what
is presented in the previous chapters conclude the thess. There | emphasise the
importance paid to efficiencies, the economic god and the integration god in the
various publications by the Commisson. Findly, | goply the new block exemption
regulation to the agreement in order to establish whether the regulation exempts
agreements that nevertheless prevent or redtrict integration. | dso describe the
economic efficiencies generated by the agreement.

The new Commisson policy with respect to Verticd Redraints has been
changed. The policy is not as sceptic as it used to be and there will be a case-by-

case assessment of the agreements. The economic aspects shdl be considered
further but the integration aspect is ill equaly important. There is a tendency in
case law that the Court gpplies arule of reason gpproach. My opinion is that this
goproach should be questioned. EC competition law is different from other
competition law gdatutes in that EC competition law aso takes account of and

promotes market integration. The economics based approach is useful and

perhaps even beneficid in the assessment of redtrictions on competition but

definitively not in the assessment of regtrictions on market integration. Thereis a
risk that the integration goa becomes secondary in the assessment where this
approach is applied.

My persond opinion, shown in this theds is tha the promotion of market
integration is a fundamenta objective in EC competition law and as such should
not be downgraded into a secondary objective following an economics based
gpproach with respect to the assessment under Article 81. Thus, the wording of
Article 81 and the additiond regulations takes due account of both the economic
god and the integration god. The emphass on the economic aspects is Hill to be
made in relaion to the gpplication of the rules in Article 81 and the regulations.



Hence, the application of the rules decides the importance to be paid to the
economic goa and the integration goa respectively.

As far as the agpplication of the new Commisson policy on the agreement is
concerned | come to the conclusion that despite the fact that it restricts both
competition and market integretion there are greet benefits from the agreement on
both competition and market integration. Thus, the redrictions imposed by the
agreement increase and improve market integretion in particular. It is therefore
possible to State that despite the fact that market integration is restricted by the
agreement, it dso promotes market integration.
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When | garted working on this thess in the beginning of 2001, | was looking
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times during the period of practise that | spent there in February and March
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Berga upper secondary school and Henrik Diurhuus who lent me a laptop during
the semegter. It has been most useful.

Victoria, who bore with me and my endless nagging about the thesis.
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Jonkoping 4 September, 2001

Martin Bengtsson



1 Introduction.

The policy on verticd restraints on behdf of the Commission has recently been
modified into an even more positive gpproach, permitting vertical redtraints of
greater impact on competition and trade between Member States, compared to
the sSituation prior to the new block exemption regulation.” This thesis dedls with
the result of the new policy and the impact thereof on the integration god in

particular.

1.1 General.

Economic anadlyss has become the topic of discusson even in terms of EC
competition law. The andyssis frequently applied in U.S. Antitrust law aswell as
in any other American law. The Court of Justice and the Court of First Instance
have applied economic andysis more frequently during the past years. The
Commisson, however, has been more hogile towards the application of
economic analysis with respect to EC competition law. The Commission has been
ressting this application, but now it seems like it has yielded. From the point of
view of EC compstition law this is negative because one of the objectives of EC
competition law is to promote market integration explicitly pursued in inter dia
aticle 81(1) of the EC Treaty.? In the Green Paper on Vertica Redtraints’, the
Commission gtates that “... it should aways be remembered that the Commission
is the only competition enforcement agency in the world that has a market
integration objective in addition to that of maintaining a sysem of undistorted
competition. Other models are therefore not necessarily appropriate for the EU."
The Commission continues “The goa of US antitrust law is to promote consumer
welfare; it has no goa to promote market integration.”® Notwithstanding the fact
that this statement was made in the context of comparing national competition law
of various Member States as well as other countries, it resffirms the generd
principle that EC law in generd has a sui generis character.® This principle holds
true aso with respect to EC competition law.

From my point of view there are a few issues to consider with respect to this
policy change. The character of EC comptition law, as wdl as EC law in
generd, makesit impossble to smply copy the economic anadysis applied in U.S.
Antitrust law. The notion of integration evinced by the words “... trade between

! Commission Regulation 2790/1999/EC on the application of Article 81(3) of the Treaty to
categories of vertical agreements and concerted practices. [1999] OJL 336/21.

% Hereinafter referred to as “the Treaty”.

# Green Paper on Vertical Restraints. COM(96)721 Final.

* Green Paper on Vertical Restraints. Executive summary p. viii. para 30.

® Green Paper on Vertical Restraints. p.60. para 203.

® Sui generis means of its own kind, i.e. EC law cannot be compared to any other legislative
system.



Member States...” in Article 81(1) the Treaty is one aspect not consdered in
U.S. Antitrugt law and consequently neither in the economic andyss. The andyss
undertaken in economic analys's takes account of the economic vaue inherent in
the specific aspects consdered. It is my opinion that there cannot be put a vaue
on the integration pursued by the Treaty. It is sometimes said that the European
Union is not an end to itsdf but rather a process preventing politica tension in
Europe. Thus, it will be long before we get to a point where market integration is
complete and the economic aspects of EC competition will gain priority over the
integration god.

My main theory is that the notion of integration should be given a datus equivaent
to or better than the notion of efficiencies. | intend to assess whether or not my
concerns, i.e. that the economics based approach has downgraded the
importance to be paid to the integration god, are fulfilled in the new policy.

1.2 Purpose.

The purpose of this thess is to andyse the new Commission policy on vertica
restraints from the point of view of EC compstition law. | shal andyse whether
the legd andlyss proposed by the Commission in fact is a step away from the sui
generis character of the EC compstition law towards an economics based
gpproach. Furthermore, 1 hope to ducidate whether or not the integration goal
has become a secondary objective of EC competition law, not in the Treety but in
the new Commission policy. | will assess the new palicy as it is evinced in inter
dia the Green Paper on Veticd Redtraints’, the Commisson Guiddines on
Vertical Restraints® and new block exemption regulation 2790/99°, in order to
establish the importance pad to integration and efficiencies respectively. The
Commission Guiddines on Verticd Redtraints are andysed prior to the andyss of
the new block exemption regulaion because the policy statements made in the
Guiddines are more useful and contains more information than does the new
block exemption regulation.

My purpose is dso to anadyse, by using a practicd example in the form of an
exiging agreement and theoretical examples in the new legidation, whether or not
the issue of integration as Saed in the Treaty is Hill fully recognized in the new
policy from the Commisson. | will assume that the agreement in question will
benefit from the block exemption regulation, since it was competible with the old
block exemption regulation'®, and the agreement will be useful to the extent that it
contains provisons that, dbet exempted, sill —in my opinion - might be harmful
to competition and/or integration.

" Green Paper on Vertical Restraints. COM(96)721 Final.

® Commission Guidelines on Vertical Restraints. [2000] OJ C291/3.

® Commission Regulation 2790/1999/EC. [1999] OJL 336/ 21.

1% Commission Regulation 1983/83. Block Exemption on Exclusive Distribution Agreements.
[1983] OJL173/1.



1.3 Limitations and material.

Theissuethat | intend to discuss in this thesis and the practical gpproach used will
restrict the gppropriate methods. Furthermore, because of the very recent
gppearance of the new policy there are limits to the extent of sources from which
| can obtain information. The number of cases and regulations regarding vertica
restraints is numerous and | will only ded with questions covered by the new
block exemption regulation, i.e. other exemption regulaions for various
agreements will not be dedt with. Furthermore, | will restrict mysdlf to case law
on exclusve didribution agreements. Findly, when discussng publications from
the Commission | will, where it is gppropriate, restrict the discussion to aspects of
exclusve digribution. The materid used will basicaly be the Green Pgper on
Vertica Redrants, the Commisson Guiddines on Vertical Redraints and the new
block exemption regulation from the Commission. | will aso use literature of well-
known European writers.

| begin by briefly andysing the notion of verticd resrants. The most important
pat of the thess will be the descriptive anadyss of the new policy of the
Commission evinced in different legidative publications, chapters 3-5. | findly
describe an exiging agreement, an exclusive digtribution agreement, in order to
get the practical aspects of the issue.

1.4 Scientific position.

The view on verticd redtraints has changed over the years. The Community
legidator probably did not, at first, consder vertical restraints to provide the
postive effects that some of them do, in fact, provide. The various block
exemption regulations produced in the beginning of the 1980's proved the policy
change of the Community legidator. Now, once again and perhaps in addition to
adedre to facilitate the bureaucracy within the Commission, there is a new policy
on vertica restraints on behaf of the Commission. It isimportant to know that the
new policy isin some parts based on the case law of the Court of Justice and the
Court of First Instance.

Where case law condemns redtrictions on the basis of their object or purpose
these redtrictions have to be consdered as per se illegd. The Court has dso
engaged in economic analysis in the 81(1)-assessment athough the rule of reason
approach has not been explicit. There has been balancing of the pro- and anti-
competitive effects of the agreement in the assessment of Article 81(1).** Whish'?
has argued againgt the rule of reason gpproach, that in the Remia-case™ and the

! Craig, Pand de Blrca, G. EU Law: Text, cases, and materials. p.913.

2 Whish, R. Competition Law, p. 210 et seq.

3 Case 42/84, Remia BV and Verenigde Bedrijven Nutricia NV v Commission [1985] ECR
2545,



Pronuptia-case' the regtrictions were objectively necessary in order for the
agreements to succeed. Furthermore, in the STM-case™ and Nungesser-case™®
the question concerned whether the commercia risk taken by the distributor
justified the exclusivity and protection granted. The market andyss required in
order to undertake this assessment resembles the rule of reason. However, the
basic question remains the same, i.e. whether or not the agreement provides pro-
or anti-competitive effects. The distinction between the two classes of agreements
is that in the former there will dways be clauses that will be necessary for that
type of agreement while in the latter the market analysis is needed in order to
determine the degree of exclusivity needed.!” In short, the issue of this theds, i.e.
the digtinction between the integration god and the economic god and the
importance of economic efficiencies, can be seen in both the literature and case
law.

1.5 Content.

Chapter 2 dedls with the theoretical context of vertical restraints and case law of
the Commission and the Court of Justice.™® Chapter 3 deal's with the development
of the new policy on verticd redtraints as it has developed through different
publications by the Commission. Chapters 4 and 5 are the core of the thess
whereby the question of the trestment of the two notions in the new policy of the
Commisson is described. Chapter 6 dogmaticaly describes the relevant
provisons of the agreement congtituting the practica point of the thess. Chapter 7
concludes and analyses the facts and conclusions from the previous chapters. The
agreement described in chapter 6 is also discussed in chapter 7 where | come to
afina standpoint on whether or not it contains any redrictions that should not be
exempted. In order to reach this conclusion | shal apply the new Commission

policy.

' Case 161/84, Pronuptia de Paris GmbH v Pronuptia de Paris Irmgard Schillgallis [1986] ECR
353.

1 Case 56/65, Société Technigque Miniére v Maschinenbau Ulm GmbH [1966] ECR 235.

1® Case 258/78, L.C. Nungesser KG and Kurt Eisdle v Commission [1982] ECR 2015.

" Craig, P and de Burca, G. p.914.

8 “The institution known as the ‘Court of Justice’ consists of two courts, the Court of
Justice and the Court of First Instance...” Lenaerts, K and Arts, D. Procedural Law of the
European Union. p.4.



2 Vertical Restraints.

2.1 Introduction.

This chapter deds with the basic theory of verticd restraints. Furthermore, the
theoretical stand pointsin case law and the economic analysis of vertica restraints
as evinced in the literature is also discussed. To the extent it is possible without
neglecting any important aspect | will limit this discusson to exclusve digtribution
agreements.

2.2 Vertical restraints in theory.

2.2.1 Introduction.

In this section | briefly explain the notion of vertica redraints from a theoretica
point of view. | dso mention the pro- and anti-competitive effects of vertical
redrants as they are recognised by theorists. Findly, | discuss the EC
competition law aspects of exclusve didribution agreements and pinpoint the
specific pro- and anti- competitive effects from exclusive digtribution agreements.

2.2.2 Vertical restraints.

Vertica restraints are theoreticaly defined as agreements between undertakings at
different levels in the production and supply chain including agreements between
menufacturers and retailers, manufacturers and distributors, digtributors and
retailers and so on. In generd, vertical agreements are redtrictions imposed by
one party on the other.*® This does not necessarily mean that the upstream
undertaking imposes obligations on the downsiream undertaking. This is shown
by the exigence of exclusve distribution and exclusve purchasng agreements

respectively.

The interest in verticd redraints, from academic as well as practitioner point of
view depends on severd factors. The first factor is the debate on whether or not
vertical redraints are harmful to competition. Another factor is the importance of
such regtraints to the organisation of business. On the question of whether vertical
restraints are harmful or not, the advocates of the non-harmful approach state that
where the degree of market power at the production level does not exceed a
ceatan levd verticd redrants are not hamful to competition. The verticdl
resraints will enable the manufacturer to enter a new market usng the most

9 Bishop, S and Walker, M. The Economics of E.C. competition law: Concepts, Application
and Measurement. p.86.



proper tool in order to make such entry successful. Where the tool chosen is not
efficient enough the market will punish the manufacturer by inter dia low sdes or
bankruptcy. Competition authorities shal not decide what is the best way of
entering a new market. In addition it is argued that the manufacturer will not
restrict competition anymore than in the absence of the agreement. Nor will the
manufacturer be able to grasp greater monopoly profits than would otherwise be
possble. Thus, these advocates assume that the manufacturer has chosen the
mog efficient tool to enter the market. The pro-competitive effects of the
agreement will outweigh the redrictions thereby imposed. Furthermore, the
restrictions are necessary to convince the digtributor to make the investments and
take the risks involved in entering a new market. The fact that intrabrand®
competition is redtricted is condgdered irrdevant as long as there remains sufficient
interbrand™ competition. Interbrand competition is the most important tool in
order to maintain price competition. %

| think it is regrettable that dl these pro-competitive arguments on vertica
restraints are concerned with the economic goa and economic efficiencies from
vertica redraints. The argument is that as long as the pro-competitive effects
outweigh the anti-competitive effects, the restraints are consdered permissible.
Arguing like this, the advocates tend to forget that there is an additional condition
in Article 81, namely the notion of integration, i.e. trade between Member States
must not be appreciably redricted, prevented or distorted in or by the
agreements. This condition must not be neglected or overlooked because this
notion is what separates EC competition law from other statutes of competition
law in the world. Thereis only one way to dter, limit or remove the importance of
the notion - namey to amend the Treaty provison. In the absence of such
amendment, the provisions of the Treaety must be gpplied asthey are written.

Others assart that verticd restraints are harmful to competition and should be
subject to scrutiny. These advocetes believe that vertica restraints provide for
market foreclosure. Furthermore, consumers will be harmed since vertical
reraints create resde price maintenance and because exclusive digtribution
agreements in particular force a‘ package’ on consumers including the basic price
of the product, plus advertisng cods, after-sdes service, and the like without
asking whether the consumer would want the ‘raw’ product and worry about
after-sdes sarvice ec. after the purchase. Another argument from these
advocatesis that EC competition law is not merely concerned with efficiency with
respect to competition law. EC competition law is supposed to promote the
creation of the single market as well. This is best shown by the condemnation in
cae law of agreements explicitly or implicitly dividing the market dong nationd or

? |ntrabrand competition means competition between market operators at the same market
level and of the same brand.

! Interbrand competition means competition between different brands, irrespective of the
market level.

% Craig, P and de Blrca, G. pp.920-922.



regiond lines. One example of this is the prohibition by object of agreements
conferring absolute territorial protection.”® This policy is afirmed in the Green
Paper®* where the Commission states that agreements granting absolute teritoria
protection will not be accepted, i.e. the agreement will be covered by Article
81(1) and will not be granted individual exemption under Article 81(3). One of
the options, suggested in the Green Paper, by the Commisson for a changed
procedure to vertica restraints, was putting emphass on the EC's market
integration objectives® This option was only partialy adopted by the 30%
market share threshold.

2.2.3 Exclusive distribution agreements.

In theory, an exclusive didtribution agreement is an agreement whereby one party,
the supplier, agrees to deliver certain products solely to the other party, the
digtributor, for sdle in aparticular territory.

Exclusve didribution agreements are covered by Article 81(1) because such
agreements reduce the number of didtributors in the territory thereby restricting
intrabrand competition. It is often argued that exclusve distribution agreements
increase interbrand competition by facilitating market entry, but according to the
Congten and Grundig-case®™, agreements restricting intrabrand competition
cannot be exempted merely because they increase interbrand competition.
Notwithstanding, exclusve digribution agreements were block exempted in
regulation 1983/83 and are block exempted in the new block exemption
regulation 2790/99. There are undoubtedly many obtainable economic benefits
from exclusve didribution and the generd approach shdl be to exempt these
agreements. As aforementioned, vertica restraints can adversely affect trade
between Member States. Thus, exclusive distribution agreements can adversely
affect trade between Member States. Where this is the case the agreement will
lose the benefit of the block exemption regulation. Under these circumstances the
agreement will not satisfy the conditions of Article 81(3) and will therefore be
void according to Article 81(2). The territorid protection obtained from exclusive
distribution agreements might restrict trade between Member States by preventing
or redricting the purchase of the contract goods from other territories. This
redriction might, however, provide some benefits from efficiency point of view.
But, it is not sufficient to prove that there is territorid protection in order to
condemn the agreement. The protection has to be absolute; it has to be
impossible to obtain the product in question from resdlers other than the exclusive
digtributor. Thus, where there remains some possibility to obtain the product from
eg. padld traders, the territorid protection is not absolute and the territoria

% Craig, Pand de Burca, G. p.923.

? Green Paper on Vertical Restraints, p.75. para 276.

% Craig, Pand de Burca, G. p.926.

% Joined cases 56 and 58/64. Etablissements Consten S.A R.L. and Grundig-Verkaufs-GmbH
v Commission [1966] ECR 299, 342.
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protection, and thus redtriction on trade between Member States, will be
exempted ether under the block exemption regulation or Article 81(3). The
conclusion to be drawn is that in those circumstances the economic benfits from
the exdusve didribution agreement outweigh the negdive effects from the
restriction on integration.

2.3 Legal analysis of vertical restraints.

2.3.1 Introduction.

This section contains a discusson on the various legd aspects that might be
consdered when the Court or the Commission faces an issue of competition law.
The aspects mentioned infra might also be referred to in chapter 3.4.

The Treaty-rules on competition are set out in Articles 81-86. In the case of
vertical redtraints, Article 81 is the most relevant. Henceforward | will only ded
with the legal analysis and assessment that has to be undertaken by the Courts,
the Commission or the national courts with respect to Article 81.

2.3.2 EC competition law analysis.

Article 81 contains three paragraphs. Article 81(1) prohibits agreements between
undertakings, decisons by associations of undertakings and concerted practices,
(hereinafter ‘agreements’) which have as their object or effect the prevention,
rediriction or distortion of compstition. The basic rule is that such agreements are
void according to Article 81(2). Under certain circumstances the agreements
infringing Article 81(1) will be exempted, under Article 81(3), from the prohibition
of Article 81(1). Thus, Article 81 contains a prohibition and an exemption. The
prohibition is applicable to dl leves of didribution from research and
development to retaling. In short, there is a three-step procedure under Article
81. Fird, there has to be a redtriction of competition. Second, the restriction on
competition has to be appreciable. Third, the redtriction has to affect trade
between Member States. For Article 81(3) to apply, the agreement has to
improve production or digtribution of goods or promote technica or economic
progress while alowing consumers a fair share of the benefit. Furthermore, the
restrictions imposed have to be indigpensable to the attainment of the objectives
of the agreement, i.e. the improvement of production or distribution or promotion
of technica or economic progress. Findly, the restrictions must not provide an
opportunity for the undertakings involved to eiminate competition in repect of a
substantial part of the products in question.”” Agreements containing clauses
imposing absolute territoria protection, resde price maintenance or impairment of

7 Green Paper on Vertica Restraints. p.28. para 87. See also Green Paper on Vertical
Restraints. Executive summary p.iv. para 14.
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pardld trade, i.e. clauses conddered as per e illegd, are excluded from any
exemption, both individud and block exemption. The prohibition of absolute
territorid protection intends to promote market integration.

According to the Commission, one large advantage of the “old” policy towards
verticd redraints was that the wide gpplication of Article 81(1) placed the
andysds primarily under Articdle 81(3) dlowing for “...a full economic assessment
of the advantages of the agreements, the impact on the structure of competition
and consumer welfare.”® The same policy is applied with respect to the block
exemption regulation. The result is that there must not be any impediment to
passive trade and paralld trade®

One of the differences between EC competition law and the competition law
datutes of other countries, is the possbility of exemption under Article 81(3).
Other competition law statutes do not contain such a posshility to exempt.
Therefore, it is necessary to decide what redtrictions should fal under the
prohibition. Because EC competition law contains a possbility to exempt
agreements, the need for economic andysis in order to determine what
redrictions shal be covered by the prohibitions is not that greet. In EC
competition law it is more important to focus on what redrictions shdl be
exempted. It would be detrimenta to implement an economic analysis in Article
81(1) where Article 81(3) is dready agpplied usng economic anadyss. To
implement economic anayss into Article 81(1) or to let economic andyss
influence the assessment under Article 81(1) could diminate or reduce the
importance of the integration-aspect. | believe that such a development would be
most detrimentd to the EU, especidly in a Stuation where the EU is facing the
largest enlargement in its history within the next ten years.

2.4 Vertical restraints in case law.

2.4.1 Introduction.

This section deds with the case law of the Commission and Court of Jugtice. The
cases concern exclusive digtribution agreements with a focus on the assessment of
and importance paid to efficiencies and integration.

2.4.2 Summary of case law.

The cregtion of the sngle market plays an important role in the policy of EC
competition law. The am isto prevent borders being raised between the Member
States and to encourage the undertakings of the various Member States to

% Green Paper on Vertical Restraints. Executive summary p. vii. para 25.
* Green Paper on Vertical Restraints. Executive summary p. vi. paras 21-23.
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operate throughout the Community and to consder the common market as their
domestic market. Because of the EC competition law’s policy objectives, the
result of the assessment may vary from case to case depending on the objective
chosen. However, these choices are not dways made explicitly.*

The generd policy of EC competition law is that agreements must not implement
measures that prevent the establishment of the common market.®* This means that
agreements must not prevent or restrict the interpenetration™ sought by the Treaty
by reintroducing trade borders that lead to market partitioning.*

The basc principle under Article 81(1) is that an agreement infringing Article
81(1) by a restriction by object cannot be individualy exempted.* Agreements
shall be assessed taking account of their economic and legal context.® An
agreement has to affect trade between Member States in order to be caught by
Article 81(1).% The effect has to be such that market integration is impeded.®’ In
order to establish the effect on trade between Member States it is necessary to
asess “....whether the agreement is capable of congtituting a threet, either direct
or indirect, actual or potential, to freedom of trade between Member States in a
manner which might harm the attainment of the objectives of a sngle market
between States.”*® The effect on trade between Member States originates from
two ways where the contract goods are subject to sgnificant internationd trade.
The fird way is where the agreements bind deders in a substantid part of the
common market contributing to partitioning of the national market. Where the
restriction on competition covers the entire Member State the effect will be the
reinforcement of the compartmentaisation of market on a nationa bass. The
second way is where the agreement redtricts the opportunity for foreign

¥ Craig, Pand de Burca, G. p.892.

%! See Joined cases 56 and 58/64. Etablissements Consten S.A R.L. and Grundig-Verkaufs-
GmbH v Commission [1966] ECR 299, 326. Commission Decision Johnson & Johnson. [1980]
0J L377/16. p. 24 para 35. Commission Decision Polistil/Arbois. [1984] OJ L136/9. p.13 para
51. Case T-77/92 Parker Pen Ltd v Commission [1994] ECR 11-549. p.566 para 46; and
Commission Decision Tretorn and others. [1994] OJ L378/45. p.49 para51.

% See Case 56/65, Société Technique Miniére v Maschinenbau Ulm GmbH [1966] ECR 235,
249 and Case 23/67, Brasserie de Haecht SA v Wilkin [1967] ECR 407, 415.

¥ See Case 23/67, Brasserie de Haecht SA v Wilkin [1967] ECR 407, 420. The opinion of AG
Roemer. Commission Decision Tretorn and others. [1994] OJ L378/45. p.49 para51; and Case
C-70/93 Bayerische Motorenwerke AG v ALD Auto-Leasing D GmbH. [1995] ECR [1-3439. p.
[-3469 para 20, albeit this case concerned selective distribution agreements.

* See Commission Decision Polistil/Arbois. [1984] OJL136/9. p.12 paras 40-41.

% Case 56/65, Société Technique Miniére v Maschinenbau Ulm GmbH [1966] ECR 235, 248.

% Case C-306/96 Javico International and Javico AG v Yves Saint Laurent Parfums SA
(YSLP) [1998] ECR 1-1983. I-2003 para 15.

%" See Case 56/65, Société Technique Miniére v Maschinenbau Ulm GmbH [1966] ECR 235,
249. Commission Decision Johnson & Johnson. [1980] OJ L377/16. p. 24 para 35.
Commission Decision Hennessey - Henkell. [1980] OJ L383/11. p.15 para 21. Commission
Decision Polistil/Arbois. [1984] OJ L136/9. p.13 para 50; and Commission Decision
Gosme/Martell - DMP. [1991] OJL185/23. p.29 para 36.

% See Joined cases 56 and 58/64. Etablissements Consten S.A R.L. and Grundig-Verkaufs-
GmbH v Commission, [1966] ECR 299, 341.
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purchasers to purchase the contract goods in the exclusive territory, i.e. export
bans.® The affect on integration has to be appreciable® Exdusive digtribution
agreements established in order to identify and prevent pardld exports are
contrary to Article 81(1) because the object and effect of the agreements are to
restrict or prevent trade between Member States* Although, excusive
digtribution agreements shdl not automaticaly fal under the scope of Article
81(1).** The Nungesser-case™ reinforced the importance paid to the creation of
the sngle market and the pursuit of bresking down nationd bariers. The
conditions of Article 81(3) are not fulfilled where the agreement or clauses therein
provides for market partitioning.*

The notion “trade between Member States’ was once easily satisfied, but recent
case law indicates thisis no longer the case. In Carlo Bagnasco™ the Court stated
that the mere fact that the agreement covers the entire Member State is no longer
aufficient in itsdf for a finding that trade between Member States has been
affected.

Redrictions on integration provided for in agreements make Article 81(1)
goplicable. There are numerous examples of redrictions in case law. Firg,
absolute territoria protection can be implemented in various ways, e.g. by export
bans®” and in combination with excluson of pardle trade such measures are
specifically prohibited by Article 81(1).*® Second, resale price maintenance is also
condemned in case law, eg. resale price maintenance is not consdered as
indispensable in the assessment under Article 81(3).* Thus, the distributor has to
maintain its freedom to fix resde prices otherwise the agreement will not be
digible for individua exemption.®® Third, impairment of paralld trade also redtricts
integration making the agreement not digible for individua exemption.”* Such
impairment can be imposed by export prohibitions.*

% Case C-70/93 Bayerische Motorenwerke AG v ALD Auto-Leasing D GmbH. [1995] ECR |-
3439. p. 1-3469 para 20.

0 Case 56/65, Société Technique Miniére v Maschinenbau Ulm GmbH [1966] ECR 235, 249-
250.

*! Commission Decision Gosme/Martell - DMP. [1991] OJL185/23. p.28 paras 31-32.

* Case 56/65, Société Technique Miniére v Maschinenbau Ulm GmbH [1966] ECR 235, 248.

* Case 258/78, L.C. Nungesser KG and Kurt Eisle v Commission [1982] ECR 2015.

*“ The restriction imposed in Nungesser was absol ute territorial protection. (My own note).
* Joined Cases C-215 and C-216/96 Carlo Bagnasco v Banca Popolare di Novara and Cassa
di Risparmio di Genovae Imperia[1999] ECR I-135, paras 47 et seq.

* Faull, Jand Nikpay, A. The EC Law of Competition. p.97 et seq.

*" Commission Decision Polistil/Arbois. [1984] OJL136/9. p.12 paras 40-41.

*® Commission Decision Tretorn and others. [1994] OJ L378/45. p.49 paras 52-56.

* Commission Decision Hennessey - Henkell. [1980] OJ L383/11. p.16 para 32 and p.17 para
3A.

% Commission Decision Hennessey - Henkell. [1980] OJL383/11. p.17 para 35.

*! Commission Decision Hennessey - Henkell. [1980] OJL383/11. p.17 para 35.

%2 Commission Decision Polistil/Arbois. [1984] OJL136/9. p.14 para 53.
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Redtrictions on integration may be exempted where there remains the possibility
to obtain the contract goods from digtributors in other territories or Member
States, i.e. where paralld trade is not redtricted. The appreciability requirement is
fulfilled where the agresment restricts paralel trade.™ Integration is also restricted
where the agreement imposes prohibitions on active sales into other exclusve
territories. Such redtrictions are exempted where there is parale trade on that
market™ and passive sdes are not prohibited. Restrictions on paralld trade,
without regard to their form, are contrary to Article 81(1).>° Pardld trade
guarantees overdl vitdity of the didribution system, a the same time it is
beneficia to the find consumer, i.e. one of the objectives of Article 81(1+3).%°
The obligation to maintain a permission of passve sdes protect market integration
and“... maintains the freedom of partiesto a distribution agreement to respond to
third party traders who engage in pardld trade, thereby contributing to the
eimination of significant price differences between Member States”™’

Redrictions on integration can be both pro- and anti-competitive. Exclusve
digtribution agreements in combination with non-compete clauses might restrict
integration but such provisions aso improve the digtribution of goods>® The same
goplies to prohibitions on active sdes into other exclusve territories imposed in
agreements. Such provisions regtrict integration but they aso improve distribution
of goods.>®

Export bans or prohibitions on export imposed in agreements, by their very
nature, affect trade between Member States® To impose export bans in an
exclusve didribution agreement show the objective of regtricting competition and
providing for absolute territoria protection.®* Export bans are considered not
indispensable and therefore, agreements containing export bans are not digible for
individual exemption.®?

According to the Consten-Grundig case™ the application of Article 81(3) shdl be
determined taking account of the spirit of Article 81. The question of

% Case 56/65, Société Technique Miniére v Maschinenbau Ulm GmbH [1966] ECR 235, 249 et
seq.

% Commission Decision Junghans. [1977] OJL30/10. p.16 para37.

% Commission Decision Gosme/Martell - DMP. [1991] OJ L 185/23. p.28 paras 31-32 and Case
T-77/92 Parker Pen Ltd v Commission [1994] ECR 11-549. p.566 para 46.

% Case C-306/96 Javico International and Javico AG v Yves Saint Laurent Parfums SA

(YSLP) [1998] ECR 1-1983. |-1995 para 18.

*" Green Paper on Vertical Restraints. p.53. para181.

% Commission Decision Junghans. [1977] OJL30/10. p.15 paras 28, 29 and 33.

% Commission Decision Junghans. [1977] OJL30/10. p.15 para 33.

% Commission Decision Johnson & Johnson. [1980] OJ L377/16. p. 24 para 35.

% Commission Decision Polistil/Arbois. [1984] OJ L136/9. p.12 paras 40-41. Commission
Decision Gosme/Martell - DMP. [1991] OJ L185/23. p.29 paras 35-36.

% Commission Decision Tretorn and others. [1994] OJ L378/45. p.51 para 72.

% Joined cases 56 and 58/64. Etablissements Consten S.A R.L. and Grundig-Verkaufs-GmbH
v Commission [1966] ECR 299, 348.
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indigpensability has to be determined on objective criteria The improvements
have to be noticesble and objective, outweighing the negative effects on
competition from the agreement.

Redtrictions that do not contribute to the improvement of digtribution or any other
requirement will not be individualy exempted.** Exdusive digtribution agreements
are likely to be individualy exempted because such agreements generdly lead to
improvement in digtribution and facilitate market entry on new markets®
Redtrictions that improve the digtribution of goods will be consdered to be
indispensable and therefore likely to be exempted.®® Export bans, absolute
territoria protection and impairment of parale trade are measures that will never
contribute to improving the digtribution of goods and will therefore never be
granted an individual exemption.®” Resale price maintenance, surveillance of resde
prices and protection againg infiltration and pardle imports, are not indispensable
and will therefore never be individudly exempted.®® These redtrictions are
considered to be redtrictive by object. Where there are other regtrictions on
competition and trade between Member States it seems like the efficiencies of
such agreements might outweigh the anti-competitive effects from the restrictions
in the agreements. A thorough assessment into this question must be undertaken
before individua exemption is granted.

Agreements that would otherwise be exempted ether individudly or block
exempted will be prohibited where they are implemented with the object of
conferring absolute territorid protection, resde price maintenance or impairment
of pardle trade.®

According to the Volk v Vervagke-case™, Article 81(1) is not applicable to
agreements between parties having market shares close to 0% not even where the
restrictions imposed are absolute territoriad protection, resde price maintenance
or impairment of parald trade.*

® Commission Decision Johnson & Johnson. [1980] OJ L377/16. p. 25 para 37.

% Commission Decision Hennessey - Henkell. [1980] OJL383/11. p.16 para 27.

% Commission Decision Junghans. [1977] OJ L30/10. p.16 para 36.

% Commission Decision Polistil/Arbois. [1984] OJL136/9. p.14 para58. Commission Decision
Gosme/Martell - DMP. [1991] OJ L185/23. p.29 para40 and Commission Decision Tretorn and
others. [1994] OJL378/45. p.51 para 72.

% Commission Decision Hennessey - Henkell. [1980] OJ L383/11. p.16 para 32 and p.17 para
3.

% Faull, Jand Nikpay, A. p.462.

™ Case 5/69 Volk v Vervaeke, [1969] ECR 295.

™ Faull, Jand Nikpay, A. p.442.

16



2.5 Economic analysis of vertical restraints.

2.5.1 Introduction.

This section discusses the various ways in which verticd redraints in generd are
assessed in economic andysis. Firgt, both pro- and anti-competitive aspects are
consdered, then various aspects of economic analyss of EC competition law are
discussed.

Economic analyss and economic theory should be utilised as a source of policy
when developing basic policy and rules for the assessment of vertical restraints. It
would be too expensive to evaluate each and every case using economic analyss.
However, one must not restrict oneself to economic theory when developing such
basic policy. There are other aspects to consider as well. Thus, economic theory
cannot and should not be the only factor in the development of policy.”

Redrictions on competition and integration are conddered anti-competitive
effects. This section will only discuss restrictions on competition. Regtrictions on
integration are discussed in chapter 6.

The basic question in economic analyss of competition issues is whether or not
the economic efficiencies obtained are able to outweigh the anti-competitive
effects of the agreement.

2.5.2 Economic advantages of vertical restraints.

Verticd redraints are said to improve didtribution of goods. The economic gains
obtainable through enhanced didtribution are that goods now are being pulled
down the supply chain due to consumer demand insteed of being pushed down
from above following the needs of production. The undertakings involved save
investments.”® There is no longer any need for large aress to store goods since the
goods coming in are immediately passed on from the distributor to the retaler.

Another economic efficiency of verticd redtraints is the posshility to prevent
double margindisation. Double margindisation means that in a Stuation where
both the manufacturer and the distributor have market power™ they will both set
price above margina cost™ and thus the consumer price will be marked up over

"2 Green Paper on Vertical Restraints. Executive summary p.iv. para13.

" Green Paper on Vertical Restraints. Executive summary p.ii. para 7.

™ Market power is defined as the possibility to raise price by decreasing output and yet
make a profit, i.e. the decrease in sales is lower than the profit made from the increase in
price.

" Marginal cost means that the price of the product is only high enough to cover the cost of
production for the producer, i.e. the producer makes no profit from selling the produced-unit
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margina cost twice. Where the manufacturer is alowed to impose vertical
restraints, there will be increased profit of both the manufacturer and consumer
welfare. The measures avallable in order to prevent double margindisation are
maximum price cap and quantity forcing on the retaller/digtributor. These
measures would be pro-competitive but would not assure the price being set a a
competitive level. Where these restraints are imposed they lead to a redtriction of
the market power of the retailer/distributor. Where there is effective competition
a the retail leve there is no need for any verticd restraints since there would be
no double margindisation problem because the retailer would not be able to price
above margina cogt.”

The single market creates vast opportunities for undertakings in the Member
States to enter markets that previous to membership were more or less closed
because of government barriers. There are many advantages with operating on
foreign markets. But there are dso many problems to overcome. For example,
entering new markets requires large investments, which is aways risky. To
facilitate success, producers conclude agreements with local distributors in order
to more easly enter the market and overcome these problems. The loca
digtributor knows what the local consumer needs, he knows locd laws and he
knows how to maximise profit out of the given Stuation on the loca market. The
result is more efficient distribution of products including pre- and after-sales
support. These competitive measures on behaf of the producer and the
distributor will benefit the consumer.”” This is the basic reason why vertical
restraints often are believed to be pro-competitive.

In order not to forestal the description of the new policy of the Commisson and

its gpproach to vertica restraints, | will not go any further into the advantages of
verticd redtraints.

2.5.3 Economic disadvantages of vertical restraints.

2.5.3.1 Introduction.

This section is primarily taken from the speech by Mr Monti, Commissioner of the
European Commission responsible for Competition: “Who will be in the driver's
seat?’™® Although the speech merdly dedt with the specia block exemption

in question. Once the producer gains some market power there is a possibility to raise price
in order to make a profit.

"® Bishop, Sand Walker, M. p.89.

" Green Paper on Vertical Restraints. Executive summary p.i. para 2.

® Competition Policy Newsletter. Number 2 June 2000. Speech “Who will be in the driver's
seat?’ Delivered at “ Forum Europe Conference” on 11 May 2000, Brussels.
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regulation concerning motor vehicle distribution and servicing agreements,” the
gpeech was ddivered with a view to explain the consderations to be taken by the
Commission when modifying the regulation when it expires in September 2002.%°
The disadvantages referred to by Mr Monti are useful to this discusson not only
because they are recognised in the literature, but aso because they are empirically
established by inquiries of the Commission as described infra.

2.5.3.2 Disadvantages of vertical restraints.

The Commission has concluded that manufacturers now turn to the distribution
sector to rationalise because of cost savings from suppliers. The number of
dedlers is reduced.® Where the number of market incumbents decreases, there
will be less competition on that market. The reduction of distributors is made with
the hdp of eg. exclusve didribution agreements or sdective digtribution
agreements. Where the exclusive territory covers the entire Member State and
where such agreements are concluded with digtributors in dl Member States the
maximum number of digtributors on the common market is currently 15. This
might benefit the manufacturer who only has to supply one digributor in each
Member State and is able to grasp the benefits of economies of scale by making
few but large supplies. However, where the digtributor faces no nationd
competition and the extent of cross-border trade by independent traders is
limited, there are great opportunities for the distributor to increase prices to the
detriment of consumers.

E-commerce has increased the possibility for consumers to seek purchases
outside their ordinary geographic market.® | beieve that this is most welcome
from an integration point of view, because this dissrms the impact of redrictions
on active sdes into other exclusive territories. Because of this increased possibility
of purchase from other areas than the domestic, manufacturers and exclusive
digtributors will take measures to stop this trade. It is important to safeguard this
parald trade by consumers and counteract al measures by manufacturersto stop
thistrade.

The motor vehicle market is an oligopolistic market. Where most products are
digributed through exclusive didribution or sdective digtribution sysems the
effects of the oligopoly is aggravated. It is dso important to maintain competition
a the level of manufacturers, i.e. interbrand competition.®® As | stated above,
where the number of market operators is reduced there will be less competition

™ Commission Regulation 1475/95 on the application of Article 85(3) [now Article 81(3)] of
the Treaty to certain categories of motor vehicle distribution and servicing agreements
(Motor Vehicle Distribution Block Exemption Regulation) [1995] OJ L 145/25.

8 Competition Policy Newsletter. Number 2 June 2000. p.1.

8 Competition Policy Newsletter. Number 2 June 2000. p.2.

& Competition Policy Newsletter. Number 2 June 2000. p.2.

8 Competition Policy Newsletter. Number 2 June 2000. p.3.
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and prices will increase. Another important aspect is that not only will prices rise
but dso the generd benefit to consumers from effective competition, eg.
increased and better service, higher qudlity etc., will decrease. The concerns of
the oligopalistic market situation hold true on many markets today, thus not only
the motor vehicle market.

Ancther important disadvantage from vertical redtraints is reduced intrabrand
competition. Digtributors are restricted in their intrabrand competitive activities.
Theincentives to engage in price competition are reduced by various measures by
the manufacturer, eg. by giving large and smal deders the same margin, by
dlocation of exclusve sdes territories, by excluson of independent resdlers and
by banning certain types of active marketing. These measures redrict the
distributors from developing their own market strategies® Notwithstanding, the
measures are explicitly permitted by the block exemption regulation. Despite the
fact that these measures might be permitted by the block exemption regulation, |
believe tha they have such large impact on both competition and trade between
Member States that they should not be per se legd. There should be a case-by-
case anadysis where agreements contain these measures.

Intrabrand competition between Member States is limited through various
measures by manufacturers. Agreements concluded with distributors contain sales
targets in the exclusve territory. These targets focus on nationad sdes snce
exclusve territories are most often equa to the entire Member State. The supply
to the digtributor is often based on these targets. Thus, there is little room for
response to pardld trade-requests. Should the distributor engage in parallel trade
the amount of supply would not suffice to cover nationa demand. Furthermore,
the manufacturer is often able to terminate the agreement with short notice.
Because of the short period of time, didributors are not willing to risk their
bus ness-relationship with the manufacturer because there would not be any other
manufacturer reedy to supply that digtributor once the fird agreement is
terminated. All manufacturers on the market will dready have excdusve
distribution agreement covering thet territory. The result will be that the digtributor
would have to go out of business or entrust its future existence whally to pardld
imports® This fear of spailing long-lasting business-rdationships is confirmed in
the Green Paper where it is dated that this fear prevents private undertakings
from taking advantage of the opportunities from pardle trade. The profits from
pardld trade are lower because of the introduction of IT and the co-operation in
supply. Manufacturers can more easly trace padld trade and therefore
distributors often refer purchasers to the domestic distributor. It isthus no surprise
that paralld trade is not attractive. ®

8 Competition Policy Newsletter. Number 2 June 2000. p.3.
& Competition Policy Newsletter. Number 2 June 2000. p.3.
% Green Paper on Vertical Restraints. Executive summary p. ix. para 35 et seq.
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Findly | would like to mention some of the disadvantages of vertica restraints as
mentioned by the Commission in the Green Paper.®” The Commisson puts
emphass in the exisgence of intrabrand competition remaining on the market.
Intrabrand competition might be redtricted or diminated by resde price
maintenance and/or territorial exclusvity imposed in agreements. Resde price
mai ntenance aso enables manufacturers to collude on price. Furthermore, vertical
resraints might prevent new market entry. In short this is caled market
foreclosure. For this effect to occur there has to be entry barriers on the market
limiting the number of market incumbents. In oligopolistic markets there isdso a
risk of reduction of interbrand competition. According to the prisoners dilemma:
principle there will be no incentives for any of the market operators on such a
market to lower their prices since the rest will soon follow and diminate the
possible sdes increase from the price reduction. Thus the concluson is that
vertica restraints might reduce both interbrand and intrabrand competition.

The Commission aso points out that vertica restraints provide for partitioning of
the market and excluson of new entrants that would otherwise incresse
competition on the market and decrease the level of prices. Aslong as there are
price differences between the Member States, there are many incentives that both
prevent and encourage market operators from entering new markets.®®

2.5.4 Theeconomic analysis.

Economic analyss as a tool to assess the facts in competition law cases is
becoming more and more frequently applied. The concepts of competition law,
eg. competition, monopoly, oligopoly and entry bariers are dl economic
concepts. The arguments of economics can be applied in support of both pro-
and anti-competitive considerations.®

There are two objectives of EC competition law. The first god is integratior™,
which seeks the promotion of integration between Member States. The
Commisson has previoudy shown hogtility towards agreements preventing or
hindering trade between Member States. Second, there is the economic god, i.e.
the promotion of effective and undistorted competition. The wording of Article
81(1) provides for the pursuit of the economic god, i.e. prohibitions of
agreements “...which have as their object or effect the prevention, restriction or
digtortion of competition within the common market.” Article 81(1) aso provides

8 Green Paper on Vertical Restraints. pp.18-20. paras 57-64.

% Green Paper on Vertical Restraints. Executive summary p.i. para 2.

% Bishop, Sand Walker, M. p.2.

% The integration goal is established in Article 2 of the Treaty stating that “ The Community
shall have asitstask, by establishing a common market and progressively approximating the
economic policies of Member States, to promote throughout the Community a harmonious
development of economic activities, a continuous and balanced expansion, an increase in
stability, an accelerated raising of the standard of living and closer relations between the
States belonging to it.”
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for the pursuit of the integration god by the prohibitions of restrictions on trade
between Member States. These two gods pursue different results. That is why it
is possble to state that there is a fundamental difference between EC competition
law and U.S. Antitrust law for ingtance.*

Economigts have criticised the block exemption policy arguing that there has been
too much focus on clauses in dead of the economic impact of the entire
agreement. The result has been that agreements meeting the requirements of the
block exemption regulation are exempted irrespective of the economic impact of
the agreement and agreements having pro-competitive effects have not been
exempted because of the agreement not meeting the requirements of the
regulation.” One has to keep in mind that in order to benefit from the block
exemption regulation the agreement aso has to meet the conditions of Article
81(3). That is perhaps why some agreements are not exempted. Furthermore,
case law® provides for the focus on clauses by the principle applicable under
Article 81(1) that once the object of the agreement is established there is no need
to consider the effect.

According to economics, an undertaking needs market power in order to affect
competition. Thus, the existence of market power on behaf of the undertaking
determines the question of pro- or anti-competitive effects. The result of the
assessment of an agreement might be that the agreement provides for both pro-
and anti-competitive effects.*

One gtuation where vertica regtraints are pro-competitive is the stuation where
the undertakings involved in a verticd reationship produce complementary
products. Each party wants the other to lower its prices. This will result in lower
prices to consumers and improvement of consumer welfare.™

Economic analyss has turned from consdering vertica restraints as ether per se
illegd or per se legd. Now economic andyss proposes a case-by-case
asessment. Maket sructure is an important notion to condder in this
assessment. Ferce interbrand competition will lead to pro-competitive effects and
efficency effects® Insufficient interbrand competition will generate competition
concerns”” Vertica regtraints will result in profits for the parties involved. Only
where these parties face sufficient competition on the market will they pass on

% Bishop, Sand Walker, M. pp.3-5.

% Bishop, Sand Walker, M. p.77.

% Joined cases 56 and 58/64. Etablissements Consten S.A R.L. and Grundig-Verkaufs-GmbH
v Commission [1966] ECR 299, 342.

% Bishop, Sand Walker, M. p.77 et seq.

% Bishop, Sand Walker, M. p.87 et seq.

% Green Paper on Vertical Restraints. p.17 et seq. para 54. See also Executive summary puiii.
para 10 et seq.

9 Green Paper on Vertical Restraints. p.17 et seq. para 54. See also Competition Policy
Newsletter. No 2 June 1998. The Economics of Verticals. Luc Peeperkorn. p. 10.
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these profits to consumers in the shape of lower prices or improved service,
technology etc. just as required by Article 81(3).

Luc Peeperkorn holds in relation to this that because economic andysis only
takes account of the economic aspects of a given Situation, it recognises severa
economic efficiencies from verticd restraints. First, vertical restraints prevent free
riders, but only where the product is new or technicaly complex and of
reasonably high vaue® Second, one must dso distinguish between what is
efficient from atotal welfare point of view and such thet is privatdly efficient. This
means that improved pre-sales service will increase sdles but at the same time this
improvement will raise prices™ Third, vertica redtraints might be used in order to
solve the certification free-rider problem. The duration of the agreement has to be
limited in order to prevent the agreement from unduly delay large-scde
dissemination.'® Finaly, the hold-up problem is solved. The investor, the
distributor, is protected so as to recoup his investment.’®* In condusion,
economics requires that once interbrand competition is reduced the competition
law authority shdl intervene. Thus it is only necessary to limit the redtrictions
imposed by verticd restraints where interbrand competition is reduced. Vertical
redraints are, however, also necessary to redise efficiencies and to help market
entry. Thus, economics dates that vertical restraints should only be permitted for
“..alimited duration which help the introduction of new complex products.”*%

It has become obvious from my description of economic anays's thet the anadyss
is inadequate in order to exercise a sufficient assessment of the impact of an
agreement on both competition and market integration, as required under EC
competition law. Economic andyss focuses solely on the question of competition,
i.e. the economic goal. EC competition law is furthermore concerned with the
promotion of market integration. Economic andysis does not put emphasise on
thisissue. As | gated in the beginning of this section, economic andlysis is useful
and necessary in order to establish a compstition law policy but not sufficient in
order to make a complete assessment of both the economic- and integration-
aspects of the agreement.

% Competition Policy Newsletter. Number 2 June 1998. Luc Peeperkorn. p. 14. See also Green
Paper on Vertical Restraints. p.39 para128.
% Competition Policy Newsletter. Number 2 June 1998. L uc Peeperkorn. p. 15.

Compare with the arguing that exclusive distribution forces an entire package on the
consumer, making him pay for service he does not require or use.

1% Competition Policy Newsletter. Number 2 June 1998. L uc Peeperkorn. p. 15.

1% Competition Policy Newsletter. Number 2 June 1998. Luc Peeperkorn. p. 15.

192 Competition Policy Newsletter. Number 2 June 1998. Luc Peeperkorn. p. 17.
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3 The new Commission policy
on vertical restraints.

3.1 Introduction.

This chepter deds with the new policy on verticd redtraints on behdf of the
Commission and discusses the Green Paper on verticd restraints, the Commission
Guiddines on Veticd Redrants and the new block exemption regulation
2790/1999.

3.2 The Green Paper on Vertical Restraints.

The Green Paper isimportant as a Sarting point. It was published in order for the
Commisson to obtain comments from market operators giving the Commisson
useful information about the thoughts of “the market”. '

Due to various complaints about the Commissions policy on vertica restraints, it
investigated whether or not there should be a policy change. The Green Paper
consds of two basic parts. There is fird a generd explanation of the policy on
verticd redraints as outlined in case law and regulations. Second, there are
various options from which the Commisson considers the policy can develop.
The Commission encouraged interested parties to comment on the statements of
the Commission in order for it to continue its work towards a policy change.

The Green Paper deds with the various aspects of vertical restraints, both pro-
and anti-competitive aspects. The pro-competitive effects being facilitation of
market penetration (facilitation of market integration) and minimising of the risks
for the investments and time required for market entry (increase of efficiency).
The Commisson emphasises the anti-competitive effects from vertica restraints
as well, i.e. market partitioning (reduced integration) and excluson of new entry
(reduced competition).'*

There were severd reasons for the review of the policy towards vertica restraints
according to the Commisson. The single market was in place. The existing block

1% Although the comments of the market, or rather the industry, are not referred to in this
thesis, it isinteresting to know that market operators having large market shares did not
consider that there were any problems from the point of view of market integration. On the
other hand, small and medium sized undertakings complained about the reluctance of large
undertakings towards parallel trade and passive sale.

% Green Paper on Vertical Restraints. Executive summary p. i. paras 1-2. See also
Competition Policy Newsletter. Number 3 Volume 2 autumn/end 1996. Commission adopts
Green Paper on vertical restraintsin EU competition policy. Luc Peeperkorn. p.10.
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exemption regulations were about to expire. The methods of distribution had
changed. The experience from economics was that there should be more
emphasis on market structure in the assessment.!® Furthermore, retail-markets
were gill nationd, and parallel and cross-border trade were aso insufficient. This
required promotion of integration by explicitly permitting vertical regtraints thet
encourage integration. '

Since the Green Paper is merdy an initiative by the Commission to initiste a
diaoguein order to modify the policy towards vertica redtraints, it does not make
any satements on the importance paid to integration or efficiencies except for
what is referred to above.

3.3 Commission Guidelines on Vertical
Restraints.

3.3.1 Introduction.

The Commisson published the Guiddines on Verticd Redrants in order to
enhance legd certainty on behaf of undertakings engaged in vertica agreements
that need to know whether or not their agreements were going to be block
exempted. The reasoning of the Commission isreferred to infra

3.3.2 The Guiddines.

The background of the Guidelines is found in the gigantic backlog of cases of the
Commission compelling it, more or less, to issue block exemption regulations. The
block exemption regulations would serve no purpose if the undertakings needing
exemptions were to notify each and every agreement concluded in order to
benefit from the regulaion. Thus, there is no obligation to notify agreements in
order to benefit from a block exemption regulation. In order for the undertakings
concerned to more easily assess whether or not their agreements will be block
exempted the Commission issued these Guidelines. The Commisson dates that
the standards of the Guidelines have to be gpplied on a case-by-case basis, i.e.
the Guiddines must not be gpplied mechanicaly. The Commission shdl goply the
Guiddlines*...reasonably and flexibly.”*%’

The firgt important agpect according to the Commission is whether or not there is
insufficient interbrand competition. Where interbrand competition is insufficient, it

1% Green Paper on Vertical Restraints. p.2. para 7. See also Competition Policy Newsletter.
Number 3 Volume 2 autumn/end 1996. L uc Peeperkorn. p.10.

1% Green Paper on Vertical Restraints. Executive summary p. iii. para 9 and Executive
summary p. ix. para 36. See also Competition Policy Newsletter. Number 3 Volume 2
autumn/end 1996. L uc Peeperkorn. p.10.

197 Commission Guidelines on Vertical Restraints. [2000] OJ C291/3, para 3.
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iS even more important to protect both interbrand and intrabrand competition.'%
Verticd resraints will be assessed taking account of their economic and legd
context. Thisis especiadly important snce one of the objectives of EC competition
law is to protect competition since efficient competition improves consumer
welfare and creates efficient alocation of resources. There is an exception to this
generd principle, which is dso mentioned in Article 4 of the block exemption
regulation 2790/99. Where the redtrictions mentioned therein are implemented in
the agreement the Commission will assess the economic effects and context of the
agreement. In addition, market integration is also an important objective for two
reasons. Firg, it enhances competition in the Community. Second, barriers to
trade between Member States raised by private undertakings or persons should
not be permitted where they have been removed following the single market
purstit.’® The Commisson emphasises both the economic god and the
integration god.

The Commission assumes that Article 81(1) does not gpply to agreements
between undertakings whose market shares do not exceed 10%. On the other
hand, where the market shares exceed 10% there will be no presumption of
infringement of Article 81(1). It must not be assumed that such agreements will
fulfil the condition of gppreciability. Such agreements will be assessed in their lega
and economic context.™° The regulation will apply to agreements between parties
whose market shares do not exceed 30%."" Where the market share leve is
below 10% the effect of the agreement is assumed not to be gppreciable.

The basic gpproach of the Commisson inindividua casesisthat vertica restraints
are generdly less harmful to competition than horizonta agreements. In verticd
relationships, the output of one party isthe input of the other. The parties will thus
induce each other to lower prices. In a Stuation where both parties have market
power, the vertical redriction will not enable the parties to make any profit. On
the other hand, where there is not market power the result could be different.**?
The Commisson dill recognises four different negative effects of vertica
redraints. The firg is caled the single branding group. Single branding means that
the digributor/buyer will only sdl the products of one supplier, eg. exclusve
digribution and exclusve customer dlocation. This would lead to redtriction on
ingtore competition, i.e. interbrand competition. The negative effects as seen by
the Commission are inter aia market foreclosure and fadilitation of collusion.™
The reduction of interbrand competition is somewhat dampened by the initia
phase of competition between suppliers to win the exclusve right to sell in-store.
This competitive phase does not suffice to outweigh the longer redtriction on

1% Commission Guidelines on Vertical Restraints. [2000] OJ C291/3, para 6 and [2000] OJ
C291/21, para102.

1% Commission Guidelines on Vertical Restraints. [2000] OJ C291/3, para 7.

1% Commission Guidelines on Vertical Restraints. [2000] OJ C291/4, para 9.

" Commission Guidelines on Vertical Restraints. [2000] OJ C291/6, para 21.

2 Commission Guidelines on Vertical Restraints. [2000] OJ C291/20, para 100 et seq.

3 Commission Guidelines on Vertical Restraints. [2000] OJ C291/21, para 106 et seq,
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competition.”* In reation to the single branding group, the Commission
emphasses the importance of maintained market integration and the pursuit
thereof. The Commission Sates the same with respect to the limited distribution
group mentioned infra.

The second group is the limited distribution group. Limited distribution means that
the manufacturer will sdl only to alimited number of buyers. Such redtrictions are
found in exdusive digtribution agreements™® These redtrictions lead to market
foreclosure and they dso facilitate colluson. The result will be reduced intrabrand
competition, i.e. competition between distributors/sdllers of the same brand.**®
Thethird group is resale price maintenance group, i.e. “...agreements whose main
element is that the buyer is obliged or induced to resdll not below a certain price,
at a certain price or not above a certain price”” Such redtrictions might lead to
reduced intrabrand price competition and increased transparency on prices™’
These measures, according to Pegperkorn, facilitate market partitioning and leads
to lack of integration.™*® The importance paid to maintenance of interbrand and
intrabrand competition and the importance to counteract market partitioning
shows that the Commission till vaues the pursuit of integration in EC competition
law.

The fourth group is the market partitioning group. This means restrictions on
where the buyer/digtributor may purchase or resdll the contract goods, eg.
territorid resale redtrictions, redrictions on the location of a distributor and
customer resae regtrictions. The negative effects of such redtrictions are reduced
intrabrand competition feciliteting market partitioning. The redrictions will
therefore restrict market integration. ™

The Commisson dates some generd rules of assessment from a competition
policy perspective. The first rule dates that there will be competitive concerns
where there is insufficient interbrand competition. The extent of interbrand
competition depends on the degree of market power. Redtrictions on interbrand
competition are conddered as more harmful than redrictions on intrabrand
competition. The second rule dates that exclusve dealing agreements are more
harmful to competition than non-exclusive agreements. The third rule sates that
restrictions introduced for non-branded goods are less harmful than those for
branded goods. The final rule sates that combinations of vertica restraints can be

4 Commission Guidelines on Vertical Restraints. [2000] OJ C291/21, para 108. See aso
Competition Policy Newsletter. Number 2 June 1998. Luc Peeperkorn. p. 12.

5 Commission Guidelines on Vertical Restraints. [2000] OJ C291/21, para 109.

1% Commission Guidelines on Vertical Restraints. [2000] OJ C291/22, para 110. See aso
Competition Policy Newsletter. Number 2 June 1998. Luc Peeperkorn. p. 12.

7 Commission Guidelines on Vertical Restraints. [2000] OJ C291/22, para 111 et seq,

118 Competition Policy Newsletter. Number 2 June 1998. L uc Peeperkorn. p. 12 et seq.

19 Commission Guidelines on Vertical Restraints. [2000] OJ C291/21, para 113. See aso
Competition Policy Newsletter. Number 2 June 1998. Luc Peeperkorn. p. 13.
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both more pro- and more anti-competitive in relation to the single restraint viewed
in isolation.*®

The Commission policy on exclusive didribution agreements basicdly dates that
such agreements reduce intrabrand competition and contribute to market
patitioning. This could facilitate price discrimination. The block exemption
regulation exempts such agreements in combination with sdective digtribution only
where active sdlling into another exclusive territory is not restricted or prohibited.
The pro-competitive effects of exclusve didribution in combination with sngle
branding are that the digtributor will focus his efforts on that particular brand. That
is why exclugve digribution in combination with non-compete obligations will be
exempted as long as there are no foreclosure effect. There has to be red
efficiencies in order for the agreement to be exempted where the agreement
reduces intrabrand competition. Furthermore, there will be no foreclosure as long
as the exclusve digribution agreement is not combined with single branding. On
the other hand, if the market is nationd in scope and the exclusive digtributor is
the sole digtributor there will be competitive concerns from the point of view of
foreclosure. Exclusive digtribution and exclusive purchasing might lead to market
partitioning. In this case there will be rediriction of intrabrand competition and the
Commission will not exempt such agreements where the market share exceeds
30%.'

Congdering the four groups of redtrictions from vertica restraints as recognised
by the Commission in the Guiddines it becomes important that the gpproach is
influenced by the case law on verticd redraints where absolute territorid
protection, resde price maintenance and imparment of pardle trade are
redtrictions that are consdered per se illegd. The joint characteristic of the four
groups is the importance paid both to restrictions on competition, i.e. both
intrabrand and interbrand competition, as well as redtrictions on integration such
as market foreclosure and market partitioning. It is important and welcome that
the Commission persst in making this distinction separating EC competition law
from other competition law statutes. The Commission points out thet it is aware of
that exclusve distribution might reduce intrabrand competition and contribute to
market partitioning. In order for exclusive ditribution agreements to be exempted
the Commisson requires red efficiencies to occur. From this it is possble to
conclude that the economic god and the integration god are equaly important
and that under some circumstances there are no efficiencies whatsoever enabling
exemption of redrictions on integration. Furthermore, merely by emphasising the
four different groups the Commisson showsthet it is aware of the negative effects
on market integration by verticd regtraints.

129 Commission Guidelines on Vertical Restraints. [2000] OJ C291/24-25, para 119.
121 Commission Guidelines on Vertical Restraints. [2000] OJ C291/33, paras 161-172.
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3.4 Block Exemption Regulation 2790/99.

3.4.1 Introduction.

This section presents the reasoning of the exemption policy incorporated in the
new block exemption regulation. There will be a dogmetic description of the
recitals dnce that is where the Commisson makes its policy satements. The
recitals and the articles of the regulation are aso dedt with in chapters 5 and 6.

3.4.2 Thenew Commission policy in regulation 2790/99.

In the recitds to the regulation the Commisson sets out the most important
consderations leading to the new regulation. This regulation has to be considered
as a new approach towards vertica restraints. The recitas have to be considered
as part of the regulation athough they are not numbered with articles.

The Commisson dates that it is “...possble to define a category of vertica

agreements which can be regarded as normdly satisfying the conditions laid down
in Article 81(3)."*?> When the Commission makes individua exemptions it will

take account of the market structure on both supply and purchase side® The
agreement dill has to be compatible with Article 81(3) in order to be block
exempted.** The most important pro-competitive effect of vertica restraints is
the improvement of economic efficiency within a chain of production or
distribution.*® Whether or not the economic efficiencies will outweigh the anti-

competitive effects of the agreement depends on the degree of market power of
the parties. The market power depends on the degree of competition from other
suppliers, manufacturers and distributors supplying subdtitutable products.'® The
Commisson assumes that, where the market shares do not exceed 30% and

there are no specific severdy anti-competitive redraints included in the
agreement, the agreement will improve production and/or distribution to the
benefit of consumers™®’ The Commisson points out restrictions that shal be
consdered as not indigpensable. These are minimum and fixed resde-prices,

resde price maintenance and certain types of territorid protection. Not
indispensable redtrictions will preclude the gpplication of the regulation to that
particular agreement, irrespective of the market share® The Commission shdl

be able to withdraw the benefit of the regulation where one of the parties to the
agreement have dgnificant market power or where the cumulaive effects of a

122 Commission Regulation 2790/99. Recital 2.
123 Commission Regulation 2790/99. Recital 4.
124 Commission Regulation 2790/99. Recital 5.
125 Commission Regulation 2790/99. Recital 6.
126 Commission Regulation 2790/99. Recital 7.
12" Commission Regulation 2790/99. Recital 8.
128 Commission Regulation 2790/99. Recital 10.
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network of sSmilar agreements redtrict access to a relevant market or the
competition on that relevant market. However, the power to withdraw is limited
to cases where the agreements create effects that are incompetible with Article

81(3).**

129 Commission Regulation 2790/99. Recital 13.
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4 The notion of “efficiencies”.

4.1 Introduction.

This chapter describes the importance paid to efficiencies in Article 81 and in the
literature. It s describes the importance paid to efficiencies by the Commission
in its various publications, i.e. the Green Pgper on Verticd Redraints, the
Guiddines on Vertical Restraints and regulation 2790/99.

4.2 Efficiencies as evinced in Article 81.

4.2.1 Introduction.

This section briefly describes efficiencies as they are evinced and recognised in
Article 81 of the EC Treety. The brief analysis of the provisons of Article 81 is
my own.

4.2.2 Efficienciesand Article 81.

Article 81 provides:*

1. The following shal be prohibited as incompatible with the common market: all
agreements between undertakings, decisions by associations of undertakings and
concerted practices which may affect trade between Member States and which have as
their object or effect the prevention, restriction or distortion of competition within the
common market, and in particular those which:

(a) directly or indirectly fix purchase or selling prices or any other trading conditions;

(b) limit or control production, markets, technical development, or investment;

(c) share markets or sources of supply;

(d) apply dissimilar conditions to equivalent transactions with other trading parties,
thereby placing them at a competitive disadvantage;

(e) make the conclusion of contracts subject to acceptance by the other parties of
supplementary obligation which, by their nature or according to commercial usage,
have no connection with the subject of such contracts.

2. (Any agreement or decisions prohibited pursuant to this Article shall be automatically
void.)

3. Theprovisions of paragraph 1 may, however, be declared inapplicablein the case of:

- any agreement or category of agreements between undertakings;

- any decision or category of decisions by associations of undertakings;

- any concerted practice or category of concerted practices,

which contributes to improving the production or distribution of goods or to promoting
technical or economic progress, while allowing consumers a fair share of the resulting
benefit, and which does not:

0 My italics.
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(@) impose on the undertakings concerned restrictions which are not indispensable to the
attainment of these objectives;

(b) afford such undertakings the possibility of eliminating competition in respect of a
substantial part of the productsin question.

The wording of Article 81(1) provides for the pursuit of the economic god, i.e.
prohibitions of agreements “...which have astheir object or effect the prevention,
redriction or distortion of competition within the common market.” The economic
god intends to maintain effective competition on the common market.

Article 81(3) recognises the importance of economic efficiencies in order for the
agreement to be individualy exempted. The conditions being that the agreement
either improve the production or digtribution of goods or promote technica or
economic progress. The improvement and promotion shal benefit the generd
consumer and not only the parties to the agreement. The extent of the redtriction
permitted is limited to what is indispensable to the attainment of the objectives of
the agreement.

It is important to dtress that the economic god and the notion of economic
efficiencies are two different concepts. The economic god means that EC
competition law seeks to maintain competition on the common market. On the
other hand, economic efficiencies are the result of an agreement. These results are
invoked in order to judtify redtrictions of the economic god and the integration

god.

Economic efficiencies come in various shgpes. These are discussed infra in the
remainder of this chapter.

4.3 Efficiencies as evinced in the literature.

4.3.1 Introduction.

This section mentions the various shapes of efficiencies discussed in the literature,
The discussion will focus on the assessment under Article 81(3).

4.3.2 Efficienicesin theliterature.

Article 81(3) applies to agreements that produce net effects to competition that
are beneficid to wdfare in generd. The net effects required are economic in
nature. Where the redrictions infringe the single market objective or risk the
competitive process on the market, the agreement will not be considered as
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fulfilling the conditions of Article 81(3). Examples of such redrictions are price
fixing, quota setting and market sharing.™*

The improvement of the production of goods as required in Article 81(3) is
condtituted in various ways. For instance, efficiencies and cost reduction will
benefit European economy. The introduction of new products on the market will
increase and improve quaity and choice of goods. Article 81(3) also requires that
the agreement improve the didribution of goods. For ingtance, agreements
granting exclusive territories, such as exclusive distribution and -purchasing. These
agreements reduce costs and risks of both parties who will increase their
marketing efforts™* Article 81(3) further requires that the agreements promote
technical progress, such as technicd advances and dissemination of exigting
technology or improvement of safety and consumer protection.™* Findly, Artide
81(3) requires that the agreement promote economic progress e.g. rationdisation
and cogt reduction or improvement of financid systems and co-operation
between financial operators in order to facilitate cross-border movement of
payments™* The efficiencies thus obtained shdl come to the benefit of
consumers, i.e. not only consumers covered by the exclusive territory but rather
consumers throughout the Community. This depends on the fact that the
competition shdl be determined with respect to the relevant market. The relevant
market often is assessed to be larger than the contract territory.**

Verticd redraints are also useful in order to solve problems of economica nature.
One example is the free rider problem with respect to pre-sdes service. The
manufacturer needs to assure the distributor that there will be no other distributor
sling the contract goods without offering pre-sdes service enabling that
digtributor to lower its prices and increase its sdes. In order to obtain this, the
manufacturer must be able to limit the number of digtributors in a given territory
and the distributor needs some protection granted by the manufacturer. This is
solved by verticad redrictions in agreements. Another problem solved using
vertica redrants is the problem of free riding where the manufacturer invests in
training of the gaff in order to improve their sdling skills. Since this training will
increase the sales of the manufacturer’s goods but also competing goods sold in
the store there will be little incentives for manufacturers to invest in saff training.
The manufecturer is therefore permitted to prohibit the distributor from sdling
competing goods in order to solve this problem. Exclusive digtribution agreements
can be used as away to solve this problem. The result of these measures is that
the necessary investments are made but the measures will aso reduce instore
interbrand competition. These measures will restrict market integration and the
free movement of goods between Member States, i.e. the market integration

B Faull, Jand Nikpay, A. p.103.

32 Faull, Jand Nikpay, A. pp.104-106.
33 Faull, Jand Nikpay, A. p.107 et seq.
34 Faull, Jand Nikpay, A. p.109 et seq.
35 Faull, Jand Nikpay, A. p.110 et seq.
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objective is infringed.*® The benefit to consumers is however conddered to
outweigh this regtriction. That iswhy exclusive digtribution agreements are granted
exemption from the prohibition in Article 81(1).

In concluson, it is possble to say that the economic efficiencies obtainable
through vertica redraints are useful and often necessary to promote both
competition and integration.

As far as the importance of economic efficiencies is concerned there is a
digtinction between the advocates of the rule of reason approach and the more
legaligtic gpproach. The former group advocates the benefit of exemption to any
agreement promoting competition, eg. Bishop and Waker, while the latter
emphasses the market integration god as well. This will be discussed further in
6.3.

4.4 Efficiencies as evinced in the Green Paper.

4.4.1 Introduction.

This section deds with the discusson of the Commisson on the notion of
efficiencies in the Green Paper and the importance paid to it. The various shapes
of efficiencies as recognised by the Commission are dso mentioned. The two
basic economic efficiency gains from vertica restraints are dso explained.

4.4.2 Efficienciesin the Green Paper.

Considering the background of the Green Pgper and why it was published it is
necessy to refer the view of the Commission in relation to efficiencies. In short,
the Commisson emphasses the importance of verticd redrants and the
economic efficiencies provided by such redraints in the Green Paper. The
Commission enumerates severa reasons for the need for efficiencies.

The Commisson inter dia emphasises that manufacturers, in order to obtain
economic efficiencies from market integration, need achain of distribution in order
to obtain efficient digtribution. By limiting the number of didributors in a territory
and by concluding agreements with locd didributors, the manufacturer obtains
economies of scale snce the local distributor being granted a large territory takes
care of the furthered digtribution of the contract goods. The manufacturer only
makes one ddivery and with the hep of the didributor reaches numerous
consumers. The locd distributor is specidised in didribution and facilitates market
entry on behdf of the manufacturer since the digributor has the necessary

13 Bishop, Sand Walker, M. p.91 et seq.
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knowledge of the locad market.”*” Because of efficiency gains due to reduced
trangport time, retailers now obtains the goods directly from the producer and the
role of the wholesder has become less important.*® This is another reason why
large digribution chains have become even more important on the distribution
market.

Ancther important benefit from vertica restraints emphasised by the Commission
is that vertical restraints reduce transaction costs between the manufacturer and
the didributor. They make profit from this co-ordination and this profit is
hopefully passed on to consumers by lower prices™*

4.5 Efficiencies as evinced in the Guidelines.

4.5.1 Introduction.

This section deds with the discusson of the Commission in the Guiddines to
Verticd Redtraints with respect to efficiencies and the postive effects mentioned.
The Guidelines only provide for an explanation of the interpretation of the block
exemption regulation. The Commission does not make any statements therein on
the importance to be paid to the positive effects mentioned.

4.5.2 The Guiddines.

Firg, the Commisson recognises that verticd restraints promote non-price
competition and quality of service. The pro-competitive and anti-competitive
aspects of this have been discussed above in 4.3.2. Second, vertica redtraints are
used in order to solve free rider problems. This problem has an economic
characteristic. Where it is solved there will be economic efficiencies obtainable
from the restraint and depending on the measures used there will or will not be
redrictions on integration. Third, verticd restraints facilitate market entry. The
rationale has been dedt with above. Where the manufacturer wants to enter a
new market, vertica restraints are a useful tool to facilitate such entry. Fourth, the
Commission aso recognises the certification free rider issue, meaning that where
the manufacturer is to successfully introduce a new product on the market it is
necessary to limit the number of places of sde. Those places of sde shdl have a
reputation of high quality and high price. Thisimage will influence the reputetion of
the products sold there. Fifth, the Commission furthermore recognises the
possibility to solve hold-up problems, i.e this problem occurs where the
investment undertaken by one contract party can only be used with respect to that
gpecific contract goods. After termination of agreement, the investment can only

3" Green Paper on Vertical Restraints. p.1. para 2.
138 Green Paper on Vertical Restraints. pp.6-8. paras 20-29.
139 Green Paper on Vertical Restraints.p.17 et seq. para 56.
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be digposed of with sgnificant loss. Verticd restraints can be used in order to
dlow the inveding paty to recoup the invesment. Findly, the Commisson
recognises the fact that vertical restraints can be used in order to obtain benefits
from economies of scae in digribution. By supplying few digtributors covering
large territories the manufacturer can supply many consumers by a few large
occasions of supply.**°

The economic effidencies mentioned might dl judify redtrictions of both
competition and integration. The Commission provides for auseful tool of how to
interpret these efficienciesin relaion to an agreement.

4.6 Efficiencies as evinced in Regulation
2790/99.

4.6.1 Introduction.

This section deds with the various recitds and articles of regulation 2790/99
where economic efficiencies are considered. As far as the recitas are concerned
they are dso discussed in 34.2. | mention the importance of economic
efficiencies as recognised in the regulation.

4.6.2 Efficienciesin theregulation.

The recitds to the old block exemption regulaion for exclusve digtribution
agreements, regulation 1983/83, judtified the group exemption policy by stating
that exclusive digtribution agreements improve distribution by reducing the number
of business relations required in order to enter a new market, i.e. they reduce
transaction costs. There are aso other difficulties with entering new markets that
ae s0lved, eg. linguigtic and legd differences. Furthermore, the agreements
improve sdles and marketing of a product, rationdisation of didtribution and they
dso increase interbrand competition.’* These are the economic efficiencies
obtainable through exclusive digtribution agreements.

In the new block exemption regulation economic efficiencies are recognised first
of dl inrecitd 5 where the Commisson gates that the regulaion shdl not gpply to
agreements not fulfilling the conditions of Article 81(3), meaning that vertica
restraints can only be exempted where they show red efficiencies. As stated in
4.2.1. and 4.3.2., Article 81(3) mainly deals with the economic efficiencies from
the agreements. The Commisson furthermore recognises the economic
efficiencies obtainable from verticd restraints*, e.g. improvement of production

149 Commission Guidelines on Vertical Restraints. [2000] OJ C291/22-24, para 115.
11 Green Paper on Vertica Restraints. p.36. para 122.
12 Commission Regulation 2790/99. Recital 6.
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or didribution by better co-ordination between the parties including reduction in
the transaction and digtribution costs and optimisation of sdes and levels of
invesment.

The Commission states that where the market shares of the parties do not exceed
30% the economic efficiencies of the agreement is able to outweigh the anti-
comptitive effects form the agreement.**? | do not think it is possible to assume
that it is the opinion of the Commission that once the market share level exceeds
30% the agreement automaticaly redtricts or infringes the integration objective of
the Treaty. Nor is competition automaticaly restricted where the market share
exceeds 30% athough such large market shares confer great possibilities for the
undertaking to affect the market. It is dso important to know that where the
market share is below 30% the agreement is not automatically pro-competitive.
The legdity of the agreements depends on the redtrictions imposed. As sated
above in inter alia the part on case law, agreements conferring absolute territorial
protection, resae price maintenance and impairment of parale trade can never be
consdered legd no maiter how smal the market share. Thus, they will never be
exempted.

The importance of the agreement providing for economic efficiencies is shown by
the possihility of the Commission to withdraw the benefit of the regulaion where
the agreement does not meet the conditions of Article 81(3).*** The principle
gtated by the Commission that in order for the agreement to be exempted it has to
provide for red efficiencies is aso based on the requirement that the agreement
satisy the conditions of Article 81(3).

3 Commission Regulation 2790/99. Recitals 8-9 and Article 3.
144 Commission Regulation 2790/99. Article 6.
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5 The notion of “integration”.

5.1 Introduction.

This chapter describes the importance paid to integration in Article 81 and in the
literature. The chapter will furthermore ded with the importance paid to the notion
by the Commission in its various publications, i.e. the Green Pgper on Vertica
Redtraints, the Guiddines on Vertical Restrains and regulation 2790/99.

5.2 Integration as evinced in the Treaty.

5.2.1 Introduction.

This section briefly describes the protection of the market integration god in
Article 81 of the EC Tresty.

5.2.2 Integration and Article 81.

Article 81(1) deds with integration by prohibiting agreements that “...may affect
trade between Member States...” and which have as their object or effect the
prevention, restriction or distortion of competition within the common market. The
provison contains examples of redrictions that are prohibited, eg. restrictions
that fix purchase or sdling prices or trading conditions, redtrictions that limit or
control markets or redtrictions that share markets. These are dl redtrictions of
integration. Article 81(3) exempts agreements from the prohibition in Article
81(1) except where the agreement contains retrictions that are not indispensable
to the atanment of the objectives jugtifying the exemption. Examples of such
redrictions are absolute territorid protection, resde price maintenance and
impairment of paralld trade, i.e. restrictions being retrictive by object.**® Such
restrictions can never be granted individua exemption. These messures have at
least one thing in common. They restrict market integration.

5.3 Integration as evinced in the literature.

5.3.1 Introduction.

This section describes the debate in the literature on the importance of integration
in EC competition law.

S Faull, Jand Nikpay, A. p.112 et seq.
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The importance of integration is amos only emphasised in the literature by writers
opposing the development towards economic analysis or an economics based
approach of the assessment under Article 81. Therefore, | only refer to these
writersin this section.

5.3.2 Integration in the literature.

The notion of integration, i.e. “...trade between Member States...”, is mosly
concerned with in the context of Community Jurisdiction.**® But the notion aso
deals with the impact on trade crossing borders of the Member States.™*’

Craig and de Burca state that EC competition law differs from other competition
law datutes. Article 81(3) grants exemption from the prohibition under Article
81(1). U.S. Antitrust rules contain no such provison. Thus, there is greater need
for an economic andyss under the prohibition-provison in U.S. Antitrugt law in
order to prevent al restrictions from being caught.**® This opinion is supported by
Whigt who states that “[t]he cal for the adoption of a US-style rule of reason
should be ressted and, indeed, there is much to be said for dropping this term
(and the terms 'ancillary restraint’ and ‘per se illegdity’) from EEC antitrust law
dtogether, on the bads that they do more to confuse than to clarify. EEC
competition law requires its own vocabulary, carefully honed to express its own
paticular tendons....A different reason for aandoning this terminology in EEC
competition law is that it invites mideading comparison with antitrust law anadyss
in the United States.... [T]he context of US antitrust law is so dissmilar from that
of the EEC that comparative analysis should be undertaken with great caution.”**°
Whish™* continues, “It (The Commission) would not uphold price fixing, market
sharing, discrimination againg Community nationds or the conferment of absolute
territoria protection on distributors of licensees except in the most exceptiona

cases.” 1

The presence of the integration-god in EC competition law makes it different
from other competition law datutes. It is thus important to be careful when
goplying the reasoning of these dtatutes with respect to economic andyss in
particular. Different terms with respect to competition law developed without the
context of integration can only be ussful when discussing the competitive aspects.
Furthermore, these economic-based terms must not eliminate the importance of
integration in the assessment under EC competition law.

% |t is only where the agreement may affect trade between Member States that Article 81 is
applicable and the Commission has jurisdiction. Where that condition is not satisfied the
national rules on competition might be applicable in stead.

“" Faull, Jand Nikpay, A. p.96.

8 Craig, Pand de Burca, G. p.905.

M9 Whish, R. and Sufrin, B. Article 85 and the Rule of Reason, Competition Law. p. 36 et seq.
0 Craig, P and de Burca, G. p.906.

L Whish, R. Competition law. p.235 et seq.

%2 Craig, P and de Burca, G. p.919.
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Faull and Nikpay furthermore states that “The policy issue which needs to be
decided is whether the Single market is sufficiently well established so that market
integration can be downgraded from a primary to a secondary objective of EC
competition policy. It is only when this happens that EC competition policy can
totdly discard its current legdistic form based system for one based on purely
economic criteria rdating to effects on interbrand competition.”**?

The concluson of the opinion of writers is that EC competition law contains an
additional objective not pursued by other competition law statutes in the world.
Thus, it is dangerous to copy the anadyss gpplied in other competition law
datutes. In addition, as long as the market integration within the EU is not
complete there must be no abandoning of the market integration objective in EC
competition law. | share this opinion.

5.4 Integration as evinced in the Green Paper.

5.4.1 Introduction.

This section describes the discusson of the Commisson on the notion of
integration in the Green Paper and the importance pad to it. | describe the
positive and negative effects of vertical restraints on integration that concern the
Commisson.

5.4.2 Integration in the Green Paper.

The notion of integration is mentioned very frequently in severd aspects of the
Green Paper. The Commission especiadly points out that “The creetion of asingle
market is one of the main objectives of the European Union's competition palicy.
Whilst great progress has been made further efforts are still necessary if the full
economic advantages of integration are to be redised.”™ This is shown by the
fact that from the entry into force of the Treaty in 1958 until the mid 1980's the
possible gains from economic integration had not been exhausted. Continued and
increased integration is consdered to be important sSince the competition on the
common maket intends to further drengthen the competitiveness of the
undertakings to be able to compete a a globa level.™*

The Commisson expressss its worries about the lack of integration on the
common market especidly a the retall levd. Many markets are ill nationd in
character despite the case law based principle prohibiting redtrictions on parale
trade. The Commission is worried about whether the mere possibility to engagein

3 Faull, Jand Nikpay, A. p.465.
1> Green Paper on Vertical Restraints. Executive summary p.i. para 1.
1% Green Paper on Vertical Restraints. p.21. para 70.
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pardld trade is sufficient in order to ensure that the posgitive effects from vertical
restraints outweigh the anti-competitive effects thereof. >

The Commission furthermore states that market integration and the creetion of a
sngle market are fundamenta political objectives of the EU according to Article 2
of the Treaty. In order to achieve this there has to be a system of undistorted
competition following Artide 3g."" The purposes of the competition rules are
“...to safeguard the efficiency of the economic system...” and “...to promote the
integration of the national economies so as to establish a single market.”*

The Commisson recognises that dthough parald trade is 4ill theoreticaly
possible in the common market, modern digtribution systems have reduced the
scope of pardlel trade. The pardle trader has to consder transport, storage
capitd, adminigrative costs and delay in supply when returning to the ordinary
supplier, when planning to purchase outside the ordinary digtribution chain. There
is also a reduction in the number of independent wholesalers™® | agree with the
Commission in this context. The mere protection of the theoreticd possibility to
engage in pardld trade is not sufficient to protect and promote market integration
and trade between Member States. There is a difference between having the
theoretical and the practica possibility to engage in such trade.

There are pro-competitive effects obtainable from market integration and
economic integration. The Commisson mentions inter dia that incumbent firms
have to be more competitive when competitors enter the market and hence prices
will be lower.*® It is furthermore possible to say thet vertical restraints promote
market integration when used in order to overcome difficulties when entering new
markets by providing for solutions to problems such as marketing research,
advetisng and infragtructure and locd differences not familiar to the
manufacturer. On the other hand, vertical redtraints restrict market integration
where the agreement limits the didributor's possibility of trading in competing
products. Such agreements effect both intrabrand and interbrand competition
thereby hindering integration.™**

Absolute territorid protection restricts market integration the most. The restriction
occurs where the contract goods are only obtainable from the exclusve
digributor and where there is no other source of supply outside the contract
territory. Another way to achieve this Stuation on behdf of the manufacturer and
the distributor is to impair pardld imports into the contract territory.'®> The

1% Green Paper on Vertical Restraints. Executive summary p.iii. para9.

15" Green Paper on Vertical Restraints. p.1. para 1.

158 Green Paper on Vertica Restraints. p.35. para 118.

159 Green Paper on Vertical Restraints. p.13 et seq. para45.

1% Green Paper on Vertical Restraints. p.22. paras 71-73.

181 Green Paper on Vertical Restraints. p.24 et seq. paras 80-83.

192 Green Paper on Vertica Restraints. p.41. para 134 et seq. Compare with Commission
Decision Gosme/Martell - DMP. [1991] OJL185/23.
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territorid protection is only relative where the contract goods are il obtainable
within the contract territory from other suppliers and where pardld trade is il
permitted. The redriction would gill be permitted if active sdes outsde the
exclusve territory were il prohibited.™® In order for this policy to work in the
long run it is important to maintain the possbility to engage in pardld trade or
even promote it since there is a general tendency of decreasing cross-border
trade on the market."™ The largest barriers to overcome when engaging in parallel
trade are nationd legidation and nationa cultura differences®®

As far as exclusve digribution agreements are concerned, the Commission
recognises thar threets to market integration. Exclusive digtribution agreements
cause maket patitioning and raise entrybarriers. This is hamful to market
integration.*® Because of the limited extent of the restrictions mentioned here and
the extent of the pro-competitive effects, as wel as the promotion of market
integration also provided by such agreements, they are exempted.

5.5 Integration as evinced in the Guidelines and
Regulation 2790/99.

5.5.1 Introduction.

This section dedls with the discusson of the Commission in the Guiddines to
Verticd Redraints and regulation 2790/99 with respect to integration and the
importance paid to the notion in the Guiddines and the regulation.

5.5.2 The Guidelines and regulation 2790/99.

The Guiddines generdly consder market integration in the discussion of hardcore
restrictions under the block exemption regulaion. That is why | ded with the
Guidelines and the regulation in combination with respect to integration.

Article 4 of the block exemption regulation contains alist of hardcore retrictions.
Where these redtrictions are provided for in the agreement the entire agreement
will lose the benefit of the regulation. The Commission condders that such
regtrictions will dso disqudify the agreement from individua exemption.®®” Thus
the provisonsin Article 4 protect market integration.

1% Green Paper on Vertical Restraints. p.42. para 136 et seq.

1% Green Paper on Vertical Restraints. p.6. para 20.

1% Green Paper on Vertical Restraints. pp.9-11. paras 33-39.

1% Green Paper on Vertical Restraints. p.1. para 1.

187 Commission Guidelines on Vertical Restraints. [2000] OJ C291/11. para 46.
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The provison in Article 4(a) of the regulation prohibits resale price maintenance.
Article 4(b) prohibits agreements having as their direct or indirect object to
redrict the sdes of the buyer/digtributor relating to the territories into which or
customers to whom the buyer may sdl the contract products. Such regtrictions
will provide for market partitioning by territory or by cusomer.'® The
prohibitions of the restrictions described shdl promote the free movement of
goods and services across the borders of the Member States. This means that the
question of market integration is recognised in these clear-cut cases where the
restriction or prevention on trade between Member States is particularly obvious.
These redtrictions are restrictive by object and the reasons for these regtrictions
being prohibited have to be considered as unquestionable. On the other hand, it is
doubtful whether or not the regulation precludes from the block exemption those
gtuations where the specific market Stuation in combination with the provisons
lead to a Stuation of restricted market integration without the provisons as such
being regtrictive by object.

Article 4(b) contains four exceptions permitting some territorid protection. The
exceptions are different types of bans on active sdes. The reason for permitting
bans on active sales is that the agreements would otherwise lose their purpose.
Bans on passve sales are till prohibited in order to protect market integration.™®
From my point of view, there are severa reasons to re-assess this policy towards
bans on active sales snce by prohibiting active sales into other exclusve territories
the manufacturer can confer absolute territorial protection because the mere
theoretical possbility of passve sdes and pardld trade is not sufficient to
overcome the rediriction on market integration. One example of this is where the
totd lack of pardld trade is well known. By prohibiting active saes into other
exclusve territories, as permitted in EC competition law, the manufacturer is able
to grant dmost absolute territoria protection to the distributor.

Article 4(e) of the regulation deds with direct and indirect restrictions on the
freedom of end-users, independent repairers and service providers from obtaining
gpare parts of the products directly from the manufacturer of the spare parts. If
such regtrictions were permitted this would reduce the incentives to purchase the
products from other territories than the domestic one.

Article 3 limits the gpplication of the regulation to agreements between
undertakings whose market shares do not exceed 30%. The redtriction on
competition and trade between Member States from such agreements are
consdered not harmful to competition. The Commission believes that where the
market share does not exceed 30% the economic efficiencies are likdy to
outweigh the anti-competitive effect of the agreement especidly since a market
share of 30% hardly has the required impact on the market.*”® The regulation will

1% Commission Guidelines on Vertical Restraints. [2000] OJ C291/11. para 49.
1% Commission Guidelines on Vertical Restraints. [2000] OJ C291/12. paras 50 and 52.
170 Commission Regulation 2790/99. Recitals 8-9.
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not apply where the redtrictions imposed are of a certain nature restricting inter
dia market integration. The Commisson dates that where such redtrictions are
imposed there should not be any exemptions, block exemptions or individua, no
matter how small the market shares of the undertakings*"*

Furthermore, non-compete clauses are permitted but only for a limited duration.
The reason for this is that such limitation is needed “...in order to ensure access
to... the relevant market.”*”# The pro-competitive effects of non-compete clauses
are inter dia that the manufacturer can invest in gaff training without running the
rsk tha the investment benefits any competitor snce the gaff only sdls the
products of the manufacturer. These measures indirectly promote market
integration by facilitating entry of new markets by manufacturers from around the
common market. These measures aso directly promote better instore service.

The possibility to withdraw the benefit of the regulation aso takes account of the
market integration objective. Besdes the Stuation where the Commission might
withdraw the benefit of the regulation where the conditions of Article 81(3) are
not met, withdrawa is aso possible where the agreement threstens access to the
relevant market or restricts competition.*”

In conclusion, it is possible to establish that integration is paid great importance to
in the Guiddines and the regulation because redrictions of integration will
preclude the gpplication of the regulation on the entire agreement. This preclusion,
however, is limited to those redtrictions that totaly iminate integration, such as
absolute territorid protection and impairment of pardld trade. There is a
tendency to exempt other restrictions on integration but only where the agreement
providesfor red efficiencies,

1 Commission Regulation 2790/99. Recital 10 and Article 4.
172 Commission Regulation 2790/99. Recital 11 and Article 5.
173 Commission Regulation 2790/99. Recital 13 and Article 6.
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6 The agreement.

6.1 Introduction.

| have chosen a practicd example in the shape of an exiding agreement, an
exclugve digribution agreement, to further ducidate my opinionsin thisthess. By
using a practica example | hope to be able to provide a more interesting thesis
from the point of view of practitioners since that is a group of readers often
neglected by thesswriters. Secondly, | hope that the practical point will make the
thess more interesting for mysdlf to write and & the same time more interesting to
any reader.

6.2 Agreement with EC competition law
aspects.

The basc facts making the agreement interesting from EC competition law
perspective are firgt of dl the fact that the manufacturer and the distributor are
established in different Member States and second, the fact that the contract
goods are to be supplied across borders within the common market.

6.2.1 Introduction.

The agreement in question was drawn up taking account of the conditions of the
block exemption regulation applicable to the agreement, at the time of conclusion,
regulation 1983/83.1

The dze of the manufecturer is dso important. According to information
received'”, the size of the manufacturing undertaking is such that the distribution
agreement would not satisfy the conditions of the notice of agreements of minor
importance™, i.e. the manufacturer is larger.

Depending on the assessment of the relevant market, the relevant product- and
geographic market, the manufacturer could be dominant or one of many
producers of the product in question. For the discusson in this thesis, | assume
that the manufacturer is only one of many producers of the product in question, or
rather that the product manufactured does not condtitute a specific product
market. The relevant geographic market is a least a subgtantid part of the
common market.

7 According to Jonas Agren.
1 According to Jonas Agren.
'"® Notice on Agreements of Minor Importance [1997] OJ C372/1.
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| assume that the agreement will benefit from the new regulation, regulation
2790/99, as well since the new regulation is more generous to agreements than
was the old regulation, i.e. regulation 1983/83. | will therefore focus on the
various clauses of the agreement and discuss whether or not the agreement,
exempted or not, actualy is beneficid to competition and not sufficiently affecting
trade between Member States. In short, | will focus on the efficiencies and
integration-aspects of the agreement.

6.2.2 The agreement.

The agreement in question is labelled “DISTRIBUTOR AGREEMENT”. The
manufacturer grants to the digtributor the exclusve saes right in the territory for
the products. The territory is a Member State. The products will be newly
manufactured products, accessories and spare parts pertaining thereto and
including changes and improvements thereof.

The digtributor undertakes, in 82, to inform the manufacturer of al inquiriesfor the
products received by the distributor regarding countries outside the territory. The
information shal be supplied soldly for information purposes.

There are sdes targets imposed in the agreement in 85.A. Where the digtributor
does not achieve these targets, the manufacturer has a right to terminate the
agreement. This does not gpply where the shortfal depends on circumstances
beyond the control of the distributor.

Furthermore the distributor undertakes, in §85.B.7" paragraph, to creste a retail
list price(!) in accordance with the market Stuation in the Member State.

The manufacturer undertakes, in §5.C.2™ paragraph, to grant to the distributor a
discount of standard 37,5% on the Swedish list price.

The distributor may not, according to §5.C.4" paragraph, manufacture or
digribute, directly or indirectly, goods in the territory, which compete with the
contract product.

The distributor undertakes, in §5.C.5" paragraph, to buy the product from the
suppliert”” only. This provision precludes purchase from any other sdler then the
manufacturer.

The distributor must not, according to §5.C.6" paragraph, seek customers
outside the territory, establish any branch or maintain any distribution depot there
for the digtribution of the product.

" The manufacturer is occasionally referred to as the supplier in the agreement.
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The supplier undertakes, in 85.D.1% paragraph, not to grant the exclusive sdes
right in the territory to other persons and not to deliver the product to any
consumer in the territory. Furthermore, the supplier undertekes to implement
prohibitions equa to the provision in 8§5.C.6" paragraph on other exclusive
digtributorsin other territories.

The distributor undertakes, in 88 I paragraph, to provide a sales forecast, for
the product in the following year, to the manufacturer.

The digtributor shall, according to 89, keep the manufacturer currently informed
of his and his competitor's activities. The distributor and the manufacturer agree
to give each other, when requested, comprehensive reports on al matters that
might be of interest for ether the manufacturer or the digtributor, such as the
present market Stuation as well as forecasts for the products and competitive
products, sales prices, other sdes conditions and market strategies applied within
the EEC.}® The digtributor shal promptly report to the manufacturer any magjor
change in his management, organisation, ownership and capita structure. Upon
the request of the manufacturer the distributor shal make avalable to the
manufacturer his detailed calculation of prices of the products.

Whether or not the agreement satisfies the conditions of regulation 2790/99 is
dedlt with in chapter 7. There | will dso ded with those provisons that might be
doubtful from an integration point of view and those that might be beneficid to
both integration and efficiencies.

18 European Economic Community.
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/ Analysis and conclusion.

7.1 Introduction.

This find chapter contains an andyss and concluson of the discusson in the
previous chapters. | dso answer the questions posed in part 1.2. Findly, | apply
the new Commission policy on the agreement described in chapter 6.

7.2 On integration and efficiencies.

EC competition law pursues an economic god aong with the integration god. The
economic god is to promote effective competition. The integration god is to
promote market integration on the common market. The laiter is implemented in
Article 81(1) through the prohibition on agreements affecting trade between
Member States, e.g. price fixing agreements and agreements that share or control
markets. The economic god is implemented in Article 81(1) by the prohibitions
on redrictions on competition. The economic efficiencies obtainable through
vertical agreements are recognised in Article 81(3), which requires tha the
agreements generate economic efficiencies in order to be individualy exempted.
According to case law, Article 81(3) is not applicable to agreements conferring
redrictions on integration, eg. absolute territorid protection, resde price
maintenance and impairment of parale trade. Thus, Article 81(1 and 3) deds
with the economic god, the integration god, and with efficiencies. There is equa
importance paid to the notions, a least from the wording of the Treaty. The
difference in importance depends on the andys's undertaken in the assessment of
Article 81.

As far as case law is concerned it is often only cases concerning agreements,
infringing Article 81(1) and condemned in a Commission-decison, that become
well-known. Where the agreement does not satify the conditions of Article
81(3), the Commisson will condemn it. Agreements being condemned by the
Commisson contain redrictions on integration that cannot be exempted.
Following the Consten-Grundig-case'”®, the application of Article 81(3) shdl take
account of the spirit of Article 81. This precludes the possibility that agreements
being exempted ill redtrict or diminate market integration on the common
market. The efficiencies making an agreement digible to individua exemption
have to be noticeable and objective. The efficiencies aso have to outweigh the
negetive effects on competition from the agreement. An agreement containing
redrictions that are redrictive by object cannot be individualy exempted.
Measures that are considered as redtrictive by object are inter dia restrictions on

17 Joined cases 56 and 58/64. Etablissements Consten S.A R.L. and Grundig-Verkaufs-GmbH
v Commission [1966] ECR 299, 348.
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market integration. This is one example of how the integration god is protected.
One might ask whether or not efficiencies outweighing the negative effects on
competition but not the negetive effects on trade between Member States should
be individudly exempted. Maybe the integration god needs to be emphasised in
this context. | doubt that mere prohibitions on restrictions by object will suffice to
fully protect the integration god in such acase.

The above-mentioned spirit of Article 81 is according to case law to prevent the
edablishment of the common market from being impeded or delayed by
agreements reintroducing trade-borders.'® On the other hand, some restrictions
on integration are permitted because they improve the distribution of goods, i.e.
provide for economic efficiencies®* Prohibitions on active saes are economically
efficient to the manufacturer and the ditributor but they aso redtrict market
integration. Such prohibitions do nat, in theory, diminate market integration snce
passve sdes gill have to be permitted. The main question is whether or not the
extent of passive sdes is sufficient to limit the negative effects of the territorid
protection, i.e. the redriction on integration. There are, however, some
restrictions on integration that can never be individualy or block exempted, since
they do not contribute to the improvement of distribution or any other requirement
of Article 81(3).*? Export bans, absolute territorial protection, prevention of
pardld imports and impairment of pardld trade are examples of measures that do
not contribute to the distribution of products and will therefore never be granted
an individud exemption.™® These are dl redrictions or dimination of market
integration.

Some types of agreements are in genera assumed to improve digtribution and to
facilitate market entry.*®* Such agreements are covered by one of the many block
exemption regulations implemented by the Commission. One condition is that
there remains a red possbility of competition and of cross-border trade. This
way there is protection of both the economic goa (competition) and the
integration goal (trade between Member States).'®

1% See Case 23/67, Brasserie de Haecht SA v Wilkin [1967] ECR 407, 420. The opinion of AG
Roemer. Commission Decision Johnson & Johnson. [1980] OJ L377/16. p. 24 para 35.
Commission Decision Polistil/Arbois. [1984] OJL136/9. p.13 para51. Case T-77/92 Parker Pen
Ltd v Commission [1994] ECR 11-549. p.566 para 46; and Commission Decision Tretorn and
others. [1994] OJL378/45. p.49 para 51.

181 See Commission Decision Junghans. [1977] OJ L30/10. p.15 paras 28, 29 and 33; and
Commission Decision Hennessey - Henkell. [1980] OJL383/11. p.16 para 27.

182 See Commission Decision Johnson & Johnson. [1980] OJ L377/16. p. 25 para 37.
Commission Decision Hennessey - Henkell. [1980] OJ L383/11. p.16 para 32 and p.17 para 34.
Commission Decision Polistil/Arbois. [1984] OJ L136/9. p.14 para 58. Commission Decision
Gosme/Martell - DMP. [1991] OJ L185/23. p.29 para 40; and Commission Decision Tretorn
and others. [1994] OJL378/45. p.51 para 72.

183 Commission Decision Polistil/Arbois. [1984] OJ L136/9. p.14 para58.

184 Commission Decision Hennessey - Henkell. [1980] OJ L383/11. p.16 para 27.

1% Case 170/83 Hydroterm Gerétebau GmbH v Compact del Dott. Ing. Mario Andreoli & C.
Sas. [1984] ECR-111 2999. p.3017 para 15.
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Redtrictions on competition are permitted in EC competition law as long as such
restrictions are not capable of affecting trade between Member States.'® Thisisa
peculiarity of EC competition law compared to other competition law Satutes.
Thus, it is possble to implement agreements that restrict competition on the
common market but only where trade between Member States is not affected.
But, the latter condition is easlly satisfied and the number of agreements escaping
the application of Article 81 following this principle is probably very limited®” On
the other hand, it has become more difficult to consder that an agreement
covering an entire Member States automaticaly affects trade between Member
States.'®®

Although the Green Peper on Verticd Redrants is not a source of the
Commission policy towards vertical redraints, it contains some useful statements
by the Commission. Inter dia the Commisson States its worries about the lack of
integration within the common market and emphasises that the integration god isa
fundamenta objective of EC competition law. The Commisson aso recognises
the absence of pardld trade in the common market dthough it is theoreticaly
possible. It is clear from the wording of the Commission that it is concerned with
the market integration objective in its policy. It emphasises the changed market
gtuation with respect to digtribution where the number of incumbents have been
reduced with the result that the markets are more concentrated and the
undertakings more integrated.*®® The increased corporate integration is motivated
by efficdency gans, eg. reduced trangport time'® Despite the increased
efficiencies these measures dso redrict market integration and there is not
sufficient cross-border trade to counterbalance this increased concentration and
reduced market integration.** The Commission reports on doubts among market
operators on the usefulness of the distinction between active and passive sdes.
The extent of passve sdes gppears to be both limited and opposed by
manufacturers™® The Commisson recognises the dud benefits from vertical
resraints, i.e. promotion of didtribution and promotion of market integration by
fadilitation of merket entry.**®

The importance of market integration in the policy of the Commisson is
emphasised by the fact that under Article 4 of the regulation the Commission

188 Case C-306/96 Javico International and Javico AG v Yves Saint Laurent Parfums SA
(YSLP) [1998] ECR 1-1983. 1-2003 para 15.

187 |t is questionable whether or not it is possible to implement such agreements in practise
because agreements restricting competition on the common market are bound to affect trade
between Member States.

18 Joined Cases C-215 and C-216/96 Carlo Bagnasco v Banca Popolare di Novara and Cassa
di Risparmio di Genovae Imperia[1999] ECR 1-135, para47 et seq.

189 Green Paper on Vertical Restraints. p.6. paras 20-22.

1% Green Paper on Vertical Restraints. p.8. para 28.

191 Green Paper on Vertical Restraints. p.8. para 29.

192 Green Paper on Vertica Restraints. p.69. para 242.

1% Green Paper on Vertical Restraints. p.1. paral et seq.
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exempts from the benefit of the regulation those provisons that redtrict integration.
Such redrictions preclude the entire agreement from the application of the
regulation. Furthermore, the regulation protects market integration stating that the
regulation will not exempt agreements between parties having market shares
below 30% (which is otherwise one condition for the gpplication of the regulation)
where the agreement imposes redrictions that are regtrictive by object. The
restrictions referred to are inter aia restrictions on market integration. Finaly, the
posshility to withdraw the benefit of the regulation only goplies where the
restriction imposed does not satisfy the conditions of Article 81(3). The generd
principle in those Stuations is that restrictions on trade between Member States
ae not indispensable and thus not digible to individud exemption. The
importance of agreement providing for economic efficiencies is best shown by the
fact that economic efficiencies are invoked in order to justify exemption of
agreement, either individualy or block exemption.

Writers of EC competition law literature are split into two camps. Either they
advocate the rule of reason approach with respect to Article 81(1) or they
advocate the importance of integration and the peculiarity of EC competition law
compared to other competition law satutes. Faull and Nikpay emphasise the
importance of the sngle market being sufficiently established before downgrading
the market integration god from a primary to a secondary objective of EC
competition policy. They date that there remain dgnificant price differences
between the Member States. Despite the development of the internd market “...it
is dill too early to relax the objective of integration.” In addition, the proposed
enlargement of the EU will require a“...further process of market integration.”***
Whish'* badicadly agrees with Faull and Nikpay while stating thet the andyss
undertaken in U.S. Antitrust law and the terms therein should not be copied into
EC compeition law.'* | believe that the rationae is that EC comptition law
contains two additiond conditions in comparison to U.S. Antitrust law. Firg, the
pursuit of the market integration goa. Second, the possibility in Article 81(3) to
exempt agreements from the prohibition in Article 81(1).

However, Faull and Nikpay are not totally hogtile towards vertica restraints.
They recognise the bendfits where vertica redraints, athough restricting
competition, increase market integration by facilitating market entry. In such
circumstances Article 81(1) should not apply to the agreement.™”

% Faull, Jand Nikpay, A. p.465.

1% Whish, R. and Sufrin, B. Article 85 and the Rule of Reason, Competition Law. p. 36 et seq.
% Craig, P and de Burca, G. p.906.

" Faull, Jand Nikpay, A. p.565.
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7.3 Is integration paid less importance than
efficiencies in this new policy?

Initidly, it seems like the new Commission policy on verticd restraints takes less
account of market integration compared to the “old” gpproach. Although, as
concluded above, i.e. the fact that the Commission is aware of the insufficient
trade between Member States, the fact that the Commisson emphasises the
importance of market integration and in particular the fact that Article 4 of the
new regulation precludes the application of the regulation to restraints restricting
market integration, prove the awareness on behdf of the Commission of the
importance of market integration. Since this is adso emphassed by the
Commisson and in case law of both the Commission and the Court, there seems
to be sufficient protection of future market integration as wel. Thus, the
integration goa has not become secondary in the new Commission policy. It is
important to stress that this conclusion presupposes that case law is continuoudy
applied as before. Case law provides for amgor part of the protection of market
integration. Furthermore, because the new Commission policy gill puts emphasise
in the pursuit of integration it is not possble to sate that the new policy is a sep
away from the sui generis character of EC competition law.

| would, however, add an argument in favour of the protection of integration in
EC compstition law. It seems to me that restrictions on market integration render
agreements illega only in those cases where the redriction is a hard-core
redtriction or redrictive by object. In dl other Stuations, such as where the
redriction on integration is not tota, the efficiencies tend to outweigh the
restriction on integration. By doing such an assessment the Commisson or the
Court indirectly saysthat the efficiencies provide for an economic vaue to such an
extent that the regtriction on integration should be, to some extent, sacrificed. My
opinion is that there cannot and there should not be put an economic vaue on
integration. Furthermore, the economic god is aready paid importance to as well
as economic efficiencies since they permit for the block exemption of various
agreements that restrict competition and/or integration.

| believe that it is important to pay attention to what the advocates of market
integration in the literature say. EC competition law has a sui generis character
and the system of assessment of other competition law Statutes should not be
copied or goplied without conddering the integration god digtinguishing EC
competition law from other competition law Satutes. Furthermore, with the
continued positive approach towards vertica redtraints it is important to promote
trade between Member States. The distinction between active and passive sales
dated by the Commisson does not seem to be sufficient in order to avoid
compartmentalisation of the common market. With the extended use of the
Internet-advertisng and the expected enlargement of the EU, bans on active sdes
should be prohibited. The findings of the Commission in the Green Pgper on the
market Stuation support this conclusion.
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7.4 On the agreement.

7.4.1 Generally.

Congdering the fact that the agreement is drawn up with the purpose of fulfilling
the conditions of Commisson regulation 1983/83, there are not any surprisng
effects from the agreement with respect to EC competition law issues. As far as
efficiencies are concerned, the agreement provides for the efficiencies recognised
by the Commisson when implementing the block exemption. These efficiencies
have been dedt with in this thess and | shdl briefly mention these efficiencies in
this concluson. Firg, dthough the manufacturer is not a minor undertaking
covered by the de-minimis doctrine, it still needs help in order to enter foreign
markets. This agreement facilitates market entry on the market of the exclusive
territory. Second, the entry on the market of the products of the manufacturer will
increase the number of market incumbents thereby benefiting consumers who now
have a wider range of brands to choose from. This is labeled increased
interbrand competition. These measures increase market integration. Furthermore,
because of the increased interbrand competition, prices will be lower.

The agreement might aso provide for the generd anti-competitive effects from
verticd redraints and exclusive digtribution agreements dedlt with in this thess.
Fire, the agreement will affect trade between Member States in that the
agreement will to some extent limit the amount of purchase of the contract goods
from didributors in other exclusive territories on the common market. Second,
except for the permitted passive sdes and pardld trade that has to be alowed,
thereisarisk of market foreclosure in that the exclusive digtributor is the only one
sling the contract goods within the exclusive territory. Potentia buyers need to
seek thelr purchase outside the territory if they do not want to purchase from the
exclusve didributor or if the exclusve didributor refuses to supply. Other
digtributors Stuated in the exclusve territory are not able to sdll the contract
goods. Findly, the agreement reduces the number of distributors of the specific
brand in the territory thereby reducing intrabrand competition. It is important to
emphasise that exclusive digtribution agreements are subject to block exemption
because it has been established that such agreements do more good than harm to
competition and market integration on the common market. This particular
agreement is no exception to that generd principle.

7.4.2 The new policy applied on the agreement.

82 of the agreement provides for a posshility for the manufacturer to obtain
information on the potentid existence of pardld trade. However, | am fully avare
of the importance to the manufacturer of such information. It is necessary to
upervise the commercid activity of the digtributor to fully obtain the economic

53



efficiencies from the exclusve didtribution agreement. Where the latter is the only
purpose of the request for information, EC competition law raises no concerns.
The purpose of §5.B.7" paragraph in combination with the info obtained
according to 82 from the digtributor, is to enable the manufacturer to supervise
the sales efforts and the sdes obtained by the digtributor. These are judtifiable
measures to teke if the manufacturer is to obtain the economic efficiencies
judtifying the vertica restraints. Recommended price lists are dlowed but they
must not provide for resae price maintenance. The latter precludes the application
of regulation 2790/99 according to Article 4(a).

The provision in §5.C.2™ paragraph grants a discount compared to Swedish
prices. As has previoudy been established, potentid pardld trade could be
profitable wherever there are price differences between different geographic
markets. The information required in 82 could be a measure to prevent such
padld trade. Taking the entire agreement into account this is hardly likey
because there are no prohibitions or sanctions on such trade imposed in the
agreement.

The non-compete clause in §5.C.4™ paragraph is interesting to the extent thet the
Commission states in the Guiddines™, that exclusive distribution in combination
with non-compete clauses are exempted on the condition that the redtrictions do
not confer market foreclosure. Because of the absence of any information
concerning this question | will not go any further into thisissue.

§5.C.5" paragraph contains an exclusive purchase dlause. Such dauses are
exempted according to Article 2.1. of the regulaion. This clause removes the
possibility to purchase the goods from padld traders This exdusvity is
necessary to protect the market entry of the manufacturer. On the other hand,
exclusve didribution and exclusve purchasing might lead to market partitioning.
Because of the inherent redtriction of intrabrand competition, the Commission will
not exempt such agreements where the market share exceeds 30%.'%*

§5.C.6" paragraph prohibits active sales outside the exclusive territory. Case law
permits such restrictions on integration as long as passve sdes are il dlowed or
not prohibited in the agreement. The request for information according to 82 in
the agreement must not provide for any possbility on behdf of the manufacturer
to prevent or redtrict passive sdes. The protection of integration in this case is
even more important since the exclusive territory covers the entire Member State.

Furthermore, §5.D.1% paragraph provides that the manufacturer shall not provide
the contract goods to any other distributor in the exclugive territory. Nor will the
manufacturer supply any consumers in the territory. In addition, the manufacturer
undertakes to implement these requirements in agreements with other exclusive

1% Commission Guidelines on Vertical Restraints. [2000] OJ C291/33, paras 166-172.
199 Commission Guidelines on Vertical Restraints. [2000] OJ C291/33, paras 161-172.
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digributors in other exclusive teritories. In a gdtuation like the present it is
important that passve sdes are permitted. The economic efficiencies obtainable
from these redtrictions on integration are inter dia that the distributor needs this
commercid security to make the necessary investments. It is important to
remember that the restrictions must not provide for any market partitioning.

Regulation 2790/99 does not date anything about provisions like 88 1%
paragraph. If the manufacturer imposes smilar provisons in dl its exclusve
distribution agreements on the common market there is arisk that the information
provided by the saes forecas might provide the manufacturer with enough
information to monitor and avoid potentid sales between the exclusive territories.
On the other hand, this provison might intend to assure the manufacturer that the
digtributor puts in his best effort in the sdle and promotion of the contract goods.
The same concerns and arguments in favour of the legdity of the provisons can
be applied with respect to 89. By knowing the sdes forecasts of his distributors
the manufacturer is able to foresee any cross-border trade. The manufacturer is
hereby enabled to restrict supply to the distributor to the amount predicted by the
digtributor for its own territory. Sales targets in generd might be used in order to
limit the practica possibility of the distributor to answer to requedts for passve
sdes or to undertake parallel trade. This Situation arises because the sdes targets
are based on the estimated sdes within the exclusve territory, which is often the
entire Member State. The sdles targets imposed in 85.A. intend to provide for the
right of termination on behdf of the manufacturer. There is nothing in the context
of the provison that suggests that the purpose of this provison is to redtrict
passive sales and parald trade.

The assessment in the new Commission policy emphasises the importance of
interbrand competition remaining on the market. The agreement shall be assessed
taking account of the economic and legd context. The question of market
integration is dso important. Since the market share of the manufacturer is not
known it is important to state that the mere fact that the market share exceeds
10% does not judtify a presumption of infringement of Article 81(1). Since the
agreement, in 85C, 4" paragraph prohibits the distributor from sdlling competing
goods the agreement fulfils the conditions in the Commisson Guiddines of the
sngle branding group. The main negative effect from such agreements is market
foreclosure. The same effect is generated by agreements in the limited distribution
group, i.e. where the manufacturer only sdlls to a limited number of buyers. Such
agreements aso reduce intrabrand competition. 85D of the agreement contain
such a provision. 85C, 6" paragraph limits the territory of active sdes of the
digtributor. Such restrictions fulfil the requirements of the market partitioning
group in the Guiddines. These redrictions reduce intrabrand competition and
facilitate market partitioning.

The generd principle of the Commission is that there has to be red efficienciesin
order for the agreement to be exempted if the agreement reduces intrabrand

55



competition. The main pro-competitive effect of this excusve didribution
agreement is that the digtributor will focus his efforts on the manufacturer’ s brand.
The agreement increases market integration by facilitating market entry. In
addition, exclusive distribution agreements are likely to be individualy exempted
because such agreements generaly lead to improvement in distribution.”® In
addition, since the agreement alows for market entry of yet another distributor
there will be increased interbrand competition. The Commisson policy is that
excdudve didribution in combination with non-compete obligations will be
exempted, but only where there is no foreclosure effect. Because there is no
foreclosure effect shown by the provisons of the agreement it is likely that the
agreement is digible to block exemption from the new block exemption
regulation. | do not raise any EC competition law concerns againg the block
exemption of the agreement.

Thus, despite the specific redrictions on market integration, there are dill
advantages to both market integration and competition. These advantages
outweigh the disadvantages on market integration. The agreement is therefore
beneficid to market integration as well. Hence, there are redtrictions on market
integration but these are outweighed by the advantages from the agreement of
both market integration and competition on the common market.

2% Commission Decision Hennessey - Henkell. [1980] OJ L383/11. p.16 para 27.
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