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Preface

The GATT/WTO has not been covered in any of the compulsory subjects in the
law programme, and there are no eectives on the subject. This is something that
should be made clear dready at the outset, because it puts the thesis in the right
perspective. Like dl other law students, | knew nothing about the subject when |
garted to work on the thesis, and even now, my expertise only dates back a few
months. The problem is compounded by the sheer complexity of the subject
matter. Someone said about the Audrdian Native Title Act 1976 (Cth) that
reading it was like “reading porridge’, but having read both the Native Title Act
and the GATT | can honedly say that the former is like a comic magazine
compared to the latter. Under these circumatances, it is difficult not to write a
predominantly descriptive thess. Nevertheless, there is a fair bit of independent
anadysis, both in the mainly descriptive Chapters 1-4 and in Chapters 5 and 6.

A thess, normaly, should have a specific and limited purpose. Furthermore, this
purpose should be pursued by consequently employing a certain method suitable
to the task at hand. The present thesis does not purport to do that other than to a
certan extent. The main “deviaion” from this formula lies in the many descriptive
parts of the thes's, which were necessary in order for myself to get acquainted
with the subject. Besides, Snce we were told to write with other students in mind,
these parts are probably necessary for the reader, too, assuming that the reader
has as little background knowledge of the GATT as | did when | sarted writing
the thesis. Thus, it would be afairly pointless exercise to investigate the meaning
of the words “substantidly dl thetrade’ in GATT Article XXIV without supplying
any background information on what the GATT is in the firg place. In fact, in
previous theses | have been accused of providing too little background
information, leaving it to the reeder to find out the necessary information. This
time, | wanted to do it right.

Chapter 4 gticks out from the rest. Arguably, it could be left out atogether. On
the other hand, when it says in Chapter 3 that the EC and its member dtates are
al parties to the WTO, this raises the question of how that can be. A footnote
that merely says that the WTO Agreement is a so-cdled “mixed agreement”
under internd EC law probably does not clarify things, and only raises more
questions. Probably, it is wise to include a Chapter that methodicaly explains how
the externd powers of the EC and its members states work. As | said, | do not
want to include too little background information. Not again.

The purpose of the thesisisto look into the question of whether Article XXIV:8is
justicidble. Thisis clear dready from the cover, and an answer to that question is
arived a, usng legd methods. However, with al the descriptive bits in thess, it
could perhaps be argued that its title does not adequately reflect its contents.
Againg this can be said that the background informetion is not there for its own



sake, but rather serves to put the purpose of the thesis in the right perspective.
Besides, | likethetitle. It looks good.

Enough said. Enjoy!



Abbreviations

ALJR
ALR
BYIL
CLR
CRTA
CTG
DSB
DSU
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ECJ
ECR
EU
GATT
ICJ
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NAFTA
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1 Introduction

1.1 About the Subject

1.1.1 GATT/WTO - Law or Economics?

According to the view that held sway in the thirties, the subject matter of trade
agreements was not something that should be lft for lawyers to ded with. Hudec
quotes a 1932 report of the League of Nations Economic Committee, which is
well worth quoting again in this context. The report says that

“... bodies composed of judges, who cannot be thoroughly well acquainted with all the
details of economic life, and who are rather inclined to rely on criteria of pure law in judging
cases in which situations of fact and technical considerations are of predominant
importance, do not always appear to operate in away satisfactory to the parties. Moreover,
it appears... that the [International] Court itself is of the opinion that judicial settlement is
not alway's the best way of settling disputes of an economic nature.”*

Severd comments can be made regarding this statement. Firdtly, it assumes that
only economic congderations are taken into account when drafting trade
agreements, including the GATT. That is not true. In fact, some of the principles
underlying the GATT, such as the most-favoured-nation principle, do not make
economic sense in the view of some economists. The idea seems to be that the
principle undermines the more important principle of reciprocity and creates a
free-rider problen.? The rationde behind this principle, which has been a
compulsory component of virtualy every free trade agreement since the 19"
century, is thus obvioudy not of an exdusively economic nature®

Also, as Hudec rightly points out, the law deds mainly with economic matters
anyway, some of which are highly complex. An example of such a complex area
of law, which is growing in importance, would be competition law. If lavyers are
competent to deal with matters of cartels and abuse of a dominant position, then
surdly they have aroleto play in the regulation of internationdl trade relations:*

Having sad that, it must be conceded that the GATT/WTO cannot be fully
understood without a least a basc understanding of economic principles.

! League of Nations, Procedure for the Friendly Settlement of Economic Disputes between
States (Official N0.C.57.M.32.1932.11.B), p. 4. The quote appears at pp. 25-26 in Hudec's
book.

2 See McMillan, in Anderson/Blackhurst, at 292-306.

® See for example Tumlir, in Petersmann et al, at 6-10. The most-favoured-nation principle will
be further discussed in Chapter 3.3.1.2.

*In fact, every legal subject borders on other scientific and academic disciplines to a greater
or lesser extent. This does not mean that they are outside the lawyers' competence.



Knowledge of economics can dso be practicaly useful when interpreting its
provisons. Also, alawyer has to be aware of the limits of what can be practicaly
achieved vialega regulation, and what problems are better solved by economigts.
To put it in aless forma fashion, the lawyer has to be sendtive as to where the
law stops and economics take over.

The answer to the question posed in the sub-heading above must be that the
GATT/WTO can, and indeed should, be approached by both lawyers and
economists from their respective view-points, with due regard to the limitations of
each discipline.

1.1.2 IstheWorld being Subdivided into Different Trade
Blocs?

Increased internationd interdependence and growing internationa co-operation
have resulted in two pardld tendencies, that to some extent are mutudly
contradictive: globdisation and regiondisation. Globdisation, which predates
regiondisation, quickly ran into difficultiess manly because of the highly
heterogeneous nature of the world community. Among states with widdly diverse
sets of values and agendas, it was al but impossible to agree on common, truly
universd principles. Thisis dtill the case today, and one topical example would be
the handling of the crissin Kosovo. The Western states dl seem to rank human
rights and democracy far higher than they rank the cusomary internationd law
principle of non-intervention, and in this case even higher than the prohibition on
the use of force in the relations between states, accordingly they perceive military
action againg Yugodaviato be judtified. Indeed, by regiond, European standards
it certainly is, and NATO understandably wants to gpply those standards when
solving a European problem. However, the use of force has been regulated at the
globd levd in the Charter of the United Nations, and the views of dates other
than those of the Western world had to be taken into account in that document.
Very few of those states were democracies a the time the Charter was drafted,
and too few have become democracies since. Also, some of them have rather
goppaling human rights records. Understandably, they are not eager to derogate
from the principle of non-intervention, and so China and Russa would have
blocked any attempts by the Security Council to intervene. Their concurring
votes’ in favour of authorising military force againgt Y ugodavia would have been
essentiad in order to make the present NATO operations legd under current
internationa law.

® The Charter, Article 27(3). In practice, however, an abstention from a permanent member of
the Security Council does not preclude the adoption of aresolution, in spite of the letter of
the law, that requires the concurring votes of all its permanent members (see Security
Council Resolution 678).



The same problems arise in the context of world trade. Economic theories and
liberd thought both spring from mainly western sources, which has made it
difficult to make GATT the truly universa trade regime it was meant to be. The
problem is of course compounded by the enormous gap between the countries of
the world as regards their level of economic development. Insteed, the vast
mgority of European states are now part of aregiona organisation, the EU. It has
a higher degree of economic and politica integration than the GATT countries
have ever had, and the organisationa superstructure that the GATT failed to get
when the ITO foundered (more on which later). Potentidly, this raises the
possibility of a protectionist and dlegedly sdf-sufficient Europe raising barriers
agang the rest of the world, thereby eroding the globa system.

As Anderson points out, other countries can react in one or both of two different
ways in the face of other countries integrating into economicaly powerful trade
blocs® One would be to form their own regiona organisations to balance the
ones formed dsawhere, and the other would be to increase their efforts at
drengthening the globa system, i.e. the GATT. Recent higtory shows that both
have been quite prevdent. A large number of different regiona integration
schemes have been created between parties to the GATT/WTO,” bt &t the same
time, the multilatera system has been srengthened, and the GATT itsdf is now
administered by a fully-fledged internationa organisation, the WTO.

It is beyond the scope of the present thesis to investigate whether and to what

extent regiondiam is changing the political map of the world, or to what extent it

has taken place at the expense of globaism. Economists seem to think, however,

that as far as economics is concerned, regiona trading arrangements have had a
positive impact on the world economy.®

Having said that, it is also true that the rules of the GATT governing free trade
aress and customs unions® are the ones that have been mogt flexibly construed in

® Anderson, in Anderson/Blackhurst, at 2-3.

" 104 regional trade agreements have been notified to the GATT/WTO under Article
XXIV:(7)(d). Of those, 107 are still in force. At the same time, practically no such agreement
was ever formally approved of by the GATT, and no decision has been taken on any of the
68 agreements that are currently reviewed by the CRTA under WTO procedures (source:
www.wto.org/eol/e/wto08/wto8 58 and www.wto.org/wto/develop/regional.htm). This has
led to a great deal of legal uncertainty in this regard, and has encouraged parties to such
agreements to interpret the rules very flexibly. Apparently, it also has not helped that the
“ordinary” dispute settlement procedures of the WTO are now applicable to disputes with
respect to any matters arising under Article XXIV (paragraph 12 of the Understanding on
the Interpretation of Article XXIV of the General Agreement on Tariffs and Trade 1994). No
claims have as yet been made against a Member of the WTO under those procedures for
violation of Article XXIV. For some reason, the states are reluctant to sue for violation of
that Article, as opposed to violation of other provisions of the WTO.

8 See the conclusions drawn by Blackhurst and Henderson, in Anderson/Blackhurst at 429-
430.

° Article XX1V. An overview of its provisions will be given in Chapter 3.3.3.




practice - some would say “violated” is amore proper term. Thisfact, dong with
the large number of regiond integration agreementsin force, makes it important to
review the functioning of those rules. After dl, there are no guarantees that future
free trade areas and customs unions will have as positive an effect on world trade
as the current ones.

It may be of course, that questions regarding tariff levels are incressingly
becoming less important, since the difference between MFN-levels and the zero-
levels applied in customs unions and free trade areas are rapidly decreasing.™
However, the issue goes beyond mere tariff levels Regiond integration
arrangements aso affect the gpplication of subsidies, quantitative restrictions and
other redrictive regulations of commerce. Furthermore, in addition to the
acknowledged economic importance of customs unions and free trade aress,
Article XXIV can dso be put in the wider context of globdism versus
regionalism, which is an issue of far-reaching political ramifications. Last but not
leadt, it has dready been said that Article XXIV is arguably the mogt violated
provison in the GATT. Now, from a lawyer’'s standpoint that represents a redl
chdlenge. If the GATT/WTO in its entirety should be consdered outsde the
lawyers competence, then what does that say about Article XXIV?

1.2 Limitation of the Scope of the Present
Thesis

The European Economic Community, as it was cdled then, was the fird red
chdlenge to GATT Artide XXIV on customs unions and free trade aress.
However, its compatibility with those rules shdl not be tregted in this thesis.

Furthermore, the provisons of Article XXIV are detailed and extensve, so there
is no scope here to look into the whole Article. The focus will be on the
requirement for free trade areas that “duties and other redtrictive regulations of
commerce ... are diminaied on substantially all the trade between the
condituent territories in products originating in such teritories. [Emphasis
added]”.™* A similar requirement gpplies to customs unions™ which will dso be
covered.”® Furthermore, problems relating to customs unions and free trade areas
that have to do with other agreements under the umbrella of the WTO, such as
the Generd Agreement on Trade in Services (the GATS) shall not be pursued.

1% According to Roessler, in Anderson/Blackhurst at 315, the average tariffs of the United
States, the EC and Japan ranged between 3-5 percent before the Uruguay round. This means
tariffs are arguably no longer the threat they used to be to international trade.

" Article XX1V:8(b).

2 Article XX1V:8(a).

3 There are no indications that the requirement is substantively different for customs
unions than for free trade areas.



1.3 Purpose

The purpose of this thesis is to answer the question: are the words “ substantialy
dl the trade’ of Article XXIV of the GATT judiciable? If nat, is it because the
provison is of such anature (“economic”) that it cannot be properly dedt with by
lawyers, or isthere perhaps some other reason?

1.4 Materials and Method

The WTO agreement and al covered agreements, which include the GATT, are
reproduced in Dennin and in Benedek. Although the latter is in German, it is a
very handy pocket edition. All texts can aso be found by consulting the WTO
home page (Www.wto.org). The GATT is reproduced in Lowenfeld and in Hilf
(et d), but the WTO Agreement is obvioudy not included, since these books are
from the early 80's. Excerpts from some of the provisionsthat are the focus of the
present thes's are reproduced in Supplement A. As for EC law, the consolidated
verson of the Tresty of Rome can be found a europaeu.int/eur.-
ledeultregties/dat/ec_cons treaty en.pdf (which is not a www-ste) and in the
third edition of Europaftrdrag (Swedish). The unconsolidated verson can be
found in European Union Law Guide.* As is the case with the WTO
Agreement, some provisions are reproduced in the supplement.

WTO documents are available via the Internet. Unfortunately, not al documents
desling with this subject maiter are available, but on the other hand, it seems many
documents essentidly contain the same or Smilar materid.

The best book for an introduction to the WTO isin my view that by Lowenfeld,
in gpite of the fact that it was written dmost twenty years ago. | can dso
recommend Van Houtte's book. Anderson/Blackhurst is excdlent compilation of
essays written mainly by economigts, but is not difficult to understand for lawyers
thanks to the high quality of the writers.

The bibliography only includes books that | have actudly used for thisthess. For
a more comprehensive list of literature on the GATT/WTO, please conault the
bibliography in Benedek.

In order to examine the questions posed above, the firg three Chapters are
mainly of adescriptive nature. The method used is Smply to summarise aspects of
the GATT/WTO that are rlevant for putting the legal anadlyss in Chapter 5 and
the Conclusionsis Chapter 6 in the right context. Nevertheless, there will be some
independent andysis even in these Chapters. Chapter 4 briefly outlines the
externd competence of the EC and contrasts the EC with a federd date. In
Chapter 5, | have used traditiona lega methods to construe and interpret WTO

“ This version of the Treaty of Rome employs American spelling, which is hardly correct.



documents in order to find what the law is on this particular subject. To put it
differently, an attempt has been made to predict how an independent court would
have decided if a case concerning GATT Article XXIV came before it, assuming
that there was a strong habit of obedience among those affected by the court’s
decisons and the court thus did not have to make any political consderations.

Chapter 6 contains conclusons and anadyss.

1.5 Terminology

In this thesis, “the GATT” will be used to refer to both the agreement concluded
in 1947 (GATT 1947) and the text that isincluded in Annex 1A to the agreement
establishing the WTO (GATT 1994). With minor differences, they are identicd,
S0 it does not redlly matter which one is meant in any given context.™

In some cases, when the work towards world trade liberaisation is referred to
more genericdly, the WTO, the GATT or even GATT/WTO ae usd
interchangeably. Hopefully, it will be clear from the context what is meant.

Since the European Union (the EU) has no lega persondity, it cannot be party to
any internationd agreements. It is the European Communities that are capable of
binding themselves on the international scene, and of these, only the European
Community will be covered and referred to. Some of what is said about the EC
may be true for the other communities, but no attempt has been made to account
for when this might be the case. The Treaty establishing the rdevant community
should be consulted.

> The two texts are, however, “legally distinct” according to Article 11:4 of the Treaty
establishing the WTO.

10



2 Historical Background:

2.1 The New World Order

Why was the GATT concluded in the first place? The reasons date back to the
twenties and thirties, when states paid lip-service to the high idedls of free trade,
as expressed in a number of solemn treeties and lofty declarations, while in fact
the redlity was quite different. Protectionist policies were ripe during that period of
nationdism and ideologica tensons, and the Stuation was particularly bad in the
thirties. Tariffs were raised to record levels dl over the world in response to the
American Smoot-Harley tariff of 1930, quantitative restrictions were imposed and
currencies were depreciated in order to boost exports. States also displayed a
rather stunning creetivity when it came to devising new types to barriers to trade.
Germany, for example, had in force a number of trade agreements with smaler
countries under which Germany paid for her imports from those countries with
scrip or inconvertible marks, that could only be used to make purchases in
Germany at prices set by the Germans. As a result, the world economy suffered,
and that in its turn helped precipitate the outbresk of World War 11.%

After the war, the victorious states, mainly the United States and Britain, were
intent on establishing anew world order. The “old order”, in which the doctrine of
date sovereignty ruled supreme, was a regime according to which a state was
subordinate to nothing but God.*® Consequently, states were free to act as they
pleased, wegther they decided to use force against another member of the
internationad community or raise tariffs. The “new” world order would have to
include a limitation of these sovereign powers, which were to some extent the root
of the evil. This meant “legdisng” internationd relations to a greeter extent than
was previoudy the case. The credtion of supra-nationd inditution with grester
power than the ones established by the League of Nations was aso part of the
“legdigng” scheme.

With the main aim of “sav[ing] succeeding generations from the scourge of war”, ™
the United Nations was crested in 1945. The Charter of the United Nations, its
founding document, dso contained a legdly binding provison to the effect that

'® This Chapter is based on Hallstrém, pp. 22-46, Lowenfeld, pp.11-21, and Hudec, pp. 3-61.

7 At the time, the connection between free trade and prosperity was not obvious to most
people. As Lowenfeld notes at p.103, it was widely believed in the US at the turn of the
century that protectionism was the reason for American affluence, and that free trade was a
threat to that prosperity.

'8 The doctrine of the sovereign nation state had held sway since the late 16" century, when
the supra-national influence of the Catholic church dwindled as a result of the reformation
and the renaissance. Early proponentsincluded the French legal philosopher Jean Bodin.

19 Charter of the United Nations, preamble. The Charter of the United Nations will hereinafter
be referred to as "the Charter”.
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“[a]ll members shdl refrain in thelr internationa relations from the threat or use of
force againgt the territoria integrity or political independence of any state’,° and
vested the Security Council with a virtud monopoly in the use of force?* The
Security Council, in its turn, could only use force in order to “maintain or restore
internationa peace and security”.? Thus the use of force between states hed in
effect been outlawed.”

These developments were pardlded in the field of economics. Even during the
war, British and American trade experts had met in informal meetings to discuss
the post-war economic order. They al agreed that free trade was a condictio
sine qua non of a peaceful post-war world order, and that detailed and stringent
rules were necessary to this end. Also, provison had to be made for srict and
compulsory enforcement procedures for those rules. A novelty was the consensus
that future trade agreements would have to be multilaterd rather than bilaterd.
This was a consequence of the emerging spirit of globaism, but it dso makes
more sense in economic terms (see Chapter 3.3.1.2).

Apparently, it was not that difficult for the trade experts to agree. It was dl a
meatter of economic theory. A different story atogether was to sdll the concept to
the world's governments, as we shall see later.

A few months after World War 11, in December 1945, there was a joint British-
American proposa on the bass of which the Charter for an International Trade
Organisation was to be negotiated. With some modifications, the proposa had its
intellectud originsin the informa meetings between Anglo-American trade experts
during the war. The proposa was seized upon by the Economic and Socid
Council of the United Nations, which convened a conference and created a
committee, which was charged with preparing a more detailed proposal. Once
the preparatory committee had adopted that proposal, the matter was to be
referred to the plenary conference, which should reconvene a alater stage.

“ The Charter, Article 2(4).

#! states could only use force in individual and collective self-defence (the Charter, Article
51), and even then the right expired when the Security Council had “taken measures
necessary to maintain international peace and security”.

% The Charter, Chapter VI, Article 39.

% Obviously, this did not mean that no armed conflicts ever occurred after the entry into
force of the Charter. This is partly because the international legal system is not strong
enough to deter states completely from engaging in breaches, but also because the
“founding fathers” of the United Nations did not foresee that future armed conflicts would
mainly take place within states, not between them. The draftsmen of the Charter believed
that only states, and no other entities such as political fractions and guerrilla movements
within them, would remain actors on the international scene. Nor did they foresee that
conglomerations of states (such as the European Union) would be created. The situation
was slightly different as regardsthe GATT and the WTO. Even the GATT envisaged that “a
separate customs territory possessing full autonomy in the conduct of its external
commercia relations... may accede to this agreement” (Article XXXIII, compare Article
XXIV:1). Asfor the WTO, the EC is one of the original Members.

12



The proposals a this stage al contained drict rules of conduct regarding
commercia policy measures, such as tariffs, quantitetive restrictions and export
subgdies, and they dso contained provisons on employment and competition
policy. To back up the substantive rules, a full-fledged international organisation
was to be formed, and find apped in the dispute settlement procedure was to lie
with the International Court of Justice. Furthermore, it was envisaged that the new
International Trade Organisation was to be a United Nations organ, open to dl of
the United Nations membership.

What happened, however, was that the stringency of the rules were successively
watered down in the face of resistance from a number of governments. There was
aso some opposition againg the involvement of the International Court of Justice,
and in the fina proposd, its role was confined to giving advisory opinions. They
are, of course, not binding, and the find decison on whether the ICJ s decisions
should be adopted was to be taken by the organisation itsdlf, according to its own
decision-making procedures. Even these less onerous obligations, however, were
too much for the world's governments. Although the ITO Charter was agreed
upon, after much debate, a the Havana Conference in late 1947, it failed to win
the necessary support of the American Congress. Without American ratification
of the ITO, there was no point in pursuing the matter any further. Other
governments thus refrained from seeking raification from their respective
parliaments, and so the ITO charter never came into force.

2.2 “ITO light”, a.k.a. the GATT

Fortunately, the struggle for free trade did not end there, possibly because the
maor trading nations were eager not to repeat the mistakes of the inter-war
years. In fact, a the time of the demise of the ITO, afdlback option had dready
been prepared.

About sx months before the Havana Conference, the United States and a few
other countries decided they could not wait for the ITO to come into force. They
thought that tariffs should be brought down immediatdly, and to that end they
entered into tariff negotiations with each other. Once tariff concessons had been
agreed upon, it was necessary to agree on alega regime that would govern those
concessions, and for that purpose, Chapter V of the ITO Charter was “lifted out”
and signed separately. The Chapter dedls with commercid policy measures, and
as a separate agreement, it was named the Generd Agreement on Tariffs and
Trade, i.e GATT.*

# Neither Chapter V of the ITO Charter nor the GATT or specifically prohibits the imposition
of tariffs, but provides for procedures for their negotiation and gradual abolition. Also, the
Most Favoured Nation principle (MFN) stipulates that a tariff imposed on a certain
commodity by one signatory state has to be imposed equally on the like products of all
signatory states, irrespective of origin. The choice of Chapter V of the ITO Charter to

13



It is believed that the GATT was not meant to last very long, and was supposed
to be replaced by the ITO as soon as its charter came into force. This is
evidenced, inter alia, by the fact that the GATT entered into force by way of a
“Protocol of Provisond Application”. However, there are indications that the
sgnatory states of the GATT counted on the possibility of the ITO foundering.
How else can the existence of dispute settlement procedures in Chapter V of the
ITO Charter and in the GATT? be explained, given the existence of a separate
Chapter in the ITO with provisons for dispute settlement? It seems that the
drafters of the ITO Charter suspected at an early stage that there would be alack
of support for the kind of powerful, supra-nationd international organisation that
the 1TO represented, and that Chapter V. might be extracted from the ITO
Charter and signed as a separate agreement. In that case, it would be necessary
for that agreement to contain provisons on dispute settlement.

The GATT lacked the strong organisationd structure envisaged for the ITO. Its
only “organ” was “THE CONTRACTING PARTIES’, which smply conssted
of representatives of al the dates parties to the GATT. THE CONTRACTING
PARTIES could teke decisons rdaing to the implementation of the GATT and
settle disputes, but it was no judicia body, and other considerations than those
that are drictly lega certanly influenced its decison-making. Overdl, the
enforcement of GATT rules was quite weak, and depended on the good faith of
the contracting parties®

As it turned out, the application of the GATT was anything but “provisond”. It
was not until the WTO Agreement came into force that the GATT was findly
replaced, not by the ITO, but by something roughly similar.

2.3 The Road to the WTO

In the first decade or so after the conclusion of the GATT, the level of adherence
to its provisons was quite high. There were severa reasons for this. Firgly, there
was a fairly far-reaching consensus regarding the nature of the necessary trade
rules as among the rather narrow, mainly western group of states that made up the
contracting parties. With firm roots in libera thought they dl agreed that in
principle, trade should be as free as possible and that obstacles should be
removed. A second reason for the success of GATT in the 1950s was the fact
that the Second World War ill lurked fresh in the collective memories of the
decison-makers, diplomats and economists of the day. If the dternative to a strict

govern these states' tariff negotiations was of course a natural one; they were dl familiar
with its provisions, and had already more or less agreed to its terms. There will be more on
the MEN principle and the basic provisions of the GATT/WTO in Chapter 3.

® Articles XXI1 and X X111 of the GATT.

% Also, the GATT never became a specialised agency of the UN, as opposed to what the
I TO was supposed to have become. Wallace, at 282, seems misinformed.
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adherence to the GATT was palitical tenson, economic crises and possibly even
armed internationa conflicts, then the GATT was certainly to be preferred.

Soon, however, problems arose. This was partly due to the fact that the GATT
was anything but gap-less, in spite of the care taken by its drafters to creste a
drict, detailled code of conduct in the fidd of world trade. Also, the GATT
membership increased in a way that was unforeseen at the time of its drafting.
Mog of these new members were recruited from among developing nations,
whose agendas differed dightly from those of the origind, mainly western States.
A third chalenge to the GATT was the emergence of the EEC. It is of course true
that the GATT did make provison in its Article XXIV for the cregtion of free
trade areas and customs unions, but nevertheless, the EEC represented a major
chdlengeto the GATT system.

The problem of filling gapsin the GATT was smply solved by negotiating detailed
separate agreements, each dealing with specific issues, which complemented the
various GATT provisons. Thus during the negotiating rounds”” that followed in
the following decades separate agreements were concluded on subjects as
diverse as subgdies, customs vdudion, import licenang and government
procurement. The relaionship of these sde agreements to the GATT was
ambiguous, as Van Houtte states?® The codes are full-bodied tresties, while the
GATT isonly of provisond gpplication, which would mean tha the Codes are
superior. On the other hand, these agreements were dl concluded within the
framework of the GATT, which remains the overriding, al-encompassing main
document. Thus, according to Van Houtte, many “assume’ that the GATT
prevails®

In practice, the subgtantive conflicts between GATT and the various sde
agreements may have been of little practical sgnificance. A more serious problem
was the fact that each of the various sde agreements had its own dispute
settlement procedures and its own membership. In any given dispute, it had to be
worked out what agreements were in force between the parties to the particular
dispute, and what parts of the dispute should be settled under what procedures, if
some issues could reasonably be said to relate to more than one legal document.

" These “rounds’, as they have come to be called, have been named after persons or the
cities or countries where they took place. The famous“GATT rounds’ that took placein the
60s and 70s were, in turn: the “ Dillon Round” (1960-61), the “Kennedy Round” (1964-67) and
the “Tokyo Round”. The last “round” was the “Uruguay Round”, which started in 1986 and
resulted in the creation of the WTO. During these rounds, tariff reductions were also
negotiated. See Chapter 2.2.3.2.

% At 53.

* The better view is probably that the ordinary rules of treaty law apply. Thus, if two parties
to a multilateral treaty negotiate a treaty as between themselves with inconsistent
provisions, it is this latter treaty that prevails as between the parties to that treaty (Vienna
Convention on the Law of Treaties, Article 30(3) and (4)). Applying the principle of Lex
Specialis would yield the same conclusion.
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The participation of a large number of third world countries in the GATT, the
second problem, shdl not be treated in depth here. As for the third “problem”,
the EC and the GATT/WTO, it has dready been sad that it lies without the
scope of this thess. What is important for the moment is to see what changes
were brought about by the arrival of the WTO. In this context, it is important to
bear in mind how complex the whole system had become, with the GATT and its
various Sde agreements. A mgor overhaul of the entire syslem was necessary,
and in particular, the rules needed to become less complicated easier to use.
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3 Overview of the WTO and the
GATT~

3.1 The Importance of Trade

As Lowenfdd points out,* the richest societies have generaly been the ones that
have engaged in trade. Thus, subgstantid empirical evidence suggests that trade
results in increased prosperity, and thisis borne out by modern economic theory.
An atempt will be made here to explain briefly exactly why trade creates

prospeity.

To begin with, trade is necessary to overcome what economists cal absolute
scarcity. A country that has no ail will amply have to import it, and the same is
obvioudy true of other commodities.

Furthermore, free trade makes possble a high degree of specialisation and
efficiency. Producing a commodity close to where the necessary raw materias
are to be found, for example, brings down transportation cogts. Barriers to trade
and investment would force an entrepreneur to produce the commodity
elsawhere, which would increase costs and thus be inefficient.® As for
specidisation, free trade would enable a producer to export his products al over
the world, which in its turn would increase his potentiad sales and lower the
average cost of each unit.

It is clear that protectionis policies prevent the kind of gpecidisation and
efficiency that is referred to in the preceding paragraph. What is less clear is that
protectionism is aways a costly policy even for the country that pursuesit. True, if
a heavy tariff is imposed on a certain commodity, the local producers of that
commodity will make financid gains. On the other hand, their gainswill be the loss
of the local consumers, who will end up paying more for the localy produced
product than for the imported one, which presumably would have been chegper
were it not for the tariff. Thus, atariff only redidributes wedlth within the customs
areq; it certainly does not create any. Also, a protected industry will end up being
less and less efficient, which means the totad income in the relevant customs area
will decrease.

¥ The reader is reminded that the full treaty texts (the WTO agreement and all covered
agreements, including the GATT) are reproduced in Dennin and in Benedek. The GATT is
reproduced in Lowenfeld and in Hilf (et a). Excerpts from some provisions are reproduced in
Supplement A.

8 At 1. This short introduction to the economic rationale of the GATT draws heavily on
Lowenfeld s book.

¥ Possibly, it would not be economically viable at all.
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Ancther way in which protectionist regimes create obstacles to trade is by ther
sheer complexity. If a country imposes one tariff on the import of a certan
commodity produced in one country, and a different tariff on Smilar commodities
produced in other countries, rules of origin are necessary in order to determine
where a product comes from, and thus which tariff should be imposed on its
importation.®

In fact, no borders a al would seem to be the best solution from an economic
standpoint. As Jan Tumlir Sates, “[i]f al governments were restricted to only two
economic functions, (a) issuing money of a stable purchasing power and (b)
protecting private property rights, including the freedom to contract nationally as
well as across nationa borders, the world would be a single market with a highly
efficient price sysem and economic Sability much less of a problem then it is
now.”** The message from the economists is dear: government interference with
internationa trade should be avoided.

Why then, do governments engage in these activities? Is it perhaps because of
some lingering mercantilism, according to which a country should try to sdl more
than it buys? More likely, it has to do with powerful protectionist lobbies a home,
Their voices are louder than those of the consumers, each of whom loses much
less with protection, than the local producers would lose without it. This would
account for the passvity of the consumers, in spite of the fact that their losses are
on the whole larger than the potentia losses of the protected producers.
Protectionist lobbies are arecurring themein alot of GATT literature.

Another reason may be politica stability. If there were no trade bariers at dl,
then the sudden appearance of a chegp product of high qudity in one country
would quickly wipe out the loca producers of like products in some other
countries. The result would be a radical adjusment of local markets with mgor
short-term problems in terms of unemployment and socid unrest. Even in
relatively stable countries, this would be palitically impossble. In less politicaly
gtable countries, the ensuing socia unrest might well lead to civil strife and even to
atoppling of the government.

The provisons of the GATT reflect both the desire of the contracting parties to
move towards freer trade and their parald am not to cause too much change too
fas. To this end, the GATT contans a large number of safeguards and
exceptions, in addition to the provisions that am at liberdisation. Maybe these
safeguards and exceptions are a hit of a disgppointment to an economist with a
grong faith in free trade. On the other hand, the god of absolutely free world
trade can only be achieved in a peaceful and stable world, and at any event, clear

¥ As Palmeter notes in Anderson/Blackhurst, at pp.326-340, this can create enormously
difficult problems for producers. This is a strong argument in favour of the MFN-principle,
and is even an argument against regional agreementsin general.

¥ In Petersmann et al, at 2.
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and predictable rules are necessary. In that sense, maybe the GATT/WTO is as
good asit gets in aless-than-perfect world.

3.2 Overall Structure of the WTO

3.2.1 Consolidation

The main thrust of the WTO is the gathering of the GATT, the sde agreements,
and even some new agreements under one roof. This is achieved by including al
of these agreements in four annexes to the WTO Agreement, and sipulating in
Artidell:1 that “[tjhe WTO shdl provide the common indtitutiona framework for
the conduct of trade reations among its Members in matters related to the
agreements and associated legd ingruments included in the Annexes to this
Agreement”. Perhaps even more importantly, Article I1:2 states that amost dl of
those “ agreements and associated legd insruments’ (namely the ones in Annexes
1, 2 and 3, that are referred to as “Multilaterd Trade Agreements’) are “integra
parts of [the WTO Agreement]”.* That means that a state that signs and ratifies
the WTO Agreement is ipso facto party adso to the GATT and the other covered
agreements.

The WTO Agreement goes on to providing in Article 111:3, read in conjunction
with the Understanding of Rules and Procedures for the Governing the Settlement
of Disputes (DSU), for common dispute resolution procedures for al agreements
in Annex 1, of which the GATT is part. Even as regards amendment of any of
those treaties, or indeed the WTO, uniform procedures gpply according to Article
X:1.

As for the dispute settlement and amendment procedures contained in the
covered agreements, they have become obsolete by virtue of Article XV1:3 of the
WTO Agreement. It provides that in the case of any inconsstency between the
WTO and any of the covered agreements, the WTO “shdl prevail to the extent of
the conflict”.

At the same time, continuity is ensured by Artide XVI:1, which gipulates that
“[e]xcept as otherwise provided under this Agreement or the Multilateral Trade
Agreements, the WTO shdl be guided by the decisons, procedures and
customary practices followed by the CONTRACTING PARTIES to GATT

% The agreements in Annex 4 that are not “integral parts’ of the WTO Agreement under
Article 11:2, but in relation to which the WTO nevertheless provides “the common
institutional framework” under Article I1:1 are the so called Plurilateral Agreements. These
should not be confused with the Multilateral ones, to which Article 11:2 does apply. The
role and status of these Plurilateral Agreements shall not be examined here. Suffice it to say
that there are only two of them in force at the moment (Benedek, at 7), that their importance
isrelatively minor, and that they are completely irrelevant for this thesis anyway.
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1947 [i.e the “old” GATT] and the bodies established in the framework of
GATT 1947.”

3.2.2 Organs

The man organ of the WTO is the Minigerid Conference, condsting of
representatives from al the Members (Article 1V:1). The Conference mesets a
least once every two years, and its powers are wide-ranging. It has the “ authority
to take decisons on al matters under any of the Multilaterd Trade Agreements’,
in addition to the powers conferred on it by the WTO Agreement. The Minigterid
Conference adso gppoints the Director Generd of the WTO (see below) and
grants 0 cdled waivers on agpplication of a Member of the WTO (Article
1X:3).%

When the Minigerid Conferenceis not in session, its powers are exercised by the
Gengd Council. The Generd Council congsts of representatives of al the
Members, just like the Minigerid Conference, and it dso acts as Dispute
Settlement Body and Trade Policy Review Body. The disoute settlement
procedures involve the establishment of apanel, which looks into the legd merits
of a clam, whereupon the panel report is adopted by the DSB. The DSB may,
however, decide by consensus not to adopt the report (DSU, Article 16(4)).
Apped lieswith an Appellate Body, but its findings, too, must be adopted by the
DSB to come into force (DSU, Article 17(1) and (2)). The dispute settlement

% A waiver can be defined as the permission from the Ministerial Conference (or previously

under the GATT the CONTRACTING PARTIES) to continue to engage in an activity that is

contrary to the GATT. For example, the European Coal and Steel Community was not a free
trade area or a customs union under GATT Article XXIV, since only the coal and steel trade
was free between the Member States. Thus, the abolition of import and export duties, or
charges with an equivalent effect on those goods as between the members of the ECSC

only was inconsistent with GATT Article | (which requires unconditional MFN treatment to

be accorded to all contracting parties). However, the CONTRACTING PARTIES granted a
waiver, stating in part:

“The governments of the member States, notwithstanding the provisions of paragraph 1 of
Article | of the General Agreement, will be free to eliminate...customs duties and other
charges imposed on or in connection with the importation or exportation of coal and steel
products from or to the territories of any other of the member States, without being required
to extend the same treatment to the like products imported from or exported to the territories
of any other contracting party.”

Thus, the scheme could go ahead anyway. Since waivers are not supposed to be granted
lightly, adecisionin that regard is taken with consensus, and failing that, it is taken by three
fourths of the members according to Article XV1:3(b) of the WTO Agreement. (The ECSC
waiver is reproduced in its entirety in Lowenfeld, at DS-561. NB: The ECSC waiver was
granted under GATT Article XXV:5, which is now, of course, obsolete for inconsistency
with the WTO. It contained slightly less stringent provisions than the WTO in that it only
required a two-thirds majority of the votes cast and that such majority comprise more than
half of the contracting parties.)
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procedures have been strengthened in relation to the old Situation in the sense that
previoudy, it did not take consensus not to adopt a panel report.

The Minigerid Conference, the Genera Council and the Trade Policy Review
Body dl have a large number of subsdiary bodies a ther disposd. Relevant in
this context are the Council for Trade in Goods (CTG),* which oversees the
functioning of the Multilaterd Trade Agreements in Annex 1A, and its subsdiary
organ the Committee on Regiona Trade Arrangements (CRTA). The latter
continuoudy reviews the functioning of GATT Artide XXIV and examines
regiond trade arrangements notified under paragraph 7(a) of that Article® Any
findings they make can then be acted upon by the CTG, which has the power to
make the appropriate recommendations (DSU, paragraph 7).

However, no reports have as yet been made by the CRTA, and there are
practicaly no ingtances of any such agreement having been formaly approved
under the old GATT procedures (see Chapter 1.1.2)

The WTO a0 has a secretariat (Article VI) with mainly administrative duties.

3.3 Substantive Provisions of the GATT 1994

Providing a cursory overview of the GATT is no easy task. The text of the
agreement is extensve, detailed and contains a large number of cross-references
and exceptions. In this Chapter, an attempt will be made a explaining the gist of
the agreement, without getting into the detalls of its provisons. Inevitably, this
could meen that the following account may be considered an oversmplification.
For more detailed andyses, consult the bibliography.

3.3.1 The Most-Favoured-Nation Principle

3.3.1.1 Whatitis

The most important principle underlying the GATT s the principle of mogt-
favoured-nation treatment, or more properly the principle of unconditional mogt-
favoured-nation treatment (hereinafter referred to as smply “the MFN principle’).
It is manifest throughout the GATT and other agreements, but its most succinct
daement isin GATT Article|:1, which provides (inter alia) that “any advantage,

¥ WTO Agreement, Article 1V:5. All Members of the WTO can also become members of the
CTG.

¥ The CRTA has taken over the duties formerly carried out by working parties under
paragraph (7) of the DSU (which is one of the agreements covered by the WTO by virtue of
Annex 1A).
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favour, privilege or immunity granted by any contracting party® to any product
originating in or destined for any other country shal be accorded immediately and
unconditiondly to the like products originating in or destined for the territories of
al other contracting parties” This means that if a country lowers the tariff on a
certain commodity, that same, low tariff must apply to dl of those products
irrespective of their origin, as long as they originate in the territory of a Member.
A Member of the WTO cannot impose a higher tariff on cars from one Member
than those imposed on cars from other Members. On the other hand, they are
free to impose higher tariffs on goods originating in the territories of non-members
- they enjoy no protection under the GATT, and discrimination againgt them is
dlowed according to the MFN principle. By the same token, discrimination in
their favour is not dlowed, snce Article I:1 talks of “favour[s]... granted by a
contracting party to any product origingting in ... any other country [both
Members and non-members. Emphasis added] shal be accorded... the like
products originating in... the territories of al other contracting parties’.

Apart from the above-mentioned Article I, the MFN principle can aso be found
in Article X1l and in Article Il of the Generd Agreement on Trade in Services
(GATYS). The former of these provisons stipulates thet if quantitetive restrictions
are imposed (athough they are in principle disallowed by the GATT under Article
XI), they shdl be imposed in a non-discriminatory fashion, and the latter provision
correspondsto GATT Article | in the context of services.

The importance of the MFN principle can hardly be overestimated. Tumlir cdls it
“the keystone of the whole multilatera arrangement”,*® and Lowenfeld says that
“[MFN] remains a standard - some would say the sandard - againgt which al
government regulation of internationd trade is tested.”**

3.3.1.2 Rationale

So, what is the rationale of the MFN principle? It has been suggested above
(1.1.1) that the GATT is not based purely on economic considerations, and the
MFN principle has indeed come in for alot of criticiam. The firg of these relates
to the “free rider problem”. If country A negotiates tariff concessions from B, so
that B will lower its tariffs on goods produced in A, then A islikely to have had to
“pay” for those concessions by offering something in return. Mogt likdly, A will
have had to lower its tariffs on goods produced in B. Now, what happens if
country C aso produces some of the commaodities that A produces? According
to the MFN principle, B will have to apply the same low tariffs on products
originaing in C. This will boogt C's exports, without C having made any
concessions a al on its part. In effect, C will be a free rider on the efforts made

¥ The term “contracting party” as used in the GATT equals, for the purposes of this thesis,
theterm “Member” (of the WTO).

“ Tumlir, inHilf et al, at 7.

“ Lowenfeld, at 31.
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by A.* Apart from the obvious tension this is likely to cause between the
countries involved, it may aso result in a stop in the liberdisation process. A and
B are not likely to make any further efforts & liberaisation, thet will benefit other
countries, and C will be happy with its strong postion and hardly want any
change. The ensuing stalemate will not be conducive to reducing barriersto trade.

So, what is the rationale behind the MFN principle? One of its most important
functions is to “protect the bargain”.*® Suppose country A negotiates tariff
concessions from country B, and pays dearly for those concessons. What would
happen if B then entersinto negotiations with C, and B then lowersiits tariffs even
more on goods originating in C? Obvioudy, goods from C would enjoy a
competitive advantage on the market in B, as againgt goods from A. Surdly thisis
not what A had in mind, or was even able to predict. An MFN clause in the
origina agreement between A and B makes sure these Stuations do not arise at
dl - if B lowersits tariff on some products originating in C, then the same low
tariffs will have to goply to the “like’ products from A, which makes sure A’s
agreement with B does not suddenly become worthless.

All Members of the WTO are thus protected against other Members suddenly
lowering ther taiffs in a discriminatory fashion. This is &kin to what some
economigs refer to as the “club” approach to the MFN principle: Members of the
WTO “cdub”, who have paid their membership dues, are entitled to being trested
as one of the paid-up members.*

Also, it must not be forgotten that most states would, if they could, discriminate
on political grounds between other countries. Without the MFN principle, tariffs
on a certain product would vary immensely depending on its origin, and importers
would be guided by other than qudity and price condderations for ther
purchases. This would distort competition and creete artificia price advantages
for products originating in the “right countries’. This in its turn would leaed to
producers moving to countries that have negotiated the relevant concessons, even
if resources and know-how are located elsawhere. The results would be huge

2 This has long been recognised as a grave injustice by some people. Snape, in
Anderson/Blackhurst at 277, quotes John Jay as saying that “[iJt would certainly be
inconsistent with the most obvious principles of justice and fair construction, that because
France purchases, at a great price, a privilege of the United States, that therefore the Dutch
shall immediately insist, not on having the like privileges at the like price, but without any
price at all.” (John Jay was an American politician, diplomat and lawyer. Among other
things, he was the first Chief Justice of the Supreme Court of the United States between
1789-1795.)

It is apparently adifferent matter entirely, that economists argue that the mercantilist view is
wrong. Even one-sided “concessions’ in the form of the complete removal of trade
restrictions will actually benefit the country making the concessions. However, foreign and
national policy is not conducted on the basis of economic considerations alone.

® Tumlir, inHilf et al, at 7.

* Snape in Anderson/Blackhurst.
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losses in economic efficiency. The MFEN principle guarantees that only economic
condderations are taken into account by importers and investors dike® and
prevents unnecessary trade diversion.

The MFN principle also makes it possible for producers in “new” countries to
enter the markets for certain commodities. Otherwise, chances are that their home
country might not have negotiated concessons for the commodity in question
(since it was not produced there in the firgt place) and it would be impossible for
the new industry to export its products. Thanks to the MFN, a newly established
car manufacturer in a Third World country would know that the United States
(for example) would impose a tariff on the cars tha is no higher than the tariff
dready imposed on Japanese cars (for example).”® This assumes, of course, that
the Third World country in question isaMember of the WTO.

Asfor “free riding”, that turned out not become a mgor problem. The reason is
mainly that in alarge and complex community, with regular tariff negotiations on a
multilateral scele, everyone will eventually gain as much as he gives up.*’

Last but not least, world trade needs orderly rules that are reasonably smple to
aoply. This if anything is the lesson to be learned from the inter-war period.
Maybe a perfectly balanced world trade system could be devised. Maybe a
regime, not based on the unconditional MFN principle, could be created, where
the trade relations between dl countries would be carefully structured so that no
country would gain more than whet the country had paid for. It is, however, highly
unlikely that such a system could be crested and at the same time produce the
legdl certainty that world trade needs. As Snape dates. “It is difficult to envisage a
world of crisscrossing, bilateraly negotiated, conditiona [as opposed to
unconditional] MFN agreements, each designed to discourage free riding and
foot-dragging and each therefore with limited coverage, leading to a stable and
harmonious trading system, or even one with the degree of harmony and stability
produced by that which we have” Tumlir, a 7 agrees: “[unconditiona MFN] is,
indeed, a condictio sine qua non of a trading sysem in the full sense of the
word, referring to regularity, orderliness and predictability.”

The sheer complexity of the rulesin such a syslem would furthermore condtitute a
barrier to trade in and of itself, just like rules of origin can be.® Eventudly, the
lack of predictability and ambiguity of the rules would endble dates to
discriminate on other grounds than lack of reciprocity in the concessions, without
any other state being able to prove aviolation. Finaly, the system would collapse.
Thisis dso areason why a multilaterd system, with the same rules for dl, is more
likely to encourage trade than alarge number of bilateral agreements.

* Tumlir, inHilf et al, at 8.

* Tumlir, inHilf et al, at 9.

" Lowenfeld, at 27-28.

8 palmeter, in Anderson/Blackhurst.
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3.3.2 Tariff Negotiations

As dated previoudy (Chapter 2.2, note 23, and in the preceding Chapter) the
GATT did not prohibit tariffs outright. Insteed, they were to be successvey
lowered and possibly abolished through negotiations, an idea that was supported
by dipulations in the preamble regarding the need for “arrangements directed to
the subgtantia reduction of tariffs and other barriers to trade and to the eimination
of discriminatory treatment in international commerce’. Other than that there were
no specific provisons in the GATT on how tariff should be lowered until 1954~
1955, when Article XXVII1I bis was added. On the other hand, that Article did
not redly add anything in terms of subgtantid provisons. All the contracting
parties did was basically to recognise the importance of negotiations in order to
reduce tariffs*® The form of those negotiations was up to the contracting parties,
just asit was previoudy.

In practice, tariff reductions have been negotiated at the multilatera level during
the so-cdled “rounds’ referred to in Chapter 2.3, note 27. The various
negotiating techniques used are of minor importance in this context. What is
important is that once a tariff on a certain commodity has been lowered, it is
governed by the MFN principlein Articlel.

3.3.3 Article XXIV

3.3.3.1 Substantive Contents

Are there any exceptions to the MFN principle, the “keystong’ of the
internationd trading sysem? Do al Members aways have to accord the same
treatment to al other Members? The answer is no. There are some exceptions to
this rule, the most important of which are doubtless the ones contained in GATT
Article XXIV. Under that provison, Members of the WTO can legdly abolish
taiffs vis-a-vis some dates, but maintain them as againgt other states, whether
Members of the WTO of not. This makes customs unions and free trade areas
possible, and Article XXIV is thus to be seen as an exception to the generd rule
of unconditiond MFN. As an exception, it had to be carefully circumscribed in
order not to open the doors to a generd deterioration of the MFN principle,
which would lead to the very dtuation the GATT was supposed to prevent: a
disorderly internationdl trade system, with no discernible rules as to what is
dlowed and what is not, where ambiguity and legd uncertainty pave the way for

* According to the report of the Review Working Party on “Schedules and Customs
Administration”, in which agreement was reached regarding the amendment of the GATT,
the Article imposed “no new obligations on contracting parties’. The Working Party Report
isquoted in GATT, Analytical Index, at 912.
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the same kind of disastrous, short term protectionist policies that prevailed in the
inter-war period.

Firg of dl, what exactly is dlowed under Article XXIV? Provison is made for
customs unions and free trade areas. A customs union is a regiond integration
arrangement whereby

“duties and other restrictive regulations of commerce (except, where necessary, those
permitted under Articles XI, XII, XIII, X1V, XV and XX) are eliminated with respect to
substantially all the trade between the constituent territories of the union or at least with
respect to substantially al the trade in products originating in such territories [emphasis
added].”®

Furthermore,

“...duties and other regulations of commerce imposed at the institution of any such union ...
in respect of trade with contracting parties not parties to such union shall not on the whole
be higher or more restrictive that the general incidence of the duties and regulations of

commerce applicable in the constituent territories prior to the formation of such union...”>*

Roughly summing up wheat the requirements are, internal barriers to trade should
be abolished, and uniform external tariffs should be introduced that should be no
higher than before.

Asfor free trade areas, Article XXIV:8(b) contains a Smilar provision to the one
contained in paragraph (a) dedling with customs unions.

“A free-trade area shall be understood to mean a group of two or more customs territoriesin
which the duties and other restrictive regulations of commerce (except, where necessary,
those permitted under Articles XI, XII, XIII, XIV, XV and XX) are eliminated on
substantially all the trade between the constituent territories in products originating in
such territories [Emphasis added].”

% Article XXIV:8(a). It is interesting to note that a customs union may be limited to goods
originating in the territories of the members of the customs union, since a customs union
must have a common external tariff (in the words of Article XXIV:8(b), “substantially the
same duties and other regulations of commerce [should be] applied by each of the members
of the union to the trade of territories not included in the union”). In other words, if member
state A imports commodity 1 originating in a non-member state, duties may be imposed on
that commodity when exported again to member state B, depending on the terms of the
customs union. This hardly makes sense. If the customs union has a common external tariff,
then internal tariffs of varying value imposed on goods originating in non-member states
will have serious trade diverting effects. In order to avoid high internal tariffs, exportersin
non-member states will want to export their goods to the member state with the highest
internal tariff. That tariff will not hit the imported goods, since the common external tariff will
apply. When the goods are then re-exported to other members of the customs union, their
lower tariffs will apply. Surely this was not the point when Article XXI1V was drafted.
However, the problem is of little practical importance, and it shall not be pursued here.

*! Article XX1V:5(a).
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In Article XXI1V:5(b) we find the provision for free trade aress that corresponds
to paragraph (a) above:

“... duties and other regulations of commerce maintained in each of the constituent
territories and applicable at the formation of such free-trade area ... to the trade of
contracting parties not included in such area ... shall not be higher or more restrictive than
the corresponding duties and other regulations of commerce existing in the same

constituent territories prior to the formation of the free-trade area...”

Thereis no requirement that the free trade areas impose a common externd tariff,
and there is no mention of free trade aress including goods originating in the
territories of non-member states.>

3.3.3.2 Rationale

The foundation of Article XXIV in economic theory is weak and disputed, as is
the case with the MFN principle®® However, there seams to be at least some
economic rationae even for Article XXIV.

According to the theories referred to in Chapter 3.1, trade creates wedth (thisis
sometimes referred to as the “gainsfrom-trade argument”). It is dso clear that
customs unions and free trade areas have a pogtive effect on intrarregiona trade,
which is increased when tariffs and other disncentives to trade are abolished or
reduced. This crestes wedth for the countries participating in the regiond
integration arrangement, or as some economidts put it, it crestes “a bigger cake'.
If the cake increases, there is no reason why that should not be beneficia to all,
members and non-members dike. This provides that there is no decrease, and
preferably an increase, in the externd trade of the regiond integraion
arrangement. This should not be impossble if the wedth of the region increases.
Wedlthy nations trade more than the poor ones> In sum, if internd barriers are
abolished and the external ones are not raised, this should create wedlth for al.

*2 This makes sense of course. A regional integration arrangement without a common
external tariff must by logical necessity exclude products originating in the territories of non-
member states. If not, the scheme would have trade diverting effects similar to the ones
referred to above in note 51; a producer in a non-member state would export his products to
the member state with the lowest tariff, and the goods would then be exported freely to other
member states.

% Snape, at 274, quotes Harry Johnson as saying about MFN and Article XXV that “[the
MEN principle] has absolutely nothing to recommend it on the grounds of either economic
theory or the realities of international commercia diplomacy ... . The speciousness of the
principle of non-discrimination is only exceeded by the irrationality of permitting nothing
less than 100 per cent discrimination in the case of customs unions and free trade areas.”
(Johnson, Trade Negotiations and the New International Monetary System, Leiden: A.W.
Sijthoff, for the Graduate Institute of International Studies, Geneva, and the Trade Policy
Research Centre, London, 1976)

*McMillan, in Anderson/Blackhurst at 293, Lowenfeld at 44.
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Other reasons in favour of accepting customs unions (at least) lie in the fact that
once one customs jurisdiction is subgtituted for several smaller ones, this smplifies
the rules of internationd trade, which in itsdf is an important god. Also, sSnce
customs unions provide for free interna trade in al goods once within the customs
wal whatever ther origin, both externd and internd trade is encouraged. The
same cannot be said for free trade areas. Since they only provide for free trade in
goods originating in the territories of the members of the free trade area, externd
trade is effectively discouraged. Also, since discrimination is made on the basis of
origin to a much higher extent than is the case for a customs union, free trade
areas necessitate complex sets of rules of origin. As noted above (3.3.1) the
sheer complexity of these rules can congtitute a serious barrier to trade.

It has been said that one argument for accepting customs unions is thet they have
the same effect as when two or more countries unite and become one date
(usudly federd). After dl, under generd principles of public internationa law
gtates have the right to do o if they wish - how could that be protested against
for violating the MFN principle? That argument is not completely convincing,
however. If two or more states unite, then the new state will be bound by most of
the international obligations of the old, constituent states™ If the new state thus
continues the old states membership in the WTO, it will be trested as one
Member, with one customs territory, and whatever reations the condituent
territories have with each other, GATT does not cover them. That is because the
rules of the GATT including Article XXIV do not goply within Members, only
between them.”” In other words, if two or more states wanted to integrate
economically they could do so by uniting into one state, which would not
necesstate any provision like Article XXI1V.

As we have seen, there are good reasons why the GATT should not prevent
daes from uniting, even if this means that two formerly independent customs
territories were to “discriminate” in favour of each other in the future. This is,
however, no convincing argument why independent states should be alowed to
discriminate as among different dates.

Article XXV itsdf adds to this confusion. It stipulates that tariffs and some other
redirictive regulations of commerce should be abolished, but seems to provide at
the same time that some other redtrictive regulations of commerce must not be

% Snape, in Anderson/Blackhurst, at 280.

% For a basic account on when and under what circumstances newly formed states are
bound or can choose to be bound by the obligations of earlier states on the same territory,
see Wallace at 243-244.

* Interestingly, the economic integration in Europe (which obviously consists of several
independent states) has gone further than the economic integration in some federal states
such as Canada and Australia. Nobody would ever get the idea to accuse such states of
hindering free trade, nor to accuse them of creating “trade blocs’ if remaining obstacles
were removed. The GATT simply does not cover these situations. See
Blackhurst/Henderson, writing in Anderson/Blackhurst at 409-410.
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abolished. For example, if a member of a customs union decides to impose
quantitative regtrictions according to Article XI or regtrictions on the grounds of
public hedth under Article XX, these must be gpplied to dl other countries
according to the MFN principle, that is even to goods from other members of the
regiond integration arrangement. On a literd reading, this is what Article XX1V:8
seems to say, and that congruction is dso favoured by some members of the
CRTA.®

There is probably no country in the world that dlows any of these trade barriers
between its congtituent provinces or gates. Even if there were, they would be free
to do so legdly. Consequently, a customs union does not have the same effect as
when two states unite into one State.

Probably, the main reason why customs unions and free trade areas were
accepted is political expediency. It was foreseen that some members would
choose to integrate more thoroughly and at a faster pace than the rest of the
GATT contracting parties, and a complete ban on regiond integration
arrangements would possibly mean that these countries would not sign the GATT.
Since some of these gtates, mainly the European ones, were of extraordinary
economic importance, concessions were made in order to keep them aboard.™

Are customs unions and free trade areas good or bad for world trade? Some
economidts think the question cannot be answered with a clear “yes’ or “no”.
They can be ether good or bad depending on their terms, the context, their
purpose and so forth.® Others emphasise the strict conditions contained in Article
XXIV. They discourage dates from lightly entering into regiond trade
agreements, which will keep the number of such arrangements to aminimum. That
in itsdf will make them easy to monitor. Furthermore, the requirements that the
agreements apply to “subgtantiadly dl the trade’ interndly, and that barriers are
not raised with respect to externa trade, preclude such agreements from
becoming in redity tools for sdlectively introducing free trade in some sectors,
while protecting others. Thus, if the requirements of Article XXIV are met,
regiond integration arrangements will probably have a pogtive effect on world
trade.®*

However, this raises the issue of whether the rules are followed. As indicated
earlier (Chapter 1.2) the enforcement of especidly Article XXIV has been a
magor problem for the world community, and the question of what can actudly be
sad to be required by the words “subgtantialy dl the trade’ is the theme of
Chapter 5 of thisthesis.

% See, for example, WT/REG/W19, at paragraph 7, per the representative of Hong Kong,
China.

% Snape, in Anderson/Blackhurst, at 287.

% McMillan, at 306, and Leidy/Hockman, at 266 in Anderson/Blackhurst.

® Snape, in Anderson/Blackhurst, at 287-288.

29



3.3.4 TheRest of the GATT and Related Agreements

The internationa trading system obvioudy contains more than rules on MFN,
tariff reductions and regiona integration arrangements. They have been singled out
in this context because of their basc importance, and because familiarity with
these issues provides the minimum background knowledge required to understand
thisthess

Under this heading, a brief introduction to the rest of the WTO system will be
made.*?

Other GATT articles contain provisons on subjects such as non-discriminatory
goplication of internd laws and regulations (Article 111), anti-dumping measures
(Article VI) and subsdies (Article XVI). Quantitative restrictions are prohibited
asagenerd rule (Article X1), but can be gpplied in some circumstances. If so, the
MFN principle applies, as previoudly stated (Chapter 3.3.1).%

Conspicuous in the GATT are the numerous provisons to the effect that the
contracting parties undertake to communicate with each other before resorting to
any dispute settlement procedures, and sometimes even before and during the
implementation of certain economic measures (see for example Articles11:5, X1:2,
XI1:4-6 and Articles X X1 and X X111).%* This reflects the weakness of the dispute

% 1t should not be forgotten that the system is highly complex, detailed and extensive, in

spite of the efforts at simplification. For example, the actual texts of the relevant treaties are

500 pages long in Benedek’s convenient, pocket size edition. Any summary has to be
selective in some parts, and cursory in others.

% The reason why quantitative restrictions are prohibited but not tariffs is because in

economic theory, quantitative restrictions are more costly and inefficient that tariffs. If a
customs duty is imposed on a commodity, that commodity will still be imported in large
quantities if production of it has become so efficient that the imported product is cheaper
than the domestic one, in spite of the tariff. By contrast, once the amount stipulated by a
guota has been imported, there can be no imports beyond that. This means that domestic

products receive a greater degree of protection under a quota than under a tariff system,

which in its turn means that the price will increase and efficiency will decrease. The losers

are the domestic economy, and especially consumers who will end up paying more than

they have to. Another reason why quotas are prohibited is that it is difficult to measure the
level of protection afforded by quantitative restrictions, whereas the level of protection

afforded by atariff simply equalsthe value of the duty that hasto be paid. See Tumlir, in Hilf

et a, at 4, and Lowenfeld, at 34.

® Articles XX11 and X X111 are the major “dispute settlement” provisions of the GATT. The
reader may think that these provisions must have become obsolete when the WTO came

into force. After all, it has been stated earlier that uniform dispute settlement procedures lie

in the heart of the WTO agreement, and that the WTO prevailsif there is any inconsistency

between it and any of the covered agreements by virtue of the above-mentioned Article

XVI:3 of the WTO Agreement. This is not quite the case, however. The WTO Agreement

provides that “[t]he General Council shall convene as appropriate to discharge the
responsibilities of the Dispute Settlement Body provided for in the Dispute Settlement

Understanding” (WTO Agreement, Article 1V:3). Article 3(1) of the Dispute Settlement
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settlement procedures, and consequently the lack of politica will on the part of
the contracting parties to agree to more stringent enforcement measures. Most
dates are Hill jealoudy guarding their sovereign powers, and are not keen on
limiting them unless absolutely necessary. It may dso be a reflection of the
complexity of the subject matter a hand; there may 4ill reman some lingering
belief that matters of economic policy are better dealt with by negotiation between
trade officiads in good faith than by lawyers, who cannot be expected to have any
adequate understanding of economic matters (see Chapter 1.1.1).

Other agreements in the annexes the WTO include, inter alia, so called
understandings on how various GATT Articles should be interpreted,
agreements on subjects such as agriculture and technica barriers to trade, a
Generd Agreement on Trade in Services (the GATT only covers commodities)
and an Agreement on Trade-Related Aspects of Intellectual Property Rights. The
complete schedule isincluded in Supplement B.

Understanding in its turn refers back to GATT Articles XXII and XXIIIl. These GATT
provisions, and the principles applied under them, are thus still valid law. However,
technically speaking, they now derive their legal force not from the GATT, but from the
WTO Agreement and the Dispute Settlement Understanding, which are superior law in
relation to the GATT.
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4 The EC as a Player on the
International Arena-

4.1 The Legal Personality of International
Organisations

Traditiondly, internationa law deds with the rights and obligetions of states as
againg each other. Increasingly however, entities other than states have become
subjects of internationa law, most notably internationa organisations. The firgt of
these was the United Nations, which was deemed by the ICJ in the late 40's to
have internationd legd capacity, a decison which the court based on a number of
congderations.® Among other things, attention was drawn to the existence of
reciproca rights and duties between the organisation and the member states, and
the court adso concluded that it seemed to be the purpose of the Charter to
endow the United Nations with lega persondity, without which it would be
difficult for the organisation to perform its functions.

The quegtion of the legd persondity of the EC is less problematic. Article 281
(Article 210)°" of the Treasty Establishing the European Community (in this
Chapter hereinafter “the Treaty”) clearly states that “[t]he Community shdl have
legd persondity”, but grictly spesking, the provision is redundant. Applying the
test from the Reparations Case, the result is obvious; the powers of the EC vis-a-
Vvis its member states are far more extensive than those of the United Nation, and
large number of provisonsin the Treaty imply that the Community shdl have legd

persondity.

As an entity endowed with internationd legd persondity, the EC aso has the
power to enter into legd agreements with dates and other internationa
organisations. However, there are some limitations. It cannot itsdf become a
member of an internationd organisation if the datute of that organisation only
dlows states®® and there are severd limitations imposed by internd EC law as
wdll.

% For interpretations on relevant EC law, this Chapter draws heavily onMcLeod’s, Hendry’s
and Hyett’ s The External Relations of the European Communities.

% Reparations for Injuries Suffered in the Service of the United Nations[1949] ICJRep. 174.
% The Treaty Establishing the European Community has recently been amended by the
Treaty of Amsterdam, which came into force on May 1, 1999. The provisions of that treaty
will be cited according to the amended version. The old numbering appears within brackets.
% For example, membership in the United Nations is only open to states (Articles 3 and 4(1)
of the Charter), and only states can be parties in cases before the International Court of
Justice (Article 34(1) of the Statute of the International Court of Justice).
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4.2 Contrasting the EC with a Federal State

In this Chapter, the EC will be contrasted with afederd state, the Commonwedth
of Audrdia (hereinafter “Audrdiad’). In the present amosphere of talk about
“federdiam” in the European context, it is believed that such a comparison will be
fruitful in order to understand whet the EC is, and what it is not. Audtrdia was
chosen because the author happens to be familiar with its congtitution.

4.2.1 Internal Structure

One basic amilarity between the EC and Audrdia is that they both consst of
(member) dates (hereinafter “states’) on the one hand, and a central/federa
(“centrd”) power on the other. Furthermore, while the states have virtualy
unlimited legidative powers as far as subject matter is concerned, the power of
the centra legidature is limited. For example, the Commonwedth Parliament in
Canberra can only enact laws with respect to the enumerated subject matters in
ss 51 and 52,°° mainly. By the same token, the powers of the EC are o limited,
dbeit in adifferent way (see below).”

On the other hand, the Acts of the centrdl legidatures in both cases prevail before
inconsistent state laws.™ In Austrdia, this is provided for by s 109 of the
Congtitution,” and in the EC, a smilar result follows from the principle of
supremacy of Community law.”

% All provisions of the Australian Constitution that are cited in this thesis are included in
Supplement D.

™ Article 5, paragraph 1 (Article 3b).

™ Obviously, there are good reasons for this. If the states could legislate with respect to any
subject, and state law prevailed before central law, then the federation/community would
quickly dissolve.

2 The generally accepted analysis of s 109 is that when an otherwise valid State law is
inconsistent with a valid Commonwealth law, the former does not become “invalid” in the
true sense of the word. It merely becomes “inoperative” to the extent of the inconsistency,
and must not be applied by the courts of the Commonwealth to that extent. This means that
if the Federal law is repealed, there is no longer any inconsistency, and the State law is
operative again and can be applied by the courts.

"1t is not difficult to see why Commonwealth law prevails before state law in Australia,
since it is explicitly provided for in the Constitution, which in its turn derives its validity
from the Australian people itself, which is the ultimate lawmaker in the country. It is more
difficult to see why Community law prevails before national law in the EC. The Treaty of
Rome, as all treaties, derives its validity from the treaty-making powers of the various
executive branches of the signatory states. Those treaty-making powers, in their turn, derive
from these states’ respective national constitutions, which constitute the highest laws of
Europe in the absence of any proper European constitution. According the principle that “a
stream cannot rise higher than its source”, it is not possible for a rule of law to be
inconsistent with a norm of higher dignity, from which the law of lower standing derives its
validity. Since the Treaty of Rome ultimately derives its validity from the various
constitutions of the states that are members of the EC (see above) the Treaty and any
legislation made under it should be inoperative in the Member States to the extent of any
inconsistency with domestic constitutional law (it is a different matter entirely that the
Treaty is still valid under international law, under which internal law as a rule may not be
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However, there are differences in principle between the EC and Audrdia as
regards legidative powers. The powers of the EC are wide in the sense that they
are not limited to specific subject matters. It is true of course that in many aress,
such as the Common Commercia Policy, only the EC is competent to act, but the
EC can act outsde those areas if such action servesto attain one of the objectives
of the Treaty. In fact, if there is no other grant of competence in the Treaty, the
Community can sometimes rely on Article 308 (Article 235), which gives
seemingly unlimited legidative powers to the EC. On the other hand, the principle
of subsdiarity must be taken into account when the Community takes action in
aress not within the “exclusve competence” of the EC according to Article 5,
paragraph 2 of the Treaty (Article 3b). This severdy limits the Community’s
freedom of action. Furthermore, any action of the EC shdl not go beyond what is
necessary to achieve the gods of the Treaty, regardiess of the subject matter
(Article 5, paragraph 3 (Article 3b)).

As previoudy stated, the Commonwedlth Parliament in Augtrdia can only legidate
with respect to certain subject matters. Any federd law that has no “sufficient
connection”* to at least one of the heads of power contained in ss 51 and 52 is
invalid. However, there are few reguirements other than that.” For example, the
purpose is irrdevant; thet is a political decison for the Parliament to make.”
Consequently, there is dso no room for any tests of “reasonable proportiondity”
when assessing the vaidity of Commonwedlth laws.”” If the Parliament decides to
impose a 100 % income tax, for example, that is clearly a law “with respect to
taxation” (s 51(ii.)), and the law is vdid. It is within Parliament’s prerogetive to

invoked to invalidate atreaty [Vienna Convention on the Law of Treaties, Article 46(1)]). Yet
the European Court of Justice has stated in Case 106/77, The Italian Finance
Administration v Simmenthal, [1978] ECR 629 that EC law prevails before even national
constitutional law. It is difficult to make complete logical sense of this. The confusion is
further borne out by the fact that most European constitutions contain provisions to the
effect that legislative powers are conferred from the national parliament to the Community.
Now, if Community law has supremacy over domestic constitutional law anyway, it cannot
be dependent on provisions in domestic constitutional law to acquire validity in those
countries. So, if we accept the principle of supremacy of Community law (aswe must de lege
ferenda), then those provisions are clearly redundant.

™ See, for example, Re Dingjan; Ex parte Wagner (1995) 128 ALR 81.

" Of course, s 51 does say that Parliament’s legislative power is “subject to this
Constitution”. Although thereis no “Bill of Rights’ in the Australian constitution, there are
some other limitations, such as an implied right to political speech and various provisions
that prohibit Parliament from discriminating between the different States.

" That was established as early as 1920 in Amalgamated Society of Engineers v Adelaide
Steamship Co Ltd (190) 28 CLR 129. For the sake of completeness, however, it should
perhaps be stated that there isone head of power that is deemed “purposive’ - that is, the
purpose of laws enacted under it is taken into account when assessing their validity. The
power in question is the defence power (s 51(vi.))

" This was emphatically rejected in Leask v The Commonwealth (1996) 70 ALJR 995. The
defendant in a criminal proceeding argued that the federal law that he had violated was
disproportionally harsh in relation to its purpose, i.e. to combat a particular type of crime.
The High Court confirmed that the question was one of “sufficient connection” only, and
refrained from making any political value judgements.
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make disproportionate laws, laws with no purpose a al, and smply bad laws.
They are dl political decisons, and should be left to the paliticians. Only the
voters, not the judiciary, have the right to review.

It dmost goes without saying that there is no such concept as “subgdiarity” in
Audrdian conditutiona law. The only thing remotely resembling the concept of
subgsidiarity would be the underlying rationde of the Congtitution, which proceeds
from the idea that some things are better regulated a the Federd leved than Sate
level, such as defence, customs policies and externd affairs.

4.2.2 External Decision Making Procedures

4.2.2.1 The European Community. General Remarks

The European Community has only limited powers to conclude agreements with
internationd organisations and states. Thisis partly because whatever e it could
be described as, it is not a sate. Thus it cannot, under internationa law, have the
same st of rights and obligations that a state has.”® Furthermore, the member
dates have only limited their sovereign rights within limited fidds, as the ECJ sad
inVVan Gend en Loos.”

It follows that in areas where the Community does not have the power to
conclude agreements, the member states retain their sovereign powers. Exactly
where the line between Community and state competence is to be drawn will be
further discussed below, but for the present purposes it suffices to say that the
Community’s externd powers roughly correspond to their internd powers.

4.2.2.2 Australia

Audrdia, on the other hand, enjoys that totdity of internationd rights and duties
recognised by internationd law, which the ICJ spoke of in the Reparations Case.
This is of course obvious dince it is a gate recognised under internationa law.
What may be more surprising, perhaps, is that the rights on the internationd level
are completdy pardlded on the internd levd. That is, the executive branch has
plenary powers to conclude agreements on any subject matter. In other words,
the externd powers of the Commonwedth may seem to exceed by far itsinternd
legidative powers under the Condtitution.

"® The ICJin the Reparations Case said that “...[w]hereas a State possesses the totality of
international rights and duties recognized by international law, the rights and duties of an
entity such as the [United Nations] must depend upon its purposes and functions as
specified or implied in its constituent documents and developed in practice.” (At 179-180.)
The sameistrue of the European Community and any other international organisation.

™ Case 26/62 NV Algemene Transport- en Expeditie Onderneming Van Gend en Loos v.
Nederlandse Administratie der Belastingen [1963] ECR 1.

35



However, that is not quite the case. Once the Commonwealth has duly signed and
ratified a treaty, any implementation measures necessary are automatically within
the externd affairs power (s 51(xxix.)). Thus any Act of Paliament tha is
reasonably proportionate and adapted to implementing the terms of treaty will be
deemed to have the necessary “sufficient connection” to a head of Federd
power %

It follows, that by concluding internationd agreements, the Commonwedth
Paliament can acquire internd legidative powers that it would not otherwise
have. There may be a lot of good sense of course in this congruction of the
externa affairs power; a more narrow congtruction would risk making Audrdia
an internationd cripple. That is because firdly, the Commonwedth would only be
able to enter into agreements on a limited number of subjects, and secondly, even
as regards some of these treaties, no one would ever redly know when a tresty
would be in power. Tha is because the High Court cannot give opinions
beforehand like their European colleagues®' As a consequence, Austraia would
have to choose one of two paths. ether to conclude only the agreements that fall
squarely within a head of power, or open itsdf up to accusations of violating its
internationa agreements, if implementing legidation is deemed to be ultra vires.®

% See, for example, Koowarta v Bjelke-Petersen (1982) 153 CLR 168 and Commonwealth v
Tasmania (1983) 158 CLR 1192. One example of how this works is the Toonen case. Nick
Toonen is a well-known Tasmanian homosexual, who had long been bothered by the fact
that the Tasmanian criminal code penalised “various forms of sexual contacts between
consenting adult homosexual men in private” (ss 122 and 123, if | remember correctly). Since
Australia was a party to the ICCPR and its first optional protocol, he took the case to the
ICCPR Committee, which duly found that Australia had violated Mr Toonen’s right to
privacy under Article 17 of the ICCPR. It should be noted, that the Federal government was
responsible on the international level for its constituent states under general international
law and under Article 50 of the ICCPR. Nevertheless, the Federal government supported Mr.
Toonen's claim, so the rather odd situation arose where both the “plaintiff” (Mr. Toonen)
and the “defendant” (Australia) were in complete agreement regarding both law and fact.
The “real” villain, Tasmania, has no international legal personality and thus lacked standing
before the Committee. After the Committee had handed down its “verdict”, the
Commonwealth Parliament responded by enacting legislation that provided that “[s]exual
conduct involving only consenting adults acting in private is not to be subject... to any
arbitrary interference with privacy within the meaning of Article 17 of the [ICCPR]”. The
power to legislate on this topic derived from the external affairs power and the fact that
Australia was a party to the ICCPR, and the relevant sections of the Tasmanian criminal
code are now inoperative by virtue of s 109 of the Constitution. They remain, however, valid
law technically speaking. | know this does not have much to do with the GATT. Just
thought that since the GATT is a rather boring topic, | might throw this in so as to spice
things up abit.

® InRe Judiciary and Navigation Acts (1921) 29 CLR 257, the Commonweslth had enacted
legislation conferring power on the High Court to give advisory opinions. The legislation
was struck down as unconstitutional.

¥ As noted above, a state cannot invoke provisions of itsinternal law as an excuse for the
non-performance of itsinternational obligations (note 73, Chapter 4.2.1).
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The question remains, however, if the externd affairs power has become ameans
for the Commonwedth Parliament to tilt the federd bdance. After al, there is
virtualy no limit as to what subject matters may potentialy become the object of
international regulation. On the other hand, international agreements are not
entered into lightly (least of adl smply to obtain domestic legidative powers), and
besides, any implementing legidation hasto follow the terms of the treety.

4.2.3 Monism or Dualism?

It should be obvious from what has been said above that Audtrdia adopts a
dudigtic approach to internationd law. Thus, internationd agreements are not part
of domestic law unless they have been implemented by Acts of Parliament.

The issue is more complex when it comes to the EC, which takes a monist
gpproach. The gtarting point in this regard is Article 300(7) (Article 228) which
provides.

“ Agreements concluded under the conditions set out in this Article shall be binding on the
institutions of the Community and the Member States.”

According to McLeod, the provision means that Member States are bound not as
againgt other contracting parties, but vis-a-vis the EC.% This means that Member
States will violate Article 300(7) (Article 228) of the Treaty of Rome if they take
any measure that jeopardises the fulfilment by the EC of its internaiond
obligations. The same effect would perhaps be achieved by gpplying the Member
States duty of co-operation in Article 10 (Article 5), but Article 300(7) is
arguably abit more specific.

Furthermore, the provision means that these agreements become “integra parts of
Community law”,®* and the general consensus seems to be that they prevail in the
interndl legd order of the EC over conflicting secondary legidation.®® This dso
means that treeties can have direct effect if they are clear, unconditiona and not
dependent for their gpplication on implementing legidation.

However, direct effect has aways been denied the GATT, apparently because of
its many safeguards and exceptions® According to Petersmann, there are aso
politicd consderations by the ECJ behind this stance - the Court amply gives
way in face of the “unanimous oppostion of the governments of the [EC] States

At 128.

¥ The quoteis from Petersmann, in Hilf et a, at 56, and McLeod, at 134. It is unclear where
they got it from.

% Petersmann and Ehlermann in Hilf et a at 56 and at 131-132, respectively, and McLeod, at
134, quoting Mayras A.G. in Joined Cases 21-24/72 International fruit Company NV v
Produktschap voor Groenten en Fruit [1972] ECR 1219.

8 Case 112/80 Diirbeck | [ECR] 1095 and Case 245/81 Edeka AG v Federal Republic of
Germany [1982] ECR 2745.
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as well as of the EC commisson againg direct enforcesbility of GATT rules by
individual's and courts against the European executives’.®’

4.3 EC Treaty-Making Powers

While in Audrdia, only the Commonwedth can enter into treaty obligations, the
gtuation is different in the EC, as noted above. An attempt will be made here to
examine a bit more closely how things are meant to work. However, given the
immense complexity of these matters, the account shdl be limited to what is
necessary in order to understand this thess. Thus, powers of the EC will be
discussed in the context of the WTO as much as possible.

4.3.1 General Remarks

When can the member states conclude tregties, and when is it a matter for the
EC? States of course have plenary powers to enter into agreements on anything,
S0 the question should rather be this: what exactly has been delegated by the EC
member gates to the Community? Everything beyond that would remain within
the power of the member States.

The treaty-making powers of the EC are either express or implied, exclusive or
non-exclusive. An express power is not necessarily exclusive.

Express powers are the ones provided for in the Treaty Establishing the European
Community. The most important ones for our purposes are Articles 133 (113)
and 310 (238), which enable the EC to conclude agreements relating to the
common commercia policy and association agreements, respectively. Article 133
(113) dso confers exclusive powers on the community; the member states thus
have no competence to condlude international agreements in these areas.®

The express powers are relatively easy to work out by smply reading the

Treaty, even if it may be difficult to know whether the power a hand is exclusive.

Implied powers are more illusive, partly because the state of the law in itsdf is

uncertain, and partly because the extent of the implied powers changes. Implied

powers can arise in three cases, according to Mcleod, Hendry and Hyett:

1. “[w]here measures have been adopted by the ingditutions on the basis of an
internal power.”

8 At 59. It is possible too that we are dealing here with a clash of legal cultures. The GATT
was drafted by a group of Anglo-American lawyers, trained in common law. Their way is to
draft legal documents in a cursory way and then leave it to the judiciary to interpret them
and hammer out the details by way of case law. Continental lawyers, on the other hand,
would prefer legal rules to be a bit more precise before entrusting their application to the
judges and the lawyers.

% Opinion 1/75 (Re OECD Local Cost Standard) [1975] ECR 1355.
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2. “where measures have not been adopted, either because external and internal
competence must be exercised smultaneoudy...”

3. “anexternd power isimplicit in the scheme of the internal power.” &

There is a certain logic to this. If the Community has enacted vaid internd rules
on a certain subject matter, there would be no point for the member states to
conclude agreements on the same topic; they would not be able to implement
these agreaments anyway because of the supremacy of Community law.* It aso
makes sense to conclude that that treaty-making competence has gone over to
the Community, which is &fter dl alegd person with wide-ranging powers. This
aso avoids undesired lacunae in the law. It also makes sense to assume that
some externa powers may be implicit in the Treaty; no document of congtitutiond
ggnificance has ever managed successfully to enumerate dl powers tha the
state/organisation is supposed to widd in the future™

Implied powers can be shared or exclusve. One reason a power may become
exclusve is that the EC has regulated an area so exhaugtively that there is smply
no room for member sate legidation.

4.3.2 Mixed Agreements

However, if the treaty-making powers are shared or even divided, what happens
when the EC negotiates a treety that partly deds with matters within state
competence or vice versa? The solution so far has smply been for the EC and
the member states to become parties to such agreements, and they are therefore
cdled “mixed agreements’.

Mixed agreements raise a number of important legd issues. For example, what
part of the treaty is the EC responsible for, and what parts are the member states
respongbility? Third sates have often inssted on knowing exactly where the line
is to be drawn, but the EC has not been able to state that with any certainty.*
Besdes, as we have seen, the law is congtantly changing in this area.

% At 48-49. An interesting contrast between the EC and Australia is that the former can
increase its external powers by exercising its internal ones, while the latter can increase its
internal powers by exercising its external ones.

% ndeed, Member States have a duty not to enter into such agreements, or do anything else
that might jeopardise the functioning of Community law, since they have a duty of co-
operation towards the Community. See Article 10 (Article 5) of the Treaty of Rome, Opinion
2/91 (Re ILO Convention 170) [1993] ECR 1-1061 and Ruling 1/78 (Re Draft Convention on
the Physical Protection of Nuclear Materials) [1978] ECR 2151. For more on the duty of co-
operation, see below.

" For example, it says nowhere in the UN Charter that the UN has the power to bring
international claims, even if it has legal personality. Yet the ICJ concluded that the UN had
such power in the Repar ations Case.

*McLeod et a, at 161.
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It may seem to be difficult for a third state to know who to sue in case of a
conflict, the EC or the member state responsible for the disputed measure. The
practice so far, however, has been to sue the EC in dl cases. This was common
practice even during the last years of the GATT 1947, to which the EC was never
a paty. It is expected that this practice will continue in the WTO, of which the
EC is formdly a member, especidly since the ever-changing divison of powers
between the EC and its member states is changing in favour of the former rather
than the latter.

Another Stuation that might arise is where EC member sates are reluctant to sgn
a mixed agreement. When matters come to head this way it may seem urgent to
delineste exactly what parts of the agreement they will be bound by anyway, since
it iswithin Community powers, and which parts are not. However, the Court has
managed to get around this extremdy difficult problem by invoking the member
dates duty of co-operation as contained in Article 10 (Article 5) or the Treaty of
Rome.®

4.3.3 TheLaw Governing EC Treaties

The Vienna Convention on the Law of Treaties does not goply to tresties
concluded by the EC, since the EC is not a state. There is another convention that
would cover those agreements, the Vienna Convention on the Law of Tregties
between States and Internationd Organizations or between Internationa
Organizations, which is dosdy modeled on the origind Vienna Convention.
However, it is not in force, and is unlikely to be ratified by the EC or any of its
member states according to McLeod et a.*

The law that governs agreements concluded by the EC is manly customary
internationa law and generd principles of law. The origind Vienna convention is
widely regarded as codifying customary treaty law as between gates, and thereis
even authority for the propodtion that it could be applied by way of anaogy,
mutatis mutandis, to treaties involving internationd organisations. Gagja quotes
two such cases from the International Court of Justice® If that position were
correct, that would mean that something analogous to Article 46(1) in the first
Vienna Conventior™ would apply to the EC as well. This means that the EC
would be bound internationdly dso by provisons of treeties thet lie outsde its
competence according to internal EC law. Thus it would be possble for third

% Ruling 1/78 (Re Draft Convention on the Physical Protection of Nuclear Materials)
[1978] ECR 2151, and Opinion 2/91 (Re ILO Convention 170) [1993] ECR I-1061.

*AL77.

% Interpretation of the Agreement of 25 March 1951 between the WHO and Egypt [1980]
ICJRep. 73 and Legal Conseguences for States of the Continued Presence of South Africa
in Namibia (South West Africa) Notwithstanding Security Council Resolution 276 (1970)
[1971] ICIRep. 16.

% See note 73 above.
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dates to sue the EC for breach of parts of mixed agreements which lie outside the
Community’s competence. This would definitely make the Sitution a lot easier for
third states. Furthermore, it would be consstent with the practice that developed
within the framework of the GATT and is expected to continue in the WTO (see
above). This position is aso supported by McLeod and by ECJ practice.®”

At the same time, the risk of that the EC concluding agreements on its own that
are ultra vires are not great, since the EC can adways request the opinion of the
Court of Justice beforehand.® The importance of this to an organisation such as
the EC that has only limited powers to conclude treaties can hardly be
overestimated.

4.3.4 TheEC and theWTO

The WTO is established by one of the mixed agreements referred to above. Since
it was not clear exactly where the divison of powers lay, an opinion was
requested from the Court,®® which said that many aspects of services and
intdlectua property were gill among the resdud powers of the states, dthough
some were included in the common commercid policy. Thus many provisons of
the General Agreement on Trade in Services and the Agreement (the GATS) on
Traderdlated Aspects of Intelectud Property (the TRIPS) lay outsde
Community competence.

The solution was as usud for the member states to “co-operate’ and co-sgn the
WTO Agreement, and become Members of the WTO dongsde the
Community.'®

“McLeod et a, at 129-132, Case 327/91 France v. Commission [1994] ECR 1-3641. Thereis
no doubt that this view is borne out by good sense. If the EC could not be held responsible
for itstreaty obligations just because they were ultra vires under internal EC law or because
the disputed provision might be within member state competence, other states would be
reluctant to enter into agreements with the Community, which would all but cripple its
stature on the international scene. Besides, if the EC is found to be in violation of its treaty
obligations when the real culprit is one of its member states, then the Community could
simply “settle the score” by internal litigation under Articles 300(7) and 226 or 227 (228, 169
and170, respectively). The present state of the law makes it relatively easy to deal with the
Community, and avoids unnecessary complications.

% Treaty of Rome, Article 300(6) (Article 228).

% Opinion 1/94 (Re WTO Agreement) [1994] ECR 5267.

1%t is foreseen that within the organisation, the EC votes on matters within its competence
(such as the common commercial policy) and the states on matters within theirs (such as
questions regarding financial contributions). As far as the rest of the membership of the
WTO is concerned, it does not make any difference, since the EC, when voting alone has“a
number of votes equal to the number of [its] member States which are Members of the
WTO” (WTO Agreement, ArticleX:1). This also means that changes can take place in the
internal division of powers within the EC without any votes being lost in the WTO.
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It should be noted, however, that the Treaty of Rome has recently been amended.
In Article 133 (113) a new paragraph 5 has been added, under which the
Community may be empowered to conclude agreements on service related
matters and intellectua property even in regarding aspects that are not covered by
the common commercia policy. As Kapteyn and Verloren van Themaat point
out, this means that more of the subject matters covered by the WTO are now
potentidly within the Community’s competence, dthough some of them dill
remain within state competence.™*

1%L K apteyn and van Themaat, at 1387-1388.
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5 “Substantially all the Trade”
- A Legal Approach

5.1 General Remarks

5.1.1 Legal Scepticism inthe CRTA

It became apparent aready in Chapter 1 that there is a great dedl of scepticism
towards a lega gpproach to internationd trade law. The issue is no different as
regards the problem of defining the words “substantidly al the trade’ in GATT
Article XXIV:8(8 and (b). Thus, the representative of Hong Kong al but
gpologised for suggesting that the Vienna Convention on the Law of Treeaties
might be hdpful in the interpretation of Article XXIV, and was quick to
emphasise that “[His delegation was not advocating a rigid, legal approach”.'%
Others seem to fear that if the rules are too clear (which presumably might be the
result of arigid lega gpproach) then states would know exactly where the line is
drawn between what is alowed and what is not. States would then have
“incentives’ to liberdise their trade to that minimum point, but not further.*®

Stll, the clearest gatement of the reluctance of the CRTA officids to use any
methods that they might suspect are legd is the following by the Audrdian
representative: ” The Membership should avoid the difficulty of having a pseudo-
legdl inquiry into the meaning of [substantidly al the trade] and instead tackle the
issue directly [emphasis added].”** However, the “direct tackle’ proposed by
Austradia has serious wesknesses, which shal be discussed more at length below.
Other gpproaches have not been more successful.

5.1.2 Sources

The main source of law in thisregard is of course the WTO Agreement itsdlf. Itis
atreaty, 0 in order to condtrue its provisons, norma treaty interpretation could
be a vauable tool. The representative of Hong Kong, China has indeed aready
attempted this, and nobody seemed to mind in spite of the sordid legd

12 WT/REG/M/16, at paragraph 111.

1% WT/REG/M/186, at paragraph 118 per the EC representative, and at paragraph120 per the
American representative. However, as the representative of New Zealand said in
WT/REG/M17 at paragraph 16, clear and high standards that are enforced are obviously
preferable to the present situation, with vague and low standards that are not enforced.

1% WT/REG/M/15 at paragraph 65.
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connotations of the exercise® The application of treaty law to the WTO
Agreement will be further expounded below.

Other than that, sources are scarce.'® There is no authoritative statement on the
meaning of “subgantidly al the trade’, and even if the CTG had dedlt with the
meétter, they can only issue “recommendations’”’. Arguably, only a decison by
the DSB would be consdered to be truly authoritative, but as of today, there is
none.'®

What is available seems to be limited to the records of meetings of the CRTA,
where they have examined integration agreements and discussed various “legd”
issues. It istrue that the members of the CRTA rardly agree on anything, and even
if they did, these documents are even less binding than recommendations by
CTG.

Stll, the documents have some vaue. Firg of dl, they indicate whet the parties (at
least some of them) intended when they sgned the WTO. This may be vauable
when interpreting the terms of Artidle XXIV in the light of their “object and
purpose’.'® In the few ingdances where there is agreement, especidly, the
common view could plausibly be said to be a statement of the law. Secondly, the
documents could amount to “subsequent practice in the gpplication of the treaty”
according to Article 31(3)(b) of the Vienna Convention.*® Thirdly, some of the
contributions made by the various members of the CRTA could have persuasive
authority to the extent that they make more sense than others do, dthough this
clearly callsfor an evauation of ther reaive legd merits

S0, is it possible to say that the law can be found in these documents combined
with applicable provisons of the WTO? Maybe. If nothing else, the documents
will a least serve as an indication of what the problem aress are, for dl it isworth.

1% The legal instrument used was the Vienna Convention on the Law of Treaties. Although
it has not been ratified by all WTO Members, it is thought to codify existing customary law,
as stated earlier.

1% See note 10 above.

197 Understanding on the Interpretation of Article XX1V of the General Agreement on Tariffs
and Trade 1994, paragraph 7.

1% The reader is reminded that there are two procedures in force for the examination of
regional trade arrangements. examination by CRTA and recommendations by CTG, or
ordinary dispute settlement procedure, which ends with a decision by the DSB.

1% Vienna Convention, Article 31(1).

19 The representative of Hong Kong, China, proposes this view in WT/REG/M/16, at
paragraphs 111 and 126, while the representative of the EC disagreed at paragraph 118.
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5.2 The lssues

5.2.1 Narrow Versus Broad Construction

The first question to be answered is whether Article XXIV should be given a
narrow or broad congtruction. Most views seem to favour the former, and thus
the trade covered by an agreement should be as large as possible™ This is
related to the view that Article XXIV is an exception to the generd rulein Article
| that Members of the WTO should not discriminate between other Members, but
ingtead gpply the same tariffs to al products, whatever WTO country they
originate in.**? In fact, the view has been put forward that approva of Article
XXIV agreements could be compared to the granting of waivers under Article
1X:3 of the WTO agreement.*** This would cdl for a very drict interpretation of
Article XXIV indeed.

The EC, mainly, has disputed some of these views. Firgtly, the approva of afree
trade agreement or a customs union could not be considered a“waiver”. Waivers
are sometimes granted to Members who are undisputedly in violation of ther
WTO obligations, but who can give convincing reasons why they nevertheless
should be alowed to continue their offending practices. GATT, on the other hand,
specifically welcomes regiond integration agreements™* However, the EC has
not explicitly said Article XXI1V should be interpreted broadly, or refuted calls for
a narrow congtruction. This, of course, does not amount to EC approva of the
arguments made by the others. Neverthdless, it is an indication that the EC might
not be prepared to go againgt the consensus among the other members of the
CRTA, and it is submitted that this consensus carries a great dedl of persuasive
authority. ™

5.2.2 Article XX1V of the GATT in Relation to its Purpose

A treaty should be congtrued “in accordance with the ordinary meaning to be
given to the terms of treety in therr context and in the light of its object and
purpose.”® Since the term “subgtantialy &l the trade” is ambiguous, context,
object and purpose become more important. Of these, the latter shal be treated
firg here.

" See for example WT/REG/W/19, at paragraph 3, per the representative of Hong Kong,
China, WT/REG/M/16, at paragraph 124, per the representative of Norway, and
WT/REG/M/17, at paragraph 17, per the representative of New Zealand.

"2 See33.11.

'3 See note 36, above.

" WT/REG/M/17, at paragraph 24. The provision referred to would be Article XX1V:4.

15 See 3.3.1-3.3.3. On any reading of the GATT, it would seem that the MFN principle is the
rule, and that customs unions and free trade areas are an exception to that rule.

11 Vienna Convention, Article 31(1).
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The EC has disputed that the purpose of the WTO is the liberaisation of world
trade. It may have been one of its “consequences’ but was never its purpose and
object in “purdy juridical terms”.**’

It is difficult to make sense of this satement. First of al, it is doubtful whether a
treaty needs to have a provision that says “The formal purpose and object of this
treaty is...”. A purpose can be inferred from its provisons. Secondly, there arein
fact numerous ingtances in the WTO and its preamble where reference is made to
the importance of free trade. The preamble talks about the desrability of “the
substantia reduction of tariffs and other barriers to trade and to the eimination of
discriminatory trestment in internationa trade relations’; Article 111:1 of the WTO
Agreement charges the WTO with “further[ing] the objectives, of this Agreement
and of the Multilateral Trade Agreements’; GATT Article XXIV:4 says that “the
purpose of a customs union or of a free-trade area should be to facilitate trade
between the congtituent territories and not to raise barriers to the trade of other
contracting parties with such territories’; Article XXVIII  bis taks about the
necessty for “the subgtantia reduction of the generd leve of tariffs and other
charges on imports and exports’ since they “often condtitute serious obstacles to
trade’. Even without these specific alusions to the importance of free trade, the
higtory of the GATT could provide useful hints what the purpose of the agreement

iS.ll8

It ssems it would be fair to say that the liberdisation of world trade is the object
and purpose of WTO. That was dso the view of the representative of Hong
Kong, China, to whom the representative of the EC had responded so
vigoroudy. ™

5.2.3 The Context of the “ Substantially-All-the-Trade”
Requirement

A rdated issue isthat of the rdaionship of Article XXIV:8 with other provisons,
particularly paragraph 4. Does tha provison serve as a “preamble’ for
paragraphs 5-8, or doesit in itsalf contain requirements that a customs union and
afree trade area should fulfil %

" WT/REG/M/16, at paragraph 118.

118 See Chapter 2. Of course, there is a number of provisions in the GATT/WTO that allow
safeguard measures and a number of protectionist practices. In my view, these provisions
indicate that there are inevitable domestic concerns that need to be taken into account, and
also reflect the will of the parties not to proceed too quickly. They do not, however, detract
from the ultimate goal of liberalising world trade (see 3.1).

"9 WT/REG/M16, at paragraph 111.

129 The Understanding on the Interpretation of Article XXV of the General Agreement of
Tariffs and Trade 1994 does not clarify matters. It merely says in paragraph 1 that Article
XXI1V agreements “must satisfy, inter alia, the provisions of paragraphs 5,6,7 and 8 of that
Article.” However, the fact that Article XX1V:4 isvirtually reproduced in the preamble to the
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In the context of CRTA’s examination of regiond integration agreements** the
view has been put forward that if trade figures show that both intra-regiond and
externa trade has increased, the agreement is in conformity with Article XXI1V:4.
No further analysis of paragraphs 5-8 would be necessary.'?? However, members
of the CRTA have inasted on further information, so obvioudy, it is not enough. It
is true though, that many fed tha actud increases in intraregiond as well as
externd trade should be taken into account when assessing agreements under
Artide XXIV.*#

The opposite view aso has its supporters, however. Under this interpretation, the
paragraph is but a preamble to paragraphs 5-8, which might even mean that an
agreement that is consstent with the latter paragraphs is ipso facto consgent
with the former.**

The practice of the CRTA seems to be in cautious support of this latter view.
Although questions put to the parties to agreements under review do include
questions on actua increase of trade,** most queries regard more concrete issues
(see below).

From alegd perspective, the better view seems to be to choose the “preamble
gpproach”. Trade figures go up and down for a number of reasons besides tariffs
and non-tariff barriers, and should only be used with greet caution when assessing
agreements under Article XXI1V.

Article XXIV:4 can dill, however, provide a useful tool for the interpretation of
paragraphs 5-8.'%

Under standing indicates that the provision is not meant to justiciable, but rather is meant to
provide a background to the operative provisions in paragraphs 5-8.

21 Arguably, the documents on examination of various agreements carry more “legal”
weight than documents on discussion in the CRTA.

2 WT/REG22/M/2, at paragraph 5, per the representative of Turkey, WT/REG11/M/2,
WT/REG33/M/2, WT/REG4AUM/2 and WT/REG42/M/2, a paragraph 8, per the
representative of the Czech Republic.

23 WT/REG/M/19, at paragraph 116, per the Indian representative, WT/REG11/M/3,
WT/REG33/M/3, WT/REG41/M/3 and WT/REG42/M/3, at paragraph 27 per the Australian
representative.

24 \WT/REG/W/16 (Note by the Secretariat), at paragraph 6.

2 WT/REG1UM/2, WT/REG33/M/2, WT/REGA1/M/2 and WT/REG42/M/2, at paragraph 56.
On a question put by the Japanese representative regarding whether there is an actual
increase in trade between the parties to the agreement and third parties, the Slovenian
representative said yes. Strictly speaking, the question concerns external trade, but if actual
trade figures are considered important in evaluating the barriers raised against third
countries, then surely they have a bearing on the issue of whether trade has been liberalised
within the free trade area or the customs union.

1% This approach is suggested by the representative of Norway in WT/REG/M/16 at
paragraph 124. Furthermore, in WT/REG11/M/3, WT/REG33/M/3, WT/REG41/M/3 and
WT/REG42/M/3, at paragraph 28, the EC representative says that information on actual
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Something needs to be said about the “duties and other redtrictive regulations of
commerce’ that should be diminated on “subgantidly dl the trade’. These
obvioudy include tariffs, but specificaly exclude quantitetive restrictions and a
number of other trade barriers. The idea seems to be that a member of a free
trade area can discriminate againgt non-members by imposing customs duties on
goods origingting in ther territories, but when the same member imposes
quantitative retrictions, the MFN principle gpplies. Thus, the restrictions have to
be imposed on other members of the free trade area as well as other countries. In
short, some restrictions must be taken away in ther entirety, while some must
remain. In fact, in one case the representative of Hong Kong, China, argued that
safeguard measures under Article XIX could not be applied other than on an
MFN basis by members of regiond integration arrangements. This in spite of the
fact thet Article XIX is not among those enumerated in Article X X1V :8(i)!*#’

The logic of the view of the Hong Kong representetive is not immediately
goparent. If the ideais that regiond integration should not be dlowed unlessiit is
complete, then surely the parties to such agreements should be encouraged to
abolish various safeguard measures as between themsdves. At any rate, this
should be applied to measures that are not among those that are enumerated in
paragraphs 8(i) and 8(ii). Thus was the view of the representative of Australia,'®
and the Canadian representative drew the CRTA’s atention to the fact that anti-
dumping measures had been abolished as between the parties to the Canada
Chile Free Trade Agreement. This went towards showing that “other restricting
regulations of commerce’ had been diminated, according to the Canadians®

Then again, why stop there? Arguably, there is no specific prohibition againgt
applying the redtrictive measures enumerated in paragraph 8 other than on an
MFN basis. In light of the provisons of paragraph 4, should not the parties be
dlowed to abolish as between themsdaves even those measures that are taken
pursuant to the Articles enumerated within brackets in paragraph 8? After dl,
paragraph 4 says that the purpose of regiona integration agreements “should be
to fadilitate trade between the condtituent territories’ . **

It is true that a literd interpretation of the provison may yidd a different result
(see above, 3.3.3.2). Neverthdess, it is only when members of a customs union
are dlowed to abolish all redrictive regulations of commerce as between
themselves that a customs union is the same as a Sate, in economic terms. This

trade flows is not important. That view is supported by the representative of Switzerland in
the following paragraph.

T WT/REG/W19, at paragraph 7.

8 WT/REG/M/13, at paragraph 9.

129 WT/REG38/M/1, at paragraph 3. Anti-dumping duties are regulated in GATT Article VI,
and are not among the exceptions to the “other restrictive regulations of commerce”
enumerated in Article XX1V:8, sub-paragraphs (i) and (ii).

9 Thisis an example of how Article XXIV:4 could be used as an aid to interpretation.
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was, after dl, cited as one of the reasons why customs unions should be alowed
inthefirgt place.

This view may be too progressive to be accepted by the WTO Members. There
is some support for it, however. The Hong Kong, China representative once
wondered “whether harmonization of sanitary and phytosanitary regulations were
required by virtue of Artide XXIV:8 [emphasis added]”.** Now, those
regulations are covered by GATT Article XX, which is one of the Articles
enumerated in Article XX1V:8. Is the Hong Kong delegate then trying to say thet
on their reading, safeguard measures under the enumerated Articles may, but do
not have to, be diminated between members of regiona integration agreements?
This obvioudy contradicts their view in WT/REG/W/19 above, but it makes a lot
more sense.

The point of dl this is that “subgtantidly dl the trade’ should be understood in
conjunction with the “duties and other regtrictive regulations of commerce’ that
should be diminated. The more of those that are diminated, the better it is,
regardless of whether they are included among the exceptions within brackets in
Article XXIV:8. In fact, in some cases there could even be reasons to be dightly
more lenient on the “subgtantialy dl the trade’ requirement if the dimination of
duties and restrictive regulations is complete on the trade that is covered.

5.2.4 The Quantitative versusthe Qualitative Approach

Traditiondly, the attempts at defining “subdantidly dl the trade’ have evolved
around two basic gpproaches: the quantitative and the qualitative approaches. Of
these two, the first to emerge was the quantitative approach, which was favoured
by the EC when the tresty of Rome was reviewed under the old GATT
procedures. Thus, a free trade agreement should be considered consistent with
Article XX1V:8 when the volume of liberdised trade amounted to 80 % of total
trade.*

The shortcomings of this gpproach lie mainly in the fact that it would make it
possible for the parties to exclude important sectors of their economy from the
agreement, as long as the trade in these sectors did not amount to more than 20
%. This has lead a mgority of the members of the CRTA to conclude that there
has to be a quditative aspect as well to the requirement. In particular, the trade
covered should include dl sectors of the relevant economies, or at least dl mgor
sectors.™* There are plenty of instances in the officia documents where members
have expressed their support for this view.**

BLWT/REG/M/17, at paragraph 14.

2 \WT/REG/W/18, at paragraph 6, referring back to GATT document L/778.

133 This view was expressed when the Stockholm convention was under review in 1960. The
percentage of trade covered was as high as 90 %, but the exclusion of the agricultural
sectors still made some doubt the consistency of the agreement with Article XXIV.
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The sector that is most commonly excluded to a grester or lesser extent is the
agricultural sector. Recently the European Communities — Turkey agreement has
come in for some criticism for dlegedly not covering trade in agriculturd
products,™* and in the Central European Free Trade Agreement some duties on
agricultural products were lower than MFN rates but higher than zero. In the first
case, the counter-argument was that the agricultural sector was covered, or at
least that it would be covered further down the ling,**® and in the second case, the
argument was put forward that Article XXIV dlows tariffs that were lower than
MFN, but higher than zero.*’ In no case was it argued that it was consistent with
WTO rulesto exclude one sector, such as agriculture.

Does this mean there is some sort of consensus on this point? In any case, it
seems no one would serioudy argue that sectors can be excluded from the trade
liberdlised under Article XXIV. The satements made by the members of the
CRTA interpreted in what is arguably the purpose of the WTO (i.e. liberdisation
of world trade) supports the proposition that paragraph 8 of GATT Article XXIV
does not dlow for one sector to be excluded. This could bring with it the very
protectionist effects that the rules were originaly designed to prevent.*®

Another way of safeguarding the quditative aspects of the “subgantidly dl the
trade’ requirement is via the Audrdian “direct tackle’. The idea of thisis to look
at the number of categories of goods covered and tick them off on alist of goods
traded among the members of the WTO. The list of goods proposed was the
Harmonisad System, which is originaly intended for harmonisation of customs
classfication, but the Audtradian representative thought thet it might be useful in
this context as well. Thus, the suggestion was that an agreement would be
deemed compatible with Article XXIV:8 if it covered 95 % of products as
categorised in the Harmonised System,

This view is consistent with what is arguably the purpose of the stringent requirements of
that Article. If states were allowed selectively to liberalise some sectors, while protecting
others, the advances towards the goal of free world trade would be severely stunted (see
333.2).

3 WT/REG/M/16, at paragraph 111, per the representative of Hong Kong, China,
WT/REG/M/17, at paragraph 17 per the representative of New Zealand and WT/REG/M/15
at paragraph 66 per the U.S. representative.

S WT/REG22/M/2, at paragraph 4.

B WT/REG22/M/2, at paragraphs 8 and 15.

BTWT/REG1UM/2, WT/REG33/M/2, WT/REG41/M/2 and WT/REG42/M/2, at paragraph 14,
per the European Community representative.

1% See 3.3.3.2 above.

139 The Harmonised System contains an extensive list of goods subdivided into categories
and sub-categories, each preceded by a number. The fewer digits the number contains, the
rougher the classification, and the more digits, the more precise it is. The Australian
proposal referred to 95 % of the 6-digit tariff lines. See WT/REG/W/22, at paragraph 10.
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The reaction of the other members of the CRTA was mixed. The EC
representative made it clear that “his ddegation did not support it”,**° and there
has been scepticism from others as well.'*" The weskness of the approach was
put succinctly by the EC representative. He explained that in some free trade
agreements in force, about 50 % of the products covered in the six-digit tariff-
lines made up about 80 % of the trade. Would it be redigtic to require that the
parties amend their agreement, in spite of itsfairly extensve coverage?

Nevertheless, the idea has caught on. In examinations of agreements under Article
XXIV, questions have often been put to the parties regarding tariff-line coverage,
and adequate answers have been given by the parties to the agreements under
review.#

More importantly, there seems to be consensus now that both quantitative and
qualitative aspects are important.**® This makes sense, since any inflexible, one-
eyed gpplication of ether quantitative of quditative criteria would inevitably lead
to gigantic legd loopholes, which could be used for whatever purposes the
Members of the WTO might need them for.

This does not mean that the legd Stuation becomes unclear. Courts have dways
griven to teke dl relevant criteriainto account when deciding cases. This does not
necessarily make for unprincipled decison-making or lega uncertainty.

5.2.5 State Practice

The EC has often emphasised the need for interpreting Article XXIV in the light
of subsequent state practice.*** This has consistently been rejected by some other
members of the CRTA, such as Hong Kong, China, and the United States™*

This latter view is certainly the better one. Current state practice is probably a
better indication of dack enforcement of the rules than proof of what the Member
States perceive the content of those rulesto be.

“OWT/REG/M/16, at paragraph 118.

11 See, for example, WT/REG/M/15 at paragraph 67 per the Brazilian representative.

2 See, for example, WT/REG11/M/2, WT/REG33/M/2, WT/REG41/M/2 and WT/REG42/M/2,
at paragraph 6, per the representative of Canada, and the following paragraph, per the U.S.
representative. The response from the Czech Republic is at paragraph 9. In WT/REG38/M/1,
at paragraph 3, the Canadian representative gives information regarding the tariff line
coverage of the Canada-Chile Agreement.

3 See, for example, WT/REG/W/18, at paragraphl2, per the Australian representative,
WT/REG/M/15, at paragraph 66, per the U.S. representative, WT/REG/M/16 at paragraphs
111, 122 and 127 per the representatives of Hong Kong, China, Hungary and Japan,
respectively.

14 See for example WT/REG22/M/2, at paragraph 15, and WT/REG/M/16, at paragraph 118.

“S WT/REG/WI/19, at paragraphs 4 and 5 per the representative of Hong Kong, China and
WT/REG/M/16, and paragraphs 111 and 120 per the representatives of Hong Kong and the
U.S., respectively.
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Furthermore, it was indicated above that the rationae behind the stringent rulesin
Article XXI1V isto limit the number of regiona integration agreements. That was
to be achieved by introducing conditions that could only be met by Sates that
were “sarious’ about free trade*® If that view is correct, then the current
complex web of myriads of criss-crossing free trade agreements may be an
indication that enforcement of the rules has collgpsed, to the extent they were ever
enforced in the firgt place.

5.2.6 Burden of Proof

Some members of the CRTA have addressed the issue of what party should have
the burden of proof in proceedings before the Committee. The idea seems to be
that either the members of the regiond integration agreement or the party invoking
the provison should have to “prove’ consstency or incongstency with Article
XXV

This line of thinking is essentidly flawed. Questions of proof arise when thereisa
dispute as to what the facts are, and sometimes a tribuna would solve such
problems by imposng a burden of proof on ether of the parties before it.
However, to the best of my knowledge, no such issues have ever come before
the CRTA. The parties to the agreement(s) under review submit information to
the CRTA regarding tariffs, trade datistics and whatever else the Committee
might enquire about.**® The accuracy of this information is rardly, if ever, in
dispute, which means that there are no problems ascertaining what the relevant
facts are. Consequently, there has so far been no need for any rules on burden of
proof.

The problem is rather drawing the right conclusons from these facts. This
problem could more properly be characterised as a question of law, rather than a
question of fact. It is for the rdlevant tribund to know the law according the
principle of jura novit curia.

403332

147 See, for example, the discussion in WT/REG/M/16 at paragraphs 111 to 127.

8 Article XXIV:7(a) seems to support the view that the parties have a duty to provide the
CRTA with the information necessary for the Committee to arrive at a conclusion. The
procedure, then, is one where the CRTA questions the parties, requests information from
them and discusses the issues internally. Afterwards, a report is made to the CTG. The
CRTA may not be aware of it, but thisiswhat alawyer would call inquisitorial procedure.
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6 Conclusions

It goes without saying that the investigation is incomplete. To begin with, the way
in which other provisons of the WTO have been interpreted might have a bearing
on how Article XXIV should be congtrued. For example, state practice might
have been one of the most important consderations when ng the content of
other trade rules, and if so, state practice should carry more weight in the Article
XXIV context. Nevertheless, a number of conclusons can be drawn from the
investigation.

6.1 Law or Economics?

The andyds above shows that GATT Article XX1V:8 is perfectly conducive to
legad congruction. There are severa issues in the context of that Article that
involve questions of legd principle and “drawing lines” between what is alowed
and what is not. It is true, perhaps, that economics plays an important part in the
congtruction of provisons of trade agreements, and that any tribuna charged with
aoplying them to specific Stuations should be composed of both layers and
economigs. Neverthdess, asin most courts of law, lawyers would have to make

up the mgority.

These conclusons can be taken a step further. Arguably, not only can Artide
XXI1V:8 be the object of legd congruction, in fact it makes no sense without it.
Economists seem preoccupied in every case with finding some ided solution that
amply does not exist. Lawyers, on the other hand, recognise the need for
compromise. When an ambiguous provison such as Article XXIV:8 isto be given
a more defined substantive content, lawyers are capable of hammering out rules
case by case, well aware that it is better to have rules that usually lead to the
desred result than to try to find perfect solutions that do not exigt. Judicid
decison making may be caegoricd, and in an ingant case, it may even be
regarded as unfair, but the dternative to clear rules of genera gpplication is to
havennorulesat al.

6.2 The GATT/WTO in an International Law
Context

Perhaps there are other reasons why lawyers have been barred (no pun intended)
from interpreting Article XXIV and other provisons of the WTO, besdes ther
aleged incompetence in economic matters. Possibly, these reasons can be traced
from Chapters 1-3 above, rather than from Chapter 5.
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Under traditiond internationa law, each date is sovereign and virtudly free to do
as it chooses. This was discussed briefly in Chapter 2.2, but here, an attempt at
drawing conclusions from the doctrine of the nation-state will be made.

The only way a date can limit its more or less God-given sovereignty is by
concluding treaties with other nation states. Now, limiting one's sovereignty is not
something thet is done lightly, so dready we can see that few states would have
an incentive to do s0. Add to this the fact that different Sates often have widdy
differing views on what is right and what is wrong, and what policies should be
pursued in any given context. Any contract, treeties included, is dependent on
there being some sort of agreement between the parties, and without this common
ground, there can be no agreements of any kind. Jealousy of its sovereign powers
and its freedom combined with lack common interests with other states combine
to make it something of amiracle that treeties are concluded in the first place.

When that happens, it seems to be either because the subject matter to be
regulated is uncontroversid, or sometimes because dl parties to the agreement
redise that it is srictly necessary. Agree or perish, more or less. The UN Charter
and the GATT fdl in this second category, since it took the worst depression the
world had ever seen and the bloodiest war in history to make states negotiate and
sgn these agreements.

Even when agreement is reached, narrow nationd interests often make sure the
provisons are vague enough to accommodate as many as possble of the
conflicting and opposing views of the parties to the agreements, and as arule, and
its provisons often reflect the least common denominator. By the same token,
dates are wary of creating international courts to settle their internationd disputes.
Tribunas have a tendency to arrive a conclusons that possibly make sense, but
are in conflict with the view of a least one of the dtates parties to the relevant
agreement. The only proper internationa court, the 1CJ in The Hague can only
bind the parties to the dispute, which means that there can be no unwanted and
highly undesired internationd “common law”.

Even where there are courts or other dispute resolution mechanisms, stetes are
often reluctant to use them. Some say that is because it is consdered a hogtile act
to sue an other state, but that argument is not completely convincing. It is hardly
an indication of a co-operative spirit to Sue one's business partners ether, but that
does not mean that domestic courts are out of work. The reason why states
sometimes choose not to avall themsdves of dispute resolution mechanisms is
rather that they do not want matters to be settled legally. A legd solution means
that once comfortably ambiguous rules are given a clearer meaning. Now, if the
parties went to greet lengths to phrase the provisons in such a way as to make
everybody happy, regardless of their disagreementsin red life, they do not want a
tribund to ruin that. Even a court decison that is only binding as between the
parties would have a bit too much authority for the resolution of future conflicts.



Especidly, even complainant states do not want clarity added to rules that they
themsalves might want to interpret flexibly in the future. Againg this backdrop, the
scepticism  towards  lavyers on  the international arena  becomes more
understandable.

6.3 Final Remarks

Asfar as Article XX1V is concerned, the WTO membership does not want clear
rules. In that particular context, States want to retain maximum freedom of action.
It may be because regiond integration agreements are of a highly politica nature
or for some other reason, but the fact remains that nobody seems to want Article
XXIV to be given a dearer subgtantive meaning. Not only is this concluson
consgtent with what is known about the mechanics of internationd law. It is
further borne out by the rather haf-hearted atempts in the CRTA to darify the
rules and the fact that WTO Members do not use other dispute settlement
procedures at their disposd to enforce their rights under Article XXIV.

GATT Article XXIV is “enforced” smply via the notification procedure under
paragraph 7(a) and the discussons in the CRTA. It is not a very efficient
enforcement procedure, but maybe the publicity in the Committee is a least
efficient enough to prevent the most blatant violations of Article XXIV. It seems
that dates are in fact quite happy with that.
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Supplement A: GATT Articles |
and XXIV. Excerpts

Articlel
General Most-Favoured-Nation Treatment

1. With respect to customs duties and charges of any kind imposed on or in connection
with importation or exportation or imposed on the international transfer of payments for
imports of exports, and with respect to the method of levying such duties and charges, and
with respect to all rules and formalities in connection with importation and exportation, and
with respect to all matters referred to in paragraphs 2 and 4 of Article Il1, any advantage,
favour, privilege or immunity granted by any contracting party to any product originating in
or destined for any other country shall be accorded immediately and unconditionally to the
like product originating in or destined for the territories of all other contracting parties. (...)

Article XXV

Territorial Application - Frontier Traffic - Customs Unions
and Free-trade Areas

1. The provisions of this Agreement shall apply to the metropolitan customs
territories of the contracting parties and to any other customs territories in respect of which
this Agreement has been accepted under Article XXVI or is being applied under Article
XXXIII or pursuant to the Protocol of Provisional Application. Each such customs territory
shall, exclusively for the purposes of the territorial application of this Agreement, be treated
as though it were a contracting party; Provided that the provisions of this paragraph shall
not be construed to create any rights or obligations as between two or more customs
territories in respect of which this Agreement has been accepted under Article XXVI or is
being applied under Article XXXIII or pursuant to the Protocol of Provisional Application
by asingle contracting party.

¢.)

4. The contracting parties recognize the desirability of increasing freedom of trade by
the development, through voluntary agreements, of closer integration between the
economies of the countries parties to such agreements. They also recognize that the
purpose of a customs union or of afree-trade area should be to facilitate trade between the
constituent territories and not to raise barriers to the trade of other contracting parties with
such territories.

5. Accordingly, the provisions of this Agreement shall not prevent, as between the
territories of contracting parties, the formation of a customs union or of a free-trade area or
the adoption of an interim agreement necessary for the formation of a customs union or of a
free-trade area; Provided that:

(@) with respect to a customs union, or an interim agreement leading to a formation of
a customs union, the duties and other regulations of commerce imposed at the
institution of any such union or interim agreement in respect of trade with
contracting parties not parties to such union or agreement shall not on the whole
be higher or more restrictive than the general incidence of the duties and
regulations of commerce applicable in the constituent territories prior to the
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formation of such union or the adoption of such interim agreement, as the case
may be;

(b) with respect to a free-trade area, or an interim agreement leading to the formation
of a free-trade area, the duties and other regulations of commerce maintained in
each if the constituent territories and applicable at the formation of such free-trade
area or the adoption of such interim agreement to the trade of contracting parties
not included in such area or not parties to such agreement shall not be higher or
more restrictive than the corresponding duties and other regulations of commerce
existing in the same constituent territories prior to the formation of the free-trade
area, or interim agreement as the case may be; and

(©) any interim agreement referred to in sub-paragraphs (a) and (b) shall include a plan
and schedule for the formation of such a customs union or of such a free-trade
areawithin areasonable length of time.

¢.)

7. (&) Any contracting party deciding to enter into a customs union or free-trade
area, or an interim agreement leading to the formation of such aunion or area, shall promptly
notify the CONTRACTING PARTIES and shall make available to them such information
regarding the proposed union or area as will enable them to make such reports and
recommendations to contracting parties as they may deem appropriate.

(b) If, after having studied the plan and schedule included in an interim
agreement referred to in paragraph 5 in consultation with the parties to that agreement and
taking due account of the information made available in accordance with the provisions of
sub-paragraph @), the CONTRACTING PARTIES find that such agreement is not likely to
result in the formation of a customs union or of a free-trade area within the period
contemplated by the parties to the agreement or that such period is not a reasonable one,
the CONTRACTING PARTIES shall make recommendations to the parties to the agreement.
The parties shall not maintain or put into force, as the case may be, such agreement if they
are not prepared to modify it in accordance with these recommendations.

() Any substantial change in the plan or schedule referred to in paragraph 5 (c)
shall be communicated to the CONTRACTING PARTIES, which may request the contracting
parties concerned to consult with them if the change seems likely to jeopardize or delay
unduly the formation of the customs union or of the free-trade area.

8. For the purposes of this Agreement:

(@) A customsunion shall be understood to mean the substitution of a single customs
territory for two or more customs territories, so that

(i) duties and other restrictive regulations of commerce (except, where
necessary, those permitted under Articles X1, XII, XII1, X1V, XV and XX) are
eliminated with respect to substantially all the trade between the constituent
territories of the union or at least with respect to substantially all the trade in
products originating in such territories, and,

(i) subject to the provisions of paragraph 9, substantially the same duties and
other regulations of commerce are applied by each of the members of the
union to the trade of territories not included in the union;

(b) A free-trade area shall be understood to mean a group of two or more customs

territories in which the duties and other restrictive regulations of commerce
(except, where necessary, those permitted under Articles XI, XII, XIII, XIV, XV and
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XX) are eliminated on substantially all the trade between the constituent territories
in products originating in such territories. (...)
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Supplement B: Schedule of
Annexes to the WTO

ANNEX 1
ANNEX 1A: MULTILATERAL AGREEMENTS ON TRADE IN General Agreement on
Tariffs and Trade 1994
General Agreement on Tariffs and Trade 1947
Understanding on the Interpretation of Article II:I(b) of the General Agreement
on Tariffs and Trade 1994
Understanding on the Interpretation of Article XVII of the General Agreement
on Tariffs and Trade 1994
Understanding on Balance-of-Payments Provisions of the General
Agreement on Tariffs and Trade 1994
Understanding on the Interpretation of Article XXIV of the General Agreement
on Tariffs and Trade 1994
Understanding in Respect of Waivers of Obligations under the General
Agreement on Tariffs and Trade 1994
Understanding on the Interpretation of Article XXVIII of the General
Agreement on Tariffs and Trade 1994
Marrakesh Protocol to the General Agreement on Tariffs and Trade 1994
Agreement on Agriculture
Agreement on the Application of Sanitary and Phytosanitary Measures
Agreement on Textiles and Clothing
Agreement on Technical Barriers to Trade
Agreement on Trade-Related Investment Measures
Agreement on Implementation of Article VI of the General Agreement on
Tariffs and Trade 1994
Agreement on Implementation of Article VII of the General Agreement on
Tariffs and Trade 1994
Agreement on Preshipment Inspection
Agreement on Rules of Origin
Agreement on Import Licensing Procedures
Agreement on Subsidies and Countervailing Measures
Agreement on Safeguards
ANNEX 1B: GENERAL AGREEMENT ON TRADE IN SERVICES
ANNEX 1C: AGREEMENT ON TRADE-RELATED APSECTS OF INTELLECTUAL
PROPERTY RIGHTS
ANNEX 2: UNDERSTANDING ON RULES AND PROCEDURES GOVERNING THE
SETTLEMENT OF DISPUTES
ANNEX 3: TRADE POLICY REVIEW MECHANISM
ANNEX 4: PLURIALATERAL TRADE AGREEMENTS
ANNEX 4(a) AGREEMENT ON TRADE IN CIVIL AIRCRAFT
ANNEX 4(b) AGREEMENT ON GOVERNMENT PROCUREMENT
ANNEX 4(c) INTERNATIONAL DAIRY AGREEMENT
ANNEX 4(d) INTERNATIONAL BOVINE MEAT AGREEMENT
Decision on Measures in Favour of Least-Developed Countries
Declaration on the Contribution of the World Trade Organization to Achieving
Greater Coherence in Global Economic Policymaking
Decision on Notification Procedures
Declaration on the Relationship of the World Trade Organization with the
International Monetary Fund
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Decision on Measures Concerning the Possible Negative Effects of the
Reform Programme on Least-Developed and Net Food-Importing Developing
Countries
Decision on Notification of First Integration under Article 2.6 of the
Agreement on Textiles and Clothing
Decision on Proposed Understanding on WTO-ISO Standards Information
System
Decision on Review of the ISO/IEC Information Centre Publication
Decision on Anti-Circumvention
Decision on Review of Article 17.6 of the Agreement on Implementation of
Article VI of the General Agreement on Tariffs and Trade 1994
Declaration on Dispute Settlement Pursuant to the Agreement on
Implementation of Article VI of the General Agreement on Tariffs and Trade
1994 or Part V of the Agreement on Subsidies and Countervailing Measures
Decision Regarding Cases where Customs Administrations have Reasons to
Doubt the Truth or Accuracy of the Declared Value
Decision on Texts Relating to Minimum Values and Imports by Sole Agents,
Sole Distributors and Sole Concessionaires
Decision on Institutional Arrangements for the General Agreement on Trade
in Services
Decision on Certain Dispute Settlement Procedures for the General
Agreement on Trade in Services
Decision on Trade in Services and the Environment
Decision on Negotiations on Movement of Natural Persons
Decision on Financial Services
Decision on Negotiations on Maritime Transport Services
Decision on Negotiations on Basic Telecommunications
Decision on Professional Services
Decision on Accession to the Agreement on Government Procurement
Decision on the Application and Review of the Understanding on Rules and
Procedures Governing the Settlement of Disputes

UNDERSTANDING ON COMMITMENTS IN FINANCIAL SERVICES
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Supplement C: Treaty of Rome.
Articles 10, 133, 300 and 310.
Excerpts

Article 10 (Article 5)

Member States shall take all appropriate measures, whether general or particular, to ensure
fulfilment of the obligations arising out of this Treaty or resulting from action taken by the
institutions of the Community. They facilitate the achievement of the Community’ s tasks.

They shall abstain from any measure which could jeopardise the attainment of the
objectives of thistreaty.

Article 133 (Article 113)

1. The common commercial policy shall be based on uniform principles, particularly in
regard to changes in tariff rates, the conclusion of tariff and trade agreements, the
achievement of uniformity in measures of liberalisation, export policy and measures to
protect trade such as those to be taken in the event of dumping or subsidies.

2. The Commission shall submit proposals to the Council for implementing the common
commercial policy.

3. Where agreements with one or more States or international organisations need to be
negotiated, the Commission shall make recommendations to the Council, which shall
authorise the necessary negotiations.

The Commission shall conduct these negotiations in consultation with a special committee
appointed by the Council to assist the Commission in this task and within the framework of
such directives as the Council may issueto it.

The relevant provisions of Article 300 shall apply.

4. In exercising the powers conferred upon it by this Article, the Council shall act by a
qualified majority.

5. The Council, acting unanimously on a proposal from the Commission and after
consulting the European Parliament, may extend the application of paragraphs 1 to 4 to
international negotiations and agreements on services and intellectual property insofar as
thy are not covered by these paragraphs.

Article 300 (Article 228)

1. Where this Treaty provides for the conclusion of agreements between the Community
and one or more States or international organisations, the Commission shall make
recommendations to the Council, which shall authorise the Commissions to open the
necessary negotiations. The Commission shall conduct these negotiations in consultation
with special committees appointed by the Council to assist it in this task and within the
framework of such directives as the Council may issueto it.
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In exercising the powers conferred upon it by this paragraph, the Council shall act by a
qualified majority, except in the cases where the first subparagraph of paragraph 2 provides
that the Council shall act unanimously.

2. Subject to the powers vested in the Commission in this field, the signing, which may be
accompanied by a decision on provisional application before entry into force and the
conclusion of the agreements shall be decided on by the Council, acting by a qualified
majority on a proposal from the Commission. The Council shall act unanimously when the
agreement covers a field for which unanimity is required for the adoption of internal rules
and for the agreements referred to in Article 310.

¢.)

3. The Council shall conclude agreements after consulting the European Parliament, except
for the agreements referred to in Article 133(3), including cases where the agreement cover a
field for which the procedure referred to in 251 or that referred to in Article 252 isrequired for
the adoption of internal rules. The European Parliament shall deliver its opinion within a
time-limit which the Council may lay down according to the urgency or the matter. In the
absence of an opinion within that time-limit, the Council may act.

¢.)

6. The Council, the Commission or a Member State may obtain the opinion of the Court of
Justice as to whether an agreement envisaged is compatible with the provisions of this
Treaty. Where the opinion of the Court of Justice is adverse, the agreement may enter into
force only n accordance with Article N of the Treaty on European Union.

7. Agreements concluded under the conditions set out in this Article shall be binding on
the institutions of the Community and on Member States.

Article 310 (Article 238)
The Community may conclude with one or more States or international organisations

agreements establishing an association involving reciprocal rights and obligations, common
action and special procedure.
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Supplement D: The Constitution
of the Commonwealth of
Australia. Excerpts

51. Legidative power s of the Parliament The Parliament shall, subject to this Constitution,
have power to make laws for the peace, order, and good government of the Commonwealth
with respect to: -

(i) Trade and commerce with other countries, and among the States:
(ii.) Taxation; but not so as to discriminate between the States:

Ew)) The naval and military defence of the Commonwealth...

Ex)) Fisheriesin Australian waters beyond territorial limits:

Exu)) Currency, coinage, and legal tender:

(..)

(xxix)  Externa affairs:

52. Exclusive powers of the Parliament The Parliament shall, subject to this Constitution,
have exclusive power to make laws for the peace, order, and good government of the
Commonwealth with respect to —
(...)
(iii.) Other matters declared by this Constitution to be within the
exclusive power of the Parliament. [This refers, inter alia, to s 90
below.]

90. Exclusive power over customs, excise, and bounties On the imposition of uniform duties
of customs the power of the Parliament to impose duties of customs and of excise, and to
grant bounties on the production or export of goods, shall become exclusive. (...)

109. Inconsistency of laws When a law of a State is inconsistent with a law of the

Commonwealth, the latter shall prevail, and the former shall, to the extent of the
inconsistency, beinvalid.
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