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Summary

The thesis integrates three different areas namely conflict prevention, human
rights and NHRIs. The underlying assumption, that it is possible to prevent
conflicts by implementing human rights, will be challenged. Furthermore,
the human rights protection and the existing human rights machinery will be
explored. The purpose is to examine and analyze if NHRIs are an efficient
tool to implement human rights and thereby preventing conflicts.

The positive change which was expected when the Cold War ended has
partly not occurred. The world today is neither a safer nor a better place to
live in. International law and human rights have hardly been strengthened
but rather neglected in a number of cases. The UN and the world have not
been able to prevent new conflicts from arising. The conflicts are changing
in character and new threats have emerged. The world is only partly adjust-
ing and a common method for conflict prevention seems to be lacking in
terms of adjusting to the new challenges. The thesis explores how these new
conflicts should be prevented and how new threats should be reduced.

The thesis focuses on the prevention of conflicts at a very early stage. A
new culture of conflict prevention is developing where the root causes such
as economic despair, social injustice and political oppression are addressed.
Failure to protect human rights is often a root cause of a conflict and thus
effective promotion and protection of human rights can be seen as a vital
element of conflict prevention. The problem is that human rights are not
being implemented. NHRIs are crucial in the work of implementing human
rights. NHRIs are seen as a bridge between the local, the regional and the
international levels. The thesis explores the institution and its role as well as
different elements of importance for the efficiency of NHRIs.

A new type of organized violence is emerging and can be described as a
mixture of war, organized crime and massive human rights violations. The
actors are both global and local, public and private. An informal criminal-
ized economy is built into the functioning. Political leaders and international
institutions have been helpless regarding the new conflicts emerging since
they have not been able to come to terms with their logic. The new conflicts
have been treated either as old wars or as anarchy. It is important to trace the
shortcomings of inherited ways of perceiving the war and to set out the need
for a new type of analysis in relation to political and military assumptions
about why and how wars are fought.

A new culture of conflict prevention is developing. It is crucial to know the
causes of conflicts to be able to prevent disputes from arising and to prevent
existing disputes from escalating. It is fundamental to address the deepest
causes of conflicts such as economic despair, social injustice and political
oppression. Negative peace is a necessary, but not a sufficient condition for
peace. Positive peace includes social justice and puts focus on the human



being instead of the state. Positive peace is based on the abolition of struc-
tural violence.

The human rights instruments give a good human rights protection if they
are implemented. The role of Governments in the implementation of human
rights is of great importance. Without the implementation at the national
level, the international system for protection of human rights is of little use,
except for highlighting states that misbehave. Each state must be responsible
for the protection and promotion of human rights. It is crucial for a state,
committed to human rights, to establish a national infrastructure, including
institutions, that can promote and protect human rights. The problem of ef-
fective implementation at the national level has generated interest as well as
action. All over the world NHRIs have been established, all with the same
purpose, even though their task varies. The purpose, to promote and protect
human rights. The NHRI extends over the traditional distinction between the
state and the civil society combining a form of state approval with inde-
pendence. NHRIs focus on promotional activities and on creating conditions
for implementing human rights at the national level. This is very different
from NGOs which traditionally focus on monitoring human rights viola-
tions.

There are many questions to be asked regarding NHRIs. First of all, what is
a NHRI actually and what is really the status of this institution? What insti-
tutions should in fact be allowed to call themselves NHRI and what does
this imply?

Most causes of conflicts or threats can be related to human rights in one way
or another. Moving towards a culture of prevention, by establishing a cul-
ture of human rights implemented at the national level, is probably the most
efficient way to prevent the conflicts of today and tomorrow. NHRIs must
be seen as an essential tool in the implementation of human rights. Whether
they are an efficient tool or not, in promoting and protecting human rights,
is depending on its ability to be legitimate, accountable and accessible and
whether the institution is truly independent or not. The independency is re-
lated to the institutions being qualified and diverse in their membership,
adequately staffed and resourced as well as accessible to the public. Most of
all the legitimacy, accountability and independence of the institution depend
on establishing a strong loyalty to the civil society and the people as well as,
meanwhile, maintaining effective access to government and judicial bodies.
To be even more efficient in the future it is important to establish their
genuine role and thereby give them a position as a strong actor in the human
rights machinery.
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1 Introduction

1.1 The Framework of the Study

The positive change which was expected when the Cold War ended has
partly not occurred. The world today is neither a safer nor a better place to
live in. International law and human rights have hardly been strengthened.
International law and the United Nations (UN) have been neglected in a
number of cases. The UN and the world have not been able to prevent new
conflicts from arising, evolving into enormous human disasters. The con-
flicts of today are changing in character. Borders have been erased and new
threats have emerged and the world is different in many respects. It is no
longer the threat from other countries which is most dangerous. The world is
only partly adjusting and a common method for conflict prevention seems to
be lacking in terms of adjusting to the new challenges. It seems as if the
countries are not ready, or not willing, and the methods for conflict preven-
tion seem to be relatively undeveloped. The thesis will explore how these
new conflicts should be prevented and how new threats should be reduced.
What are the causes of a conflict today? What are the new threats of today
and tomorrow and how can these be handled?

Today, the debate is focused mainly on how war criminals should be put to
justice, what the effects of the new International Criminal Court will be,
how the world can intervene in conflicts within the states and how terrorists
are being treated in relation to human rights. These are all very important
matters that need to be discussed and solved. It is crucial that international
law and human rights are being upheld at all times. However, the problem
seems to be that the focus is on the symptoms and the effects rather than on
the genuine cause of the problem. The essence is to explore, analyze and
understand the conflict and the causes of a conflict. It is crucial to explore
threats and possible conflicts of tomorrow and to find different ways to han-
dle these problems. There will be no more war criminals nor will more ter-
rorists be born as a result of conflicts if conflicts can be avoided. This
should be obvious but the rhetoric of world politics show that it’s not. Prob-
lem-solving rather than symptom relief is to be preferred.

The conflict and its causes are changing wherefore the ways of preventing
conflicts need to be adjusted. The thesis is focused on the prevention of con-
flicts at a very early stage. A new culture of conflict prevention is develop-
ing where the root causes such as economic despair, social injustice and
political oppression is addressed. Failure to protect human rights is often a
root cause of a conflict and thus the effective promotion and protection of
human rights can be seen as a vital element of conflict prevention. During
my work | came to suspect that the human rights system seems to be rather
sufficient regarding human rights protection addressed in various declara-
tions, covenants, conventions and treaties. The problem is rather that these
human rights are not being implemented. Something seems to be missing in



the human rights machinery regarding the implementation. National Human
Rights Institutions for the promotion and protection of human rights (NHRI)
are actors that are crucial in the work to implement human rights. NHRIs are
seen as a bridge between the local, the regional and the international levels.
The thesis will, in chapter three, first of all explore what a NHRI is and
thereafter explore the role of the institution. The thesis will look into the
development of NHRIs and the work of implementing human rights at the
national level. Potential stumbling blocks will be addressed such as how
these institutions balance between politics and their legitimate advisory and
monitoring functions. Furthermore, their role in terms of bridging the gap
between the local community and international treaty bodies will be dis-
cussed to illustrate the significance of, a partly new, comprehensive human
rights machinery. Furthermore, elements for the efficiency of NHRIs will be
addressed. The thesis will explore whether or not NHRIs are an efficient
tool in implementing human rights and thereby preventing conflicts.

1.2 Purpose

The thesis will attempt to integrate three different areas namely conflict pre-
vention, human rights and NHRIs. The underlying assumption, that it is
possible to prevent conflicts by implementing human rights, will be chal-
lenged. The purpose is to examine and analyze if NHRIs are an efficient tool
to implement human rights and thereby preventing conflicts. To be able to
accomplish this, the thesis will be divided into two different parts, exploring
different areas namely conflicts of today, conflict prevention, promotion and
protection of human rights as well as NHRIs and their role. Questions to be
answered:

Are NHRIs an efficient tool to implement human rights and thereby prevent-
ing conflicts?

e Promoting and protecting human rights as well as preventing con-
flicts: What are the characteristic features of the conflicts of today?
What are the causes of conflicts and the threats of today and tomor-
row? How can conflicts be prevented? What rights should be pro-
moted and protected and why in relation to conflict prevention? Is
the existing human rights protection and human rights machinery
sufficient?

¢ NHRIs: What is a NHRI and what is the role of this institution? How
does a NHRI promote and protect human rights? Are NHRIs an effi-
cient tool to implement human rights?



1.3 Method, Theory and Material

The thesis is a combined descriptive and analytic study where traditional
judicial method is used and an extensive literature review is carried out.

The thesis is based on various material issued by the UN as well as by inde-
pendent experts. The thesis covers three different areas and thus it has been
an extensive search for material. Even if there is a great interest for the cho-
sen topic in world politics there is a lack of literature. Partly different disci-
plines are concerned in this matter which might explain the lack of litera-
ture. A lot of the literature concerning conflicts, conflict prevention as well
as human rights is too old to use because of the changing character of con-
flicts as well as the world. However, there is a rather large selection of mate-
rial issued by the UN available on the Internet.

Chapter four, dealing with NHRIs, is mainly based on the shaping in Human
Rights Institutions — A Handbook on the Establishment and Strengthening of
National Institutions for the Promotion and Protection of Human Rights,
hereafter referred to as the UN Handbook, since it is, according to the re-
search for this thesis, the ledger in this field. Many of the articles used in the
thesis are also based on the UN Handbook.

1.4 Definitions and Limitations

One of the principal purposes of the UN is to maintain international peace
and security as well as promoting and protecting human rights. The UN has
provided the world with international covenants and conventions to estab-
lish standards, monitor implementation, promote compliance and investigate
violations of human rights. This great task cannot be realized by the UN
itself. The international system relies on the support of for example regional
human rights systems, governments and Non-governmental organizations
(NGOs) as well as on a range of other international institutions. All of these
groups have a special role to play in implementing human rights and pre-
venting conflicts. However, the scoop of the thesis is mainly limited to the
work within the UN system as well as to the work at the national level
within the NHRI.

There is no uniform definition of conflict prevention. However, the thesis
presupposes that conflict prevention can be taken in each and every stage of
the conflict. Even when violence has stopped since an incorrectly settled
peace today might result in yet another conflict. Different measures are
needed for prevention at different phases in the conflict. Structural preven-
tion is dealing with the root causes of the conflict whereas operational pre-



vention is direct measures to stop conflicts from turning violent or to reoc-
cur.! This will be addressed further on in the thesis.

The immediate cause of a conflict might not be the same as the root cause.
For example, the immediate cause of a conflict might be brutal behavior of
people competing over different resources. However, the root cause might
be environmental degradation forcing people to leave their homes. The
scope of the thesis is mainly focused on structural prevention which is part
of the new culture of conflict prevention emerging. The thesis will address
potential threats to peace. Threats are potential and will not always result in
a conflict, but they might, which makes them interesting from a conflict
preventive perspective. Poverty might be addressed as a threat to peace.
Poverty can be seen as a lack of security, ability and possibilities. This ex-
tended view in combination with the extended view of security clarifies the
relation between the work of combating poverty and preventing conflicts.
All of this will be further developed in the thesis.

The thesis does not provide an exhaustive list of causes of conflicts, an ex-
haustive list of preventive measures nor an exhaustive description of the full
range of existing NHRIs and their differences. This would be impossible
due to the timeline of the thesis. The thesis is more of a general description
and discussion concerning the difficulties in preventing conflicts, imple-
menting human rights and finding an institution which can be effective. The
thesis is an attempt to give an assessment of what criteria a well-functioning
institution ought to have.

The existing NHRIs around the world can be categorized in five different
groups namely consultative commission, commissions with judicial compe-
tence, commissions with judicial and ombudsman competence, national
human rights centers and human rights ombudsmen. This categorization is
made by Morten Kjaerum, from the Danish Institute for Human Rights, who
is the chairman of the International Coordination Committee of National
Institutions (ICC). The UN Handbook has a different categorization namely
human rights commissions, specialized institutions and the ombudsman.’
The thesis will address the categorization made by Morten Kjaerum in chap-
ter 3.2.3 since his categorization seems more specific than the UN Hand-
book.

! Mellbourn (2004) p. 41.

2 Att férebygga vapnade konflikter — ett svenskt handlingsprogram (1999) p. 38.

¥ Kjaerum (2003) p. 8, Internet source: http://www.nhri.net/default.asp?PID=86&DID=0
accessed 2005-05-15 12.00, The UN-Handbook (1995) p. 6-8.



1.5 Outline

The thesis is divided into four parts. The first part is this part namely the
introduction. The second part explores the promotion and protection of hu-
man rights as well as conflict prevention. The changing character of con-
flicts and conflict prevention will be described. First of all the characteristic
features, causes of conflict as well as the threats of today and tomorrow will
be addressed. Examples of conflicts will be addressed. What are the causes
of the conflicts and the threats of today and tomorrow? How can these con-
flicts be prevented? Is it possible to prevent conflicts by implementing hu-
man rights? This is followed by a presentation of the promotion and protec-
tion of human rights. Is the existing human rights protection and human
rights machinery sufficient? The UN system for the promotion and protec-
tion of human rights will be addressed as well as the regional and national
systems. The third part will hereafter explore the development of NHRIs
and what a NHRI is. Thereafter the role of NHRIs will be addressed. Are
NHRIs an efficient tool to implement human rights? The fourth part con-
tains the analysis and conclusions. Part two and three will begin with a short
introduction and end with a small analysis and conclusion.



2 Promoting and Protecting
Human Rights as well as
Preventing Conflicts

2.1 Introduction

The conflicts of today create great sufferance to many people. The conflicts
are cruel with gross human rights violations. People suffer and starve, fami-
lies are being scattered, people lose their homes as well as their relatives.
The world has been unable to act on several occasions and different efforts
to mediate have failed. The question is why the world is unable to act and
why it is a matter of crisis management rather than of conflict prevention.
This chapter will try to identify characteristic features of the conflicts of
today, causes of conflicts and threats of today and tomorrow as well as pre-
ventive measures which could be taken to prevent conflicts.

Preventive strategies are not easy to implement since the costs need to be
paid in the present whereas the benefits are in the future. Conflict prevention
as well as the promotion and protection of human rights are primary obliga-
tions for the UN and its member states. A new culture of conflict prevention
is emerging. The Security-Council has put emphasis on the importance of
responding to the root causes of the conflict as well as the need to pursue
long-term effective preventive strategies. Coherent peace-building strategy,
encompassing political, developmental, humanitarian and human rights pro-
grammes, can play a key role in conflict prevention.” The thesis is taking a
general approach in trying to clarify how conflicts can be prevented, if con-
flicts can be prevented by the implementation of human rights and, if so,
how human rights can be implemented. The existing human rights protec-
tion within the UN as well as human rights protection at the regional and
national levels will be addressed. The implementation of human rights is a
problem not at least at the national level. NHRIs have been established
around the world in order to promote and protect human rights. The institu-
tions will be addressed in this chapter but will be further developed in chap-
ter three.

First of all, the changing character of conflicts will be described and charac-
teristic features, causes of conflict and the threats of today and tomorrow
will be addressed. Since the threats and challenges have been changed, the
concept of peace, security and conflict prevention has been extended which
will be addressed. This will be followed by a chapter where conflict preven-
tion and human rights are being explored, by trying to identify different hu-

4 A/55/985-S/2001/574 (2001) p. 7.



man rights which probably will prevent conflict if they were to be imple-
mented. Hereafter, the existing protection of human rights will be addressed,
both within the UN as well as at the regional and national levels.

2.2 The Changing Character of Conflicts
and Conflict Prevention

2.2.1 Characteristic Features, Causes of
Conflicts, Threats of Today and Tomorrow

Around two-thirds of the population was displaced from their homes and
260 000 people died in the war in Bosnia. Gross human rights violations
took place such as forced detention, torture, rape and destruction of many
historical monuments. Characteristic features were scaremongering propa-
ganda with the purpose to create panic. Rumors, concerning terror in
neighboring villages, were spread and the violence was directed against ci-
vilians. The war mobilized a huge international effort trying to handle the
conflict but the efforts failed. The conflict was in the focus of the world me-
dia and many international actors were present. Still, there were great short-
comings in how the international arena treated, understood and handled the
conflict.® This is unfortunately not the only failure to protect people from
the disaster of violent conflicts. There are several other examples such as
Rwanda, Sudan, Somalia and Chechnya. The question is what these con-
flicts in fact are, how they come across, what the causes are and if they
could have been prevented.

Identity politics is being used to describe movements which mobilize around
ethnic, racial or religious identity for the purpose of claiming state power.
Identity is used as a form of labeling and this label is being used as a base
for political claims. This is the case whether it is a tribal conflict in Africa, a
religious conflict in the Middle East or a nationalist conflict in Europe. Such
conflicts are usually described as ethnic conflicts. These labels tend to be
treated as something you are born with which cannot be changed, and thus,
such conflicts can be termed as ethnic conflicts. Identity politics can be vol-
untarily or forcibly imposed. This is the case in some sects of militant Islam
where the aim is to create pure Islamic states through the conversion of non-
Muslims. Politics refers to claiming state power.® Identity politics tends to
be backward looking, exclusive and tends to fragmentize. Furthermore, they
acquire meaning through insecurity, through reawakening fear of historic
enemies, or through a sense of being threatened by those with different la-
bels. Identity politics can result in everything from discrimination to popula-
tion expulsion and to genocide. Identity politics arises out of the collapse or
erosion of modern state structures, especially centralized, authoritarian

> Kaldor (2002) p. 41-43.
¢ Kaldor (2002) p. 89.
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states. The collapse of communist states, the loss of legitimacy of post-
colonial states in Africa or South Asia, or even the decline of welfare states
in more advanced industrial countries provide the environment where new
forms of identity politics are nurtured. These backward-looking political
proje<7:ts arise in the vacuum created by the absence of forward-looking pro-
jects.

A new type of organized violence has developed, especially in Africa and
Eastern Europe, which can be referred to as new wars. These new wars are a
mixture of war, organized crime and violence as well as large-scale viola-
tions of human rights. Furthermore the new wars can be distinguished from
the old ones, since there are several actors, both local and global as well as
public and private. The tactic which is being used is terror and destabiliza-
tion and the basis is a criminalized economy. Another characteristic of the
new wars is the changed methods through which the new wars are fought.
The new wars capture territory trough political control of the population
rather than through military advance. Fear and hatred is created. The goal is
to control the population by getting rid of everyone with a different identity.
The strategic goals of these wars is population expulsion through various
means such as mass killing, forcible resettlement, as well as a range of po-
litical, psychological and economic techniques of intimidation. The violence
is directed against civilians, leading to an increase of refuges and displaced
personsé There are no longer organized military units but rather different
groups.

Yet another characteristic is the new internationalized war economy which
is decentralized. The participation in the war is low and unemployment is
extremely high and the economy is dependent on external resources. Do-
mestic production is reduced and normal trade is usually destroyed by
physical destruction. The fighting units finance themselves through plunder,
trade at the black market with illegal weapons, drugs, oil and diamantes.
This can only be continued if the violence continues. A common aim of
these groups is to spread fear and hatred.® Some internal conflicts, such as in
Somalia and Liberia, have resulted in a breakdown for the state since the
governments have lost economic as well as political legitimacy. This might
be the case in different countries in Africa where there is a lack of national
identity and where supply problem is increasing which is making the situa-
tion even worse. Instead of a break down of the state a conflict may arise in
the state-building process. However, there might be a higher risk for conflict
when a society is transforming into a democratic society.™ If the change is
too sudden some groups might feel marginalized which might result in a
conflict. The risk of this varies from country to country depending on

" Scherrer (2002) p. 17, Kaldor (2002) p. 14 and 90.

8 Att férebygga vapnade konflikter - ett svenskt handlingsprogram p 37, Kaldor (2002) p. 9
and 15.

® Kaldor (2002) p. 17.

19 Konfliktforebyggande verksamhet en studie (1997) p. 15-18, Scherrer (2002) p. 17.
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knowledge and level of education of the people as well as of the ability of
the institutions to function.™

There are normally several causes of conflicts and the causes are not easy to
identify. The dynamics of conflicts consist of different factors which are
added during the conflict and which become bearing for the continuation. In
this process some factors are being created. This is also the case in former
Yugoslavia. The political goal of Bosnian Serbs and Bosnian Croats, backed
up by Serbia and Croatia, were ethnic cleansing. They wanted to establish
ethnically homogenous territories which would eventually become part of
Serbia and Croatia. Ethnicity, or rather identity politics, had a very central
role in the conflict. The parties constructed the ethnicity to be a cause of the
conflict and this was accepted by the world. The ethnicity became a measure
for the nationalist project which was the goal of the leaders. The dynamic of
the conflict was constituted when the thinking of ethnicity once again was
brought up and hatred and contempt were spread. The hatred became deeper
and the ethnical differences became real. A contributing cause to the ex-
treme hatred was the methods of warfare. Ethnical cleansing and rape deep-
ened the hate even more and faster. The ethnicity has been used as a meas-
ure to deepen the hate and making the conflict automatic.'? Internal conflicts
do not only destroy lives and property but also trust, which is the basis of all
political life.®

Furthermore, environmental degradation is often a precursor of violence.
This is for example demonstrated in Darfur. The immediate cause of the
tragedy in Sudan is the brutal behavior of government forces and militias
toward unarmed civilians. Behind the disaster is the desertification of north-
ern Darfur during the past two decades. Extended drought and poor land
management have pushed the desert southward year after year. This has
forced Arab nomads from the north deeper into southern farmlands which
have resulted in resentment and conflict.**

Better lives in the developed world have been accomplished by means of
environmental impacts that in some respects threaten the very life-
supporting capabilities of the ecosystems of the planet. What environmental
space is there left for a majority of the population of the world to achieve
lives of a comparable level to the ones enjoyed by people in the developed
part of the world. Scarcities of water lead to competition which is a common
cause of conflicts and must be seen as a potential threat. Many people will
have to leave their homes during the next few years in search of livelihoods
denied to them as a result of water scarcity.™

11 Att forebygga vapnade konflikter — ett svenskt handlingsprogram (1999) p. 39.

12 Kaldor (2002) p. 43.

13 Mellbourn (2004) p. 47.

4 Sandalow (2004).

15 Att férebygga vépnande konflikter — ett svenskt handlingsprogram (1999) p. 19, Internet
source: http://www.edcnews.se/Archive/swe06.pdf accessed 2005-05-26 15.40.
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HIV/AIDS is a huge disaster and a threat to human development and secu-
rity. It is more than a public health crisis. HIVV/AIDS is undermining eco-
nomic and social stability, ravaging health, education, agriculture and social
welfare systems. It weakens economic growth, governance and security
structures posing a further threat.'®

There are more or less six different threats today of which the world should
be concerned namely:

- Inter-State conflict

- Internal conflict including civil war, genocide and other
large-scale atrocities

- Transnational organized crime

- Economic and social threats including poverty, infectious
diseases and environmental degradation

Nuclear, radiological, chemical and biological weapons

Terrorism®’

Terrorism is a threat to respect for human rights, rule of law as well as pro-
tection of civilians. The threat of terrorism is linked to the threat of organ-
ized crime which is growing, affecting the security of the countries. Organ-
ized crime is contributing to State weakness, lower economic growth, fuel
internal conflicts as well as undermining peacebuilding efforts taken by the
UN. Furthermore, these groups are sometimes involved in illegal smuggling
of migrants as well as trafficking in firearms.'®

Threats and conflicts of today are diffuse and non-state actors have an in-
creased significance. Violence is put into private hands instead of under
state control. Internal armed conflicts constitute a market for many actors
which at many times have an economic interest in the continuation of the
conflict. Another distinctive feature is leaders who use the political or eco-
nomic instability to create power for themselves. They often use and ex-
ploits latent ethnical disagreements. The threats of today include interna-
tional war and conflict as well as internal conflicts, terrorism and organized
crime. Furthermore there are threats such as poverty, environmental degra-
dation as well as health related issues with infectious diseases. All of these
threats can undermine the State and in worst case lead to large scale con-
flicts. The treats and challenges today require a great deal of cooperation.*®

16 A/59/2005 (2005) p. 15.

7 A/59/565 (2004) p. 12.

18 A/59/2005 (2005) p. 25-27.

19 A/59/2005 (2005) p. 24-25, Att forebygga vapnade konflikter — ett svenskt handlingspro-
gram (1999) p. 26.

13



2.2.2 The Expanded Concept of Peace, Security
and Conflict Handeling

The Roman Empire legislated from their perspective of peace which was if
you want peace, arm for war. This way of thinking has had a great influence
on the Western society. The definition of peace has traditionally been nega-
tive as an absence of war and thus it can be referred to as negative peace.
This was during the period when the nation state had a central role which is
changing today since the economy internationalizes, the civil society
emerges and international cooperation progresses. This results in the modi-
fication of the military definition of peace in favor of economic and political
factors, both internationally and within the countries. The evolution has
gone from focusing on citizens to focusing on human beings.?®

The security policies are partly defensive and the aim is to secure the inter-
ests of the nation-state which usually are short-term interests, focused on
keeping the war away. The peace policies are offensive and focused on the
long-term interests which concern the international community.?* Collective
security has been pursued through reactive rather than preventive means and
has been defined in military terms. Since the end of the Cold War a new
understanding of the concept of peace and security has emerged. The tradi-
tional concept of collective security is supplemented by a broader focus on
the nature of sustainable peace and its building blocks such as social and
economic development, good governance and democratization, the rule of
law as well as respect for human rights. This extended version of security
and insecurity was addressed by the Secretary-General in 1992.%

Positive peace includes social justice and puts the human being in the center
instead of the state and is wider than the traditional peace definition. Posi-
tive peace is based on the abolition of structural violence such as imperial-
ism, colonialism, racial oppression as well as oppression of women which
deprives the individual values which are vital and fundamental. The effects
of direct or structural violence are primarily the same but the effects of
structural violence are shown later. It will be seen when the structural vio-
lence turns into direct violence which is usually the case when somebody
rises in rebellion against the situation and is confronted with direct violence
from the oppressor. Since positive peace is based on the abolition of for ex-
ample racial oppression and oppression of women the foundation of positive
peace is and must be human rights.?® Different basic human rights treaties
such as the Universal Declaration of Human Rights can be used as guidance
of how a peaceful society should be and how the citizens should be treated.
There are different elements that could be included. First of all, the basic
human needs such as the right to be free from hunger, the right to health as
well as the right to education need to be fulfilled. Furthermore, individuals

20 Karlsson (1997) p 18-21, Calleja (1999) p. 30.

2! Karlsson (1997) p. 274.

22 A/55/985-5/2001/574 (2001) p. 9, A/A7/277-S24111 (1992) p. 4.

2% Scherrer (2002) p. 76, Karlsson (1997) p. 16-25 and 33, Calleja (1999) p. 29-30.
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need to be protected from genocide, torture and arbitrary imprisonment.
There should also be a possibility for people to participate in processes
which have an impact on their lives such as voting, working as well as par-
ticipating in cultural events. Furthermore people need to be able to feel safe
in being physically well and able to survive.?* This is not an exhaustive list
but guidance in different aspects of life which need to be fulfilled in order to
build a country of positive peace.

A Culture of Peace was defined in 1999 in the Declaration and Programme
of Action on a Culture of Peace. To build a culture of peace, different efforts
are needed in areas such as sustainable economic and social development,
human rights, equality between women and men, democratic participation,
tolerance and solidarity as well as free flow of information. Education, par-
ticular on human rights, was seen as one of the principle means in building a
culture of peace.”

The handling/solving of a conflict contains peacekeeping, peacemaking and
peacebuilding. Negative peace includes peacekeeping and positive peace
includes peacebuilding. Peacemaking can be seen as a bridge between nega-
tive and positive peace. The handling of conflicts is extensive and it in-
cludes everything from judicial decisions, reducing the intensiveness of the
conflict to the solving of conflicts.?®

Traditionally, conflicts have been handled in three different ways, namely
use of force, negotiations and by third part intervention. The conflict han-
dling can result in peace keeping troops by a third part. The aim is to trans-
form violence into non-violence. A consequence of conflicts is usually that
the parties in the conflict are very aware of their differences.?” This tradi-
tional way of handling conflicts is what the Secretary would refer to as a
culture of reaction which will be addressed later.

The course of a conflict can be divided into different phases from early
warning, acute face, potential peace and from reconciliation to rebuilding.
Depending on the actual phase different measures need to be taken. The
thesis is focused on conflict prevention and preventive measures can be
taken in each phase.? Conflict prevention is intended to prevent human suf-
fering, serving as an alternative to operations trying to resolve the conflict
when the conflict already has broken out. Conflict prevention is one of the
primary obligations of member states set forth in the UN Charter.?’ There
are different measures to be taken to prevent conflicts. Preventive measures

?* International Covenant on Economic, Social and Cultural Rights article 6 and 11-15 in
Brownlie (2002), International Covenant on Civil and Political Rights article 7 and 25 in
Brownlie (2002), Karlsson (1997) p. 34.

%% Symonides (2003) p. 112, Declaration and Programme of Action on a Culture of Peace
article 4.

%6 Karlsson (1997) p. 112.

2" Karlsson (1997) p. 112 and 125.

%8 Konfliktforebyggande verksamhet en studie (1997) p. 36.

23 Charter of the United Nations article 1in Brownlie (2002), Internet source:
http://www.un.org/Depts/dpa/prev_dip/fst_prev_dip.htm accessed 2005-04-25 22.30.
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are for instance preventive diplomacy, preventive deployment and preven-
tive disarmament. There are several forms of actions that can have a preven-
tive effect such as a wide range of action in the fields of good governance,
human rights and economic as well as social development. These measures,
dealing with the root causes of conflicts, are usually referred to as structural
prevention meanwhile direct measures to stop conflicts from turning violent
is referred to as operational prevention.® This will be addressed below.

2.2.3 Human Rights — A Possibility to Prevent
Conflicts?

2.2.3.1 Towards a New Culture of Conflict Prevention

Conflict prevention is partly at the agenda of world politics since there have
been lots of conflicts turning into disasters when the world has been unable
to prevent them. There are mainly two different types of conflict prevention
namely operational prevention which is immediate and carried out in the
last minute in order to avoid war breaking out. The other one is structural
prevention which is more long-term, seeking to eradicate or deal with the
root causes of conflict.*

The Secretary-General emphasizes prevention that goes beyond traditional
diplomatic activities which addresses the visible and immediate triggers to
armed conflict. These traditional measures are part of the operational pre-
vention.* There are several forms of actions that can have useful preventive
effect such as preventive diplomacy, preventive deployment of military and
civil police contingents, preventive disarmament and development projects
in the context of a prevention strategy and humanitarian action. Preventive
action refers to measures taken in order to prevent disputes from arising, to
resolve them before they escalate into conflicts or to limit the spread of con-
flicts when they occur. Preventive diplomacy can take the form of media-
tion, conciliation or negotiation. Early warning is an essential component of
prevention. The UN monitors political and other developments around the
world to detect threats to international peace and security and thereby ena-
bling the Security Council and the Secretary-General to carry out preventive
action.®® Some measures are taken in the later stage of prevention but they
are still preventive. Preventive deployment implies to forestall a probable
conflict by peacekeepers intended to provide a thin line between the parties.
It is intended to help contain conflicts by building trust where there is ten-
sion. Preventive disarmament seeks to reduce the number of small arms in

%0 Wallensteen (1994) p. 4-5, Internet source:
http://www.un.org/Depts/dpa/prev.dip/fst.prev.dip.htm accessed 2005-04-25 22.30,
A/55/985-S/2001/574 (2001) p.2, Mellbourn (2004) p. 41.

31 Mellbourn (2004) p. 26 and 43.

2 A\/55/985-5/2001/574 (2001) p. 7 and 36-37.

% Internet source: http://www.un.org/Depts/dpa/prev_dip/fst_prev_dip.htm accessed 2005-
05-25 21.00, Ackermann (1999) p 113, A/55/985-S/2001/574 (2001) p. 8, Att férebygga
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regions where a conflict has taken place. Destroying the weapons of yester-
day prevents their being used in the conflicts of tomorrow.** As mentioned,
there are several forms of action that can be taken from a preventive per-
spective. However, the thesis is focusing on structural prevention, seeking to
eradicate or deal with the root causes of conflict.

Prevention of armed conflicts has become a key goal for the UN but conflict
prevention is not a new idea. The opening words to the charter of the UN is
about conflict prevention namely to save succeeding generations from the
scourge of war. Article 99 of the Charter creates a specific mandate for the
Secretary-General to take action to prevent conflicts. The Secretary-General
may bring, to the attention of the Security Council, any matter which in his
opinion may threaten the maintenance of international peace and security.®
The Charter provides the UN with a strong mandate to prevent armed con-
flicts. Conflict prevention should be made the cornerstone of the collective
security system of the UN according to the Secretary-General. Collective
security should imply an obligation for all to strive to address tensions,
grievances, inequality, injustice, intolerance and hostilities at the earliest
stage possible, before peace and security are endangered. This is a culture of
prevention instead of as in the past, a culture of reaction.®® The role of the
UN is primary to assist governments and their counterparts in finding solu-
tions to their problems by offering support for the development of national
and regional capacities of early warning, conflict prevention and long-term
peace-building. This is based on the principle of consent of the affected
states. International cooperation in this field is often by invitation of the
state or states concerned. The development and humanitarian agencies of the
UN system can play a vital role in creating a peaceful environment, and ad-
dressing the root causes of conflicts at an early stage.*’

The Security-Council has put emphasis on the importance of responding to
the root causes of the conflict as well as to the need of pursuing long-term
effective preventive strategies. Coherent peace-building strategy, encom-
passing political, developmental, humanitarian and human rights pro-
grammes, can play a key role in conflict prevention. An investment in long-
term structural prevention is an investment in sustainable development.®

The Secretary-General has emphasized the importance of moving towards a
culture of prevention instead of a culture of reaction whereas there is a need
for structural prevention.®® As experience demonstrates, poverty, socio-
economic inequalities, widespread underdevelopment, weak or non-existent
institutions, the absence of good governance and gross human rights viola-
tions can provide conditions that lead to conflict. Measures which are taken

% Internet source: http://www.un.org/Depts/dpa/prev_dip/fst_prev_dip.htm, Ackermann
(1999) p 113, A/55/985-S/2001/574 (2001) p. 8.

% Charter of the United Nations article 99 in Brownlie (2002).
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to address the broad range of long-term political, institutional and develop-
ment activities, belong to structural prevention and support national efforts
in addressing the root causes of potential conflict situations.*

Primary responsibility for conflict prevention rests with national govern-
ments. Without national interest conflict prevention is unlikely to succeed.
Preventing armed conflicts requires early action by national actors and,
where appropriate, by the international community.** To strengthen local
capacity to prevent and manage conflicts, the UN has recently focused on
strengthening the rule of law, respect for human rights and the ability of
public institutions to analyze and identify the potential for conflicts.

The challenge for the UN in the years to come is to agree on practical meas-
ures to integrate conflict prevention further into its activities. To build a link
between political and socio-economic strategies that allows a more compre-
hensive approach to the prevention of armed conflicts.*?

The threats today are economic and social threats, internal conflicts, transna-
tional organized crime, inter-state conflict, terrorism as well as nuclear, ra-
diological, chemical and biological weapons. The primary challenge is to
ensure that those threats that are distant do not become immediate and those
that are immediate do not actually become destructive. This requires preven-
tive action addressing all these threats. It will require leadership, at the do-
mestic and international levels, to act early, decisively and collectively
against all these threats.** Methods for conflict prevention need to be ad-
justed to the new internal armed conflicts and the threats of today. All re-
courses of the civil society should be explored in the realization of prevent-
ing crises and conflicts where the NGOs can play a vital role. The regional
cooperation has developed and the preventive measures can thereby be
taken from common interests, norms and identities. A system built on the
same values and norms can constitute an arena for successful negotiations
and durable solutions.**

The Secretary-General has emphasized that different threats seem as the
most pressing depending on wealth, geography as well as power. However,
collective security is depending on acceptance of that the threats, which
each region perceives as the most urgent, are in fact equally so for all. The
threats of today are interconnected. For example, a terrorist attack against
Europe would have effects all over the world as well as the appearance of a
new dangerous pandemic disease in a poor country without an effective
health-care system.*®

“0 Internet source: http://www.un.org/Depts/dpa/prev_dip/fst_prev_dip.htm accessed 2005-
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2.2.3.2 Human Rights and Conflict Prevention

The World Conference on Human Rights in Vienna in 1993 emphasized that
the efforts of the UN system towards the universal respect for, and obser-
vance of, human rights and fundamental freedoms for all contribute to the
stability and well-being necessary for peaceful and friendly relations among
nations.* States proclaim, in the preamble to the Universal Declaration on
Human Rights (UDHR), that they will ensure respect for the rights and free-
doms in the declaration by progressive measures, national and international,
to secure their universal and effective recognition and observance. The pro-
motion and protection of human rights is a legitimate concern of the interna-
tional community which was also recalled at the World Conference.*’ To
give substance to these declarations, organs and specialized agencies have
been developed since 1948 both on the regional and international levels with
the sole purpose of monitoring and advising states in relation to their human
rights obligations.*® Some of these will be addressed further on in the thesis.

The solutions of international economic, social and health related problems,
as well as international, cultural and educational cooperation and universal
respect for human rights and fundamental freedoms for all are essential for
the creation of conditions of stability and well-being which are necessary for
peaceful and friendly relations among nations. The Charter of the United
Nations provides the foundation for a comprehensive and long-term ap-
proach to conflict prevention based on an expanded concept of peace and
security.*®

The Secretary-General has, as mentioned, put emphasis on moving from a
culture of reaction to a culture of prevention. It is important to act early
since lives as well as money can be saved. However, it is a difficult task to
prevent since the cost is today and if the preventive measures are successful
this will never be shown. Media or political attention rarely focuses on good
news. Furthermore, the art of conflict prevention is usually difficult since
existing problems usually take precedence over potential ones.”® The threats
of today are more diffuse which is a contributing cause to the inconvenience
in making the choices regarding what preventive measure should be priori-
tized.>* The UN is aiming at developing comprehensive strategies to deter-
mine the optimal way to address the root causes of conflict. An Interdepart-
mental Framework for Co-ordination aims to outline prevention strategies
with a long term perspective. Improving early warning capacity and analy-
ses of risk are important in building an effective prevention strategy. It is

* Alfredsson (1999) p. 620.
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however also important with a proper mixture of immediate preventive di-
plomacy and more long-term preventive actions.*

Failure to protect human rights is often a root cause of a conflict, and thus,
the effective promotion and protection of human rights must be seen as a
vital element of conflict prevention.>® A focus on strengthening the respect
for human rights and addressing core issues of human rights violations,
wherever these occur, must be included for a sustainable and long-term pre-
vention of armed conflicts. Efforts to prevent conflicts should promote a
broad range of human rights including civil- and political rights, economic-,
social- and cultural rights including the right to development.>

An investment in long-term structural prevention is also an investment in
sustainable development. Sustainable development cannot take place in the
middle of an actual or potential conflict. Conflict prevention and sustainable
development are mutually reinforcing.”® The efforts of the UN towards the
universal respect for, and observance of, human rights and fundamental
freedoms for all contribute to the stability and well-being necessary for
peaceful and friendly relations. It also contributes to improved conditions
for peace and security as well as social and economic development in con-
formity with the Charter of the UN. This was all pointed out at the World
Conference in Vienna 1993. The implication is that internal peace can be
safeguarded only as a result of domestic evolution where human rights are
being implemented for everyone.*®

Most conflicts in a society begin with peaceful demonstrations. These can
usually be handled by early mediation before the beginning of violence and
while the communication and common institutions still works. Interference
by a third part later on is usually not of any help if the violence and killing
have begun. Countries open to preventive measures stand a better chance to
build sustainable peace than those accustomed to resolving differences by
force. Massive violence and expulsion of one group by another result in
intense feelings of victimization, psychologically rooted trauma and the
need for revenge which makes future violent conflicts much more likely.>’

2.2.3.3 Different Human Rights of Importance to
Conflict Prevention
Serious violations of human rights, especially minority rights, often result in

a rather large-scale conflict. Information about human rights violations has
shown to be relevant in prediction of the emergence of violent conflicts. In
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the work of trying to prevent conflicts it is important to strengthen the ob-
servance of the existing norms and also to strengthen the capacity, at the
country level, to monitor the observance of human rights.>®

Ethno-nationalism can result in gross human rights violations such as in
Rwanda or former Yugoslavia. Different means can be used to try to elimi-
nate the sources of ethno-nationalism such as for example full respect of
various cultural, national, ethnic, religious and linguistic minorities includ-
ing acceptance of multi-culturalism and cultural autonomy, education, inter-
nal self-determination as well as procedures and criteria guaranteed to
evaluate claims to external self-determination, to secession and independ-
ence.”® Neither the protection of minorities nor the rights of persons belong-
ing to a minority were mentioned in the Charter of the United Nations.
There is not a specific provision in UDHR but there is an article in the In-
ternational Covenant on Civil and Political Rights. In those States where
ethnic, religious or linguistic minorities exist people belonging to such mi-
norities shall not be denied the right to enjoy their own culture, to profess
and practice their religion or to use their own language. They should be able
to enjoy this in community with the other members of their group.®® The
World Conference on Human Rights reaffirmed the obligation of States to
ensure that persons belonging to minorities may exercise all human rights
and fundamental freedoms without any discrimination in accordance with
the Declaration on the Rights of Persons Belonging to National or Ethnic,
Religious and Linguistic Minorities. The Declaration is built on the convic-
tion that promotion and protection of people belonging to such minorities
contgilbute to the political and social stability of the States in which they
live.

Developmental assistance cannot, by itself, prevent or end conflicts. How-
ever, it can help the creation of opportunities and the political, economic and
social spaces where indigenous actors can identify, develop and use the re-
sources necessary to build a peaceful, equitable and just society. The Secre-
tary-General underlines that developmental assistance need to focus on de-
creasing the key structural risk factors that fuel violent conflict such as in-
equity, inequality, justice and insecurity. Inequity shall be decreased by ad-
dressing inequalities among identity groups. Inequality can be decreased by
addressing policies and practices that institutionalize discrimination. Justice
achieved by promoting the rule of law, effective and fair law enforcement
and administration of justice as well as appropriate and fair representation in
the institutions concerned. Insecurity should be decreased by strengthening
accountable and transparent governance and human security.
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The right to development is defined in the Declaration on the Right to De-
velopment, which is non-binding. The right to development is an inalienable
human right by virtue of which every person and all peoples are entitled to
participate in, contribute to, and enjoy economic, social, cultural and politi-
cal development in which all human rights and fundamental freedoms can
be fully realized. The right to development also implies the full realization
of the right of people to self-determination which includes the exercise of
their inalienable right to full sovereignty over all their natural wealth and
resources. States have the primary responsibility for the creation of national
and international conditions which are good for the realization of the right to
development. States have also the duty to co-operate with each other.®®

Limited access to water is weakening the development of many countries
and conflicts over water use and distribution are a common cause of dis-
putes. Environmental management can therefore not be treated separately
from other development concerns.®* The right to healthy environment is
recognized in different human rights instruments. In 1990 the General As-
sembly adopted a resolution on the need to ensure healthy environment for
the well-being of individuals. The UN Conference on Environment and De-
velopment, held in Brazil 1992, adopted the Rio Declaration on Environ-
ment and Development. According to this, human beings are entitled to a
healthy and productive life in harmony with nature. This declaration as well
as agenda 21, which was also adopted at the Conference, influenced all
subsequent conferences which have examined the relationship between
human rights and the need for environmentally sustainable development.
There is a lack of coherence in environmental protection efforts at the global
level. Regional and global multilateral treaties on the environment are
undermined by inadequate implementation and enforcement by the Member
States.®

The HIV/AIDS epidemic is spreading at an alarming rate and people are
experiencing for example unequal access to treatment and discrimination at
work. There are several human rights closely linked to HIVV/AIDS such as
the right to life, the right to non-discrimination and equality before the law,
the right to health care and social security as well as the right to education.
Interrelation between human rights and HIV/AIDS are numerous. If there is
an environment where human rights are fully respected this would enable
people to live a life in dignity. Vulnerability to HIVV/AIDS is higher where
people are denied human rights and the key factor to improve prevention of
HIV/AIDS and the care of those infected is to improve respect for human
rights.®® Furthermore, everyone has the right to a standard of living adequate
for the health and well-being of themselves and their families including
food, clothing, housing and medical care and necessary social services and
the right to security in the event of unemployment, sickness, disability, wid-
owhood, old age or other lack of livelihood in circumstances beyond ones
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control.®” HIV/AIDS is a threat to human development and security and is
more than a public health crisis. HIV/AIDS is undermining economic and
social stability. It weakens economic growth, governance and security struc-
tures posing a further threat.®

The World Conference on Human Rights also underlined the importance of
human rights education, training and public information for the promotion
and achievement of stable and harmonious relations among communities
and for fostering mutual understanding and peace.®® According to article 26
UDHR and article 13 International Covenant on Economic, Cultural and
Social Rights, education shall be directed to the full development of the hu-
man personality and to the strengthening of respect for human rights and
fundamental freedoms. Education shall promote understanding, tolerance
and friendship among all nations, racial or religious groups and shall further
the activities of the UN for the maintenance of peace. Everyone has the right
to edu%ition and it shall be free at least at the elementary and fundamental
levels.

For early prevention to be effective it is essential to identify and address the
multidimensional root causes of conflict. The immediate cause of a conflict
may be an outbreak of public disorder or a protest over a particular incident.
However, the root cause might be socio-economic inequities and inequali-
ties, ethnic discrimination, denial of human rights as well as disputes over
land or other recourses. These different circumstances might lead to vio-
lence from different groups in some countries. However, in other societies it
might not be the same reaction since there are other channels such as appro-
priate and effective coping mechanisms including well functioning govern-
ance and rule of law institutions.”* Different human rights, if implemented,
can create channels, such as the above mentioned, which thereby might pre-
vent conflicts. Political rights refer to rights and freedoms which allow peo-
ple to participate in public affairs of the society to which they belong. Po-
litical rights include the right to freedom of thought, conscience, religion or
belief, opinion and expression and information, the right to peaceful assem-
bly and to freedom of association, the right to take part in the conduct of
public affairs directly or through freely chosen representatives, and the right
to vote and to be elected and to have equal access to public service.”

Though the right to democracy is not explicitly codified in human rights
instruments, many fundamental principles of democracy are embodied in
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international human rights law. Article 21 UDHR stipulates that the will of
the people shall be the basis of the authority of government. This will
should be expressed in periodic and genuine elections which shall be uni-
versal and equal suffrage and shall be held by secret vote or by equivalent
free voting procedures. Furthermore, the article proclaims the right to take
part in government of his country, directly or through freely chosen repre-
sentatives, as well as the right to equal access to public service. International
human rights instruments guarantee a number of freedoms and rights which
are crucial for the functioning of democracy such as freedom of thought,
conscience and religion, freedom of opinion and expression, freedom to
seek, receive and impart information, freedom of association, freedom to
peaceful assembly, freedom from arbitrary arrest, freedom from arbitrary
interference with privacy, right to a fair and public hearing, right to a fair
trial, right to be presumed innocent, the right to vote and to be elected and
the right to take part in government.”® Everyone is entitled to a social and
international order in which the rights and freedoms set forth in the UDHR
can be fully realized.”

The promotion of democracy has become an established goal of the UN.
The support for new and restored democracies has increased in Eastern
Europe, Africa, Latin America as well as in Asia. Many of these countries
are emerging from civil war and conflicts. The assistance to these countries
from the UN is complex and includes for example state and institutional
reform with emphasis on free and fair elections and respect for international
law and human rights, the development of a civil society as well as a politi-
cal culture that encourages public debate and participation. Many activities
focus on providing legal, technical and financial assistance and advice as
well as monitoring elections and civic education and training.”

Article 28 UDHR states that everyone is entitled to a social and interna-
tional order in which the rights and freedoms set forth in the Declaration can
be fully realized. This would require adjustments both within the states and
between states and would be impossible without a corresponding modifica-
tion of cultural traditions so that these give priority to the values of the hu-
man rights system as a whole. Such change can not come over night and
some say it is unrealistic. However, it can be seen as a vision to be pur-
sued.”® To move towards a social and international order where the rights in
UDHR are realized to everyone means to advance sustainable development
in an increasingly peaceful and co-operative world. This requires a connec-
tion between the purposes of the UN set forth in article 1 of the Charter
namely maintenance and advancement of peace, international co-operation
in the solution of economic, social humanitarian and cultural problems as
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well as the promotion and protection for all. Current trends are moving to-
wards closer links between activities related to development, environmental
protection and human rights.”’

The most effective form of conflict prevention, when it comes to internal
conflicts, in the long run is well-governed countries. A well developed de-
mocracy is probably effective in canalizing changes in society. Provisions to
take care of the concerns of minorities, the open society, free media and the
rule of law as well as respect for human rights are the soundest conflict pre-
vention policies. The question is if this really is conflict prevention. As al-
ways, when it comes to prevention, we do not know anything about the fu-
ture. However, the evidence of history suggests that this is indeed an effec-
tive preventive strategy.”®

There are several other human rights in various international covenants and
conventions that are important to promote and protect in order to build a
safer world. The UN has provided the world with several human rights,
many of these to be found in the core international human rights treaties. In
order to monitor the implementation of these treaties the human rights treaty
bodies have been established. This will be addressed below.

2.3 Human Rights Protection and the
Existing Human Rights Machinery

2.3.1 Human Rights Protection and the United
Nations

One of the principal purposes of the UN is to promote and protect human
rights. One of the purposes is to achieve international cooperation in pro-
moting and encouraging respect for human rights and for fundamental free-
doms for all without distinction to race, sex language or religion.”® The UN
has provided the world with international covenants and conventions to es-
tablish standards, monitor implementation, promote compliance and investi-
gate violations of human rights.®® This is a great task and challenge which
cannot be realized by the UN itself. One organization can never keep an eye
on every situation and every violation of human rights. Therefore the inter-
national system relies on the support of for example regional human rights
systems, Governments as well as NGOs. All of these groups have a special
role to play in the development of a universal culture of human rights.®*

7 Alfredsson (1999) p. 614.

"8 Mellbourn (2004) p. 52, Att férebygga vapnade konflikter — ett svenskt handlingspro-
gram (1999) p. 31.

7 Charter of the United Nations article 1 in Brownlie (2002).

8 The UN Handbook (1995) p. 3.

81 Fact Sheet No. 19.
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The General Assembly is the main deliberative of the UN and reviews and
takes action on human rights matters which have been referred to it by its
Third Committee and by the Economic and Social Council. Recommenda-
tions on human rights matters is taken by the Economic and Social Council
which also reviews reports and resolutions of the Commission on Human
Rights which is transmitted to the General Assembly after amendments. The
Commission on Human Rights was established to assist the Economic and
Social Council in its work as well as the Commission on the Status of
Women and the Commission on Crime Prevention and Criminal Justice
were established. There are many different agencies of the UN system
which has a special interest in human rights matters wherefore the work is
closely linked to these agencies.®

The Commission on Human Rights is the main policy-making body dealing
with human rights issues for example preparing studies, making recommen-
dations and drafting international human rights conventions and declarations
as well as investigating allegations of human rights violations and handles
communications relating to them. The Commission has established a num-
ber of subsidiary bodies such as the Sub-Commission on Prevention of Dis-
crimination and Protection of Minorities.®* The Commission on the Status of
Women prepares recommendations and reports on the promotion of
women’s rights in political, economic, social and educational fields to the
Economic and Social Council. Furthermore it makes recommendations on
problems which require attention in the fields of women’s rights. The
Commission on Crime Prevention and Criminal Justice is the main UN pol-
icy-making body on criminal justice developing and monitoring the UN
programme on crime prevention.®

To improve respect for human rights, and to further progress towards reali-
zation, the UN has adopted a three-pronged approach. First of all to estab-
lish international standards, second the protection of human rights and third
to give UN technical assistance. In order to monitor compliance with the
various international human rights instruments and to investigate alleged
human rights abuses different mechanisms have been set up such as conven-
tional mechanisms (treaty bodies) and extra-conventional mechanisms (UN
special rappoteurs, representatives, experts and working groups). To moni-
tor the implementation of treaty obligations at the national level the treaty
bodies examine reports of States parties. This will be addressed further in
the thesis. The third step to give UN technical assistance had developed
through the years. Technical assistance is usually offered in the following
areas; reforming national laws, supporting democratization and advising on
electoral procedures as well as setting up NHRISs, assisting in the drafting of
national laws and preparation of national reports, strengthening national and
regional institutions as well as training criminal justice personnel.®

8 Internet source: http://www.un.org/rights/dpi1774e.htm accessed 2005-05-10 18.00.
8 Symonides (2003) p. 36-37, Internet source: http://www.un.org/rights/dpi1774e.htm
accessed 2005-05-10 18.00.

# Internet source: http://www.un.org/rights/dpi1774e.htm accessed 2005-05-10 18.00.
8 Internet source: http://www.un.org/rights/dpi1774e.htm accessed 2005-05-10 18:00.
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Human rights concerns can be raised confidentially with Member States by
the Secretary-General and his good-offices. The High Commissioner for
Human Rights also carries out good-offices in the field of human rights on
behalf of the Secretary General. The High Commissioner is responsible for
promoting and protecting human rights for all and has a continuing dialogue
with Member States. The functions of the High Commissioner are for ex-
ample crisis management, prevention and early warning, assistance to States
in period of transition as well as coordination and rationalization of the Hu-
man Rights Programmes. The Center for Human Rights is implementing
policies proposed by the High Commissioner.2®

In order to monitor the implementation of the core international human
rights treaties the human rights treaty bodies have been established. In order
to clarify the content and scoop of specific provisions of the instruments
concerned the human rights treaty bodies can adopt General Comments or
General Recommendations, which are not legally binding. They elaborate
on the meaning and implications of a certain provision and outline how
States should interpret and implement the provision. Furthermore treaty
bodies draft General Comments and General Recommendations on the basis
of issues emerging from their examination of State Parties Reports over a
number of years. They serve to assist the States Parties in further imple-
menting the instruments and fulfilling their reporting obligations.?’

Reports, made by States periodically, concerning the implementation of an
agreements provision are means of evaluation and control. This is necessary
in order to find out whether subjects of international law comply with the
duties they assumed. It is legitimated by article 2 in the Charter of the
United Nations that stipulates that States should fulfill in good faith the ob-
ligations assumed by them.®

At the Millennium Summit there was a broad consensus that the most prom-
ising approach, to prevent conflicts, is to develop long-term and integrated
strategies, combining a wide range of political, economic, social and other
measures aimed at reducing or eradicating causes of conflict.®® World lead-
ers agreed on to a set of time-bound and measurable goals and targets for
combating poverty, hunger, disease, illiteracy, environmental degradation
and discrimination against women at the United Nations Millennium Sum-
mit in 2000. These goals provide a framework for the entire UN system in
working coherently. There are eight Development Goals to be achieved by
2015 namely to reduce extreme poverty by half, achieve universal primary
education, empower women and promote equality between women and
men, reduce children under-five mortality by three quarters, reverse the
spread of diseases especially HIV/AIDS and malaria, ensure environmental
sustainability, create a global partnership for development with targets for

% Internet source: http://www.un.org/rights/dpi1774e.htm accessed 2005-05-10 18:00.
8 Symonides (2003) p. 207

8 Symonides (2003) p. 371.

% AI55/985/S/2001/574 (2001) p. 10.
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aid, trade and dept relief. The goals are monitored by the submission of
country reports.”

The UN is striving for a world with peace and justice with universal respect
for human rights. A mission reaffirmed in the Millennium Declaration. The
Secretary-General indicates that important change is emerging since the
Millennium Declaration. The UN human rights machinery has expanded its
protection work, technical assistance and support for NHRIs, so that na-
tional human rights standards are now better implemented in many coun-
tries. However the Secretary-General stresses the importance of field pres-
ence in times of crises to provide information to the UN as well as to draw
urgent attention to situations requiring action.”

2.3.1.1 Charter Bodies

The Commission on Human Rights was established in 1946 and is the pri-
mary human rights forum of the world. The Commission is setting standards
to govern the conduct of States and is also a forum where countries as well
as NGOs can address their concerns. The Commission can also identify ar-
eas where existing standards need to be further developed. One of the most
important tasks of the Commission on Human Rights has been the elabora-
tion of human rights standards such as UDHR. All States that accept these
different human rights standards are obliged to implement the rights and to
report regularly to international bodies set up to monitor the compliance.
Human rights standards are of little use if not implemented wherefore the
Commission devotes much time to examine issues of implementation. If
problems are identified the Commission can take action to address them.
Normally the Commission requests the Office of the High Commissioner
for Human Rights to provide assistance to the Government in question. This
is usually done by expert advice, human rights seminars, training courses as
well as other activities to strengthen the national protection and promotion
of human rights.*

Some procedures and mechanisms are referred to as the Special Procedures
and enable the Commission on Human Rights to address either specific
country situations or thematic issues. These procedures include examina-
tions, monitoring and publication of reports. Normally, these procedures are
a special rapporteur or a working group. In carrying out their mandate coun-
try visits are undertaken and reported back to the Commission on Human
Rights. All special procedures are required to report back their activities to
the Commission on Human Rights every year at the annual session.”

% Symonides (2003) p. 310.

% A/59/2005 (2005) p. 37.

% Internet source: http://www.ohchr.org/english/bodies/chr/background.htm accessed 2005-
04-19 13.00.

% Internet source: http://www.ohchr.org/english/bodies/chr/background.htm accessed 2005-
04-19 13.00, http://www.ohchr.org/english/bodies/chr/special/index.htm accessed 2005-04-
19 13.00.
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The 1503 procedure before the Commission on Human Rights is the oldest
human rights complaint mechanism in the UN system. Under this procedure
the Commission, which is a political body composed of State representa-
tives, usually deals with situations in various countries rather than individual
complaints. The Commission has the mandate, under the 1503-procedure, to
examine a consistent pattern of gross and reliable attested violations of hu-
man rights and fundamental freedoms occurring in any country of the world.
Complaints may be submitted by any individual or group claiming to be a
victim or by any other person or group with direct and reliable knowledge of
such human rights violations. If a NGO submits a complaint it must be act-
ing in good faith as well as in accordance with recognized human rights
principles. With the 1503 procedure it is possible that the complaint might
reach the highest level of the United Nations human rights machinery
namely the Commission on Human Rights. The complaint might result in
that t[,‘f State in question is being pressured to change laws, policies or prac-
tices.

2.3.1.2 Treaty Bodies

The human rights treaty bodies are committees of independent experts that
monitor the implementation of the core international human rights treaties.
The treaty bodies perform a number of functions aimed at monitoring how
the treaties are being implemented at the national level. These committees
are created in accordance with the provisions of the treaty that they are
monitoring. There are seven human rights treaty bodies namely:

- The Human Rights Committee (HRC) which monitors the imple-
mentation of the International Covenant on Civil and Political Rights
from 1966 as well as the optional protocols

- The Committee on Economic, Social and Cultural Rights (CESCR)
which monitors the implementation of the International Covenant on
Economic, Social and Cultural Rights from 1966

- The Committee on the Elimination of Racial Discrimination (CERD)
which monitors the implementation of the International Convention
on the Elimination of All Forms of Racial Discrimination from 1965

- The Committee on the Elimination of Discrimination Against
Women (CEDAW) which monitors the implementation of the Con-
vention on the Elimination of All Forms of Discrimination against
Women from 1979

% Symonides (2003) p. 48, Steiner (1996) p. 376, Internet source:
http://www.ohchr.org/english/bodies/petitions/1503.htm#1503 accessed 2005-04-19 14.00.
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- The Committee Against Torture (CAT) which monitors the imple-
mentation of the Convention against Torture and Other Cruel, Inhu-
man or Degrading Treatment

- The Committee on the Rights of the Child (CRC) which monitors
the implementation of the Convention on the Rights of the Child
from 1989 as well as its optional protocols

- The Committee on Migrant Workers (CMW) which monitors the
implementation of the International Convention on the Protection of
the Rights of All Migrant Workers and Members of Their Families
from 1990%

The treaty bodies perform a number of functions in accordance with the
provisions of the treaty they are monitoring. This includes for example con-
sideration of State Parties reports, considerations of individual complaints or
communications as well as publishing general comments to the treaties and
organizing discussions on related themes.”

Countries that have ratified one of these treaties are obliged to submit regu-
lar reports to the monitoring committee concerning how the rights are being
implemented. State parties are encouraged to see the reporting process as an
important tool for the State in assessing what has been achieved and what
more that needs to be done in order to promote and protect human rights. In
addition to these reports, the treaty bodies may receive information on the
human rights situation of a country from other sources such as NGOs, UN
agencies, other intergovernmental organizations, academic institutions as
well as through media. In the light of all the available information the
Committee examines the report together with government representatives.
The Committee publishes their concluding observations which are their
concerns and recommendations based on the dialogue mentioned above. The
recommendations should be as concrete and practical as possible. States are
further asked to publicize the concluding observations within the country to
inform the public on how to move forward with the implementation of hu-
man rights. The treaty bodies have no means of enforcing their recommen-
dations.”’

Some of the treaty bodies might perform additional monitoring functions in
addition to the reporting procedure. This is done through three other mecha-
nisms namely the inquire procedure, the examination of inter-state com-
plaints and the examination of individual complaints. Some of the commit-
tees, namely HRC, CERD, CAT and CEDAW, can under certain circum-
stances, receive petitions from individuals who claim that their rights under

% Symonides (2003) p. 232-234, Fact Sheet No. 30 p. 23-24, Internet source:
http://www.ohchr.org/english/bodies/treaty/index.htm accessed 2005-03-31 18.00.
% Fact Sheet No. 30 p. 24-25, Internet source:
http://www.ohchr.org/english/bodies/treaty/index.htm accessed 2005-03-31 18.00.
% Alfredsson (1999) p. 611, Fact Sheet No. 30 p. 27 and 31, Internet source:
http://www.ohchr.org/english/bodies/treaty/index.htm accessed 2005-03-31 18.00.
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the relevant treaty have been violated. Any individual claiming that her or
his rights has been violated, by a State party to that treaty, may bring a
communication before the relevant committee if the State has recognized the
competence of the committee to receive such complaints. Complaints may
also be brought by third parties on behalf of individuals if they have given
their written consent or if they are incapable of giving such consent. States
are also allowed, by several of the human rights treaties, to complain to the
relevant body about allocated violations of the treaty by another State party.
However, this opportunity has so far never been used. Two of the treaty
bodies, namely CAT and CEDAW, may on their own initiative, initiate in-
quires if they have received reliable information containing well-founded
indications of serious, grave or systematic violations of the conventions in a
State party. The procedure is confidential and the cooperation of the State
party must be sought throughout the proceedings.”

The system has been confronted with challenges as it has grown such as
delays in submission and/or consideration of reports, non-reporting as well
as duplication of reporting requirements among treaty bodies. It is important
to improve the effectiveness of the human rights treaty system.*® The UN
Secretary-General has identified further modernization of the treaty system
as a key element in the goal of promoting and protecting human rights.
Measures, such as having a more coordinated approach to their activities,
standardizing their varied reporting requirements as well as allowing each
State to produce a single report summarizing its adherence to the full range
of international human rights treaties to which it is a party, need to be
taken.’® Later on the general-secretary requested that harmonized guide-
lines on reporting to all treaty bodies should be finalized and implemented
so that these bodies can function as a unified system.'%*

2.3.2 Human Rights Protection at the Regional
and National Level

Regional human rights systems have played an important complementary
role in reinforcing international standards and machinery by providing
means by which human rights concerns can be addressed within the particu-
lar social, historical and political context of the region concerned. The Asia-
Pacific region is unique since it does not have an established, government to
government, regional mechanism for the promotion and protection of hu-
man rights.'%?

% Fact Sheet No. 30 p. 33-36, Internet source:
http://www.ohchr.org/english/bodies/treaty/index.htm accessed 2005-04-18 12.00 and
http://www.ohchr.org/english/bodies/petitions/index.htm accessed 2005-04-18 12.00.

% Internet source: http://www.ohchr.org/english/bodies/treaty/reform.htm accessed 2005-
04-18 12.30.

100 A/57/387 (2002) p. 12-13.
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1921 indsnaes (2001) p. 141, The UN Handbook (1995) p. 3.
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NGOs may be of an international, regional, national, local or grassroots
character. Several of them deal with human rights issues and contribute con-
siderably to the promotion and protection of human rights as well as to the
daily struggle against violations of human rights. They play an outstanding
role in sensitizing civil society and the general public on threats and chal-
lenges to human rights. The NGOs play an important role in the develop-
ment of a universal culture of human rights since they can perform tasks
which Governments and intergovernmental organizations are unable or un-
willing to perform.'%®

The role of Governments in the implementation and realization of human
rights is of great importance. Each state must be responsible for the protec-
tion and promotion of human rights. At the national level, human rights can
be protected in different ways such as adequate legislation, an independent
judiciary, the enactment and enforcement of individual safeguards and
remedies, and the establishment and strengthening of democratic institu-
tions. It is however not enough with domestic laws which protect certain
rights if these laws do not also provide for all of the legal powers and insti-
tutions necessary to ensure their effective realization. The problem of effec-
tive implementation at the national level has generated an international in-
terest and action. It has become increasingly apparent that the effective en-
joyment of human rights calls for the establishment of national infrastruc-
tures for their protection and promotion. Many countries have set up official
human rights institutions. All these institutions are referred to collectively as
NHRISs since their purpose is the same even though their task varies. The
task of the institutions varies from country to country but the purpose is the
same, to promote and protect human rights.’** This will be addressed and
explored further in chapter three.

By ratifying human rights treaties, States subscribe to the standards and
commit themselves to implementing the rights at the national level. The
treaty bodies encourage and support the State in their effort. The process of
reporting to the treaty bodies is a part of the development of a national hu-
man rights protection system.'®

2.4 Obstacles and Challenges in the
Implementation of Human Rights

International law was created to safeguard international security as well as
international peace. Normally the critical factor about international law is
the lack of or fragmentary nature of mechanisms and procedures for enforc-
ing legal instruments such as declarations, conventions, covenants as well as

103 Symonides (2003) p. 317, The UN Handbook (1995) p. 3.
104 Fact Sheet No. 19, The UN Handbook (1995) p. 3-4.
195 Fact Sheet No. 30 p. 44.
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treaties. The problem is not that the legal instruments are not fulfilling but
rather that international law is not being implemented and enforced. Interna-
tional law can mainly be enforced in three different ways namely by com-
prehensive review processes and checks-and-balance, by institution building
and by refining an arsenal of sanctions which shall harm the non-complying
regimes and not the people.*®

The Secretary-General stresses that there is a greater awareness in the Secu-
rity-Council of the need to take human rights into account in resolutions on
peace and security and the High Commissioner on Human Rights is more
frequent invited to the Security-Council. Mainstreaming human rights in the
Wholel(())gganization is important for the work of the realization of human
rights.

Furthermore the Secretary-General put emphasis on the effectiveness of the
human rights treaty bodies. They need to be more effective and more re-
sponsive to violations of the rights they are mandated to uphold. The prob-
lem is that the treaty body system is almost unknown. Many States do not
report on time, if at all, and the duplication of reporting requirements as well
as the system is weakened by poor implementation of recommendations.
The Secretary-General stresses the importance of harmonized guidelines on
reporting to all treaty bodies which should be finalized and implemented so
that these bodies can function as a unified system.'®®

A system-wide effort is in progress to strengthen national protection sys-
tems for human rights. To implement the Secretary-General Report on
Strengthening the United Nations: an agenda for further change from 2002
the Office of the High Commissioner for Human Rights has developed an
action plan to ensure that human rights are incorporated into country level
analysis, planning and programme implementation. This has been done in
cooperation with the United Nations Development Group and the Executive
Committee for Humanitarian Affairs. This human rights based approach to
development will probably improve the capacity of the UN to build strong
human rights institutions at the national level which will ensure the protec-
tion and promotion of human rights and thereby contributing to conflict pre-
vention.'%®

The UN High Commissioner for Human Rights has made NHRIs a policy
priority and the institutions are seen as a contribution to human rights pro-
tection.*'?

Implementation and realization of human rights cannot be achieved only
through development of protective law and the establishment of mecha-

106 Scherrer (2002) p. 105.

107 A/59/2005 (2005) p.37.
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nisms to implement that law. It is also crucial to promote and educate about
human rights. Information about human rights is necessary but it cannot be
sufficient to ensure the development of values and attitudes which are nec-
essary for the full enjoyment of human rights. Promoting human rights im-
plies working towards a culture of respect for and observance of human
rights at the national level.**

2.5 Discussion and Conclusion

A new type of organized violence, new wars, are emerging which could be
described as a mixture of war, organized crime and massive human rights
violations. The actors are both global and local, public and private. The wars
are fought for political goals using tactics of terror and destabilization. An
informal criminalized economy is built into the functioning of the new wars.
Political leaders and international institutions have been helpless regarding
the new wars since they have not been able to come to terms with their
logic. The new wars have been treated either as old wars or as anarchy.
There were great shortcomings in how the international arena treated, un-
derstood and handled the conflict in Bosnia-Herzegovina. It is important to
trace the shortcomings of inherited ways of perceiving the war and to set out
the need for a new type of analysis in relation to political and military as-
sumptions about why and how wars are fought. The mediation probably
failed in Bosnia-Herzegovina since it was built on an inability to see the art
and dynamic of the conflict. A lesson is that new ideas are necessary to be
able to handle these new types of conflicts. It is crucial to know the charac-
ter of the conflicts as well as the causes.

A new culture of conflict prevention is developing which includes for ex-
ample security policy, development assistance policy, migration policy and
environmental policy. It is crucial to know the causes of conflict to be able
to prevent disputes from arising between parties, to prevent existing disputes
from escalating into conflicts and to limit the spread of the latter when they
occur. It is fundamental to address the deepest causes of conflict such as
economic despair, social injustice and political oppression. Negative peace
is a necessary, but not a sufficient condition for peace. Positive peace in-
cludes social justice and puts the human being in the center instead of the
state. Positive peace is based on the abolition of structural violence. Conflict
seems to be avoided by structural prevention which refers to activities be-
fore a conflict erupts. Positive peace should be the foundation when the pre-
ventive measures are initiated. A positive peace built on human rights.

The human rights instruments give a sufficient human rights protection if
they are implemented. The role of Governments in the implementation and
realization of human rights is of great importance. Without the implementa-
tion at the national level the international system for monitoring and imple-

11 indsnaes (2001) p. 24-25, The UN Handbook p. 18.
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mentation is of little use except for pointing out states that misbehave. Each
state must be responsible for the protection and promotion of human rights.
When States ratify a human rights instrument, they either incorporate its
provisions directly into their domestic legislation or undertake to comply in
other ways with the obligations. The fact that a law exists to protect certain
rights is often not enough. The laws also have to provide for measures nec-
essary to ensure their effective realization such as for example institutions. It
is crucial for a state committed to human rights to establish a national infra-
structure including institutions that can promote and protect human rights.

The problem of effective implementation at the national level has generated
interest as well as action. The effective enjoyment of human rights calls for
the establishment of national infrastructures for their protection and promo-
tion. All over the world, institutions have been established referred to as
NHRIs, which all have the same purpose even though their task varies. The
purpose, to promote and protect human rights. This will be further devel-
oped in the next chapter.
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3 NHRIs

3.1 Introduction

New opportunities to strengthen human rights were provided as a number of
former communist countries and other totalitarian states began a democrati-
zation process. Human rights were recognized as an important building
block in the new democracies. A need for a new type of organization, man-
dated to monitor and raise awareness and understanding of human rights and
to play a catalytic role in creating a culture of human rights, grew. Human
rights involve relationships among individuals and between individuals and
the state. The practical task of protecting human rights is primarily a na-
tional one for which each state must be responsible. A NHRI is an actor
which is emphasized in the work to implement human rights and is seen as a
bridge between the local, the regional and the international levels. This
chapter will describe what a NHRI is, different types of NHRIs as well as
the status of NHRIs.

The normative framework for NHRIs, namely the Paris Principles, defines
criteria for functions, composition, financing and other criteria to ensure
independent and effective functioning of the institution. The mandate of the
institution, to promote and protect human rights at the national level, is out-
lined in regard to the following functions namely promoting awareness and
educating about human rights, advising governments on protection of hu-
man rights, reviewing potential human rights legislation, assisting govern-
ments in the preparation of reports and receiving and investigating com-
plaints from the public or other bodies of alleged human rights violations.
The mandate of the institution will be addressed in this chapter as well as
the power of the institution which is crucial in carrying out the mandate
through different functions.

Without an efficient and well functioning organization the institution will
not be able to carry out its mandate. In order to investigate the efficiency of
NHRIs the following features will be addressed; independence, defined ju-
risdiction and adequate powers, accessibility, cooperation, operational effi-
ciency as well as accountability.
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3.2 What is a NHRI?

3.2.1 The Development of NHRIs

The original concern and interest of the UN in national institutions was es-
tablished in 1946 when the issue was addressed by the Economic and Social
Council. In the 1960s and 1970s standard setting, in the field of human
rights, gained momentum. The discussion regarding national institutions
became more and more focused on the ways in which such bodies could
assist in the effective implementation of these international standards. The
Commission on Human Rights organized a seminar on national and local
institutions to draft guidelines for the structure and functioning of such insti-
tutions in 1978 in Geneva. The seminar was held and approved a set of
guidelines, endorsed by the commission on Human Rights and the General
Assembly. The General Assembly invited states to take appropriate steps for
the establishment of such institutions.**?

During the 1980s the UN continued to take an active interest in national
institutions and many national institutions were established during this
time.*** The Commission on Human Rights called for a workshop to be
convened in 1990, with the participation of regional and national institutions
involved in the promotion and protection of human rights. The aim was to
review patterns of cooperation between these institutions and international
institutions such as the UN and its agencies and also to explore ways of in-
creasing the effectiveness. The first International Workshop on National
Institutions for the Promotion and Protection of Human Rights was held in
Paris in October 1991. The conclusions from the workshop were endorsed
by the Commission on Human Rights in resolution 1992/54 as the Principles
relating to the status of national institutions, known as the Paris Principles.
These principles were later on also endorsed by the General Assembly in its
resolution 48/134 of December 1993.1*

The Paris Principles focus on three different areas. First of all the compe-
tence and responsibilities of NHRIs concerning their legislative foundation
as well as their primary task. Second, the composition of NHRIs and the
guarantees of independence and pluralism. Third, the methods of operation
of NHRIs including the mandate to take up matters as well as cooperation
with civil society.**®

The promotion and protection of all human rights and fundamental free-
doms must be considered as a priority objective of the UN. The World Con-
ference on Human Rights reaffirmed the important and constructive role
played by national institutions for the promotion and protection of human
rights particularly in their advisory capacity to the competent authorities,

12| indsnaes (2001) p. 5, The UN Handbook (1995) p. 4, Fact Sheet No. 19.
113 The UN Handbook (1995) p. 4, Symonides (2003) p. 340.
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their role in remedying human rights violations as well as in distribution of
human rights information and education in human rights. The World Con-
ference on Human Rights also encouraged the establishment and strengthen-
ing of national institutions in accordance with the Paris Principles. It also
recognized the right of each state to choose the framework which is best
suited to its particular needs at the national level. Cooperation between na-
tional institutions, particularly through exchanges of information and ex-
perience, was also encouraged.**°

3.2.2 NHRIs According to the Paris Princples

There is not yet an ultimate definition of what constitutes a NHRI. How-
ever, if the NHRI is established according to the Paris Principles, the NHRI
must be a body established in the constitution or by law designated to per-
form particular functions in the field of human rights.*” In the beginning,
the formulation was very broad and institutions such as the judiciary, the
legislature and social welfare structures were included. This broad definition
has been pared down by subsequent work of the UN. A more narrow group
of institutions has emerged, on the basis of particular common functions
including educational and promotional activities, the provisions of advice to
government on human rights matters, and the investigation and resolution of
comp!zilgints of violations committed by public, and occasionally private, en-
tities.

The normative framework for NHRIs is the Paris Principles which define
criteria for functions, composition, financing and other criteria to ensure
independent and effective functioning of NHRIs. The norms constitute a
broad and constructive platform where each society can make necessary
adaptations. No single model of NHRIs can or should be recommended for
all countries as an appropriate mechanism to fulfill their international human
rights obligations. Each country is unique regarding local culture, legal tra-
ditions and existing political organization wherefore the NHRI should be set
up taking into account all of these differences in each country. The role of
the NHRI is complementary. They are not set up to replace the human rights
organs of the UN or the NGOs in this area.™

The Paris Principles are divided into four parts. The first sets out the compe-
tence and responsibilities of NHRIs. The second states what the composition
of the NHRI should be and how its independence and pluralism should be
guaranteed. The third part provides the methods of operation of the NHRI.

116 The UN Handbook (1995) p. 5-6, The Vienna Declaration and Programme of Action
part 1 paragraph 36 in Symonides (2003).

117 The UN Handbook (1995) p. 6.

118 The UN Handbook (1995) p. 6.

119 Fact Sheet No. 19.
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The fourth sets down additional principles concerning the status of NHRIs
which have a quasi-judicial competence.'?

The Paris Principles establish the competence and the responsibilities of
NHRIs as well as their composition and guarantees of independence and
pluralism. A NHRI shall be vested with competence to promote and protect
human rights and shall be given as broad a mandate as possible. This shall
be clearly set forth in a constitutional or legislative text specifying its com-
position and its sphere of competence. A NHRI can deal with human rights
relating to international issues as well as with foreign policy. However,
there need to be a domestic dimension, otherwise, it is not a NHRI.**

NHRIs have different responsibilities according to the Paris Principles. A
NHRI should for example have the following responsibilities:

- To submit recommendations, proposals and reports on any matter re-
lating to human rights (including legislative and administrative pro-
visions and any situation of violation of human rights) to the Gov-
ernment, parliament and any other competent body

- To promote conformity of national laws and practices with interna-
tional human rights instruments, to which the state is a party, and
their effective implementation

- To encourage ratification and implementation of international stan-
dards

- To contribute to the reporting procedure under international instru-
ments and, where necessary, to express an opinion on the subject
with due respect to their independence

- To cooperate with the UN, regional institutions and national institu-
tions of other countries that are competent in the areas of the promo-
tion and protection of human rights

- Toassist in formulating and executing human rights teaching and re-
search programmes and to increase public awareness of human
rights through information and education

- To publicize human rights and efforts to combat all forms of dis-
crimination, in particular racial discrimination, by increasing public
awareness, especially through information and education and by
making use of all press organs'??

120 paris Principles.

121 Kjaerum (2003) p. 6.

122 The UN Handbook (1995) p. 5, Paris Principles Competence and responsibilities para-
graph 1-3.
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The Paris Principles include guidelines on the composition of NHRIs and
the appointment of members, on guarantees of independence and pluralism
and on methods of operation. The key elements of a NHRI are independence
and pluralism. In order to ensure a stable mandate for the members of the
NHRI, the appointment of commissioners or other kinds of key personnel,
shall be given effect by an Official Act, establishing the specific duration of
the mandate, which may be renewable according to the Paris Principles.
With(lazugt a stable mandate for the members there can be no real independ-
ence.

The composition of the NHRI and the appointment of its members shall
ensure pluralist representation of the social forces involved in the promotion
and protection of human rights according to the Paris Principles. The princi-
ples specially mention representatives from:

- NGOs responsible for human rights and efforts to combat racial dis-
crimination, trade unions, concerned social and professional organi-
zations for example association of lawyers, doctors, journalists and
eminent scientists

- Trends in philosophical or religious thoughts
- Universities and qualified experts
- Parliament

- Government departments (If these government departments are in-
cluded their representatives should participate in the deliberations
only in an advisory capacity)'**

As mentioned earlier, NHRIs vary from country to country, and so does the
ways of ensuring interdependence. This often follows the local legal tradi-
tion for that kind of administrative bodies or courts.*?®

The NHRI shall have an infrastructure which is suited to the smooth con-
duct of its activities, in particular adequate funding. The purpose of this
funding should be to enable the institution to have its own staff and prem-
ises. This, in order to be independent of the Government and not be sub-
jected to financial control. In order to ensure a stable mandate for the mem-
bers their appointment shall be effected by an official act which shall estab-
lish the specific duration of the mandate. This mandate may be renewable
provided that the pluralism of the institution is ensured.'?®

123 paris Principles Composition and guarantees of independence and pluralism paragraph
3, Symonides (2003) p. 340, The UN Handbook (1995) p. 5.

124 Kjaerum (2003) p. 8, Paris Principles Composition and guarantees of independence and
pluralism paragraph 1.

125 Kjaerum (2003) p. 7.

126 paris Principles Composition and guarantees of independence and pluralism paragraph
2-3.
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This is the only guidance that the Paris Principles give regarding independ-
ence. A principle of continuation is developing in practice which stipulates
that there shall be a continuation of the individuals running the institution.
This is to prevent a government from being able to silence an institution by
changing the law and then managing the institution via individuals with
strong pro-government views. '?

Within the framework of its operation the NHRI shall:
- Freely consider any question falling within its competence

- Hear any person and obtain any information and any documents
necessary for assessing situations falling within its competence

- Address public opinion directly or through any press organ

- Meet on a regular basis and whenever necessary in the presence of
all its members after they have been duly convened

- Establish working groups and set up local or regional sections to as-
sist it in discharging its functions

- Maintain consultation with the other bodies, whether jurisdictional
or otherwise, responsible for the promotion and protection of human
rights

- Develop relations with the NGOs devoted to promoting and protect-
ing human rights, to economic and social development, to combating
racism, to protecting particularly vulnerable groups or to specialized

areas*?®

The Paris Principles also recognize that a number of NHRIs have been
given competence to receive and act on individual complaints of human
rights violations. Cases may be brought before it by individuals, their repre-
sentatives, third parties, NGOs, associations of trade unions or any other
representative organization. The Paris Principles stipulates that the functions
of NHRIs, in this respect, may be based on the following principles:

- Seeking a good-natured settlement of the matter through conciliation
or, within the limits prescribed by law, through binding decision or,
where necessary, on the basis of confidentiality

- Informing the compliant of his or her rights and of the remedies
available to him and promoting access to them

127 K jaerum (2003) p. 6.
128 paris Principles Methods of operation paragraph a-g.
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- Hearing complaints or referring them to a competent authority
within the limits prescribed by law

- Making recommendations to the complement authorities, including
proposals for amendment or reforms of laws, regulations or adminis-
trative practices which obstruct the free exercise of rights'?

3.2.3 Different Types of NHRIs

NHRIs come in all shapes and sizes. The variety of institutions is due to the
political circumstances in which they were formed. It makes a difference if
the institution was created at a moment of transition to protect against re-
turning to human rights abuses of the past, when an institution is established
by the government under pressure in order to be seen as if they are address-
ing the problem, or if the institution is created in a democracy in order to
deepen its human rights commitment and strengthening existing mecha-
nisms. NHRIs are often developed in accordance with the political and insti-
tutional traditions of the country.**

No single model of NHRIs can or should be recommended for all countries.
Each country is unique regarding local culture and legal traditions as well as
existing political organization. The Paris Principles constitute a broad plat-
form where each society can make necessary adaptations. NHRIs should be
set up1)3'gaking into account all of these differences in the respective coun-
tries.

The existing NHRIs around the world can be categorized in five different
groups namely consultative commission, commissions with judicial compe-
tence, commissions with judicial and ombudsman competence, national
human rights centers and human rights ombudsmen.**?

An example of a consultative commission is the French Human Rights
Commission which also is the oldest one, established in 1948. This is a
broad-based commission with a membership consisting of for example key
NGOs, the academia and representatives from different religious communi-
ties. The members take an active part in decisions. The Commission does
not deal with individual complaints. This type of institution is also found in
Greece and in a number of francophone African countries including Mo-

rocco. ™

129 The UN Handbook (1995) p. 5, Paris Principles Additional principles concerning the
status of commissions with quasi-jurisdictional competence paragraph a-d.

30| indsnaes (2001) p. 49-50.

131 Fact Sheet No. 19.

132 Kjaerum (2003) p. 8, Internet source: http://www.nhri.net/default.asp?P1D=86&DID=0
accessed 2005-05-15 12.00.

133 Kjaerum (2003) p. 8.
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A number of common law countries such as South Africa, India and Ireland
have commissions with judicial competence. This model has also been used
as inspiration in Latvia and Nepal. These institutions have a number of
commissioners appointed according to different criteria. An important func-
tioning is the handling of individual complaints about human rights viola-
tions. Some countries have expanded the mandate of such an institution to
also cover the mandate of a traditional ombudsman and thereby it becomes a
commission with judicial and ombudsman competence. This is the case in
Ghana, Mexico, Mongolia and Tanzania.***

National human rights centers have developed in for example Denmark,
Germany and Norway. The Danish Center for Human Rights is the oldest
one and was established in 1987. This type of institution is similar to the
consultative commission with a broad membership base. However, the work
of the institution is research-based and the members play a less active role in
the specific work of the institution. They mainly serve to give policy direc-
tions to the management. These institutions do not generally deal with indi-
vidual complaints.®®

A number of human rights ombudsmen have obtained formal status as na-
tional institutions. This is the case in Sweden where specialized ombudsmen
have been recognized collectively. Ombudsmen in Latin America and in
some Eastern and central European countries often have such a strong hu-
man rights mandate that they have been recognized as NHRIs, even if they
fall short of the formal institutional input from the civil society. The om-
budsman may be an individual or a group of persons. The appointment pro-
cedures shall ensure pluralist representation of the social forces involved in
the promotion and protection of human rights according to the Paris Princi-
ples. A NHRI has a pluralist representation in the governing structures com-
pared to the traditional ombudsman institutions. However many of the insti-
tutions do have a dynamic interaction with civil society groups.** The om-
budsman is generally appointed by the parliament acting on constitutional
authority or through special legislation. The primary function is to protect
the rights of victims claiming to be victim of unjust acts on the part of pub-
lic administration. The ombudsman will often act as an impartial mediator
between the individual and the government.**” Access to the ombudsman
varies from country to country. In some countries, individuals may submit a
complaint through an intermediary such as a member of parliament. In other
countries, individuals may lodge a complaint directly to the ombudsman’s
office. The complaints are normally confidential. In some countries the om-
budsman is able to carry out self initiated investigations. These often relate
to issues of a broad public concern.**®

134 Kjaerum (2003) p. 8.

135 Kjaerum (2003) p. 8.

136 Kjaerum (2003) p. 8-9, Paris Principles Composition and guarantees of independence
and pluralism paragraph 1.

137 Fact Sheet No. 19.

138 Fact Sheet No. 19.

43



According to the Paris Principles, a NHRI shall be vested with competence
to promote and protect human rights and shall be given as broad a mandate
as possible. This implies that institutions with a singular human rights man-
date will not normally be categorized as a NHRI but rather as a specialized
institution such as ombudsman against ethnic discrimination, institutions
dealing with human rights issues related to disabled persons, children or
other groups. ICC has however recognized that a group of specialized insti-
tutions can be recognized collectively as a NHRI since they jointly cover a
broad range of key human rights issues.**°

Every NHRI is unique. However, many of the NHRIs share a number of
important similarities. They are normally administrative in nature and are
not judicial or law-making bodies. They have an ongoing advisory authority
regarding the implementation of human rights at the national and interna-
tional level. Many NHRIs are attached to the executive branch of govern-
ment. The actual level of their independence depends on a number of factors
including membership and the manner in which they operate.**°

The majority of existing NHRIs take the form of human rights commissions
or an ombudsperson. Less common are specialized national institutions
which function to protect vulnerable groups such as women and children.
Normally NHRIs are not able to take binding decisions in resolving a com-
plaint. NHRIs exist in more than a hundred countries and about half of them
are rﬁflognized as corresponding to criteria established by the Paris Princi-
ples.

Some NHRIs are entrusted with one of the most important functions namely
the investigation of alleged human rights violations. The object of an admis-
sible complaint is, at many offices of the ombudsman, restricted to the range
of possible objects to government departments, government instrumentali-
ties and public officials. A complaint will only be considered if it concerns
an action of government. Other NHRIs are empowered to investigate also
other human rights violations in other spheres of public life. In these cases
the entity could be an individual, a public or a private company or an or-
ganization. The type of action which can be the basis of complaint also dif-
fers between the institutions. An ombudsman institution will normally be
restricted to examine allegations of unfairness or illegality in the administra-
tive process.'*? The powers of the ombudsman are quite similar to those of
human rights commissions. Both may receive and investigate individual
complaints and neither has the power to make binding decisions. However,
their differences explain why some countries establish and maintain both
types of institutions. The ombudsman is ensuring fairness and legality in the
public administration while the commission is more specifically concerned

139 Kjaerum (2003) p. 6-7, Paris Principles Competence and responsibilities paragraph 1
and 2.

140 Symonides (2003) p 315.

11 Symonides (2003) p. 316.

142 The UN Handbook (1995) p.28-29.
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with discrimination addressing themselves to the actions of private bodies,
individuals and governments. Normally, the principal focus of the ombuds-
man is on individual complaints, but they are becoming more engaged in a
wider range of activities for the promotion and protection of human
rights.'*

NHRIs at the domestic level are working both with strictly legal issues as
well as fulfilling their obligation to promote human rights in general. The
key functions of a NHRI, in order to implement domestic and international
human rights norms, are to monitor state practices in relation to their com-
pliance with international human rights instruments, give advice as well as
inform and educate about human rights.***

NHRIs in Eastern and Western Europe are very diverse ranging from insti-
tutions which are almost exclusively dedicated to handle individual com-
plaints to institutions which are more researched and advisory based.
NHRIs in most European countries are not authorized to handle individual
complaints. This might be the case because of a reluctance to extend such
competence outside the judiciary or because well-established and strong
complaints mechanisms already exist. The Asia-Pacific region is without a
formal human rights mechanism. The development of NHRIs throughout
the region has created a framework for cooperation on human rights which
is focused on practical measures that achieve effective outcomes. The
NHRIs vary in their structures, capacities as well as in their resources. How-
ever, the NHRIs are substantial organizations for the strengthening of hu-
man rights, democracy and civil society in each of their countries. Unlike
NHRIs in other regions, NHRIs in the Asia-Pacific region, need to focus
more on creating a regional cooperation. In Latin-America the institutions
are mainly different types of ombudsman offices. Unlike ombudsmen in
other regions the ombudsman in Latin-America has to deal with recent
wounds. The mandate of the ombudsman in Latin-America includes the
function of defending human rights. The creation of these offices is a re-
spond to the need of incorporating at a state level, a credible mechanism for
the protection, promotion and education of human rights, in the democrati-
zation of a region that has suffered grave violations of human rights. These
violations were in most incurred or condoned by the State.**

In the African context there is an unclear division between the ombudsman
institution and the human rights commission. An ombudsman treats human
rights issues in connection with its broader activities whereas human rights
commissions deal only with human rights issues. It has been argued that
there is a tendency to separate the office of the ombudsman from that of the
NHRI. However, there seems to be no pattern in as to which model different
countries have implemented. This can be connected to the assumption that
post-independence Africa has been characterized by massive human rights
violations which should be handled separately from administration and cor-

143 Fact Sheet No. 19.
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5 Lindsnaes (2001) p. 114-117 and 141-148 and 215-216.
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ruption. Inherent, in this argument, is an assumption that over-sized institu-
tions are ineffective and that smaller and specialized institutions are more
efficient.’*®

A NHRI should establish a close contact with NGOs and community groups
which are involved in the promotion and protection of human rights. The
support of these bodies can be useful in enhancing the visibility of an insti-
tution by informing the general public of its existence. It is common that
NGOs representatives are formally attached to the institution in an advisory
or even decision-making capacity. The links to the NGOs can help to high-
light the institution and secure community support for the work. Another
reason to cooperate with NGOs is that, persons most vulnerable to human
rights violations, are often unwilling to approach any official body. NGOs
can serve as intermediaries between victims of violations and NHRIs. NGOs
can provide the support and information necessary to encourage personal
contact. NGOs will often be able to provide, because of their greater opera-
tional flexibility, NHRIs with detailed information on the domestic human
rights situation and on structural or legislative inadequacies, as well as alert
in to social and other changes. NGOs can be useful partners for individual
projects in suitable areas for cooperation such as education and training.**’

NHRIs regional and international networks and structures can be of impor-
tance regarding the independence of the institution. These networks could
probably mobilize an international reaction which could prevent a hostile
governmental attack against an institution. These regional and international
networks should thereby be an element in establishing the independence.'*®

3.2.4 Cooperation between NHRIs

At the Second International Workshop in Tunis in 1993 the ICC was estab-
lished. The ICC is a representative body of NHRIs which was established
for the purpose of creating and strengthening NHRIs in conformity with the
Paris Principles. The ICC has sixteen members, four from each of the four
regions Africa, America, Asia/Pacific and Europe. The Office of the High
Commissioner for Human Rights assists in the work. The ICC has three
different areas of responsibility:

- Liaisons among institutions at the global level and with the UN

- Accreditation of national institutions that comply with the Paris
Principles

8| indsnaes (2001) p. 173.
7 The UN Handbook (1995) p. 14.
%8 Kjaerum (2003) p. 7.
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- Organization of the International Conference every second year**

Any national institution can seek membership to the ICC by applying to the
Chairperson of ICC. The national institution shall supply a copy of the legis-
lation or other instrument by which it is established and empowered, an out-
line of its organizational structure including staff complement and annual
budget, a copy of its most recent annual report or equivalent document, as
well as a detailed statement showing that it complies with the Paris Princi-
ples or an outline of any respects in which it does not comply and any pro-
posals to ensure compliance.'*® The Sub-Committee on Accreditation has
the mandate to review and analyse accreditation applications which are for-
warded by the Chairperson of the ICC. Furthermore, the mandate includes
making recommendations to ICC members on the compliance of the appli-
cants with the Paris Principles. A meeting of the ICC shall be held when the
annual meeting of the Commission for Human Rights is held. The Sub-
Committee on Accreditation will meet before and during the annual meeting of
the ICC to review new applications, additional information as well as preparing
recommendations.***

The different classifications used by the committee are:

A: Compliance with the Paris Principles

- A(R): Accreditation with reserve — granted where preliminary analy-
sis indicates compliance with the Paris Principles but insufficient
documentation is submitted to confer A status

- B: Observer Status — Not fully in compliance with the Paris Princi-
ples or insufficient information provided to make a determination

- C: Non-compliant with the Paris Principles™?

After this, a report with recommendations and rationale will be presented to
the ICC on which they base their decision. The Chairperson of the ICC will
then inform the applicant institutions of the decision taken and their ration-
ale.*®

19 The International Co-ordination Committee of National Institutions for the Promotion
and Protection of Human Rights Rules of Procedure in the Preamble, The UN Handbook
(1995) p. 6.

150 The International Co-ordination Committee of National Institutions for the Promotion
and Protection of Human Rights Rules of Procedure article 3 (c).

151 Rules of Procedure for the ICC Sub-Committee on Accreditation article 1, The Interna-
tional Co-ordination Committee of National Institutions for the Promotion and Protection
of Human Rights Rules of Procedure article 8, Rules of Procedure for the ICC Sub-
Committee on Accreditation article 4.1.

152 Rules of Procedure for the ICC Sub-Committee on Accreditation article 5.

153 Rules of Procedure for the ICC Sub-Committee on Accreditation article 6.
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The purpose of the International Conference held by ICC is to develop and
strengthen cooperation between national institutions, to discuss items on the
agenda and to ensure their follow up at the national level.*** All national
institutions shall be invited to the Conference. However, only fully accred-
ited national institutions shall have the right to vote. For example the UN
High Commissioner on Human Rights, human rights experts, international,
regional and the host country human rights associations and NGOs are also
invited to the Conference.™

3.2.5 NHRIs at the International and Regional
Level

NHRIs should cooperate, not only with other NHRIs, but also with the UN
as well as with the regional- and national institutions of other countries that
are competent in the areas of promotion and protection of human rights. An
effective NHRI will not function alone but will establish and strengthen
cooperative relationships with a wide range of other organizations and

groups.'*®

NHRIs are creating a platform to promote human rights at the regional and
international levels. A parallel development is taking place in relation to
legal human rights mechanisms. NHRIs can contribute in four different ar-
eas in relation to the work of the UN and the regional treaty bodies. First of
all, by providing information on the situation in the country. Secondly, by
monitoring the implementation of recommendations. Thirdly, by engaging
in dissemination of information and education on the work of the treaty bod-
ies and fourthly, by assisting in submitting individual complaints to treaty
bodies.

Ties are developing between the international human rights machinery and
the NHRIs. Collaboration is developing in relation to the general promotion
of human rights as well as in relation to human rights bodies. International
and regional networks play an important role in for example the exchange of
information regarding best practices and new developments. However there
is an issue that needs to be discussed regarding the status of NHRIs and
their representation at for example UN meetings. Should they represent their
country, should they be recognized as NGOs or should they be recognized
as a third category of institutions in the international arena? The status of
NHRIs has varied over the years. At the World Conference on Human
Rights in 1993 NHRIs were for the first time allocated time to speak in their
own capacity. The same right was granted in the UN Commission on Hu-

154 Rules of Procedure of International Conferences on National Institutions for the Promo-
tion and Protection of Human Rights article 3.

155 Rules of Procedure of International Conferences on National Institutions for the Promo-
tion and Protection of Human Rights article 5-6.

158 The UN Handbook (1995) p. 14.
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man Rights in 1998 as a provisional practice. A majority in the Commission
may decide to alter the practice.™

There is yet another complicated issue to discuss regarding what items
NHRIs shall be mandated to address. Should NHRIs be limited to speak
only under the agenda item on NHRIs? Time is an element which is an im-
portant factor since more speakers would be added to the list. Is it enough
with the views of the states and the NGOs? Do they present a wide spectrum
of views as it is? These are arguments that should be weighed against the
unique position of NHRIs which gives them an in-depth insight into specific
human rights problems which neither states nor NGOs possess or are willing
to table. NHRIs have a special status which makes their positions harder to
marginalize compared to NGOs. Yet another problem is which institutions
that should be allowed to speak. The UN Commission on Human Rights
tends to let anyone speak who wants to enlist as a national institution. The
ICC would like to limit the speakers to the institutions that are fully accred-
ited as NHRIs according to the Paris Principles.’*®

NHRIs have a formal representation even at the regional level. For example
a formal roundtable between the Council of Europe and the European na-
tional institutions was for example established in 1997. The aim was regular
meetings to exchange views and experiences on the promotion and protec-
tion of human rights.* Furthermore, NHRIs can participate, without voting
rights, in deliberations on issues that are of interest for them in the African
Commission on Human and Peoples’ Rights. NHRIs may submit proposals
that may be put to vote at the request of any member of the Commission.**°

NHRIs have a role to play in relation to providing information to treaty bod-
ies which is foreseen in the Paris Principles. NHRIs have the responsibility
to contribute to the reports which states are required to submit to UN bodies
and committees and to regional institutions. And also, where necessary, to
express an opinion on the subject with respect to their independence. One
approach is that the NHRI is mandated by the government to write the entire
state report or otherwise contribute to the official report. Another approach
is for the NHRI to make a separate supplementary report or to collaborate
with for example NGOs. However, the main issue is that the relevant infor-
mation reaches the experts in the treaty body which is what the NHRI has to

ensure.'®

7 Kjaerum (2003) p. 16-17.

158 Kjaerum (2003) p. 17.

159 Kjaerum (2003) p. 18.

180 Resolution on granting observer status to national human rights institutions in Africa,
Kjaerum (2003) p. 18.

1ol Kjaerum (2003) p. 18.
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3.3 The Role of NHRIs

3.3.1 NHRIs and the Promotion and Protection
of Human Rights

3.3.1.1 Promoting Awarness and Educating about
Human Rights

NHRIs are mandated to take part in the public debate which is an important
part of rising public awareness in relation to human rights in general as well
as specific human rights issues. An open debate, on human rights issues, is a
precondition for creating understanding and respects for these standards.'®?

Intergovernmental organizations and NGOs are carrying out many promot-
ing activities at the international level. However, the implementation of hu-
man rights standards rests primarily at the national level which is being ac-
knowledged by domestic human rights actors. NHRIs are normally en-
trusted to promote awareness of human rights. The activities are not always
specified wherefore the institution itself will have to develop a plan of ac-
tion to ensure the realization of the goals. Further down, some activities will
be mentioned which can be pursued by NHRIs in the effort to promote hu-
man rights by informing and educating, by shaping values and attitudes and
by encouraging action in defense of human rights.'*®

First of all, NHRIs should provide basic information materials about for
example the institution itself, international human rights instruments and
standards, reports of the State to treaty bodies and the following concluding
observations as well as domestic legislation relating to human rights. The
institution should also have information of the work performed by the insti-
tution. Many institutions produce their own information material wherefore
the material can be targeted to those sectors of society most in need of in-
formation and education. Yet another way to spread awareness of human
rights is to organize promotional events such as drawing competitions with a
human rights theme for children. Another way of reaching out with informa-
tion is trough the media, if they are free to express themselves. A NHRI
cannot function properly unless the community is aware of its existence
wherefore each institution should have a policy goal of high visibility.***

NHRIs might be able to play an important role in educating various groups
about human rights standards. Some NHRIs could even develop training
courses which transform knowledge into operational skills. These courses
can be targeting a number of professional groups in a society such as law-

162 Kjaerum (2003) p. 10, Paris Principles Competence and responsibilities paragraph 3 (g).
163 The UN Handbook (1995) p. 18.

164 The UN Handbook (1995) p. 19-20, National Human Rights Institutions Best Practice
(2001) p. 23.
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yers, judges, prosecutors, the police, members of parliament and the gov-
ernment as well as their employees, social workers, teachers, the media, the
armed forces, community leaders as well as NGOs.*®

3.3.1.2 The Role to Monitor and to Advise

A NHRI at the domestic level are working both with strictly legal issues as
well as fulfilling their obligation to promote human rights in general. A
NHRI will be an obvious target since the institution often will be the mes-
senger of the information that for example a specific law or an administra-
tive decision is not in conformity with the international human rights obliga-
tions of the State. An element in this potential conflict, between organs of
the state and a NHRI, is to define the borderline between carrying out the
mandate according to the Paris Principles and politicizing.'®®

NHRIs are given a mandate by the Paris Principles broader than just apply-
ing human rights law to a specific piece of legislation or a particular case.
The mandate usually includes making recommendations and proposals.
Some NHRIs have the opportunity to recommend new legislation or
amendments to existing laws. This is a wider mandate than that of most tra-
ditional ombudsmen. Normally, an ombudsman will be excluded from in-
tervening in the legislative process unless the specific intervention is related
to laws directly affecting the ombudsmen institution itself. The mandate is
broader for other NHRIs since they are called upon directly, to address the
responsibility of the State to fulfill its human rights obligations. An impor-
tant part of the implementation of human rights concerns the legislation of
the country wherefore a NHRI cannot be excluded from this area.’®” The
power of analysing legislation and making recommendations is important
for the promotion and protection of human rights for two reasons. First of
all, it might lead to codification of human rights principles into the domestic
legislation. Secondly, it might raise awareness about international treaty
obligations and human rights norms.*®®

NHRIs are usually empowered to advise parliament, the executive and or
the judiciary on human rights issues and also in assisting them to promote
and protect human rights. NHRIs might for example be given a general au-
thority to bring matters concerning human rights to the notice of the rele-
vant ministry, department or official. NHRIs may be able to, directly to the
parliament, submit opinions on proposed or on existing legislation as well as
assisting in the drafting of new legislation. NHRIs are playing an important
role in overseeing the implementation of international human rights stan-
dards as well as assisting in fulfilling the reporting obligations of the State
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under international treaties to which the State in question are parties.’®® The
founding legislation of the NHRI will normally regulate whether or not the
NHRI can advise or assist government on its own initiative. It is rare that a
government will be legally compelled to refer any legislative or other matter
to a NHRI. The capacity to advise will be of little use if the receiver has no
will to consider and act on the information in the advice. Governments,
which have granted a NHRI with advisory capacity, should ensure the de-
velopment of appropriate mechanisms for acquiring, canalizing and utilizing
the advice. This could for example be done if the government would have to
table recommendations in parliament together with an indication of whether
the government intends to take action and if so, how.*"

NHRIs can be useful in the work of improving the implementation of hu-
man rights standards in the domestic legislation as well as improving the
domestic legislation itself. A NHRI which has the power to conduct in-
depth investigations on human rights violations is probably well placed to
comment on legislative inadequacies. Furthermore, a NHRI with the power
to receive and act on individual complaints would probably be well placed
to identify areas where legislation needs to be improved or if there are other
changes needed.*"

NHRIs are normally able to submit general policy advice to government
bodies. This is usually very important and may lead to improvements in the
day-to-day human rights situation for many individuals. The ability of a
NHRI, to offer general policy advice to the government, on national human
rights issues is usually related to other responsibilities that the institution is
vested with. In the course of conducting its inquiries the NHRI may become
aware of government policies and practices which is having a negative ef-
fect on the human rights issue in question. Since the NHRI is conducting
such examinations the institution is also being able to alert the government
and the general public on the existence of a problem and suggest ways in
which the problem might be addressed.!"

The relationship between national and international human rights standards
vary from state to state. When the government of a state ratifies or accedes
to an international human rights instrument, they either incorporate its pro-
visions directly into their domestic legislation or undertake to comply in
other ways with the obligations contained in the instrument.*”® A NHRI can
provide advice and assistance to the government in the implementation of
international standards. This might for example involve consideration of
whether domestic legislation is in conformity with international standards or
whether additional legislation would be required. The establishment of a
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legal base of human rights is essential but not sufficient. Full promotion and
protection of human rights cannot be achieved solely through legislation but
requires a range of measures. A NHRI might be able to advise the govern-
ment as to other measures which could or should be taken in fulfillment of
the international obligations of the State. This might involve measures like
public education activities, modifications in financial policy and the estab-
lishment of reporting machinery within and between ministries.”

The States are required to submit reports to the committees established un-
der the international human rights treaties. NHRIs can contribute to this
procedure. However, their ability to assist will depend on a number of fac-
tors such as the functions of that institution and the willingness of the gov-
ernment to seek its assistance. NHRIs might be able to offer information,
data and statistics. Some NHRIs may review draft reports to ensure their
accuracy and completeness.'’

NHRIs are sometimes being criticized for politicizing. The institution runs a
risk of being caught in the struggle between opposing parties especially if
the issue is controversial. This has been the case in many countries espe-
cially concerning ethnic minorities, indigenous groups or refugees and asy-
lum seekers. A position on a particular case should be taken by a NHRI,
based on internationally agreed norms, ratified by the state. However, hu-
man rights norms are often open to interpretation. When there is no case
law, or the case law is open to interpretation, the NHRI is obliged to table
all the uncertainties in relation to the specific issue.*’® NHRIs can still con-
tribute to defining the scope of legal obligations when there is no case law
and only a vague human rights norm. According to the Paris Principles
NHRIs have a legitimate role to play in recommending ways to solve a par-
ticular problem by law or by administrative decisions. The NHRI should use
general human rights values, human rights methods of interpretation and
soft law as the institution tries to find a solution.*’’

The functions and powers of a particular institution will usually be a good
indication of the ultimate value of the advisory role of the institution. A
NHRI with a narrow mandate and little independent authority may lack the
knowledge, experience and will to advice wisely. On the other hand, a
NHRI with a very broad mandate and independent status, will probably
have a greater capacity to get hold of and create information and thereby
develop opinions and transmit these opinions to those who are able to
achieve substantial change.'"
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3.3.1.3 Investigating Allegated Human Rights
Violations

The main difference between the mandates of NHRIs is whether or not they
are mandated to handle individual complaints. The generally applicable
Paris Principles are followed by a section with additional principles for the
status of commissions with quasi-judicial (quasi-jurisdictional) compe-
tence.'”

The ability to protect human rights of individuals, by investigating viola-
tions and seeking remedies or redress for victims, is an important power of a
NHRI.*® The means available, to resolve complaints, will affect public per-
ception and the ability to successfully foster a culture of respect for human
rights. Delays, in the provision of remedies, will probably reduce public
confidence in the NHRI and might scare the victims from looking to the
NHRI for redress.*®

Whether or not the NHRI is vested with the power to investigate alleged
human rights violations, is a great indicator as to whether the government is
committed to take international and domestic obligations seriously or not.
An effective investigatory mechanism should be characterized by adequate
legal capacity, organizational competence, a defined and appropriate set of
priorities as well as the political will to pursue. Without the political will it
is impossible to function effectively. It is necessary with some support from
the government.'®

The relationship with, and delimitations of competence in relation to, do-
mestic courts is important. The term quasi-judicial is defined as having
characteristics of a judicial act but performed by an administrative agency or
official. The functioning of NHRIs, with mandate to investigate complaints,
often resembles the work of domestic courts. Therefore the jurisdictional
limitations on the competence of both institutions must be precisely defined,
and the procedural rules clearly stated. The NHRIs neither should nor could
be seen as a substitute for the mechanisms in the ordinary justice system.*®
Consequently, the ability to receive and act on complaints should be seen as
an additional measure of security to ensure that the rights of all citizens are
fully protected. The NHRI should, by the structure and functioning of the
complaints mechanism, be able to guarantee an accessible, rapid and inex-
pensive resolution of the matter. The NHRI should be able to offer some-
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thing that the legal system often cannot offer such as the previous. Yet an-
other thing is the expertise in human rights.'**

The complaints mechanism can be established in different ways. The proce-
dural aspects should be clearly defined, legally well-established and strictly
adhered to. What complaints should be investigated by NHRIs? It is essen-
tial to clearly establish criteria for admissibility of complaints. First of all, it
should be decided what kind of complaints will be accepted for investiga-
tion. This requires a determination of both the object and the subject-matter
of admissible complaints. The object of an admissible complaint is the en-
tity or group of entities against which it can be made. Some NHRIs are only
empowered to receive and investigate complaints against government
meanwhile others might receive complaints of human rights violations oc-
curring in other spheres of public life where the entity complained against
could be an individual, a public or private company or an organization. The
subject-matter of admissible complaints is the type of action which can be
the basis of complaint. Many provisions establishing the subject-matter of
admissible complaints refer to the human rights guarantees in the constitu-
tion or domestic legislation. Some refer to the human rights instruments to
which the state in question is a party. Nevertheless, the subject-matter of
complaints should be specified as precisely as possible, avoiding a vague
mandate which could be broadly interpreted. A NHRI will almost always
have to priorities regarding issues to be considered even if the mandate is
strictly defined.'®®

A lot of NHRIs impose restrictions on both the object and subject-matter of
complaints. It is important that restrictions do not prevent the institution
from fulfilling the purposes of the institution. Restrictions on the object of
the complaint might for example concern complaints against members of
the legislature or the judiciary which national institutions normally are not
granted the power to deal with. The restrictions are often connected with the
functions of the institutions. Furthermore, most NHRIs are not granted to
consider issues which are already the subject of scrutiny by another body.
However, some restrictions might be more problematic. If a NHRI for ex-
ample is prevented from investigating the police or the military there is a
potential risk of reducing the effectiveness of the NHRI as a protector of
human rights. As mentioned earlier, it is an inappropriate restriction if the
NHRI is prevented from fulfilling its purposes and the functions with which
it has been entrusted. Restrictions on the subject-matter of the complaint
might for example concern the specific responsibilities with which the insti-
tution has been entrusted. For example a commission against racial dis-
crimination will not deal with other types of discrimination.*®®
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Most complaints mechanisms entitle any person to lodge a complaint and
sometimes even non-citizens, refugees, prisoners as well as children are
included. Whether an association of persons is included or not differs but it
should be directly addressed in the legislation establishing the complaints
procedure. Sometimes the most vulnerable to human rights violations are
not in a position to invoke protective mechanisms such as a complaints pro-
cedure. The victim of a violation might for example be a child, a person
with a functional disorder or a missing or dead person. It is therefore impor-
tant that there are formal provisions for representatives complaints lodged
by for example relatives, legal representatives or NGOs. Some NHRIs have
established class action where an individual affected by a human rights vio-
lation is able to complain not only for themselves but also on behalf of oth-
ers who are similarly affected. Complaints cannot be anonymous since the
NHRI has no way of verifying the validity of the complaint as well as it is
impossible to provide redress to an unknown victim. It is therefore crucial
for the institution to develop confidentiality structures and procedures.*®’

NHRIs are alternative dispute-resolution mechanism. There are three vari-
ants of dispute resolution namely arbitration, conciliation and mediation.
NHRIs are especially involved in the two latter ones. A third party, such as
a NHRI, can make binding decisions in the arbitration, non-binding recom-
mendations in the conciliation and control the process without giving a deci-
sion in the mediation.*®®

Once a complaint has been received the NHRI can begin the investigation.
The institution needs certain resources, including trained staff as well as
sufficient financial means, to be able to conduct an effective investigation.
To be able to conduct an efficient investigation some powers are important
and may include for example power to inform the object of the complaint in
order to get a reply, freedom to conduct on-site investigations, power to call
parties to a hearing, power to grant immunity from prosecution to witnesses,
power to hear individuals who has knowledge concerning the alleged viola-
tion, summon witnesses and compel their appearance as well as receiving
oral and written statements under oath. The granting of sufficient and ap-
propriate powers is not enough to ensure the conduct of a proper investiga-
tion. Every NHRI should develop its own standards and guidelines. These
guidelines should be made public, serving to inform complainants of the
investigatory process in which they are involved. It is also possible herby to
improve the public confidence in the institution as a competent body for
receiving and acting on allegations of human rights violations.*®

Precisely as the investigatory procedure the remedies vary a lot. Some
NHRIs have been granted significant authority and might impose penalties
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or refer a matter to a higher body. Meanwhile, other NHRIs are limited to
recommendations which are transmitted to parliament or to a government
agency for further action. *®

NHRIs will almost always be empowered of giving recommendations. The
jurisdiction of the institution will decide if the recommendation is addressed
to a government agency, a public official, a private individual or an organi-
zation. The recommendation may propose the adaptation of measures to
prevent or reduce the effect of a human rights violation, a change in practice
or procedure or advocate an apology or payment of damages. Some NHRIs
have the power to refer a case to another responsible agency. This is usually
being invoked as a second or subsequent step in the process of resolving the
case. This might for example be the case if a settlement cannot be secured, if
the terms of an agreed settlement have not been met, if the investigation
reveals that the matter may be more appropriately dealt with by another
body or if one or both of the parties are dissatisfied with the results of an
investigation or decision taken. NHRIs may also be granted powers with the
aim to provide relief to victims of human rights violations. Sometimes the
situation can be restored, and if not, the methods of redress may include the
ordering of a public apology or compensation. Some NHRIs are even em-
powered to make legally enforceable orders and binding decisions. Nor-
mally the actual enforcement procedure is entrusted to another, such as a
court or a prosecutor. However, the power to make enforceable orders will
strengthen the authority of the institution. The results of an investigation
will normally be published which will also strengthen the institution.™

NHRIs might also be vested with the competence to initiate investigations
without the need to receive a complaint or invitation of a government
agency. This is important since the most vulnerable of human rights viola-
tions are not likely to make a complaint or have others to represent them.
The most powerful tool of enforcing human rights standards is a decision of
a court. A NHRI might be granted to intervene in legal proceedings dealing
with human rights issues over which the NHRI has competence. The institu-
tion c%r; herby ensure that the court is made aware of human rights implica-
tions.

3.3.2 Elements for the Effeciency of NHRIs

3.3.2.1 Independence

The shape and size of different NHRIs vary a lot. NHRIs can best be de-
fined as quasi-governmental or statutory institutions with human rights in
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their mandate. Autonomy and independence are fundamental to such institu-
tions. A form of precondition for the effective functioning and credibility
for a NHRI is independence from the executive branch of government.'*?

In order to gain confidence and in order to be efficient in carrying out the
functions a NHRI need to be, as mentioned, independent and not manipu-
lated by the government, political parties or by any other entity that is able
to influence the work of the institution. Several factors can determine the
degree of independence such as the establishment, appointment, funding as
well as independence through composition.

The founding law of a NHRI will decide the legal independence of the insti-
tution especially the independence from the government. The institution
should at least be able to perform its functions without interference or ob-
struction from any branch of government or any private or public entity. It
would be even better if the institution would be granted separate and distinct
legal personality of a nature which will permit it to exercise independent
decision-making power. The NHRI needs to be able to conduct its day-to-
day affairs independently of any other individual, organization, department
or authority. Recommendations, reports or decisions taken by the NHRI
should not be subjected to review of any other authority or entity.***

The process of establishing a NHRI is important and the process should be
transparent and include all relevant actors. If a wide variety of participants
are being included, into the establishment process, the NHRI is more likely
to have the trust and confidence of both the government as well as the peo-
ple. It will be difficult to build trust if the government creates a NHRI in a
climate of secrecy. In the process of creating a NHRI it can be useful with
public consultations if they address for example the national human rights
situation, the legal base of the institution, the mandate and powers of the
institution as well as measures to ensure independence, pluralism and ade-
quate resources.™®

It can be argued that an institution can never be more independent than the
individuals of whom it is composed. The founding legislation for the NHRI
should set out terms and conditions applicable to the members. These terms
and conditions should address issues such as method of appointment, crite-
ria of appointment, duration of appointment, whether members may be re-
appointed, who may dismiss members and for what reasons as well as privi-
leges and immunities. The Paris Principles state that, in order to ensure a
stable mandate for the members of the national institution, their appointment
shall be affected by an official act which shall establish the specific duration
of the mandate. This mandate may be renewable, provided that the pluralism
of the institution’s membership is ensured.*®® As mentioned earlier, it is im-
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portant with more specific criteria for appointment to be able to guarantee

the independence in the decision-making procedures, the professional level
of for example the staff as well as public credibility. The founding legisla-
tion of the NHRI should also specify, in as much detail as possible, the cir-
cumstances under which a member can be dismissed.**’

Another legal mean of securing independence is the granting of certain
privileges and immunities to members of the NHRI. This is especially im-
portant for institutions which are granted the authority to receive and act on
complaints of human rights violations. Members of a NHRI should enjoy
immunity from civil as well as criminal proceedings regarding acts per-
formed in an official capacity.'%

A NHRI which has no control over its finances will probably be dependent
on the government or by any other body which exercises such control. The
source and nature of the funding should be specified in the founding legisla-
tion of the NHRI. It is advisable to ensure that the budget of a NHRI is not
connected to the budget of a government department or ministry. According
to the Paris Principles, the purpose of the funding should be to enable the
national institution to have its own staff and premises and not be subject to
financial control which might affect its independence. The funding should
also be sufficient in order to be able to secure a high level of activity and
professionalism.'®

The personnel of the NHRI is very important for the performance of the
institution as a whole. The quality of the staff is important. The credibility
of the institution is partly depending on the membership of the institution
being respected and independent.?®® A NHRI should reflect the social profile
of the community where the institution operates.”®* Otherwise, the institu-
tion is unlikely to reflect the diversity of society wherefore it cannot be re-
garded as truly representative. This will be difficult to achieve where a
NHRI is composed by one person as in the case of many offices of the om-
budsman. Independence, public legitimacy and accessibility are all in-
creased if there is diversity in the membership of the NHRI.%%?
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3.3.2.2 Defined Jurisdiction and Adequate Powers

The subject-matter jurisdiction will normally be set out in the founding leg-
islation of the NHRI. To be effective, a NHRI should possess a clearly de-
fined subject-matter jurisdiction.?®® There are both advantages and disadvan-
tages of formulating the scope of the jurisdiction either too narrowly or too
broadly. The functioning of a NHRI is governed by its mandate which de-
termines the scope of the work and areas of jurisdiction. A NHRI should,
according to the Paris Principles, be given as broad a mandate as possible
specifying its composition and its sphere of competence.?** It should be
broad enough for the institution to address different human rights issues,
relevant for the society, and at the same time be specific enough to provide a
focused direction for the work of the institution. The institution need to be
able to carry out the work most needed in relation to the human rights situa-
tion in the country. However, even if serious human rights violations are
limited in the specific country, it is important that the mandate of the institu-
tion is broad enough for these violations to be addressed by the NHRI. The
competence to deal with these violations, in an appropriate manner, should
never fall outside the jurisdiction of the institution.?®

Public legitimacy is likely to be greater the more fundamental the legal base
of the institution is. However, this is not sufficient since legitimacy also
need to be won. Acquiring legitimacy depends on three different elements.
The issue of appointment is a fundamental indicator of the independency of
the institution. The activity of the institution is crucial. What does the insti-
tution focus on and whom does it serve? The legitimacy is also determined
by the ability of the institution to help those that seek assistance.®®

3.3.2.3 Accessibility

The efficiency of the NHRI is also depending on the accessibility. The insti-
tution need to be accessible to the individuals it is established to protect or
whose interests it should promote. The accessibility influences the legiti-
mac;zlog)f the institution. An inaccessible institution is probably not effec-
tive.

There are some practical matters that should be taken into account when
trying to improve the accessibility. A NHRI cannot be accessible if the peo-
ple are not aware of the institution or are ill-informed about its existence or
functions. The individuals or groups who are most vulnerable to human
rights violations will often be difficult to reach through the usual channels
of communication. The NHRIs operating well, are those that are able to
communicate to the public what they stand for and what their mechanisms
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are. NHRIs need to identify vulnerable groups and develop a way of work-
ing which enables them to reach out meaningfully to these groups. While
doing this, NHRIs sometimes have to confront local taboos or controversial
cultural prohibitions. The process of raising awareness of human rights is
likely to lead to complaints being brought forward. Besides promoting in-
formation about the existence of the institution it is also important for the
institution to be physically accessible. Decentralizing, with regional or local
offices, might be one way of improving accessibility. Another way is to re-
cruit field officers to serve in different regions. A national institution can
increase its physical accessibility by developing rules of procedure which
obviate the need for personal attendance. A complaints procedure, requiring
physical attendance of complaints and witnesses, might be inaccessible to a
great part of the population.”®®

3.3.2.4 Cooperation

Yet another way of increasing the efficiency of the institution is cooperation
which is also mentioned in the Paris Principles. A national institution will
probably not be efficient and function alone. Different NHRIs in different
parts of the world share similar goals and cooperation between these institu-
tions is often mutually reinforcing.?® It is also important to establish and
strengthen cooperative relationships with a wide range of other organiza-
tions and groups.?*® NHRiIs stand at the crossroads of government and civil
society and the institution is occupying no mans land. NHRIs should there-
fore define and delimit the space they occupy in relation to other institu-
tiongl,lcivil society and in relation to the government as well as the judici-
ary.

A NHRI should establish contact with NGOs as well as with community
groups which are involved in the promotion and protection of human rights.
This support and cooperation with such institutions can result in improving
the visibility of the institution by informing the general public of its exis-
tence. Representatives of NGOs can also be formally attached to the NHRI
in an advisory or decision-making capacity. Furthermore, persons most vul-
nerable to human rights violations are often unwilling to approach any offi-
cial body wherefore the cooperation with NGOs can be very useful. NGOs
have an operational flexibility which results in them being able to gather
detailed information which can be very useful for the NHRI. Furthermore,
intergovernmental organizations can provide NHRIs with resources and
experiences available within the intergovernmental organizations. In addi-
tion to this, intergovernmental organizations can also be useful in facilitat-
ing contacts between NHRIs. %
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3.3.2.5 Operational Efficency

Operational efficiency concerns every aspect of an institutions proceeding
such as the requirement and selection of personnel, the development of
working methods as well as rules of procedure. Operational efficiency may
have an impact on the capacity of the institution to discharge its responsi-
bilities adequately. This might be the case especially when NHRIs often are
understaffed, under-resourced as well as overburdened.?*®

Certain aspects of operational efficiency are particularly relevant to this type
of institution. Fundamentals, for operational efficiency are for example suf-
ficient human resources and adequate continuing funding. This can also,
apart from jeopardizing efficiency, damage the external credibility of the
NHRI. It is unlikely that NHRIs will have a surplus of either staff or funding
wherefore all NHRI should develop methods of managing scare recourses.
The effective management of recourses requires for example a strict setting
of priorities sticking to a fixed and approved budget. NHRIs establish their
working methods and rules of procedure which is also relevant for the op-
erational efficiency of the institution.”**

3.3.2.6 Accountability

NHRIs, at the national level, work primarily with government agencies and
departments in all branches, executive, judiciary and legislative. An institu-
tion created by the government runs the risk of being seen as if it is belong-
ing to the government. To achieve a constructive relationship, two different
elements are necessary, namely independence from the executive branch of
government as well as accountability to the legislature. Accountability is
about creating authority which will ensure that NHRIs can fulfill its func-
tions without interference. However, accountability is also about ensuring
the public at large to see what the institution is doing and that this is being
done properly.?*

A NHRI will always be legally and financially accountable to the Govern-
ment and/or parliament in accordance with the legislative basis of the NHRI.
Usually, NHRIs are required to submit reports on their activities to the par-
liament or to a similar body for consideration. Reporting requirements
should be specified in the founding legislation of the institution. This should
include for example frequency of reports, issues to be reported on as well as
procedure for examining reports.**°

A NHRI should also be accountable to its clients since the institution exists
to serve the public. The public should have a mechanism for assessing how
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effectively the NHRI is performing its mandate. Public accountability can
for example be achieved trough evaluations of the activities of the institu-
tion. All official reports of the NHRI should be subject to open scrutiny and
comment.?’

3.3.3 Efforts of the United Nations to
Strenghten NHRIs

NHRIs have very different history, and the contexts in which they operate
vary. It is therefore difficult to sum up the main achievements of the institu-
tions. However, their number has increased over the years and will probably
continue to do so in the near future. Most of the institutions have been able
to show concrete results from their work.?*®

NHRIs play an important role in translating international human rights
norms into laws, policies and practices that ensure respect for human rights
at the local level. The establishment and strengthening of NHRIs is a key
objective of the Office of the High Commissioner. It is an important com-
ponent in its programme of advisory services and technical assistance in the
field of human rights. The activities include practical advice to Govern-
ments on an appropriate constitutional or legislative framework for a new
institution as well as advice concerning the functions, powers and responsi-
bilities of such an institution. Support is provided in the design of effective
management structures and strategic plans, complaints-handling systems,
human rights education as well as supporting human rights information and
documentation. Treaty monitoring bodies also request states to provide in-
formation relating to the establishment of NHRIs.**°

The capacity of the UN to help individual countries in building strong
NHRIs must be strengthened according to the Secretary-General. Building
strong human rights institutions at the national level will probably in the
long run ensure that human rights are further protected and advanced. The
establishment or strengthening of such institutions should be a principal
objective for the UN. The Secretary-General emphasized that these activities
are especially important in countries emerging from conflict.??

21" The UN Handbook (1995) p. 17, Lindsnaes (2001) p. 55, National Human Rights Insti-
tutions Best Practice (2001) p. 27.

218 | indsnaes (2001) p. 48.

219 A/58/261 (2003) p. 3.

220 A/57/387 (2002) p. 2.
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3.4 Discussion and Conclusion

NHRIs were created since there was a need for an institution which could
serve as an implementation mechanism through the functions of monitoring,
promoting and protecting human rights. In order to fulfill this role, the
NHRI need to extend the traditional distinction between the state and the
civil society. NHRIs combine a form of state approval with independence
and autonomy. NHRIs focus on promotional activities and on creating con-
ditions for implementing human rights at the national level. This is very
different from NGOs, such as Amnesty and Human Rights Watch, which
traditionally focus on monitoring human rights violations.

The success and effectiveness of a NHRI, in promoting and protecting hu-
man rights, is depending on its ability to be legitimate, accountable and ac-
cessible and whether the institution is truly independent or not. The inde-
pendency is related to that the institutions are being qualified and diverse in
their membership, adequately staffed and resourced as well as accessible to
the public. Most of all the legitimacy, accountability and independence of
the institution depend on establishing a strong loyalty to the civil society
and the people as well as, meanwhile, maintaining effective access to gov-
ernment as well as judicial bodies.

There are many questions that can be asked regarding NHRIs. First of all,
one might still wonder what a NHRI actually is and what the status of the
institution really is. What institutions should in fact be allowed to call them-
selves NHRIs and what does this imply? Is it good or bad that the functions
differ from country to country even though the purpose is the same? This
will all be addressed further in the analysis below.
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4 Analysis

4.1 Is it Possible to Prevent Conflicts by
Implementing Human Rights?

In order to be able to prevent conflicts one has to be in the past, in the pre-
sent and in the future. This is part of the art of conflict prevention. The
causes of a conflict yesterday might be the causes of a conflict tomorrow.
An incorrectly settled peace today might result in a new conflict. There
might be threats in the future needed to be handled today in order to be re-
duced. However, the threats are only potential and will not always result in a
conflict. A situation, where there is a potential for a violent conflict, nor-
mally contains a combination of different factors that reinforce one another.
Each and every factor, or threat, themselves might not be a real threat but
the combination may be very dangerous. To be able to prevent conflicts it is
important to acknowledge each and every aspect of the conflict, each and
every cause of the conflict as well as each and every threat. It is crucial to be
aware of every aspect of the conflicts to be able to achieve peace. It is also
crucial to find a common ground, built on common norms, which I will
come back to later.

A new type of organized violence is emerging which could be described as a
mixture of war, organized crime and massive human rights violations. The
actors are both global and local, public and private. An informal criminal-
ized economy is built into the functioning of the new wars. Furthermore,
environmental degradation is forcing people to leave their homes to find
new places to settle. People are hereby forced together where there is a lack
of resources such as water, leading to competition and tension. State legiti-
macy is becoming a victim when people get frustrated because the state is
not able to perform its basic tasks such as provide for, and protect their citi-
zens. People loose faith in their own state and other identities, than being a
citizen, may become more important. Political leaders and international in-
stitutions have been helpless since they have not been able to come to terms
with the logic of the new conflicts. The new conflicts have been treated ei-
ther as old wars or as anarchy. New ideas and measures are necessary to
handle these new types of conflicts. It is crucial to know the character of the
conflicts as well as its causes.

A new culture of conflict prevention is developing and includes security
policy, development assistance policy, migration policy and environmental
policy. It is fundamental to address the deepest causes of conflict such as
economic despair, social injustice and political oppression. Negative peace
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is a necessary, but not a sufficient condition for peace. Positive peace in-
cludes social justice and puts the human being in the center instead of the
state. Positive peace is based on the abolition of structural violence, and
should be the foundation when preventive measures are initiated. A positive
peace built on human rights.

The character of the conflicts today, the causes of conflict and the potential
threats are changing and the measures taken to prevent them need to be ad-
justed if we are to prevent these conflicts. Change is emerging, moving from
a culture of reaction to a culture of prevention and towards creating peace
instead of keeping peace. As always, change will not be achieved over
night. It is, as always, depending on the political will. However, there seems
to be a political will since it is a more sensible policy to identify and stop
conflicts before they escalate into violence, in order to save human life and
money as well as other recourses. The political will needs to be backed up
by knowledge and action to accomplish the necessary change. Further
change is needed, and to be able to accomplish this, it is crucial to study the
relationship between human rights and conflict prevention further, on one
hand as a preventive measure and on the other hand as a system of a com-
mon norm to be the foundation of conflict prevention. A common ground,
or norm, is very important when it comes to conflict prevention. Identity
politics could probably be prevented with the politics of ideas. The politics
of ideas concerns forward looking projects where those who support the
idea are included in contrary to identity politics which is backward looking
and exclusive. The question is how this politics of ideas should be created.

A culture of prevention should be built on a culture of human rights in order
to build a common culture on common values. Moving from reaction, to
prevention, and maybe towards a culture of creation. To create and form a
common ground, a politics of ideas, built on the culture of human rights is a
good starting point. Human rights is a system of norms concerning all as-
pects of life for all people. Guidance concerning what constitutes acceptable
exercise of power and norms for participation of minorities can be found in
human rights as well as economic- and social development. Principles for a
community founded on the rule of law, such as the principle of non-
discrimination, freedom of association, freedom of expression as well as the
right to a fair trial, are to be found in the various human rights conventions.

The human rights instruments do exist and they do provide a sufficient hu-
man rights protection if they are implemented. If human rights are not im-
plemented, threats to peace and security will probably rise over time. Dif-
ferent potential threats need to be addressed. The structural threats, such as
environmental problems and water scarcity, are usually not threats to peace
alone. However, again, in combination with other tensions conflicts do
arise.

Some might say that structural prevention could be perceived as covering

everything that should be done to create a better world. The most effective
conflict-prevention in the long run is probably, as implied, well-governed
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countries. However, to be able to prevent all different types of conflicts both
structural and operational prevention is needed. It is important to maintain
this dual perspective. Preventive diplomacy must not be underestimated. On
the other hand, operational prevention alone might result in trying to com-
bating symptoms. It is important, however, to explore this further and gather
information on effective strategies. Otherwise, there might be a tendency of
trying too much in too many areas which might not give the result expected.
Structural prevention is aiming at avoiding conflicts in the long run by cre-
ating better conditions where tension can be solved by other means. How-
ever, does it really matter if a measure is taken to prevent conflicts or to
prevent poverty? The Secretary-General has stressed the importance of mak-
ing a distinction between regular development and humanitarian assistance
programmes on one hand, and those implemented as a preventive or peace-
building response to problems that could lead to the outbreak or recurrence
of violent conflicts on the other hand. | agree. Previous chapters have shown
the importance of knowing the root causes of the specific conflict trying to
erase these causes by different measures. A peace strategy shall be built on
the probable causes of a conflict and targeted on preventing these by taking
different measures needed in the particular situation.

As well as human rights, the threats, causes and solutions are universal, in-
divisible, interdependent and interrelated. Everything is connected. The
question is where to start. Poverty cannot be erased in the midst of conflicts
and conflicts cannot be prevented if poverty is not erased. Sustainable de-
velopment cannot be achieved where there is a violent conflict. At the same
time sustainable development is a precondition for a peaceful society. The
measures needed to be taken are depending on the situation. Crises man-
agement and conflict handling is needed in case of conflicts. Violence need
to be stopped. Hereafter, a peacebuilding operation can begin. However, if
there is a society showing signs of potential conflict, preventive measures
may erase these problems. Combating poverty might result in a sustainable
society instead of a violent one. Many causes of conflict could probably be
erased or reduced if human rights were implemented. Many conflicts where
thousands of people suffer are in fact often created and triggered by a few
because of greed and hunger for power. Ethnicity has been exploited for this
reason in former Yugoslavia where other factors, such as the massive
propaganda, also were important in creating a conflict. If people are edu-
cated and if the press is free it might be more difficult for these people to get
the power. Especially, if there is a well-functioning political system as well
as well functioning institutions where changes in society can be canalized.
For example, most conflicts begin with peaceful demonstrations. These can
usually be handled by early mediation or through canalizing the information
through various institutions which will probably result in a dialogue. Inter-
ference by a third part in a later stage is usually not of any help, if violence
has begun.

The richer countries will probably have to realize the advantages for them-

selves in order to be willing to invest in other parts of the world. Implement-
ing human rights takes political will, money as well as knowledge. The po-
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litical will to implement human rights everywhere might be improved if it
can be proved that this will lead to peace and security where money can be
saved. However, one might wonder who the security and peace is meant for.
Even if some threats seem as the most pressing depending on wealth, geog-
raphy as well as power - collective security is depending on acceptance of
that the threats, which each region perceives as the most urgent, are in fact
equally so for all. The threats of today are interconnected. Everybody will
profit, in the long run, from peace. | do believe in the implementation of
human rights as a way of preventing conflicts. This might also, as men-
tioned, be a good approach in the strive of getting the countries to realize the
importance of implementing human rights all over the world.

The human rights instruments give a good human rights protection if they
are implemented. The role of Governments in the implementation and reali-
zation of human rights is of great importance. Without the implementation
at the national level the international system for monitoring and implemen-
tation is of little use except for pointing out states that misbehave. Each state
must be responsible for the protection and promotion of human rights. It is
crucial for a state committed to human rights to establish a national infra-
structure, including institutions, which can promote and protect human
rights. The problem of effective implementation at the national level has, as
the thesis has shown, generated interest and action. NHRIs have a very
unique role in promoting and protecting human rights, which will be dis-
cussed further below.

4.2 NHRIs — An Efficient Tool to
Implement Human Rights?

Every conflict is unique and the causes are complex. An exhaustive list of
the causes is impossible. Furthermore, the preventive measures needed to be
taken in each case are also unigque. Conflict prevention, by the implementa-
tion of human rights, is also unique so far that every attempt to implement
human rights need to be adjusted to the specific country and to the specific
situation. If human rights are to be implemented, different measures need to
be taken with variation for each country. The institution, in this case NHRI,
trying to implement human rights, need to be adjusted to each and every
country. No single model of NHRIs can or should be recommended for all
countries as an appropriate mechanism to fulfill their international human
rights obligations. Each country is unique regarding local culture, legal tra-
ditions and existing political organization wherefore NHRIs should be set
up taking into account all of these differences in each country. On one hand,
it seems to be acceptable that the task varies between the NHRIs as long as
the purpose is the same. This will probably increase the efficiency of the
work of the institution. However, the efficiency might also be affected by
the fact that today there is a wide range of different institutions which create
great confusion. It is not only the name that varies, which I will get back to.
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First of all, are NHRIs really needed? Is it not enough with an elected par-
liament and an independent judiciary? Well, the surrounding world shows
that this is not enough. In democracies around the world human rights are
not being fully implemented even with a parliament and an independent
judiciary. The question should rather be if it is possible to establish NHRIs
in all countries and if they can be efficient, wherever and however, they are
established.

There is not an ultimate definition of a NHRI even though the first notion of
the NHRI has been pared down by subsequent work of the UN. A more nar-
row group of institutions have emerged, based on particular common func-
tions such as educating, promoting, advising and investigating complaints of
violations committed by public, and occasionally private, entities. Some
institutions are, so to speak, real NHRIs and thereby accredited by the ICC
and are in compliance with the Paris Principles, some are accredited with a
reservation, some have observer status and the others are not in compliance
with the Paris Principles. This leads to confusion where the credibility of the
institutions as such might be endangered. The question is also whether all
these different institutions should have the same status as they are very dif-
ferent. Should they for example be able to speak in the Commission on Hu-
man Rights? When it comes to NHRIs in various situations we have to face
the classic dilemma. Is it better to include rather than to exclude? An institu-
tion which is included might be easier to affect and assist in the work to-
wards becoming an effective promoter and protector of human rights. On
the other hand, improvements might come faster if it is kept outside. These
are all important matters, followed by others, which affect the credibility of
the institution as such. The credibility will be further addressed below.

Is it possible to have the same demands on an institution in a rich and devel-
oped country as in a pour country? Is it possible for the different institutions
to perform the same mandate? The Paris Principles seem to be a compro-
mise, as it often is when it comes to politics and human rights. It seems as if
they were formed to fit all institutions already being established as well as
the institution wished-for. It would be interesting to compare the work of an
ombudsman and the work carried out by a full credited Commission for
Human Rights, in countries with different as well as similar circumstances.
Since the circumstances, for the promotion and protection of human rights,
vary in every country it might be wise to have rather flexible Principles.

There are different problems in the international hierarchy. When reading
the Paris Principles, NHRIs seem to be a great idea and leave an impression
of a very extensive and almost magnificent institution. However, it seems as
if the institutions are excluded, at least partly, from world politics and the
debate concerning human rights. There are several issues needed to be dis-
cussed regarding the status of NHRIs when they are represented at UN
meetings for example. Should they represent their country? Should they be
recognized as NGOs? Should they be recognized as a third category of insti-
tutions on the international arena? The status of NHRIs has varied over
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time. It would probably be for the best if every NHRI could speak for them-
selves as an institution. However, this would probably be impossible to
carry through due to the timeline on many meetings. It would probably be
good if they were recognized as a third category of institutions at the inter-
national arena. Their status and task is very different from all the others.
ICC would then be the spokesman. However, when different national as-
pects are addressed it should be possible for the NHRI of that country to be
able to address the meeting. The NHRIs should however not be in the same
category as the countries or the NJOs. Furthermore, it might be wise to limit
the opportunity to speak to the NHRI accredited by the ICC. This is also to
strengthen the credibility of the institution. In this case, the accreditation
process is becoming more important wherefore the process must be very
clear and precise.

The mandate at the national level is clear. It is also understandable that the
Paris Principles were formed giving the NHRI the possibility to decide how
to perform their mandate. However, the status at the international and na-
tional level is still diffuse. The purpose is to promote and protect human
rights at the national level but the institutions are also seen as a bridge be-
tween the different levels, at least in theory. One might wonder why NHRIs
were established and what the thoughts were behind the Paris Principles. Is
it possible to regulate such important institutions with these few principles?
Are the Paris Principles a desperate try to create a symbolic institution with
no real power or status? After all, this was hopefully and probably not the
intention. However it seems to be, to some extent, the effect. At the same
time it is crucial to remember the need for such institutions all over the
world, in the strive towards the implementation of human rights. Important
functions, such as promoting awareness, educating, monitoring, advising
and investigating human rights violations, are crucial in the work of imple-
mentation, especially in combination with knowledge of what is needed in
the specific country. | would however like to see more similar institutions in
all countries, gladly in a separate building, separated from the state author-
ity, where all people work with human rights for the people, as a kind of
national miniature of the United Nations. The task can still vary but | do
believe that the symbolism, such as having one building and a common
name, is important.

NHRIs have a unique role, combining a form of state approval with inde-
pendence. Further on, they are unique in relation to NGOs which focus on
monitoring human rights violations. NHRIs focus on promotional activities
and on creating conditions for implementing human rights at the national
level. It is important that NHRIs define and delimit the space they occupy in
relation to other institutions, civil society and in relation to the government
as well as to the judiciary. This is crucial for the credibility and effective-
ness of the institution.

NHRIs neither should, nor could be seen as a substitute for mechanisms in

the ordinary justice system. The ability to receive, and to act on complaints,
should be seen as an additional measure of security ensuring the protection
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of all rights of all citizens. The NHRI should guarantee an accessible, rapid
and inexpensive resolution of the matter offering something which the legal
system often cannot offer. Yet another thing NHRIs can offer is expertise in
the field of human rights.

After all, the profile of the NHRIs became more distinct after the adoption
of The Paris Principles. The issue is occasionally raised whether to adjust
the Principles to the experiences of the past decade. Even if the Principles
are wide they have served their purpose as a common frame of reference in
establishing the institutions. It would probably be better to develop the work
in ICC further, for example the accreditation process. Furthermore, the ICC
could probably speak louder and advise their members more.

The political will is essential if human rights are to be implemented. With-
out the political will it is impossible for a NHRI to function effectively. It is
necessary with some support from the government. However, the political
will can normally be influenced by the people. The implementation of vari-
ous human rights treaties play an important role. NHRIs could have an im-
portant role to play in relation to the treaty bodies. For example, if Sweden
had one central human rights institution, instead of various ombudsmen, it
could publicize state reports and concluding observations at a web page in-
forming as well as creating debate about human rights violations. Today,
each and every ombudsman has a web page. It is rather difficult to look
upon these different ombudsmen as one institution. In another country the
NHRI could assist with human rights knowledge to the people writing the
report, as well as assisting them.

The expectations of NHRIs must be realistic. It cannot be expected that
NHRIs should solve problems that governments and the international com-
munity have been unable to address effectively. The NHRIs are neither set
up to replace human rights organs of the UN nor NGOs. The role of the
NHRI is complementary. However, vested with efficient powers, the institu-
tions will be a strong player in the human rights field, domestically as well
as internationally. There are for example many ways in which NHRIs can
contribute to the development of stable states by undertaking investigations
of alleged violations of human rights, providing advice to the government
concerning for example legislation, promoting and educating about human
rights as well as building bridges between government and civil society.

NHRI are mandated to make recommendations and proposals, not just ap-
plying human rights law. NHRIs normally have the option to recommend
new legislation or amendments to existing laws. This is a wider mandate
than that of most traditional ombudsmen. Normally, an ombudsman will be
excluded from intervening in the legislative process, unless it is directly
affecting the ombudsmen institution itself. The mandate is broader for the
NHRI since it is called upon directly to address the responsibility of the
State to fulfill its human rights obligations. This is a rather huge and impor-
tant difference since an important part of the implementation of human
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rights concerns the legislation of the country. NHRIs should not be excluded
from this area, if they are to be called a NHRI.

NHRIs play a unique role with their ability to understand national circum-
stances and local challenges. NHRIs are often better than others to evaluate
the performance of the government concerning human rights. Since NHRIs
are mandated to monitor and raise awareness of human rights they can play
an important and catalytic role in creating a culture of human rights. This is
crucial. However, NHRIs would probably be more successful, if they could
be more focused. They ought to be given a formal status, both at the na-
tional and at the international level. NHRIs can be a source of deep, objec-
tive and local knowledge. This information could be passed on to for exam-
ple the Commission on Human Rights or to the treaty bodies.

It is crucial to promote and educate about human rights. Promoting human
rights implies working towards a culture of respect for, and observance of,
human rights at the national level where NHRIs can play a vital role. Once
again, their special status and their specific knowledge of the country make
them effective in being able to target the information and the promotion
activities.

Serious violations of human rights often result in conflicts. Information on
human rights violations has shown to be an early warning system of impor-
tance. NHRIs will probably be able to see the subtle changes which are dif-
ficult for others to see. This requires however education and training. Fur-
thermore, it requires a willingness to see the changes. This requires that the
NHRIs are independent from the state as it might be an actor in the begin-
ning of a conflict. The state might for example be the oppressor leading to
resentment. Once again, the independency is of great importance for a well
functioning NHRI if they are to carry out their mandate. Furthermore, being
a part of an early warning system requires direct channels to, for example,
the Secretary-General.

The success and effectiveness of a NHRI, in promoting and protecting hu-
man rights, is depending on its ability to be legitimate, accountable and ac-
cessible and whether the institution is truly independent or not. The inde-
pendency is related to being qualified and diverse in their membership, ade-
quately staffed and resourced as well as accessible to the public. Most of all
the legitimacy, accountability and independence of the institution depend on
establishing a strong loyalty to the civil society and to the people as well as,
meanwhile, maintaining effective access to government and to judicial bod-
ies.

As mentioned earlier, NHRIs vary from country to country, and so do the
ways of ensuring independence. This often follows the local legal tradition
for that kind of administrative bodies or courts. This is probably a good idea
in most cases. However, it is important to be careful since courts in various
countries do not have public confidence because of corruption and so forth.
A principle of continuation is developing in practice, stipulating that there

72



shall be a continuation of the individuals running the institution. This, in
order to prevent a government from being able to silence an institution by
changing the law and then managing the institution with individuals that
have more suitable views, from the governments perspective.

Public legitimacy is likely to be greater the more fundamental the legal base
of the institution is. This is however not sufficient. Legitimacy needs to be
won. Acquiring legitimacy depends on different elements such as the ap-
pointment and the activity of the institution. What does the institution focus
on and whom does it serve? The legitimacy is also depending on the ability
of the institution to help those seeking assistance. The power to receive and
to investigate violations is probably of little value without a corresponding
ability to provide remedies and is likely to undermine the credibility of the
complaints procedure. The means available, to resolve complaints, will af-
fect public perception and the ability to successfully foster a culture of re-
spect for human rights. Delays, in the provision of remedies, will probably
reduce public confidence in the NHRI and might scare the victims from
looking to the NHRI for redress.

NHRIs at the national level primarily work with government agencies and
departments in all branches, executive, judiciary and legislative. An institu-
tion created by the government runs the risk of being seen as if it belongs to
the government. Accountability is about creating authority which will en-
sure that NHRIs can fulfill its functions without interference. However, ac-
countability is also about ensuring that the public is able to see what the
institution is doing and if it is being done properly. In countries where peo-
ple do not trust the government, the NHRI might have to work with NJOs in
order to build trust. This will probably take some time but is of great impor-
tance. Many different institutions in society are important if human rights
are to be implemented.

A pluralist representation is emphasized in the Paris Principles. The credi-
bility of the institution is partly depending on the membership of the institu-
tion being respected and independent. A NHRI should reflect the social pro-
file of the community. Otherwise, it cannot be regarded as truly representa-
tive. This will be difficult to achieve where a NHRI is composed by one
person as in the case of many offices of the ombudsman. Independence,
public legitimacy and accessibility are all linked to this and will probably be
improved with a diversity of the institution.

It is important to always bear in mind that national institutions and human
rights are part of the political society. Even if the NHRI suggest great rec-
ommendations for improving the legislation and thereby the human rights
protection there might be no interest what so ever from the government. The
lack of political will is a huge problem which is not easy to solve. If the
government is unwilling to accept advice and guidance from the institution
there is a great need for a political dialogue. The institution might have to
use international cooperation to address this problem to put pressure on the
government. This is yet another argument emphasizing the importance of
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having clear channels in the international hierarchy. The NHRI will proba-
bly have to choose its battles, as always in politics. However, with the pro-
motional activities of the institution, it might be able to change politics,
through the people.

This thesis should be rewritten in a couple of years since the next decades
probably will show how much impact NHRIs have had, and will have, on
the protection and promotion of human rights. Hopefully, there will be more
information as well as research in the field of human rights protection and
conflict prevention as well as research on NHRIs and their ability to imple-
ment human rights at the national level as well as being a new player in the
new human rights machinery.

However, despite the problems, NHRIs are probably one of the most prom-
ising developments in promoting as well as protecting human rights. After
all, the institutions, or to be more specific the Paris Principles, are only
slightly more than ten years old. Some institutions were established a long
time ago but some just recently. It will probably take a few more years to
develop their work within other organizations and institutions. While work-
ing with this | have got the idea that the main problems with the institutions
are not in the domestic work, but rather as mentioned, in relation towards
other institutions and organizations. For example, the UN should, through-
out the organization, more clearly encourage the institutions and their work.
NHRIs can be very useful for the UN in restoring, the faith in and the credi-
bility of, the human rights system. The Secretary-General has put emphasis
on them but their status need to be more specific. NHRIs are new, and im-
portant players in the field of human rights. It is essential that the institu-
tions gain the trust of people. Otherwise, they will be of little use.
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5 Conclusions

If you want peace, do not arm for war but arm for humanity. Moving to-
wards a culture of prevention, by establishing a culture of human rights im-
plemented at the national level, is probably the most efficient way to prevent
conflicts of today and tomorrow. NHRIs must be seen as an essential tool in
the implementation of human rights. If NHRIs are an efficient tool or not
depends on their ability to be legitimate, accountable and accessible and on
whether the institution is truly independent or not. It is also depending on
the future. To be even more efficient in the future it is important to establish
their genuine role and thereby give them a position as a strong actor in the
human rights machinery.
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