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1 Introduction

Education is essentia to be able to take active part in the society of today. It is necessary

to know how to read and write. The right to education is a human right in itself but it is

also vital for the enjoyment of other human rights. It is of importance for maintenance of

culture and identity. Education is a tool for improving one’s living-conditions. It is a
medium to reduce poverty. Education has proved to be one of the most important factors
in development, both for children and for countfi€sducation is a way to change
attitudes. In other words, education is in many ways fundamental and important.

It is recognized worldwide that instruction in the mother tongue is the most effective
way to instruct pupils, at least at the initial levels of education. Sociologically it is the
means of identification among the members of the community to which the child
belongs. The mother tongue is the language of the society where the child absorbs the
cultural environment. Educationally the child learns more quickly through his or her
mother tongue than through another language not so familiar to him or her. Learning a
foreign language means adopting to new concepts that may be alien to the culture of
which the child belongs and the foreign language may be very different from the mother
tongue of the child. Expressing oneself can be difficult in one’s own language and
especially for a child whose communication skills are not fully developed. To express
oneself in a foreign language is even more difficult. Therefore every effort should be
made to provide education in the mother tongue of the ¢hild.

For indigenous peoples the right to education in their mother tongue is very important as
the mother tongues of the indigenous peoples in a country often are different from the
dominating language. In Bolivia approximately 70 % of the population is indigenous
and approximately 60 % speak an indigenous language. Not until the educational reform
in 1994 did the indigenous population get a legal right to education in their mother
tongues. In the past and to some extent still today, the drop-out rates as well as the
illiteracy rates are high. The fact that education in the past has been conducted only in
Spanish, which is not the original language of the indigenous peoples, has contributed to
this. The way to solve these problems is a reformed educational system with instruction
in the mother tongues of the indigenous peoples. Of course one should not forget the
importance of knowing Spanish in addition to the indigenous language. As Spanish is
the dominating language in Bolivia it is necessary to master it to avoid isolation and to
have access to higher education and jobs.

Another important fact is that language is an important part of culture. Culture is linked
to identity, and considering the repression in the past and also today of indigenous
peoples and their ways of life, it is important to try to correct past misdeeds and not
repeat them. To restore and preserve the culture of the indigenous peoples is important.

! Hodgin and Newell, 1998, p 385.
2 UNESCO, 1953, p 11 and 47, UNICEF, 1998, p 41.



Language is vital in this process. Even though the indigenous peoples in Bolivia are not

to be compared to linguistic minorities in every way, the quote by Dinstein is relevant,

to say the least, considering the vulnerable position of the indigenous peoples: “a
linguistic minority cannot retain its special identity unless the use and teaching of its
language are guaranteetDinstein illustrates the importance of language for identity
and culture which are vital for indigenous peoples and minorities and protected in
several human rights instruments.

1.1 Purpose and problem

What | intend to do in this thesis is to analyze the right of indigenous peoples in Bolivia
to education in their mother tongues. To what extent is education in the mother tongue
for indigenous peoples protected in international law? The new educational reform in
Bolivia introduces bilingual education. Do the national provisions comply with the
international obligations in theory? Compliance in theory is not enough however. Does
Bolivia implement the obligations in practice?

After giving a short background necessary to understanding the context in which this
thesis is written, | will analyze the international provisions relevant to the right of
indigenous peoples to education in the mother tongue. The importance of non-
discrimination will be elaborated on. | will discuss the right to education in general and
if it covers the right to education in the mother tongue. | will also deal with provisions in
instruments directed directly to indigenous peoples and minorities. After the analysis of
international law | will discuss the national norms in Bolivia, of importance to the right
of indigenous peoples to education in the mother tongue. As a second step | am going to
examine the practical implementation in Bolivia. | will describe the steps taken to
realize the educational reform and especially bilingual education; the strategies of the
government, how far it has come and what problems there are. Lastly | will discuss
whether the national provisions are in compliance with international law and if the
practical steps taken by Bolivia to implement the reform live up to the international
obligations.

1.2 Method

In the process of writing this thesis | have, regarding the part on international law,
studied doctrine and the relevant international provisions. | have tried to find and
account for different views on different questions.

The field study in Bolivia was carried out in September and October 1998. Any changes
that may have happened after that are not accounted for in this thesis. My main tasks in
Bolivia were to search for written sources and to obtain information through interviews.

® Dinstein, 1979, p 71.



| searched and found both laws, decrees and doctrine on the reform.* The literature that |
found about the reform was not written from a human rights perspective but rather had
an anthropological and linguistic approach. The documents mainly originate from
independent academic researchers or from experts connected to development projects.
Only a small part of the literature directly discussed the implementation of the
educational reform. | tried to get hold of statistical data on the implementation but | was
not successful. The authorities that will be responsible for statistics on the educational
reform are just starting to be built up and there were problems with collection of datain
the rura areas. The data regarding the implementation that | use are estimates by people
working with the reform. Demographic data are from written sources originating from
the census of 1992.

| have interviewed 16 persons for this thesis. The selection of interviewees has been
strategic. | have tried to interview persons with different backgrounds and from different
sectors of society. | have talked to people from local and central authorities working
with different aspects of the educational reform. | have also talked to international
development assistance agencies, to local organizations as well as independent experts,
and | have interviewed representatives from indigenous organizations. | tried to
interview persons with different approaches to the educationa reform to get as broad
picture as possible. This | regard as important as the discussion leading to the
educational reform was highly politicized and different groups of people involved in the
educational reform have different interests. Even though my selection of interviewees
was structured there has been a snowball effect: | interviewed persons who in their turn
gave me names of other personsto interview etc.

My method is qualitative. The interviews carried out have been of a semi-structured
character. The interviewees have mainly answered different questions adjusted to their
specific role and to their knowledge of the reform. | have also tried to ask some
guestions of a more general character to all of them. Most of the time the answers
correspond with each other, even though this is not aways the case. As | only have
interviewed a limited number of personsit is difficult to draw general conclusions from
the answers regarding some of the issues. | think that the fact that bilingual education
and the educational reform as a whole are very political issues have influenced the
answers obtained in the interviews and this needs to be kept in mind. Despite of this |
can see clear patternsin most of the answers obtained.

As al interviews but one have been carried out in Spanish, which is not my mother
tongue, this has had some restrictive effect on the interview situation. However, | have
tried to eliminate difficulties by using a tape recorder, but still it is difficult for me to
pick up nuances that might have been evident to persons with better knowledge of
Spanish.

* The Constitution and the national laws of Bolivia used in this thesis are available through the author.



1.3 Practical considerations

The focus of the new educational system is interculturality and bilingualism.
Intercultural bilingual education (IBE) is not only education in the indigenous languages
for people having an indigenous language as their mother tongue. The aim is much
broader and it focuses on forming an educational system in concordance with Article 1
of the Constitution,” which says that Bolivia is a multiethnic and culturally pluralistic
country. | use IBE when | refer to the new type of education in this broader perspective
that the reform introduces. The term intercultural bilingual education is to be kept apart
from the terms bilingual model and monolingual model which are both part of IBE.
Depending on the mother tongue of the children and if they live in rural or urban areas
they will be instructed according to either one of these models. The bilingual model
means that instruction will be started in the indigenous language and later the students
will be instructed in both the indigenous language and in Spanish. The monolingual
model means that the students are instructed in Spanish only and may study an
indigenous language as a second language.

| have tried to be consistent in the use of terminology. In a UNESCO report from 1953,

The Use of Vernacular Languages in Education, the following terms are defined:

» Indigenous language: The language of the people considered to be the original
inhabitants of an area.

* Mother tongue: The language which a person acquires in early years and which
normally becomes his or her natural instrument of thought and communication.

. SecondGI anguage: The language acquired by a person in addition to his or her mother
tongue.

Even though “indigenous language” and “mother tongue” are not the same by definition,
they are often possible to use interchangeably in this thesis as the mother tongue of
many people in Bolivia is also an indigenous language. In the case when | do not use the
terms above, | use the terms of the author to whom | have referred. This is for example
the case when | use the term primary language.

As | write about Bolivia | will not discuss provisions in African or European
instruments related to the right of indigenous peoples to education in their mother
tongue. | will only deal with international instruments and to some extent provisions in
regional instruments on the American continent.

Even though | will discuss general aspects of the right to education I will not discuss the
right to establish independent schools and the right of parents to choose other schools
than the public ones. These issues are of importance to indigenous peoples and
education in indigenous languages, but they are outside the scope of this study as
Bolivia has chosen to implement their international obligations mainly through a reform

® Ley de Reformaala Constitucién Politica del Estado, Law No 1585, 1fAst1994.
® UNESCO, 1953, p 46.



of the public school system and this is the focus of my study. Consequently | will only
mention these aspects of the right to education when they are of relevance to my thesis.



2 Background

2.1 History

The Spanish conquest of Bolivia which begun in the 1530s has been decisive for the
educational history of Bolivia. An educational system adapted to the needs of the
conquerors was established. The cultures of the indigenous peoples living in the area of
what today is Bolivia were repressed. The situation was not improved by the declaration
of independence from Spain in 1825."

Before 1931 the indigenous peoples in Bolivia did not have access to the educational
system. Then the first school for indigenous peoples was established. Until 1994 the
educational system has been divided in two, one rural system and one urban. The rural
system, in practice inferior and with lesser resources, served the mainly indigenous
peoples in the countryside.® In 1955 an educational reform was realized as aresult of the
1952 revolution. The number of schools in the rural areas increased and in theory it did
not cost anything to go to school. Despite of these improvements the teaching was till
in Spanish and based on Spanish traditions. The educational system was a way to
Hispanicize the indigenous cultures. The central political aims were to integrate and
incorporate the indigenous peoples in the dominating Spanish culture. To some extent
indigenous languages were used, but only as a means to Hispanicize.’

After the free elections in 1982 the need for educational reform was brought to life, but
not until the beginning of the 1990s did this issue start to be discussed seriougly. In 1994
the new educational law, Educational Reform Law (ERL) was promulgated and it
entered into force 1 January 1995.° With this reform, IBE was introduced as an
important part of the educational system.

Some attempts at bilingual education have been made in the past but they have been of
marginal effect. As early as the 1950s some missionaries organized bilingual education.
In the end of the 1970s the Bolivia Ministry of Education with the aid of USAID
organized bilingual education in Quechua and Spanish. With help from the World Bank,
bilingual education in Aymara and Spanish was attempted in the same period.™* Limited
attempts at bilingual education were carried out by the Catholic Church in the 1980s.*

In 1990 a project based on an agreement between the Ministry of Education and
UNICEF started, the Intercultural Bilingual-Education Project (PEIB). It covered 140

" Olstedt, 1995, p 2.

8 |bid, p 3.

°Ibid, p 3, ETARE, 1993, p 31 and Martinez, 1996, p 53.

19) ey de Reforma Educativa, No 1565, 7 July 1994, hereinafter ERL.
1 Alb6, 1995b, p 158.

12 Hyltenstam and Quick, 1996, p 8.
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schools and at most the students have received bilingual education for the first five years
of primary school.™® By September 1998 almost all the schools in this project had been
incorporated into the educational reform.**

2.2 Basic indicators

To understand the educational reality in Bolivia it is important to keep some basic
indicators in mind that influence the educational system, the development of the
educational reform and the situation of IBE in the country.

According to the census of 1992 Bolivia has 7.3 million inhabitants. The largest ethnic
groups as defined by their languages are Quechua (2.4 million), Aymara (1.7 million)
and Guarani (66 000). Other indigenous groups are estimated to number ¥3@00.
the remaining 30 % of the population, the majority are of Spanish origin.

Bolivia is a country with a high percentage of indigenous peoples, approximately 70 %.
The geographical, cultural and linguistic diversity is great. Abotft @ferent peoples

live in Bolivia. About 70 % of the population can be said to live in poverty and there is a
high correspondence between rurality, indigenous ethnicity and pd¥erty.

Only approximately 40 % of the population is monolingual in Spanish and 11.5 % of the
population is monolingual in an indigenous language. Almost 88 % of the population
know Spanish to at least some degree. Almost 60 % are speakers of indigenous
languages. The two largest indigenous languages, Quechua and Aymara, are known by
34.3 % and 23 % respectively. All other indigenous languages are known by 1.6 % of
the population and in this group Guarani is the language spoken by most people. These
numbers come from the census of 1992. Compared to the census of 1976 the number of
bilinguals in Spanish and an indigenous language has increased and the number of
persons being monolinguals in an indigenous language has decfeased.

llliteracy is a great problem in Bolivia. About 20 % of the adult population is illiterate in

the sense that they never went to school. 37 % of the population is functionally illiterate,
which means that they perhaps went to school but that they do not know how to read
and write for some reason, for example that they have forgotten it because of lack of
use. These dates are based on the census of 1992 and the illiteracy rate is likely higher
than indicated abovE.Some people estimate that the functional illiteracy rate is much
higher, perhaps as high as 55°%0f the illiterate population, 70 % live in rural areas

2 1bid, p 9.

¥ Interview with Carlos Cox.

> Alb6, 19954, p 19.

16 According to José Abiyuna there are 36 peoples but some of these peoples are very small and little
known.

Y ETARE, 1993, p 3.

8 Albb, 1995a, p 23.

¥ ETARE, 1993, pp 4-5, World Bank, 1994, p 1.

2 World Bank, 1994, p 1.
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and 68 % are women. On an average the population has gone only four years to school
and in the rural areas the mgjority of the population do not finish the first three years of
school .

There are severa other problems with the Bolivian school system. This, just as the
political, social and the economic systems, discriminates against the indigenous
population.?? The school coverage is poor.?® The drop-out rates are very high. Only 1.4
% of the male students and 0.7 % of the female students in the rural areas finish 12"
grade. In the urban areas 31 % of the men and 26 % of the women finish 12" grade.®*
The fact that there hardly has been any education in the indigenous languages in the past
contributes to the high drop-out rates.”> The quality of the education is low. The best
quality education is found in the schools that students from the upper classes attend. The
reasons for the bad quality is that in the past the social, ethnic, cultural and linguistic
diversity of Bolivia has not been considered. The methodology has been old-fashioned
and as mentioned above amost all teaching has been in Spanish. Further, the teachers
have had bad training for their job, if any teacher training at all and there has been alack
of text material and other materials.?® With the new reform these problems are attended
to and hopefully they will be overcome in the future.

2.3 Societal context

After 1982 when Bolivia elected the first democratic government for a long time, if not
the first ever, the need for reform became evident. The economy was in a bad shape and
in 1985 neo-liberal economic reforms were introduced with help from the International
Monetary Fund and the World Bank. The economy stabilized and in the beginning of
the 1990s it was possible to introduce structural reforms. The most important reforms
are those of the educational system, decentralization and capitdization.’” The
decentralization reform is designed to change the fiscal and administrative relationships
between the capital La Paz and the nine regional departments. Popular participation is
aso part of the decentralization®® The capitaization reform aims at capitaizing
Bolivia’s state-owned companies to finance the creation of a national pension System.

2.4 Legal context
The Educational Reform Law of 1994 is the legal framework of the reform. It is

supplemented by several decrees which expound and develop different aspects of the
educational reform. The decrees connected to the reform are the following:

2 ETARE, 1993, p 4.

2 |bid, p 8.

2 |bid, p 12.

2 |bid, p 6.

% |bid, p 13.

% | bid, pp 12-13.

" Hyltenstam and Quick, 1996, pp 6-7.
% Booth, 1996, pp 1-2.

% Booth, 1997, p 2.
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« Decree No 23949, on the organs of the popular participation.®

« Decree No 23950, on the organization of the curriculum.®

« Decree No 23951, on the structure of the curricular administration.

«  Decree No 23952, on the structure of the technical-pedagogical services.®
« Decree No 23968, on the careersin the public education system.®*

The decree on the organization of the curriculum will be the decree mainly discussed in
this thesis, as it is the one which primarily deals with the intercultura bilingual
education aspect of the educational reform.

2.5 Basic structure of the school system

According to the reform of 1994 the compulsory primary education in Bolivia is eight
years. These eight years are divided into three cycles. The first two cycles are three years
each and the third cycle is two years. Secondary education is four more years and it is
not compulsory. After completing secondary school it is possible to enter university or
other higher education. The school years are not fixed, and to repeat a year which was
very common before is no longer possible. Instead of the system of repeating years, the
students study at their own pace. The students start school when they are six and they
finish primary school when they are thirteen.®

The school system is organized in five levels; national, department, district, nucleus and
school. The country consists of nine departments. Each nucleus consists of
approximately 5-8 schools.* This five-level structure is the same in the organization of
the schools, in the area of popular participation and in the system of school
administration.*’

The new curriculum consists of one basic part which is common to the whole country.
The other part of the curriculum, the complementary part, is adapted to the different
socio-economic, socio-cultural and linguistic characteristics of the country and not
determined on a central level.*®

What | have described above is the structure of the reformed system. This is what the
system looks like today in some parts of the country, but in severa other parts the
reform has not been implemented yet or only in part.

% | n Spanish Organos de Participacién Popular.

% In Spanish Organizacién Curricular.

% |n Spanish Estructura Administrativa Curricular.

* In Spanish Estructura de Servicios Técnicos-Pedagégicos. All the decrees mentioned above were
promulgated 1 February 1995.

* In Spanish Carreras en el Servicio de Educacién Publica.

* ETARE, 1993, pp 47-49, Decree No 23950, Art 3-4, 6, 29, 31-32 and 39.
% |nterview with Carlos Cox.

3" SNE, 1996, p 4.

*® ETARE, 1993, p 44 and Decree No 23950, Art 8-10.

¥ See further chapter 5 about the implementation of the reform and IBE.
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3 General legal aspects

3.1 The right to education

Different authors have different views of what kind of right the right to education is; a
social or acultural right? Does it belong only to the second generation of rights or does
it have characteristics that connect to other generations of rights as well?

Delbriick considers the right to education both to be a social and a liberal human right.
Article 13 of the International Covenant on Economic, Social and Cultural Rights
(ICESCR) states that education shall enable all persons to participate effectively in a
free society. This indicates that the individual is not the focus but that “all persons” and
“society”, are the focus. From this perspective Delbrick interprets the right to education
to be a social right. On the other hand, education is also fundamental to develop the
human personality which is also mentioned in Article 13. Part of this is to develop an
ability to critical and open thinking. If this is to be meaningful the state has to refrain
from indoctrination. Regarding this aspect Delbriick writes that the right to education is
also a liberal human right, protecting the individual freedom from certain infringements
by the staté?

Nowak writes that the right to education is generally considered to be a cultural right.
This implies that it is a second generation right, but Nowak regards the right to
education to be a right which can be connected to all three generations of rights. His
reasoning when it comes to education as a first and second generation right is similar to
that of Delbrlck. It is a first generation right as it for example protects the parents’
rights from undue state interference, for example when it comes to their wish to choose
other schools than state schools for their childteh. is, in his view, a second
generation right as it can only be guaranteed by positive state action. The right to
education obliges states to develop and maintain an educational system. Finally Nowak
links the right to education to the third generation rights or solidarity rights. Support for
this is to be found in the Convention on the Rights of the Child (CRC), Article 28.3
where it is stated that international co-operation is important in the field of education
and particular account shall be taken to the needs of developing countries. Co-operation
and solidarity are important in this regard and he argues that these could contribute to
the implementation of the overall collective right to development. Further he writes that
according to modern development theories both the right to education and the right to
development aim at the same thing; the respect for and protection of all humaffrights.

The right to education may have features of all generations of rights. It may also be
considered to be both a social and a cultural right. However, generally it is considered to

“O Delbriick, 1992, pp 100-104.
“L|CESCR, Art 14.
2 Nowak, 1995, pp 196-198.
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belong to the group of economic, socia and cultural rights. Like all economic, social
and cultural rights, the right to education is alegal right which entitles all individuals to
a certain behavior of their respective government. There are the obligations to respect,
protect and fulfil. The right to respect requires states to abstain from certain interference.
States are for example not allowed to discriminate between different religious, linguistic
and ethnic groups, between sexes etc. States are obliged to protect the right to education
i.e. to adopt measures necessary to prevent individuals, groups or private institutions
from violating this right. Last but not least states are obliged to fulfil the right to
education. This implies that they have both obligations of conduct and obligations of
result. The government has to take certain action and measures and it has to reach
certain results.* | am aware of that the discussion on generations of rights and on the
obligations to respect, protect and fulfill are doctrinal and disputed, but they anyhow
illustrate interesting traits and interpretations of the right to education. Non-
discrimination and the concept of equal rights are generaly considered to be first
generation rights and should be implemented immediately.

The basic content of the right to education is that states should provide free education
for al at least in the primary stages. Availability and accessibility are prerequisites for
this to be possible. The education shall be compulsory. Education shall be directed to
the full development of the human person and enable all persons to participate in a free
society. It shall promote understanding, tolerance and friendship among nations, racial
and religious groups. Secondary school shall be made generally available and accessible
to all, by every appropriate means, in particular by the progressive introduction of free
education. Higher education shall be made equally accessible to al, on the basis of
capacity, also by every appropriate means, and in particular by the progressive
introduction of free education.*

Another part of the right to education is the right of the parents to be involved in the
education of their child. In the Universal Declaration of Human Rights (UDHR) it is
expressed as the prior right for the parents to choose the kind of education that shall be
given to their children.* In the ICESCR it is stated that the states parties undertake to
respect the liberty of parents and legal guardians to choose other schools than the public
ones and to ensure moral and religious education of their children in conformity with
their own convictions. Those schools that the parents choose that are not public must
however conform to such minimum educational standards as may be laid down or
approved by the state*® The state is ultimately responsible for implementing human
rights and thus the right to education, but the parents cannot be ignored. A balance has
to be reached between the parents and the state on what is the role of the respective part.
Included in the right to education is also the right of individuals and bodies to establish
independent schools. Thisis not mentioned in the UDHR but it is mentioned in Article
13 of the ICESCR.

3 Nowak, 1991, pp 421-422.

4 Universal Declaration of Human Rights (UDHR), Art 26 and ICESCR, Art 13.
“> UDHR, Art 26.

“6|CESCR, Art 13.

16



Education has to be of a certain standard. If children in school do not learn how to read
and write then the education is hardly living up to the expectations. Education shall be
directed to the full development of the human person and it shall enable all persons to
participate in afree society. Thisindicates that education hasto be of a certain quality. If
education does not reach certain standards the students would not learn all things
necessary to participate in a free society. Also the formulation that schools that are not
public must conform to minimum standards laid down by the state, clearly indicates that
there are certain standards that must be met in private as well as in public schools. In the
UNESCO Convention against Discrimination in Education, Article 1.2 states that the
term education refers to al types and levels of education, and includes access to
education, the standard and quality of education, and the conditions under which it is
given. It is stated that this interpretation of the term education is for the purposes of the
convention but it anyhow indicates what should be understood with the term education.

In the provisions on the right to education, the right of indigenous peoples to education
in their mother tongue, is not explicitly stated. What relevance the general provisions on
the right to education have for the right of indigenous peoples to education in the mother
tongue will be discussed in detail below as well as more specific provisions of relevance
for thisright.

3.2 The right to use one’s own language

The right of persons to use their own language includes more than just speaking one’s
language. According to Tabory it includes the right to state-sponsored education for
one’s children in their mother tongffeThe right to language as an independent right is,

to my knowledge, not referred to in any human rights instrument. Language is
mentioned in connection to education in the ILO Convention No 169 on Indigenous and
Tribal Peoples (ILO Convention No 16%)In the International Covenant on Civil and
Political Rights (ICCPR) and in the CRC, the articles protecting minorities and
indigenous peoples mention language. Persons belonging to these groups “shall not be
denied” the right to use their own langudgeEven if this expression is negative,
positive measures of protection are required under the ICERR.mentioned in the
introduction language is also important in connection to identity and ctiture.

4" Tabory, 1980, p 167.

8 See Art 28. Thiswill be elaborated on in chapter 4.

49 |CCPR, Art 27 and CRC, Art 30. The ICCPR only mentions minorities but the CRC mentions both
minorities and indigenous peoples. Thiswill be discussed further in chapter 4.

* HRC, General Comment No 23, para 6.1.

*! |n the proposed American Declaration on the Rights of Indigenous Peoples, language is suggested to be
protected as a part of culture.
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3.3 Definition of indigenous peoples

There is no set definition of indigenous peoples. ILO Convention No 169, applies to
“peoples in independent countries who are regarded as indigenous on account of their
descent from the populations which inhabited the country, or a geographical region to
which the country belongs, at the time of conquest or colonization or the establishment
of present state boundaries and who, irrespective of their legal status, retain some or all
of their own social, economic, cultural and political institutions.” Self-identification as
indigenous is regarded as the fundamental criterion for determining what groups fall
under the ILO Convention No 169.

Martinez-Cobo defines indigenous peoples as follows: “Indigenous communities,
peoples and nations are those which, having a historical continuity with pre-invasion
and pre-colonial societies that developed on their territories, consider themselves
distinct from other sectors of the societies now prevailing in those territories or parts of
them. They form at present non-dominant sectors of society and are determined to
preserve, develop and transmit to future generations their ancestral territories, and their
ethnic identity, as the basis of their continued existence as peoples, in accordance with
their own cultural patterns, social institutions and legal systéins.”

Both proposed definitions include historical connection to certain territories, objective
characteristics such as cultural and social patterns and the subjective criteria, self-
identification. In addition Martinez-Cobo mentions non-dominant position as a criteria.
Another criterion that sometimes is mentioned when speaking about indigenous peoples
is that they should be numerically inferior to the rest of the population of a*%tate.

not agree that this should be a criterion. If the situation were that a group of people
constituted more than 50 % of the population of a country but they fulfilled all the other
criteria  mentioned; objective characteristic, subjective characteristic, historical
connection to land and non-dominant position they would not be considered as
indigenous at least not in the meaning of international law if they had to be numerically
inferior. Hopefully they would not need to use law relating to indigenous peoples
because majority rule would prevail. However, considering for example countries such
as Bolivia and South Africa, indigenous majorities have been repressed by colonial
powers and dominating minorities and majority rule have not been prevailing until
recently.

In the case of Bolivia it is not disputed that approximately 70 % of the population is
indigenous. These 70 % comprise several different indigenous peoples all numbering
less than 50 %. Even if the indigenous population as a whole is a majority they are
indigenous and they do need the legislation concerning indigenous peoples.

°2]LO Convention No 169, Art 1.
* Martinez Cobo, 1987, para 379.
> Lecture by Gudmundur Alfredsson, 19 February, 1998, Lund University, Sweden.
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Regarding minorities there is not a clear definition either. According to Nowak™ and
Thornberry®, Capotorti's definition has found the widest recognition in theory and
practice. Capotorti’s suggestion to what criteria to use to determine if a group is a
minority includes the following: numerically inferior to the rest of the population of a
state, non-dominant position, citizenship, objective characteristics such as language,
ethnicity or religion differing from the rest of the population and a sense of solidarity
which does not have to be explititlf citizenship should be a criterion is questionable

as it could be misused to exclude certain groups from protection by not giving them
citizenship. On the other hand, not to have citizenship as a criterion would mean that
groups of migrants could fall under the definition of minorities. Regarding Article 27 in
the ICCPR which is a minority provision, the Human Rights Committee (HRC) has
expresésed that state parties may not restrict the rights under Article 27 to citizens
alone?

3.4 Applying minority legislation to indigenous peoples

The UN approach is according to Thornberry that the UN recognizes minorities and
indigenous peoples as separate but related. The minority instruments comprehend
indigenous peoples because they are usually a numerical minority in states and they are
always non-dominant. Other authors agree that minority legislation can be applied to
indigenous peoples under certain circumstances. “When indigenous peoples number less
than one half of the state population, they can benefit from minority rights if they so
choose, as evidenced by the case-law of the Human Rights Committee under Article 27
of the CCPR.%

A fact regarding Bolivia is that the majority of the population is indigenous. This means
that all the indigenous peoples together are not numerically inferior. As numerical
inferiority is a criterion in the suggested definition of what constitutes a minority, the
consequence is that if the criterion numerically inferior is applied to the indigenous
population as a whole, the indigenous peoples in Bolivia cannot benefit from minority
legislation. The indigenous population in Bolivia does not consist of only one group
however, but of several groups with different languages, ethnic origins and cultures.
This makes Bolivia a multicultural society where no group of people is in a majority
position, but all groups are numerically inferior to the rest of the population. In this
situation Capotorti suggests that Article 27 in the ICCPR should be applied to all the
groups™ Shaw is of a different opinion and writes that it is perverse to regard the
oppressed majority as a minority in order to enable it to benefit from the relevant
international provisions. These majority groups are protected by human rights

*® Nowak, 1993, p 489.

*® Thornberry, 1991, p 6.

> Capotorti, 1991, para 568.

*®¥ HRC, General Comment No 23, para5.1.

* Thornberry, 1991, p 13.

% Alfredsson, 1998, p 126. See also Shaw, 1992, p 16.
6% Capotorti, 1991, para 566.
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generally.®? Adopting this reasoning on Bolivia makes it impossible for the indigenous
population to benefit from minority provisions which might be useful to them. This, of
course is the case only if the indigenous population is considered as one group and thus
comprising a majority despite them being severa different indigenous peoples. | find the
reasoning of Shaw illogical considering especialy the objective criteriain the suggested
definitions of indigenous peoples. My conclusion is that as the indigenous population in
Bolivia consists of severa different indigenous peoples, each one comprising less than
50 % of the Bolivian population, they can al benefit from minority legislation.

Generdly indigenous peoples do not want to be considered as minorities. This is
however not an obstacle when it comes to the question whether indigenous peoples
should benefit from minority legislation. The indigenous peoples may not want to be
regarded as minorities but they have the possibility to use minority legislation if they

want to and find it useful. The need to use minority legislation is perhaps not as great

any longer as it was before, since the ILO Convention No 169 has entered into force.

This Convention is quite far-reaching but it has as of yet not been ratified by very many

states. For minorities there is no corresponding binding instrument. Shaw writes that it

is “evident that development of law relating to indigenous people and to minorities is
diverging.® Indigenous peoples already have achieved greater recognition of collective
rights than minoritie§!

62 Shaw, 1992, p 26. Shaw gives the example of South Africa. South Africa just like Bolivia has a large
indigenous population. These populations are majorities in respective country but they consist of several
different peoples none of which constitutes amajority in either country.
63 .

Ibid, p 15.
% Barsh, 1994, pp 35 and 85.
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4 Legislation

4.1 International instruments

In this chapter | will first discuss the international and regional provisions of relevance
to the right of indigenous peoples to education in their mother tongue. In the last section
of this chapter | will describe the relevant Bolivian legidation dealing with the
educational reform in general and intercultural bilingual education in particular.

4.1.1 Universal Declaration of Human Rights

All human beings are born free and equal in dignity and rights. Everyone is entitled to
all the rights and freedoms in the UDHR without distinction of any kind.®®> According to
the UDHR everyone has the right to education and the education shall be directed to the
full development of the human person. It shall promote understanding, tolerance and
friendship among all nations, racial or religious groups.®® Language is not protected in
the Universal Declaration although it is a ground for which discrimination is expressly
prohibited.®” Even though more positive linguistic rights were discussed and urged for
by some countries in the drafting process, no minority provision was included in the
UDHR. The draft article to the UDHR suggested among other things that religious,
racial and linguistic minorities should have the right to establish and maintain their own
schools and cultural or religious institutions and to use their language in the press, in
public assembly and before the courts and other authorities.®

4.1.2 International Covenant on Economic, Social and Cultural
Rights®

Article 2 of the ICESCR is a non-discrimination article. The rights in the ICESCR shall
be exercised without discrimination of any kind such as for example language.
Language is not recognized as a separate right.

The right of everyone to education is recognized in Article 13. The education shall be
directed to the full development of the human personality and the sense of its dignity
and shall strengthen the respect for human rights and fundamental freedoms. The
education shall enable all persons to participate effectively in a free society, promote
understanding, tolerance and friendship among all nations and all racial, ethnic or
religious groups. In 13.2 states recognize that, with a view to achieve the full realization

® UDHR, Art 1 and 2.

% UDHR, Art 26.

" UDHR, Art 2.

% Tahory, 1980, p 175.

% Bolivia acceded the ICESCR 12 August 1982.
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of this right, primary education shall be compulsory and available free to al; secondary
and higher education shall be made accessible to all by every appropriate means, and in
particular by the progressive introduction of free education. Higher education shall be
made equally accessible on the basis of capacity.

The ICESCR is not very precise in its language regarding minorities and indigenous
peoples. Article 13.1 mentions racial, ethnic or religious groups but what does it actually
mean that education shall promote understanding, tolerance and friendship among these
groups? However, education should be accessible to all. In many cases education is not
accessible, for example to the indigenous peoples in Bolivia with their high drop-out
rates. If this amounts to discrimination in the meaning of international law will be
elaborated on in the next section.

4.1.3 International Covenant on Civil and Political Rights”

The ICCPR contains two provisions which are of main interest to this thesis; Article 26
which is anon-discrimination article and Article 27 which protects minorities.

Article 26 reads as follows:

All persons are equa before the law and are entitled without any discrimination to the equal protection of
the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equa and
effective protection against discrimination on any ground such as race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or other status.

Article 26 is an independent non-discrimination article meaning that it does not apply
only to the rights protected in the ICCPR but it appliesin all situations.”* Hence it is of
relevance to the right to education provided for in ICESCR. Article 2 in the ICCPR aso
contains a prohibition of discrimination but only in relation to the provisions in the
covenant. This is of minor importance here as the right to education is not protected in
the ICCPR.

The HRC has observed that not every differentiation of treatment constitutes
discrimination. If the differentiation is based on reasonable and objective criteria and the
am is to achieve a purpose which is legitimate under the ICCPR, then the
differentiation does not constitute discrimination.” What these objective criteria are and
what is unreasonable depends on the specific situation. In relation to language, de
Varennes mentions several factors that are of importance in the procedure of
determining what is discrimination and what is not: size of the language group, the
number of individuals who are denied or disadvantaged regarding a benefit or advantage
enjoyed by others who may use their primary language, concentration of the individuals
that find themselves disadvantaged or denied a benefit, whether they are citizens,
residents or aiens, the desirability to have a common national language in a state,

" Bolivia acceded the ICCPR 12 August 1982.
" HRC, General Comment No 18, para 12.
2 |bid, para 13.
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individual preferences, the degree of disadvantage or the burden a state’s preference for
a particular language causes those who have a different primary language, practical
considerations such as financial and professional resources, traditional concessions,
levels and types of services and benefits, social, cultural and religious considerations,
legitimacy of goal or objective etc. In the process of determining if a certain differential
treatment is discriminatory these criteria must be taken into consideration and there
needs to be proportionality and balance between aims and fieans.

Non-discrimination is closely linked to the concept of equal rights. States are
responsible for guaranteeing “to all persons equal and effective protection against
discrimination”. Effective protection could imply not only equality in theory (law) but
also equality in fact. In that case certain situations would require positive measures for
equal rights and effective protection to be a reality. Scholars do not agree on if Article
26 entails positive measures and factual equality.

The HRC states in its General Comment on non-discrimination that “the principle of
equality sometimes requires States to take affirmative action in order to diminish or
eliminate conditions which cause or help to perpetuate discrimin4tiofihe state
should take specific action to correct conditions unfavourable to the enjoyment of
human rights for certain parts of the population. This preferential treatment in specific
matters is to be interpreted as legitimate differentiation under the ICCPR as long as it is
needed to correct discrimination in fAttThat states shall take special measures to
eliminate discrimination is clearly stated in the International Convention on the
Elimination of All Forms of Racial Discrimination. The language is quite explicit:
“States Parties shall ... take, in the social, economic, cultural and other fields, special
and concrete measures to ensure the adequate development and protection of certain
racial groups or individuals belonging to them, for the purpose of guaranteeing them the
full and equal enjoyment of human rights and fundamental freed8ms.”

According to Nowak, the prohibition of discrimination for reasons of certain personal
characteristics is the most essential element in the principle of equality. If groups of the
population traditionally have been subjected to especially serious detrimental treatment,
then statutory provisions prohibiting discrimination are not enough to guarantee true
equality. In this case positive measures are required. Nowak writes that one type of such
positive measures could be appropriate education in elementary school. He writes
however, that in view of the relatively unclear meaning of Article 26 and the
“potentially great explosive force of the right to substantial equality,” it is not surprising
that Article 26 is very controversiél.

% De Varennes, 1996, pp 89-105 and 127.

" HRC, General Comment No 18, para 10.

*bid.

"8 | nternational Convention on Elimination of All Forms of Racial Discrimination, Art 2.
" Nowak, 1993, pp 459-461.
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De Varennes interprets Article 26 in the light of the right to education in the mother
tongue and writes: “What non-discrimination requires from a government is not special
privileges for some because they are members of a minority group. Non-discrimination
calls instead for the following: if the state provides to some of its inhabitants a service
or benefit, such as education in their primary language, then it must do so in a non-
discriminatory way. It is not, strictly speaking, a “special right”: the state or government
has no obligation to do anything, but if it chooses to provide any benefit or service, it
must do so without discrimination. Of course this does not imply ... that everyone has
the right to instruction in his or her primary language, since a state may always be
justified in limiting the number of languages in which it can respond as long as it is
reasonable to do sé®The level of services provided by public authorities in a given
language must reflect the relative numerical strength of the population in question which
uses this languade.

How is non-discrimination supposed to be understood when it comes to language and
education? | agree with de Varennes that if the state offers education in the mother
tongue to certain groups of the population, it could constitute discrimination not to
provide education in the mother tongue to other parts of the population having another
mother tongue. It would not be a question of special measures to provide education in
other languages than the dominating language in a country in that situation. | would
argue that it would be discriminatory to have instruction in the same language for all
children if they have different mother tongues. What is important is the fact that all
children are instructed in their mother tongue. They will then be treated equally because
they are all instructed in the language which is most favourable to them. The pupils’
opportunity to learn would not be unequal because of language at least.

This reasoning is further supported by de Varennes who writes “it thus appears as a
fairly consistent theme in international law and state practice that the exclusive use of a
single language constitutes differential treatment which may in some cases be
discriminatory.®® To teach children in a language which they do not understand or only
understand partially impairs the enjoyment of the right to education of the child. Thus
these children are treated differently compared to those whose mother tongue is used for
instruction in education. However, any language preference by states favours some and
disadvantages others. This is an unavoidable situation since no state has unlimited
resources. The question is when the distinctions which are the results of the language
policy, become unreasonabifelf the number of people speaking a particular language

is very small it may be very resource-demanding for the state to provide services in the
language of the group such as primary education in the mother tongue. De Varennes
argues that the size of the language group in relation to resources is relative depending
on if the language group is a minority or an indigenous people. A small indigenous
group can demand more from the state compared to a minority of the same size due to

8 De Varennes, 1996, p 119.
 |bid, p 248.

8 |bid, pp 77-78.

& | bid, pp 85-88.
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the nature of the relationship between the state and the indigenous people. The threshold
for the state to comply with non-discrimination provisions is higher in the case of
indigenous peoples than in the case of minorities® That the size of the group is
important is reflected in the European Charter for Regiona or Minority Languages
which mentions in the area of education that one of the alternative measures should be
provided for at |east to those whose numbers are considered sufficient.®

De Varennes does not mention factual equality in his reasoning but it is possible to
argue that it could constitute discrimination to instruct children in another language than
their mother tongue because it would not constitute factual equality. If some pupils were
not instructed in their mother tongue the quality of their education would not be as good
as that of those with instruction in their mother tongue, because they would not benefit
from the education to the same extent as the others. It is afact that instruction in another
language than your mother tongue can cause high drop-out rates as it has done in
Bolivia. The result is that the education is not for all as it should be, since some have
limited access and are excluded from education because of their language. Instruction in
the same language for al could consequently constitute an unreasonable distinction
because some children would not be taught in their mother tongue and this would in fact
result in an education of inferior quality and they would also have limited access to
education.

Even though it may not be clear that the right to special measures flows from Article 26
and that the right to substantial or factual equality could be questioned and is
controversial, | agree with the HRC and with what Nowak writes when they state that
positive measures may be necessary sometimes to ensure factual equality because
equality in law is just not enough considering the disadvantages some people have
compared to others. Article 26 does talk about equal and effective protection against
discrimination and | think this implies that factual equality is not far-fetched in the
context of Article 26, and that the article should not be interpreted restrictively.
However, in the case of the right to education in the mother tongue | agree with de
Varennes that instruction in the mother tongue, in the situation when the state provides
education in the mother tongue to some parts of the population, is not a type of positive
measure that Nowak and the HRC write about in relation to Article 26. In this situation |
would say that it could be discriminatory, depending on the size of the language group
etc, not to provide education in the mother tongue, to groups in society with another
mother tongue than the dominating language. This situation fals under Article 26
regardiessif this provision entails factual equality or not.

Article 27 reads as follows:

In those States in which ethnic, religious or linguistic minorities exist, persons belonging to such
minorities shall not be denied the right, in community with the other members of their group, to enjoy
their own culture, to profess and practice their own religion, or to use their own language.

% 1bid, pp 97-98.
8 European Charter for Regional or Minority Languages, Art 8.
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To be able to benefit from this provision the indigenous people must fall under the
interpretation of minority used in this case®® As | have dedt with the aspects of
definition and the applicability of minority provisions to indigenous peoples in a
previous chapter | will limit the discussion in this section to the other aspects of Article
27. It suffices to say that, as | concluded above, | regard the indigenous population of
Bolivia to constitute several groups with distinctive characteristics. These groups
separately fall under the generally accepted definition of minority and as such could on
this ground benefit from Article 27. This reasoning is supported by what Thornberry
writes about Article 27 being applicable to ethnic, religious and linguistic groups in
multinational societies. He refers to the standpoint of the governments giving their
views in this matter during the drafting process of Article 27. They considered Article
27 applicable in a situation where one group, even though not numerically superior,
achieved a predominant position with a tendency to repress other groups.®> Capotorti
writes that in countries where groups of roughly equal numerical size coexist, Article 27
is applicable to all of them.® Neither from the case law of the Human Rights Committee
nor from the state reporting procedure is it possible to draw the conclusion that Article
27 should not be applied to indigenous peoples.®’

Different authors seem to interpret Article 27 differently. Some suggest that article 27
requires extensive positive measures from states parties and some that it does not. | am

aware of that some of these interpretations of Article 27 were written before the HRC'’s
General Comment No 23 concerning Article 27 and that this might imply that the
authors have changed their interpretations of Article 27 since then.

Capotorti argues for a less restrictive interpretation of Article 27. He holds that from the
point of effective exercise of rights “neither the non-prohibition of the exercise of
...[such rights]... by persons belonging to minority groups, nor the constitutional
guarantees of freedom of expression and association are sufficient for the effective
implementation of the rights of members of minority groups to preserve and develop
their own culture® Further he states that adequate cultural development requires
considerable human and financial resources. The rights of the members of the minority
would lose much of their meaning if there was no government assistance, as many of the
minority groups lack these resources. He writes that it is difficult to see how the culture
and language of a group can be conserved without for example special adaptation of the
educational system of a country. Educational policy is a key factor and special schools
for children belonging to minority groups is a fundamental measure for the educational
development for persons belonging to minorities. The capacity of the minority group to
survive as a cultural group is in jeopardy if no instruction is given in the minority
language. For the rights to have anything but theoretical significance, active and
sustained intervention by states is required. Capotorti’'s conclusion is that at least in the

8 Nowak, 1993, p 493.

& Thornberry, 1991, p 169.
8 Capotorti, 1991, para 566.
8 Nowak, 1993, p 494.

8 Capotorti, 1991, para 213.
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field of culture, states are required to adopt specific measures. Article 27 congtitutes a
positive and not a negative obligation for the states parties.®

In NOU 1997:5, it is suggested that Article 27 requires states to secure that the
minorities get active support. It is stated that this interpretation of Article 27 in
international practiceisin line with the ILO Convention No 169.%

Nowak’s view is as follows: The formulation in Article 27 is negative; persons “shall
not be denied the right”. Despite this formulation, Article 27 goes beyond mere non-
discrimination and the article contains elements of a righfetgacto equality, i.e.
positive protection against discriminatidnStates are obliged under Article 2(1) in
conjunction with Article 27 to protect the rights of persons belonging to minorities
against at least greater threats by other groups of the population. It is largely up to the
states how they want to protect their minorities as long as the measures are effective.
However, direct, positive duties to guarantee rights can not be inferred from Article 27
if there are no specific threats on the horizontal level from other parts of the population.
It would be unrealistic in multiethnic states with perhaps more than 100 linguistic or
ethnic groups to guarantee the rights through direct, positive obligations. In the case
when states provide active protection of minorities, for example by providing financial
support for minority schools, then derivative claims for performance against the state
may result from Article 27 in conjunction with the prohibition of discrimination in
Article 2(1) %

De Varennes claims that Article 27 should be interpreted in a restrictive way. States
have a duty not to interfere in private community activities connected to language, or to
religious or cultural usage. The minorities have the right to establish schools with
instruction in the minority language but they do not have a right to financial support
from the state, for example creation of public schools with instruction in the minority
language. Article 27 only requires states to take positive measures to the extent that
there is no interference in the use of language by a minority community and its
members. De Varennes further writes that this restrictive interpretation appears to
prevail, at least in the United Nations systém.

Thornberry refers to and also seems to agree with the views in a memorandum of the
UN Secretary-General which clarifies the difference between prevention of
discrimination and protection of minorities: “discrimination implies any act or conduct
which denies to certain individuals equality of treatment with other individuals because
they belong to particular groups in society. To prevent discrimination, therefore, some
means must be found to suppress or eliminate inequality of treatment ... aiming at the
prevention of any act or conduct which implies that an unfavourable distinction is made

® | bid, para 213-217, 493, 588 and 598.

% NOU 1997:5, section 3.6.7.

. Nowak, 1993, p 500.

°2 | bid, pp 503-504.

% De Varennes, 1996, pp 127 and 172-173.
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between individuals solely because they belong to certain categories or groups of

society. ... The protection of minorities, on the other hand ... requires positive action:
concrete service is rendered to the minority group, such as the establishment of schools
in which education is given in the native tongue of the members of the group. Such
measures are of course also inspired by the principle of equality: for example, if a child
receives its education in a language which is not its mother tongue, this might imply that
the child is not treated on an equal basis with those children who do receive their
education in their mother tongue. The protection of minorities therefore requires
positive action to safeguard the rights of the minority gréfiffhis distinction between
non-discrimination and protection of minorities is made before the ICCPR existed so it
is difficult to say how this quote should be interpreted in relation to Article 26 and 27.
Thornberry interprets the difference between the articles as follows: “The provisions of
Article 27 do not simply duplicate the anti-discrimination provisions of the Covenant;
they have a more extensive significance in that in the interests of true equality between
members of minority groups and other citizens, they are measures specially directed at a
particular population group or groups in order to assist them to maintain their identity. It
follows that the rights in Article 27 are additional to, and not a substitute for, guarantees
of non-discrimination®

De Varennes is the only one | have referred to who interprets Article 27 not to entalil
positive measures. Nowak writes that Article 27 under certain circumstances can imply
positive measures. The rest of the scholars that | have referred to interpret Article 27 as
an obligation for states to adopt special measures. | am bound to agree with this wider
interpretation of Article 27. Protection of minorities seems to be an accepted concept.
What is then the role of Article 27 in relation to the right to education in the mother
tongue? As | have stated above, | consider that if a state provides education in the
mother tongue to some people, it should provide education in the mother tongue to other
language groups as well if this is reasonable considering the size of the group etc,
otherwise the behavior of the state could constitute discrimination. To provide education
in minority or indigenous languages in this situation is not a question of special
measures. | am aware of that the quote of the Secretary-General above does not support
this interpretation, but | do think that he opens the door to this interpretation when he
writes that “such measures are of course also inspired by the principle of equality”.

There are limits to what special measures could be required by states. According to
Thornberry resources are limited and the demands placed upon signatories to the ICCPR
by Article 27 need to be looked at realistically. Some kind of balance needs to be
reached between the minorities’ interests and those of the nation as aWhisie.
Capotorti limits the kind of special measures that fall under Article 27. He writes that at
least in the area of culture special measures are required. This limits the application of

% Capotorti, 1991, who cites the memorandum of the Secretary-General, Main Types and Causes of
Education of Discrimination, in length, para 238. Thornberry, 1991, pp 183-184 cites a shorter passage of
this memorandum. Unfortunately | have not been able to get hold of the memorandum itself and am
therefore forced to refer to secondary sources.

® Thornberry, 1991, p 184.

% |bid, p 199.
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Article 27 to some extent but at the same time he has not closed the door to interpreting
Article 27 asto require special measures in other areas as well.

It isdifficult to draw some kind of conclusion to what is the respective role of Article 26
and Article 27. What is meant when scholars refer to the principle of equality, equal
rights, factual equality, non-discrimination, special measures etc? Capotorti writes that
the two concepts, prevention of discrimination and the implementation of special
measures, are distinct but also closely linked. The concept of equality and non-
discrimination implies a forma guarantee of uniform treatment of all individuals and
the protection of minoritiesimplies special measures in favour of members of a minority
group. The goal of both concepts is to ensure equal rightsto all persons.” | interpret the
situation as if at least some scholars have opened the door to interpret Article 26 as to
imply factual equality and for this to be a reality special measures are required to some
extent. It seems to be more of a consensus that Article 27 obligates states to take special
measures. Regardless of Article 26 and Article 27 there seems to be consensus that
minorities do have a right to special measures of some kind, either flowing from awide
interpretation of Article 26 or from Article 27.

Education in the mother tongue generally seems to be considered as a special measure.
However, | think that the reasoning of de Varennes is more convincing. It could
constitute discrimination under Article 26 to provide education in the mother tongue of
some people and not to others with a different mother tongue.

Provided that states have ratified the First Optional Protocol to the ICCPR,*® which
Bolivia has, the victims of discrimination or persons belonging to minorities or
indigenous peoples can submit complaints to the Human Rights Committee if they feel
that they have been victims of violations of the ICCPR.%

4.1.4 UNESCO Convention against Discrimination in Education'®’

Article 1 reads as follows:

1. For the purposes of this Convention, the term “discrimination” includes any distinction, exclusion,
limitation or preference which, being based on race, colour, sex, language, religion, political or other
opinion, national or social origin, economic condition or birth, has the purpose or effect of nullifying
or impairing equality of treatment in education and in particular:

a) Of depriving any person or group of persons of access to education of any type or at any level,
b) Of limiting any person or group of persons to education of an inferior standard,;

" Capotorti, 1991, para 241 and 585.

% Bolivia acceded the Optional Protocol to the ICCPR 12 Aut@R?.

% To my knowledge there has not been any complaints from Bolivia relating to Article 26 or 27 of the
ICCPR as of February 1999.

190 Bolivia has not ratified the UNESCO Convention against Discrimination in Education. Hereinafter
called the UNESCO Convention.
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The UNESCO Convention does not add very much to the educational rights of
indigenous peoples. Discrimination in education is prohibited through Article 26 of the
ICCPR and Article 13 of the ICESCR in combination. The UNESCO Convention
however is explicit in some respects that are only implicit in the ICCPR and the
ICESCR. Article 13 inthe ICESCR is not as explicit regarding the standard or quality of
education as the UNESCO Convention is. | argue however that quality is a necessary
component of education and included in the concept even if not explicitly stated.

In Article 5.1.c it is recognized that members of national minorities have aright to carry
on their own educational activities, including the maintenance of schools and,
depending on the educational policy of each state, the use or teaching of their own
language, provided however that the right is not exercised in a manner which prejudices
national sovereignty.

States parties to the UNESCO Convention are obliged to develop and apply a national
policy which promotes equality of opportunity and of treatment in the matter of
education.’™

4.1.5 Convention on the Rights of the Child'"

In Article 28 states recognize the right of the child to education. With a view to achieve

this right progressively and on the basis of equal opportunity, states shall make primary
education compulsory and available free to al. States shall make available secondary

school to every child and take appropriate measures such as the introduction of free
education. Higher education shall be made accessible to al on the basis of capacity.
According to Article 29 states agree that education of the child shall be directed to: The
development of the child’s personality, talents and mental and physical abilities to their
full potential; The development of respect for the child’s parents, his or her own cultural
identity, language and values; Friendship among all peoples, ethnic, national and
religious groups and persons of indigenous origin. The articles guaranteeing the right to
education in the UDHR and the ICESCR do not mention the development of respect for
the cultural identity, language and values of the child. One goal of education in the CRC
is accordingly to respect and develop the child’s cultural identity and language. This is
of great relevance to the indigenous peoples. To be able to develop the cultural identity
and language of the indigenous children in school, one possibility would be to have the
instructionin the indigenous language of the child. Another possibility would be to have
instructionof the indigenous language. Either of these methods would mean that the
education was at least to some extent adapted to the language and culture of the
indigenous child.

101 UNESCO Convention, Art 4.
102 Boliviaratified the CRC 26 June 1990.
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Article 30 reads as follows:

In those States in which ethnic, religious or linguistic minorities or persons of indigenous origin exist, a
child belonging to such a minority or who is indigenous shall not be denied the right, in community with
other members of his or her group, to enjoy his or her own culture, to profess and practise his or her own
religion, or to use his or her own language.

This article is very similar to Article 27 in the ICCPR. The differences are that Article
30 is directed to children only and that it expressly covers also persons of indigenous
origin. If there is any difference in practice regarding this second point is hard to tell as
Article 27 has been applied to persons of indigenous origin and it is not disputed that as
long as indigenous peoples fal under the definition of minorities, Article 27 is
applicable. In the case of Article 30, the discussion if indigenous groups in a multiethnic
society who together constitute a majority, separately can be considered as minorities, is
not an issue. Article 30 is applicable to persons of indigenous origin regardless if they
can be considered a minority or not.

Are states obliged to take positive measures according to Article 30 in the CRC just as
they probably are obliged to do this under Article 27 in the ICCPR? | would say yes as
the wording is ailmost identical in both articles. That the rights are stated in a negative
way does not mean that states do not have to take any positive measures. What positive
measures can be required is probably difficult to say drawing a paralel to Article 27.
Scholars do not agree on how far-reaching positive measures states are obliged to take
under this article. In the General Guidelines regarding the periodic reports to be
submitted under the CRC, the Committee on the Rights of the Child says that states
should provide information on the measures adopted to recognize and ensure the
enjoyment of the rights set forth in the Convention, including at the legidative,
administrative, educational, budgetary and social levels.’® This clearly indicates that
positive measures have to be taken by states.

4.1.6 ILO Convention No 169 on Indigenous and Tribal Peoples

So far the ILO Convention No 169 is the most far-reaching binding instrument in the
area of indigenous peoples. Only afew states have ratified it, Bolivia is one of them.'®
The predecessor to the ILO Convention No 169 was ILO Convention No 107 of 1957,
also protecting indigenous peoples. This earlier Convention had a focus on assimilation
and integration which has been abandoned by the new Convention.

Article 2 states that the government shall have the responsibility for developing
systematic action to protect the rights in the Convention and this action should include
assistance to the members of the peoples concerned to eliminate socio-economic gaps
that may exist between indigenous and other members of society. This article does not
state that the government has the primary responsibility but that it has the responsibility.

193 General Guidelines, 1996, para 165-166.
194 Bolivia ratified the ILO Convention No 169 11 December 1991. As of December 1998 only 13 states
had ratified it.
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This article affirms that special measures are needed. States are required to take action.
Article 3 isanon-discrimination provision. Article 4 requires that special measures shall
be adopted. Article 6 states that when applying the provisionsin the ILO Convention No
169, the peoples concerned shall be consulted and means shall be established by which
they can freely participate at all levels of decision-making in bodies responsible for
policies and programs which concern them. In Article 7 the peoples are given the right
to decide their own priorities. Improvement in levels of education shall with the
participation of the peoples be a matter of priority in plans for the overal economic
plans of the areas they inhabit. Article 32 states that appropriate measures on the
international level shall be taken to facilitate contacts and co-operation between
indigenous and tribal peoples across borders. Articles 26-31 deal with education and
means of communication.

Article 26 reads as follows:
Measures shall be taken to ensure that members of the peoples concerned have the opportunity to acquire
education at al levelson at least an equal footing with the rest of the national community.

The indigenous peoples shall have at least equal opportunity to acquire education
compared to the rest of the population of the country. If this were to be interpreted only
asformal equality it would not mean much. If thisisto be interpreted as equality in fact,
it means that education shall be equal at al levelsin practice. For this to be possible the
pupils must have the same opportunity at lower levels to be able to have equal
opportunity at higher levels. Children, for examplein Bolivia, not receiving education in
their mother tongue, do have a higher illiteracy rate and a higher drop-out rate than
children being instructed in their mother tongue. Consequently they are not equal in fact
when entering higher education. If the indigenous children had received education in
their mother tongue at least in the first years of school, they would probably have a
better chance of reaching higher education and would be more equal to those having
Spanish as their mother tongue.

Article 27 reads as follows:

1. Education programmes and services for the peoples concerned shall be developed and implemented
in co-operation with them to address their special needs, and shall incorporate their histories, their
knowledge and technologies, their value systems and their further social, economic and cultural
aspirations.

2. The competent authority shall ensure the training of members of these peoples and their involvement
in the formulation and implementation of education programmes, with a view to the progressive
transfer of responsibility for the conduct of these programmes to these peoples as appropriate .

3. Inaddition, governments shall recognise the right of these peoples to establish their own educational
ingtitutions and facilities, provided that such institutions meet minimum standards established by the
competent authority in consultation with these peoples. Appropriate resources shall be provided for
this purpose.
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The education programs shall be developed in co-operation with the indigenous peoples
to address their special needs. One of these special needs could be that education should
be in the indigenous language of the people, if thisiswhat the indigenous people wants.

Article 27.2 states that responsibility for the educational system should be progressively
transferred to the indigenous peoples. This is in line with what is stated in Article 7
which says that the indigenous peoples shall have the right to decide their own priorities
and with their participation improvement in levels of education shall be a priority in
overall plans.

Article 28 reads as follows:

1. Children belonging to the peoples concerned shall, wherever practicable, be taught to read and write
in their own indigenous language or in the language most commonly used by the group to which they
belong. When this is not practicable, the competent authorities shall undertake consultations with
these peoples with a view to the adoption of measures to achieve this objective

2. Adequate measures shall be taken to ensure that these peoples have the opportunity to attain fluency
in the national language or in one of the official languages of the country.

3. Measures shall be taken to preserve and promote the development and practice of the indigenous
languages of the peoples concerned.

Children belonging to indigenous peoples shall, “wherever practicable,” be taught to
read and write in their indigenous language. The article does not specify what is
practicable and what is not, it implies that balancing and proportionality legitimately can
be considered when deciding what measures should be taken to implement the article.
Considerations relevant to this case could be the size of group who should be taught to
read and write in their indigenous language and if the language in question has an
alphabet or not. If the group is small and the language does not have an alphabet, the
costs for teaching these children to read and write in their indigenous language could be
considerable and few if any states have unlimited resources. On the other hand, to have
this kind of vague expressions in an article can open to abuse. The argument that the
measure to teach children to read and write in their indigenous language is very
expensive could be misused by states and used as an excuse not to implement the
provision. The factors that de Varennes mentions in the context of what constitutes
unreasonable distinction could be relevant in the balancing act that legitimately can be
performed under Article 28 in the ILO Convention No 169.

Article 28 only mentions that the indigenous children are entitled to learn to read and
write in their indigenous language. It does not further mention education in the
indigenous language and it does not mention the right to have instruction in general in
the indigenous language in the situation when this is the mother tongue of the children.
On the other hand the indigenous peoples have the right to establish their own
educational facilities and appropriate resources are supposed to be provided by the state
for this purpose according to Article 27.3. | interpret the right of the indigenous peoples
to get financing to cover all levels of school, if an indigenous people chooses to
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establish a system covering al levels. In these educational facilities the indigenous
people could of course choose to have al instruction in the indigenous language.

4.1.7 UN Draft Declaration on Indigenous Peoples'”

Suggested Article 15 reads as follows:

Indigenous children have the right to al levels and forms of education of the State. All indigenous
peoples also have this right and the right to establish and control their educational systems and institutions
providing education in their own languages, in a manner appropriate to their cultural methods of teaching
and learning.

Indigenous children living outside their communities have the right to be provided access to education
in their own culture and language.

States shall take effective measures to provide appropriate resources for these purposes.

In the discussions leading to the Draft Declaration, the right to indigenous autonomy in
matters relating to internal and local affairs has been brought up to encompass, among
other things, education. The powers proposed would not be only advisory but legisative
and administrative.'®

De Varennes interprets the Draft Declaration as if states are obliged to provide financia

and institutional assistance in order to promote and develop indigenous languages. He

also writes that even though the language is used by a relatively small number of
indigenous people, a state may be obliged to provide resources for its maintenance.™®’
Compared to Article 28 of the ILO Convention No 169, Article 15 of the Draft
Declaration stipulates that the indigenous children have the right to all levels and forms

of education of the state. Even though | do not think it is very clear from the wording, de
Varennes concludes that Article 15 extends the right to education in the indigenous
language to all levels and forms of public education, in addition to the right of
indigenous peoples to establish their own educational systems. | believe, however

unclear de Varennes’ wording is, that it is a logical step to extend the obligations of
states to include the providing of public education in the indigenous languages on all
levels. De Varennes also draws the conclusion from Article 15 that the indigenous
children have the right to have instruction in their indigenous language regardless of the
number of speakers. | am inclined to agree with this as Article 15 does not say that the
right is conditioned to wherever it is practicable to enforce it as in Article 28 of the ILO
Convention No 169. The Draft Declaration does not open up for balalfting.

1% ereinafter the Draft Declaration.
106 Alfredsson, 1998, p 129.

197 De Varennes, 1996, p 263.

1% | bid, pp 267-268.
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4.1.8 UN Declaration on Minorities

According to Article 1, states shall protect the linguistic identity of minorities within

their territories. Article 4.3 states that “States should take appropriate measures so that,
wherever possible, persons belonging to minorities may have adequate opportunities to
learn their mother tongue tw have instruction in their mother tongue.” The rights in
this declaration are not very extensive. Only when it is possible should states take
measures so that minorities may have instruction either in their language or of their
language. The provision is very vague and does not add anything to the rights of
indigenous peoples to education in the mother tongue.

4.2 Regional instruments

The American Convention on Human Rights does not have a provision on the right to
education. Neither does it contain a provision protecting minorities or indigenous
peoples. The Additional Protocol to the American Convention on Human Rights in the
Area of Economic, Social and Cultural Rights, Protocol of San Salvador, contains a
provision on the right to education but unfortunately the Protocol of San Salvador is not

yet in force!®

There is a Proposed American Declaration on the Rights of Indigenous Peoples. It does
not carry much weight as it is not even adopted as a declaration yet. Suggested Article
8.1 protects language. “Indigenous peoples have the right to indigenous languages, ... as
a component of national and universal culture”. The proposed declaration does not say
anything about states being obliged to provide education in the indigenous languages,
but indigenous peoples shall be entitled to establish their own educational institutions
and states shall ensure that these systems guarantee equal educational opportunities for
the entire population. When the indigenous peoples so decide these systems shall be
conducted in the indigenous languages. States shall provide financial and any other type
of assistance needed for the implementation of the rights statedabove.

4.3 National legislation

4.3.1 The Bolivian Constitution

In 1994 the Bolivian constitution was amend®dn Article 1 it is now emphasized that
Bolivia is a multiethnic and culturally pluralistic country. Article 171 is greatly
expanded. Before the reform it only guaranteed the existence of organizations of rural
workers. Now it recognizes the social, economic and cultural rights of the indigenous
peoples. Among others the rights to language, values, identity, customs and institutions

1% As of January 1999 the Protocol of San Salvador was not yet in force.
19 proposed American Declaration on the Rights of Indigenous peoples, Art 9.
1) ey de Reforma ala Constitucién Politica del Estado, No 1585, promulgated 1guat1994.
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are mentioned. The state also recognizes the juridical personality of indigenous and rural
associations and syndicates.

Article 6 contains a prohibition of discrimination. Language is one of the grounds for
which discrimination is prohibited. Article 7(e) states that every person has the
fundamental right to receive education.

4.3.2 The Educational Reform Law

The ERL is a framework law and does not regulate the school curriculum in detail. The
specific rules on intercultural bilingual education are found in the decree on the
organization of the curriculum.**?

In the first chapter of the ERL the basis and the goals of the educational system are
stated. All Bolivians have the right to equal opportunities within the school system. It
should also respond to the vital demands of the different geographical and cultural
regions of the country. The school system is intercultural and bilingual because it takes
into account the socio-cultural diversity of the country. It should not discriminate
because of ethnicity, culture, regional background, social, physical, mental or sensory
condition, sex, religion or age.** Respect for human rights should be promoted and the
national identity should be strengthened by promoting the historical and cultural values
of the country and the rich multicultural and multiregiona diversity.™* Another
objective of the educational system is to create an intercultural and participative system
which gives al Bolivians access to education without discrimination.*® It is clearly
stated that the system should be non-discriminatory. Even though it is stated in the
Constitution that discrimination because of language is prohibited it is not stated in the
non-discrimination article in the ERL that language is a ground for which discrimination
is prohibited. Article 1 mentions ethnicity and culture but not language. | would despite
this say that language is covered, as it is part of culture and also an important
characteristic of ethnicity. It would also be a paradox if it was not covered since one of
the goals of the new educational system is for it to be intercultural and bilingual. An
explicit statement in the ERL that language is a ground for which discrimination is
prohibited would, however, have been desirable. It would then harmonize better with
the Consgtitution and the international provisions, such as Article 26 in the ICCPR and
Article 2 in the ICESCR, where language is mentioned.

An important part of the structural reforms of the society is popular participation. In the
school system it is manifested in Articles 5 and 6 of the ERL where it says that one of
the objectives of the popular participation is to respond to the demands of the population
and their grass-root level organizations and through these organizations be able to
construct an efficient school system and improve the school coverage to give equal

12 gee further section 4.3.3.
WS ERL Art 1.
14 | bid, Art 2.
1% | bid, Art 3.
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opportunity to al Bolivians. The popular participation structure is adapted to the general

structure of the school system. On the national level educational councils represent the
indigenous peoples. There are four different councils on this level. Three of them
represent only one people each, Aymara, Quechua and Guarani respectively. The fourth
council represents the approximately thirty peoples living in the lowlands. It is called the
Amazon-Multiethnic Councit®® These national councils of education exist since
approximately 1997’ Under these are the educational councils on departmental
level ™8 These councils had not yet been established as of September 1998. Under the
departments there are districts and only in a few places in the country there exist
educational councils on this level so far. Under the districts there are nucleuses and also
on this level there are educational councils. The lowest level is the school level. On the
school and nucleus levels the councils exist traditionally, but they have not yet adopted
the new ideas and visions of the educational refotm.

On the national level the educational councils take part in forming the educational
policy mainly in the area of intercultural and bilingual education, but also regarding
teacher training® On the local level the school councils take part in forming the
complementary curriculuttf: Also the nucleus is involved in developing the
complementary curriculurtf?

In Article 9 of the ERL the basic structure of the curriculum is described. Regarding
language there are two forms of teaching, monolingual and bilingual. The monolingual
model means that the teaching is in Spanish and that an indigenous language may be
taught as a second language. The bilingual model means that the first language is the
original language and that Spanish is the second language at least in the first years of
school.

4.3.3 Decrees

In the Decree 23950 on the organization of the curriculum intercultural bilingual
education is regulated in detail. If nothing else is referred to, the articles | mention in
this section are from this decree.

Articles 11 and 12 deal with the curriculum in general. Article 11 deals with the
bilingual model and Article 12 with the monolingual model. Article 11 states that the
curriculum of the whole school system is bilingual. The bilingual model will first be
introduced in primary education but then successively expanded to the whole system.
The curriculum is supposed to be established according to the bilingual model primarily

16 |n Spanish these Educational Councils on the national level are called Consgjos Nacionales de
Educacion.
17 Albé, 1998, p 6 and interview with Luis Antonio Rodriguez. See further chapter 5.
118 |n Spanish Consejos Departamentales de Educacion.
iz Interview with Walter Gutierrez, Aymara Educational Council.
Ibid.
'“L Decree 23950, Art 14.
122 SNE, 1996, p 6.
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in the districts and nucleuses where the students speak an indigenous language and ask
for teaching in another language than Spanish. The bilingual model aims at the
preservation and development of the indigenous languages at the same time as it aims at
universalizing the use of Spanish. Preservation and development of the indigenous
languages is to be understood as follows: Initialy teaching of reading and writing will
be in the mother tongue of the students. The development and consolidation of both the
oral and written linguistic competence of the students is in their own language. The
second stage will be for the students to learn Spanish as a second language, with the
methodology of a second language. This will start in the first cycle of primary school.
To secure the efficient use of Spanish, the teaching of this will start as soon as the
students know how to read and write in their mother tongue. After both languages have
been introduced, the parallel process of consolidating the knowledge of both languages
will be continued. For students being monolinguals in Spanish and for those who
predominantly speak Spanish, the teaching and use of an indigenous language ought to
be stimulated and incorporated in the school system. In this case as a second language.

In chapter five of the Decree, primary education is specifically regulated. Among the
objectives of primary education is the am to strengthen the ethnic development of the

child and to develop the reading skills of the child through the child’s mother tongue.
Another objective is to promote individual and social bilingualism by encouraging
Spanish-speaking students to learn an indigenous language and to guarantee the right to
use and enjoy the indigenous languages for the speakers of indigenous languages, but
also to assure that all students in the country possess efficient knowledge of 8panish.

In the first cycle of primary education the students with an indigenous mother tongue or
students predominantly using an indigenous language should, in addition to this
language, learn Spanish as a second language. The teaching of Spanish should be
introduced from the moment when the students know how to read and write in their
mother tongue. For the students having Spanish as a mother tongue, an indigenous
language can be introduced as a second language in the first cycle of primary
education® For these pupils it is optional to study an indigenous language. There is a
risk that these children choose to study foreign languages such as French and English
instead of an indigenous language. Maybe these students live in areas where an
indigenous language is spoken by a large percentage of the population and still they do
not have to learn it. This is a factor influencing the status and situation of the indigenous
languages. It will not contribute to change their position as marginalised languages.

In the second cycle of primary education both the knowledge of the indigenous language
and Spanish as a second language should be developed and strengthened. Those having
Spanish as their mother tongue or using Spanish predominantly can continue with
studying an indigenous language as a second language if this has been introduced in the

123 Decree 23950, Art 30.
124 |bid, Art 33.1.
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first cycle. If it has not been introduced the students can begin to study an indigenous
langauge in the second cycle.®

In the last two years of primary school, the third cycle, the knowledge of the indigenous
language as the first language and Spanish as the second language is deepened. For the
students with Spanish as mother tongue the learning of an indigenous language can be
continued or introduced depending on if an indigenous language already has been
introduced or not.'#

The curriculum of secondary school is regulated in chapter six.**’ The articles are not as
explicit regarding intercultural bilingual education as the articles regarding primary
education are. According to Article 40, one of the objectives of secondary education,
just as of primary education, is to promote individual and social bilingualism by
encouraging Spanish-speaking students to learn an indigenous language and to
guarantee the right to use and enjoy the indigenous languages for the speakers of
indigenous languages. According to Article 43.1, the curriculum in secondary education
includes, in the area of communication and language, the deepening and devel opment of
the communication skills with the appropriate use of the mother tongue of the student
and of a second language. This implies that the indigenous languages should be used at
least in the area of language and communication together with Spanish. It does not
imply that teaching in general should be in the indigenous language.'*®

The chapter dealing with higher education does not mention intercultural bilingual
education at all or have any other reference to education in the indigenous languages.'®

1% | bid, Art 33.2.

1% | bid, Art 33.3.

27 | bid, Art 38-48.

128 This interpretation is supported by what Tomas Robles said at one of the interviews.
129 Decree 23950, Art 49-57.
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5 Practical steps to implement the
reform

The ERL was promulgated in 1994. Since then, and on the planning stage before, there

has been intensive work to implement the reform. The reform changes the whole
educational system: administration, teachers’ situation, curriculum and popular
participation structure etc. Many actors are involved in the implementation process: the
international community, the Bolivian state, regional and local authorities, regional and
local organizations, foreign and national experts, NGOs, unions, the church and of
course teachers and students.

Intercultural bilingual education is only one part of the reform, more specifically part of
the transformation of the curriculum. This means that within the transformation of the
curriculum is included, in addition to IBE, transformation of the school structure,
transformation into cycles, new pedagogic, new material, reformed teacher training,
transformation into the new language models etc. | concentrate on the implementation of
IBE and | will deal with the implementation of other parts of the reform only when they
are of relevance for the implementation of IBE.

The state is responsible for implementing human rights and the state consequently has
the overall responsibility for the implementation of the right to education. In Bolivia the
authority responsible for implementing the educational reform is the Vice Ministry of
pre-, primary and secondary sch&8lUnder the Vice Ministry, the National Unit for
Professional-Pedagogical Service (UNST-P) and the National Unit for Institutional
Planning and Development (UNPDI) both work with the educational refSripNST-

P is the organ responsible for the implementation of ‘BEThe school system is
decentralized to a great extent and the departments and all the municipalities are much
involved in implementing the ERL.

5.1 Plans for implementation

It is estimated to take twenty years to implement the educational reform. As the process
is slow and it will take time before it has reached all areas and all levels, there is an
improvement program parallel to the reform to attend to the most urgent needs. The
purpose of this improvement program is to enhance the immediate teaching and learning
conditions. Through the improvement program, the didactic materials, the infrastructure
and the teacher training will be attended to. This temporary program was planned to

130 v/iceministerio de Educacion Inicial, Primaria y Secundaria, Alb6, 1997, p 4.

31 Unidad Nacional de Servicios Técnicos-Pedagogicos and Unidad Nacional de Planificaciéon y
Desarollo Institucional.

22 Albb, 1998, p 1.
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start 1994 and is supposed to last until 2000. It will gradually lose significance as the
actual reform becomes more and more implemented.**®

According to the strategy of implementation of the actual reform, the first stage of
implementation is 1994-2000. During this period, curricular transformation will be
initiated in the first cycle of primary school all over the country. In 2006 all the eight
years of primary education are supposed to have been reformed. Transformation of the
curriculum in secondary school is supposed to start 2003. It will take many yearsto fully
implement the curricular transformation in secondary school as the coverage on this
level is very bad. In many areas of the country secondary education does not exist at all
at the moment.*3*

5.2 Actual situation

As mentioned above, the ERL provides for two different ways to transform the
curriculum regarding language. There is one monolingual model and one bilingual one.
The monolingual model means teaching in Spanish with the option of learning an
indigenous language as a second language. The bilingual model means teaching in both
an indigenous language and in Spanish.**

So far the reform has focused on the rura areas. The strategy is to start with the
bilingual model in these areas as the need for transformation is greater there than in the
urban areas.**

Because of the linguistic situation, the plan for the cities is that the monolingual model
will be applied there. People are speaking many different languages but most people
speak Spanish to some degree. Even if their mother tongue is not Spanish, Spanish is
most of the time the language used to communicate between people from different
linguistic groups.**” The loyalty towards the indigenous languages is also lower in these
areas than in the rural areas.™*®

As of yet only the bilingual model has been introduced. Nowhere in the country has the
monolingual model been introduced systematically.**® There are only some sporadic
initiatives.*’ Luis Antonio Rodriguez, working with IBE in UNST-P, estimates that the
teaching of indigenous languages as second languages will be started in 2000.
According to Tomas Roble$! this delay of the introduction of the monolingual model

13 ETARE, 1993, pp 79-83.

4 1bid, p 54.

S ERL, Art 9.

36 Alb6, 1996, p 4.

537 Interview with Toméas Robles.

138 Albg, 1996, p 21.

9 |Interview with Carlos Cox, interview with Luis Antonio Rodriguez and Albd, 1998, p 5.

0 |Interview with Carlos Cox.

! Toméas Robles is the Director of the Department for Decentralization and Institutional Strengthening
within UNPDI.
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is caused by technical problems. It is difficult as it is to implement the bilingual model
and should the monolingual model be introduced now, it would jeopardize the bilingual
model and there would be arisk of endangering the whole IBE project.

As the monolingual model has not yet begun to be implemented, the students in the
cities only have access to education in Spanish, regardless of their mother tongue. In the
future when the monolingual model has been introduced, the teaching will still be in
Spanish but it will be possible to study an indigenous language as a second language. It
is very important to expand IBE to the urban areas as it is there the multiethnic focus is
needed, considering the mix of people living there. The intercultural focus is
fundamental to create a more equal society without discrimination between the ethnic
groups. In the end of 1997 there were no structured ideas on how to develop the
intercultural climate and attitudes in these areas.*

5.2.1 Nuclearization

The whole country is to be divided into nucleuses. The purpose of this system is to have
units with a population which is more or less homogeneous in respect of ethnic, cultural
and linguistic characteristics.** The objective of the nucleus is to assure the pedagogical
quality. Thisis done through a pedagogical advisor in each nucleus. Another purpose of
the nucleus is to strengthen the ethnic, cultural and linguistic identity of the local socio-
cultural groups through the school system.***

The organization of the school system in nucleuses is a precondition for starting with
curricular transformation and the introduction of IBE. It is supposed to simplify the
transformation. Through the nuclearization process it becomes visible what languages
are spoken in the different schools in a nucleus. To have homogeneous nucleuses
naturally helps, when it comes to distributing materials and trying to find a pedagogical
advisor speaking the right languages.**®> Nucleuses which are trilingual exist but are not
very common. In a trilingual nucleus there is education in Spanish and in at least two
indigenous languages in at least one of the schools in the nucleus.**® The vast mgjority
of the nucleuses in the rura areas is linguistically homogeneous. If this is not the case,
Xavier AIb6™ considers it reasonable either to reorganize the nucleus or to have a
multilingual focus**®

Nuclearization can be done in a few different ways. The first method is to consolidate an
already existing nucleus which fulfills the requisites needed for the reform. The second
method is to reorganize already existing nucleuses if they do not fulfill the criteria. If

142 Alb6, 1996, pp 4-5 and Albd, 1997, p 22.

143 SNE, 1996, p 6 and interview with Carlos Cox.
% |bid, pp 6-7.

%% |bid, p 11 and interview with Carlos Cox.

18 |Interview with Carlos Cox.

147 xavier Alb6 is an expert on bilingual education.
148 Albo, 1997, p 8.
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there are no existing nucleuses in an area, new ones have to be created.** This process
of nuclearization can be difficult, especialy in the urban areas as traditionally there are
no nucleuses as in the rura areas.™™ The process was supposed to be finished in the
rural areas in 1997 and in the urban areas in 1998."* According to Carlos Cox, who is
working with the nuclearization process, it will not be finished in areas with dispersed
population until the end of 1998, and in densely populated areas not until 1999. He also
says that according to the proposition, the goal is to form approximately 1700 nucleuses
in the country.

5.2.2 Curricular transformation

The curricular transformation started in 1996 in the classrooms.®? It was supposed to
start in 1995.%*® Statistics on the national level on how many schools or students that
have IBE was not yet available when this field study was carried out in Bolivia in
September and October 1998.™>* What is known is how many nucleuses have started the
curricular transformation. In September 1998 the number was 785. Of these it is
difficult to estimate how many nucleuses that have IBE. Carlos Cox estimates that 65%
of the nucleuses in transformation have introduced IBE, that is the bilingual model as
the monolingual model is not put in practice as of yet. This means that they have a
pedagogical advisor in the nucleus and that material for bilingual education is used. For
anucleus to be considered bilingual it is enough that only one school in the nucleus has
introduced the bilingual model. Consequently it is impossible to say how many of the
schools in the 65% of the 785 nucleuses that have instruction in the indigenous
languages. ™

Because of the nature of these statistics it is difficult to draw a conclusion on how far
the implementation process has come in exact figures. It is not known how many
schools that have education in the indigenous languages and neither is it known how
many students are instructed in their mother tongue. As the nuclearization process is not
finished it is not possible to know anything about how many schools and nucleuses will
have instruction in one of the indigenous languages when the whole country is reformed.
What exists is information about what languages the children speak but from this it is
impossible to draw conclusions as to what language is used for teaching. Several criteria
need to fulfilled if the education should be in an indigenous language; the children must
speak an indigenous language, the teacher must be able not only to speak but also to
read and write the same indigenous language as the children. The third criterion is that
the pedagogical advisor should aso be able to speak, read and write the indigenous

149 9NE, 1996, p 8.

%0 | nterview with Carlos Cox.

31 SNE, 1996, pp 9 and 27.
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language in question. The last thing is that the parents must accept that their children are
taught in their indigenous language® Problems connected to these criteria are
elaborated on below.

In the Guarani area the numbers of how many schools that have IBE are available. | do
not dare say that this area is representative of other areas in the country. It is a smaller
linguistic group than the Quechua and Aymara groups and it is not as diverse as the
Amazon-Multiethnic area with its many different linguistic groups. Furthermore several

of the Guarani schools have been part of PEIB, which means that they have had
education in the indigenous languages since the beginning of the 1990s. In the Guarani
area there are 300 schools. Of these 200 have started to be reformed. 120 schools are
officially bilingual schools but in reality only 60 schools are truly bilingual and these
truly bilingual schools are the schools who were part of PEIB. In the end all 300 schools
will have IBE, either the monolingual model or the bilingual model. In October 1998
only the bilingual model existed. The monolingual model is not functioning yet, just as
in other parts of the countfy’

As the reform started in the classrooms in 1996, the students who were involved from
the beginning are in their third year of IBE. The schools involved in the PEIB have at
the most had five years of bilingual education since that was how long the project
existed before it was terminated and the PEIB schools were incorporated into the
educational reform®

Part of the aim of the transformation of the curriculum is to use new teaching material.
For the bilingual model material has been produced for the first three years in three
languages, Aymara, Quechua and Guarani, by the central authorities responsible for the
implementation of IBE® New material is elaborated each year successiveljhe
process of elaborating and distributing this new material has been slower than planned
and it is still not working as it shout:

Part of the bilingual model is to learn Spanish as a second language. As stated above
this starts in the first few years of primary school. Because Spanish is now taught as a
second language, compared to before when it was the primary language of instruction, a
new methodology must be used and new materials need to be elaborated. As of
September 1998, Spanish as a second language had not started to be taught with the new
material anywhere in the count?. Some materials have been printed during 1998 but

as of September 1998 nothing had been distributed to the séfioktie production and

158 | nterview with Carlos Cox.
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distribution of the materials and didactic suggestions for Spanish as a second language
is going slower than planned. The teachers usually use the old methods and materials
which existed before the reform because of the delays. The reasons for this delay are
mainly financial and administrative. Not having materials adapted to the new system
could have adverse effects.’®*

In the other indigenous languages, i.e. not Quechua, Aymara, and Guarani, the
authorities responsible for implementing the reform have not been involved directly in
developing materials. They have only helped with technical assistance and some
financial assistance. In the areas represented by the Amazon-Multiethnic Educational
Council the languages are small and according to José AByuUE:DOB, which is an
indigenous organization representing many of these peoples, has started to elaborate
material in some of the more than 30 languages in this area with some technical and
financial assistance from the authorities.

The curricular transformation has not yet started in the classrooms in the Amazon-
Multiethnic area as of October 1998. As the socio-linguistic situation is different in

different places within the area, both the bilingual and the monolingual model will be
used™®

The explanation from the authorities why they focus on the implementation of bilingual
education for only the three largest language groups is that the situation is more difficult
regarding the other indigenous languages because they are very small. It is a costly
process to implement bilingual education for all these groups. Furthermore they claim
that there is no socio-linguistic diagnosis for these areas and that most of the people
from these groups speak Spanish. The authorities recommend other strategies of
implementation: NGOs, churches, international organizations and other private
initiatives. They consider this to be in line with the educational retdfrihat the
situation is very complex in these areas is agreed upon by Albd, but he also stresses that
these agseas are symbolically very important for the struggle towards a multicultural
society.

5.2.3 Teachers’ situation

An important part of implementing IBE is to make sure that there are enough teachers
educated in teaching according to the transformed curriculum and in the indigenous
languages. The teachers need to adapt to the new methodology and the new pedagogy,

164 Alb6, 1997, p 19.

165 José Abiyuna is the president of the Amazon-Multiethnic Educational Council and Secretary of
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and of course they need to master the languages they are teaching. The authorities are
aware of the fact that the teacher training isimportant for the reform to be successful .**

Generally there is a lack of educated teachers in the Bolivian school system. In some

places as many as 70 % of the teachers do not have any formal teachers'{5irieg.
situation with teachers without formal training is especially serious in the most
peripheral rural ared$' To solve this problem of lack of teachers, special education on
the level of secondary school with a specialization in pedagogy has been estdBlished.
First it was only planned that this education should be available in the smaller
indigenous languages in the lowlafdut now it exists in Quechua as weflIn this
pedagogical education on secondary level, education of IBE is an importafit it
pedagogical training on secondary level is not to be seen as a second-rate education for
the most peripheral rural areas, but as a first step within a much bigger process to
professionalize the teachéfs.

There are also plans in some areas to start a special education for teachers without any
formal training to give them the opportunity to get a formal degree while working as
teachers!’

Of the 24" schools for the training of teachers that functioned before the reform in
1994 it was planned that six of these would be transformed into schools specialized in
IBE.'”® Two would be in the Quechua area, two in the Aymara area, one in the Guarani
area and one for the Amazon-Multiethnic afaAt the moment the four schools in the
Aymara and the Quechua areas are in transformation but the process has juststarted.
Two of the schools in these areas have the potential of being trilingual in Spanish,
Aymara and Quechu& In the Guarani area the school for the training of teachers has
had education with specialization in bilingual education since 1995. This is the school
which has come the furthest in the process of educating teachers for the new system.
This school does not only educate teachers for bilingual education in Guarani, but also

19 Alb6, 1998, p 11.
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in four other smaller indigenous languages. This school is growing al the time. In

October 1998 the school had 172 students.*®® The school for the training of teachersin

the Amazon-Multiethnic area does not have any students yet studying to obtain a
teacher’s degree on the higher level. The lack of students who have finished secondary
school is a problem and therefore are not qualified to start teachers’ training at a higher
level. What exists at this school is teachers’ training at the level of secondary school to
be able to get teachers with some sort of pedagogical traffing.

According to Tomas Robles there are new plans for the education of teachers already,
even if the transformation described above is not at all concluded. The new idea is that it
will be possible to study bilingual education in all schools for the training of teachers. It
will be compulsory to study bilingual education a little bit and then it will be possible to
specialize in bilingual education for those who have that wish. The reasoning behind
this is that all teacher schools are supposed to be equal and to avoid segt&gation.

The teachers are fundamental factors in implementing the reform. Without their co-
operation, implementation would be very difficult. There are however problems with the
teachers’ situation and the transformation process. These problems need to be solved to
secure the success of the reform.

The attitude among the teachers and their unions has been negative regarding the
reform. The teachers are badly paid and their status is low. They are afraid of losing
their work stability. Some teachers are forced to have other jobs parallel to being a
teacher to be able to support themselves and their families. The teachers are also badly
informed about what the reform actually is about and they have practical problems
adapting to the new didactic skills that are neéfed.

One of the most recurrent problems with IBE, in improving the teaching situation in
rural areas, has been the lack of stability of personnel in the same school and in the same
classroom. A reason for this instability is the absence of basic services and basic
conveniences and the generally difficult living situation in the peripheral rural areas. It is

in these rural areas that the lack of teachers educated on a higher level is the greatest.
The teachers change to schools closer to the cities. To solve this problem it is suggested
that the teachers in these rural areas get a bonus. Another way to improve the situation is
to establish possibilities to study pedagogy on secondary level for the students from the
same community. Hopefully they are inclined to stay in their own community or in the
proximity and teach and in this way it is possible to increase the stability. In the schools
where the teacher has worked with the same students for the first three years of primary
school the results are better. It has been observed that there is a growing difference
between the traditional schools and schools in transformation. In the schools in

18 | nterview with Oscar Aramayo.

18 Interview with Luis Antonio Rodriguez.

185 Alb6, 1996, p 10 and interview with Tomas Robles.
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transformation the students are more creative, active and happy, especially in the classes
where the students have had the same teacher all first three years of primary school .**”

A major problem with the teacher training is that there is a lack of qualified professors
teaching in the schools for the training of teachers. Other problems are lack of human
resources and lack of material for the training of the professors. One suggestion to
increase the quality of the teachers’ training is to reduce the number of schools in order
to be able to increase the quality of the remaining Sfies.

According to Tomés Robles the teachers do not work enough hours and he considers it a
political problem to get the teachers to work more hours. He also thinks that to get the
system of the teachers to work a new law needs to be elaborated, concerning the teacher
occupation. The whole administrative system regarding teachers also needs to be
changed. Among the unions there is resistance towards these clianges.

5.3 Problems with the implementation

There are other problems with implementing the reform than the ones mentioned above.

5.3.1 Socio-linguistic situation

In preparation for the reform an “education map” was produced in 1993. This map
contains basic information about the communities in the country. Among other things it
contains information on the linguistic situation. The country has been divided into zones
based on the linguistic structure in the different areas. Another source of information
regarding the linguistic situation in the country is the census carried out in~1992.
When elaborating the structure of the bilingual education system the education map has
been used. The way this has been done has been criticized. The situation is much more
complicated than the education map makes pretence of. The zones must not be trusted
blindly and the situation needs to be discussed with the parents in the area in question.
The census contains much more sophisticated information regarding the linguistic and
educational situation in the communities than the education map. Mistakes have been
made in the process of implementation because the zones have been trusted to give the
whole picture of the linguistic situatidt:

5.3.2 Attitude problem
One problem with implementing IBE and specifically education in the indigenous

languages is that many people do not want education in the indigenous languages. Some
teachers and also parents consider it to be going backwards to teach in these

187 Alb6, 1998, pp 3-5.
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languages.®> Some people even consider it as repression to have education in the

indigenous languages.® The parents want their children to learn Spanish which has
better status than the indigenous languages. Some of this resistance is founded on the
misconception that the children will not learn any Spanish at al in the reformed
system.’®* There are other reasons why people are suspicious towards IBE. If the new
system with teaching in the indigenous languages is not successful and give immediate
results, this augments the resistance towards it. Good quality of the IBE, which is very
dependant on the particular teacher, is decisive for the attitude towards IBE.**

Representatives from the indigenous educational councils that | spoke to, i.e. the
Aymara, the Guarani and the Amazon-Multiethnic Councils, all agree that education in
the indigenous languages is an important part of the struggle for the indigenous
organizations, even though there is some resistance towards it among thé*feople.

It is agreed that one of the basic reasons for the negative attitudes towards IBE is lack of
information. Not everyone is aware of the fact, that the bilingual model which has the
indigenous language as the main language of instruction also has the goal to teach
Spanish to the students so they finally will master it very Welk has been observed

that in schools where it has been possible to verify that the teaching is truly bilingual
and where the teacher has been the same for the first three years of primary school, there
is a higher acceptance of the indigenous language. The indigenous educational councils
on local level have been important in explaining to parents resistant to IBE, that
bilingual education does not eliminate the teaching of and in Spahihe fact that

the new materials for teaching Spanish as a second language has not yet come into use,
does not lessen the suspicion and misconception that the new school system does not
teach Spanisfi?’

5.3.3 Role of the pedagogical advisor

The pedagogical advisor is an asset in each nucleus and the purpose of this advisor is to
help the teachers.

The pedagogical advisors are not always accepted by the teachers and the director at the
district level”® There have been problems with the co-ordination between the district
directors and the pedagogical advisStsin some instances there have been errors in
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assigning pedagogical advisors to the nucleuses. The languages of the pedagogical
advisor have not corresponded to the languages spoken by the pupils in the nucleus.?*

5.3.4 Political will

| asked several of the persons | interviewed if there is a political will in the society and
among politicians to implement the educational reform and IBE. The answers were
diverse and generally vague. One view expressed is that the political will was generally
better in the previous government, but that it depends very much on the specific persons
in the leading positions and that the attitudes can differ from person to person within the
same government.?%

Some people doubt the existence of a political will from the government, concerning the
implementation of IBE. In the Guarani area, the president of the Guarani indigenous
organization, APG, Enrique Camargo, and the president of the Guarani Educational
Council, Silvia Chumira, and also Xavier Guillaumet, director of T8k@an NGO
working with education in the Guarani area, all doubt the intentions of the government.
They claim that the real aim of the IBE is to Hispanisize and not to strengthen the
indigenous cultures. The educational reform is a result of international pressure and not
a result of the political will among the politicians in the couffftyThe reason for this

view is perhaps that the people that expressed this opinion all work in an area that has
been struck extra hard by the instability of personnel and the many changes of persons in
leading political position§>®

Albo writes that the most restrictive result of IBE should be that the number of persons
with an indigenous language as their mother tongue should at least remain at the same
levels and percentages when they learn Spanish as a second language. At the same time
the population monolingual in Spanish should not increase. If the population speaking
an indigenous language decreases when learning Spanish as a second language and the
number of monolinguals in Spanish increase, then the result is Hispanf8ation.

5.3.5 Other problems

In 1997 elections were held in Bolivia and there was a new government elected, with
implications for the implementation of the educational reform and IBE. On national
level the reform has been able to consolidate. It has survived three subsequent and
different governments. On departmental level and also on lower levels the situation has
been different. The changes there have been considerable and the IBE aspect as well as

22 | hid, pp 12-13, and interview with Tomas Robles.
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the general advancement of the reform have suffered from these major changes?® The
unjustified changes of personnel on the lower levels of the system are based on political
considerations rather than academic ones.®® In the Guarani area the assignment of
politicians with a negative view of IBE has made the process of implementation of IBE
there more difficulf°

On the district level local educational boards called BitBave been introduced and

this was not accounted for in the ERL. They have been introduced through a decree.
These boards substitute the role of the indigenous educational councils on district level
to some extent, and in a way abort or diminish the participatory function of the
indigenous councils in the educational reform as stipulated for in the ERL. The purpose
of the DILEs was to make the decision-making process more efficient but the DILEs are
not functioning as of October 1998 and there are already ideas about eliminating
them?? A representative of the Aymara Educational Council expressed the opinion that
the idea of the DILEs was to replace the participative organs on district level and to
break up the participatory structure of the indigenous educational councils. He further
argued that this was wrong because the status of the decree is lower than the status of
the ERL, and the educational councils were established by the ERL and the DILEs only

by a decreé®®

Another problem is the reduction of the budget for 1998 for the educational reform. It
has resulted in slowing down various activities of the reform, for example the
nuclearization process’ It has also resulted in the reduction of the number of
pedagogical advisofs®

Part of the aim of the reform is to organize libraries in schools. Libraries are important
to strengthen the role of the indigenous languages. A problem regarding this is that there
are not very many titles in the indigenous languéljes.

Of course the general problems of poverty, health, nutrition and infrastructure also affect
the implementation in a negative way. As stated above the poor conditions in the
peripheral rural areas are part of the reason why teachers move from these areas to more
central ones. The academic results of the pupils are also affected by the fact that they are
undernourished and need to work to help support their families. Another problem
connected to poverty is the high illiteracy rates. Many parents are illiterate and they can
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not help their children with the homework. In bilingual schools at least the parents can
help to some extent when it comes to the indigenous language.”’

5.3.6 Solutions to the problems?

Thereis a central plan to strengthen the reform and solve the implementation problems.

Part of the central plan is the organization of the indigenous educational councils. They

were recognized formally by a decree in 1998 but to some extent they have existed

before. The Amazon-Multiethnic Council was established in 1996, the Guarani Council

was established some time before that but it was institutionalized in 1997. The Aymara
and the Quechua Councils were established in 1997. The educational councils are
important in the work to strengthen the reform. They all work to defend IBE and their
work to organize the educational councils on lower levels is very impéttant.

Another part of the central plan is to strengthen the administration on district level. This
is very important because the district directors are key persons in the implementation
process and they need a framework within which they can operate. In October 1998
there was a new decree to decentralize the administration even more and to strengthen
the districts. The purpose of this is to be able to solve the problems closer to where they

occur?®

Many people see a need to normalize the indigenous languages. The status of the
indigenous languages is low. The mentality of the Bolivian people needs to change. The
indigenous languages need to be incorporated in all parts of society. Why study an
indigenous language when everything is in Spanish anyway? Perhaps the negative
attitudes towards bilingual education would change if the indigenous languages had a
better status and were used by for example government offfCials.

5.4 Perspectives for the future

Just as in primary school the curriculum of secondary school will be transformed. This
process has not yet started. Regarding IBE in secondary school there are no decisions or
tangible propositions at the moment. It is not agreed upon if it is at all possible to
expand the bilingual model to secondary school. Problems raised are for example that
the indigenous languages do not have enough vocabulary, that there are not enough
human resources and that there is a socio-political problem. The people speaking the
indigenous languages are poor and the prestige of the indigenous languages is not so
high?* Some people think it is possible to have instruction in the indigenous languages

27 Interview with Renato Martinez.
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in secondary school and even at university. They argue that the problems are only
technical and possible to solve.?”? De Varennes writes that a language may be ill-
equipped to be used in the classroom. It may not have been reduced to writing or it may
lack vocabulary. A state may therefore validly claim that it is reasonable not to provide
teaching in this particular language.?® However, this can not be justified in any situation
as any language can be reduced to written form and be developed and consequently used
as a vehicle in modern society, provided that it gets sufficient resources. The view of a
UNESCO meeting of specialistsin 1951, wasthat if the mother tongue is adequate in all
respects to be used as the language of instruction in university and other higher
education, it should be used. **

As some material for Spanish as a second language has been elaborated it is just a
matter of time before the material will be distributed. Hopefully this will be donein time
for the next school year.

The monolingual model is estimated to be introduced in 2000. If thisis possible so soon
isdifficult to know since the educational reform was allocated less money than expected
in the 1998 budget and this has slowed down parts of the implementation, among other
things the nuclearization process. Thisis not good as nucleraization is a precondition for
curricular transformation. If the nuclearization is slowed down many other parts of the
reform, including the introduction of IBE, are slowed down as a consequence.

222 | nterview with Luis Antonio Rodriguez and interview with Erwin Melgar.
2 De Varennes, 1996, p 97.
24 UNESCO, 1953, p 68.
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6 Concluding analysis

In this chapter | am going to try to answer the questions asked in the beginning of this
thesis that have not been answered already. Firstly |1 will discuss whether the Bolivian
law isin conformity with international law. Secondly | will discuss whether the practical
steps taken by Bolivia to implement education in the indigenous languages comply with
relevant international obligations.

6.1 Obligations according to international law

In the chapter on international legislation regarding the right of indigenous peoples to
education in the mother tongue, it is possible to discern two different ways to approach
the problem. Implementation can be evaluated by looking at non-discrimination and also
by trying to establish what the core of the right is. These aspects can be evaluated on
two levels: theory and practice.

In international law there exists some kind of right of indigenous peoples to education in
or of their mother tongue. It is, however, a bit difficult to establish how far-reaching this
right is. According to the ILO Convention No 169, which is binding on Bolivia, the
indigenous peoples have aright to learn to read and write in their indigenous languages
wherever practicable. Under certain circumstances, for example when a language group
isvery small or alanguage does not exist in writing, it may not be feasible for the state
to provide education in the indigenous language primarily because of the costs involved.
Under the ILO Convention No 169 this balancing act is legitimate. Where the line is
supposed to be drawn in general | can not say. The most practical solution would be to
look at each specific case and take into consideration, among other things, the factors
that | just mentioned. Considering other instruments in the area of indigenous peoples,
such as the UN Draft Declaration on Indigenous Peoples, which talks about education at
all levels and does not open up for balancing, | would say that the trend is to widen the
responsibility of states regarding the providing of education in the indigenous languages.

I have mentioned several non-discrimination provisions; the ICCPR, the ICESCR, the
CRC and the UNESCO Convention against Discrimination in Education. My
interpretation is that for an educational system to be non-discriminatory regarding
language, al children should have instruction in their mother tongue as the mother
tongue is the most effective way to instruct pupils at least in the primary stages of
education. If the state provides education in the mother tongue for some, it could be
discriminatory not to provide education in the mother tongue to others with a different
mother tongue. As the HRC has stated, not every differentiation is considered as
discrimination. In relation to this de Varennes mentions several factors that could be
relevant in determining what is discrimination and what is not. What this entails in
reality is that also in this situation a balancing of interests is legitimate. Not in all cases
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would it be discriminatory not to provide education in al the mother tongues in a
country. With this interpretation of the prohibition of discrimination in the context of
the right of indigenous peoples to education in the mother tongue, it is not necessary to
discuss if non-discrimination also implies aright to substantial equality.

| consider special measures of little relevance in the case of education in the indigenous
languages in Bolivia. Even though several scholars consider education in minority
languages a special measure, | do not agree. Generally education is provided by statesin
the mother tongue of the majority. In this case education should also be provided in the
mother tongues of the minorities, according to the reasoning above, and it would not be
a case of special measures but rather a question of equal rights.

| find two aspects of the right to education in the indigenous language especialy
interesting. Firstly if it gives aright to instruction in the indigenous language or if it only
entails aright to education of the indigenous language. Secondly, to what level the right
to instruction in or of the indigenous language extends.

According to the ILO Convention No 169, children do not have a right to be provided
with instruction in the indigenous language. They can be taught to read and write in the
indigenous language as a second language. The indigenous peoples can themselves
establish school systems with instruction in the indigenous languages, but this is
generally not the case in Bolivia as their system is formed for the state to provide
education. The non-discrimination in combination with the right to education
provisions, | interpret as obliging Bolivia to provide education in the mother tongue to
the indigenous peoples but it would not necessarily constitute discrimination not to, if
the language group is very small for example. Consequently Bolivia should provide
instruction in at least the larger indigenous languages in the country.

The ILO Convention No 169 states that children have the right to be taught to read and
write in their indigenous language. This implies that when the children know how to
read and write they do not have any right to further instruction in or of the indigenous
language. My interpretation of the prohibition of discrimination does not give much help
regarding to what level instruction in the mother tongue should be provided. Again it
depends on the specific situation. Some languages may not have vocabulary sufficient
for higher education and in this case the burden on the state would be great and the
burden would be even greater if the language was small.

A problem isthat it isnot clear in international law exactly at what pace a country has to
realize certain rights. In Article 2 of the ICESCR the states undertake to take steps to the
maximum of their available resources. The am is to progressively achieve the full
realization of the rights in the covenant of which the right to education is one. This
should be done by all appropriate means, including particularly the adoption of
legislative measures. The ILO Convention No 169 gives examples of measures to be
taken. The government should, with the participation of the peoples concerned, promote
the full realization of economic, social and cultura rights. This is very vague. In the
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paragraphs on education the wording is more specific. Education programs shall be
developed and implemented. Education measures shall be taken among all sections of
the national community. Even though these provisions say shall, they do not clarify in
what pace states should progress in realizing these rights and they do not give a specific
time limit to when the rights have to be fully realized. However, non-discrimination and
the principle of equal rights should be applied immediately.”®> Equality in theory might
be possible to realize immediately. Regarding factual equality, however, the situation is
more complicated and it is not realistic to expect states to be able to implement an
educational system which is non-discriminatory in fact immediately.

6.2 Bolivia’s compliance in theory

Bolivia has ratified the major international instruments of relevance to the right of
indigenous peoples to education in their mother tongue. They have aso changed the
Congtitution and implemented national laws introducing bilingual education. Further
they have allocated resources and developed a strategy to implement education in the
indigenous languages.

The ERL contains a non-discrimination provision and even if this does not comprise
language | think it is inherent that discrimination because of language is prohibited. In
any case, it would be desirable if it was expressly stated.

The Decree on the transformation of the curriculum provides for education in the
indigenous language on the level of primary school when the indigenous language is
mother tongue or the language predominantly used by the child. The rules on bilingual
education in secondary schools are vague. | interpret them as providing for instruction of
the indigenous language but not for instruction in the indigenous language. The Decree
does not mention bilingual education in higher education.

| would say that the national provisions live up to international obligations. The whole
school system is bilingual. Those with an indigenous language as their mother tongue
will have the opportunity to get instruction in this language in at least primary school.
After this the pupils will have at least the opportunity to study indigenous languages as
second languages. This complies with the provisions in the ILO Convention No 169. It
is difficult to determine to what level education in the mother tongue should be
provided, both under the ILO Convention and under the different instruments
prohibiting discrimination in education in combination with the right to education. If the
reformed system functions ideally then the students will have acquired sufficient
knowledge of Spanish at lower levels to have equal access to education in secondary
school and at higher levels where the instruction is in Spanish. The system is hence not
discriminatory in theory. My conclusion is that the national legislation in Boliviais in
compliance with international law.

5 Conversation with Gudmundur Alfredsson, 23 February, 1999.
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6.3 ...and in practice

International law does not indicate clearly at what pace the right to education should be
realized. The ILO Convention No 169 does not give much of a hint. Legidative
measures shall be taken and this has been done by Bolivia. Education programs shall be
developed and implemented. Bolivia has a strategy for implementing education in the
indigenous languages, authorities on different levels work with implementation and
instruction in the indigenous languages has started. There are however problems with
the implementation. It has been slower than planned. According to the original plan the
whole country should have been nuclearized by the end of 1998 but this has not been
achieved. The curricular transformation started one year later than planned. Regarding
materials there have been problems with the production and distribution. Materials for
Spanish as a second language was not in use as of September 1998. The reformation of
the teacher training is slow and this has put the brakes on the introduction of IBE. The
reduction in the 1998 budget for the educational reform has slowed down the
implementation further. It is not strange that a large reform involves problems,
especialy in apoor country with alack of human and material resources. However, it is
worrying that the budgetary allocations for the reform were reduced in the 1998 budget.
Two things regarding the implementation of IBE | find questionable and will hence
discussin more detail.

So far the Bolivian state has only initiated instruction in the indigenous languages
Quechua, Aymara and Guarani. The other smaller indigenous languages have in
principle been left to themselves so far. The authorities claim that the practical problems
are great and the costs would be considerable if instruction in these languages were to be
introduced. They trust private initiatives will solve the situation. CIDOB, representing
many of these smaller indigenous peoples, have started to develop material in some of
these languages. The question is if the government has a duty to provide education in or
of these small indigenous languages. As stated above | do not interpret international law
as to oblige states to do that in this situation. The Bolivian state has helped with some
financial and technical assistance regarding these smaller indigenous languages. Of
course it would be desirable if the Bolivian government took responsibility for
providing education in or of these smaller languages but | cannot see that by not doing
so Bolivia does not live up to the obligations in international law regarding
implementation.

As mentioned above the bilingual model will be the prevailing one in the rural areas. In
the urban areas the monolingual model will be introduced. This means that pupils with
another mother tongue than Spanish will not have the possibility to get instruction in
their mother tongue in the urban areas. They will have to do with instruction of this
language as a second language. It may be in conformity with the ILO Convention No
169 but it is questionable if it is in accordance with the non-discrimination provisions in
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combination with the right to education. It is legitimate to balance different factors and
the situation is in one way more complex in the urban areas than in the rural areas,
considering the mix of people living there resulting from people migrating from rural
areas. The language situation may not be very homogeneous. Further, Spanish is more
dominating in the big cities. This may mean that most people already speak Spanish and
do not have the same need for instruction in the indigenous language to benefit from
education. On the other hand it is a greater risk in the urban areas that the number of
people speaking indigenous languages decreases. Materials in the three largest
indigenous languages is not an obstacle since that already exist. It may be a little more
complicated to provide instruction in the indigenous languages in the urban areas but it
should not be insurmountable. Bolivian legidation is clear in this case. Pupils should be
instructed in their mother tongue in the primary years of school regardless of their
mother tongue is Spanish or an indigenous language and if they live in rural or urban
areas. My conclusion regarding this problem is that it is questionable if Bolivialives up
to the international obligationsin practice when it comes to instruction in the indigenous
languages only as second languages in the urban areas.

It is desirable that all indigenous peoples get instruction in or of their indigenous
languages. Children benefit most from education in their mother tongue and language is
vital in protecting indigenous cultures. The right of indigenous peoples to education in
their mother tongues may not be absolute, but within certain limits states should provide
education in the indigenous languages to the indigenous peoples in the country.
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