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Summary 
The right to damage in antitrust cases within the European Community 
arises from the case Francovich decided by the ECJ. The case established 
that the individual’s right to compensation could be based on Community 
law. The case also established that the national courts are required to apply 
the right to compensation regardless of the position of the national law. The 
first case to follow the principle established in Francovich was Banks. The 
Advocate General argued that the principle founded in Francovich should be 
applied also in this case. However, the ECJ was of another opinion and did 
not apply the rules of the Treaty in the case. In the case Factortame III, the 
principle was further elaborated.  
 
The first case where remedies for breach of antitrust rules were raised was 
Courage v. Crehan. The ECJ held that Article 81(1) and 82 EC creates a 
direct effect between the individuals as well as rights the national courts 
must protect. The individual can rely on the breach of Article 81(1) EC in 
national courts even if he is part of a contract liable to restrictions or 
distortion of competition. In the English Court of Appeal, the judges 
followed the line of the ECJ and based its decision on previous decisions 
made by the ECJ together with general Community principles.  
 
The Commission has published a Green Paper on damages actions for 
breach of the EC antitrust rues. The aim of the Paper is to find ways to 
improve the facilitation of damage actions in national courts. In a study 
commissioned by the Commission obstacles to successful damage actions 
are identified. The conclusion of the study is that the actions of damages in 
the Member States are undeveloped and that there is diversity in the 
approach taken to damage actions in antitrust cases. In the Green Paper 
three different questions regarding damages are mentioned; firstly the 
definition of damages, secondly the quantification of damages and thirdly 
split proceedings.  
 
One of the largest problem when calculating damages is to establish the 
counterfactual scenario; how would the situation been but for the violation 
of competition. Factors affecting this “but for” scenario, such as demand, 
range and competition, must be taken into consideration.  
 
A number of different calculation methods have been identified to calculate 
damages. The methods should not be seen separately but complements each 
other. The more simple methods can be used as cross checks to the more 
complex methods. The methods identified are the before-and-after method, 
the yardstick method, the cost-based method, the market share method, 
econometric modelling and theoretic modelling.  
 
When calculating lost profit, accounting, finance and economic 
methodologies are used to estimate the difference between the profit made 
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and the “but for” profit. Three different methods can be used for this 
calculation; the earning-based method, the market-based method and the 
asset-based method. In cases of exclusion, it is natural to calculate the 
damage by calculating the profit the undertaking would have made without 
the violation.  
 
If the violated part is a rival to the violator, it can be more relevant to 
calculate the lost profit due to the anti-competitive conduct. This calculation 
is normally based on the accounting of the undertaking.  
 
Some general problems can be related to calculation of damage. The time-
period aspect and the information availability are issues that must be 
recognised.  
 
When reviewing national damage cases, some general points can be made. 
Only a few Member States have rewarded damages in antitrust cases, no 
Member State is prescribed to use a certain calculation method and all 
calculation methods used have been simple and with no relation to 
econometric modelling.  
 
None of the methods is superior to the others. The choice of method must be 
made from the information and data available in the specific case.  
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1 Introduction  
Competition on an open market is one of the best guarantees for companies 
to increase productivity. Therefore, competition law enforcement is one of 
the key elements for economic growth in the European Union. The rules on 
antitrust law are found in Articles 81 and 82 of the EC Treaty and have the 
aim to deter anti-competitive practices forbidden by antitrust law and to 
protect firms and consumers from these practices and any damages caused 
by them1.  
 

1.1 Method 
The rules on damages actions in antitrust cases are unclear. In the Green 
Paper on damages actions for breach of the EC antitrust rules2, the 
Commission is focusing on damages actions alone3. By facilitating damage 
claims for breach of antitrust law, it will be easier for consumers and 
companies who have suffered losses due to infringement of antitrust law to 
recover damages from the infringement but also to strengthen the 
enforcement of antitrust law.4 The purpose of damage actions in antitrust 
law is to compensate those who have suffered a loss and to ensure full 
effectiveness of the antirust rules in the Treaty by discouraging anti-
competitive behaviour.5 In the absence of Community rules on the matter, 
the legal systems of the Member States have to provide detailed rules for 
damage actions.6 The first case to establish the obligation for national 
Courts to provide remedy for damages in antitrust cases was Courage v. 
Crehan7. The Green Paper outlines some of the obstacles that relates to 
damage actions. One of these obstacles is the calculation of damages.  
 
Little information exists on calculation of damages in antitrust cases. 
Quantification of damages in antitrust cases can be complex given the 
economic structure of the illegality and the difficulty of reconstructing how 
the situation would have been without the infringement. Therefore, it is 
necessary to look at calculation methods used in the US where more 
information can be found and damage assessments cases outside the field of 
antitrust. 
 

                                                 
1 Green Paper COM(2005)672 p. 3 
2 COM(2005)672 
3 Ibid., p. 4 
4 Ibid., p. 3 
5 C-453/99 Courage v. Crehan, paragraphs 26-27 
6 Ibid., paragraph 29 
7 Case C-453/99 
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1.2 Disposition 
In his thesis, I will first look at damages in antitrust cases from a general 
point of view and then look deeper at calculation of damages and different 
methods of calculation. In the second chapter, I am introducing the 
background on damages in antitrust cases from the view of the Francovich8 
case. It has been argued in literature that the right to damages arises from 
the principle founded in the Francovich case. I will then continue by looking 
at how the outcome of Francovich has been used in other cases ruled by the 
ECJ (European Court of Justice) in competition law cases.  
 
In the third chapter, I look more deeply into the first case, the Courage case, 
that raises the question of damages in cases of breach of antitrust rules. The 
English Court of Appeal asked for a preliminary ruling from ECJ in four 
questions regarding compensation in antitrust cases. The case has recently 
been decided in the English Court of Appeal. 
 
In the fourth chapter, I focus on the Commission’s Green Paper on damage 
actions for breach of the EC antitrust rules9. I will first present the general 
idea of the paper and then go deeper into how the paper handles the question 
of damages and the definition of damages.  
 
In the fifth chapter, I start with an introduction to calculation of damages by 
introducing different types of claims, the different damage parties and the 
burden of proof. I then present the different calculation methods and 
calculation of damages in cases of lost profit. I will also look at some 
problems related to the calculation methods. I  end the chapter with a look at 
cases of damages decided in national courts.  
 

1.3 Material 
As for material, I have, as a base, used the book Private enforcement of 
antitrust law in the EU, UK and USA by Clifford Jones from 1999. Little 
new literature can be found on the subject, I have therefore used two 
articles; Awarding damages for breach of competition law in English Courts 
– Crehan in the Court of Appeal by Renato Nazzini and Mads Andenas and 
New prospects for private enforcement of EC competition law: Courage v. 
Crehan and the community rights to damages by Assimakis Komininos for a 
deeper perspective on the subject. I have also used The Green paper on 
damages actions for breach of the EC antitrust rules published by the 
Commission and the Study on the conditions of claims for damages in case 
of infringement of EC competition rules, both the Comparative and the 
Analysis report, by Ashurst to a great extent. Lastly a report published by 
the Swedish Competition Authority, Metoder för att beräkna privat 
                                                 
8 Joined Cases C-6/90 and C-9/90 and C-9/90, Andrea Francovich and Others v. Italian 
Republic 
9 Above note 1 
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konkurrensskada och krav på precision i domstol, has provided information 
on the methods of calculation,  
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2 Background 
Few cases on liability arising from infringement of EC competition law 
have been ruled by the ECJ. In literature, it has therefore been argued that 
right to damages arises from the case Francovich10.11 The theory of 
Francovich has been further evolved by the ECJ in a number of cases, the 
most important cases being Banks and Factortame III. The development of 
the Francovich principle has lead to the first judgment on damage recovery 
in antitrust cases, the Courage12 case. 
 

2.1 Francovich 
In Francovich, the Italian State had failed to implement a Community 
directive. The failure to implement the directive had been established in a 
prior judgment by the ECJ. It is clear from the case that an individuals right 
to compensation can be directly based on Community law and not only on 
national law.  
 
The outcome of Francovich is applicable to private individuals as well as to 
undertakings and governments. The purpose of the Community right to 
damages is to assure effective protection of Community rights and must 
therefore logically be applied to any category of entity or undertaking which 
can be held responsible for breach of Community law.13

 
Two important points where made in Francovich. First, it confirms a 
principle of right to damages for breach of Community law. After 
Francovich it may no longer be of importance whether national law 
recognizes damage remedies because Francovich has forged a Community 
law damage remedy of wide scope that the Member States are forced to 
recognize and enforce. The right to compensation is founded directly on 
Community law.14   
 
Secondly, if a Member State does not provide for a fully effective judicial 
remedy for enforcement of Article 81 and 82 EC, the Member State may 
have been in breach of Article 10 EC where the Community law is given 
full protection. In other words, a Member State that does not judicially or 
legislatively provides for antitrust damage remedies for individuals and 
undertakings may itself be required to pay damages.15 The breakthrough in 
Francovich is therefore that the national courts are required to give effect to 

                                                 
10 Above not 8 
11 Komninos, New Prospects for Private Enforcement of EC Competition Law: Courage v. 
Crehan and the Community Right to Damages, p. 454 
12 Above not 7 
13 Jones, Private Enforcement of Antitrust Law in the EU, UK and USA, p. 71 
14 Ibid., p. 72 
15 Ibid., p. 73 
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the right to compensation in private enforcement actions regardless of the 
position in national law. 
 
There is no compelling reason to differ between State and individual 
liability for damage caused by infringement of Community law because the 
effectiveness and liability of Community law is not affected by the identity 
of the perpetrator.16

 

2.2 Post Francovich 

2.2.1 Banks 
The first case to apply the judgment of Francovich in a competition law case 
is Banks17. In Banks, a private company claimed that British Coal had 
abused its dominant position as a supplier of coal for electricity production. 
The ECJ decided not to apply the rules of the Treaty. The national courts 
could not entertain actions for damages if there was an absence of a 
Commission decision on compatibility with those rules.  
 
However, Advocate General Von Gerven did argue for the principles in 
Francovich to be applied in this case. The Advocate General argued for 
recognition of Community rights to obtain reparation in respect of loss of 
damages as a result of infringement of the Community rules which had 
direct effect.18 In the opinion of the Advocate General, the basis established 
in Francovich was also applicable in cases of “breach of a right which an 
individual derives from an obligation imposed by Community law on 
another individual”. “The full effect of Community law would be impaired 
if the former individual or undertaking did not have the possibility of 
obtaining reparation from the party who can be held responsible for the 
breach of Community law – all the more so, evidently, if a directly effective 
provision of Community law is infringed.”19 The Advocate General was of 
the opinion that a Community right to damages in competition law would 
make the Treaty’s rules on antitrust law more operational.20

 

2.2.2 Factortame III 
In the joined cases Brasserie du Pêcheur and Factortame III21 the ECJ 
further elaborated the principles of Francovich. The court rejected the 
opinion that the principles only could be applied to situations where the 
provisions of Community law breach were not directly effected. The right to 
                                                 
16 Komninos, New Prospects for Private Enforcement of EC Competition Law: Courage v. 
Crehan and the Community Right to Damages, p. 454 
17 Case C-128/92 
18 Ibid., Advocate General’s Opinion, paragraph 37 
19 Ibid., paragraph 43 
20 Ibid., paragraph 44 
21 Cases C-46/93 and C-48/93 
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rely only on directly effective provisions was only a minimum guarantee 
and is not in itself sufficient to ensure full implementation of the Treaty.22 
The court was of the opinion that if individuals cannot obtain remedy when 
their rights are infringed the Community law would be weakened and that 
the “right to reparation is the necessary corollary of the direct effect of the 
Community provision whose breach caused the damages sustained”.23

 
The court repeated its statement from Francovich saying that the Member 
State must make reparation for the consequences of the loss and damages 
caused in accordance with the national rules on liability and that these rules 
flows directly from Community law.24

 
The court also discussed the extent of reparation required and concluded 
that it was for the national legal system to set the criteria. However, 
according to the court, certain items are permissible or required, including; 
mitigation of damages obligations, loss of profits in economic or 
commercial litigation and exemplary damages.25

 

2.3 Courage v. Crehan 

2.3.1 The ECJ Judgment 
The first cases where the ECJ dealt with substantive aspect of private 
enforcement were in Courage26 where the question of remedies in cases of 
breach of antitrust rules was first raised.27  
 

2.3.1.1 Facts of the Case 
In 1990 Courage Ltd, a brewery, and Grand Metropolitan plc, a catering and 
hotel company, agreed to merge their leased public houses (“pubs”) and 
found Inntrepreneur Estate Ltd (“IEL”) equally owned by Courage and 
Grand Met. In an agreement concluded between IEL and Courage it was 
stated that all IEL tenants had to buy their beer exclusively from Courage. 
The prices for beer were specified in a price list applicable to the pubs 
leased by IEL.28  
 
In 1991, Mr Crehan signed two 20-year leases with IEL with the condition 
only to purchase beer from Courage. The tenant had to purchase a minimum 
quantity of specified beers and the IEL agreed to produce the supply of beer 
by Courage at the price showed in the price list. The rent was under regular 
                                                 
22 Ibid., paragraph 20 
23 Cases C-46/93 and C-48/93, paragraph 22 
24 Ibid., paragraph 67 
25 Ibid., paragraphs 84-90 
26 Case C-453/99 
27 Komninos, New Prospects for Private Enforcement of EC Competition Law: Courage v. 
Crehan and the Community Right to Damages ,p. 449 
28 C-453/00 Courage v. Crehan, paragraph 3 
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review and was to be the highest of the rent for the immediately preceding 
period or the best open market rent obtainable for the residue of the term on 
the other terms of the lease.29   
 
In 1993, Courage brought an action against Mr Crehan for recovery of 
unpaid deliveries of beer. Mr Crehan contested the action saying it was 
contrary to Article 85 (now Article 81) EC. He also counter-claimed for 
damages on the ground that Courage sold beer to independent tenants at a 
lower price than the price in the price list imposed on IEL tenants. The 
higher prices reduced the profitability of the tied tenants forcing them out of 
business.30

 
The standard lease agreement used by the Courage, Grand Met and their 
subsidiaries was notified to the Commission in 1992. In 1993 the 
Commission published a notice stating its intention to grant an exemption 
under Article 85(3) (now Article 81(3)) EC. The notification was withdrawn 
in 1997 followed by a new standard lease from IEL, also notified to the 
Commission. The new lease is not at issue in the main proceedings since the 
action concerns the beer tie under the old lease.31

 
The Court of Appeal referred the question to the ECJ on the ground that 
English law does not allow the party of an illegal agreement to claim 
damages from the other party. Because of this, Mr Crehan’s claim for 
damages would fail since the Court of Appeal considered the agreement 
illegal.32  
 
The Court of Appeal had in a prior judgment held that Article 85(1) (now 
Article 81(1)) EC had the intention to protect third parties and not parties of 
prohibited agreements since they where the cause, not the victim, of the 
agreement.33

 
The following questions were therefore referred to the ECJ:34  
 

1. Is Article 81 EC (ex Article 85) to be interpreted as meaning that a 
party to a prohibited tied house agreement may rely upon that article 
to seek relief from the courts from the other contracting party? 

 
2. If the answer to Question 1 is yes, is the party claiming relief entitled 

to recover damages alleged to arise as a result of his adherence to the 
clause in the agreement which is prohibited under Article 81? 

 
3. Should a rule of national law which provides that courts should not 

allow a person to plead and/or rely on his own illegal actions as a 

                                                 
29 Ibid., paragraph 5 
30 Ibid., paragraphs 6 and 7 
31 C-453/99, paragraphs 8-9 
32 Ibid., paragraphs 10 and 11 
33 Ibid., paragraph 12 
34 Ibid., paragraph 16 
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necessary step to recovery of damages be allowed as consistent with 
Community law? 

 
4. If the answer to Question 3 is that, in some circumstances, such a 

rule may be inconsistent with Community law, what circumstances 
should the national court take into consideration? 

 

2.3.1.2 The Judgment 
The ECJ begins with stating that the Treaty is not only the subject for 
Member States but also for their nationals. It gives both burdens on and 
rights tn individuals that become their legal assets. The rights are not only 
those that are clearly stated in the Treaty, but also those that are imposed in 
a clearly defined manner by the Treaty on both individuals and the Member 
States and the Community institutions.35

 
The court continues by addressing the importance of Article 85 (now Article 
81) EC saying that it “constitutes a fundamental provision which is essential 
for the accomplishment of the tasks entrusted to the Community and, in 
particular, for the functioning of the internal market”36.  
 
Articles 85(1) and 86 (now Articles 81(1) and 82) EC creates a direct effect 
in relations between the individuals and creates rights which the national 
courts must protect.37  
 
From that reasoning, the court states that it is clear that an individual can 
rely on a breach of Article 85(1) (now Article 81(1)) EC in a national court 
even though he is part of contract liable to restrictions or distortion of 
competition.38  
 
The possibility to seek compensation for loss caused by such a contract 
must be guarded by the national courts. The task of the national courts is to 
apply the Community law in areas within their jurisdiction and ensure that 
the rules take full effect to protect the rights of the individual.39 That 
effectiveness would be put at danger if an individual cannot seek 
compensation caused by a contract or by conduct liable to restrict or distort 
competition.40 “There should not therefore be any absolute bar to such an 
action being brought by a party to a contract which would be held to violate 
the competition rules”41. 
 
The court continues by saying that in the absence of Community rules, the 
national legal systems of the Member States have the jurisdiction to lay 

                                                 
35 Ibid., paragraph 19 
36 C-453/99., paragraph 20 
37 Ibid., paragraph 23 
38 Ibid., paragraph 24 
39 Ibid., paragraph 25 
40 Ibid., paragraph 26 
41 Ibid., paragraph 28 
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down the details regarding procedural rules governing actions of the rights 
of individuals that derives directly from Community law. These rules must 
not be less favourable than national rules governing similar domestic 
actions. The rules cannot render the exercise of rights conferred by 
Community law, the principles of equivalence and effectiveness becoming 
practically impossible or excessively difficult.42

 
National courts can, if the above circumstances are fulfilled, deny a party 
who is significantly responsible for distortion of competition the right to 
obtain damages from other contracting parties. The national court should, 
when assessing a party’s responsibility, take into account the economic and 
legal context, the respective bargaining power and conduct of the parties, 
whether the party who claims to have suffer loss is in a weaker position than 
the other party and therefore cannot negotiate the contract freely and if part 
of a network the effects on competition of similar contracts.43

 

2.3.1.3 The Advocate General 
Advocate General Mischo in his opinion argues that it is clear from the facts 
from the Court of Appeal that Mr Crehan can succeed in the case only if he 
can rely on rights deriving from the EC Treaty rights the national court must 
consider.44  
 
The Advocate General continues by saying that an individual must be able 
to go before the national court to seek enforcement of all the consequences 
of automatic nullity of contractual matters incompatible with Article 81 EC. 
Article 81 EC must therefore be “interpreted as meaning that a party to a 
prohibited lease of a public house containing an exclusive purchase clause 
may rely on the nullity of that lease before the courts”45.46

 
The second question47 laid before the ECJ must be interpreted to mean 
whether Community law precludes that rule of English law.48 Article 81 EC 
precludes direct effect in the relation between directly created rights and 
individuals which the national courts must safeguard. This must be seen as 
including the right to protect individuals from the effect of an agreement, 
which is automatically void. It is primarily third parties who can benefit 
from such protection. A party to the agreement can normally not benefit 
since he is the cause of the agreement, based on that a party may not benefit 
from his wrongdoing. However, the responsibility of a party’s wrongdoing 
should be measured in regard to the party’s responsibility of the distortion 
of competition. If he genuinely bears such responsibility, he cannot profit 
from his wrongdoing by enjoying protection against the agreement in the 

                                                 
42 Ibid., paragraph 29 
43 Ibid., paragraphs 31-34 
44 C-453/99 Opinion of Advocate General, paragraph 16 
45 Ibid., paragraph 27 
46 Ibid., paragraphs 25 and 27 
47 Above chapter 3.1.1 
48 C-453/99 Opinion of Advocate General, paragraph 32 
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way a third party can. If the responsibility is less significant, there is not a 
reason why the party should not be protected by Article 81 EC. The party 
has in that case had the agreement imposed upon him rather than freely 
entering it. The party has more in common with a third part rather than with 
the author of the agreement.49   
 

2.3.1.4 Analysis  
The ECJ had to choose between two routes when judging the case, either the 
traditional way or the integrationist way. It could consider the whole 
question of damage as a question for national law where the Community 
law is the minimum requirements of equivalence and practical non-
impossibility or adequacy, or it could proceed in the recognition of a 
Community right in damages as Advocate General Van Gerven proposed in 
Banks and many commentators had urged. The court followed the latter 
way.50  
 
If the court had followed the Advocate General Mischo’s opinion, it would 
have been unfortunate for the whole cause involved in the case. It is not 
very common for national courts to refer similar questions on civil liability 
arising out of the Treaty competition rules.51  
 
The Courage case stresses the importance of the principle of equivalence 
and effectiveness with delegating further questions to national laws and 
courts. The concern of the case is the effectiveness of the Community law 
and effective judicial protection. The case is of importance for general 
Community law and must therefore be seen in the context of earlier case law 
on State liability.52   
 
The principle of effectiveness-effective protection have been used by the 
Court in different cases in order to strike down or check national rules that 
may impair with Community law-based rights. The result of this protection 
can be attained not only by positive common prescription by the court, as 
Factortame III, but it can also be served in other areas with other measures 
in a more indirect-negative way. The positive way is defined by the 
pertinent constitutive conditions and the negative way by checking if the 
executive conditions governed by national law offend the principle of 
equivalence and effectiveness-adequacy. The court has stressed, both in 
Francovich and in Factortame III, the need for flexibility by saying that the 
liability arising “depends on the nature of the breach of Community law 
giving rise to the loss and damage”53.54

                                                 
49 Ibid., paragrapghs 37-39 and 42-44 
50 Komninos, New Prospects for Private Enforcement of EC Competition Law: Courage v. 
Crehan and the Community Right to Damages, p. 466 
51 Ibid., not. 84 
52 Komninos, New Prospects for Private Enforcement of EC Competition Law: Courage v. 
Crehan and the Community Right to Damages, p. 473-474 
53 Case C-6/90 and C-9/90 and C-9/90 Francovich, paragraph 38 and case C-46/93 and C-
48/93 Factortame III, paragraph 38 
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Many unexplored issues are left unanswered in Courage. The case is more 
of the type of Francovich than Factortame III since it is the first case in the 
field, setting the principle.55

 

2.3.2 The High Court Judgment 
The case reverted in the English courts and came to trial in the High 
Court56.   
 
In the High Court, the claim by Mr Crehan failed. The judge, Mr Justice 
Park, held that it failed on the evidence since it was not proved that the 
balance of probabilities, that in the relevant period the UK market for the 
supply of beer to on-licensed premises, was foreclosed. He argued that 
Inntrepreneur’s argument that its standard lease did not infringe Article 
81(1) EC was not an abuse of process and that the court was not bound by 
the decisions made by the Commission in previous cases57.  
 
Mr Crehan argued that the standard lease of Inntrepreneur hade been 
notified to the Commission and that the Commission took the view that it 
infringled Article 81(1) EC. The reason the Commission did not make a 
formal decision was because Inntrepreneur withdrew its notification. The 
High Court judge firstly held that the Commission never adopted a formal 
decision which Inntrepreneur could bring an action on for annulment under 
Article 230 EC. Secondly, the Commission never engaged in a full debate 
on the application of Article 81(1) EC. Thirdly, Innetrepreneur was 
suggested by the Commission to withdraw its notification and that it was up 
to the national courts to decide whether Article 81(1) EC was infringed. 
Fourthly, Inntrepreneur never conceded that the standard lease infringed 
Article 81(1) EC.   
 
Mr Crehan held that previous decisions58 should be adopted in this case. 
The judge disagreed saying that, firstly, Inntrepreneur was not a party of 
those proceedings. Secondly, it was not possible to justify passages of the 
Commission’s decisions on the basis of evidence before the court. Thirdly, a 
considerately body of evidence was before the court enabling it to decide the 
point. Fourthly, the Commission had in a letter stated that the national 
courts was to decide whether Article 81(1) EC was infringed.  
 

                                                                                                                            
54 Komninos, New Prospects for Private Enforcement of EC Competition Law: Courage v. 
Crehan and the Community Right to Damages, p. 474 and 477-478 
55 Ibid., p. 478 
56 Bernard Crehan v Inntrepreneur Pub Co (CPC) [2003] UKCLR 834. Judgment of the 
High Court of England and Wales 
57 Scottish & Newcastle [1999] OJ L186/28, Bass Holdnings Ltd, Bass Lease [1999] OJ 
L186/1, Whitbread [1999] OJ L88/26. The cases regard agreement between different parties 
but addressing the issue of foreclosure of the market at the relevant times. 
58 Ibid. 
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The judge concluded by saying that Mr Crehan had failed to establish that 
the UK market for the supply of beer to the on-licensed premises was 
foreclosed by addressing the evidence. Mr Crehan was not awarded 
damages.59

 

2.3.3 The Court of Appeal Judgment 
The judges in the Court of Appeal60, Lord Justice Peter Gibson, Lord Justice 
Tuckey and Sir Martin Nourse, reversed the judgement of the High Court 
and awarded Mr Crehan damages. The main reason for doing so was that the 
court gave more weight to the Commission’s decisions in Scottish & 
Newcastle, Bass Holdings Ltd, Bass Lease and Whitbread61. The court 
started by confirming two points from the High Court. Firstly, 
administrative decisions from the Commission are not legally binding for 
anyone but parties directly addressed. Secondly, it was not an abuse of 
process from Inntrepreneur to argue that the standard lease did not infringe 
Article 81(1) EC. However, unlike the High Court, the Court of Appeal rely 
on a number of Community principles: the principle of cooperation under 
Article 10 EC, the principle of full effectiveness of Community law and the 
principle that national courts should avoid giving judgment that are in 
conflict with decisions adopted by the Commission. Therefore, the Court of 
Appeal adopted the decisions of the cases Scottish & Newcastle, Bass 
Holdings Ltd, Bass Lease and Whitbread, despite the fact that these cases 
where related to agreement between different parties.  
 
The weight to be given to decisions made by the Commission in cases 
relating to the same kind of facts but between different parties depends on 
different Community principles. First, In order to achieve the objectives of 
the Treaty, Article 10 EC requires Member States to cooperate with 
Community institutions. One of those objectives is the establishment of a 
system to ensure that competition on the common market is not distorted. 
Secondly, the different tasks of the Commission and national courts in the 
application of EC competition law presuppose the primacy of the 
Commission’s role. Thirdly, the principle of legal certainty will not be 
guaranteed if the national courts give judgment in conflict with decisions 
made by the Commission. Therefore, decisions by the Commission must be 
taken into account if they are relevant for the case even though they are not 
legally binding.62

 

                                                 
59 Nazzini and Andenas, Awarding Damages for Breach of Competition Law in English 
Courts – Crehan in the Court of Appeal, p. 1193 
60 Bernard Crehan v Inntrepreneur Pub Co (CPC) [2004] EWCA Civ 637, Judgment of the 
Court of Appeal of England and Wales 
61 Above not 54  
62 Bernard Crehan v Inntrepreneur Pub Co (CPC) [2004] EWCA Civ 637, paragraphs 97-
98 
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The court concluded by saying that decisions by the Commission that are 
not legally binding must still be adopted by national courts if they are 
relevant for the factual issue.63

 

2.3.3.1 Analysis 
It must be seen as clear that the judgment made by the Court of Appeal is 
more in line with the ruling of the European Court of Justice than the 
judgment made by the High Court. The safeguard of the effectiveness of the 
Community law is not protected by the possibility of damage awarding. The 
protection must be measured in remedies actually awarded in concrete 
cases. If damages where rarely awarded because of the claimant’s 
difficulties in discharging the burden of proof, the effectiveness of the 
Community law would be set aside. Therefore, the judgment of the Court of 
Appeal is important for the development of remedies for breach of 
Community law that is directly effective.64

  
The fact that the Court of Appeal is basing its factual findings on the 
evidence of previous decisions made by the Commission dealing with the 
same issue but between other parties regarding a different agreement is a 
significant change. The earlier established principle of “a strict rule of 
privity applies to limit the binding effect of findings of fact or law by 
judicial or administrative authorities to the parties, their privies, or 
successors in title”65 is abandoned.66  
 
The primary point in the judgment of the Court of Appeal is the binding 
capacity of Community law. The question is how to weigh the factual 
findings made in a decision by the Commission in national law between 
different parties and relating a different agreement.67 The judgement of the 
Court of Appeal can be of great importance if other national courts follow 
the same approach. It extends the effect of the Commission’s decisions to 
third parties in proceedings of similar issue of the decision.68  
 

2.4 Summary 
The Francovich case has founded the base for all damage rewarding. The 
principle of the individuals right to damages based on Community law has 
been further developed in Banks and Factortame III. This principle was 
applied in the first case regarding damage rewarding in an antitrust case, 
Courage.  

                                                 
63 Nazzini and Andenas, Awarding Damages for Breach of Competition Law in English 
Courts – Crehan in the Court of Appeal, p. 1197-1198 
64 Nazzini and Andenas, Awarding Damages for Breach of Competition Law in English 
Courts – Crehan in the Court of Appeal, p. 1193 
65 Ibid. 
66 Ibid. 
67 Ibid.  
68 Ibid., p. 1208-1210 
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Still, many questions regarding damage for breach of antitrust rules are left 
unanswered. The Commission  published a Green Paper69 on damage 
actions for breach of the EC antitrust rules in 2005. The aim of the Paper is 
to improve the facilitation of damage actions in national courts.70 The main 
points of the Paper are presented in chapter three of the thesis.  

                                                 
69 COM(2005)672  
70 COM(2005)672, p. 6 
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3 Green Paper 

3.1 Introduction 
The aim of the Green Paper71 and the Commissions Staff Working Paper72 
is to find ways to improve the facilitation of damage actions in national 
courts. The compensation of victims and the enforcement activities of public 
enforcement authorities will hereby be better. This is part of enforcement of 
Community competition law. The paper deals with the question of private 
enforcement and not public enforcement. The difference is that private 
enforcement is legal actions brought by the victim of anti-competitive 
behaviour before the national court, whereas in public enforcement the 
public authority investigate suspect violation of competition law being able 
to impose measures such as fines on infringing undertakings.73

 
In private damage actions, is it fundamental that the victim of a violation 
who suffers loss is entitled to compensation. Damages be claimed in actions 
both between co-contractors and third parties. Improved private 
enforcement will help make the market open and competitive. By making 
the opportunity to enforce rights better the competition rules and the 
involvement will be brought closer to both the citizens and the business.74  
 
The advantages for private parties to have availability of private actions are 
many. For example the claim can be combined with other claims and the 
court can apply civil sanctions to contractual relationship at the same time as 
hearing the damage claim. In the wider context, the competition can 
encourage innovation and efficiency and lead to improved growth and 
productivity. The reason for competitiveness is to achieve an open and 
competitive market and ultimately a higher standard of living. This is 
acknowledged in the Commission’s Action Plans for the renewed Lisbon 
Strategy forming a Partnership with the Member States.75  
 
Despite the importance of the advantages of the private enforcement, it is 
also important to consider the costs associated with private competition law 
litigation in the case of unmeritorious or not well founded claims. The aim 
of the Commission is to find better ways to compensate for breach of 
antitrust rules, but at the same time to avoid situations where defendants 
settle because the litigations costs are too high.76     
 

                                                 
71 COM(2005)672 Green Paper Damages actions for breach of the EC antitrust rules 
72 COM(2005)672 Commission Staff Working Paper, Annex to the Green Paper Damages 
actions for breach of the EC antitrust rules  
73Ibid., p.6 
74 Ibid., p.6-7 
75 Ibid., p.7 
76 Ibid., p8 
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The private actions should be seen as a complement to the public 
enforcement and not as a replacement. The public enforcement is still 
necessary for detecting anti-competitive practices such as cartels. The 
authority will still play a strong role in cases where a full economic analysis 
is necessary.77  
 
The Commission commissioned a study78 to identify and analyse the 
obstacles to successful damages actions in the Member States of the 
European Union. The conclusion of the Study is that the actions of damages 
are totally undeveloped and that there is an astonishing diversity in the 
approach taken towards breach of EC antitrust rules by the Member States. 
Only a limited number of successful damages awards for breach of EC 
antitrust rules since 1962 where found. The Study outlines a number of 
obstacles related to private enforcement of EC antitrust rules found in the 
different Member States. The obstacles identified are the following: 
 

1. Collective actions 
2. Fault 
3. Burden and standard of proof 
4. Collection and presentation of evidence 
5. Evidential value of national competition authorities and national 

court decisions 
6. Qualification of damages 
7. Passing on defence and indirect purchase claims 
8. Amount of damages 
9. Time limitations 
10. Costs 
11. Applicable law 

 
While the European system of antitrust litigation is underdeveloped, the 
system in the US offers strong incentives to bring actions before the court. 
The most notable features of the US system is the availability of treble 
damages, adapted rules on costs and the possibility to amalgamate small 
claims into one effective claim under class action procedural rules. The US 
system is often described as encouraging unmeritorious or vexatious 
litigations.79  
 
A clarification of the rules on damage in breach of antitrust rules will lead to 
more legal actions. If the rules are more clear, potential claimants will know 
which rules they will face in the court before they commence an action and 
this will encourage litigation.80  
                                                 
77 COM(2005)672 Commission Staff Working Paper, Annex to the Green Paper Damages 
actions for breach of the EC antitrust rules, p. 8 
78 Study on the conditions of claims for damages in case of infringement of EC competition 
rules, published on the DG Competition’s website on 2 September 2004. The study is 
carried out by the law firm Ashurst. The study can be found at: 
http://ec.europa.eu/comm/competition/antitrust/others/actions_for_damages/study.html 
79 COM(2005)672 Commission Staff Working Paper, Annex to the Green Paper Damages 
actions for breach of the EC antitrust rules, p. 15 
80 Ibid. p.15-16 
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When creating a levelled play field of the EC rights enforcement across the 
Member States, a litigant will have the same protection in the whole 
Community. If a litigant of one Member State faces a better chance in his 
national court than another litigant in another Member State, the substantive 
body of the Community competition law will not be uniformly enforced all 
over the Community. It is essential that the same rules of the rights of the 
European citizens are applied all over the Community and that all citizens 
have the same protection.81  
 

3.2 Damages 
In the Green Paper, the Commission focuses on three different questions 
regarding damages. Firstly, it deals with different approaches taken from 
Member States to calculate the basis of damages in order to make it more 
attractive to file a damages claim. Secondly, the Commission is focusing on 
different methods of quantification both by showing ways to calculate the 
damage and showing a more equity based approach. Thirdly, the 
Commission is considering procedural alternatives by splitting the finding. 
 

3.2.1 Definition of Damages 
Compensation is defined as granting a person kind or money for the loss he 
suffered. It must be distinguished from restitution where a person is put in 
the situation he was before the infringement. Some Member States will only 
give compensation if restitution is impossible or extremely difficult.82  
 
Damages can also be structured as an action for recovery of illegal gain 
caused by the infringement. The recovery is not for the loss suffered but for 
the gain made by the defendant from the infringement. This can be of more 
advantage to the claimant if the gain of the defendant is exceeding the loss 
of the claimant.83  
 
Another structure of the damage can be in the form of exemplary or punitive 
damage. It is a sort of punishment of the defendant for breaching the law 
and to deter him from repetition of the wrongful conduct. It can also be seen 
as compensating for aspects that are too difficult to estimate. Mostly, 
punitive damage goes deliberately beyond compensation to achieve a higher 
degree of deterrence or to reach policy goals. In the case Factortame III84, it 
can be read that if domestic law allows punitive damages in cases similar to 
damage actions in breach of antitrust law, it would also be possible to allow 

                                                 
81 COM(2005)672 Commission Staff Working Paper, Annex to the Green Paper Damages 
actions for breach of the EC antitrust rules, p. 16 
82 Ibid., p. 34 
83 Ibid. 
84 Above not 19 
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punitive damages in antitrust cases.85 It is important to remember that not 
all Member States exclude punitive damages as being contrary to their 
public policy. It must therefore be considered whether it would be 
appropriate to allow national courts to award more than single damages in 
more serious antitrust infringements. It would create a clear incentive for 
claimants to file a damage claim.86   
 
As for the award of interest, both the interest rate and the point in time are 
of importance. They must both be at a lever where the real values are 
compensated. A number of possible times from when the interest can be 
awarded exist. It can be from the time of the infringement, the time of the 
injury, the time of a demand for payment, the time of the notice to stop the 
breach, the time of the filing of a claim or the time of the judgment. If the 
award of interest is set at a higher level than the real value, the interest can 
be seen as a technique to increase deterrence87. 88  
 

3.2.2 Quantification of Damages 
Quantification of damages is complex due to the economic nature in 
competition cases and the difficulty to reconstruct the situation of the 
claimant that would have existed if the illegality would not have happened. 
The loss if often measured by the “but for” principle; the difference between 
the claimant’s actual situation and the situation he would have been in “but 
for” the illegal conduct. The claimant is compensated for the actual losses 
and profits that would have been gained as well as hypothetical situations 
the claimant would be in if the infringement would not have occurred. To 
establish this “but for” scenario (the prices, profits, costs, market situations 
etc.), a number of methods exist.89  
 
The most common claims in antitrust cases are overcharges (increased 
prices in cases of cartels or excessive prices in cases of dominant position) 
and lost net profits (predatory pricing or refusal to supply). The overcharge 
can consist of two parts, damages due to the infringement (higher prices) 
and lost profits if the purchased bought fewer goods and made less profit 
due to that he could only produce fewer products.90  
 
Methods used for calculation of damages should not be seen separately, they 
are complementary since many of them can be considerate in the same case 

                                                 
85 C-46/93 and C-48/93, Factortame III, paragraph 90 
86 COM(2005)672 Commission Staff Working Paper, Annex to the Green Paper Damages 
actions for breach of the EC antitrust rules, p. 35-36 
87 The technique was used in Directive 2000/35 on combating late payment in commercial 
transactions, OJ 2000 L 200/35 
88 COM(2005)672 Commission Staff Working Paper, Annex to the Green Paper Damages 
actions for breach of the EC antitrust rules, p. 37 
89 Ibid., p. 37-38 
90 Ibid., p. 38 
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and many of them are overlapping. The more simple methods can be used as 
a cross-check fore the more complex methods.91   
 

3.2.3 Split Proceedings 
It is possible to get a partial judgment regarding the finding of the 
infringement and the finding of the damages in some Member States. Such a 
judgment does not affect the quantification of the damage but continues 
until the quantification can be made. It is not unusual for the parties to agree 
on a settlement before such a judgment. These split proceedings exist in two 
different forms. In the first group, the Member States split the main 
proceeding into two. The liability is established in the first phase and the 
damages are assessed in the second.  In the second group, the Member 
States have two separate full proceedings. In the first, the liability is 
established, in the second, the amount of damage is settled.92

 

3.2.4 Calculation of Damages 
In the Green Paper, the calculation methods are presented in a separate 
study93. The different methods for the calculation are dealt with in chapter 
five of this thesis.  
 

                                                 
91 COM(2005)672 Commission Staff Working Paper, Annex to the Green Paper Damages 
actions for breach of the EC antitrust rules, p. 38 
92 Ibid., p. 42 
93 Analysis of Economic Models for the Calclation of Damages 
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4 Calculation of Damages 

4.1 Introduction 
When calculating damages in antitrust cases, a number of problems must be 
faced. One of the more central problems is how the counterfactual scenario 
would have been but for the violation. The “but for” situation is the base for 
the calculation. In a cartel situation, the price on the market but for the 
violation is estimated and in a case of exclusion, the market share of the 
undertaking but for the violation must be calculated. Different factors, such 
as demand, range and competition, are affecting the market and must be 
considered when deciding the counterfactual situation. 
 
Another problem is the case of exclusion. If the violated part existed on the 
market before the violation, a natural point of comparison exist. If the 
violation result in the undertaking disappearing from the market, it is harder 
to estimate the amount of the damage.  
 
It is even more complicated to estimate the damage in a situation where the 
undertaking is prevented to enter into the market. The profit of the 
undertaking if it would have entered the market must be estimated.94

  

4.1.1 Types of Claim 
As described in chapter 4.2.2, there are two types of claims in antirust cases. 
The first is overcharging and the second is exclusion. Within these types of 
claims, there can appear horizontal and vertical cooperations within the field 
of prices and purchase and abuse of dominant position with losing prices, 
price discrimination and selective pricing.95  
 

4.1.2 Damage Parties 
A number of different persons can be affected by the antitrust violation. 
Firstly, the most obvious are the direct purchasers who have paid an 
inflated price because of the violation. Secondly, the indirect purchasers are 
affected if the overcharged is passed on to them from the direct purchaser. 
There is a debate among economists and lawyers whether this passing on 
should be given legal standing. In the US, the Supreme Court has ruled that 
the indirect purchaser cannot recover damages for violations of antitrust 
law.96 Thirdly, there might be an “umbrella effect” where firms outside of 
the cartel raise their prices in line with the firms within the cartel harming 

                                                 
94 Metoder för att beräkna privat konkurrensskada och krav på precision i domstol, p. 20-21 
95 Ibid., p. 14-15 
96 Illinois Brick Co v. Illinois (1977) 
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direct buyers from non-cartel producers. Fourthly, consumers who are 
willing to pay competitive prices but not cartel prices may be forced to buy 
less desirable substitute goods or reduce their total purchases. These are 
called “dead-weight loss” and have normally not been awarded legal 
standard. Fifthly, the suppliers of goods and services to the cartel may lose 
sales and income due to the restrictions of the cartel. Sixthly, competitors 
outside the cartel may be affected by the actions made by the cartel. If the 
cartel refuses to supply to consumers that previously switched to non-cartel 
suppliers, this can affect the future sale of those non-cartel members. 
Seventhly, suppliers of complementary goods and service may be affected if 
the demands are lowered on the complementary market because of higher 
prices charged by the cartel.97    
 

4.1.3 Burden of Proof 
In most Member States, the burden of proof rest on the claimant. The 
claimant has to prove the infringement, the causal connection between the 
infringement and damage and the quantum of damages. The standard of 
proof is regulated by national laws where the civil law jurisdictions mostly 
use a test where the claimant need to win the conviction of the judge and the 
common law jurisdiction mostly use a test of balance of probabilities to 
establish the conditions of violation under Articles 81 and 82 EC.98   
 
Since there are few judgments in the area in Europe, it can be of relevance 
to look at cases decided in the US. In the US there is a difference in burden 
of proof between proving the actual harm and proving the amount of the 
damage. The burden of proof is higher when the actual harm is being 
established but lower when the amount of the damage is established. The 
different burdens of proof are natural since the higher burden is necessary to 
stop undertakings not harmed from seeking damages. The reason why the 
burden of proof is lower when it comes to establishing the amount of the 
damage is the uncertainty of the amount of damage because of the violation. 
It is the violating undertaking that, because of the violation, is responsible 
for the uncertainty. It would not be fair if the violating part could have 
advantages because of this uncertainty.99  
 

4.2 Calculation methods 
A number of different calculation methods have been identified for 
establishing damages in antitrust cases. These methods should not be seen 
separated, but are complementary to each other. Several of them can be 
considered depending on the facts to see if they are giving similar estimates 

                                                 
97 Analysis of Economic Models for the Calculation of Damages, p. 11-16 
98 COM(2005)672 Commission Staff Working Paper, Annex to the Green Paper Damages 
actions for breach of the EC antitrust rules, p. 25 
99 Metoder för att beräkna privat konkurrensskada och krav på precision i domstol, p. 21-22 
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of the quantum of damages. The following calculation methods can be used 
in cases of overcharging.100   
 

4.2.1 Before-and-After method 
This is probably the most used calculation method.101 In this method, the 
prices during the period of the alleged cartel and the prices in the period 
before and/or after are compared. The prices in the period before and after 
must be a reasonable approximation of the price lever in the absence of the 
cartel. Even though this method is one of the simpler, it has some problem 
issues related to it.  
 
Firstly, the period for establishing the normal prices should capture 
equilibrium prices over a long period of time. The conditions under which 
the prices have been set must therefore be carefully attended. If the prices do 
not capture the prices of the period, the “but for” prices will be misleading.  
 
Secondly, the method assumes that the prices are constant during the period 
of the cartel. This leads to the assumption that the key determinants of 
pricing conduct have remained unchanged. This assumption will be difficult 
to justify if the period of time is significant and the prices are likely to have 
changed.  
 
Thirdly, the prices under a cartel tend to be higher than average. Different 
consumers will have different experiences and the damage calculation must 
therefore be calculated differently depending on the different consumer 
groups. By just considering the average prices the result could be 
inaccurate.102  
 
One of the conditions for this method is that the claimant must have been 
established on the market before or after the period of the cartel. In addition, 
the period of the cartel must be able to be easily defined. In most cases, the 
violation is introduced gradually and will still be effecting the undertaking 
when it has stopped. If too many important variables are affecting the 
market of the period before, under or after the violation, the before-and-after 
method can be too uncertain and therefore other methods can be to prefer.103

 
The method is best used when there has been little change in market 
conditions “but for” the cartel. This is often the case if the cartel was short-
lived or where mature industry is involved without significant changes in 
demand and supply factors. If these conditions are at hand, this method is 

                                                 
100 Analysis of Economic Models for the Calculation of Damages, p. 17 
101 Metoder för att beräkna privat konkurrensskada och krav på precision i domstol, p. 25 
102 Analysis of Economic Models for the Calculation of Damages, p. 17-18 
103 Metoder för att beräkna privat konkurrensskada och krav på precision i domstol, p. 25-
26 
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simple and can easily be understood by the court.  Otherwise, the method is 
best used as a crosscheck to other more complex methods.104  
 

4.2.2 Yardstick method 
In cases where the period of the cartel is difficult to establish or where there 
is not any natural before and after period to compare between, it is possible 
to look at a market similar to the market where the violation has been made, 
the yardstick method.105  
 
In this method, prices in the market where the violation has been made is 
compared to a market not affected by the cartel. It could either be a 
comparison of identical product markets in different geographic areas, 
different product markets in the same geographic area or different product 
markets in different geographic areas. It is preferable if the different markets 
compared have similar competitive characteristics and lies outside the 
influence of the cartel activity. If the markets are too different, it will be 
difficult to isolate the effect of the cartel and hard to convince the court of 
the validity of the comparison. Ideally, this method is used when two 
markets of the same products but in different geographic areas are 
compared. The prices can more easily be compared in that case.  
 
Similar to the before-and-after method, the yardstick method is helpful in 
markets, which are similar when it comes to demand and supply, and where 
differences in prices between the markets therefore easily can be shown. It 
can also be useful in conjunction with the before-and-after method to enrich 
the information available from that method. The yardstick method is, in the 
same way as the before-and-after method, prone to errors if other factors ten 
those related to the cartel influence the prices between the areas.106   
 
If there is a suitable market available for comparison, the yardstick method 
has some advantages to the before-and-after method. The yardstick method 
does not have to consider the period of the cartel since the same period of 
time of the two markets can be compared. In addition, the same external 
variables are likely to affect similar markets and are therefore 
“automatically” observed in the yardstick method.107

 

4.2.3 Cost-Based method 
A cost-based method is based on the calculation of the undertaking of the 
cartel’s average unit cost of production, adding a margin considered 

                                                 
104 Analysis of Economic Models for the Calculation of Damages, p. 17-18 
105 Metoder för att beräkna privat konkurrensskada och krav på precision i domstol, p. 26 
106 Analysis of Economic Models for the Calculation of Damages, p. 19 
107 Metoder för att beräkna privat konkurrensskada och krav på precision i domstol, p. 27 
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appropriate under the competitive conditions. The average cost is used as a 
valuation for the price under competition.108  
 
The average cost will be calculated from accounting data or from internal 
management reports for the main production costs. The average unit costs 
will be calculated by dividing total costs of production by total units of 
output.  
 
Problems with this method are, likewise as with the two before mentioned, 
its over-simplification of factors affecting the prices if the cartel would not 
have happened. The method assumes that the competitive costs and the 
price-margin are constant. It also assumes that the relation between cost and 
prices is constant but for the infringement, while in reality, the relation 
could have changed due to other demands and costs in absence of the 
infringement. Another problem with the method is that it assumes to reflect 
a competitive market, but the competition can be limited even without the 
violation of the cartel. This assumption can lead to an overestimated harm 
infringed by the cartel.  
 
The margin used should reflect the cost of capital as an investment 
compared to other investments that could have been made. This can be 
compared to the actual profit of the cartel undertaking by establishing a 
“normal” profit in the market in question to estimate “but for” prices in the 
conspiracy period. However, other reasons can be given why profits exceed 
the cost of capital in a competitive market. The profit can be higher due to 
superior efficiency, business cycle or growing market, innovations or as a 
reflection of a successful gamble.  
 
The problems with the cost-based method are extensive and limit its use. 
However, it can be used as a reference to show that the cartel has had an 
effect on the undertaking profit even though it can be difficult to estimate 
the amount of the effect.109

 

4.2.4 Market Share method 
The market share method is a more sophisticated version of the before-and-
after and the yardstick method. The market share of the violated 
undertaking, if violation would not have happened, is subtracted with the 
market share the undertaking has because of the violation. The difference is 
multiplied with the total sales on the market and the lost sale of the 
undertaking is estimated. The damage is a result of this estimated sale lost 
multiplied with the average profit of the undertaking.110

 

                                                 
108 Ibid., p. 28 
109 Analysis of Economic Models for the Calculation of Damages, p. 20-21 
110 It has been questioned whether the Cost prediction method is a method of its own since 
it is influenced by the before-and-after method and the yardstick method. 
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The advantage of this method is that it can be used when exogenous 
influences affecting the whole market but not affecting the distribution of 
market shares appear. If the market during the period of the violation is 
affected by higher prices on products used by all producers on the market, 
the total sale will probably be lower but the market shares will be constant. 
The price prediction method can be used since the actual sales volumes are 
the base for the method, not the volumes from the time before or after.  
 
Problems with the method are that it predicts that the market shares and the 
profits areb constant during the violation. The average profit must not be 
representative for the period of the violation. The profit must not be 
proportionate to the market share.111   
 

4.2.5 Econometric modelling 
Econometric modelling is an analysis based on economic theories. A 
theoretic model is used to explain the connection between features of the 
analysis; for example the price or profit, and factors explaining this feature, 
for example costs or demand. With help of data from the market, the 
strength of the connection is tested with regression analysis.  
 
The advantage of the model is that the analysis can control several factors 
affecting the price and thereby isolated the effect of the illegal conduct. The 
model can determine which factors that are important to the analysis and can 
also give the significance of each of the factors with some degree of 
certainty.  
 
When calculating the damage, two models can be used; the structured model 
or the reduced model. In the structured model, different regressions for 
demand and range on the market are estimated. Data of quantity, prices and 
other factors determining the range and demand must be available when 
using the structured model. A condition is that the data is from the period 
before or after the violation.  
 
In the reduced model, the price is expressed as a function of different 
demand and range factors affecting the price. Separate functions are not 
used. The model is reduced because it is a result from the interaction 
between demand and range. It needs less data than the structured model 
since it does not need access to quantities on the market. 
 
When calculating using the reduced model, no information on the 
appearance of the demand or range is given in the outcome of the 
calculation. Therefore, no measure of the accuracy of the model can be read 
from the result. Even though its limitations, the reduced model is the more 
widely used of the two models. The advantages is that the model is simple 
to use and can give an answer to important questions in estimating the 
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damage, such as how much higher the price was due to the cartel or the 
importance of other factors on the price.  
 
A limitation of the structured model is that it presumes the existence of 
perfect competition on the market as it gets the average price by putting the 
demand equal to the range. As said before, a presumption of perfect 
competition is seldom realistic.112

  

4.2.6 Theoretic modelling 
If not enough data is available to use a regression analysis, the theoretic 
model, also called simulation model, can be used. The model is considering 
the non-perfect competition on the market. A theoretic model describing the 
competition on a market not affected by a cartel is used. Two different 
models can be used, the Cournot model or the Bertrand model. The Cournot 
model is used when the quantity is the undertakings strategic variable and 
the Bertrand model is used when the price is the strategic variable. The 
models are calibrated to the reality by using information on individual 
prices, quantity, costs and demand on the market. Information about 
elasticity of demand can be given by using an econometric model however, 
unfortunately, usually mostly secondary information is available which 
limits the usefulness.  
 
The different models are static and are not considering whether competition 
is developing over the time. Also, good knowledge in economic analysis is 
necessary to use the models. Little practice exists on the calculation of the 
models, therefore, little information can be found about the usability of the 
model.113  
 

4.2.7 Calculation Based on Accounting 
In cases where the violated part is a rival of the violator, it is more relevant 
to calculate the lost profit due to the anti-competitive conduct. Often, this 
calculation is made from the accounting of the violated part. The starting 
point is the profit the undertaking is losing because of the violation. The 
definition of profit is simple; income subtracted with cost.114  
 
The estimation of lost profit is used in many cases of damage calculation, 
not only in antitrust cases.  
 
Lost profit can be described as “the qualification of the reduction in 
earnings, the calculation of interest on past losses, and the application of 
financial discounting to future losses. The losses are measured as the 
                                                 
112 Metoder för att beräkna privat konkurrensskada och krav på precision i domstol, p. 29-
31 
113 Ibid., p. 37 
114 Ibid., p. 38 
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difference between the earnings the plaintiff would have received if the 
harmful event had not occurred and the earnings the plaintiff has or will 
receive, given the harmful event.”115

 
A number of different issues must be considered when calculating lost 
profit. Firstly, the timing of the injury must be decided. Some problems can 
be related to this. Firstly, the damage may not occur at the same time as the 
infringement starts and it can continue for some time after the infringement 
is terminated. Secondly, the discounting of future loss must be calculated. 
The discount rate is an estimation of the cost of capital which captures the 
return required by investors for investing and it takes into account the risk of 
the investment. Thirdly, the plaintiff’s duty to mitigate losses must be taken 
into account. Fourthly, the effect of taxes must be considered. If taxes would 
have been payable, the pre-tax profits must be rewarded in order for the 
undertaking to pay the taxes with enough remaining to cover the post tax 
profit. Fifthly, prejudgment interest must be calculated. The interest of past 
losses must be decided.116  
 
When calculating lost profit, accounting, financing and economic 
methodologies are used to estimate the difference between the profit made 
by the plaintiff and the profit but for the infringement. Three different 
accounting methods for valuating are used to calculate the loss, earning-
based (discounted cash flow) valuations, market-based valuations and asset-
based valuations.117  
 

4.2.7.1 Earning-based Valuation 
The earning-based method takes the accounting profit in the income 
statement and adjusts it to reflect the actual cash flow generated. The 
damage is estimated by the difference between the actual cash flow and the 
“but for” cash flow. The “but for” scenario is estimated of what the sales 
and costs are calculated to have been but for the antitrust infringement. This 
involves taking into account historical trading result, internal information 
such as budgets and forecasts, marketing reports and strategies, financial 
and production reports and correspondence with customers. The historical 
information cannot be used if there is reason to believe that the future would 
have been different from the past in absence of the infringement. Identifying 
the costs can be difficult since some costs are fixed and some are variable. 
Costs that are fixed in the short run, can in the longer run become 
variable.118 It is the cash flow from the variable activity of the business that 
is interesting in the judgment of the economic harm of the business, other 

                                                 
115 Robert E. Hall and Victoria A. Lazear (1994), Reference Guide on Estimation of 
Economic Losses in Damage Awards, Reference Manual on Scientific Evidence, 
Washington D.C., Federal Judicial Center, p. 280 
116 Analysis of Economic Models for the Calculation of Damages, p. 35-36 
117 Ibid., p.37 
118 Ibid., p. 37-38 
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cash flows are interesting if they are directly affected by the harm or tied to 
the variable activity.119   
 
The earning-based method of calculation is complex and requires 
accounting and economist skills for the calculation. However, the method is 
widely used in different cases of damage calculation and extensive expertise 
exists on the area.120  
 

4.2.7.2 Market-based Valuation 
The market-based method uses financial multiples to valuate the injured 
business. The financial multiples can be market values or profits from 
comparable businesses whose shares are listed. The method involves taking 
the multiple of sales of similar businesses applying the multiple to the sales 
of the injured business. The same can be done with profits instead of sales. 
The multiples can be applied both before and after the injury; the difference 
will be the measure of damages.  
 
The method is dependant on the identification of other businesses listed. It is 
critical that the two business compared are truly comparable in key factors 
such as capital structure, product mix, size, market share, accounting 
policies and future earnings potential in order for the method to be used.121 
In reality it is almost impossible to find two business identical to each other. 
Instead, the task is to be able to handle the error of the comparison on the 
side of the market-based analysis.122  
 

4.2.7.3 Asset-based Valuation 
The asset-based method uses information from the balance sheet to value 
the business. The value of the company after it has been damaged is 
subtracted from the value of the company before it was damaged. The 
method is simple, but has limitations. Firstly, since the balance sheet 
provides historical data, it is unlikely to provide a reliable estimation of how 
the value of the company has been impaired. Secondly, the method can only 
be used if the illegal conduct has a direct and measurable effect on the asset 
and liabilities of the plaintiff. Thirdly, the method is difficult to use if only a 
small part of the company has been injured.123  
 

4.2.8 Calculation in cases of Exclusion 
When an anti-competitive action leads to extensive loss of market shares of 
an undertaking, resulting in total exclusion from the market or in prevention 
to enter the market, it is natural to calculate the damage by calculating the 
                                                 
119 Metoder för att beräkna privat konkurrensskada och krav på precision i domstol, p. 40 
120 Analysis of Economic Models for the Calculation of Damages, p. 38 
121 Ibid., p. 38-39 
122 Metoder för att beräkna privat konkurrensskada och krav på precision i domstol, p. 43 
123 Analysis of Economic Models for the Calculation of Damages, p. 39-40 
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profit the undertaking would have done without the violation. Little 
information on issues related to this can be found in literature, but three 
examples can be found; losing prices, tying and price discrimination.124

 

4.2.8.1 Losing Prices 
The losing prices violation have the aim to push out or hinder competitors to 
enter the market. The dominant undertaking is selling products at a lower 
price than the costs during a limited period. One of the problems in such a 
case is the calculation of the profit the competitors would have hade if the 
undertaking where able to enter the market. The problem is to calculate for 
how long the violated action will affect the profit and to separate the 
competitive action from a non-competitive action. It is important to localise 
the prices on the market without the violating action and the profit this 
would have given the damaged part.125

 

4.2.8.2 Tying 
Tying exists if products are sold together in fixed proportions or sold with 
the condition to buy product A if product B also is purchased, even though 
both products can be purchased separately. Not all tying is an infringement 
of competition.  
 
In the USA, many tying cases deals with health and medical care. Private-
practising doctors working in hospitals with the same right as hospital-
employed doctors has been prevented from seeing clients. This has been 
possible due to valuation systems to ensure the quality of the private-
practising doctors. The hospital-employed doctors have been said to make 
use of the system to hinder private-practising doctors’ access to clients since 
they are competitors. The damage calculation has in these cases been based 
on an estimation of the income the private practising doctor is losing.  
 
Tying can exist in the form of higher prices, limited access to better 
substitutes or worsened conditions. The calculation of the damages in these 
cases is difficult. It is not enough to prove that the price of product B is 
higher; it is the total price that is of interest. Therefore, the price of product 
A in absence of the tying must be estimated.126  
 

4.2.8.3 Price Discrimination 
Price discrimination can hinder competition and can appear, for example, as 
loyalty discount. It mostly appears in cases of abuse of dominant position. 
Competitors can be affected by losing prices towards the competitors’ 
customers. The damage is the profit the competitors is losing due to the 
violation. If it is a question of abuse, the price discrimination must be a 
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125 Ibid., p. 44-45 
126 Ibid., p. 45-46 
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hinder to competition and the competitor must show that it is the price 
discrimination that is causing the lost profits.  
 
When damage is proven, two ways exist to calculate the damage, the 
automatic rule and the special damage rule. In the automatic rule, the price 
difference in relation to the competitor is multiplied with the quantity sold 
by the violated part. In the special damage rule, the reduced profit is 
calculated. This is done by subtracting the profit due to the discrimination 
with the profit without the discrimination. In the USA, the special damage 
rule is considered to reflect the damage better and therefore the automatic 
rule is excluded from use. The automatic rule is, despite this, easier to uses 
since the quantity sold of the product despite the discrimination must not be 
estimated.127  
 

4.3 Calculation Problems  
When calculating damages, some general problems common for all 
calculation methods appear.  
 

4.3.1 Time-Period Aspect 
The time-period of the violation must be established. This is necessary to 
decide the counter factual situation. It is often difficult to identify the 
violation period. It is not likely that the date of the discovery of the violation 
is the starting point of the violation. The violation can have been going on 
for some time before it is discovered.  
 
In addition, the end of the violation must be established. The violation can 
stop when it is discovered, but the process of establishing damage can also 
affect it. There is reason to believe the violation will stop no later than when 
the parties settle or there is a judgment from a court. However, the harm of 
the violation must not be limited to the violation period. Often, it takes a 
long time before the damaged part is completely compensated. The harm 
can continue long after the violation has stopped. Therefore, even when the 
period of violation is established, the period of the harm must be 
considered.128   
 

4.3.2 Ex Ante or Ex Post Calculation 
When calculating damage, the information available is important. Lack of 
information will make the calculations uncertain. The legal process in a 
competition case is often long, therefore, it is possible to have availability of 
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information appearing after the discovery of the violation. The question is 
whether this information should be used or not. Should the damages be 
calculated ex post or ex ante? The difference between the two is of special 
importance in cases of exclusion and when quantifying the value of the 
undertakings lost opportunities.  
 
In an ex ante calculation, the starting point is the time when the harm starts, 
when the factual and the counter factual scenarios goes apart.  In the ex post 
calculation, the time of the court proceedings is the start. All information 
available is used to construct the counter factual scenario.  
 
Both of the methods have related problems and none is superior to the other. 
The ex ante calculation leads to difficulties in being objective in its 
expectations when the outcome already is known. The ex post calculation 
depends on the date of the court proceedings which can, in some cases, lead 
to advantages if the proceeding is delayed. In addition, there are incentives 
to change the behaviour of the undertaking after the violation is discovered 
in order to affect the development of the market.  
 
In the USA, the courts are taking into consideration all the information 
available, the same would be to expect from the courts in Europe.129   
 

4.3.3 Problems related to Data 
The use of econometric modelling130 is increasing when calculating 
damages. One of the problems related to this model is the different types of 
data. The data is the critical factor in the regression analysis; this means 
that, it is of great importance that the data is of god quality. One of the 
problems is that it is expensive and time consuming to collect the data. 
Therefore, it is a question of balance between the use of collected the data 
and the possibility to present reliable data. This kind of adjustment can be 
difficult to make.  
 
The different data available are usually of varied quality in the meaning that 
the different data are more or less useful to calculating the damage.  
 
Data on prices and sold quantity over time, both from the undertaking and 
from competitors, belongs to the most useful data. The problem is the 
availability of this data, especially from the competitor, if it is not available 
through the legal process. Often, undertakings do not save this kind of 
historical data. Therefore, other types of alternative data must be used. 131  
 
These alternative data can be data from the undertakings accounting132. 
Commercial data can also be used. It is important to remember that this kind 
                                                 
129 Metoder för att beräkna privat konkurrensskada och krav på precision i domstol, p.51-53 
130 Above chapter 5.2.5 
131 Metoder för att beräkna privat konkurrensskada och krav på precision i domstol, p. 5-54 
132 Above chapter 5.3.1 

 33



of data does not have to be representative for the market; this can be tested 
by comparing data from commercial databases with data from the actual 
market or product. Questionnaires or experiments can be used but these kind 
of dta are hypothetical, therefore data from real choices is to prefer. In 
addition, data from the stores where sales are registered, so called scanner 
data, can be used.  
 
Another problem can be outliners. Some observations are significantly 
different from other observations among the data available. This can be a 
problem if the data consists of few observations and it can have a great 
effect on the outcome if not noticed. Related is if the outliner should be 
included in the data. It is important to know where the outline comes from. 
If it is a wrong of measures, it should be corrected or excluded. If it is a 
circumstance of importance for the competition in the market, it should be 
included. Statistic tests can be used to measure whether outliner data is at 
hand.  
 
If data is missing on important factors, data on other factors can be used as 
imperfect substitutes, so called proxy variables. It is of importance how the 
substitutes correlate with the origin factors. If no data is available, the 
calculation will be unreliable.133  
 

4.4 National Damage Cases 
When reviewing the national cases within the EU on antitrust damage some 
points can be found. Firstly, it is only in a few Member States that damage 
for competition law infringement has been awarded. In several other 
Member States there are pending cases and a small number of judgments 
have hinted that the methodology of calculation of damages can be used in 
future judgments. Secondly, in no Member State it is prescribed by law the 
use of a certain calculation method. All Member States calculate damages 
with the aim to return the plaintiff in the position but for the infringement. 
Thirdly, all calculation methods used have been simplistic with no relation 
to econometric modelling.134

 
The cases listed below are all cases decided on damages in antitrust cases in 
the Member States. 
 

4.4.1 France 
Two different models can be recognised in the calculation made by the 
French courts. Firstly, the “before and after” method is used by comparing 
prices, costs and margins encountered in the relevant market and prices, 
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encountered at the time of the anticompetitive practices. Secondly, the 
“cost-based” method and accounting measures are used by assessing the 
profit that would have been made in the potential market based on a 
hypothetical “but for” price of estimating a reasonable profit margin added 
to the unit costs.135  
 
In the cases Mors v. Labinal136 the calculation of damage was made by 
calculating a margin of the competitors turnover and assessing the 
production costs of the supplyied equipment. The reference was factors such 
as current orders, projections, penetration rate and expected lifetime of the 
product. The calculation was made by an expert appointed by the court. The 
court did not change the judgment from the opinion of the expert.    
 
In the case Ecosystem v. Peugeot137 the calculation of the harm suffered 
was calculated to be the difference between the loss suffered and the profit 
made the previous year. 
 

4.4.2 Italy 
In Italy, the courts have used the “before and after” method in all cases 
where damages in antitrust cases have been awarded. 138  
 
In the case Telsystem v. SIP139 the calculation was made from the lost 
business of the plaintiff and profits foregone as a direct result of the 
infringement. The actual calculation method is not presented in the 
judgment, but it is believed to be based on the “before and after” method.  
 
In the case Albacom v. Telecom140 the damage was calculated based on the 
market share of the plaintiff in the year before the infringement multiplied 
with the earning in the market of the defendant for the period of the 
infringement. The court then used a ten percent profit margin to calculate 
the total damage. It should be noted that no adjustment was made for the 
fact that the profit margin might have fallen if Telecom had permitted access 
to the market for the plaintiff. Telecom could in that case have had to cut the 
prices due to competition on the market.  
 
In the Bluvacanze case the court awarded Bluvacanze damage based on the 
accounting documents provided. The company was awarded damages for 
the profit it could have made but for the exclusion from the market. The 
company was also awarded damage to compensate for the loss of 
commercial reputation caused by the defendant.  
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136 Paris Court of Appeal, judgment of 19 May 1993 
137 Paris Commercial Tribunal, judgment of 22 October 1996 
138 Analysis of Economic Models for the Calculation of Damages, p. 45 
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140 Corte d’Appello of Rome, judgment of 20 January 2003 
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4.4.3 United Kingdom 
It has only been one antitrust case where damage has been awarded in the 
UK, the previously cited Crehan case141.  
 
The Court of Appeal142 held that damages should be awarded under two 
heads.  
 
Firstly, the direct losses suffered as a result of Mr Crehan having to pay too 
much for beer sold in the pubs. The damages should be calculated as the 
difference between the amount lost and the amount that would have been 
made if Mr Crehan had been charged reasonable prices. The losses suffered 
by Mr Crehan, according to his accountant, was £45,487 over the period of 
the lease. In addition, the profit during the same period would have been 
£11,634. The total amount of damage for the first head was £57,121. 
 
Secondly, losses suffered for giving up the loss-making leases should be 
awarded. This was determined by the sale value of the leases at the time 
when they were given up. The value was established to 2.5 times the latest 
estimated annual profit without the tie of the leases (total £25,186) and an 
additional £4,500 for selling the two pubs together, the marriage value. The 
total damage for the second head was therefore £74,206 
(2.5x(£25,186+£4.500)).  
 
In total, the Court of Appeal awarded Mr Crehan £131,336 plus interest in 
damage.  
 

4.4.4 Germany 
The basic principle in the national courts of Germany is to put the claimant 
in the position he would have been in but for the infringement. This is made 
by comparing the actual situation with the hypothetical development of the 
market conditions without the infringement.  
 
The yardstick method, where different markets are involved is used as a 
basis for estimating the development of the relevant market but for the 
infringement. Comparisons can also be made to the relevant market but in 
other time-periods, the before-and-after method. The less similar the 
compared market is to the relevant market, the more closely the court will 
analyse the difference between the markets and the more difficult it is to 
calculate the accurate damage.143   
 

                                                 
141 Above chapter 3.  
142 Bernard Crehan v Inntrepreneur Pub Co (CPC) [2004] EWCA Civ 637, Judgment of 
the Court of Appeal of England and Wales 
143 Analysis of Economic Models for the Calculation of Damages, p. 49 
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The only antitrust case where damage has been awarded in Germany is the 
Vitamins case144. The damage was calculated based on the percentage 
decline in prices following the cartel. Tables of the prices over the period of 
the cartel showed that the higher cartel prices prevailed and did not change. 
Prior to the cartel, prices were going down. Therefore, the Court assumed 
that, in the absence of the cartel agreement the prices would have fallen.     

                                                 
144 Landgericht Dortmund, judgment of 1 April 2004 
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5 Conclusions 
It is clear that use of damages in antitrust cases in Europe is undeveloped. 
Few cases exist and few common lines can be drawn from them. Each 
Member State has its own methods and no general regulations exist. In order 
to develop stronger and more sufficient rules, it is necessary to facilitate 
Community rules on damage claims. The consumer and the foreseeability 
will be better protected. It will be easier to recover damages for losses 
caused by anti-competitive violations.  
 
The key element when calculating damages is to establish the “but for” 
scenario. The situation if the violation would not have happened must be 
constructed. A number of factors are affecting the scenario; demand, range 
and competition must be considered when deciding the situation.  
 
A number of different calculation methods have been identified. Many of 
them can be used in the calculation of damages in general, not only in the 
violation of antitrust rules. The methods should not be seen separately but 
are complementing each other and a combination of the different methods 
can sometimes be used. The more simple methods can be used as a cross-
check to the more complex methods.  
 
It is not possible to suggest the usage of one method or model over the 
others. The different methods all have different strengths and weaknesses. 
The usability of the different methods depends on what kind of claim is at 
hand, the market share of the undertaking and the availability of data. The 
information and data available in each case can make one method more 
suitable in one case but another method better in another situation. The 
choice must be made to the specifics of the case.  
 
In cases of lost profit or exclusion, the best way to calculate the loss is to 
use the accounting of the undertaking. The starting point is the profit the 
undertaking would have made but for the violation of competition. It is 
however important to remember that not all cases of exclusion are 
anticompetitive. 
 
One of the problems related to calculation of damages is the time-period 
aspect. It is of importance to establish the time-period of the violation in 
order to get the counter factual situation right. If the time-period is 
calculated wrong, it can have a great impact on the finished calculation 
result.   
 
It can be argued that the more complex methods should be preferred if 
sufficient data, time and detailed information is available. The result will be 
more accurate and correct, the better the access is to quality data recording. 
If relevant data do not exist on the other hand or if they are not satisfactory, 
the more simple methods should be preferred.   
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If the conditions are right, there are arguments for the econometric 
modelling to be preferred. It can lead to establishing the damage to some 
degree of statistic certainty, while other methods tend to be of a more 
speculative nature.  
 
In the future, it can be expected that the number and nature of cases of 
damage actions in antitrust law in the EU will increase similar to the 
development that has taken place in the US.  It is therefore necessary to 
establish rules that make it possible to increase the predictability in such 
cases in Europe. Antitrust rules are an important part of the creation of a 
functioning market in Europe. 
 
If the facilitation of damage actions will improve along the lines suggested 
in the Green Paper, I believe damage action in cases of antitrust law in 
national courts in the Member States will increase rapidly. Today, there 
exist a hesitation to raise the question of damages, due to the uncertainty 
within the field. After improvements have been introduced, the 
foreseeability will be greater and it will be easier to predict the outcome of 
the case.  
 
It is difficult to predict which of the calculation methods that will be most 
commonly used by the courts. On one hand, the econometric model it to 
prefer as stated above. On the other hand, I believe the more simple methods 
will be most commonly used. The more simple methods do not require the 
same amount of data and can be calculated by non-professionals. However, 
I would advocate that the best result will be reached by calculating the 
damage with two different methods using the simpler of the method as a 
cross-check.  
 

 39



Bibliography 

The Commission 
COM(2005)672 Green Paper Damages actions for breach of the EC 
antitrust rules 
 
COM(2005)672 Commission Staff Working Paper, Annex to the Green 
Paper Damages actions for breach of the EC antitrust rules  
 

Literature   
Jones, Clifford A., Private Enforcement of antitrust law in the EU, UK and 
USA, Oxford University Press, 1999 
 

Articles 
Komninos, Assimakis P., New Prospects for Private Enforcement of EC 
Competition law: Courage v. Crehan and the Community Right to 
Damages, Common Market Law Review 39:447-487, 2002 
 
Nazzini, Renato and Andenas, Mads, Awarding Damages for Breach of 
Competition Law in English Courts – Crehan in the Court of Appeal, 
European Business Law Review, 17:1191-1210, 2006 
 
Ashurst, Study on the conditions of claims for damages in case of 
infringement of EC competition rules, Comparative Report, 31 August 2004 
 
Ashurst, Study on the conditions of claims for damages in case of 
infringement of EC competition rules, Analysis of Economic Models for the 
Calculation of Damages, 31 August 2004 
 
ECON Analys AB, Metoder för att beräkna privat konkurrensskada och 
krav på precision i domstol, Konkurrensverkets uppdragsforskningsserie 
2006:1 

 40



Table of Cases 

European Court of Justice 
Cases C-6/90 and C-9/90 and C-9/90, Andrea Francovich and Others v. 
Italian Republic [1991] ECR I-5357 
 
Case C-128/92, H.J. Banks & Co. Ltd v. British Coal Corporation [1994] 
ECR I-1209 
 
Cases C-46/93 and C-48/93, Brasserie du Pêcheur SA v. Federal Republic 
of Germany (Factortame III) [1996] ECR I-1029 
 
Case C-453/99, Courage Lth v. Bernard Crehan [2001] ECR I-6297 and 
[2001] 3 W.L.R. 1646 
 

English Court of Appeal 
Bernard Crehan v Inntrepreneur Pub Co (CPC) [2004] EWCA Civ 637, 
Judgment of the Court of Appeal of England and Wales 
 

English High Court 
Bernard Crehan v Inntrepreneur Pub Co (CPC) [2003] UKCLR 834. 
Judgment of the High Court of England and Wales 
 
 

 41


	1 Introduction 
	1.1 Method
	1.2 Disposition
	1.3 Material

	2 Background
	2.1 Francovich
	2.2 Post Francovich
	2.2.1 Banks
	2.2.2 Factortame III

	2.3 Courage v. Crehan
	2.3.1 The ECJ Judgment
	2.3.1.1 Facts of the Case
	2.3.1.2 The Judgment
	2.3.1.3 The Advocate General
	2.3.1.4 Analysis 

	2.3.2 The High Court Judgment
	2.3.3 The Court of Appeal Judgment
	2.3.3.1 Analysis


	2.4 Summary

	3 Green Paper
	3.1 Introduction
	3.2 Damages
	3.2.1 Definition of Damages
	3.2.2 Quantification of Damages
	3.2.3 Split Proceedings
	3.2.4 Calculation of Damages


	4 Calculation of Damages
	4.1 Introduction
	4.1.1 Types of Claim
	4.1.2 Damage Parties
	4.1.3 Burden of Proof

	4.2 Calculation methods
	4.2.1 Before-and-After method
	4.2.2 Yardstick method
	4.2.3 Cost-Based method
	4.2.4 Market Share method
	4.2.5 Econometric modelling
	4.2.6 Theoretic modelling
	4.2.7 Calculation Based on Accounting
	4.2.7.1 Earning-based Valuation
	4.2.7.2 Market-based Valuation
	4.2.7.3 Asset-based Valuation

	4.2.8 Calculation in cases of Exclusion
	4.2.8.1 Losing Prices
	4.2.8.2 Tying
	4.2.8.3 Price Discrimination


	4.3 Calculation Problems 
	4.3.1 Time-Period Aspect
	4.3.2 Ex Ante or Ex Post Calculation
	4.3.3 Problems related to Data

	4.4 National Damage Cases
	4.4.1 France
	4.4.2 Italy
	4.4.3 United Kingdom
	4.4.4 Germany


	5 Conclusions
	The Commission
	Literature  
	Articles
	European Court of Justice
	English Court of Appeal
	English High Court



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


