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Summary 
The enlargement of the European Union is upon us; a more advanced 
economic reasoning is developing; the European Commission receives an 
increased number of cases; a more developed and complex market stresses 
an increased sophistication of analysis and, finally, the Commission is 
exposed to an increased scrutiny by the European courts. All these factors 
are relevant in order to understand the motive behind the reform of the 
merger control. In each field of law there comes a time when regulations 
must be evaluated and revised. Due to the development of society and, not 
least, the rapid growth and changes within the European Union, it is 
essential that the system for controlling the common market is updated.  
 
The increased willingness of the courts to scrutinise the Commission’s 
decisions is an important driving force behind the comprehensive merger 
review. The Commission has recognised the courts’ readiness to assess its 
merger investigations. Through the rigorous criticisms of the Commission’s 
decisions to prohibit the proposed mergers of Airtours/First Choice, 
Schneider/Legrand and Tetra Laval/Sidel, the Commission thought the time 
ripe to clarify the existing rules of merger control. In the above mentioned 
cases, the CFI criticised the Commission’s decisions for being deficient in 
its economic and procedural approach, and the discussions which followed 
gave extra urgency to merger reform. Another significant issue was the 
emergence and development of the notion of collective dominance. 
Collective dominance has grown to become a common concept with the law 
of competition, but at the time the previous Merger Regulation was created, 
collective dominance was not extensively recognised as a concept and was 
therefore not explicitly mentioned in the legal texts. Due to this, there have 
been years of uncertainty as to how, and to what extent, collective 
dominance can be used in order to prohibit a merger within an oligopolistic 
market. The notion of collective dominance has developed through the case 
law of the European courts; nevertheless, due to the absence of a clear 
definition of the scope of collective dominance, uncertainty for both the 
undertakings as well as for the Commission in the application of these rules 
has been the case. The new Merger Regulation recognises and includes the 
concept of collective dominance and this is intended to lead to an enhanced 
legal certainty for the undertakings concerned. 
 
On 27 November 2003, the Council unanimously agreed upon the merger 
reform and 20 January 2004, the formal adoption of the law took place. The 
adjusted Merger Regulation entered into force on 1 May 2004 and the first 
merger cases are now being handled under the new rules. The merger 
reform consists of a revised Council Merger Regulation, Commissions 
guidelines on the appraisal of “horizontal mergers”, a set of best practice 
guidelines for merger investigations, as well as internal reforms designed to 
strengthen the objectivity and soundness of the Commissions decision-
making in merger cases.  
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The new Merger Regulation, has abandoned the previous test of dominance 
- applied when assessing whether a merger should be declared incompatible 
with the common market – and replaced it with a new test which refers to 
mergers which “significantly impede effective competition” (the SIEC test). 
Dominance is now but one factor, which is specifically referred to within 
the Regulation, which should be taken into account. How this will affect the 
substantive test in practice remains to be seen. It is quite possible to argue 
that it is no more than a mere formal change of the wording. However, it 
may also lead to a more drastic change in merger control where the 
Commission considers the harm done to the competitive structure of the 
market as the decisive factor, instead of relying on the dominant position of 
the undertakings concerned when assessing if a proposed merger should be 
prohibited.  
 
The Commission also proposed a package of non-legislative measures in 
order to improve the internal working procedures. In the annulments of the 
three cases cited above, the CFI criticised the Commission for its 
incomplete economic and procedural approach and, in order to diminish the 
risk of similar outcomes in the future, a Chief Competition Economist was 
appointed and a “peer review panel” introduced.  
 
The circumstances mentioned above are only a few examples of the 
developments within the field of merger control. The Commission has lately 
suffered from harsh criticism, and I believe that a lot of work must be done 
in order for it to re-establish its credibility. The introduction of the 
modernisation package is a promising start in the process to restore its 
trustworthiness, but the results of the reform have yet to be seen. 
 
 
 

Preface 
Writing this thesis has taken quit a time for me and I am grateful for all the 
help and support my family and friends have given me! I want to explicitly 
thank my mother, Katarina Högset. Without your love and support I would 
never be here today. Thank you! 
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Abbreviations 
 
Art  Article 
 
CFI  Court of First Instance 
 
ECJ  European Court of Justice 
 
EU  European Union 
 
HDPE  High Density Polyethylene 
 
MS  Member States 
 
NCA  National competition authority 
 
PET  Polyethylene thephthalate plastic bottles 
 
SBM machine Stretch blow moulding machines (used when 

producing PET) 
 
SIEC Significantly impede effective competition 
 
SLC Substantial lessening of competition  
 
UK United Kingdom 
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1 Introduction 

1.1 General 

It has often been said that an efficient economy presupposes efficient 
competition.1 Effective competition is desirable since it leads to economic 
advantages for customers and consumers. According to Philip Lowe, the 
Director General for Competition at the European Commission, the motto 
within the European Union should be that “competition brings consumers 
better products, better quality and better service at lower prices”.2  Mergers 
or concentrations between undertakings normally have a positive effect on 
competition, but there is also the risk of a merger leading to anti-
competitive behaviour through the creation of single or collective 
dominance on the market.  
 
Within the European Union, the Commission has been given the powers to 
assess and control mergers, which significantly affects the freedom of 
parties operating within the common market, in order to maintain effective 
competition or at least to make sure that anti-competitive behaviour does 
not arise. This task puts considerable pressure on the Commission, as the 
importance of competition policy has grown enormously in recent years in 
response to the forces of globalisation and the changes of economic 
behaviour which this has brought about. As the nature of the market has 
changed over the years, the need for improved legislation within the field of 
mergers has become pertinent. The problem accompanying any action taken 
in this field is the highly politicised nature of competition law. The interests 
of consumers, undertakings, Member States and the European Union must 
be respected when creating new rules and regulations, and this can be very 
controversial. In recent years, there have been complex debates about issues 
such as collective dominance and the substantive test. Finally the time came 
for a revision of the existing rules governing mergers. 
 
In a speech in Brussels on 7 November 2001, Competition Commissioner 
Mr. Mario Monti revealed major proposals to reform the EC merger control 
system. The proposed reform was the result of a two-year review process, 
which was given further impetus by three judgements of the Court of First 
Instance (CFI); Airtours/First Choice3, Schneider/Legrand4 and Tetra 
Laval/Sidel5.  

                                                 
1 Broberg, “The European Commissions jurisdiction to scrutinise mergers”, page 1. 
2 Competition Policy Newsletter, 26 April 2004, page 3. 
3 Case T-342/99, Airtours v Commission, 6 June 2002, ECR 2002, p. II-2585. 
4 Case T-310/01 Schneider Electric v Commission, 22 October 2002, ECR 2002, p. II-
4071,    Case T-77/02 Schneider Electric v Commission, 22 October 2002, ECR 2002, p. 
II-4201. 
5Case T-5/02, Tetra Laval v Commission, 25 October 2002, ECR 2002, p. II- 
4381. 
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In December 2002, the Commission presented a proposal on how to review 
merger policy. On 27 November 2003, the Council agreed upon the merger 
reform, on 20 January 2004 the formal adoption of a regulation took place 
and the new merger control legislation entered into force on 1 May 2004. 
According to Competition Commissioner Mario Monti, the new Merger 
Regulation will equip the European Union with a modern, more flexible and 
efficient legislation.6 The main issues arising out of the reform involve the 
substantive analysis of mergers, the merger procedure and the case 
allocation between the Commission and the national competition 
authorities.7
 

1.2 Purpose 

My intention with this thesis is to give reasons for my hypothesis that the 
controversial discussions around the scope of the term collective dominance 
as well the annulment of the Commissions three decisions; Airtours/First 
Choice, Schneider/Legrand and Tetra Laval/Sidel, to a great extent 
influenced the merger reform. The reform is of course not only the result of 
these issues but the Commission has been widely criticised for its decisions 
and I believe that the outcome of the reform is to a large extent the result of 
the circumstance mentioned above. I do not aspire to present a complete 
picture of the development of the market or the merger reform itself, but 
instead concentrate on examining the reform within the framework of the 
development of collective dominance as well as the Courts annulment of the 
Commission’s three prohibition decisions.  
 
Some important aspects of interest to me when writing this essay were: How 
did it the development and discussions around collective dominance affect 
the merger reform? How did the Courts’ criticism towards the Commissions 
assessments in the three annulled decisions influence the reform? Will the 
reform lower the risk of sometimes arbitrary and insufficient decisions made 
by the Commission? The questions are many and my ambition is that this 
thesis will clarify some of the difficulties related to collective dominance 
and the changes taking place with the new Merger Regulation. 
 

1.3 Disposition and Limitation 

I have chosen to divide this thesis into three parts. For the readers to 
assimilate the referred case law and its impact on the current situation I 
begin my essay with general information about competition law. The 
historical development and the context of the previous Merger Regulation 
will be presented. I find this knowledge of great importance in order to 
understand and to assimilate the second part of this thesis. In the second part 

                                                 
6 Press release IP/04/70. 
7 Speech/02/545, Prof. Mario Monti. 
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I will analyse the crucial aspects important to collective dominance and the 
Courts assessments of the cases, Airtours/First Choice, Schneider/Legrand 
and Tetra Laval/Sidel. The third and last part of my thesis will focus on 
describing and analysing the current situation within the merger control 
area, including the new Merger Regulation, non-legislative measures and 
the Notice on horizontal mergers and efficiencies. The discussions in this 
part will be limited to important aspects with regard to collective dominance 
and the referred cases. This thesis is thereafter summed up with a 
conclusion. 
 
The current reform within the competition field concerns not only the 
merger control area but also other fields such as the enforcement of art 81 
and 82 of the EC Treaty. However, when writing about a subject within 
competition law I have had to do a lot of delimitation in order to concentrate 
on the specific circumstances. This thesis is mainly concerned with aspects 
important to understand the term collective dominance and its development 
as well as issues relating to the Commissions decision Airtours/First 
Choice, Schneider/Legrand and Tetra Laval/Sidel. As a result, interesting 
questions relating to anti-trust have been excluded as well as the 
Commissions procedural rules governing notification, appraisal and 
decision. I have also chosen to leave out the parts of the reform which do 
not relate to the questions of interest to the three examined cases, that is for 
example the very interesting topic of efficiency defence. Furthermore, since 
this is a legal essay, I have chosen to restrict my discussions mostly to the 
legal aspects. Since there are of course many relevant and interesting 
economic and political aspects to the competition control area I will also 
touch upon these aspects but I do not intend to give a complete economic or 
political analyse to the subjects treated in this essay. 
 

1.4 Method and Material 

This thesis has been written in accordance with traditional methods of legal 
science. I have chosen to present the material in a both descriptive and 
analytical way. Traditional sources of law as well as academic commentary 
have been consulted during the process of writing. Case law has set the 
framework but important for the outcome of my thesis are also legal 
doctrine, articles and speeches written by players within the EU-machinery 
as well as independent authors. When collecting data I have realised that 
there is a lot to obtain, consequently I had to be selective when choosing my 
sources and I have therefor mainly concentrated on recognised doctrine.  
 
Whereas the historical part of the essay could be based mainly on legal 
doctrine, the resent development is less updated in the literature and for that 
reason the latter part of the essay is mainly based on Internet sources, 
journal articles and public documents.  
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2 EC merger control 
 

2.1 Background to the Merger Regulation 

EC merger control has been the subject of interest over the last decades. In 
1957, when the Treaty of Rome came into force, there was no actual 
legislation which provided the Commission with a specific instrument for 
merger control. Art 81 and 82 (former art 85 and 86) of the EC Treaty are 
directed at agreements between undertakings, decisions by associations of 
undertakings, concerted practices and abuse by one or more undertakings of 
a dominant position which may effect the competition within the common 
market. They do not explicitly relate to merger situations. The Commission 
has used art 82 on a number of occasions when controlling take-overs 
within the Community, but this method has been considered inadequate.8 
One prerequisite to apply art 82 is that the undertaking must already enjoy a 
dominant position before the merger takes place, and this excludes a lot of 
acquisitions which could detrimentally affect the market. In Continental 
Can9 the European Court of Justice (ECJ) acknowledged the fact that the 
acquisition of a competitor could constitute an abuse of a dominant position. 
ECJ also stated that there must be a strict interpretation when applying this 
method, to the extent that the acquisition must virtually eliminate all 
competition in that particular product market. The result from this 
judgement was that art 82 was considered inadequate for controlling 
mergers.10  
 
Over the years, the common market developed and the need for a specific 
competition regulation became gradually more and more pertinent.11 The 
Commission sought a regulation, which also covered mergers leading to a 
dominant position, not only those emanating from such a position. A 
problem which arose while drafting the merger regulation was that it was 
difficult to combine the interests of the Member States in keeping their 
national merger control systems with the interest of the trade industry to 
pursue a solution which simplified the procedure around the notification of 
a planed merger.12 Nevertheless, on 21 December 1989, after lengthy 
negotiations, Council Regulation 4064/89 was finally adopted and entered 
into force on 21 September 1990. 
 
When the Merger Regulation entered into force, it gave the Commission the 
right to examine and, when needed, to protect the competition within the 
common market by prohibiting anti-competitive mergers, acquisitions and 
                                                 
8  Bishop & Walker, “The economics of EC competition law”, chapter 7.01, page 253. 
9 Case 6/72, Europemballage Corp. and Continental Can Co. v Commission, 21 February 
1973, ECR 1975 p. 495. 
10 Case 6/72, Europemballage Corp. and Continental Can Co. v Commission, 21 February 
1973, ECR 1975 p. 495. 
11 Cook & Kerse, “EC Merger Control”, chapter 1.2.1, page 2. 
12 Coyet & Gustafsson, ”Konkurrensrätten inom EU och EES”, page 324. 
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joint ventures which have a substantial Community dimension. However, 
the purpose of the Merger Regulation and the work of the Commission is 
not to prohibit mergers. On the contrary, mergers are normally seen as a 
positive development for the economic growth and, therefore, less than 1% 
of the notified mergers are prohibited.13 Instead, the essential aim of the 
Merger Regulation is to cover situations where structural changes occur, 
because previously independent undertakings lose their independence 
through a merger, in a legal sense, or come under common control, and by 
doing so effective and undistorted competition is harmed.14 The Merger 
Regulation is applicable not only to mergers when two undertakings merge 
into one. It also concerns all concentration where an undertaking acquires 
control, through the acquisition of shares or assets, over another undertaking 
and no longer operates as an independent economic entity. An undertaking 
on its own, or jointly in cooperation with other undertakings can carry 
through the acquisition of control.15  
  

2.1.1 Effective competition: a desirible outcome 

There are two goals of EC competition law: one of integration between the 
Member States, and one of effective and undistorted competition. The 
European competition rules strive to maintain an effective competition, 
since competitive markets are likely to lead to a higher level of consumer 
welfare than markets that are not competitive. Effective competition tends to 
lead to a dynamic market with cost efficiency, low prices and innovation as 
its outcome and it is a generally accepted view that effective competition is 
desirable. Effective competition can be defined as the absence of market 
power by any undertaking operating on a particular market, and standard 
economic theory defines market power as the ability to raise prices above 
the competitive price level.16  
 

2.1.2 Economic models of competition law 

The economic effects of a merger are most important when determining if 
behaviour is contrary to EC competition policy. When dealing with 
competition law, it is necessary to look not only at the legal aspects but also 
to consider the economic effects in order to ensure that the interests of all 
parties are taken into account. The goal of market integration has an 
important impact on the Commission’s decisions. Although, in recent years, 
when assessing the effects of a proposed merger, the Commission seems to 
have acknowledged the importance of economic aspects of a merger to a 
greater extent, the goal of integration might in practice take precedent over 
the economic goal.17 The economic goal, according to the Merger 

                                                 
13 Christensen, Konkurrenceretten I EU”, chapter 9.1.1, page 585. 
14 Cook & Kerse, “EC Merger Control”, chapter 2.1, page 23. 
15 Cook & Kerse, “EC Merger Control”, chapter 1.4.2, page 4. 
16 Bishop & Walker, “The economics of EC competition law”, chapter 1.06, page 4.  
17 Bishop & Walker, “The economics of EC competition law”, chapter 1.09, page 5. 
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Regulation, is to enforce effective competition. A market can be said to be 
subject to effective competition when there is no significant amount of 
market power being exercised by any one undertaking. But the question still 
remains as to what this actually means in practice. There is no precise 
definition of effective competition anywhere in EC legislation, and there are 
a number of plausible definitions available.18  
 
When explaining the concept of effective competition there are two extreme 
economic models, perfect competition and monopoly, and then there is the 
model of oligopoly. Perfect competition can be described as maximised 
consumer welfare, which can not be improved upon by regulatory 
intervention. In the model of perfect competition there are many buyers and 
sellers of a product, the quantity of products bought by any buyer or sold by 
any seller is so small relative to the total quantity traded that changes in 
these quantities leaves market prices unchanged, the product is 
homogeneous, all buyers and sellers have perfect information, and there is 
both free entry into and exit out of the market. With reference to these 
assumptions, the model of perfect competition bears little relation to 
reality.19 Monopoly, or total dominance, indicates that consumer welfare is 
not maximised and could, in principle at least, be improved upon by 
regulatory intervention.20 On a market with total dominance, the presence of 
many buyers is replaced by the presence of just one seller. A monopolist 
will sell less and price above the level of price in a market with perfect 
competition, which results in allocative inefficiency. The oligopolistic 
model, on the other hand, is a market where more than one dominant firm is 
active and the undertakings recognise the importance of their competitor’s 
behaviour when formulating their commercial strategy.21 The oligopolistic 
models are the ones which provide the most adequate description of 
competition and the interaction between the firms. Hence, the standard 
market often has more than one active firm operating on it, and perfect 
competition is rare, even if it is desirable. 
 

2.2 Significant elements to the Merger 
Regulation  

2.2.1 Concentration 

The object of the Merger Regulation is to preserve and promote effective 
competition within the common market to the benefit of consumers.22 
According to art 2(3) of the previous Merger Regulation, a concentration, 
which creates or strengthens a dominant position as a result of which 
effective competition would be significantly impeded in the common market 
                                                 
18 See Bishop & Walker, “The economics of EC competition law”, chapter 2.04, page 12ff. 
19 Bishop & Walker, “The economics of EC competition law”, chapter 2.12, page 17. 
20 Bishop & Walker, “The economics of EC competition law”, chapter 2.11, page 17. 
21 See Bishop & Walker, “The economics of EC competition law”, chapter 2.19ff. 
22 Cook & Kerse, “EC Merger Control”, chapter 5.1.1, page 125.  
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or in a substantial part of it, shall be declared incompatible with the 
common market.   
 
A concentration can be defined, in short, as an operation bringing about a 
lasting change in the structure of the undertakings concerned. The control of 
an undertaking must be transferred in order to include an operation under 
the Merger Regulation. It is therefore necessary to exclude from the scope 
of the Regulation those operations which have as their object or result the 
co-ordination of the competitive behaviour of undertakings which remains 
independent.23

 
The term “concentration” is defined and clarified in the Commission’s 
Notice on the concept of a concentration.24 The term concentration is given 
a wide definition. Not only the acquisition of an undertaking as a whole 
constitutes a merger, but also the acquisition or control over part of an 
undertaking may constitute a merger. According to art 3(1) Merger 
Regulation: 
 
 

“A concentration should be deemed to arise where: 

Two or more previously independent undertakings merge, or 

- one or more persons already controlling at least one undertaking, or 

-one or more undertakings  

acquire, whether by purchase of securities or assets, by contract or by any 

other means, direct or indirect control of the whole parts of one or more 

other undertakings.” 

 

2.2.2 Acquisition of direct or indirect control 

Control can be held solely or jointly. Sole control is normally acquired on a 
legal basis, for example, when an undertaking acquires a majority of the 
voting rights in a company. Joint control, on the other hand, is normally 
understood as being acquired when two or more undertakings or persons 
together have the possibility of exercising decisive influence over another 
undertaking, based on the power to oppose decisions concerning the 
controlled undertaking.25  An undertaking which is under the direct or 
indirect control of more than one undertaking is treated as a joint venture.26 
What is more, a joint venture may be concentrative and equated with 
                                                 
23 Council Regulation (EEC) 4064/89 of 21 December 1989 of the control of 
concentrations between undertakings ([1990] O.JL257/14), recital 23. 
24 Commissions Notice on the concept of concentration under Council Regulation (EEC) 
No 4064/89 on the control of concentrations between undertakings, ([1998] O.J. C66/5), art 
3. 
25 Verloop, “Merger Control in the EU”, page 6. 
26 Commissions Notice on the concept of full-function joint ventures under Council 
Regulation (EEC) No 4064/89 on the control of concentrations between undertakings, 
([1998] O.J. C66/1), part I(3). 
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mergers or straightforward acquisitions (when question of competition), or 
it may be co-operative if the joint venture lacks full functionality.27

 
In 1997, after far-reaching discussions, the Merger Regulation was changed. 
One of the most significant changes was the boundary between 
concentrative and co-operative joint ventures. According to the 
Commissions Notice on the concept of full-function joint ventures, part 
I(4)28, joint ventures fall within the scope of the Merger Regulation if they 
meet the requirements of a concentration set out in art 3 thereof. Prior to the 
1997 amendments, the art 3(2) of the Merger Regulation stated that if the 
object or effect of joint control was the co-ordination of the competitive 
behaviour of undertakings, which remained independent, no concentration 
arises and the Regulation was not applicable.  In that case, the application of 
art 81 and 82 of the EC Treaty instead of the Regulation resulted in different 
substantive tests and different procedures and deadlines for the undertakings 
concerned.29  
 
After the 1997 amendments, all “full function” joint ventures, concentrative 
and co-operative, are to be dealt with under the Merger Regulation.30 “Full 
function” means that the undertakings concerned have the financial 
resources, staff and assets necessary to operate a business on a lasting basis 
and are able to perform all the functions of an autonomous economic 
entity.31 According to the 1997 amendments, all “full function” joint venture 
must be notified and will be processed under the Merger Regulation. Any 
co-operative aspect (full-function joint ventures may as a direct 
consequence lead to the co-ordination of the competitive behaviour of 
undertakings that remain independent) will be dealt with under art 81 EC 
Treaty, but under the same procedure as the concentration, i.e. under the 
Merger Regulation and not Regulation 1/200332 as is the case when dealing 
with issues that are neither ancillary to the concentration, nor a direct 
consequence of the creation of the joint venture.33 The emphasis has thereby 
shifted. It is no longer determinative whether the behaviour can be regarded 
as a concentrative or co-operative joint venture, but whether it constitutes a 
“full function” joint venture or not.34

 
                                                 
27 Cook & Kerse, “EC Merger Control”, chapter 2.6, page 44. 
28 Commissions Notice on the concept of full-function joint ventures under Council 
Regulation (EEC) No 4064/89 on the control of concentrations between undertakings, 
([1998] O.J. C66/1), part I(4). 
29 See Cook & Kerse, “EC Merger Control”, chapter 2.7, page 48 ff. 
30 Council Regulation (EEC) 4064/89 of 21 December 1989 of the control of 
concentrations between undertakings ([1990] O.JL257/14), art 3. 
31 Commissions Notice on the concept of concentration under Council Regulation (EEC) 
No 4064/89 on the control of concentrations between undertakings, ([1998] O.J. C66/5), art 
3(2). 
32 Council Regulation (EC) No 1/2003, which replaces Council Regulation No 17 of 6 
February 1962.  
33 Commissions Notice on the concept of full-function joint ventures under Council 
Regulation (EEC) No 4064/89 on the control of concentrations between undertakings, 
([1998] O.J. C66/1), part III(16). 
34 Cook & Kerse, “EC Merger Control”, chapter 1.4.4, page 5. 
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2.2.3 Dominance 

Dominance is essentially an economic term which refers to an undertaking’s 
ability to act without regard to its competitors, actual or potential, or its 
customers. In particular, this means that the undertaking has the ability to 
set prices as it chooses. A dominant firm cannot be constrained effectively 
by the reactions of competitors, actual or potential, suppliers or customers. 
35 A firm can be considered as having a dominant position on its own, 
known as ‘single firm dominance’, or by being part of a dominant 
collectivity on an oligopolistic market. According to the ECJ a dominant 
firm enjoys an economic strength which enables it to prevent effective 
competition because of its independence from its competitors, its customers 
and, ultimately, its consumers. 36

 
Single firm dominance arises when a merger, by eliminating the competitive 
constraints which currently exist between the parties, significantly weakens 
the strength of the overall competitive constraints acting on one or both of 
the parties. With a reduction of competitors, the merged entity has the 
ability to increase prices and restrict output without reduction of sales, 
providing that the remaining undertakings are not powerful enough to 
compete with it, i.e. unilateral effects to a merger. When assessing if a 
merger might lead to a single dominant position, and thereby should be 
prohibited, the traditional assessment involves the definition of the relevant 
market and an assessment of post-merger market shares.37

 
The old Merger Regulation explicitly embraces single firm dominance, but 
because there was a gap in the text it was uncertain whether or not a merger 
resulting in collective dominance (also referred to as joint or oligopolistic 
dominance) could actually be prohibited under the Regulation.38 Since 
1992,39 the Commission has applied the Merger Regulation to proposed 
mergers leading to a collective dominant position, and after years of 
uncertainty the CFI has finally confirmed that the Regulation is applicable 
not only to single firm dominance, but also to collective dominance.40  
 
Collective dominance refers to the situation where a concentration in a 
particular sector threatens to create or strengthen not a dominant position 
enjoyed by a single undertaking, but an oligopolistic structure in which a 
small number of undertakings together enjoy a dominant position 

                                                 
35 Cook & Kerse, “EC Merger Control”, chapter 5.2.3, page 130. 
36 Case 85/76 ECR, Hoffman-la Roche v. Commission, 13 February 1979, p. 461, para. 38. 
37 Bishop & Walker, “The economics of EC competition law”, chapter 7.18, page 264. It is 
here interesting to look at the differences between the SLC test and the dominance test. 
According to case law under the SLC test the market definition and the market share is not 
as decisive for the outcome of a merger assessment as it is according to praxis under the 
dominance test. Read more about this below under chapter 2.3.4. 
38 Korah, “Competition Law of the European Community”, §5.02 [6]. 
39 Starting with Case No IV/M.190  1992  Nestlé/Perrier, O.J. L356. 
40 Confirmed with the Kali und Salz and Gencor case, read more about this below under 
chapter 3.2. 
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incompatible with effective competition, given the overall characteristics of 
the sector concerned.41 A merger leading to market conditions which are 
more conducive to firms adopting a mode of competitive behaviour that 
reduces the intensity of competition below previously existing levels, and 
thereby increase prices above pre-merging levels, is said to create a 
situation of collective dominance.42  The competitive behaviour resulting 
from a merger leading to collective dominance, with the result of reduction 
in effectiveness because the market structure changes, is often referred to as 
tacit co-ordination or tacit collusion.43  
 
Tacit collusion is an economic term which refers to anti-competitive 
behaviour between firms without having a binding contract. Tacit collusion 
exists when there is interdependence between firms and each party 
understands that by refraining from competing with the others they can 
enjoy higher prices and higher profits.44 Transparency, product 
homogeneity, price transparency, stability of demand, variability in market 
share and similar cost structures are all important factors when establishing 
tacit collusion. For the Merger Regulation to be applicable, an explicit 
contact or collusion between the parties regarding future behaviour is not 
necessary. Instead, the actual restraints on the undertakings behaviour are 
important and the way in which the restraints will negatively affect 
competition and thereby the consumers.45  
 
Prior to the Airtours case, it was a generally accepted view that tacit 
collusion formed the fundamental economic principle behind collective 
dominance.46 However, with the Airtours decision, the Commission 
departed from this point of view. In its decision, the Commission declared 
that collective dominance is not just about tacit collusion. It is sufficient for 
oligopolists to act independently in ways which reduce competition, and the 
mere threat of retaliation may amount to a sufficient deterrent.47 Hence, with 
this decision, the definition of collective dominance became less clear.48  
 
It is indeed also worthy to note the distinction between tacit collusion and 
normal effective competition. Co-ordination in behaviour arising from the 
structure and other characteristics of the market is a reasonable way to act 
between rivals and should not be regarded as unlawful.49  
 

                                                 
41 Commission Decision Case No IV/M. 120-Nestle Perrier, 22 July 1992, ( 1993 , O.J. 
L356/1).  
42 Bishop & Walker, “The economics of EC competition law”, chapter 7.10, page 259. 
43 Bishop & Walker, “The economics of EC competition law”, chapter 7.28, page 263. 
44 Kloosterhuis,” Joint Dominance and the Interaction between Firms”, page 81. 
45 Bellamy & Child, ”European Community Law of Competition”, passage 6-167, page 
422. 
46 http://www.lexecon.co.uk/publications/media/1999/airtours.pdf. 
47 Case T-342/99, Airtours v Commission, 6 June 2002, ECR 2002, p. II-2585, paras 51-56 
and 150-151. 
48 http://www.lexecon.co.uk/publications/media/1999/airtours.pdf. 
49 www.europe-economics.com, chapter 1.2, “Some implications”, page 6. 
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2.3 How to evaluate notified mergers 

When the Commission investigates a proposed merger there are different 
factors which have to be considered. To some extent this has been modified 
with the new Merger Regulation, but in order to achieve a full 
understanding of the substantive issues, this section will mainly concentrate 
on the situation before the new Merger Regulation entered into force, 
whereas chapter 5 will concentrate on the situation after 1 May 2004. 
 

2.3.1 Substantive appraisal of concentrations 

According to art 2(3) of the old Merger Regulation, the Commission has to 
demonstrate that the proposed merger will create or strengthen a dominant 
position, and that this will result in significantly impeded competition 
within the common market or in a substantial part thereof, in order to 
prohibit a merger. This is called the competition test, and each concentration 
has to be appraised from a neutral starting point in accordance with the 
factors listed in art 2(1) of the old Merger Regulation.50 When the 
Commission applies the competition test, compatibility or incompatibility is 
the outcome of the assessment. The test of competition involves two 
elements: 
 
-the Commission assesses if the merger would create or strengthening a 
dominant position,  
-as a result of which effective competition would be significantly impeded 
within the common market or in a substantial part of it. 
 
It is suppose to be a two-step test; if the answer to the first question is 
answered in the affirmative, the Commission should go to the next step and 
assess whether or not the concentration will significantly impede effective 
competition within the common market. The Commission’s appraisal must 
more or less be prospective and should focus on market structure when 
investigating if the merger might lead to negative effects on the market. In 
practice, when the Commission assesses a proposed merger it tends to take 
into account barriers to entry affecting the market, customer’s bargaining 
powers, conglomerate and vertical effects of the merger, as well as the 
market shares of the undertakings.51

 

2.3.2 The dominance test 

According to the dominance test, the first thing for the Commission to prove 
is that the merger “creates or strengthens a dominant position”, and 
thereafter it should go on to examine whether this dominant position 
actually significantly impedes the effective competition within the common 

                                                 
50 Cook & Kerse, “EC Merger Control”, chapter 5.2, page 127. 
51 Bellamy & Child,”European Community Law of Competition”, passage 6-140, page 407. 
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market. A prohibition of a proposed merger is rare, but when it has 
occurred, the Commission has in the past not always distinctly proven that 
the alleged dominant position actually significantly impedes effective 
competition. Rather, it has taken more or less for granted that a dominant 
position impedes competition.52 When looking at the Commission’s 
decisions in the past, for example the Gencor case53, it seems like the 
competition test with its two questions are bundled into one. Often, the 
Commission has established the requirement of a creation or strengthening 
of dominance, and a prospective judgement follows on the presumption of 
an impediment to effective competition arising therefrom.54 Whether or not 
the European Courts accept the Commission’s opinion that the impairment 
criterion is a part of the dominance assessment, or that the two elements 
must be considered separately, is somewhat unclear because of the lack of 
clarification on this matter.55 However, in Tetra/Laval, the CFI underlined 
that where the two conditions laid down in the Regulation are not fulfilled, 
the Commission is bound to declare the concentration compatible with the 
common market. A concentration can only be prohibited if the two 
conditions laid down in article 2(3) are met.56 On the other hand, the CFI 
has delivered later judgements where only the dominance criterion was 
treated and not the consequences thereof.57  
 
When examining whether a dominant position is created or strengthened the 
Commission, according to art 2 of the previous Merger Regulation, has to 
consider: 
 

  The structure of the market concerned. 
  The actual or potential competition within or outside the 

Community. 
  The market position and the economic and financial powers of the 

undertakings concerned. 
  The interests and alternatives available for the suppliers and the 

users. 
  Barriers to entry or to remain on the market.  
  Supply and demand trends.  
  The development of technical and economic processes. 
 

This is not an exhaustive list, nor do any elements have priority over others. 
It is merely a list of basic principles which the Commission, together with 
other relevant circumstances, should consider when assessing the 
undertakings’ position within the relevant market. For example, if it is 
                                                 
52 Verloop, “Merger Control in the EU”, page 22. 
53 Case T-102/96 Gencore v European Commission, 25 March 1999, ECR 1998, p. I-6871. 
54 Lidgard, “Krävs både dominans och konkurrensskada för att stoppa 
företagskoncentrationer”, page 9. 
55 Lidgard, “Krävs både dominans och konkurrensskada för att stoppa 
företagskoncentrationer”, page 11. 
56Case T-5/02, Tetra Laval v Commission, 25 October 2002, ECR 2002, p. II- 
4381, para. 120 and 146. 
57 Case T-114/02, BaByliss SA v Commission, 3 April 2003,  2003  
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shown that there is strong evidence for possible market entry by 
competitors, and thereby shown that the dominant position probably is of a 
temporary nature, the Commission might accept a merger, even if it, for the 
time being, creates or strengthens a dominant position.58  
 
While it may be easy to formulate dominance in theory, it is not as easy to 
determine dominance in practice. Dominance can occur when competitive 
restraints on the undertaking are absent, but also when they are too weak to 
affect its behaviour in practice. Furthermore, the Commission must not only 
predict the behaviour of the undertakings concerned, but also predict how 
the market will generally operate, and how the players on it respond and 
behave if the concentration takes place.59

 

2.3.2.1 Market definition60 
 
When assessing whether an undertaking is dominant and whether this 
should lead to a prohibition of the proposed merger, the Commission must 
first identify the market or markets in which this dominant position may be 
held before proceeding to the assessment of how this dominant position 
affects the competition within the particular market. The structure of the 
market must be considered in order to decide if a merger might strengthen 
or create a dominant position. The outcome of the Commission’s 
investigation is to a large extent dependant on the definition of the relevant 
market. With a narrow market definition the creation of a dominant position 
is more likely to occur and vice versa. The relevant market has two aspects; 
it includes a product market and a geographic market.61  
 

2.3.2.2 Relevant product market 
 
A relevant product market comprises all products and/or services which are 
regarded as interchangeable or substitutable by the consumers, by reason of 
the characteristics, price and intended use of the product. When defining the 
relevant market, the demand-sides substitutability is often the determining 
factor for the Commission; the objective being to prevent creation or 
reinforcement of a dominant position which results in an impediment to 
effective competition with negative effects for consumers.62  
 
When assessing the relevant market, the SSNIP test is the established 
standard; this test asks whether a small significant non-transitory increase in 
price will lead customers to switch their demand to other products. 
However, this test tends to be difficult to carry out in practice, and the 
                                                 
58 Bellamy & Child,”European Community Law of Competition”, passage 6-138, page 406. 
59 Cook & Kerse, “EC Merger Control”, chapter 5.2.3, page 130. 
60 Guidance on how to define the relevant market can be found in case law and in the 
Commissions Notice on the definition of relevant market for the purpose of Community 
competition law, (1997 O.J. C 372/03). 
61 Verloop, “Merger Control in the EU”, page 23-24. 
62 Bellamy & Child,”European Community Law of Competition”, passage 6-097, page 388. 
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Commission often ends up asking market participants about their views on 
the effects of the proposed merger.63 When deciding if a merger might 
create or reinforce a dominant position, the Commission takes into account 
the possibility of specific undertakings entering the market in the near future 
and eroding it, as well as considering the total market size and the market 
shares for each supplier.64 The individual circumstances will be assessed 
and evaluated in every transaction, and even though there are some 
presumptions with the percentages of the market share, these are not 
decisive. When a merged entity possesses over 40% of the market share, the 
Commission is more likely to examine the transaction in greater detail, but 
such market shares should not necessary lead to a prohibition of the 
proposed merger.65

 

2.3.2.3 Geographical market  
 
The geographical market is defined as the area in which the undertakings 
concerned are involved in the supply of the product/service. The conditions 
of competition within this area are sufficiently homogeneous and can be 
distinguished from other markets.66 The relevant geographical market can 
be local, national, world-wide or any point in between.67

 

2.3.3 Significant impediment to competition within the 
common market 

As mentioned above, it is not only the dominant position itself which 
constitutes an argument to prohibit a proposed merger, but also the actual 
anti-competitive effects on the market. In Kali und Salz the ECJ interpreted 
the second element of the test as emphasising the need for a casual link 
between the creation or strengthening of a dominant position and a 
significant detrimental impact on effective competition.68 When the 
Commission determines that a merger creates or strengthens a dominant 
position within a specific product and geographical market, it should 
examine whether this would significantly impede the effective competition 
within the common market or in a substantial part of it. There are no precise 
guidelines as to what constitutes a substantial part of the common market 
and also not what considerations are relevant to make such a judgement. 
However, if the merger is affecting effective competition only within a 
regional or local part of the common market, it is suggested that the 

                                                 
63 Weitbrecht, “EU Merger Control in 2001-The year of controversy”, page 407. 
64 Korah, “EC Competition Law and Practice”, page 312. 
65 Verloop, “Merger Control in the EU”, page 25. 
66 Commissions Notice on the definition of relevant market for the purpose of Community 
law, II Definition of relevant market. 
67 Bellamy & Child,”European Community Law of Competition”, passage 6-117, page 395. 
68 Joined Cases, C-68/94 & C-30/95, Kali & Salz, 31 March 1998, ECR 1998, 
p. I-1375, para 110 and 115. 
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Commission would have no grounds for a finding of incompatibility under 
art 2 of the Merger Regulation.69  
 

2.3.4 Substantial lessening of competition 

As a comparison it is interesting to look at the “substantial lessening of 
competition” (SLC) test, used, for example, in the USA and the UK. 
 
According to this test, a merger can be prohibited if it results in “a 
substantial lessening of competition” or if the merger would “tend to create 
a monopoly”. The important matter when assessing a proposed merger is 
whether or not the merger is likely to have a substantial negative effect on 
competition and not, as is the foundation for the substantive test within the 
EU, if the merger creates or strengthens a dominant position. The main 
difference between the tests appears to lie with their interpretation. The SLC 
test is regarded as vaguer in its wording, which of course allows a broader 
interpretation and no gaps. In the EU, it is more common to concentrate on 
market shares and market definition, whereas under the SLC test, these 
concepts are less important and the focus of the test is instead on the actual 
impact on existing competitive constraints.70 With an assessment under the 
dominance test, the definition of the market is more determinative for the 
outcome compared to an assessment under the SLC test. However, it should 
be added that in practice the differences between the two tests are not that 
significant. The aim of the tests is the same: controlling situations of market 
power which hinder competition and disadvantage consumers (price losses, 
loss of innovation, etc.), and it seems as if there has been a remarkable 
similarity of  merger assessments where both tests are more or less focused 
on market power. 
 

2.3.5 A significantly impeded effective competition 

The fact that the substantive issues have been somewhat unclear has lead to 
controversial discussions as to whether the “European dominance test” 
should be exchanged in favour of the “substantial lessening of competition” 
test. The arguments in favour of a change, or at least a modification of the 
dominance test, were mainly concerned with: achieving legal certainty, i.e. 
close perceived gaps related to unilateral effects71, the need of a clarification 
that the Merger Regulation also extends to all conceivable anti-competitive 
mergers, including in oligopolistic markets, the alignment towards a global 
standard for merger assessments as well as a clearer separation between the 

                                                 
69 Cook & Kerse, “EC Merger Control”, chapter 5.2.5, page 131. 
70 Bishop & Walker, “The Economics of EC competition law”, page 311, chapter 7.103. 
71 Under the dominance test in the previous Merger Regulation it was argued that merger 
cases that give rise to unilateral effects could not be captured under the wording and this 
was from the Commissions point of view of course unfortunate. Bishop & Walker, “The 
Economics of EC competition law”, page 309, chapter 7.100. 
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test applied in the context of merger control and the test applied in the 
context of abuse of dominance under art 82 EC Treaty. 
 
The debates following the Green paper, and the Commission’s 2002 
proposal resulted in heavy debates within the Council where art 2 of the EC 
Merger Regulation was the key issue. Finally, a compromise was reached, 
and the new Merger Regulation contains a reworded dominance test. The 
new test stresses that a merger must “significantly impede effective 
competition” (SIEC test), in which dominance is expressly referred to as 
one factor to be taken into account in order for the Commission to prohibit 
the proposed merger. Further, due to a last-minute addition to the recitals of 
the new Merger Regulation, the reform means that merger cases which give 
rise to unilateral effects will explicitly be captured under the rules.72

 

2.3.6 Community dimension 

A concentration is considered having a community dimension when the 
prerequisites in art 1 of the Merger Regulation are fulfilled, i.e. the 
Commission has jurisdiction when: the combined aggregate world-wide 
turnover of all the undertakings concerned exceeds 5000 million Euro, and, 
for at least two of the undertakings concerned, the aggregate Community-
wide turnover is at least 250 million Euro, unless each of the undertakings 
concerned achieves more than two-thirds of its aggregate Community-wide 
turnover within one and the same MS. Additionally, a concentration can 
have a community dimension if the combined aggregate world-wide 
turnover of all the undertakings concerned is more than 2500 million Euro, 
if the combined aggregate turnover of all the undertakings concerned is 
more than 100 million Euro in at least three MS, and in these three MS the 
aggregate turnovers of at least two of the undertakings concerned is more 
than 25 million Euro, unless each of the undertakings concerned achieves its 
aggregate Community-wide turnover within one and the same MS. 

2.4 Effects of a merger 

2.4.1 Horizontal effects  

A merger taking place between competitors on the same product market and 
at the same level of the production or distribution chain leads to horizontal 
effects. A horizontal merger has two consequences which do not arise in 
either vertical or conglomerate mergers: first, it reduces the number of firms 
being active on the relevant market and, second, it results in an increase in 
market concentration. Horizontal mergers raise concerns because of their 
impact on competition, and they normally present a greater danger to 
competition compared to vertical mergers. The adverse effects can arise in 
one of two ways. Firstly, by eliminating the competitive constraints between 
the merging parties, the merger might allow the undertakings to increase its 
                                                 
72 Read more about this below in chapter 5.2.2. 
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prices regardless of the response of the remaining competitors, i.e. a merger 
giving rise to unilateral effects. Secondly, the merger might create an 
environment more favourable to sustain tacit collusion and thereby reduce 
the effectiveness of competition, which consequently leads to price rises, i.e. 
a merger giving rise to co-ordinated effects.73 A horizontal effect from a 
merger might be a situation of single firm dominance or 
collective/oligopolistic dominance.  
 

2.4.2 Vertical effects  

A vertical merger occur when a merger takes place between undertakings 
operating on different levels of the market, for example when a firm 
acquires control of another firm further down or up the distribution chain. 
Usually, the effects of a vertical merger are not valued as negative. The 
merger will not increase market shares and will often have a positive impact 
on the economy, for example by saving transaction costs and hindering that 
both producers and dealers maximise their profits (double marginalisation). 
Vertical mergers can, however, have negative effects on competition. 
Competition concerns are raised if one or both parties can be shown to 
possess market power at the horizontal level. If there are not enough 
substantial competitors on that market, whether up-stream or downstream, a 
vertical merger might raise the cost for rivals by removing an efficient 
source of supply, thus resulting in their foreclosure.74An independent 
supplier of goods may disappear from the market, thus forcing the 
remaining undertakings on a higher or lower level to buy from a more 
expensive supplier, causing a rise of consumer prices. A vertical merger 
may also raise entry barriers if both activities performed by the merged 
entity are seen as essential and new entrants have to enter at both levels at 
the same time in order to survive on the market.75  
 

2.4.3 Conglomerate effects  

Conglomerate mergers can be defined as mergers between undertakings 
which do not compete with each other in any product market and which do 
not entail vertical integration. Normally, conglomerate mergers are viewed 
as having a positive or at least a neutral effect on competition, since they are 
regarded as not resulting in horizontal overlaps or in vertical relationships.76 
However, the Commission has found that there are situations where 
conglomerate mergers can have negative effects on competition and should 
therefore be prohibited under the Merger Regulation. One negative aspect of 
conglomerate mergers is that large merged entities can make greater 
financial resources available and thereby creating an advantage and 

                                                 
73 Bishop & Ridyard, “Prometheus unbound: Increasing the scope for intervention in EC 
merger control”, page 358. 
74 Bishop & Walker, “The Economics of EC competition law”, page 288, chapter 7.61. 
75 Korah, “EC Competition Law and Practice”, page 310. 
76 Weitbrecht, “EU Merger Control in 2001-The year of controversy”, page 408. 
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strengthening its competitive position against remaining competitors on 
both markets. The Commission has also developed theories of competitive 
harm, that focus on the translation of the alleged competitive advantages 
that the combined firm will have into anti-competitive effects despite the 
absence of any direct significant horizontal overlap between the merging 
parties.  The theories of competitive harm arise from portfolio power and 
leveraging or bundling. Portfolio power means that the undertaking after the 
merger holds complementary market positions, which lead to an economic 
advantage. Being present in more than one separate relevant market gives 
advantages over competitors. Leveraging or bundling is said to have a 
negative effect on the competition because of the harm that arises from the 
merged entities ability to leverage a dominant position in one market to gain 
a decisive competitive advantage in a second market.77 Examples of cases 
where the Commission was concerned with the negative effects of 
conglomerate mergers are GE/Honeywell78 and TetraLaval/Sidel79.  
 
The CFI has confirmed that the Commission has the ability to assess 
conglomerate mergers under the Merger Regulation. Since the conglomerate 
effects of a merger are normally considered to be positive for effective 
competition, the Commission must, however, to an even greater extent than 
when dealing with horizontal or vertical mergers, deliver a precise 
examination, supported by convincing evidence of the circumstances that 
allegedly produce those effects, in order to be able to prohibit the proposed 
merger.80

2.5 Judicial review 

The decisions made by the Commission can be appealed to the CFI for 
judicial review. The effectiveness of the present judicial review has been 
source of lively debate and criticised over the years. It has proven 
insufficient, amongst others because of the time-consuming procedure and 
the fact that the Commission makes its decisions more or less without the 
control of an objective peer.  
 
Less than 1 % of the notifications have been prohibited following the 
enforcement of the Merger Regulation in 1990. Worth noting is that 30 % of 
these prohibition decisions came in 2001. Approximately 40 % of the total 
amount of prohibition decisions was subjected to an appeal.81 Looking at the 
statistics, the problem is not the actual right to judicial review, rather the 
time-consuming procedure which can discourage undertakings from 
appealing. In the Airtours case, the undertakings had to wait three years 

                                                 
77 Bishop & Walker, “The Economics of EC competition law”, page 290-292, chapter 7.65-
7.73. 
78 Case No COMP/M.2220, General Electric/Honeywell International. 
79 Case T-5/02, Tetra Laval v Commission, 25 October 2002, ECR 2002, p. II- 
4381. 
80Case T-5/02, Tetra Laval v Commission, 25 October 2002, ECR 2002, p. II-4381, para. 
155. 
81 Speech/01/340, Prof. Mario Monti. 
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before receiving a decision by the CFI. By then, even though the decision 
was positive for the undertakings, the merger was no longer of any interest 
to the parties and the plans were abandoned. In order to ensure the 
undertakings rights and economic interests, the goal must be to ensure that 
judicial review takes place within a reasonable period of time, which makes 
sense for all commercial transactions.  
 
To solve some of the problems with judicial review, on 1 February 2001 a 
“fast-track procedure” was introduced to be used in urgent cases where no 
other solutions are available as interim measures. The fast-track procedure 
is considered to be especially useful under the Merger Regulation. The 
procedure has been applied in two cases, Schneider/Legrand and Tetra-
Laval/Sidel, and it was thereby shown to be a great improvement also in 
more complex cases. Instead of a waiting period of three years as in 
Airtours case, the undertakings “only” had to wait ten months before the 
annulment of the Commissions decision was delivered. The fast-track 
procedure is only applicable when written pleadings are confined to a 
summary of the pleas and annexes are limited in number. However, cases 
which require a complex factual and legal assessment may not be suitable 
for the fast-track procedure or may take a considerable amount of time to 
resolve, even if the procedure would be applicable. 82  
 
It is not only the time-consuming process which is of interest when 
examining the effectiveness of the judicial system. Notably, the statistic of 
cases ending up being scrutinized by the court shows the court’s motivation 
to ensure legal certainty for the undertakings. In 2002 more than twice as 
many cases ended up in court and as long as the Commissions takes heed, 
further legal uncertainty for the undertakings concerned can be prevented. 
 

                                                 
82 Korah, “Competition Law of the European Community”, §5-468. 
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3 Collective dominance  
 

3.1 Oligopolistic market 

Two or more undertakings can hold a collective dominant position in an 
oligopolistic market. An oligopolistic market is a market where a few 
undertakings are active within the same product market. In such a market a 
merger between competitors might not lead to a dominant position for the 
merged entity, but it can lead to a significant impediment of competition 
because of the likelihood of conscious parallel behaviour between the 
remaining firms. The size of an oligopolistic market varies. Normally the 
market embraces two to five undertakings, even though up to ten and more 
are possible all depending on the structure of the market, i.e. a market with 
oligopolistic structure.83  The defining characteristics of an oligopolistic 
market are high market concentration, transparency and product 
homogeneity. On a highly concentrated market, the competing firms will 
most likely recognise their inter-dependence and the futility of aggressive 
competitive behaviour.84 Situations in which the undertakings are able to 
reach an understanding in order to increase prices above the level of 
effective competition (tacit collusion) can be referred to as collective 
dominance.85  
 
According to textbook models, an oligopolistic market can have the effect 
of collective dominance, but also that of perfect competition. However, due 
to the fact that an oligopolistic market has only a few actors, the 
undertakings are often more or less interdependent and the prices are often 
above marginal costs. Thus, saying that an oligopolistic market can have 
perfect competition is seldom true.86  
 
In Gencor/Lonrho87 the Commission identified certain typical 
characteristics of an oligopolistic market:  
 

  High concentration.  
  Homogenous products.  
  Mature production technology. 
  High market transparency. 
  Moderate growth. 
  Inelastic demands. 
  High barriers to market entry and growth. 
  Insignificant countervailing buying power vulnerable to a potential 

abuse. 
                                                 
83 Bellamy & Child,”European Community Law of Competition”, page 413, passage 6-154. 
84 Cook & Kerse, “EC Merger Control”, chapter 5.7.3, page 171. 
85 Bishop, “Power and responsibility: The ECJ:s Kali-Salz Judgment”, page 37. 
86 Niels, “Collective Dominance: More than just oligopolistic interdependence”. 
87 Gencor/Lonrho, Art 8 decision of April 24, 1996, ([1997]. 
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  Symmetry of market shares and cost structures. 
 
These characteristics make it easier for suppliers to act in parallel and 
provide them with incentives to do so without any countervailing checks 
from the demand side.88

 

3.2 Collective dominance within an 
oligopolistic market 

3.2.1 The Commissions assessment of collective dominance 

In the cases Kali und Salz89 and Gencor v. Commission90 the ECJ and the 
CFI recognised that the Merger Regulation could be used as an instrument 
to prohibit a merger which might lead to a market structure where co-
ordination between the merged entity and its competitors becomes more 
likely. It is noticeable that not all competitors within an oligopolistic market 
are required to hold that collective dominant position. The undertakings 
concerned might be independent of other firms on the market, but not 
independent towards each other. When assessing a merger, the Commission 
must establish whether the proposed merger would change the structure of 
the market in such a way that co-ordination becomes significantly easier to 
maintain.91 The Commission should evaluate whether or not the remaining 
firms on the market would have the incentives and possibilities of behaving 
as if they had agreed not to compete with each other, and if the undertakings 
have the ability to sustain that mode of competition.92  
 
The Commission has declared several times that when, as a result of a 
merger, the remaining firms have large market shares and are likely to act as 
a single entity, the concentration leads to a collective dominant position and 
should thereby be prohibited. Firms holding a collective dominant position 
will adapt their behaviour to that which a profit-maximising dominant single 
firm would choose.93  
 
For the Commission to foresee the effects of a merger, it has to carry out a 
hypothetical test. In every case, the Commission must predict the remaining 
firms’ incentives to co-ordinate their prices and establish the existence of a 
sustainable mechanism to control each other’s behaviour.94 The 
Commission must take into account a longer time frame when predicting 

                                                 
88 Cook & Kerse, “EC Merger Control”, chapter 5.7.3, page 171. 
89 Joined Cases, C-68/94 & C-30/95, Kali & Salz, 31 March 1998, ECR 1998, page I-
1375, para. 165-178. 
90 Case T-102/96 Gencore v European Commission, 25 March 1999, ECR 1998, p. I-6871. 
91 Bishop, “Power and Responsibility: The ECJ’s Kali-Salz judgement”, page 37. 
92 Bishop & Walker,  “The Economics of EC competition law”, page 273, chapter  7.29. 
93 Cook & Kerse, “EC Merger Control”, chapter 5.7.3, page 171. 
94 Joined Cases, C-68/94 & C-30/95, Kali & Salz, 31 March 1998, ECR 1998, page I-1375, 
paras. 221-222. 
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how the undertakings are expected to act and what the reactions on the 
merger are likely to be. The collective dominance should be consistent over 
a longer period of time in order to constitute a reason to prohibit the merger. 
When performing the hypothetical test, the Commission should focus on 
market evidence, 95 including the power of the other competitors on the 
relevant market.96 A sign of collective dominance on an oligopolistic market 
is when the rivals refrain from short-term profits and thereby exercise 
collective market power through tacit co-ordination because of the threat of 
retaliation.97

 

3.2.2 Development of collective dominance through case law 

In the Gencor case, the CFI recognised the Commission’s considerations 
when defining collective dominance; high barriers to market entry and 
growth, large market shares (important but not as important as when 
establishing single firm dominance), similar cost structures with high 
overheads, homogeneous products and transparent price.98 However, the 
CFI declared those elements important, but neither exhaustive nor 
obligatory when defining collective dominance.  

 
Obviously, the relevant factors may vary from market to market, but there is 
a so-called checklist which includes elements thought to facilitate tacit 
collusion.99 In addition to market concentration, the following factors are 
routinely examined when the Commission is determining if joint dominance 
is likely to occur after a proposed merger:100

 
  Market demand. A constantly changing market makes it more 

difficult to co-ordinate behaviour over a sustainable time. 
  The availability of key information concerning market conditions, 

transactions and individual competitors. The more transparent the 
market is, the easier it will be to police the co-ordination. 

  The extent of firm and product heterogeneity. Homogeneous firms 
and products facilitate collusive behaviour. 

  The presence of maverick firms. Maverick firms make it harder to 
collude since they may undercut the collusive price. 

  The characteristics of buyers. Where buyers possess power it is 
harder for the undertakings to raise prices post-merger. Buyer power 
will put pressure on the collusive price. 

                                                 
95 Bishop, “Power and Responsibility: The ECJ’s Kali-Salz judgement”, page 39. 
96 Bellamy & Child, ”European Community Law of Competition”, page 416, passage 6-
159. 
97 Caffara & Kühn, “Joint Dominance, The CFI Judgement on Gencor/Lonrho, page 355-
358. 
98 Case T-102/96 Gencore v European Commission, 25 March 1999, ECR 1998, p. I-6871, 
paras. 159, 218-222, 226-230. 
99 Jones & Sufrin, “EC competition law”, page 782, chapter 5. 
100 Bishop, “The economics of EC competition law”, page 274-275, chapter 7.32. 
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  The presence of excess capacity. If firms have excess capacity they 
will have the incentive to raise output and undercut the collusive 
price. 

  The presence of competitive fringe. The presence of competitors 
tends to limit the scope for co-ordination. 

  The characteristics of typical transactions. If transactions are small 
and frequent it is easier to sustain tacit collusion. 

  The ease of entry. If the market is easy to enter the risk of co-
ordinated effects post-merger decreases. 

 
In the Airtours case, the CFI developed and clarified the definition of 
collective dominance in an oligopolistic market and which factors the 
Commission should appraise when assessing the relevant market. 

 
  Each member must have the ability to know how the other members 

are behaving, in order to monitor whether or not they are adopting 
the common collusive policy. There must be sufficient market 
transparency for the members of the oligopoly to be aware of how 
the other members’ markets are evolving.101 

 
  The situation of tacit co-ordination must be sustainable over time, 

meaning that long-term incentives (i.e., punishment/retaliation) exist 
to deter parties from departing from the common collusive policy. 
The CFI clarified the necessity of retaliation mechanisms for 
collective dominance. The Commission must not show the specific 
retaliation mechanism, but they must show that the deterrents exist 
and are functional in practise. 102  

 
  The foreseeable reaction of current and future competitors must not 

be able to jeopardise the result expected from the common collusive 
policy.103 

 

3.2.3 Conclusion 

The judgements show that just because there are market conditions creating 
anti-competitive behaviour, it does not necessarily mean that the behaviour 
falls under the Merger Regulation and can be prohibited. To establish the 
presence of collective dominance, the Commission must demonstrate that 
there are a few firms which recognise that they depend on their rivals in 
order to achieve the highest profit, and that those firms actually act in 
accordance with that recognition.104 The Commission must establish that the 
                                                 
101Case T-342/99, Airtours v Commission, 6 June 2002, ECR 2002, p. II-2585, para. 62. 
102 Case T-342/99, Airtours v Commission, 6 June 2002, ECR 2002, p. II-2585, paras. 195 
and 199. 
103 Case T-342/99, Airtours v Commission, 6 June 2002, ECR 2002, p. II-2585, paras. 210 
and 280. 
104 Case T-102/96 Gencore v European Commission, 25 March 1999, ECR 1998, p. I-6871, 
para. 236. 
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undertakings can act as a single entity as well as that the merging firms 
actually would act as a single entity with its competitors.105 There must be a 
mutual interdependence between the firms on the market, and because of 
this, they restrict their output below that of perfect competition.106 The 
Commission must also show that the situation of tacit co-ordination is 
sustainable over time as well as that there is a mechanism of retaliation in 
order to maintain the co-ordination between the firms. Further, the 
Commission must show an economic and/or legal relationship between the 
merged entity and the competitors in order to be able to prohibit the merger 
with reference to a collective dominant position. (economic links are of 
great importance when they give the members in an oligopoly interest in 
each other’s profit, i.e. if the firms recognise that they can gain more from  
competitor’s profits than from undercutting them.) Collectively dominant 
firms must be colluding, explicitly or tacitly.107 It is important but not 
necessary that there are actual agreements co-ordinating the behaviour of 
the firms; the co-ordination can be explicit or tacit.108 In the Gencor case, 
the CFI expanded the concept of joint dominance and settled that it was not 
necessary to establish structural links between the firms in an oligopoly to 
show that collective dominance would be the result of the merger. In its 
judgement, the CFI held that structural links are important, but not essential 
when determining the likelihood of collusion.109  
 
What complicates the definition of collective dominance is determining how 
interdependent the undertakings must be in order to be considered as 
holding a collective dominant position. There is no actual guideline or 
praxis on this matter,110 leading to uncertainty of outcome in the assessment 
of a proposed merger. 
 

3.3 Oligopolistic markets without collective 
dominance 

There are important differences between an oligopolistic market where there 
are few suppliers and a market structure where collective dominance is at 
hand. It is important to evaluate the relationship of interdependence existing 
between the parties to a tight oligopoly, within which the parties are in a 
position to anticipate each other’s behaviour and are strongly encouraged to 
align their conduct in the market, in particular in such a way as to maximise 

                                                 
105 Joined Cases, C-68/94 & C-30/95, Kali & Salz, 31 March 1998, ECR 1998, page I-
1375, para. 228. 
106 Niels, “Collective dominance: More than just oligopolistic interdependence”, page 169. 
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para. 273-284. 
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their joint profits by restricting production with a view to increasing 
prices.”111

 
It is notable that a merger within an oligopolistic market must not 
necessarily lead to collective dominance, even though the CFI concluded, in 
the Gencor case, that oligopolistic inter-dependence in that case amounted 
to a link that made it easier to establish joint dominance.112

 
 

                                                 
111 Case T-102/96 Gencore v European Commission, 25 March 1999, ECR 1998, p. I-6871, 
para. 276. 
112 Case T-102/96 Gencore v European Commission, 25 March 1999, ECR 1998, p. I-6871, 
paras. 273-276.   
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4 Case law 
 

4.1 Airtours/First Choice113  

4.1.1 Background 

On 29 April 1999, Airtours plc, an undertaking in the UK foreign package 
holiday market, announced its intention to acquire the whole issued share 
capital of First Choice plc. On 22 September 1999, the proposed merger was 
prohibited by the Commission in accordance with article 8(3) Merger 
Regulation, on the grounds that the merger would create a collective 
dominant position in the UK market for short-haul package holidays 
between Airtours/First Choice and the two other large operators remaining 
on that market.114

 
On 2 December 1999, Airtours appealed to the CFI and on 6 June 2002, the 
Court annulled the Commission’s decision with reference to the 
Commission’s failure to prove that the merger would have adverse effects 
on competition. 
 
Airtours/First Choice was the first merger to be blocked by the Commission 
due to the creation of a collective dominant position held by more than two 
undertakings. Prior to this judgement, a dominant position held collectively 
by more than two firms, was considered too complex and unstable to sustain 
over time.115  
 

4.1.2 The Commission’s decision116 

The Commission assessed the effects of the proposed merger and concluded 
that the acquisition would have left only three major vertically integrated 
travel groups in the UK; the other two being Thomson and Thomas Cook. 
According to the Commission, the merger would result in the removal of 
competition between the groups and could therefore not be permitted. 
Because of the structural features of the market concerned and the fact that 
the three groups would have held more than 80 percent of the UK short-haul 
foreign travel market, the remaining firms would have no incentive to 
compete with each other.117

 
The Commission concluded that the package tour industry is distinct in that 
the firms’ decisions are made at two different levels. First, the decisions are 
                                                 
113 Case T-342/99, Airtours v Commission, 6 June 2002, ECR 2002, p. II-2585 
114 Haupt, “Collective dominance under Article 82 EC and EC Merger Control in the light 
of the Airtours Judgement”, page 434. 
115 Airtours/First Choice, Art. 8 decision of May 20, 1998 [1999]. 
116 No IV/M.1524. Airtours/First Choice. 
117 No IV/M.1524. Airtours/First Choice, para. 169. 
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made at a planning stage; a firm has to decide the overall capacity for the 
following 12-18 months. Second, the decisions are taken in the selling 
season; firms compete under a capacity constraint and have a strong 
incentive to fill capacity resulting in considerable price discounts when 
departure dates are approaching. The temptation to deviate from collusive 
price would therefore be strong, and the threat of retaliation within the 
selling period has little credibility due to the capacity constraints. Further, 
the products of interest are heterogeneous, given that specific packages 
would differ in terms of destination, type of hotel etc, which makes it more 
difficult to attain collusive pricing. However, the Commission argues that 
the crucial point for a collusive outcome is when the capacity decisions are 
taken during the planning season and it is not a matter of collusive pricing.  
 
The Commission found that the UK tour operating market already had 
characteristics which were conducive to the creation of a dominant 
collective position among the three main operators. In its decision, the 
Commission argued that there were only two other strong competitors on 
the market for short-haul holiday packages and therefore a merger would 
threaten effective competition. The market of short-haul holiday packages 
was labelled as an oligopolistic market where transparency, high product 
homogeneity, low growth in demand, low price-elasticity of market 
demand, interdependency among the main suppliers, high barriers to entry, 
absence of significant buyer power and similar cost structures were 
important factors.  
 
The Commission found that, because of the overall capacity on the market, 
a merger in this field would create a high degree of mutual dependency on 
the members of the oligopoly. The structure, after the proposed merger was 
carried out, would lead to a market where it would be rational for the 
members to restrict supply in such a way that collective dominance would 
have been created. The Commission pointed out in its decision that it did 
not regard a strict punishment mechanism as a necessary condition for 
collective dominance. The Commission argued instead that where there are 
strong incentives to reduce competitive action, coercion might be 
unnecessary.118  
 
The decision of the Commission is essential with regard to the nature of the 
industry involved and the economic arguments used by the Commission. 
The Commission pointed out that vertical integration by the large operators 
represented the main competitive advantage in the industry. The 
competition in the travel market had changed quickly in the past, but the 
Commission concluded that this did not necessary imply that the same 
drastic changes would be made again and that vertical integration would be 
a sustainable advantage for the small players trying to enter the market.119 
Additionally, the Commission argued that a collusive outcome was likely to 
occur, not on price-competition, but on capacity-competition during the 
                                                 
118 No IV/M.1524. Airtours/First Choice, paras. 142-143, 147 and 150. 
119 Motta, ”EC Merger policy and the Airtours case”, page 205. 
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planning season. Therefore, collective dominance would lead to firms 
choosing low levels of capacity, to raise their profits to a collusive level.120  
 

4.1.3 The ruling of the CFI 

In its judgement, the CFI annulled the Commission’s Airtours decision, 
concluding:   
 
 

“[that the decision] far from basing its prospective analysis on cogent 

evidence, is vitiated by a serious of errors of assessment as to factors 

fundamental to any assessment of whether a collective dominant position 

might be created.”121

 
 
In resulting analyses of the decision, the Commission was accused of 
extending the concept of collective dominance to unilateral effects and 
applying the concept of collective dominance to a market which does not 
lend itself easily to tacit collusion.122 By doing so, it tried to cope with a 
distortion of the Merger Regulation which does not prohibit mergers 
detrimental to welfare unless they create or reinforce dominance.123 The 
Commission has been criticised for unjustifiably lowering the burden of 
proof for collective dominance and blurring the distinction between 
collective dominance and simple oligopoly.124 Because of the nature of the 
industry - a market where capacity decisions are reviewed periodically and 
punishments for deviating from the collusive behaviour are possible - it is 
possible to argue in favour of a collusive outcome.125 However, even if joint 
dominance is a theoretical possibility in a case like this, the likelihood of 
collusion in this particular case must also be shown in order to prohibit the 
merger. The CFI accused the Commission of making errors of assessment 
relating to transparency, market analyse, retaliation mechanisms, 
interdependency and reactions of competitors and consumers when 
concluding that tacit collusion was likely to occur post-merger.126  
 
In its appeal, Airtours referred to the fact that collective dominance 
corresponds to tacit co-ordination, which is sustainable only where a 
retaliation mechanism is present to deter parties from “cheating” on their 
tacit collusion, by increasing output and/or lowering price. According to 
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Airtours, the UK short-haul market did not support a credible mechanism 
for retaliation. In its judgement, the Court agreed that the Commission had 
departed from the generally accepted view that tacit collusion was the basis 
for collective dominance. The Court agreed with Airtours, stating that the 
characteristics of the short-haul package market did not support the 
condition of retaliatory measures. The measures could not be implemented 
quickly and effectively enough in order to deter the parties from cheating on 
the tacit collusive policy.  
 
The CFI imposed, through its judgement, a more rigorous standard of proof 
and analysis on the Commission regarding the factual and economic facts 
underlying its decision.127 The Court pointed out: 
 

“the prospective analysis of the market necessary in any assessment of an 

alleged collective dominant position must not only view that position 

statically at a fixed point in time, the point when the transaction takes 

place and the structure of competition is altered, but must also assess it 

dynamically.”128

 
The CFI clarified, through its judgement, three important conditions 
necessary for a collective dominant position to exist:129

 
  Each member must have the ability to know how the other members 

are behaving, in order to monitor whether or not they are adopting 
the common collusive policy. There must be sufficient market 
transparency for the members of the oligopoly, to be aware of how 
the other members markets are evolving.130 

 
  The situation of tacit co-ordination must be sustainable over time, 

meaning that long-term incentives (i.e., punishment/retaliation) exist 
to deter parties from departing from the common collusive policy. 
The CFI clarified the necessity of retaliation mechanisms for 
collective dominance. The Commission must not show the specific 
retaliation mechanism, but they must show that the deterrents exist 
and are functional in practise. 131  
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  The foreseeable reaction of current and future competitors must not 
be able to jeopardise the results expected from the common collusive 
policy.132 

 
In summary, tacit collusion must be feasible and sustainable. It must be 
possible to prevent members of the dominant oligopoly from cheating, and 
the competitive pressure from fringe firms and customers must be 
sufficiently weak.   

 

4.1.4 Comments 

One explanation for the attention given to the Airtours case is that it was the 
first time the Commission had found a dominant oligopoly of three firms. 
Further, the judgement is remarkable in three aspects, it provides a clear 
framework for assessments of collective dominance, it stresses that the 
burden of proof in EC merger cases lies with the Commission, and it 
criticises the Commission in the handling of evidence.133  
 
As explained in earlier chapters in this essay, the definition and the use of 
the term have developed over the years and, in the past, the scope of the 
term collective dominance has not been completely clear. There has been a 
great deal of uncertainty for the undertakings on what conditions are 
actually decisive when prohibiting a merger with reference to collective 
dominance. With the Airtours judgement, the rules of assessment of 
collective dominance have been clarified further, even if not completely, 
and this will hopefully lead to an increased legal certainty for undertakings 
interested in merging in the future. The judgement has made clear that 
punishment or retaliation mechanisms are a necessary condition for 
collective dominance, i.e. a retaliation mechanism is necessary in order to 
sustain the anti-competitive behaviour over any significant time. The 
Commission must not show a specific retaliation mechanism involving a 
degree of severity, but it must show that there are adequate deterrents to 
depart from the common collusive policy. The Commission tried to deliver 
a decision which departed from the generally accepted view that tacit 
collusion was the basis for collective dominance. However, it has been 
clearly told that in the future it must consider and assess all conditions 
necessary and deliver substantial evidence that the proposed merger will have 
negative effects on competition within the common market before prohibiting a 
merger. The Airtours judgement will probably show to be a very important 
phase in the development of merger control policy. The scope of the term 
collective dominance has been somewhat unclear and there was a need for 
clarification in order to keep the Commission from developing the scope of 
the term on its own. With this judgement, the CFI has made clear that the 
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Commission’s work is subject to a judicial review and thereby conducted 
under the Court’s guidance.  
 
The CFI severely criticised the Commission’s standard of proof on the 
factual and economic evidence underlying its decision. With this judgement, 
the Court showed its willingness to actively scrutinise the Commission’s 
decision, thereby putting extra pressure on it with regard to the standard of 
proof necessary in competition cases. What this criticism will actually lead 
to in the future is hard to say, but the Commission will probably need to 
adopt a more rigorous approach to proof in order to withstand the CFI’s 
review. Hopefully this will lead to greater legal certainty for the 
undertakings concerned.  
 
Another issue being highlighted by this judgement is the need for speedier 
judicial review. The Court showed its willingness to thoroughly review the 
Commission’s decision, but it took almost three years between the decision 
and the CFI’s judgement. The outcome of the judgement has a moral value, 
but the time-consuming process is not commercially justifiable. 
 

4.2 Schneider/Legrand134 

4.2.1 Background 

The Schneider/Legrand case related to a take-over bid by Schneider Electric 
SA, involving the exchange of all Legrand shares. Schneider Electric and 
Legrand are both based in France. They manufacture low-voltage electrical 
equipment and operate across a number of markets in Europe. In France, 
they hold a combined high market share, in Italy, Spain, Portugal and 
Denmark, their combined share is moderately high, and on a pan-European 
level their combined market share is low. 
 
On 10 October 2001, the Commission prohibited the proposed merger on 
the grounds that the merger would give raise to serious competition 
problems in seven countries, including France. Schneider appealed to the 
CFI, claiming that the Commission in its decision: 
 

  Failed to apply the market definition.  
  Did not take into account the competitive environment on the 

market. In most markets the undertakings faced relatively strong 
competition from multinational electric components manufactures 
such as General Electric, ABB and Siemens. 

  Applied incorrect economic analyses in its assessments. 
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On the 22 October 2002, the CFI annulled the Commission’s decisions 
concerning Schneider/Legrand. 

 

4.2.2 The Commission’s decision135 

The Commission defined the relevant geographical market as national, but 
looked at the undertakings position across Europe and argued that “the 
merged entity’s “panoply of products” and wide geographic presence 
buttressed dominance in any single national market”. Broadly speaking, the 
Commission found that a merger would affect the competition on all 
materials used for the distribution of electricity and the control of electric 
circuits at various levels such as buildings, factories and homes. The merger 
was prohibited mainly because of the expected overlaps between the 
activities of the two undertakings in the markets for electrical switchboards 
and wiring accessories. The undertakings were regarded to be the largest 
players in these markets and a merger between the two undertakings would, 
according to the Commission, strengthen a dominant position on the French 
market.  
 
The Commission’s investigation showed that there were substantial overlap 
between the activities of Schneider and Legrand in the markets for electrical 
switchboards, wiring accessories and certain products for industrial use or 
for more specific applications.136 Thereby, the Commission concluded that 
the merger would give raise to serious problems on the French market and 
for the products concerned. The merger would, according to the 
Commission, have resulted in the strengthening of a dominant position with 
regard to the fact that the parties to the merger were by far the largest 
players on the market and the prospects for competitors to enter the market 
was low. Furthermore, the Commission identified competition problems in 
Denmark, Spain, Greece, Italy, Portugal and the UK.  
  

4.2.3 The ruling of the CFI 

The annulment of the decision resulted from two assessments by the CFI:137

 
  The CFI challenged the Commissions economic analysis, accepting 

it only in relation to the French market. The CFI acknowledged that 
the merger would create a dominant position on the product market 
in France but the Court rejected the decision regarding markets 
outside France.  

 
  Furthermore, in relation to the French market, the CFI stated that 

there was a discrepancy between the statement of objections and the 
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Commission’s decision, resulting in a serious infringement of 
Schneider’s rights of defence.  

 
According to the CFI there were several errors, omissions and 
contradictions in the economic analysis made by the Commission; The 
Commission defined the market as being national but based its assessment 
of the impact of the merger on transnational, global considerations, 
extrapolated from a single market without demonstrating its impact on the 
national level.138  
 
The procedure used by the Commission when examining the markets 
vitiated “procedural irregularity, which constitutes an infringement of 
defence rights”. The analysis should have been more precise and based on 
detailed facts to be accepted. Moreover, the Commission was criticised for 
being selective when presenting data.139   
 
The Commissions objection to the merger had been based on concerns 
regarding substantial overlapping activities but the prohibition focused on 
conglomerate effects of the parties’ collective strong position in related 
markets. As a result, the merger parties were denied the opportunity to 
propose appropriate remedies, leading to infringed defence right.140

 
In its ruling, the CFI recognised the anti-competitive effects, which the 
merger would have on the French market, but since there were serious 
infringements of the parties rights’ of defence and due to the inconsistency 
between market definition and competition analyses, the Commissions 
decision was annulled. The CFI adds in its judgement: 
 
 

“if the issue of the compatibility were to be re-examined, the procedure 

must recommend with the drawing up of a precise statement of objections 

and relate only to French markets, which are the only markets to have 

been identified as being affected by the implementation of the merger.”141

 

4.2.4 Comments 

With this judgement the Court made an important step towards a more 
effective judicial review by confirming its ability and commitment to 
provide effective judicial review.142 The Court delivered its judgement 
within 10 months from the prohibition decision and thereby showed its 
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competence and willingness to deal with complex issues, within a relatively 
short time, under the fast-track procedure.143 The Airtours judgement, which 
took almost three years, was a wake-up call and demonstrated the need of a 
speedier review in order to ensure the merging entity a possibility to survive 
an initial prohibition decision. However, despite the shortened judicial 
review procedure and positive outcome for the undertakings, Schneider the 
decided to call of the purchase of Legrand. The Commission opened a new 
first phase investigation and again rejected the commitments offered by 
Schneider in respect of the French market. The more or less moral victory 
won by Schneider was probably of great importance for future cases but the 
result in this case was a final abandonment of the merging plans.144  
 
Furthermore, the CFI once again showed its capability and motivation to 
scrutinise the Commissions decision. The Court criticised the Commission 
for making errors and being contradictory in its decision and the CFI was 
thereby clearly putting pressure on the Commission to hold a rigorous 
standard of proof. Just the knowledge that the Courts are willing to 
scrutinise the Commissions decision will hopefully lead to improved 
assessments in the future. Thus, this judgement will improve the legal 
certainty for the merging parties being investigated by the Commission.  
 
The Commission was harshly criticised for its assessment of the relevant 
market. It excluded vertically integrated sales from its analyse as well as 
drew inferences from Schneider’s position at an EU level for the various 
national markets. A consequence highlighted in this case was the 
Commission’s dual role in merger proceedings. The Commission has the 
role of investigator and decision-maker, which can lead to, as in this case, 
an assessment obtaining several errors. When investigating a matter it is 
always preferable to have a fresh pair of eyes to critically examine the 
conclusions in order to ensure legal certainty for the undertakings 
concerned.  
 
What's more noticeable with this judgement is that the Court clearly settled 
that in the future a detailed case-by-case and market-by-market analysis is 
required to determine whether the terms “portfolio” or “captive” make sense 
in the particular circumstances of each product and geographic market. To 
me this seems like obvious conditions, but since the Commission departed 
from this view, the clarification about this issue was welcomed. 
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4.3 Tetra Laval/Sidel145  

4.3.1 Background 

Tetra Laval BV, a world-wide leader in the liquid carton packing market 
and a limited actor in the plastic packaging sector, acquired Sidel, a French 
publicly quoted company involved in design and production of packaging 
equipment and systems. Sidel is the world-wide leader for the production 
and supply of blow-moulding machines, which are used to produce PET.  
After closing of the public offer, Tetra Laval owned more than 95 percent of 
Sidel’s shares.   
 
On 30 October 2001, the Commission prohibited the proposed merger. The 
justification for the decision was that the transaction was incompatible with 
the common market since it would create a dominant position in the market 
for PET packaging equipment and strengthen Tetra’s already dominant 
position in the markets for carton packaging.146

 
Tetra sought annulment of the decision, claiming that the Commission failed 
to demonstrate that the merger would lead to the alleged negative effects 
and that the Commission failed to convincingly demonstrate why the 
remedies offered by Tetra did not eliminate the concerns of the 
Commission. 
 
On 25 October 2002, the CFI annulled the Commissions two decisions147 by 
which the Commission prohibited the merger and also ordered separation of 
the two undertakings. The Court declared the pleas, alleging lack of 
horizontal, vertical and conglomerate anti-competitive effects, being well 
founded. 
 

4.3.2 The Commission’s decision148 

According to the Commission the merger could have negative effects on 
competition on several overall markets in the liquid food packaging sector: 
the PET packaging machines market, the market for aseptic production 
machines and aseptic carton packaging and the market for HDPE plastic and 
machines which produce HDPE packaging.149

 
The Commission concluded that  
 

                                                 
145 Case T-5/02, Tetra Laval v Commission, 25 October 2002, ECR 2002, p. II- 
4381.  
146 Case No COMP/M.2416 - Commissions decision of October 30, 2001, paras 213-214. 
147 Case No COMP/M.2416 – Commissions decision of October 30, 2001, and decision of 
January the 30, 2002. 
148 Case No COMP/M.2416 - Commissions decision of October 30, 2001. 
149 Press Release No 87/02, page 1. 
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“by combining the dominant company in carton packaging, Tetra, and the 

leading company in PET packaging equipment, Sidel, the proposed 

transaction would create a market structure which would provide the 

merged entity with the incentives and tools to turn its leading position in 

PET packaging equipment into a dominant position. This is also likely to 

enhance the merged entity’s position and have anti-competitive effects on 

the overall SBM machine market.”150

 
The grounds for the prohibition decision were threefold:  
 

  The Commission considered that the transaction raised significant 
horizontal effects in the PET packaging equipment markets.  

  The merger created vertical foreclosure concerns arising from 
vertical integration in packaging systems and conglomerate issues 
based largely on a theory of competitive harm resulting from market 
power leveraging (influence). 

  A merged Tetra/Sidel entity would find ways to leverage Tetra’s 
carton packaging dominance onto the PET market.  

 
The Commission argued that: 
 
 

“[by] acquiring Sidel, Tetra would ensure that its dominant position in 

aseptic carton packaging was retained and strengthened by eliminating 

Sidel as a source of competitive constraints [and]…[through] leveraging 

its dominant position in carton, Tetra/Sidel would have the ability to reach 

a level of dominance in PET equipment…”151

 
 
Consequently, the Commission held that competition in liquid packaging 
would be significantly reduced. The Commission argued that it could not be 
ruled out that the merger would give raise to anti-competitive effects in the 
future and thus rejected the parties’ proffered commitments and prohibited 
the merger. Following the prohibition, the Commission ordered Tetra Laval 
to divest its entire shareholding in Sidel.152

 

4.3.3 The ruling of the CFI 

The Tetra Laval case was handled under the fast-track procedure and the 
judgement came ten months after the appeal was lodged, and four months 

                                                 
150 Case No COMP/M.2416 - Commissions decision of October 30, 2001, para. 389. 
151 Case No COMP/M.2416 - Commissions decision of October 30, 2001, para. 330.  
152 Case No COMP/M.2416 - Commissions decision of January 30, 2002. 
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after the hearing. It became clear during the hearing that the Commission’s 
findings about the creation of a dominant position in the PET market was 
not convincing and would be difficult to sustain. The Court concluded that 
the Commission failed to demonstrate the prospective creation or 
strengthening of a dominant position in the relevant market.153

  
Firstly, the Court held that the anti-competitive effects were overestimated 
on the markets identified by the Commission, particularly where the 
Commission justified its prohibition, at least in part, by the likely immediate 
horizontal and vertical effects resulting from the merger. 154  
 
The CFI also examined the conglomerate effect, i.e. the undertakings are 
basically active on different markets and do not compete directly with each 
other, but the merger may nevertheless enable the merged entity to use its 
existing dominant, or at least strong, position on one market to create a 
dominant position on a second closely related market through leveraging 
activities. Bundling products together through price discounts or through 
technological ties are both examples of leveraging activities. The Court 
acknowledged the Commission’s rights to investigate future conglomerate 
effects when reviewing the effects from a proposed merger.155 However, the 
CFI criticised the Commission’s conclusion since it was of the opinion that 
the grounds for denial were inadequate and unsupported by cogent 
evidence.156  
 
Considering the leveraging, the CFI agreed that the putting into effect of the 
merger could allow levering to occur. Moreover, the Court declared that just 
because a firm has the ability to leverage, it does not mean that it would 
have the incentive to do so. The Commission must show that the 
circumstances for the profitable leveraging are actually to be found in the 
market under review. The CFI found that the Commission did not prove that 
the merged entity would have an incentive to use that option, and the CFI 
made it clear that the Commission had to undertake an exhaustive, fact-
based market-by-market assessment of the foreseeable effects.157 The CFI 
rejected the Commission’s prediction regarding the strong growth in the 
PET market, and it found that the Commission did not provide sufficiently 
convincing evidence in its examination of the potential leveraging methods 
which would enable the merged entity to acquire a dominant position on the 
various markets for PET packaging equipment. The Commission had failed 
to take account of the illegal aspects of the leveraging. When determining 
that leveraging was likely to occur, the Commission relied on leveraging 

                                                 
153 Case T-5/02, Tetra Laval v Commission, 25 October 2002, ECR 2002, p. II- 
4381, paras. 321-333. 
154 Case T-5/02, Tetra Laval v Commission, 25 October 2002, ECR 2002, p. II- 
4381, paras. 132 and 141. 
155 Case T-5/02, Tetra Laval v Commission, 25 October 2002, ECR 2002, p. II- 
4381, para. 146. 
156 Case T-5/02, Tetra Laval v Commission, 25 October 2002, ECR 2002, p. II- 
4381, para. 336.  
157 http://www.lexecon.co.uk/publications/media/2002/Tetra_Laval_Sidel.pdf. 
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involving abuse of Tetra’s existing dominant position in carton, and thereby 
infringement of article 82 of the EC Treaty. The CFI criticised the 
Commission for failing to considering whether the illegal nature of this 
behaviour would reduce or eliminate the likelihood of leveraging.158 The 
Court concluded that the Commission committed a manifest error of 
assessment when appraising the consequences of leveraging.159  
 
Furthermore, the CFI stated that the Commission’s decision is undermined 
by a number of defects in its analysis and errors of assessment regarding the 
marginalisation of Sidel’s competitors. 160

 
Tetra Laval claimed that the Commission limited the parties’ rights to full 
access to the Commission’s file. While confirming that the Commission is 
obliged to provide access to its files, the CFI held that it is sufficient for the 
Commission to provide summaries of confidential information, which come 
from third parties. In the judgement annulling the first decision, the CFI 
found, notwithstanding Tetra Laval’s claims, that the Commission did not 
infringe the parties’ right of access to the files.161  
 

4.3.4 Comments 

Without the annulment of this decision, the Commission would have had 
extended its merger control powers to be able to stop undertakings from 
expanding beyond the markets in which they are currently strong, even if 
little or no market power is the result of the merger. With the 
TetraLaval/Sidel judgement, the CFI restricted the Commission’s reference 
to leveraging theories when prohibiting conglomerate mergers. The Court 
affirmed that the Commission can prohibit mergers due to conglomerate 
effects, but at the same time the CFI placed a high burden of economic and 
factual proof on the Commission’s shoulders. Although the CFI confirmed 
that some mergers might raise the concerns of leveraging, it also underlined 
that the Commission must produce a careful analysis where it assesses the 
incentives and likely behaviour of the merged entity, taking into account the 
post-merger market conditions and the position of competitors. It is harder 
to predict the effects from conglomerate mergers than the consequences 
from a “conventional” horizontal merger, and therefore the Commission is 
required to present an even more robust and complete economic and factual 
analysis in case of conglomerate issues. The Commission’s analysis must 
contain a particularly close examination of the circumstances which are 
relevant for an assessment of the effect on the conditions of competition in 

                                                 
158 Case T-5/02, Tetra Laval v Commission, 25 October 2002, ECR 2002, p. II- 
4381, para. 159. 
159 Case T-5/02, Tetra Laval v Commission, 25 October 2002, ECR 2002, p. II- 
4381, para. 308. 
160Case T-5/02, Tetra Laval v Commission, 25 October 2002, ECR 2002, p. II- 
4381, paras. 321-333. 
161 Case T-5/02, Tetra Laval v Commission, 25 October 2002, ECR 2002, p. II- 
4381, paras. 118 (93-117).  
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the reference market. It seems like the Commission once again was 
criticised for not fulfilling its obligation to assess and analyse not only the 
incentives, but also to prove the likelihood of certain behaviour.  
 
Due to the detailed, speedy and heavy criticism on the Commission’s 
deficient assessment, this case will hopefully turn out to be of great help to 
undertakings party to a conglomerate merger. With the knowledge that there 
is a real threat of a judicial review to the decisions, the Commission must be 
more careful and accurate when investigating a proposed merger in order to 
re-establish its credibility in merger control cases. 
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5 Current situation 
 

5.1 The merger reform  

The theory behind this thesis is that the development of collective 
dominance as well as the annulment of the Commissions prohibition 
decisions in Airtours/First Choice, Schneider/Legrand and Tetra 
Laval/Sidel, speeded up and to a grand degree influenced the outcome of the 
reform within the merger control area. I have in the previous chapters 
explained the development of the issues concerned to the referred case law 
and now I intend to analyse the reform with the point of departure in these 
issues. 
 
In December 2001 the European Commission launched a Green Paper162 in 
order to review the Merger Regulation. Since then, the issues within the 
reform have been intensively debated among interested parties. The 
business community, the legal community, consumers and trade unions have 
been particularly active in the discussions.163 The discussions within and 
about the Green Paper have dealt with three main areas: jurisdictional 
issues, substantive issues and procedural issues.  
 
The responses to the Green Paper resulted in the Commission proposing a 
“far-reaching” merger-reform within the EU in December 2002. Taking into 
account the views of the parties mentioned above, different aspects of 
European competition were covered. The resulting proposed merger reform 
ended in a unanimous political agreement in the Council, and thereafter, on 
20 January 2004, the formal adoption of the law. The new merger control 
law entered into force on 1 May 2004.  It embraces a revision of the EC 
Merger Regulation as well as the introduction of guidelines on the appraisal 
of horizontal mergers. Furthermore, a series of non-legislative measures to 
improve the decision-making process has been introduced. The reform, 
which builds upon 15 years of experience, is intended to combine a 
predictable review timetable with an improved decision making process, 
based on a solid economic analysis and greater opportunity to take the views 
of the merging parties into account. 164

 

5.2 The new Merger Regulation 

The new Merger Regulation contains four main issues of importance:  
 

                                                 
162 Green Paper on the Review of Council Regulation (EEC) No 4064/89, COM (2001) 
745/6-11/12/01. 
163 Speech/02/252, Prof. Mario Monti. 
164 Press release IP/02/1856. 
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  Jurisdictional issues: The mechanism for reallocation of cases 
between the Commission and the Member States has been 
revamped.  

  Procedural issues: A greater degree of flexibility has been 
introduced into the timeframe for the conduct of merger 
investigations.  

  Substantive issues: The substantive test for the assessment of 
mergers has been reworded resulting in “a significant impediment to 
effective competition” test. 

  Other proposed amendments regarding overriding principles 
explicitly stated in the Merger Regulation. 

 
5.2.1 Jurisdictional issues 
 
In line with the principle of subsidiarity, the Community legislator seeks to 
reduce multiple filings by changing the referral system to a more 
streamlined system. The reform encloses a simplification of the referring 
system; a mechanism ensuring referral of cases from the Commission to the 
Member States and vice versa.165 The authority most suitable for the 
investigation should examine the transactions. The Commission should deal 
with transactions with a significant impact beyond national borders, and the 
national authorities should deal with transactions with an impact mainly on 
a national or local level.166  
 
Moreover, with the new Merger Regulation the ”one-stop-shop” rule (i.e. 
the Commission has exclusive competence when large cross-border 
transactions are being investigated)167  will be even further enhanced, and 
the intention is to additionally improve this principle in order to gain 
administrative efficiency. Instead of having to notify all the Member States 
affected by the merger, the “one-stop-shop” principle means that when three 
Member States or more are involved, the undertakings only have to notify 
the Commission. The introduction of this rule has lightened the burden for 
undertakings planning a merger, including reduction of costs, bureaucracy 
and legal certainty, as well as avoidance of multiple filings to a greater 
extent than before.168 With the reform, the undertakings which are normally 
not included under the “one-stop-shop” rule will now have the opportunity 
to request to benefit from it. If none of the Member States concerned object 
to the referral within 15 working days of receiving the submission, the 
merger unit benefits from the principle of “one-stop-shop” and the operation 
will be examined by the Commission instead of multiple Member States.169  

                                                 
165 Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of 
concentrations between undertakings. (O.J. L24/1, 29.01.2004) art 9 and 22.
166 Speech/02/252, Prof. Mario Monti. 
167 Council Regulation (EEC) No 4064/89 of 21 December 1989 on the control of 
concentrations between undertakings ([1990] O.J. L257/14), art 21. 
168 Cook & Kerse, “EC Merger Control”, chapter 3.1, page 4. 
169 Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of 
concentrations between undertakings. (O.J. L24/1, 29.01.2004) art 4(5).
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5.2.2 Procedural issues 
 
To ensure the rights of the undertakings involved in an assessment of a 
merger, some procedural improvements have been carried out. The aim is to 
increase the flexibility but to do so without jeopardising ex ante control and 
clear legally binding deadlines. One important change is the introduction of 
a degree of flexibility into the time frame for the conduct of merger 
investigations. When dealing with complicated transactions, extra time can 
be added to the normally strict timetable in order to ensure a proper 
consideration within the investigation.170 Further, the introduction of more 
flexibility and simplified procedures for notification of mergers is intended 
to ensure improvements for the undertakings. With the new Merger 
Regulation it will be possible to notify a transaction to the Commission’s 
Merger Task Force, prior to the conclusion of a binding agreement.171 By 
this improvement the parties will not have to wait for the signature in order 
to notify the transaction. Further, the one-week deadline for submitting 
notification will no longer be in force, this rule was concluded to be an 
unnecessary regulatory rigidity and was therefore abolished.172 With the 
reform the parties will be able to, in advance of notifying the Commission, 
request the Commission to refer a concentration to be examined by a 
national competition authority (NCA) on the bases that it may significantly 
effect competition in a distinct market within a MS.173 However, the 
Regulation clearly state that a concentration with a Community dimension 
shall be notified to the Commission.174

 
5.2.3 Substantive issues 
 
The most important and controversial issue presented under the merger 
review package was the review of the merits of the dominance test.  
 
According to the previous Merger Regulation, the dominance test declares a 
merger to be unlawful when it “creates or strengthens a dominant position”, 
whereas the “substantial lessening of competition test” (“SLC”) declares a 
merger to be unlawful when the result would be substantial lessening of 
competition, i.e. the dominant position is not in itself decisive. When 
comparing the two substantive tests, two principal points of view have 
formed the debate. A certain concern was revealed as to whether the current 
dominance test could provide effective control in some specific situations of 
oligopoly, especially in cases where the merging firms would be in a 
position to raise prices and consequently exercise market power, without 
                                                 
170 Council Regulation (EC) No 139/2004 of January 2004 on the control of concentrations 
between undertakings, (O.J. L24/1, 29.01.2004), art 10. 
171 Council Regulation (EC) No 139/2004 of January 2004 on the control of concentrations 
between undertakings, (O.J. L24/1, 29.01.2004), art 4. 
172 Competition Policy Newsletter, 26th April, page 2. 
173 Council Regulation (EC) No 139/2004 of January 2004 on the control of concentrations 
between undertakings, (O.J. L24/1, 29.01.2004), art 4(4). 
174 Council Regulation (EC) No 139/2004 of January 2004 on the control of concentrations 
between undertakings, (O.J. L24/1, 29.01.2004), art 4(1). 
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resorting to co-ordination and without necessarily holding the largest market 
share in the market, so called collective dominance. The main argument for 
this switch to the “SLC” test was that it provides clarity in these cases. On 
the other hand, it was also stressed that the relevance lies within the 
interpretation of the tests and not in the actual wording of the test. 
According to Prof. Mario Monti, the dominance test is proven to be capable 
of being adapted to a wide variety of situations where market power exists: 
so instead of changing the way to determine whether a merger is unlawful, 
the Commission’s proposal suggested that a clarification of the Merger 
Regulation itself should be enough in order to achieve legal certainty.”175  
 

There have also been comments as to whether or not there might be a gap in 
the coverage of the previous dominance test, since there has not yet been a 
clarification by the Courts about the precise parameters of art 2 of the 
Merger Regulation. Consequently, to secure legal certainty regarding the 
scope of the dominance test, the Commission proposed a clarification to the 
current substantive test, so as to make clear that the test is also applicable 
where mergers result in "unilateral effects" in situations of non-collusive 
oligopoly. With this addition to the test, the potential "gap" pointed out by 
some commentators would be covered. This clarification is consistent with 
how the ECJ has defined dominance in merger cases, being more closely 
focused on the economic impact of a concentration.176 According to the 
Commission, such a clarification would contribute to ensure full 
convergence with jurisdictions like the US which apply the SLC test.177  
 
At last a legal text was agreed upon, and with the adoption of the new 
Merger Regulation a new substantive standard has been introduced to make 
clear that all anti-competitive mergers resulting in higher prices, less choice 
or innovation are covered. A compromise was reached to replace the 
dominance test with a test that forbids behaviour which “significantly 
impedes effective competition”, (SIEC test). Under the new test a merger 
must be blocked if it significantly impedes effective competition and 
dominance, in its different forms, will still be a main criterion in this 
determination. However, the new test also includes situations where a 
proposed merger would have anti-competitive effects in oligopolistic 
markets even if the merged undertakings would not be strictly dominant in 
the usual sense of the word, i.e. situations of non-collusive oligopoly where 
the effect of the merger impedes competition. There was a last-minute 
addition to the recitals of the Merger Regulation which explains that the 
new test extends to so-called “unilateral effects” cases.178 With the new test, 
the Commission must evaluate the effects which a merger might have on the 
relevant market to a greater extent and not only consider whether the 
proposed merger will lead to a dominant position. This seems to be in line 

                                                 
175 Speech/03/195, Prof. Mario Monti. 
176 Speech/03/195, Prof. Mario Monti. 
177 Speech/03/200, Prof. Mario Monti. 
178 Council Regulation (EC) No 139/2004 of January 2004 on the control of concentrations 
between undertakings, (O.J. L24/1, 29.01.2004), recital (25). 
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with the development within the last couple of years where the Court on 
numerous occasions stressed the importance of assessing the pro-merger 
effects on the market concerned. The central question with the new test will 
be whether sufficient competition to provide consumers with satisfactory 
choice remains after the merger. Hopefully, this will result in a diminished 
risk of the Commission failing to explicitly consider the dominant position’s 
actual impediment to effective competition.179  
 
Whether the adjustment of the wording in the new Merger Regulation is a 
transformation of the former dominance test towards the SLC test, or merely 
a clarification of existing law and practice within the European Union, is a 
subject of debate. Some market actors, mainly the business industry, predict 
that the changes will lead to an extension of the Commission’s powers to 
prohibit a proposed merger. Some undertakings seem to believe that the new 
test gives the Commission a greater power of intervention because of lower 
level thresholds. This is partly said in view of the last-minute addition to the 
recitals of the Merger Regulation which creates the possibility to prohibit 
cases which could result in a non-dominant merged entity being able to 
exert and profit from market power following a merger, without being 
dependent on a co-ordinated response on the part of other competitors. On 
the other hand, the Commission argues that the reform does not involve 
substantial changes to the dominance test, but rather consists of a 
clarification of the existing rules.  
 
After the decision in Airtours/First Choice was delivered the discussions 
around whether it was right to prohibit the merger or not evolved. 
Economists argued that even if prohibition with reference to joint 
dominance was not uncontroversial from an economic point of view, the 
Commission was still right in prohibiting the merger. The merger would 
decrease economic efficiency and this would have been enough to prohibit 
the merger according to the SLC test where dominance itself is not the 
decisive factor. It is worth noting that with the new Merger Regulation and 
the introduction of the power to block transactions, particularly in cases of 
“unilateral effects”, the outcome in Airtours might have been different. 
 
The substantive analyses made by the Commission in the past, especially 
with reference to the three examined cases, have been somewhat arbitrary, 
since the Commission has the role of investigator as well as decision-maker. 
In the three examined judgements, the CFI criticises the Commission for 
committing errors in its assessment of the impediment to effective 
competition. The Commission focussed on the dominance criteria and failed 
to show the actual damage to competition. The burden of proof on the 
Commission’s shoulders was quite heavy in this respect. The criticism 
aimed at the Commission’s decisions is part of the reason why the wording 
of the substantive test was changed. When the reform work started, the 
Commission’s approach towards the substantive issues was that there was 
no need to change the test since it was more a matter of interpretation than 
                                                 
179 MEMO/04/9. 

 47



legal drafting. Nevertheless, after the annulments and the discussions which 
followed, the Commission seemed to accept the need of a 
change/clarification of the dominance test. The fact that the problems with 
the test were discussed and the fact that the Commission lost credibility due 
to the criticism on its internal working procedures, led, in my opinion, to a 
more open minded approach by the Commission, since it needed to show its 
willingness to accept the Court’s criticism and motivation to reform its 
working procedures in order to meet the requirements of the European 
Union. However, it is still to be seen if the change to the SIEC test will lead 
to a change in practice, or if it is only a political strategy to restore 
confidence in the realm of European competition control.  
 

5.3 Proposed non-legislative measures 

With the Airtours case it became very clear that improved economic 
analyses as well as a better decision-making process was necessary in order 
to reach just decisions. In all three cases examined above, the Commission 
was accused of committing severe errors in its economic approach to the 
proposed mergers. In the past, it seems like the Commission has been 
reluctant towards the idea of asking economic specialists for help in order to 
define the relevant markets and to analyse the effects which the proposed 
merger would have on competition within this market. In order to make a 
correct analysis of the relevant market and the effects from a proposed 
merger, there must be a specialist within reach who can carry out a correct 
economic analysis. After harsh criticism in the CFI’s three judgements, it 
seems as if the Commission has realised that it has to commit in order to re-
establish its lost credibility. In order to improve the quality of the 
Commission’s decision-making process, non-legislative measures were 
proposed and the Commission thereby showed a transformed official 
attitude. Initially, the non-legislative measures resulted in an appointment of 
a Chief Competition Economist in the Directorate General Competition.180 
According to Mr Monti: 
 
 

“This new position will be occupied by an eminent economist who will be 

tasked with providing an economic viewpoint to decision-makers, as well 

as ongoing guidance to the Commission’s investigative staff”.181  

 
 
The Chief Economist and his team, approximately ten specialised 
economists, will be involved in mergers and other competition cases. A 
“peer review panel” has also been introduced, whose task will be to 
scrutinise the conclusion of the investigating team with fresh new eyes, in 
order to ensure that no errors are made in the formal decision. To guarantee 

                                                 
180 Brussels, 16 July 2003. 
181 Speech/02/252, Prof. Mario Monti.   
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the fairness of the Commission’s procedure in competition matters and 
particularly in order to guarantee the undertakings rights of defence, 
additional support staff for the Commission’s Hearing Officers will also be 
allocated.182  
 
In the Tetra Laval case, Tetra Laval claimed that the Commission infringed 
their right of access to files. This argument was rejected by the CFI, but the 
case resulted in welcomed discussions on the topic. The new non-legislative 
measures will allow the undertakings whose proposed merger is being 
investigated to have an earlier opportunity to review the contents of the 
Commission’s files, in order to enable the possibility for the parties to 
defend their points of view. Prior to this reform, the merging parties were 
only granted access to the Commission’s file later in the investigation. The 
parties had to receive a “statement of objections” concerning the 
Commission’s competition concerns before they had access to the files. 
With the new rules, the parties will also be entitled to review third parties’ 
submissions and a dialog between the parties concerned will be permitted. 
In addition, the appointment of Consumer Liaison officers will ensure that 
the consumer’s voice will be considered in the decision. The parties will 
also be offered, at a crucial point in the procedure, “state-of-play” meetings, 
in order to ensure communication and transparency within the process. 183

 
Moreover, a set of best practices on the conduct of merger investigations, 
intended to codify informal practices which the Commission has found to be 
effective in the conduct of investigations under the previous Merger 
Regulation, is also part of the merger review package. The best practices is 
not a legally binding paper, but rather a policy paper on how the 
Commission can improve case handling and co-operation with undertakings 
and their advisers. The paper is intended to cover the day-to-day handling of 
merger cases by DG Competition. The best practices refer also to the 
EU/US Best Practices on co-operation in merger investigations.184  
 

5.4 Guidelines on horizontal mergers and 
efficiencies 

As from 1 May 2004 the Commission’s horizontal merger guidelines are 
applicable. Additionally, the Commission also intend to adopt vertical and 
conglomerate guidelines in order to further clarify merger control policy. 
The purpose of the horizontal guidelines is to explain the circumstances in 
which the Commission may intervene because of competition concerns. 
Possible anti-competitive scenarios in which mergers may result are 
outlined in detail in the guidelines. The guidelines also set out the types of 
mitigation factors which may be capable of removing competition concerns 
and explain the role of the companies’ “efficiency defence” in the 
                                                 
182 Press release IP/03/1027. 
183 Press release IP/02/1856, page 3. 
184 Speech/03/200, Prof. Mario Monti. 
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Commission’s merger investigation. The guidelines are intended to be of 
assistance to the business and legal community concerning the investigation 
of transactions. The aim of the guidelines is to clearly and comprehensively 
articulate the Commission's approach to the substantive analysis of mergers, 
thereby increasing the understanding on the investigation process and 
achieving efficiency, transparency and predictability, aspects important for 
all parties involved in the investigation. With the guidelines on horizontal 
mergers, a clarification of the application of the “significant impediment to 
effective competition” test is intended to be achieved, including the 
clarification of unilateral effects.  
 
Among other issues, the guidelines seek to clarify how the Commission will 
deal with dominance on oligopolistic markets. The Notice outlines four 
necessary steps to be established before a market is subject to co-ordinated 
behaviour: the need for co-ordinated mechanism, the need for transparency 
to monitor adherence to it, the existence of a credible enforcement 
mechanism and the need for the oligopolists to be sufficient insulated from 
potentially destabilising external forces.185 These steps are coherent to 
existing praxis within this area and can be compared to the necessary 
conditions for a collective dominant position to exist, set out in the CFI’s 
Airtours judgement: Each member must have the ability to know how the 
other members are behaving. There must be sufficient market transparency 
for the members of the oligopoly. The Commission must not show the 
specific retaliation mechanism, but they must show that the deterrents exist 
and are functional in practise. The foreseeable reaction of current and future 
competitors must not be able to jeopardise the result expected from the 
common collusive policy. The steps set out in the guidelines will hopefully 
lead to the enhancement of legal certainty for firms like Airtours operating 
on an oligopolistic market. 
 
In the Guidelines, three ways in which a horizontal merger may impair 
effective competition can be found. They can be described, respectively, as 
"a paramount market position" (single dominance), non-collusive 
oligopolies (unilateral effects) and co-ordinating oligopolies (collective 
dominance).186 Factors which can diminish negative competition effects - 
like buyer power, ease of market entry, only possible option for 
undertakings to survive and efficiency aspects - are also dealt with in the 
guidelines. Efficiency for undertakings is important in order to give the 
undertakings incentives to expand and develop, and thereby strengthen the 
economy within the common market. For efficiency gains to be taken into 
account, they must benefit consumers, they must be likely to be realised and 
they must be verified.187  According to Mr Monti, efficiency will be 
considered when analysing the transactions, and if a merger leads to direct 
benefits for consumers and these effects are significant, controllable and 

                                                 
185 Bishop & Ridyard, “Prometheus unbound: Increasing the scope for intervention in EC 
merger control”, page 360. 
186 Speech/03/195, Prof. Mario Monti. 
187 Competition Policy Newsletter, 26th of April 2004, page 2. 

 50



directly linked to the transaction, the merger might be permitted even 
though it also has a negative impact on competition within the common 
market.188 However, the burden of proof will rest on the merging 
undertakings, so they must prove that the efficiency will clearly outweigh 
the negative effects from the merger.189  
 
The Merger Guidelines provide a welcome contribution to developing the 
economic framework for assessing the competitive effects of horizontal 
mergers. However, the guidelines also appear to grant the Commission a 
greater scope for intervention and the ensuing result will only be seen after 
the guidelines are applied in practice.  
 
 
 

                                                 
188 Europeiska unionens konkurrenspolitik, XXXII:e rapporten, page 4. 
189 Press release IP/02/1856. 
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6 Conclusion 
There are several motives behind the merger reform within the European 
Union. Important elements to be aware of in order to understand why a 
reform has been carried out are for example the enlargement of the 
European Union, a more advanced economic reasoning, a more developed 
and complex market which stresses an increased sophistication of analyses 
as well as an increased work-load for the Commission. However, the 
outcome and the incitement to carry out the review could also be seen in the 
light of the harsh criticism towards the Commissions errors in assessment 
and handling of evidence as well as the development of collective 
dominance. The three cases examined in this essay, Airtours/First Choice, 
Schneider/Legrand and Tetra Laval/Sidel, gave the review extra substance 
due to the rigorous criticism on the Commissions economic and procedural 
approach. Further, the cases confirm that the Commission is exposed to an 
increased scrutiny by the courts and this resulted in recognition of the 
Commissions obligation to reconsider its previous practice within the area 
of merger control. 
 
With the Airtours case the CFI overturned, for the first time in the history of 
the Merger Regulation, a decision by the Commission to prohibit a proposed 
merger. With this case, the criticism towards the Commissions way of 
handling investigations of transactions developed and the debate concerning 
the reform widened. The economic analysis made by the Commission in the 
Airtours case was also heavily criticised. In the Schneider judgement the 
CFI’s criticised the Commission for being inadequate in its economic 
analysis as well as for making serious procedural flaws in its decision. 
Further, the CFI commented on the Commission’s assessment in both the 
Schneider and the Tetra Laval decision and criticised the Commission of 
being contradictive and presenting a decision containing serious omissions. 
Through its case law, the CFI has raised the standard of proof required by 
the Commission when dealing with merger investigations. I believe that the 
Commission lost a great deal of credibility with the annulment of its 
decisions and that it is well aware of this problem even if it would not 
officially admit to it. By introducing changes to the merger control area the 
Commission showed its good intentions to improve the legal certainty for 
the undertakings and thereby avoiding further accusation of not fulfilling its 
role as investigator and decision-maker. 
 
In its judgments the CFI stressed that the Commission did not fulfil its 
obligations to the merging parties, as it acted neglectfully in regard to the 
rights of the parties. In the Schneider case, the parties’ right of defence was 
neglected and in the Tetra Laval case the right of access to files was 
considered. Now, when the attention has been drawn to the rights of 
defence, the Commission will have to be more humble and act more 
cautious in order to avoid criticism. Hence, with the present focus on the 
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Commission, the undertakings will hopefully be ensured a more just 
procedure and a more accurate final decision.  
 
With the Tetra Laval case the issue of conglomerate mergers and leveraging 
was for the first time considered by the CFI. The Court acknowledged the 
right of the Commission, when dealing with merger control, to assess these 
issues and their impact on the market. However, the CFI declared, that the 
standard of proof must be of a very high level when doing so. In its 
judgement the CFI was fairly strict when reviewing the Commissions 
assessment, resulting in that it will be difficult for the Commission to 
diverge from required standard of assessment when evaluating a proposed 
merger.  
 
In my opinion, it is a constructive development that the interpretation of the 
dominance test has been modified and to a certain extent is closing in on the 
application of the SLC test. As a response to the forces of globalisation I 
believe that it is more efficient and leads to a higher degree of legal 
certainty to have a global standard for merger assessments. The reform did 
not lead to a complete switch of the test but rather it resulted in a situation 
where parts of the substantive standards in our various jurisdictions where 
combined at the same time as the existing precedent could be preserved in 
the form of past Commission decisions and past judgment of the European 
Courts. Since I believe it is important to keep the current case law a switch 
from the dominance test to the SLC test was in my opinion not desirable, 
important was rather to clarify how the text should be applied and to what 
extent the Merger Regulation covered certain situations. I truly welcome the 
acknowledgement of the importance to reconsider the usage of the 
dominance test. It is essential that it is absolutely clear that not only the 
dominance criteria must be fulfilled, but also the criteria of significant 
impediment to competition, in order to prohibit a proposed merger. 
Furthermore, I am of the opinion that it is a positive development that a 
merger can be allowed with regard to the fact that the negative effects on the 
competition are compensated for, by for example efficiency in other areas, 
instead of just looking at the market concentration. Nevertheless, I would 
like to highlight the too some extent uncertain outcome of the merger 
reform. I consider the reform to be a positive step in the right direction but I 
have to admit that I have some doubts as to whether the reform will actually 
lead to any essential changes or improvements for the undertakings and the 
consumers. However, it should be recognised that the new Merger 
Regulation will at least settle the debate around “unilateral effects” and 
further clarify that the Commission has the power to investigate all types of 
harmful scenarios in a merger, from dominance held by a single firm to the 
effects coming from a situation of oligopoly that might harm the interests of 
the European consumers.  
 
One important aspect to the merger control area is the time-consuming 
procedures. With the reform some improvements have been made to the 
Commissions decision-making but I believe that it would be valuable to 
further ensure an improved judicial review in order to meet the needs of the 
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undertakings concerned by a merger. In the Airtours case, the prohibition by 
the Commission was overturned by the CFI, but the decision still had a very 
negative effect on the parties involved, as the process took approximately 
three years. After such a long period of time, the undertakings aspiration to 
merge was no longer of current interest, the result being lost time and 
money without achievements. The Airtours case illustrated the obvious need 
for a faster judicial review and eventually, the discussions resulted in the 
introduction of a fast-track procedure. However, the doubt remains if the 
CFI will have a sustainable ability to combine a detailed precise review with 
a fast process, and still be able to obtain legal certainty with regard to the 
complexity of most merger cases. In Schneider/Legrand and Tetra 
Laval/Sidel the CFI used the fast-track procedure for the first time, and the 
judgements came within a year from the prohibiting decision. With these 
two cases the Court showed that it was able to deal efficiently with complex 
cases in a relatively short time. The CFI’s ability and willingness to provide 
effective judicial review was thereby confirmed for this time. On the other 
hand, even if the fast-track procedure means a shorter process than before, it 
still takes up to a year, which might lead to economic difficulties for the 
merging undertakings. In my opinion there is a need for an even more 
efficient judicial review to safeguard the economic interests of the 
undertakings concerned. The fast-track procedure is the first step towards a 
more efficient judicial review but further improvements remain to be made 
in order to ensure legal certainty for the merging parties. There have been 
discussions between the CFI and the Commission as to whether it would be 
possible and constructive to create a specialist competition chamber within 
the CFI, or if a separate judicial panel should be set up in order to handle 
competition cases. One aspect to this is that with the enlargement of the 
European Union, the Courts will have more cases to deal with, which even 
more lead me to believe that in the future it will be necessary to further 
reconstruct the judicial review. The introduction of a separate chamber 
within the CFI, which would have as their main task to scrutinise the 
Commissions decision in competition cases, would be positive in two 
aspects; a speedier judicial review can be achieved as well as extended 
competence, economic and legal, among the people handling the cases.  
 
The sense and the scope of the term collective dominance have been widely 
discussed over the last years. To ensure the rights of the undertakings there 
must be comprehensible rules, as to when the Commission is authorised to 
refer to anti-competitive effects related to collective dominance when 
prohibiting a merger. With the Airtours case, the law on collective 
dominance was clarified by the CFI, and with the new wording in art 2(2) of 
the Merger Regulation, which prohibits all concentrations that would 
significantly impede effective competition it is clear that collective 
dominance is included under the Regulation. 
 
To me it seems like that the Commission has interpreted collective 
dominance wider than the Court and by doing so, it extended its power 
within the competition control area. My concern is if this is an abuse of 
power or just a result of the lack of clear regulations. For example it is 
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interesting to look a the application of collective dominance in the Airtours 
decision, which was the first time collective dominance was applied in a 
case concerning more than two undertakings. Was the extension of the use 
of collective dominance a way for the Commission to keep the control of the 
market and its powers? Further, when the Commission decided to stretch the 
definition of collective dominance in order to hinder market-wide effects 
unrelated to tacit co-ordination, was it then using or abusing its powers? In 
my view it is a normal behaviour as well as a desirable behaviour to stretch 
and test the limits as much as possible, only by doing so it is possible to 
reach a higher degree of development, understanding and impact. Because 
of this it is also necessary, in all civilisations, organisations, institutions etc., 
to have clear rules as well as to have an independent institution, making sure 
that laws and regulations are complied with, and that all different interests 
and aspects are safeguarded. I am of the opinion that without an efficient 
control-mechanism a society cannot survive. Two wise men once said:  
 
 

Nearly all men can withstand adversity; if you want 

to test a man's character, give him power.190

 
Macht geht vor Recht191

 
To me it seems likely that without an effective court system, the 
Commission will also in the future interpret the prevailing rules in a way 
which not necessarily considers the interests of the undertakings concerned 
and the overall economic aspects regarding the common market. The 
interest of the consumers is of course of grand importance, however it is 
also necessary to consider the interests of the undertakings as well as the 
total effect on the competition, when assessing a proposed merger. My 
criticism is not against the work of the Commissions, as I think its decisions 
are normal consequences of a deficient legal system, consisting of limping 
regulations and the lack of a speedy and dependable law review system. But 
I do criticise the fact that the Commission has had the opportunity to 
develop the merger control area without a resourceful peer, as well as the 
fact that there has been a lack of consideration of all interests to a merger.  
 
The Airtours case is to me a clear example of a decision, where the 
Commission considered the impairment to the competition, within the 
common market, and saw the necessity of stretching its powers in order to 
fulfil their responsibilities. However, when doing so they failed to consider 
the interests of all parties concerned by the merger and this is a severe error. 
It is the role of the Commission to protect an effective competition within 
the common market but it is not its role to further expand the framework for 

                                                 
190 Abraham Lincoln, 1809-1865. 
191 M. von Schwerin, 1863. 
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what kind of behaviour can be prohibited under the Merger Regulation. 
Thus, I find it important, in order to maintain a working economy within the 
common market, that the Commissions decisions are under the control of an 
antithesis in order to avoid such a conduct and to establish balance between 
different interests. In my opinion, the best way to ensure this is to create a 
well working judicial review process. Without an independent judicial law 
review system, I fear there is always the risk that the Commission could 
misuse or even abuse its powers. I don’t believe it is necessary to have a 
legal review in all cases but the Commission must perform its duties 
knowing that when it does not fulfil its investigation and decision-making 
powers they will be overruled by the Court. The case law reported in this 
paper clearly stress the importance of a resourceful controlling institution, in 
order to combine the interests of an effective competition within the 
common market, with the interests of the undertakings being active on the 
market. 
 
The purpose with the reform was to reach clarification of the scope of the 
term collective dominance as well as enhanced assessment procedures for 
proposed mergers and a shortened time frame for the judicial review. Worth 
noting is however that the process of reviewing the existing rules is another 
proof on how difficult it is to reach a common understanding within the 
European Union. The ambition that the reform would ensure an extended 
degree of legal certainty for the undertakings was admirable but to me the 
outcome actually don’t seem to contain any radical changes in this direction. 
Rather the reform seems to consist of strategic policy adjustments intended 
to further certify the powers of the Commission. With this I don’t mean that 
the changes are not positive since they do actually clarify and improve 
certain aspects, however, I do question the actual impact which the 
rewording of the Merger Regulation will have on the future merger 
assessments. Nonetheless, the near future will most likely involve a lot of 
work for the Commission. It will be a difficult task to re-establish trust in its 
powers and competence after being overturned by the CFI in the three 
examined cases. Consequently, the Commission must deliver well-
supported assessments, both from a legal and economic aspect in order to 
regain confidence in its internal procedure. Only with assessments based on 
convincing evidence to demonstrate the significantly impediment to the 
effective competition the Commission can lower the risk of appeals. Thus, 
at the end a more efficient competition policy structure will serve the 
undertakings as well as the interests of the consumers within the common 
market. 
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