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,QWURGXFWLRQ
Unions of states can be formed for a number of reasons to accomplish different ends and
objectives.  There are both federal unions, which constitute nation states in themselves, as
well as unions formed on an intergovernmental basis that work on an international level.  It is
indeed often the function of these unions that will serve to determine and demarcate the role
that will be played by the individual states that are members of a union. On the international
plane, the United Nations is probably the first union that comes to mind.  There are numerous
federal states throughout the world which include the United States of America, Canada,
Australia and Germany.  Depending on the type of union formed, state sovereignty and
autonomy will be affected in different ways.  It is how union membership affects the states
that will be the subject of examination of this paper.  In particular two unions will be studied:
the European Union (EU) and the United States of America (USA).

The Constitution of the USA forms, without a doubt, a federal union.  The Treaty on
European Union (TEU), on the other hand, does not form a federal union.  It is better to think
of the TEU as, just as its title implies, a treaty - an agreement reached on an international
plane between states.  Although within the EU the EC Treaty which forms the Economic
Community has loosely been referred to as a constitution primarily due to the fact that it
creates its own law which is binding both upon the states and their people.  It is still hard to
consider the EC a “state” as it lacks a government of its own.  At best the EU can be
considered a loose confederation of states.  However, it is probably best to think of it in terms
of an intergovernmental form of cooperation to further a process of integratration of its
member into what someday may become an United States of Europe.  This distinction
between the USA and EU should always be keep in mind while the issue of states’ rights
within the unions is being explored.

The issue of states’ rights is fundamental to any union.  In the US, the implications of union
membership have traditionally been discussed in terms of contract and compact theories of
government.  The issue of states’ rights came to a head in the USA, ultimately leading to
several states seceding from the union and the outbreak of civil war.  If the cause of the
American Civil War can be simply stated, it would be states’ rights.  Even if the outcome of
that war did not definitively settle the question of states’ rights and conflicts that arise through
issues that are contingent on the exercise and division of power within the union, it did answer
a lot of the questions which the people, the states and the federal government had not been
able to settle.  In the EU on the other hand, the issue of states’ rights is an entirely different
matter.  This being due to the fact that the union does not unite the states in a single political
body in the same fashion that the USA does but brings together the states in its union in a
much looser connection.  The EU can be described as bringing the states together for a
common purpose as described in Articles 2 and 3 of the TEU.  It is clear through the wording
of these Articles that the EU is one that is to develop and evolve through a process of
integration to attain “economic and social cohesion and solidarity among the States”.  Here
states’ rights can be more correctly thought of as the states’ asserting themselves in the
shaping of the policies and development of a level of integration that is advantageous to them
in an ongoing process of uniting the states.
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3XUSRVH
The pupose of this thesis is to examine in what ways state sovereignty is affected in the
different unions that are formed by the EU and the USA.  The emphasis in this study being
placed on the relationship of the states with one another and their relationship to the union.

0HWKRG
For the purposes of this study states’ rights such be thought of as working on two planes.  The
first being the states exercising power within the union.  In other words, their role in making
the law and shaping the policy of the union and its role in the amendment process which
shapes the union itself.  This is the subject of the section entitled the /HJLVODWLYH�3URFHVV.  The
second plane will be the power the union has over the states and how the use of this power
encroaches upon the states’ sovereignty.  This topic can generally be refered to as
constitutional federalism.  This area covers doctrines such as enumerated and implied powers,
supremacy as well as preemption.  These subjects will be part of the focus of investigation in
this work under the heading of )RXQGDWLRQV�RI�WKH�8QLRQV.

In the course of this work, the examination of states’ rights will be analyzed in both the EU
and USA although not in any strict comparative sense. It is enough to understand that the
unions are different and serve the states and people of them in distinct manners.  There will be
no attempt to ascertain whether the states have more rights in one union or the other.  Instead
the two unions will be placed side by side and examined in related areas enlightening how
states’ rights are affected in these areas. In this manner the similarities and differences will be
obvious and should illuminate how the states’ are affected by union membership.  In the end,
these differences and similarities will be better understood as to how they were necessitated
by concerns surrounding states’ rights issues.  It is the interplay of states united in common
purpose while still trying to maintain a large degree of autonomy that lies at the heart of all of
the issues of states’ rights.  How can the aims and purposes of unification be achieved without
losing the individual political identity of the states?  It is through the examination of the USA
and EU that this question will at least be partially answered.

This study will use the constituting instruments as its starting point.  The provisions of the
Constitution will be the focal point of analysis in the case of the USA; the EU will be
examined through the Treaties’ provisions.  In both cases this sort of analysis necessitates a
study of the pertinent case law of the unions.  It is through these cases that the framework in
the constituting documents take shape and form; they are what breath life into the provisions
of these instruments.  If these instruments create the unions it is this case law that defines
them.

2XWOLQH
First the unions themselves will be the focus of this study.  What kind of unions are formed by
the constituting document? Why were they created and what purposes are they to fulfill?  How
are its institutions formed and how are the states represented in them?  The answers to these
questions will be found in the section entitled 7KH�8QLRQV.

The starting point here will be the historical forces that lead to the creation of these unions and
how these forces helped form the union.  Through the understanding of these historical forces
insight can be gained into why the states opted to join the union in the first place.  What were
the political forces that lead to the desire to create the unions?  After all, these forces were
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responsible for the creating the unions and they will provide insight into why these unions are
what they are. This inquiry will help shed light upon why state power is what it is in the union.
Why is power distributed the way it is within the union and why are certain powers taken from
the states?  Ultimately this inquiry will help us understand why the states have retained or lost
the power they did in the two unions.

From the historical background the focus will shift to the stated aims and purposes that the
unions hope to achieve.   In the section entitled Purpose, the preambles of the constituting
documents will be scrutinized.  After all it is in the attainment of these ends that states have
seen fit to limit sovereignty and join the union.  The means that will be used to achieve these
ends are the ultimate determinative of states’ rights and in understanding the ends the means
will be better understood.

Next, the structure of the unions will be examined.  What are its institutions, how are these
created? Who exercises control over them?  Are they extended arms of the states or
independent of the states?  Do the citizens of the union have any control over them?  In the
US Constitution, Article I vests legislative power in the USA in a bicameral Congress, Article
II vests executive power in a President and Article III provides for a Supreme Court that is
vested with judicial power.  It is through this fundamental division of powers between the
three branches of government that the US federal government is to function.  In the EU there
is a three pillar construction which has no correlation whatsoever with the three tradition
branches of government.  The EU’s institutions, found in the pillar containing the three
European Communities, are in reality the institutions of the European Community.  It is these
institutions that can be thought of in a “supranational” sense.  As the European Economic
Community has the greatest scope and the communities share the same institutions, the
examination of these institutions will be taken from the fifth part of the EC Treaty.  These
institutions are the European Parliament, the Council, the Commission and the Court of
Justice.  In Title I, Chapter 1 of this part of the Treaty there are separate sections each of
which provide for and cover one of these different institutions.  In both the EU and USA, it is
through these institutions that the states are represented in making law and determining policy
within the union.  How the members of these institution are appointed to these posts show to
whom they are accountable and on whose behalf they will be making policy and passing
legislation.

To fully understand how power is exerted within the unions, the legislative processes will be
examined to determine to what extent the states exercise power in this process. The process of
amending the constituting documents will also be looked at to provide insight into what role
the states play in that process.  Studying the legislative process of the unions will show how
much control the states ultimately have within the union itself.  In the case of the EU this topic
will be divided into discussion about primary and secondary legislation.  It will be the
provisions in the EC Treaty’s Part 5, Title 1, Chapter 2’s Articles 189, 189b and 189c that will
be the center of focus here and in particular the roles of the institutions in this process.   In the
US laws are passed according the provision in Article 1, § 7, cl. 2.  The constitutional
amendment process in Article V will also be covered.  These provisions will be examined
with particular attention being paid to the what institution has the most power in the
legislative process.

 After this inquiry into how law is made the focus will shift to the foundations of the unions.
In what areas can the union legislate and do the states’ have any power to legislate in these
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areas?  These aspects of federalism are usually what is referred to as enumerated powers and
preemption.  It answers the question of what kind of law the union has. These provisions are
generally found in Part 3 of the EC Treaty and in Article I, § 8, § 9, § 10 in the US
Constitution.  It is only within the EU pillar that encompasses the European Communities that
any idea of “federalism” may be entertained and again, as the EC Treaty has the broadest
scope of the three communities, the discussion in this case will be limited to the provisions
found in that Treaty.  The closely related doctrines on supremacy will also be covered in this
section of the paper.  In this regard it is the supremacy clause of the Constitution (Article VI,
cl. 2) and the supremacy doctrine the Court of Justice has developed that will command
attention.  It is in this section that the real nitty gritty of states’ rights come into focus.  These
are the “substaintive” foundations of the unions.

And finally this inquiry into states’ rights will look at the judicial process of the unions.  It is,
in the end through the judicial process that the constituting documents are interpreted.  The
constitutional jurisprudence of the highest union court is the final word on states’ rights.  It is
also in the courts that the states will try to protect their prerogatives against encroachment.  In
discussing the judicial process, the structure of the judiciary will be explored to see the
relationship between the courts of the unions and of the states.  What role does each play
within the structure?  What are their functions?  What is the relationship of state courts to the
courts of the unions?  The role of the federal court system will be the focal point in this regard
when the USA is considered while the emphasis will be on state / Community court
cooperation when the EU is discussed.  The jurisdiction of the federal and Community courts
will also be covered.  What kind of cases can be heard?  Who can be a party to suit before the
court?  These will be the topics of the section entitled -XGLFLDO�3URFHVV�

It should be pointed out that competition law of the USA and the EC will be left outside the
scope of this work.  The reason being that these rules generally apply to private undertakings
and only affect the states when they act as private enterprises within the market and cannot be
thought of affecting the states as such.  Although this distinction of the state acting as such or
a private enterprise is often itself hard to ascertain and can have “constitutional” implications
these will not be part of this study on states’ rights.

Also outside the scope of this work will be the foreign and security policy implications or
external aspects of the union.  The reason here being that generally speaking the states within
the EU have retained absolute sovereignty over these areas while the federal government of
the USA has exclusive authority in this area.

As can be seen by this introduction the issue of states’ rights in a union can take on many
shapes and forms.  By depicting the different areas of the EU and USA that are impacted by
these issues, insight will be gained into what union membership implies for a state and how
these two unions have solved the different problems that have arisen under these headings.
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7KH�8QLRQV
The unions formed by the Constitution of the United States and the Treaty on European Union
have some similar characteristics while being very distinct.  Both unions are formed by states
joining together to form the new union.  Prior to the establishment of the new unions the states
had previously been joined together by different forms of inter-state cooperation and unity.  In
fact in the case of the EU it is a very legitimate claim that the TEU formed nothing new but
expanded and reorganized the previous European communities and intergovernmental
cooperation that had already existed.

The differences between the impetuses that lead to the formation of both unions should not be
minimized because they hold the keys to understanding the role of the member states in each.
Both unions can be said to have their roots in military and economic forces.  Although it can
also be said that these forces came in different forms.  In the USA the impetus for a union was
a fear that the larger states would “prey” on the small ones or that strong foreign powers
would “divide and conquer” the newly formed states.  While in Europe the impetus for the
union can be found in the aftermath of devastation caused by two wars. The USA wanted to
maintain the unity the colonies had established during their struggle for freedom from England
while the EU seeks to integrate the people of different nation states to promote their well
being.

The unions themselves are very different in their nature, purpose and scope.  As there can be
little doubt that the US Constitution formed a federal republic it is just as certain that the same
cannot be said about the EU.  In fact exactly what the kind of union the EU forms is hard to
say.  It certainly is more than an intergovernmental body on the lines of the United Nations
because it produces legislation that is legally binding upon its members, while it cannot be
said that the EU forms an independent state as it lacks a governmental apparatus.  At best it
can be said to form a confederate state in which the members carry out the functions of the
government.  These distinctions will be more fully explored when the structure of the unions
is discussed (infra).

To fully grasp and understand why the two unions are what they are and the role that the states
have in them, it is important to have a basic understanding of the historical forces that helped
to bring about the establishment of these unions and how these forces brought about the
demarcation of power between the union and the member states.
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+LVWRULFDO�EDFNJURXQG

(8
The EU has been formed through a process of evolving integration. The states had long
standing traditions of independence and state sovereignty.  Their emergence as states has been
through their identity as a people who have carved out their territory from one another.  It is in
fact the devastation that these struggles have caused that ultimately lead to their seeking
unification in order to stop the massive destruction that is associated with modern warfare.

The idea of an united Europe is nothing new.  It has been attempted by military conquest and
been the topic of discussion by intellectuals since the Middle Ages.  If the idea of unification
can be said to have always had some degree of acceptance, the method of how this integration
was to be achieved has always proven to be less agreed upon.  Nationalism and protectionism
have been major stumbling blocks to European integration on any level and ultimately the
cause of armed conflict between the countries of Europe.

Between the first and second World War the Pan-European Union was a forum to promote the
peaceful integration of Europe.  The Briand Plan of 1929-30 was a proposal on a
governmental level that sought to bind the people of Europe together in confederal bond in a
structure of cooperation.  There was however no great unity for these plans and a change of
attitude would be needed if any plan would be able to succeed.  This change of attitude would
come in the aftermath of World War II.

The EU has its roots in the European Coal and Steel Community Treaty (ECSC).  After World
War II as Allied presence in Germany declined,�there was concern over how to controll its
basic war industries. This concern lead to placing French and German coal and steel
production under control of an intergovernmental authority (called the “High Authority” in the
Treaty).  Membership in this new community was open to any European country and the
process of the peaceful integration of Europe began.  The community created under the ECSC
was supranational in character with the contracting parties being bound by the decisions of the
High Authority.  In the Community an intergovernmental institution (the Council of
Ministers) was to function as a political balance to the High Authority.  The national
parliaments also chose representatives to serve in a Common Assembly which had a
consultative role in the Community.  The other institution of the Community was a Court of
Justice that was charged with ensuring that the law was observed.

With the signing of the European Economic Community Treaty (EEC) and European Atomic
Energy Community (Euroatom) two new communities were added to this supranational
cooperation.  The EEC and Euroatom were based on the model found in the ECSC.  The
Merger Treaty and Single European Act (SEA) furthered the goals and aims of the already
existing communities while the Treaty on European Union (TEU) brought all the communities
under one “roof” and widened the purpose of the economic community.

The Court of Justice has been the institution that has probably provided the greatest impetus
toward European integration.  The Court of Justice has been the single most identifiable
institution within the EU that has furthered the cause of European integration.  The Court has
early and often handed down decisions that have driven home not only the confederal identity
of the EU but almost a federal identity of unity.  Its decisions have an immediate legal effect
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within the union and have curbed state sovereignty.  Its rulings in the 9DQ�*HQG�HQ�/RRV case
(1962), &RVWD (1964) and 6LPPHQWKDO �,,� (1978) are fundamental in understanding the EC
Treaty.

86$
The seeds of US unionism and federalism were sown during the War of Independence and the
difficulties of governing encountered through the weak central authority provided for under
the Articles of Confederation.  The delegates of the Continental Congress were well aware
that independence could not be achieved without unity.  Thirteen individual colonies all
fighting on their own would never be able to defeat the superior military strength of Great
Britain but united together in the cause of independence they would have a chance.  A
political poster of the day depicted a snake cut into different parts with each part given the
initials of a colony with the motto “Join, or Die” on it.  The Declaration of  Independence
stated that “these United Colonies are, and of Right ought to be FREE AND INDEPENDENT
STATES” but nowhere proclaims that they are united states.  The idea of some kind of
American unity had its roots in the united struggle for freedom which all of the original
colonies faced in gaining their independence.

The first union of the USA was formed under the Articles of Confederation of 1777 which
brought the recently declared independent states together in a confederacy under the stile of
“The United States of America” (Article I).  The Articles brought the states together in a
“loose” union which allowed the member states to retain their “sovereignty, freedom and
independence, and every power, jurisdiction and right” not expressly delegated to the
Confederacy (Article II).  Under the confederacy the United States were thought of in the
plural, signifying that the USA was not a sovereign nation as it is today.  At best it can be said
that the states joined a “firm league of friendship” to promote “their common defense, the
security of their liberties, and their mutual and general welfare, binding themselves to assist
each other, against all force offered to, or attacks made upon them, or any of them, on account
of religion, sovereignty, trade, or any other pretense whatever” (Article III).   The
Confederation can be said to have been a military alliance for the mutual defense of the states
with state sovereignty being held almost exclusively by the states.

The Confederation was most definitely a union of states.  Delegates to Congress were
appointed by the states; the states levied the taxes for the expenses of the Confederacy.
Congress had no authority to act upon the states or the people of the states under the Articles.
When the short comings of the Articles were plainly and painfully evident to all and the union
was disintegrating, Congress called for a convention “for the sole and express purpose of
revising” the Articles of Confederation.  Congress probably expected this convention to
“shore up” some of the Article’s shortcomings without making any fundamental changes to
them.  The Convention delegates had a different vision of the union’s future.  They decided to
“scrap” the old Articles altogether and “overthrow” the existing government by a peaceful
coup d'état.  This they did in the preamble: “We the people...”  They simply went over the
heads of Congress to the sovereign of the new union.  The Constitution would be submitted to
the people of the states for ratification and not to Congress for approval.  The people were
going to delegate their sovereignty in the new federal union.  Sixteen of the fifty-five
delegates to the convention even refused to sign the Constitution, presumably on the grounds
that the federal government was too strong and/or the lack of safeguards concerning individual
rights (the latter objection being rectified with the adoption of the first ten Amendments
commonly known as The Bill of Rights in 1791).
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In the early days of the republic, the nation divided itself into two parties: the Federalists, who
favored a strong central government at the expense of the state sovereignty, and the
Democratic Republicans, who favored states’ rights and limited central government. Many of
the advocates of American independence from England were staunch opponents to the
ratification of the Constitution on the grounds that it formed the basis of tyranny from which
the states had so recently freed themselves.  There was fierce opposition to the Constitution
during the process of ratification.  Underhanded methods where even employed in some
instances to the ensure or stave off ratification.  In Pennsylvania, for insistence, two opponents
to the Constitution were forcibly seated “their clothes torn and their faces white with rage, in
order to complete a quorum."1  Many of the states that ratified it did so only because they felt
they could not survive outside the Union and hoped that a new convention would be called to
revise the Constitution2.  After the nine states needed for ratification of the Constitution had
approved it “the last four states ratified, not because they wanted to, but because they had to.”3

A federal union had been formed.

The federal powers of the Republic were strengthened at the expense of state sovereignty
through the rulings of the Supreme Court under Chief Justice John Marshall.  The rulings of
his court form the basis of Constitutional Law in the USA.  His opinions in cases like
0DUEXU\�Y��0DGLVRQ (1803), 0F&XOORFK�Y��0DU\ODQG (1819) &RKHQV�Y��9LUJLQLD (1821),
*LEERQV�Y��2JGHQ (1824) curbed states’ rights in the union and set the USA on a course to a
strong federal government.  The time it took the Supreme Court to chart this course
demonstrates the struggle that took place in the early days of the nation in settling the question
of states’ rights vs. federal authority; the Marbury ruling was handed down 14 years after the
ratification of the Constitution.

                                                
1 Thomas Baily, 7KH�$PHULFDQ�3DJHDQW, p. 151-152.
2 i.e. weaken federal power.
3 Ibid., p. 154.
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7KH�3UHDPEOHV
The constituting documents of both the EU and USA state the aims and purposes of the
unions that are formed under them.  These statements are generally given in broad statements
that can be interpreted in different ways.  The statements themselves have no binding legal
effect but they should not be discounted nonetheless.  They are often used by the Courts that
must construe the meanings of the specific passages found in the constituting documents to
ascertain the “spirit” or “feeling” of the whole document.  These aims and goals of the unions
are in both the case of the EU and USA found in the preambles of their respective constituting
documents.  It is in them that one can find what each union aspires to accomplish.  These are
the reasons that the states have joined the unions.  They are the backdrops that the rest of the
document works against.

The preambles of both constituting documents can be said to be the foundation that the unions
rest upon.  In them, one can say that the ends the unions are to attain can be found while the
rest these constituting documents specify the means that will be used to achieve their
attainment.  In order to understand how state sovereignty is and can be affected by a state’s
entry into a union, the aims and purposes of the union must be understood to see how they can
affect the member states.

The preambles of the US Constitution and the TEU reveal that some of the goals of the unions
are quite similar. The preamble of the TEU is divided into Articles that, while using broad
statements of purpose, go into greater detail than the US Constitution’s preamble which is
very short and very general.
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(8���,QWHJUDWLRQ
Since the EU does not claim to be a federal union creating a national state it is not surprising
that the preamble and introductory sections would reflect this.  Article A in the TEU
reconfirms the commitment in the preamble of the EEC Treaty which is the creation of an
ever closer union of the peoples of Europe and states that the creation of the Union is a new
stage in this evolution.  The objectives that are to be achieved by this new Union are found in
Article B:

‘to promote economic and social progress which is balanced and sustainable, in
particular through the creation of an area without internal frontiers, through the
strengthening of economic and social cohesion and through the establishment of
economic and monetary union, ultimately including a single currency in accordance
with the provisions of this Treaty;

to assert its identity on the international scene, in particular through the
implementation of  a common foreign and security policy including the eventual
framing of a common defense policy, which might in time lead to a common defense;

to strengthen the protection of the rights and interests of the nationals of its
Member States through the introduction of a citizenship of the Union;

to develop close cooperation on justice and home affairs;

to maintain in full the DFTXLV�FRPPXQDXWDLUH and build on it with a view to
considering, through the procedure referred to in Article N(2), to what extent the
policies and forms of cooperation introduced by this Treaty may need to be revised
with the aim of ensuring the effectiveness of the mechanisms and the institutions of the
Treaty.’

It is clear through the tenor of these statements that the states of the union, on the basis of
cooperation and openness, will work together to achieve these ends.  There is no mention of
this being a constitution, the people of the union are referred to as the nationals of the member
states.  The states retain their sovereignty, they are the ones entrusted with bringing about the
purported ideals and goals of unification.

The first passage in the above recital is the one that implies the greatest encroachment upon
the rights of the states of the union.  The creation of an “economic and monetary” with a
single currency cannot be done without limiting state sovereignty in these areas.  The area
without “internal frontier” refers to the “internal market” that is referred to in Article 7A of
the EC Treaty which defines it as: “an area without internal frontiers in which the free
movement of goods, persons, services and capital is ensured in accordance with the provisions
of this Treaty.”  Herein are found the four freedoms that are the ultimate goal of the common
market.  These statements clearly propose the creation of an economic market that shall
function as if it were a single economic entity of a national state.  The clear implication here is
that the member states will not be able to determine and apply economic policies that will
interfere with this common market.  It is easy to see the reach of this fairly general statement
and its implications.  A common market implies that national rules in regard to tariffs,
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consumer and environment protection, as well as competition rules for the common market
must be uniform through out the market, if this goal is to be realized.

The other goals stated in this Article are expressed statements of an agreement to cooperate
with the other member states in these areas.  Goals that could just as easily been pursued on an
intergovernmental plane.  No definite commitment is made to achieving these goals as such;
merely a commitment is made to try and achieve them: a clear policy of integration.  The
closer the member states can be brought together on policies in these areas the greater the
extent of their future cooperation can be.

It is also clear that the Treaty does not envisage a people establishing a union.  What is
envisaged is an “ever closer union” of the peoples of Europe.  This is not to say that the goal
is ultimately to bring all the peoples so closely together that they would ever be one people, as
peoples is referred to in the plural.  (See also under heading 86$���2QH�1DWLRQ for discussion
of a people in a federal union.)

The fact that the states are signing a Treaty to form the union, indicates that the union is to be
one of states and that the aims and purposes are to be effectuate WKURXJK�WKH�VWDWHV.  The heads
of state and their representatives are the founding and contracting parties of the union.

The statements of the preamble should also always be considered against the historical
background of the union.  As we have seen the union’s roots were in the states’ desire to
prevent war through a process of integration of the nations of Europe and this is reflected in
the goals of the Treaty.
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86$���2QH�1DWLRQ
Since the preamble of the US Constitution is so short in length and broad in its statements it is
best to have it in its entirety when it is to be discussed:

WE THE PEOPLE of the United States, in Order to form a more perfect Union,
establish Justice, insure domestic Tranquillity, provide for the common defense,
promote the general Welfare, and secure the Blessings of Liberty to ourselves and our
posterity, do ordain and establish this Constitution for the United States of America.

The first three word of this preamble, as already has been alluded to, do a lot explain what
kind of union this is to be.  The people of the United States are the ones, acting through their
states, who are forming this union.  John Marshall in his 0F&XOORFK�Y��0DU\ODQG opinion
commented on the relationship of the people of the United States in relation to their states as
follows:

“No political dreamer was ever wild enough to think of breaking down the lines which
separate the States, and of compounding the American people into one common mass.
Of consequence, when they act, they act in their States.  But the measures they adopt
do not, on that account, cease to be the measures of the people themselves, or become
the measures of the State governments.”

The union of the USA is envisaged as a union of the citizens of their respective states forming
a government that “proceeds directly from the people”.  In other words a federal republic.  The
people have in no way surrendered any of their sovereignty, they have merely divided it
between their respective state governments and the newly created general government.  The
last phrase of the preamble is particular enlightening on this point.  “[D]o ordain and establish
this Constitution for the United States of America” - clearly is a demonstration of the
formation of a new government.

The general government of the USA is clearly a government of the people.  “In form and in
substance, it emanates from them.  Its powers are granted by them, and are to be exercised
directly on them, and for their benefit.” Marshall (supra).  This is even clearer when the
method of ratification is examined (infra).

The goals and aims though very generally and broadly stated are very clear.  “[A] more perfect
union” shows that the states of the people are already in a pre-existing union that this
constitution wants to build on and strengthen.  The goals of  “domestic tranquillity”, “a
common defense” and “general welfare” all have ramifcations on states’ rights.  State
sovereignty has to be encroached upon to some degree if the federal government is to attain
these aims of unification.

Putting this preamble in a historical perspective it is easy to understand what the functions of
this new union are to be.  In order to effectuate the functions of the union it was deemed
necessary that the central government be strengthened.  This could only occur at the expense
of state sovereignty.  The people of the United States redistributed some of the states’
sovereignty and placed it in the central government.
This division of sovereignty is what is generally referred to as federalism.



13

6WUXFWXUH
The structure of the unions, that is the institutions that form the working organs of unions, can
be controlled by either the states or by the people.  It would be logical to assume that in a
union like the USA, a union forming a national government of the people of the states, the
people would exert control over its institutions; on the other hand in a union like the EU,
formed by the states, the institutions would be under the control of the states.

The institutions of each union determine how the law will be made, interpreted and applied.
Control over these institutions is control over of the union.  The power of the unions,
legislative and judicial processes will be discussed later, the focus first is on the structure of
the union and the institutions that make up the union apparatus.
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(8
The EU is a union of states.  This is borne out by its structure and the exercise of control over
its institutions.  Power in the EU is exercised by representatives of the governments of the
member states.  It is this fact that gives rise to what is pointed out as being a democratic
deficit in the EU.

Not being a government of a national state, there is no real division between the three
branches of government.  The TEU envisages a three pillar structure that does not share an
institutional structure. The Community Treaties that form one pillar of the EU have set up an
institutional framework that includes the Commission, the Council, the European Parliament
and the Court of Justice (these institutions are found in the fifth part of the EC Treaty).  The
two other pillars of the EU concern political matters.  One being the common foreign and
security policy and the other for cooperation on justice and home affairs.  These pillars are
single institutional structures (Article C) with power resting solely in the hands of the member
states (Article J and K of the TEU respectively).  Albeit the Commission has a very limited
initiative right and the ECJ is provided with some jurisdiction to in these areas - Article K
(3)(2) (c).

When one talks about the institutions of the EU one is really referring to the institutions of the
Communities which form only one of the three pillars in the EU.  As far as these institution
can be considered “federal” in any sense it is only the Commission, Parliament and Court of
Justice that could fit this description.  Due to the limited powers of the Parliament it is
certainly questionable that one could think of that institution as being a federal parliament in
the true sense of the word, as it lacks legislative initiative and power.  Probably the most
“federal” institution in the EU structure is the Court of Justice as it functions independently of
the states and has real power.

It should be kept in mind that the mission of the EU is evolutionary as it is one of a continuing
process of integration.  The division of powers between the institutions and the structure of
the union itself is probably certain to change as this process becomes more ingrained in the
peoples of Europe for whose benefit the union was created.

(XURSHDQ�3DUOLDPHQW
The Treaties envision the Parliament as being the representative of the people of the member
states in the Community (Article 137).  The Parliament consists of 626 members (MEPs) who
are elected by direct elections conducted according to the rules determined by each state for
their own elections to five year terms.  Each state is assigned a number of places in the
Parliament based on its population.  In accordance with the principle that the EU is a union of
states the Parliament lacks any real legislative power and its role is primarily consultative.  It
does however in certain instances have veto powers and has increased its powers through its
own initiative.  Originally the members of the Parliament (earlier called the Assembly) were
also members of their national parliaments (see Art. 138 EEC, Art. 21, ECSC and Art. 108
Euroatom) strengthening the idea of a union of states.  However Parliament’s powers have
been continuously increasing, clearly showing an evolutionary process to a more integrated
Europe.  The elected members sit in political groups not national ones during sessions of
Parliament.  In fact, Article 138a of the EC Treaty states that political parties are an important
factor in the process of integration within the union and that they contribute to the
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development of a “European consciousness” while expressing the political will of the citizens
of the union.

&RXQFLO
It is hard to view the council as a single institution because its membership varies with the
issues being discussed and voted on.  Article 146 requires that the council be made up of a
representative that serves at the ministerial level of the government of the state he/she is
representing and who shall have the necessary authority to bind the member state in the issue
at hand.  It therefore follows that the number of Council members is equal to the number of
member states in the union which is at present 15.  The fact that the Council is made up of
different members allows several different Council meetings to take place simultaneously.  A
meeting can be taking place with the “Agricultural” Council while a meeting of
“Environmental” Council is taking place.  The member states send their national ministers to
represent the state in the specific area of their competence.  Thus it is difficult to think of the
Council as a single permanent institution.  There is what is considered a general Council
which is attended to by the foreign ministers of the member states.  It is also for this reason
that the Treaty does not demarcate the length of a member’s term on the Council as this is
dependant upon the government of the member state.

The Presidency of the Council is held by each state for a period of six months on a rotating
basis (Article 146).  The President chairs the Council meetings.  The Council meets when the
President convenes it on his own initiative or at the request of a Council member or the
Commission (Article 147).

Since it is the Council that has the power to enact legislation for the Communities within the
union it is not surprising to see it under total control of the states.

COREPER

The Council is assisted in its work by a Committee of Permanent Representatives
(COREPER).  The existence of COREPER was recognized in the Merger Treaty’s Art. 4.  The
committee consists of permanent representatives of the member states who help prepare the
work that the Council is going to undertake.  The delegate whose member state holds the
Presidency of the Council chairs the committee.  The representatives act in some degree like
ambassadors of the member state to the union.  They present their state’s views to the other
states while keeping their government informed about the position of other government’s
views on different issues concerning the Communities.  “The Permanent Representations are
the eyes and ears of the national Governments in Brussels.”4

7KH�(XURSHDQ�&RXQFLO
Although not formally an institution within the Communities it is most certainly a union
institution and entirely distinct from the Council.  The European Council consists of the heads
of government or heads of state of the member states.  Its creation can be found in Article 2 of
the SEA which states:

The European Council shall bring together the Heads of State or of Government of
the Member States and the President of the Commission of the European

                                                
4 Weatherhill and Beaumont, (&�/DZ, p. 85.
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Communities.  They shall be assisted by the Ministers of Foreign Affairs and by a
Member of the Commission.  The European Council shall meet at least twice a year.

Although the Treaties assign no power to the European Council, the fact that it is made up of
the heads of government means that it certainly fulfills the requirements of Article 146 and
theoretically could enact legislation for the communities.  Article D of the TEU sees the
function of the European Council as providing “the Union with the necessary impetus for its
development and shall define the general political guidelines thereof.”  The same Article also
states that the Presidency of the European Council rotates in accordance with the Presidency
of the Council and that the European Council will present a report after each of its meetings
and an annual progress report on the Union to the European Parliament.  Article L of the TEU
removes the provisions of Art. D on the European Council from the scope of the European
Court of Justice’s power of review.

&RPPLVVLRQ
The Commission is the subject of the 5th part, §3 of the EC Treaty.  It fulfills neither a purely
executive or legislative function.  Its role is part legislature, part executive and part law
enforcer or guardian of the Treaty.

Article 157 states that the Commission shall consist of twenty Commissioners.  The process
of appointed is found in Article 158 (2); Commissioners are appoited by the common accord
of the governments of the member states for a term of five years (Article 158 (1)).  The length
of this term is subjected only to the provisions of Article 144 and Article 160.  A motion of
censure against the whole Commission is contemplated in Article 144 and achieved through a
two-thirds of Parliament vote if they constitute a majority of all the votes in it.  While in
Article 160 the dismissal of a single Commissioner can be accomplished by the Court of
Justice at the request of the Council or Commission if the Commissioner no longer fulfills the
requirements of office or is guilty of serious misconduct in carrying out his/her duties.  Article
157 (1) guarantees that every Commissioner will be the national of a member state and that
each member state will have at least one national on the Commission as well as limiting the
maximum number from any one state to two.  In practice it has been the five larger states that
have been able to select two of their nationals as members of the Commission.  The members
of the Commission are to carry out the tasks with complete independence from the member
states.  “In the performance of these duties, they shall neither seek nor take instructions from
any Government or from any other body...[e]ach Member State undertakes to respect this
principle and not to seek to influence the members of the Commission in the performance of
their tasks” - Article 157(2).  In other words they are to serve the Community and not the
member states that appoint them.

A President of the Commission is to be agreed upon by the governments of the member states.
This is done after they have consulted with the Parliament.  The candidate is then requested to
appear before Parliament and make a statement.  After which the Parliament will hold a
debate and then vote to approve or reject the candidate.5  In the event of rejection the
Parliament will request that the governments appoint a new nominee.  This approval or
rejection is not legally binding upon the governments of the member states but it is highly
unlikely that they would appoint a President in the face of Parliamentary opposition.
Weatherhill and Beaumont infer that Parliament probably has a GH�IDFWR veto right in this part

                                                
5 See Rule 32 of the European Parliament’s Rules of Procedure.
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of the Presidential selection process.6  The nominee for President then will be consulted by the
governments of the member states in regard to the nomination of the other Commissioners.
The nominated President of the Commission and the other nominees are then approved by a
majority vote of the Parliament.7  The Parliament only has the power to approve or disapprove
all the nominees and may not vote on them individually.  If the body of nominees is approved
by the Parliament they will be appointed by the common accord of the member state
governments.  It is highly unlikely that the Parliament would block the approval of the body of
nominees after having approved the Presidential candidate.  The GH�IDFWR veto power over the
nomination of the President would therefore appear to be of greater significance than
Parliament’s GH�MXUH power of veto over the nominated Commission.8

(XURSHDQ�&RXUW�RI�-XVWLFH��(&-�
Article 164 charges the Court, in the interpretation and application of the Treaty, with
ensuring that the law is observed.  When the ECJ is discussed as an institution of the union,
one is really referring to both the Court of Justice itself as well as the Court of First Instance.
These two courts along with the national courts share and carry out the judicial functions of
the union. The Court of Justice will be discussed first while the Court of First Instance will be
discussed separately.

The composition of the Court is found in Article 165.  It consists of 15 judges and 9
advocates-general9 who sit for renewable six year terms and are appointed by common accord
of the governments of the member states - Articles 165-167.  It is further stipulated in Article
167 that appointment to one of these offices requires that the appointee’s independence be
beyond doubt and that he/she possess the requirements necessary for appointment to the
highest judicial office in their respective countries or are jurisconsults of recognized
competence.  There is no Treaty stipulation that requires that appointees be of any particular
nationality or even union citizens.  No state is guaranteed any particular number of these
positions.  It is, however, the practice of the member states to appoint nationals of their state
to these positions.  Each member state appoints a judge while the positions of advocates-
general go one each to the larger countries (France, Germany, Italy, Spain and the United
Kingdom) with the remaining positions being appointed by the smaller states on a rotating
basis.  Articles 165 and 166 provide for the Council acting on a unanimous decision on a
request from the Court to increase the number of judges or advocates-general of the Court.

There is a President of the Court who the judges elected from among themselves for a three
year renewable term - Article 167.  The President’s function is to direct the judicial business
of the court and carry out the administration functions.  The Court’s Rules of Procedure,
Articles 8 and 25 provide for the President presiding at hearings and Court deliberations and
fixing dates and times for the convening of the Court.  There is no legal provision in regard to
nationality of the President of the Court.

The judges and advocates-general of the Court may only be removed from their positions
during their six year term by an unanimous vote of the other judges and advocates-general if

                                                
6 Weatherhill and Beaumont, (&�/DZ, p. 46.
7 See Rule 33(5) of the European Parliament’s Rules of Procedure
8 Weatherhill and Beaumont, (&�/DZ, p. 47.
9 The number of will be reduced to eight after October 6, 2000 with the retirement of the position held by Mr. La
Pergola who had been one of two judges from Italy but with the change in composition on the Court due to the
entry of Austria, Finland and Sweden into the union was made an advocates-general.
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the person in question no longer fulfills the requirements of office.10  As of yet this procedure
has not been used.

Since the judges are appointed to renewable terms the judges could be subjected to political
pressure from the state that appointed them.  This danger is diminished by the fact the Court
functions in a collegial fashion.  The decisions that are handed down by the Court are both
unanimous and anonymous.  That is to say that the voting of the Court can not be ascertained
and that dissenting opinions are not allowed; the signature of all the judges appears on the
final form.  However, the fact that the judicial appointments are renewable gives the states
some degree of continuing control over the Court.  If the judge’s political tendencies are not in
line with the government in control of the state at the time of reappointment, the state does not
have to make the reappointment.  Brown and Kennedy state that “[i]n practice such decisions
are no doubt rarely based on political ground, but appearances are also of importance on so
sensitive a matter.”11

Court of First Instance

The Court of First Instance was formed in 1988 by Council acting on the power it received in
SEA to relieve the Court of Justice of some of its swelling caseload.  It consists of fifteen
judges and no advocates-general although one of the judges may be called upon to fulfill that
function.12  They are appointed just like the judges of the Court of Justice for six year
renewable terms.  The qualifications for appointees are somewhat less stringent than for
appointment to the Court of Justice.  It is only required that their independence be beyond
doubt and that they possess the ability required for appointment to judicial office - Article
168a(3). The judges of the CFI also choose a President from among them by secret ballot
(simple majority) for a renewable term of 3 years.  The functions of this position are identical
to the ones of the President of the Court of Justice.

Judges on the Court of First Instance are subject to the same removal procedure during their
term of office as the judges on the Court of Justice.13

                                                
10 Statute of the Court of Justice, Article 6.
11 Brown and Kennedy, 7KH�&RXUW�RI�-XVWLFH�RI�WKH�(XURSHDQ�&RPPXQLWLHV, p. 48.
12 Council Dec. 88/591, Art. 2(3) and Court of First Instance’s Rules of Procedure, Art. 2.
13 Statute of the Court of Justice, Article 44.
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86$
Since the USA is, as we have already determined, a union of people acting through states one
would expect the people to assert great control over the government formed by the
Constitution.  The structure of the USA government will bear out this fact.

The structure of the federal government of the USA is a major concern of the Constitution.
The first three Articles of that document outline the three branches of the federal government
and define the power assigned to each of them.  There is a clear demarcation of the three
branches of government, the legislative, the executive and the judiciary in the Constitution.
This “separation of powers” is generally ascribable to the French author Montesquieu.
Although Montesquieu ideas are not said to be the blueprint for the US government they were
well known to the Founding Fathers.  In “The Federalist No. 9”, Hamilton at length discusses
the meaning of Montesquieu’s views on government from 7KH 6SLULW�RI�WKH�/DZV.  He answers
criticism from opponents of the Constitution based on Montesquieuian thought with his own
views on Montesquieu’s ideas about separation of powers and popular government.

Although the US federal system can be said to be based on Montesquieuian thought with its
ideas of separation of powers, the US Constitution outlines a system of “checks and balances”
that are unique to the USA.  Each branch of the government has its distinct and separate
function under the Constitution.  The separate branches are free to work together to attain
goals or one branch of the government can use its power under the Constitution to “check” the
excesses of the other branches in their exercise of power.   The ultimate check, however, rests
with the people.  Governmental excess on the part of the legislative and executive branches
can be controlled by the people simply electing new political leaders or over the judicial
branch by amending the Constitution.  This balance of power is exactly what the Founding
Fathers intended.

&RQJUHVV
Article I, Sec. 1 of the Constitution states that: “All legislative powers herein granted shall be
vested in a Congress of the United States, which shall consist of a Senate and House of
Representatives”, in other words a bicameral legislature.  The two houses of Congress are
each given their own specific powers that they exercise exclusively; other  powers of Congress
must be exercised by both houses.  The reason for the two houses was to provide
representation of the people and the states.  As will be seen the intention was to give the states
greater representation in Senate while the House was to be controlled by the people and act as
their direct representatives in the federal government. The two houses help to also offset the
differences that exist between the states in regard to their relative sizes: larger states having
more representatives in the House while equal representation is achieved in the Senate.14

The House of Representatives

“The House of Representatives shall be composed of members chosen every second year by
the people of the several States.” - Article I, § 2, cl. 1.  The people are clearly in direct control
of this house of Congress.  Election periods are short in order to insure that no usurpation at
the expense of the people will occur.15  In Article I, § 2, cl. 5 this house is given “the sole
power of impeachment”.  The rationale again being that the people should be able to exercise

                                                
14 See “The Federalist No. 62”
15 For discussions on the length of House terms see “The Federalist No.52 & 53”.
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control over the officers of the government and therefore this power is vested in the branch
that is under their control.  Since the people of the union are the ones who ultimately bear its
expenses, the House is given the initiation right of all revenue measures.  “All bills for raising
revenue shall originate in the House of Representatives” - Article I, § 7, cl. 1.16

The Senate

In Article I, §3, cl. 1 the Senate is created.  “The Senate of the United States shall be
composed of two Senators from each State, FKRVHQ�E\�WKH�/HJLVODWXUH thereof for six years.”
(The italicized words were changed by Amendment XVII, § 1 and now read: HOHFWHG�E\�WKH
SHRSOH�WKHUHRI.)  This was the house that was envisaged by the Founding Fathers that would
be the representatives of the states as such in the federal government.   It was given the duties
of “state” - areas of concern that were less important to the people but of greater concern to
the states in which greater discretion and stability are needed.17   These matter include:
ratification of treaties made by the President, appointment of ambassadors, public ministers
and consuls, Supreme Court justices and the other officers of the USA - Article II, § 2, cl. 2.
The Senate also has “the sole power to try all impeachments.”  This is to moderate the
people’s ability to remove public officers for light or transient reasons, a check on
“mobacracy”.18  As the union evolved and the people wanted an even greater control over the
federal government, the aforementioned change was made in how Senators were elected in
1913.

7KH�3UHVLGHQW
Article II places the executive power in a President of the United States of America who is
elected to the office for a term of four years.19  The election of the President is carried out by
the people acting through their states.  Each state is assigned a number of electors (being
“equal to the whole number of Senators and Representatives to which the State may be
entitled to in the Congress - Article II, § 1, cl. 2).  For all practical purposes today the
candidate who receives a majority of the popular votes cast in the state receives all the
electoral votes of the state in the Presidential election.  “The person having the greatest
number of votes shall be the President, if such number be a majority of the whole number of
electors appointed” (supra, cl. 3).  This system of election protects the states’ representation in
the federal government in electing a President by distributing votes in a proportionate relation
to the relative size of the individual states based on their population. In practice, this system of
respecting the states’ representation in the union has proved to be no different than if
Presidents were to be elected on a straight popular election basis.  The candidates who have
received the majority of the electoral votes have normally also received the greatest number of
popular votes.20

                                                
16 For discussion of apportionment’s importance to taxation (as releted to representation) see “The Federalist No.
54”.
17 See “The Federalist No. 64”.
18 For discussion of balance between the House’s power to impeach and the Senate’s power to try impeachments
see “The Federalist No. 66”.
19 The President and Vice President as well as all other civil officers of the US are subject to removal from office
by impeachment “on the conviction of, treason, bribery, or other high crimes and misdemeanors.” -  Article II, §
4.  This means that all federal executive officers and members of the judiciary are subject to impeachment but not
members of Congress or personal of the armed services.
20 Exceptions being the Presidential election of 1876 (which was decided by a Federal Election Commission
awarding disputed electoral votes to Hayes who had received less popular votes than Tilden) and 1888.
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The process of electing the President has evolved over time.  Originally the electors who
voted for the President were selected by the state legislatures.  Now the procedure is that
electors are slated by party and are then voted for by the people of the state. (However less
than half the states legally bind the electors to vote for the presidential candidate that carried
that state but it is rare that they do not vote for the candidates of the party that slated them.)

It is also interesting to note the procedure for the election of the President in the case of no
candidate receiving a majority of the electoral votes.  The process as amended in 1804 is as
follows: “if no person have such a majority [of electoral votes], then from the persons having
the highest numbers not exceeding three on the list of those voted for as President, the House
of Representatives shall choose immediately, by ballot, the President.  But in choosing the
President, the votes shall be taken by states, the representation from each state having one
vote.”  The states in this voting procedure are all treated equally regardless of size and clearly
a shortcoming of the presidential election process.  A minority candidate building on a
majority of the smaller states could carry the Presidency while having conceivably come third
in the popular and electoral voting.  But since no election since 1800 (which precipitated the
aforementioned amendment) has been decided by the House of Representatives this becomes
a highly speculative and theoretical matter.

Another provision which limits states’ rights in regard to the election of the President is found
both in the original and amended version of clause 3.  It states that the “electors shall meet in
their respective States, and vote by ballot IRU�WZR�SHUVRQV��RI�ZKRP�RQH21 at least shall not be
an inhabitant of the same State with themselves.”  The intention here is plain, the President
and Vice President shall not be from the same state.

The Vice President

It was originally the intent of the Constitution that “after the choice of the President, the
person having the greatest number of votes of the electors shall be the Vice President.”  This
provision was superseded by Amendment XII in 1804.  The Vice President is now elected in
the same manner as the President but on a separate ballot specifically for the Vice Presidency.
In the case of no person receiving a majority of the electoral votes for that office, the election
of the Vice President is made by the Senate who may chose from the two persons receiving
the highest number of votes.  The Vice President is the presiding officer of the Senate “but
shall have no vote, unless they be equally divided.” - Article I, § 3, cl. 4.

7KH�6XSUHPH�&RXUW��866&�
“The judicial power of the United States, shall be vested in one Supreme Court and in such
inferior courts as the Congress may from time to time ordain and establish. The Judges shall
hold their offices during good behavior.” - Article III, § 1, cl. 1.  The Judiciary Act passed by
the first Congress in 1789 laid the foundation for a federal court system.  It also provided for a
Chief Justice and five Associate Justices for the Supreme Court - the current number of
Justices is nine.  Appointment is made by the President with the Senate’s consent and for a
tenure of life subject only to impeachment.22  The position of Chief Justice is filled by
separate appointement and is reponsible for the Court’s administration.

                                                
21 As amended: IRU�3UHVLGHQW�DQG�9LFH�3UHVLGHQW��RQH�RI�ZKRP�.
22 No Supreme Court Justice has ever been impeached.  Although an attempt was made in 1804 when the House
voted to impeach Justice Chase but the Senate failed to convict him.
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The appointment of Supreme Court Justices to life terms is to insulate them from political
pressure.  Since they cannot be removed from the bench other than through impeachment they
are insulated from pressure being exerted upon them from either the federal government, the
states or the people.  This insulation is in keeping with the idea of separation of powers among
the three branches of the union as well as the separation of state and federal power.
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/HJLVODWLYH�3URFHVV
In examining the legislative processes of the two unions, both the process of Treaty and
constitutional amendment will be examined as well as the creation of laws of the union.  It is
through these legislative processes and those who hold this legislative power that determine if
the union is truly one of states or one of people.  The ultimate legislative power is the power
to amend or change provisions of the Treaties or Constitution.  This procedure determines the
true source of sovereignty and who holds it in the unions.  It is the constituting documents of
the unions that authorize the institutions to enact and enforce the legislation it creates.  It is
through this process that one can see if the legislation passed creates legally binding
obligations on the states or if the union is one of purely expressed ideals and aspirations that
the people and states seek to achieve but are not legal bound in fulfilling.
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(8
The EU is, as has already been mentioned, a union of states.  It would be expected in such a
union that the states would be in control of the legislative process.  Within the three pillar
structure of the EU, only the pillar consisting of the three Community Treaties creates its own
law.  The two other pillars function under the rules that govern international law and bind the
states in that manner.  When law is discussed in terms of the EU it is generally referring to
Community or EC Law, that is the law of the European Communities which is binding upon
the member states regardless of their approval of that legislation.  It is the legislative process
of this EC law that will be the focus of this study.  The member states are bound by the law
that emanates from the Communities by way of international law and the obligations imposed
upon them by the Treaties.  They are bound to “take all appropriate measures, whether general
or particular, to ensure fulfillment” of these obligations (Article 5 EC Treaty).  Community
law is in general referred to as falling into one of two categories:  primary legislation or
secondary legislation.  Another source of community law is also international agreements that
“are entered into by the Community institutions pursuant to their powers” under the treaties.23

Since the law created under the EC Treaty is of the greatest scope of the Community Treaty
the following analysis of secondary legislation will be made in accordance with its provisions.

3ULPDU\�/HJLVODWLRQ
The treaties with their protocols and amendments made to them through the Merger Treaty,
Budgetary Treaties, Single European Act, Treaty on European Union and the Acts of
Accession of the individual member states are what constitute the primary legislation of the
union.  These agreements, being treaties made under international law, are amended by the
ratification of new treaties that supersede the old ones.  Indeed the Merger Treaty, Single
European Act and the Treaty on European Union can all be viewed as amendments to the
previous Treaties.  In the creation of this primary legislation it is the states that wield absolute
power in determining how that legislation will be formed and if they will be bound by it.  The
opting out of the monetary union by Denmark and the United Kingdom as well as the UK’s
opting out of the social policy are examples of this.

6HFRQGDU\�/HJLVODWLRQ
Article 189 defines the types of EC legislation that the Community institutions can use to
accomplish their tasks and explains the legal significance of each form of legislation.  There
are two primary forms of legislation created in the Community; the form chosen is dependent
upon its aim and function.  Regulations, which are of general application, are binding in their
entirety and directly applicable in all the member states are the first form of legislation.  The
other form is directives, which are binding upon the member states as to the results that are to
be achieved by it but leave it up to the member states to decide the manner in which the
directive will be executed within the state.  In short, a directive must be implemented but the
state to whom it is directed can choose the method of implementation.  These two primary
forms of legislation should be distinguished from decisions (which have binding effect only
upon those to whom they are directed), as well as recommendations and opinions (which are
not binding and have only persuasive force).  These types of Community acts are rarely
legislative actions as such instead they often emanate from secondary legislation which
empowers the Community institution to make the decision or issue a recommendation.  The

                                                
23 Steiner, 7H[WERRN�RQ�(&�/DZ, p.23.
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Court will make the determination as to which category an act will fall into regardless of its
label by looking at its contents and determining if it is intended to produce “legal effects”.24

The legislation process in the union under the Community Treaties is not uniform and rather
intricate as well as dependent on what subject matter is being legislated.  The following
analysis will concentrate on the role of the institutions in the process rather than the process
itself.  This approach is used since it is more appropriate to this study of states’ rights in a
union.  The principal forms of secondary legislation are basically produced in one of two
different manners.  Articles 189b and 189c cover these procedures.  These two forms of
legislative procedure foresee different powers being exerted by the different institutions in the
process.  The procedure outlined in Article 189c is often referred to as the “cooperation”
procedure while the outlined procedure in Article 189b is often referred as the “co-decision”
procedure.  This latter procedure was inserted into the Treaty by the TEU.  The primary
distinction of the procedures is the role and powers that Parliament has in the legislative
process.  The use of these procedures is dependent upon the Treaty provision that covers the
subject matter being enacted.  Since legislation can be challenged before the Court on “the
correctness of the legal basis and thus the procedures for the adoption of a particular
measure”25 it is of utmost importance that the method chosen for adopting the measure be the
correct procedure if the law is going to able to withstand review by the Court.

One can say that the legislative process is still highly intergovernmental in nature giving the
states a lot of power to the exclusion of the union’s citizens;  hence the idea of a democratic
deficit.  Although in keeping with idea of integration the powers of Parliament are constantly
increasing.

&RPPLVVLRQ
Regardless of the subject matter or procedure being used it is the Commission that has the
initiative right to all legislation.  This means that it alone can draft Community legislation.
Article 152, however, allows the Council to “request the Commission to undertake any studies
which the Council considers desirable for the attainment of the common objectives, and to
submit to it any appropriate proposals”.  (The Commission’s failure to do so could lead to the
Council to bring proceedings before the Court under Article 175 - discussed infra under
“Judicial Process”.)  The initiation right encompasses any matter directly arising under the
Treaty and even the general power to take necessary action granted to the Community by
Article 235.

The Commission may throughout the legislative process introduce amendments to the
proposed legislation.

The Commission may even, if the power has been delegated to it through the legislative
process, create law in a manner much akin to that of an administrative agency in a national
state.  An example of this is the group or block exemptions that the Commission has issued in
regard to the field of competition law.  In general this power is exercised in outlining
administrative rules and does not extend to creating new Community policy.

                                                
24 See (57$, Case 22/70.
25 See &RPPLVVLRQ v. &RXQFLO�5H�(UDVPXV� Case 242/87.
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&RXQFLO
The legislative power of the Community can be said to reside in the Council.  This is not
surprising, for as has already been described the Council is made up of the representatives of
the governments of the member states.  This power is by no means absolute.  The Council
lacks the power to initiate legislation (see discussion supra concerning Article 152).   In either
the cooperation or co-decision procedure it is ultimately the Council that has the power to pass
or reject any legislative proposal.  Simply stated if the Council will not approve it, it cannot
become law.

Voting in the Council is normally to be made on a simple majority basis unless the Treaty
otherwise specifies a different majority.  This is provided for in Article 148 (1).  However,
since the Treaty rules almost always call for a different voting method, either a qualified
majority or unanimity, it can be said that “[t]he exceptions...become the rule”.26  The voting
procedure is determined by the subject matter and Treaty provisions that are relevant to that
topic.  The Council and the member states tend to want to adopt legislation under Articles
which require an unanimous basis for decision.  This allows them to better protect their
national sovereignty.  As a practical matter, if an unanimous decision must be reach this gives
each member state a GH�IDFWR veto right over the proposed legislation.  An example of how
discussions can arise as to the proper voting procedure can be found in the case 8QLWHG
.LQJGRP�v.�&RXQFLO , Case 68/86 in which it was determined that Article 43, which provides
for a qualified majority vote, was ruled valid for enacting a beef hormone directive and Article
100 requiring a unanimous vote was not required.  If legislation is going to be enacted under
Article 235 an unanimous vote of the Council is obligatory.  This procedure also limits the
rule of Parliament to a merely consultative one but may only be used, however, if there is no
other provision in the Treaty under which to enact the specific legislation.

Although the Council is limited to one voting member per state this does not mean that there
is equal representation in the Council when it comes to voting.  There are a total of 87 votes in
the Council that are distributed among the states in a proportion that is related to the relative
population of the state.27  When voting, the members cast all their votes one way or the other,
no division of the votes is allowed.  This division obviously has no bearing on a voting
procedure requiring unanimity.  This apportionment blocks the ability of the big states from
enacting legislation against the wishes of the smaller ones.  If the smaller nations stick
together they can block any proposal that is being voted on although they too, would not
combined have enough votes to enact the legislation without the support of some of the larger
states.

As the Community grows the apportionment is of the utmost importance to the states.  If a
balance is not maintained it would become fairly easy for the larger states to control the whole
of the Community legislative process.  Conversely, this apportionment gain could be used
upon the entry of more states to the Community to diminish the strength of the larger states.
However, as the process of integration continues and more states are admitted to the union
and the democratic deficit is diminished it would not be surprising to see the Council lose
much of its legislative power even to the point of it having only a veto power that could be

                                                
26 Note 24, p. 41.
27 Currently the distribution is as follows: France 10, Germany 10, Italy 10, United Kingdom 10, Spain 8,
Belgium 5, Greece 5, the Netherlands 5, Portugal 5, Austria 4, Sweden 4, Denmark 3, Finland 3, Ireland 3,
Luxembourg 2.
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overridden by the Parliament.  That day may lie in the future if the union takes on a more
federal character.

3DUOLDPHQW
It is the Parliament’s role in the legislative process that is altered the most by use of either the
cooperation or co-decision method of legislating.  In fact these methods derive their names
from the part played by the Parliament in the process.  Parliament’s power has been increasing
in the legislative process but is not near the power of a national parliament.

Originally the Parliament’s function was purely consultative.  In other words before any
legislation could be enacted it was necessary for the Council to consult with the Parliament
and receive its opinion before taking any action.  [See 5RTXHWWH�)UpUHV�v. &RXQFLO, Case
138/79 or 0DL]HQD�*PE+ v. &RXQFLO, Case 139/79 in both cases the Court held that the
Council had breached an essential Treaty procedural requirement by enacting a measure
before the Parliament had sent its opinion to the Council.]  The Parliament’s opinion is not
binding on the Council, however, and therefore may be ignored if the Council so decides.

The cooperation procedure was introduced by the SEA.  In this procedure the Parliament is
given a second chance after the Council has received its opinion to review the Council’s
position.  It may then accept, take no position on the proposal, reject or attempt to amend the
proposal that it has received back from the Council.  The significance of the first two
Parliamentary actions (or inaction in the case of taking no position) allows the Council to
adopt the proposal by qualified majority.  In the case of the Parliament rejecting the proposal,
the Council may still adopt it but must do so by an unanimous vote (Art. 189c (c)(2)).  If it
proposes amendments, the proposal is sent to the Commission, who may accept or reject the
amendments.  If the reconsidered measure is to be passed by the Council it must be by a
qualified majority.  The amendments, if they are accepted by the Commission can also be
passed by a qualified majority, however, if the Commission, rejects the amendments the
Council may adopt them but only by an unanimous vote (Art. 189c (d)(2), (e)).  In this
procedure the Parliament has no power to stop a position adopted by the Council from
becoming law but can make the Council’s task more difficult by forcing the Council to be
united thus making all the states equal in the legislative process.

With the adoption of the TEU the Parliament’s legislative power was strengthened further by
the introduction of the co-decision process.  As mentioned above this procedure is found in
Article 189b of the EC Treaty.  This procedure is somewhat similar to the cooperation
procedure, the distinction being that in the use of this procedure Parliament, through the use of
an absolute majority, can exercise a veto over the proposal which the Council is powerless to
override.  This procedure is more complex than the cooperation procedure and this complexity
is in reality an attempt to have the Parliament and Council reach a consensus on the proposed
measure.  Despite this it is the first attempt at granting the Parliament any real legislative
power.  It can be said that this is the first real encroachment into the hitherto absolute power
of the states within the Community to legislate.
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86$
As has already been pointed out American federalism is based on a system of “checks and
balances” and separation of powers.  That is the federal government’s institutions “checking”
the powers of one another and the distinction between state and federal power.  Both of these
doctrines will be seen in practice in the legislative processes of the union.

7KH�/DZV�RI�WKH�8QLWHG�6WDWHV
Laws are made in the USA by a bill being passed by both Houses of Congress - Article 1, § 7,
cl. 2.  This federal legislation along with treaties made by the US are the only forms of law
that the Constitution recognizes.  Although federal agencies can make law, this is done by the
power devolving on them through Congressional authorization.  In essence there is only one
method for a bill to become a law but there is two variations on this method.

3UHVLGHQWLDO�6LJQDWXUH
A bill that passed in both Houses of Congress “shall, before it becomes a law, be presented to
the President of the United States; if he approves he shall sign it” (Article 1, § 7, cl. 2).  This
is the most common and simple method of passing legislation in the USA.  It requires only a
simple majority of both Houses.

3UHVLGHQWLDO�9HWR
If the President refuses to sign it “he shall return it, with his objections to that House in which
it shall have originated, who shall enter the objections at large on their journal, and proceed to
reconsider it.  If after such reconsideration two-thirds of that House shall agree to pass the bill,
it shall be sent, together with the objections, to the other House, by which it shall likewise be
reconsidered, and if approved by two-thirds of that House, it shall become a law” (Article 1, §
7, cl. 2).  In this case the President’s refusal to sign the bill into law determines the voting
majority needed in Congress to pass legislation.  It is not in any way an absolute veto that the
President wields.  This procedure shows that the legislative power is solely in the hands of
Congress.  The President can attempt to thwart legislative intentions but a determined
Congress has no need of Presidential authorization.

A bill will also become law without the signature of the President if “any bill shall not be
returned by the President within ten days (Sundays excepted) after it shall have been presented
to him” (Article 1, § 7, cl. 2).

As has been seen earlier through the examination of the structure of the Congress and
Presidency this process show a balances between the people and the federal government as
well as the states and the federal government.  This balance is the basis of the “checks and
balances” in the federal government.  The institutions of the government are not free to act on
their own to the detriment of the people or states of the union.  This balance is designed to
protect both the interests of the people and the states, each being giving a voice in the
legislative process.  Although as the United States have “integrated” into a nation the people
have taken over control of the legislative process.

&RQVWLWXWLRQDO�$PHQGPHQW
The provisions on amending the US Constitution are found in Article V.  That article provides
for two methods of amendment.  One is that Congress propose amendments to the states, the
other is that the legislatures of the states call a convention for the purpose of proposing
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amendments.  Both the interests of the states and people are protect through this amendment
process.  In either case the article provides that two-thirds of both Houses of Congress or two-
thirds of states “shall deem it necessary” in order for the process to be put into action.  In
order for the proposed amendment to “be valid to all intents and purposes” it is required that
three-fourths of the state legislatures or conventions approve the proposed amendment.  The
last sentence of the Article also provides an unequivocal prohibition on passing an amendment
altering the equal suffrage of a state in the Senate without that state’s consent.  It can be said
that the states hold the power of amending the Constitution and the provision is carefully
designed to protect their rights in the union.

The amendment process has proven to be difficult in practice.  The changes that have been
made to the Constitution have been the corrections of obvious flaws that became apparent as
the government and nation developed.  In all there have been twenty-seven amendments made
to the Constitution but none have made any fundamental changes in the form of the US
government or the legislative process.  The vast majority of them have been enacted to protect
and further the rights of the citizens of the USA.  Of the twenty-seven amendments that the
states have ratified, eleven of them were submitted to the states by the First Congress.  The
first ten of these are commonly referred to as the Bill of Rights whose passing was
necessitated by opposition the Constitution faced during the ratification process on the
grounds that it did not specify the rights of the people in it and can almost be viewed as part of
the ratification process of the Constitution itself.28  The preamble to those amendments when
they were proposed reads: “The conventions of a number of the States having at the time of
their adopting the Constitution, expressed a desire, in order to prevent misconstruction or
abuse of its powers, that further declaratory and restrictive clauses should be added, and as
extending the ground of public confidence in the government will best insure the beneficent
ends of its institutions, be it resolved.”

States have not passed amendments for “light and transient causes”.  Indeed it needs a great
amount of public support within the states for the legislature to accept an amendment.  The
elected representatives in the states may be subjected to tremendous political pressure from
their constituencies when fundamental issues arise.

It should also be noted that the only process of amending the Constitution that has hitherto
been used is the one of Congress proposing the amendments to the states.  Although there
have been some calls for another constitutional convention none have ever been held.  It is
probably the fear that the next call for a constitutional convention will result in what happened
the last time a constitutional convention was held and that is that the convention will write an
entirely new constitution for the United States.  Indeed it is probably only through this method
that the government of the United States could be peacefully changed.

                                                
28 The eleventh (now Amendment XXVII) being passed as late as 1992!
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)RXQGDWLRQV�RI�WKH�8QLRQV
The United States and the European Community brought together states that had previously
had a great deal of autonomy in regard to all aspects of internal policies.  The entering of the
states into the unions changed their situation by the distribution of a large degree of this power
to a “general” authority.

The EC Treaty is thought of in terms of a framework treaty (WUDLWp�FDGUH); it provides for the
establishment of a “common market”.29  A common market has both internal and external
aspects.  Internally it means that there are to be no obstacles to trade and externally that it has
common policies to all non-member states.  In other words, a common market means that
trading “conditions similar to those of a domestic market”30 are to be achieved.  The Treaty is
one of FRPSpWHQFH�G¶DWWULEXWLRQ meaning that Community authority must be derived from the
Treaty.  The Treaty does not confer a general law making power upon the Community.  Its
legislative competence can only be derived from Treaty provisions.

The US Constitution establishes a federal government based on the principle of separation of
state and federal power.  The general legislative power being held by the states unless it is
granted to the federal government.  This is the principle of enumerated powers. The federal
government’s authority according to this principle is limited but when acting within its sphere
of competence it is supreme.  These grants of power affect both the internal and external
policies of the states.  The Constitution also places direct prohibitions on the states in regard
to the exercise of their legislative authority.

It is these documents which grant authority and provide for the exercise of legislative power
that greatly impact state sovereignty and limit the states’ power to act as they wish.

                                                
29 See Article 7.
30 0HWUR�Y��&RPPLVVLRQ, Case 26/76 & 3RO\GRU�Y��+DUOHTXLQ, Case 270/80.
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$�&RPPRQ�0DUNHW���WKH�(&
Article 2 makes it clear that the chief concern of the Community is the economic integration
of its states.  In this regard, it becomes the establishment of a common market that is the most
important aspect of Treaty.  As mentioned above a common market as two component
aspects: the creation of an internal market and
a customs union.  It is the effects that the creation of this internal market has on states’ rights
that is the focus of this study.

The Treaty envisages its attainment through the establishing of four freedoms and
harmonization.  Article 7a.2 states that the internal market is to be “an area without internal
frontiers in which the free movement of goods, persons, services and capital is ensured in
accordance with the provisions of this Treaty.”  The law of the four freedoms and related
provisions of the Treaty provide for a substantive law enumerated in the Treaty.  These
provisions place primarily negative restrictions on the states.  However, these restrictions on
state action would not be completely effective if the states were totally free to carry on
policies totally independent of one another.  The Treaty therefore provides for a number of
“positive” measures to be enacted in the form of harmonization policies which are to be
determined by the Community.

)RXU�)UHHGRPV�DQG�+DUPRQL]DWLRQ
It is in this area that one finds the substantive provisions of the Treaty.  These are found in
Part Three of the Treaty which accounts for over half of its total length.

The ultimate goal of economic integration is to replace national protectionism with the power
of a competitive economy based on the strength of 340 million consumers.  By opening the
market up to these enormous competitive forces found in a market that size the economies of
the states will all be streamlined and maximumly effective.  Means and resources of
production will find the most cost-effective location in the Community with the breaking
down of national boundaries.  It will ultimately benefit consumers by basing production on a
economy of scale demanded by a market that size.

It is with this end in mind that the Treaty has provided for the four freedoms of the common
market.  They are the component parts of economic activity.  By insuring that there are no
state restrictions on their movement, an integrated market can be achieved.  These are the
means of achieving the internal market.

)UHH�PRYHPHQW�RI�JRRGV
Probably the “freedom” that has had the greatest impact on the states is the free movement of
goods.  This area commands more attention than the other freedoms as it has produced the
greatest amount of litigation.  This is not surprising as it is through the regulation of goods
that states have been best able to pursue the objectives of economic protectionism.

Article 9 envisages a customs union “which shall cover all trade in goods and which shall
involve the prohibition between Member States of customs duties on imports and exports and
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of all charges having equivalent effect (CEE).”  This is the foundation of free movement of
goods.31

The Treaty first takes aim at eliminating fiscal restraints on trade.  Article 12 prohibits the
imposition of custom duties or charges having equivalent effect from being placed on the
goods from other states; Article 13 provides for the setting in motion of a process of removing
preexisting duties charged on out of state goods.  The first step towards an internal market is
the removal of state power to apply any duties to out of state goods.  When an evaluation of a
charge is made the Court will look at the effect of the charge and not its purpose.  In
&RPPLVVLRQ�Y��,WDO\, Case 7/68, Italy argued that an export tax was charged to protect art
treasures and therefore not prohibited by Article 12.  Their argument was based on the fact
that these items were of artistic and cultural value not commercial value and the purpose was
to retain significant national treasures within the state.  The Court did not except either
reasoning and construed Article 12 to mean that any time a charge is assessed based on a good
crossing a boundary it deters its free movement and is caught by this provision.  In a later case
the Court defined a CEE as: “Any pecuniary charge, however small and whatever its
designation and mode of application, which is imposed unilaterally on domestic or foreign
goods by reason of the fact that they cross a frontier, and which is not a customs duty in the
strict sense.”32  It does not matter whether the CEE is “not imposed for the benefit of the
State, is not discriminatory or protective in effect and if the product on which the charge is
imposed is not in competition with any domestic product.”33  This does not prevent the state
from imposing a fee that is remuneration for a service rendered by the state to a trader.
However, this exception to the CEE rule is very narrowly construed.  A charge for quality
control imposed by the state was rejected34 as well as a fee related to costs of custom
clearance.35  The trader must receive a specific and identifiable benefit for the amount paid
which must be proportionate to the benefit of the service provided.  As of yet no state imposed
fee has passed this scrutiny.  To be upheld the fee is going to have to be part of a bargain that
is struck for specific services and not unilaterally imposed by the state.  The state may also
charge proportional fees if there is an obligation upon them that arises under Community or
international law.  These are fees that are mandated by Community legislation or the states are
obliged to assess in fulfilling an obligation arising under international law.36

States are still free to set up their own policies on taxation in regard to goods.  However, they
are prevented from discriminating either “directly or indirectly” on out of state goods.  The
provisions of Article 95 which contain this prohibition are found in the part of the Treaty
entitled “Tax Provisions” but are best construed in the context of free movement of goods.
The Court has distinguished between a CEE and a tax in that it considers a tax to be
systematically applied to a specific category of goods which does not take into account the
origin of the goods.37  These taxes could be used as trade barriers if different rates of taxation

                                                
31 The following is a general outline of how the free movement of goods is suppose to work in the Community.
The exact way that the CEE, internal taxation and MEQR doctrines are applied can become quite technical and
product related.  There is an extensive case law concerning this topic that simply cannot be covered in its entirety
here.
32 &RPPLVVLRQ�Y��,WDO\, Case 24/68. See also 6RFLDDO�)RQGV�YRRU�GH�'LDPDQWDUEHLGHUV, Case 2&3/69 and
&RPPLVVLRQ�Y��%HJLXP, Case 132/82.
33 Ibid.
34 See &DGVN\�Y��,&(, Case 63/74
35 See )RUG�(VSDxD�Y��6SDLQ, Case 170/88
36 See ,)*�Y��)UHLVWDDW�%D\HUQ, Case 1/83 and &RPPLVVLRQ�Y��1HWKHUODQGV, Case 89/76.
37 See &RPPLVVLRQ�Y��)UDQFH, Case 90/79.
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could be imposed on goods that are in competition with each other.  This article basically
prevents indirect methods of protectionism.  If a tax is imposed on imported goods at a rate
that is higher than the rate charged for competitive in state goods, that tax will run afoul of
this article.  The question here is what products are similar enough to fall within the different
categories so that taxation is not discriminatory?  The Court interprets “similar” in this case
broadly.  A British tax scheme that assessed lower rates on beer (in-state product) than wine
(import product) was held to breach Article 95.38  It is the competitive relationship between
products that will decide if they are similar or not.  Products that “have similar characteristics
and meet the same needs from the point of view of consumers” will be held to be similar.39

This concept runs parallel to product substitution in competition law.

The provision of Article 95.2 also prohibits the states from “imposing on the products of other
Member States any internal taxation of such a nature as to afford indirect protection to other
products.”  The scope of this paragraph is greater than the preceding paragraph.  Under this
provision even if the imported and domestic goods are not “similar” they may still be in
competition in some manner.  While different taxes rates are allowed, they will be found
incompatible with this provision if they have a protectionistic effect.  In +XPEORW�Y��'LUHFWHXU
GHV�6HUYLFHV�)LVFDX[, Case 112/84 a French tax, on vehicles over 16-CV (horsepower) that
was much higher than the ones assessed on cars under 16-CV, was found to be protectionistic
in effect since France produced no cars over 16-CV.  Although on its face this tax
discriminated on the basis of horsepower it in effect discriminated against import cars since
this tax placed a disproportionate burden on cars not produced in France.40

Besides the prohibition on fiscal restraints of trade, the Treaty also aims at removing non-
fiscal barriers.  These barriers on imports (Article 30) and on exports (Article  34) are called
“quantitative restrictions and measures having equivalent effect (MEQR)”.  These provisions
takes aim at any non-fiscal measure the state could impose that would effect interstate trade.
These measures include imposing quotas, product standards, prohibitions and other
restrictions that would reduce the amount of products coming into the state through interstate
traffic.  The state can implement the restriction if it falls under one of the exemptions found in
Article 36.  This article allows restrictions on imports and exports if they can be “justified on
grounds of public morality, public policy or public security; the protection of health and life of
humans, animals or plants; the protection of treasures possessing artistic, historic or
archaeological value; or the protection of industrial and commercial property.”  These
exemptions cannot be used by the states as “a means of arbitrary discrimination or disguised
restriction” on interstate trade and have been narrowly construed by the Court.  They should
be seen as exceptions to the rule and not as any residual state power.  Justification for their
enactment will be based on a test of proportionality (necessary and no more than necessary).
These provisions apply to measures adopted by the states in the widest sense of the word.
Measures taken by any body which derives its power from a legislative act will fall within the
scope of the articles.  Actions taken by professional associations and government sponsored
groups can fall within the scope of these provisions and need not be binding.41

                                                
38 &RPPLVVLRQ�Y��8., Case 170/78.
39 &RPPLVVLRQ�Y��'HQPDUN, Case 106/84.
40 Compare &RPPLVVLRQ�Y��*UHHFH, Case 132/88 where the Court allowed a Greek tax that burdened cars with
1800cc engines heavier than ones with 1600cc engines (the only ones produced in Greece) when it found that the
tax did not have a protectionist effect.
41 See 5�Y��5R\DO�3KDUPDFHXWLFDO�6RFLHW\�RI�*UHDW�%ULWLDQ, Case 266, 267/87 and &RPPLVVLRQ�Y��,UHODQG, Case
249/81.
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The Court held in 5LVHULD�/XLJL�*HGGR�Y��(QWH�1D]LRQDOH�5LVL, Case 2/73 that quantitative
restrictions are “measures which amount to a total or partial restraint of, according to the
circumstances, imports, exports or goods in transit.”  This encompasses any ban,42 quota
system43 or requirement of import license44.  MEQRs have been given a very broad
interpretation by the Court.  The Commission provided guidelines for these measures in
Directive 70/50 which divided them into two categories:

(a) “measures��RWKHU�WKDQ�WKRVH�DSSOLFDEOH�HTXDOO\�WR�GRPHVWLF�RU�LPSRUWHG
SURGXFWV”, i.e., “distinctly applicable” measures, “which hinder imports which could
otherwise take place, including measures which make importation more difficult or
costly than the disposal of domestic production” (Article 2 (1)), and
(b) measures ³ZKLFK�DUH�HTXDOO\�DSSOLFDEOH�WR�GRPHVWLF�DQG�LPSRUWHG�SURGXFWV”,
i.e., “indistinctly applicable” measures (Article 3).  These measures are only contrary
to Article 30 “where the restrictive effect of such measures on the free movement of
goods exceeds the effects intrinsic to trade rules”, that is where “the restrictive effects
on the free movement of goods are out of proportion to their purpose”, or where “the
same objective cannot be attained by other measures which are less of a hindrance to
trade” (Article 3).  Thus, indistinctly applicable rules appear to be acceptable
provided that they comply with the principle of proportionality.45

In regard to the definition of MEQRs the most important case is without doubt 3URFXUHXU�GX
5RL�Y��'DVVRQYLOOH, Case 8/74.  In which the Court stated:  “All trading rules enacted by
Member States which are capable of hindering directly or indirectly, actually or potentially,
intra-Community trade are to be considered as measures having an effect equivalent to
quantitative restrictions.”  This means that it is not necessary for the rules to actually effect
interstate trade it is enough that they are capable of affecting it.  Any effect, regardless of its
significance, is capable of breaching Article 30 as the Court does not apply a GH�PLQLPLV rule
in these cases.46

Under the “Dassonville formula” the Court has disallowed a number of measures:  a “buy
Irish” campaign in which all souvenirs not made in Ireland were required to be marked
“foreign”47, states fixing maximum pricing might cut into profit margins discouraging the
import of more expensive imports48 and minimum pricing requirements forcing the price of
cheaper imports upwards49.  Measures aimed at production, for example the regulation of
baker’s hours50, and not trade can be construed not to violate Article 30 as they are a
disadvantage to domestic production and therefore do not discriminate.  Measures that limit
the level of alcohol in beverages sold for on premise consumption will not run afoul of Article
30 as they do not discriminate as to origin of product.51

                                                
42 See &RPPLVVLRQ�Y��,WDO\, Case 7/61.
43 See 6DOJRLO�6S$�Y��,WDOLDQ�0LQLVWHU�RI�)RUHLJQ�7UDGH, Case 13/68.
44 See &RPPLVVLRQ�Y��8., Case 124/81.
45 Taken from Steiner, 7H[WERRN�RQ�(&�/DZ, p. 95.
46 See 9DQ�'H�+DDU, Case 177/82.
47�&RPPLVVLRQ�Y��,UHODQG, Case 113/80.
48 7DVFD, Case 65/75.
49 2SHQEDDU�0LQLVWHULH�Y�9DQ�7LJJHOH, Case 82/77.
50 See 2HEHO, Case 155/80.
51 See�%OHVJHQ�Y��%HOJLXP, Case 75/81.
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In developing the “Cassis de Dijon principle”52 the Court attempted to ascertain the scope of
the “Dassonville formula” in regard to indistinctly applicable measures.  For the free
movement of goods, &DVVLV means two things: 1. it provides for “mutual recognition” of
goods, that is goods legally produced in one state may not be denied entry into another, 2. that
the only exception to this rule is based on “mandatory requirements” (these include matters of
public policy which among other things include public health, fiscal supervision, fairness of
commercial transactions and consumer protection).  This non-exhaustive list of exceptions
was extended to include environmental protection53 and culture54.  The rules that are
exempted must still be proportionate, that is necessary to achieve the end sought and no
greater in scope than needed.  In :DOWHU�5DX�/HEHQVPLWWHOZHUNH�Y��'H�6PHGW�39%$��Case
261/81, the Court held that a Belgian law requiring margarine packaging to be cube shaped to
allow consumers to distinguish it from butter where disproportionate since the same result
could be achieved through labeling requirements.  Any state claim that a rule is justified under
&DVVLV will be under close scrutiny by the Court.  States bear the burden of proving that
standards in other states are inadequate.  Germany tried to ban the import of all beer that was
not brewed according to their 5HLQKHLWVJHERW (purity law), however there was no evidence to
support its claim that additives in beer present any health risks to consumers and since this
law served to shield German beer producers  from out of state competition it was blocking the
import of beers from other states.55

The scope of the “Dassonville formula” in conjunction with the “Cassis de Dijon principle”
allowed a trader to virtually challenge any state measure and needed demarcation to prevent
over application in regard to non-discriminatory state rules.  In essence interstate traders were
being allowed to challenge any state rule that limited their commercial freedom and affected
the volume of their sales in interstate products.  In .HFN�DQG�0LWKRXDUG, Cases C-267 & C-
268/91 the Court demarcated the limits of Article 30’s MEQRs by stating that:

 “the application to products from other Member States of national provisions
restricting or prohibiting certain selling arrangements is not such as to hinder, directly
or indirectly, actually or potentially, trade between Member States within the meaning
of the 'DVVRQYLOOH�judgment, provided that those provisions apply to all affected
traders operation within the national territory and provided that they affect in the same
manner, in law and in fact, the marketing of domestic products and of those from other
Member States.”

Under this ruling if the volume of interstate commerce is affected in the same manner as
intrastate commerce, the state rule restricting the volume of sales will not be deemed to be a
measure that runs contrary to Article 30.

Generally, the principles surrounding imports in Article 30 will be applied in the case of
exports under Article 34.  It was held in %RXKHOLHU, Case 53/76 that the French requirement of
attaining an export license for watches breached Article 34 since there were no such
requirements placed on watches for domestic sale.  However, in the case of export restrictions,
measures that are indistinctly applicable will not be subject to the “Dassonville Formula”.

                                                
52 See 5HZH�=HQWUDO�$*�Y��%XQGHVPRQRSROYHUZDOWXQJ�I�U�%UDQQWZLHQ, Case 120/78.
53 See &RPPLVVLRQ�Y��'HQPDUN, Case 302/86 (deposit system for beverage containers).
54 See both &LQpWKpTXH�Y��)pGpUDWLRQ�1DWLRQDOH�GH�&LQHPDV�)UDQFDVLHV, Case 60, 61/84 (promoting the
production of films) and 7RUIDHQ�%&�Y��%�	�4�SOF, Case 145/88 (Sunday trading laws).
55 &RPPLVVLRQ�Y��*HUPDQ\, Case 178/84.
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The measures in this case must be specifically aimed at distorting the relationship between
intrastate trade and exports.  A prohibition on meat product producers from having horse meat
on the premises, to insure that it would not end up in their products and be exported to states
having a ban on the sale of horse meat was upheld.56  These measures can only be saved by
the application of Article 36 as the Court is more lenient when it comes to states
discriminating against themselves as those measures are not protectionistic in nature.

A final aspect of the free movement of goods is the state as a market participant.  Article 37
allows for state monopolies in the market but they may neither discriminate in purchasing or
sales conditions or distort competition in the Community market.  State subsidies are the
subject of Articles 92.  It provides for a prohibition on a grant that “distorts or threatens to
distort competition by favoring certain undertakings or the production of certain goods”.
However, it specifically mentions that welfare and disaster relief are legitimate social and
economic ends in which the granting of aid is allowed.  It also provides for the granting of aid
in certain cases when it is used for the support of depressed areas, remedy a serious economic
problem or promote culture among other things.

)UHH�PRYHPHQW�RI�SHUVRQV
The free movement of persons has basically two component parts.  The first is the right for
workers to move to other states in search of and taking employment and the other is a general
right of residence.  The right of workers allows more freedom in relation to relocating in
another member state.

Article 48 provides for the right of workers to move freely within the Community.  It
encompasses the right of workers to accept offers of employment, to seek employment
through out the Community, to stay in another state and remain in a state after having been
employed there - p. 3,(a), (b), (c), (d)57.  The scope of this right is detailed in secondary
legislation.58  All EU citizens enjoy equal rights in seeking employment within the Union and
a state or employer may not discriminate on the basis of nationality.59  These rights extend to
family members (spouses and dependents)60 of the worker but are dependent on the worker’s
rights.  The concept of worker has been construed broadly and is a Community definition not
dependent on what the states consider to be a worker (the test being that the activity be
“effective and genuine” in an attempt to improve living conditions of the person engaged in
them).61  Part time employment also falls within the scope of this Article.  A German giving
music lessons part time in the Netherlands was considered a worker.62  Trainees can be
considered workers but students are not.63

                                                
56 *URHQYHOG�Y��3URGXNWVFKDS�YRRU�9HH�HQ�9OHHV, Case 15/79.
57 p. 4 of this Article removes work in the public sector (defense, tax inspection, judiciary, police, etc.) from the
scope of the article.
58 See Dir. 68/360 & 64/221, Reg. 1612/68 & 1251/70.
59 See &RPPLVVLRQ�Y��)UDQFH, Case 167/73 were a scheme that provided for quotas that favored French seaman
was held invalid not withstanding the fact that compent authorities were instructed not to apply the quotas against
Union citizens.
60 See Reg. 1612/68, Articles 10-12.
61 See /HYLQ�Y��6WDDWVVHFUHWDULV�YDQ�-XVWLWLH, Case 53/81.
62 See .HPSI�Y��6WDDWVVHFUHWDULV�YDQ�-XVWLWLH, Case 139/85.
63 See /DZULH�%OXP�Y��/DQG�%DGHQ�:�UWWHPEXUJ, Case 66/85 and 5DXOLQ�Y��1HWKHUODQGV�0LQLVWU\�RI�(GXFDWLRQ
DQG�6FLHQFH, Case 357/89 respectively.
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A worker’s rights will vary depending on the law of the state of employment.  Equality of
treatment is the basic premise of this freedom.  Community law provides for no minimum
guarantees to benefits and treatment other than non-discrimination.  The states are generally
free to enact regulations to suit their needs as long as they do not violate other provisions of
the Treaty (such as Article 119 which bars sexual discrimination in regard to salary) or any
harmonization regulations the Community enacts within this field (harmonization is discussed
infra).

The state may not deprive the non-national worker of any of his/her rights that are a part of
Community law.  These encompass fundamental rights that are recognized by the states
including the (XURSHDQ�&RQYHQWLRQ�RQ�+XPDQ�5LJKWV.

Admission to another state requires that the worker prove his privileged status.  Dir. 68/360,
Article 3 states that a worker be admitted “simply on production of a valid identity card or
passport” while Article 4 requires the worker show proof of employment.  The state may not
require a residency permit or other administrative measure.64  However, the state may require
that the worker report his/her presence in the state - failure to do so or comply with other
immigration formalities allows the state to impose proportionate fines for non-compliance but
it may not deport the worker on these grounds.65

The right of general residence is more restricted.  It was provided for by Directives 90/364,
90/365 and 90/366.  This right is contingent on the person being able to show adequate means
of support without being employed.  This encompasses retirees and students.  They also may
not rely on the state supported medical insurance schemes but must be insured independently
of the state.  In short this right of residence is granted as long as the person exercising it can
show that he/she will not be a financial burden on the state.  If the right is attained, it
provisions encompass family members as well.

States may limited a non-national’s right to residence based on the provisions of Article 48 (3)
which encompass “limitations justified on grounds of public policy, public security or public
health.”  These provisions are interpreted narrowly and allow the state to exclude the person
but do not authorize discrimination.  Directive 64/221 fills out these provisions.  The grounds
of public security and public health need not be elaborated upon while public policy is a vague
concept.  Each state may have different opinions on what this ground is and have room to
develop it within the limits of the Treaty.  The court has held that this ground can only be
invoked if there is a “genuine and sufficiently serious threat to public policy”66 and that it
affects “one of the fundamental interests of society.”67  The conduct complained of must be
personal in nature.  It need not necessarily be illegal, it is enough that the conduct is socially
undesirable.  Thus the UK could deny the admittance of a scientologist.68  Belgium, however,
could not deny residence permits to two French prostitutes since their craft was not illegal in
Belgium and their nationals who practiced it were not subjected to repressive measures.69

                                                
64 See 5�Y��3LHFN, Case 157/79.
65 See 0HVVQHU, Case C-265/88 and�3URFXUHXU�GX�5RL�Y��5R\HU, Case 48/75.
66 5XWLOL�Y��0LQLVWUH�GH�O¶,QWHUpULHXU, Case 36/75.
67 5�Y��%RXFKHUHDX, Case 30/77.
68 9DQ�'X\Q�Y��+RPH�2IILFH, Case 41/74.
69 5H]JXLD�$GRXL�DQG�'RPLQLTXH�&RUQXDLOOH�Y��%HOJLXP, Cases 115, 116/81.
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)UHH�PRYHPHQW�RI�VHUYLFHV
Movement of services pertains to the right of companies to offer their services and participate
in commercial activities across state borders.  The provision in regard to this freedom is found
in Article 59.  The right of establishment (Article 52) will also be covered under this heading.
The difference between the two primarily being that establishment implies a more permanent
presence in another state.  The basic premise in both of these articles is that in offering or
providing their services to others that are not located in the same state as the company or
person offering the service (or if it decides to establish itself in another state), it will be treated
in the same manner as a national of that state - a non discrimination provision.  “[A]ny
discrimination against a person providing a service by reason of his nationality or of the fact
that he resides in a member state other than that in which the service is to be provided” is
abolished by these provisions.70

The meaning of this is understood easily by the following examples.  A Portuguese firm
having once procured a building contract in France is free to use its own work force in the
fulfilling of the contract - although a state is still free to apply its local labor laws on the
workers.71  A Dutch man, with a doctorate in Belgium law cannot be denied admission to the
Belgium bar based on his nationality.72  An English based company providing patent renewal
services cannot be required to obtain a license to do business in Germany since such rules
protect the German market from competition.73

The states may limit this freedom on the grounds of “public policy, public security or public
health” (Articles 56 & 66) and if the activities concern the “exercise of official authority”
(Articles 55 & 66).

)UHH�PRYHPHQW�RI�FDSLWDO
As of yet this freedom has played a minimal role in the development of Community law.  The
provisions governing this freedom are found in Articles 67-73 (the current law in this field
being covered by Articles 73b-g).  The importance of these provisions and the focus on them
has increased and will continue to since plans for a monetary union were added to the Treaty.
The provisions of the article basically let states discriminate in their applications of tax
schemes of capital based on residency but the states through political initiative have agreed
not to do so in a non-binding resolution.  Article 73d (a)(b) allows states to “take all requisite
measures to prevent infringements of national law and regulations, in particular in the field of
taxation and the prudential supervision of financial institutions, or to lay down procedures for
the declaration of capital movements for purposes of administrative or statistical information,
or to take measures which are justified on grounds of public policy or public security.”  These
measures may not be “means of arbitrary discrimination or disguised restriction”.  These
provision are along the lines of Article 36 and interpretation will follow those lines of
reasoning if the states want to exercise their rights under these provisions.  As the monetary
union takes shape and economic policy becomes more centralized these provisions are going
to have great impact on the states ability to set economic policies.

                                                
70 9DQ�%LQVEHUJHQ�Y��%HVWXXU�YDQ�GH�%HGULMIVYHUHQLJLQJ, Case 33/74.
71 5XVK�3RUWXJXHVD�/GV�Y��2IILFH�1DWLRQDO�G¶,PPLJUDWLRQ, Case 113/89.
72 5H\QHUV�Y��%HOJLDQ�6WDWH, Case 2/74.
73 6lJHU�Y��'HQQHPH\HU, Case 76/90.
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+DUPRQL]DWLRQ
The states, as can be ascertained from the above discussion, retain a great deal of freedom to
determine their own policies as long as they do not interfere with any of the four fundamental
freedoms or are justified on one of the grounds provided for in one of the exemptions.  In
other words there remains many lawful measures that the states are entitled to enact that serve
to infringe upon the freedoms provided for in the Treaty.  It is the dismantling of these barriers
that the process of harmonization is concerned with.  Harmonization is the legislative activity
within the Community that establishes a Community policy supplanting the numerous
different regulations that each state would otherwise be allowed to have.  Many of these
lawful measures divide and distort the market unity through competitive advantages or
disadvantages for different states.  Harmonization is the ultimate goal of all Community
legislation, be it in the unifying of state standards or elaboration of Treaty provisions.  As has
been shown in the section entitled /HJLVODWLYH�3URFHVV, each state exercises a great deal of
authority in forming this policy and may even exercise a veto right depending on the voting
process.

Harmonization occurs on two levels in the Community: 1. when demanded by the Treaty, 2.
when the Treaty authorizes it as a step to attain the common market.  The Treaty charges the
states, through the Community, with the task of establishing certain common policies.  These
include a common agriculture policy (Article 38), a transport policy (Article 74) and a
commercial policy (Article 110).74  In other areas the Treaty envisions the states harmonizing
conflicting state law by providing aspirational provisions of what is to be achieved in certain
fields.  These areas include among others environmental protection (Article 130r), consumer
protection (Article 129a), working conditions (Article 117) and taxation (Article 99).  The
Community’s power in harmonization is extended by the provisions in Articles 100 &100a
which give it fairly broad authority in this field.  They authorize the Community to adopt
harmonization legislation when it aids the establishment and functioning of the common
market.  These articles, alone or in correlation with other Treaty provisions, allow the
Community to implement both internal and external measures in a diverse range of fields
pertaining to its aims.  The Community’s power granted by the Treaty in Article 235 should
not be forgotten in this regard either.  It enables the Community to act if the action “should
prove necessary” allowing it to act where there is no expressed authorization.  This power is
used when matters fall into the broader aims of the Community such as the development of its
social policy.

Through the exercise of these powers the Community has been able to enact harmonization
legislation in a number of fields not specifically enumerated in the Treaty.  Some examples of
these areas include among others product safety standards, product liability, broadcasting and
company law.

&RQVWLWXWLRQDO�3ULQFLSOHV
Community law is neither international law nor national law it “constitutes a new legal
order...for the benefit of which the states have limited their sovereign rights”.75  It is VXL
JHQHULV.  To understand EC law and its implications for the states it must be studied according
to its own principles which are, as is to be expected, unique.  The Community is a creation of

                                                
74 Competition is another area that the Treaty mandates a common policy and provides many of the substantive
provisions of that policy.  The common policies can also be found in Article 3.
75 9DQ�*HQG�HQ�/RRV�Y��1HGHUODQGVH�$GPLQLVWUDWLH�GHU�%HODVWQLQJHQ, Case 26/62.
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the states that formed it, however, the benefits of the common market are for the people of
Europe.  It is their rights that are ultimately affected by the Treaty.  The Community imposes
obligations directly upon them while at the same time conferring them specific rights.  The
legal protection of these rights is a high priority of the Community.  If these rights conferred
upon individuals by the Treaty, without any implementing legislation, can be exercised by
individuals before their national state courts they are considered to be directly applicable and
effective.  This idea of direct applicability and direct effects are a fundamental tenant of
Community law.

Direct effect and the idea of supremacy of Community law have played a very important role
in the development of the Community.  The determination of whether or not a provision has
direct effect often demarcates the obligation made upon the state.

'LUHFW�(IIHFW
The 9DQ�*HQG�HQ�/RRV case was the first time that the Court found that Treaty provisions had
direct effect.  It held that:

 “Art. 12 contains a clear and unconditional prohibition which is not a positive but a
negative obligation...[which] is not qualified by any reservation on the part of the
States which would make its implementation conditional upon a positive measure
enacted under national law.  The very nature of this prohibition makes it ideally
adapted to produce direct effects in the legal relationship between the Member States
and their subjects.”

The court has applied a test which includes finding that the provision must be “unconditional
and sufficiently precise” in order to be construed to have direct effect.  In short the provision
must be justiciable.  When these rights are justiciable by an individual against the state they
are said to have “vertical direct effect”.

Treaty provisions may also provide rights that can be exercised directly against other
individuals in a state court.  Article 119 (no salary discrimination on account of sex) provides
a sufficiently clear provision which can be relied upon by an individual against his/her
employer.76  If articles of the Treaty may be used in this “horizontal” relationship, they are
said to have “horizontal direct effect”.

Since regulations are of “general application” they may also have direct effect as long as the
provision is not conditional or imprecise.  The Court has also found that directives although
not of “general application”, are not precluded from producing direct effects in regard to “the
obligation which it imposes” upon the state as long as the period for implementation has
expired.77  However, since directives are only binding upon the states, a directive “may not of
itself impose obligations on an individual” and therefore lacks “horizontal direct effect”.78

The Court furthered the scope of the binding effects of Community law upon the states in its
ruling in 9RQ�&ROVRQ�DQG�.DPDQQ�Y��/DQG�1RUGUKHLQ�:HVWIDOHQ, Case 14/83.  Instead of
finding either “horizontal” or “vertical” direct effect, it found that Community law was
                                                
76 See 'HIUHQQH�Y��6$%(1$, Case 43/75.
77 See 9DQ�'X\Q�Y��+RPH�2IILFH, Case 41/74 (vertical direct effects of directives) and 3XEEOLFR�0LQLVWHUR�Y�
5DWWL, Case 148/78 (no direct effect in regard to directives until after time-limit has expired).
78 See 0DUVKDOO�Y��6RXWKKDPSWRQ�	�6RXWK�:HVW�+DPSVKLUH�$UHD�+HDOWK�$XWKRULW\, Case 152/84.
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capable of “indirect effect”.  Through the obligation that Article 5 places upon the states to
insure that Community law is effectively applied “national courts are required to interpret
their national law in the light of the wording and purpose” of a directive to achieve the result
it seeks to achieve.

The Court’s decision finding that a state can be held liable for damages if it is negligent in
implementing a directive, has probaby had the greatest impact on the states in regard to
Community law.  This liability is provided for regardless of the directives direct effect.  This
was the holding of )UDQFRYLFK�Y��,WDOLDQ�6WDWH, Case 6 & 9/90.  If a directive’s provisions
identify rights that are attributable to individuals and there is casual link between the
obligation of the state and the losses suffered, the state can be liable for these damages.
Individuals must be afforded remedy if the state breaches Community law and thus deprives
them of their rights.

6XSUHPDF\
There is no article in the Treaty that explains what happens when the provisions of state law
come into conflict with Community law.  The lack of a declaration of supremacy in the Treaty
made it incumbent upon the Court to decide this question which it did in &RVWD�Y��(1(/, Case
6/64.  It stated that:

“The integration into the laws of each Member State of provisions which derive from
the Community, and more generally the terms and spirit of the Treaty,  make it
impossible for the States, as a corollary, to accord precedence to a unilateral and
subsequent measure over a legal system accepted by them on a basis of reciprocity.”
Concluding that provisions of Community law “would lose their purpose if the
Member States could renounce their obligations by means of an ordinary law.”

Since the Court found that the idea of supremacy, if not explicitly in a Treaty provision, was at
least inherent in its provisions, the states were unequivocally bound to the economic union it
purports.  They no longer have legislative powers in areas where the Community provisions
prevail.

The Court formulated its doctrine of preemption in a later case.79  Here it stated that
conflicting provisions of national law are “automatically inapplicable...[and] also preclude the
valid adoption of new national legislative measures to the extent to which they would be
incompatible with Community provisions” since “[t]he rules of Community law must be fully
and uniformly applied in all the Member States.”

                                                
79 $PPLQLVWUD]LRQH�GHOOH�)LQDQ]H�GHOOR�6WDWRY��Y��6LPPHQWKDO, Case 106/77.
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(QXPHUDWHG�3RZHUV���)HGHUDOLVP
As already noted the US Constitution vests legislative power in Congress.  Legislative power
is simply the power to make laws.  But what kinds of laws can Congress make?  The laws that
Congress enacts will ultimately delineate states’ rights in the union.  If the Constitution did
not limit the legislative prerogatives of Congress there would really be no point in discussing
states’ rights at all.  This demarcation of Congress’ legislative authority is the subject of the
doctrine of enumerated powers.

The US Constitution is undoubtedly one of enumerated powers. That is to say that the federal
government has only those powers that are granted to it by the Constitution.  In the “Federalist
No. 84”, Hamilton replied to the objection that the proposed Constitution contained no bill of
rights by arguing that it would “contain various exceptions to powers which are not granted;
and on this very account, would afford a colorable pretext to claim more than were granted.
For why declare that things shall not be done which there is no power to do?”  According to
him the inclusion of an exception to powers not granted would “serve as a specimen of the
numerous handles which would be given to the doctrine of constructive powers”.  And in
1819, Marshall unequivocally stated in his opinion in 0F&XOORFK�Y��0DU\ODQG that: “This
government is acknowledged by all to be one of enumerated powers.  The principle that it can
exercise only the powers granted to it would seem too apparent to have required to be
enforced by all those arguments which its enlightened friends, while it was pending before the
people, found it necessary to urge; that principle is now universally admitted.”

The US government is granted by the Constitution legislative authority over certain matters
that are to be of federal concern in Article 1, § 8.  Among the different powers enumerate in
that section are the ones contained in the first eight of its eighteen clauses which read as
follows (numbers added to aid identification):

1. To lay and collect taxes, duties, imposts and excises, to pay the debts of and
provide for the common defense and general welfare of the United States; but all
duties, imposts and excises shall be uniform throughout the United States;
2. To borrow money on the credit of the United States;
3. To regulate commerce with foreign nations, and among the several States, and
with the Indian tribes;
4. To establish an uniform rule of naturalization and uniform laws on the subject
of bankruptcies throughout the United States;
5. To coin money, regulate the value thereof, and of foreign coin, and fix the
standard of weights and measures;
6. To provide for the punishment of counterfeiting the securities and current coin
of the United States;
7. To establish post-offices and post-roads;
8. To promote the progress of science and useful arts, by securing for limited
times to authors and inventors the exclusive right to their respective writings and
discoveries;

These are among the powers explicitly granted to the general government.  They are the
objects of legitimate concern of the central government.  Other powers that are enumerated in
this section include provisions for the establishment of the military, inferior tribunals to the
Supreme Court and jurisdiction over the national capital.  Section 8, however, is not a
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complete listing of all the legislative powers.  Others legislative powers are found in other
areas of the Constitution.  The provisions of § 8 give an indication of the scope that the federal
government is to have.

Since the Constitution is based on enumerated powers, Congress has no general power to
make law.  It only can pass legislation which falls within these provisions of enumerated
powers.  The consequence of which is that in the USA the general police powers of the
government rests with the states.  That is the power to regulate the health and safety of the
citizenry.  Any attempt by the federal government to pass general legislation would be an
usurpation of power on its part and such legislation would be void on the grounds that
Congress exceeded its constitutional authority.

It is clear from the foregoing paragraph that of all the possible concerns and ends of
government, the federal government is only given competence in a certain number of
specifically defined areas.  But as Chief Justice Marshall observed in his 0F&XOORFK opinion it
is not this question that is of any real concern but rather it is the question regarding the “extent
of the powers actually granted” that cause reflection and “is perpetually arising, and will
probably continue to arise so long as our system [of federal government] shall exist”.  It is
obvious, for example, that whatever is meant by “taxation”, “interstate and foreign
commerce”, “naturalization”, “bankruptcies” and “coining money” are all matters of federal
concern.  This, however, does not mean that Congress is powerless to regulate other areas not
directly enumerated.  This is due to the last clause (18) of § 8, the necessary and proper clause
(discussed LQIUD), which is unquestionably the most important clause of the Constitution in
regard to legislative authority.

In any area where a power is enumerated there are no limitations placed upon Congress as to
what kind of legislation may be passed except limitations that may be found within the
Constitution itself.  (Some of the most notable prohibitions being the provisions of Article I, §
9, the Bill of Rights, equal treatment and due process.)  The Congress is free to regulate in any
manner that it sees fit.  This, however, does not mean that Congress necessarily has an
exclusive right to regulate these areas.  The states may have a concurrent right to legislate in
these same areas depending upon the nature of the power granted, the language of the
provision or any other constitutional limitation barring state legislation.  For example, Article
I, §10, cl. 2  mentions some of the general constitutional prohibitions that are placed on the
states’ legislative power one of which is the coining of money making this an exclusive
federal power.  The borrowing money on the credit of the US bars states from doing so by the
nature of the provision.  The states are excluded from legislating for the nation’s capital by the
wording of Article I, § 8, cl. 17 which grants Congress “exclusive” legislative rights over the
District of Columbia.   If the power to regulate is a concurrent power shared by the state and
federal government, this still does not mean that a state is free to do so as the supremacy and
preemption doctrines (discussed LQIUD) may encroach upon this right.

The tenth amendment is sometimes referred to as a states’ rights amendment but this is not
true.  The tenth amendment states that:  “The powers not delegated to the United States by the
Constitution, nor prohibited to it by the State, are reserved to the States respectively, or to the
people.”  This amendment really states nothing but the obvious.  It lies in the nature of the
idea of sovereignty residing with the “people”.  As already noted under the discussion of the
preamble of the US Constitution, Chief Justice Marshall declared that it was the people acting
through their respective states that created the union and bound their states to it.  The
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significance of this fact is that sovereignty in the USA ultimately rests with the people; the
state and federal governments are thus creations of the people and each has been delegated
certain powers by them.  It is from the people that both the state and federal governments are
empowered.  This view was confirmed in 7H[DV�Y��:KLWH,�74 U.S. 700 (1868).  The
implication clearly being that the people (the sovereign) can freely divide power between the
state and federal governments in any manner that they see fit.  Under the doctrine of
enumerated powers this means that any power not so delegated to the national government
was “reserved to the States” meaning in other words quite simply not delegated to the federal
government.  From which it follows that every action taken by the federal government must
somehow be positively affirmed by the US Constitution.  It is obvious to see how this
amendment really just begs the question of states’ rights by stating the obvious.  In affirming
the position that what is not delegated by the people is reserved to them or the states simply
does not shed any light on what rights the states have.

Broadly speaking the powers that have the greatest effect on the states’ rights on internal
matters are Congress’ power to regulate commerce and its taxing and spending powers.  The
exercise of these powers can have a direct impact on the states and a definite effect on the
policies of the states.

Congress’ power to regulate interstate commerce is concurrent with the states’ power to
regulate transactions in the state.  The federal government’s power in this area is very broad
and can almost be thought of as a general “police” in that the Congress has the power to
prohibit any goods, persons or activities that cross state lines if it finds that they impair the
health, safety, welfare or morals of the citizenry.  This regulating authority even extends to
commerce after it is no longer in interstate commerce.  (A federal statute requiring labeling of
bottles in interstate commerce applied after the bottles were no longer in interstate commerce.
This requirement made inspection easier since it could be ascertained that the bottles were
properly labeled while in interstate commerce was upheld in�0F'HUPRWW�Y��:LVFRQVLQ, 228
U.S. 115 (1913).)  However, the scope of this should be distinguished as to probably only
applying to the condition of the goods after they have left state commerce and not to their use.
Nor may persons be regulated after their interstate travel has come to an end.  Although
Congress still may have the power to regulate them at that time if an effect on interstate
commerce can be found.

Power to regulate under the commerce clause extends to all commerce or activities that affect
more that one state.  In *LEERQV�Y��2JGHQ, 22 U.S. 1 (1824), Chief Justice Marshall concluded
in his opinion that Congress had the authority to regulate commerce that had any interstate
impact.  This means that any activity which has effects in more then one state is brought
within the scope of the commerce clause.  This effect on interstate commerce is to judged in
the aggregate, so an activity which on its face appears to be strictly a LQWUDVWDWH matter may be
viewed as affecting other states.  A farmer in Ohio who grew wheat on his own land to feed
his livestock and to be ground for flour for home consumption, found himself engaged in
interstate commerce when the Supreme Court looked at his activities.  The Court deemed that
his activities in and of themselves had no bearing on interstate commerce but if all farmers
engaged in such activity it would affect the demand and supply of wheat in interstate
commerce which was the subject of federal regulation.80  A restaurant which practices racial
discrimination may be barred from this practice by the commerce clause since this practice

                                                
80 :LFNDUG�Y��)LOEXUQ, 317 U.S. 111 (1942).
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may affect the number of restaurants that are established and thus in fact may effect other
states.81  The Court in this case made the observation that racial unrest tends to have a
negative impact on business.  A local business whose sales are diminished on these grounds
will have effects on out of state suppliers who deal with the local business and therefore bring
them within the scope of interstate commerce.  It is because of the scope of this power and the
fact that it is the HIIHFW�RQ interstate commerce that gives power to regulate these activities that
make it such a broad power in Congress’ hands.  Usually the Court will find that the activity
being regulated has an effect on interstate commerce and uphold the federal regulation enacted
under this clause.

The taxing and spending powers of the federal government are also very broad powers and
gives it power to control the states in ways it otherwise could not.  These powers are provided
for in Article 1, § 8, cl. 1 (noted VXSUD), Art. I, § 9, cl. 7 and are thought of as being
independent powers.82  That is to say that the powers need not be exercised in any relationship
to any of the other enumerated powers of the federal government.  Congress can in principle
spend federal moneys in any manner that its sees fit with relatively few limitations.  To
effectuate a policy in an area that Congress cannot legislate, due to the subject falling outside
of its legitimate area of concern under one of its enumerated powers, it can offer funds to a
state that complies with the regulations and stated policy.  The Court considered this to be
“tempting” rather than “coercing” and upheld this type of spending scheme in 6WHZDUG
0DFKLQH�&R��Y��'DYLV, 301 U.S. 548 (1937).  These spending schemes must be enacted,
however, for the promotion of the “general welfare” as distinguished from “some mere local
purpose” to be constitutional.83  In exercising its taxing powers, Congress can also tax in a
manner that is regulatory.  It is fully within the scope of Congress’ taxing power to levy taxes
that are punitive and would thus serve the purpose of basically regulating the subject of the
tax.84  For example, recently the imposition of a tax on cigarettes has been contemplated to
discourage their use and punish the tobacco industry for aiming its advertising at teenagers.
The amount of this tax under Congress’ taxing power is basically unlimited and constitutional
as long as it can be construed as raising revenue.  The purpose or intent behind the taxing and
spending is not a subject for judicial scrutiny since virtually all taxation and spending has a
regulatory effect which either promotes or discourages the activity which is the subject of
these actions.  It is easy to see how state policy can be overridden by the exercise of these
powers.

The states’ powers over taxation of interstate commerce is governed by the commerce clause
which places certain limits on the power of the state in this regard.  This is also a power that is
held concurrently with the federal government.  The primary premise in this regard is that the
imposed state taxes may not discriminate against interstate commerce unless authorized by
Congress.85  If the tax is nondiscriminatory the Court will impose a balancing test that weighs
the state’s revenue needs against the burden the tax imposes on interstate commerce to obtain
if it is valid or not.  Validity is also dependent upon the object of taxation having a substantial

                                                
81 .DW]HQEDFK�Y��0F&OXQJ, 379 U.S. 294 (1964).
82 See 8QLWHG�6WDWHV�Y��%XWOHU, 297 U.S. 1 (1936).
83 See 8QLWHG�6WDWHV�Y��*HUODFK�/LYH�6WRFN�&R�, 339 U.S. 725 (1950).
84 See 0F&UD\�Y��8QLWHG�6WDWHV, 195 U.S. 27 (1904)����the judiciary will not inquire into the motive or purpose of
Congress in adopting a statute levying an excise tax, 8QLWHG�6WDWHV�Y��'RUHPXV, 249 U.S. 86 (1919)���tax on
narcotics, 6RQ]LQVN\�Y��8QLWHG�6WDWHV, 300 U.S. 506 (1937)���firearm deals taxed, and 8QLWHG�6WDWHV�Y��.DKULJHU,
345 U.S. 22 (1953)�- bookmaking taxed.
85 %RVWRQ�6WRFN�([FKDQJH�Y��6WDWH�7D[�&RPPLVVLRQ, 420 U.S. 656 (1977).
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“nexus” to the taxing state, the tax being “fairly apportioned” and compensatory or “fairly
related to services provided.”86  Since the subjects of taxation are great and varied, the
application of these premises vary according to the object or activity that is being taxed.  For
example, if the subject of the tax in an “instrument of commerce” (planes, railroad cars,
trucks, etc.) a valid tax must establish a “nexus” to the state imposing the tax and be
proportionate to the contacts it has with the state as it moves between the states during the
year.  (Nexus is defined as “benefit” or “protection”87 and if nexus is found in more than one
state the value of the tax can be apportioned by the miles traveled in the taxing state88 or on
the physical presence of the number of these instruments on any given day in the state and
averaging that number out for the whole year.89  Licensing, franchise or net income taxes
work along the lines of the instrumentality taxes and also must be “fairly relate to services
provided” and measured by either a flat annual fee or proportionate rate based on revenue
generated within the state.90  This approach to validating state taxes on interstate commerce
basically applies to all types of license, franchise, net income, sales and users taxes that states
may wish to impose.  Highway use taxes fulfilling the above requirements are valid if
imposed to compensate the state for the maintenance and administration of its roads.91  The
rules governing state taxation basically seek to avoid economic protectionism and “multiple”
or “double” taxation of the same object by different states.

,PSOLHG�3RZHUV
The doctrine of implied powers stems from the necessary and proper clause found in Article I,
§ 8, cl. 18.  It reads:

To make all laws which shall be necessary and proper for carrying into
execution the foregoing powers, and all other powers vested by this Constitution in the
Government of the United States, or in any department or officer thereof.

This doctrine although being thought of as one of implied powers is really just another
enumerate power.  The power of enacting legislation under this clause is enumerated under
this clause, there really is nothing implied about it.  It is better to think of this power as an
enumerated power but a power that is on a contingent basis.  As the wording of the clause
itself implies Congress has the power “for carrying into execution” the other previously
enumerate powers.  It therefore follows that any legislation that is enacted under this clause is
within constitutional limits as long as it bears a relationship to one of the other “foregoing
powers”.  Although this may at first glance appear to be a simple concept it has not proven so
in practice.  The USSC itself has struggle with this concept and not always understood if
Congress has exercised an “enumerated” power or one that was “necessary and proper”.

This clause greatly broadens Congress’ power to legislate.  It means that in areas that are not
properly placed under congressional authority by the Constitution, the federal government is
not excluded from acting in these areas that would otherwise be exclusively in the sphere of
the states’ powers.  However, whenever the federal government does exercise this power over
matters that are not legitimate concerns of the federal government there must be a relationship

                                                
86 &RPSOHWH�$XWR�7UDQVLW��,QF��Y��%UDG\, 430 U.S. 274 (1977).
87 See %UDQLII�$LUZD\V�Y��1HEUDVND�%RDUG�RI�(TXDOL]DWLRQ, 347 U.S. 590 (1954).
88 See 2WW�Y��0LVVLVVLSSL�9DOOH\�%DUJH�/LQH�&R�� 336 U.S. 169 (1949).
89 See -RKQVRQ�2LO�5HILQLQJ�&R��Y��2NODKRPD, 290 U.S. 158 (1933).
90 See &RPSOHWH�$XWR�7UDQVLW��,QF��Y��%UDG\, supra.
91 See &DSLWRO�*UH\KRXQG�/LQHV�Y��%ULFH, 339 U.S. 542 (1950).



47

to a valid federal concern to make it “necessary and proper” thus validating this exercise of
power.  In others words, the Congress can legislate in areas that are rationally related to some
legitimated federal interest.

To fully understand how the necessary and proper clause works and what its significance is,
one always has to look at the other enumerated powers and try to distinguish between what
powers are within the federal governments sphere of legitimate concern and what are not.
This concept was one question that was brought up in 0F&XOORFK�Y��0DU\ODQG.  In that case,
Congress had incorporated a national bank although there are no provisions which authorize
Congress to “incorporate” or establish a national bank. Therefore it is quite simply out of the
federal governments sphere of legitimate interests under the Constitution to establish such a
bank.  There is no provision, on the other hand, in the Constitution that expressly prohibits
Congress from incorporating a national bank.  It is however clearly within the authority of
Congress to “lay and collect taxes”, “pay the debts... of the US”, “borrow money”, “coin
money” and “regulate commerce”.  This is were the contingent power enumerated in the
necessary and proper clause governs.  The question now becomes one of not if Congress has
authority to incorporate a national bank, which it does not, but rather one of if the
incorporation of a national bank is “necessary and proper” (rationally related) to one of the
above mentioned powers.  Can any relationship be established between these enumerate
powers that could make the incorporation of the bank “necessary and proper”?  The
incorporation of a national bank could certainly help effectuate any of the above mentioned
legitimate powers.  Therefore the Supreme Court found in this case that the incorporating of a
bank was not contrary to the Constitution through Congress’ enumerate power under the
necessary and proper clause.  Writing for the Court, Marshall summed it up in this manner:
“Let the end be legitimate, let it be within the scope of the Constitution, and all means which
are appropriate, which are plainly adapted to that end, which are not prohibited,...are
Constitutional.”  To validate legislation under this clause there must be a relationship
established between what is necessary (the means) and some other enumerate power (the end
to be achieved).  The regulation must promote some legitimate concern of the federal
government.

The question then becomes one of who is to determine if the means are “appropriate”.  The
Supreme Court has fairly consistently held that this determination is to be made by Congress
and not the Court itself.  This is based on the division of powers embodied between the three
branches of government in the Constitution.  The legislative prerogatives are, as mentioned,
solely vested in the Congress, it is therefore inherent that the determination of what means are
necessary to effectuate the legislative policies of the legislative branch are best left up to that
branch.  Marshall again in 0F&XOORFK stated that “to undertake here to inquire into the
de[g]ree of its necessity would be to pass the line which circumscribes the judicial department
and to tread on legislative ground.”  The Supreme Court in 1937 reaffirmed this position in its
ruling in 1/5%�Y��-RQHV�	�/DXJKOLQ, 301 U.S. 1 (1937); the decision of whether the means are
supported by the end “is primarily for Congress to consider and decide”.

The deference to congressional determination was also the subject of a more recent case.  In
8QLWHG�6WDWHV�Y��/RSH], No. 93-1260 (1995) the Court found that a federal statute prohibiting
the possession of a firearm in a school zone exceeded “the authority of Congress ‘[t]o regulate
Commerce...among the several states...”  The Court found in this case that the congressional
findings and legislative history were insufficient to establish a connection between the
legislation and interstate commerce.  If Congress fails to make the necessary determination
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that legislation is necessitated by one of the provisions of its enumerate powers, the Court
then can make this determination itself.  Which it did and found that: “The Act neither
regulates a commercial activity nor contains a requirement that the possession be connected in
any way to interstate commerce.”  In studying this case the real question today becomes, if
Congress had made a definite determination as to the fact that handguns in school zones do
have a substantial effect on interstate commerce would the ruling in /RSH] have been
different?  Should this case be read as the Court starting to “to tread on legislative ground” or
was it merely the fact that Congress had not established the required nexus between one of its
enumerated powers and the legislation it passed?

It is only through these enumerated powers and the use of the necessary and proper clause that
Congress can enact valid legislation under the Constitution.

Lastly it should be pointed out that Congress cannot force states to enact legislation.  This is
the holding of 1HZ�<RUN�Y��8QLWHG�6WDWHV, 505 U.S. 144 (1992).92  “Congress may not simply
commandee[r] the legislative processes of the States by directly compelling them to enact and
enforce a federal regulatory program.”  Congress must respect the sovereignty of the states
and not force states to accept federal regulatory programs.

This however is not as big of as obstacle to Congress implementing its policies as at first
might be thought.  There are at least three ways that Congress can get around this. The first
being that Congress can regulate this area itself by direct federal regulation.  In this case low
level radioactive waste may cross state lines and even if it does not it may still affect interstate
commerce and therefore be caught by Congress’ power under the commerce clause making
this an area of legitimate federal concern which can be directly regulated by federal
legislation.  Another option open to Congress would be to conditionally “pre-empt” state
legislation (preemption is discussed LQIUD).  This means that Congress passes legislation that
regulates the subject matter but makes its validity conditional on the basis that the state fails to
enact legislation that meets the federal standard.  Lastly, Congress can rely on its spending
power to implement its will.  In other words it offers the states an incentive if they meet the
federal requirements but nothing if it does not comply.  Simply, Congress bribes the states.  It
is in acting within any of the above manners that the federal government can affect and dictate
the policies of the states.

,QGLYLGXDO�5LJKWV
The exercise of either federal or state power is limited by specific guarantees of rights
enumerated within the Constitution.  The prohibitions are found in Article I, § 9, § 10, the Bill
of Rights and the due process and equal protection provisions of the fourteenth amendment
and are always applicable.  In other words if a federal or state act, no matter how
constitutional in regard to its respective power, is found to violate one of these provisions, it
will always be unconstitutional.  These provisions are always lurking in the background in
regard to any state or federal action and must always be keep in mind although a discussion of
their implications is outside of the scope of this work.

In Article IV, § 2, cl. 1 and 2 in part read: “Full faith and credit shall be given in each State to
the public acts, records, and judicial proceedings of every other State...The citizens of each

                                                
92 The case concerned Congress demanding that the states implement regulation in regard to low level nuclear
waste disposal.
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State shall be entitled to all privileges and immunities of citizens in the several States.”  This
clause generally protects individuals against discrimination on the part of states that they are
not citizens of by guaranteeing them the same rights as residents of the state.  This provision is
closely related to the limitations that are placed on the states by the commerce clause.  These
provisions guarantee, among other things, that people married or divorced in one state will
have this situation recognized by all states and that driver’s licenses issued by one state will be
recognized as valid by the others.  State statutes that differentiated on the basis of state
residence were held invalid under this clause when related to: priority of creditors in
receivership proceedings93,  hiring preferences94 and the right of pursuing an occupation in
another state95.

6XSUHPDF\
Article VI, § 2, cl. 2 reads: “ This Constitution, and the laws of the United States which shall
be made in pursuance thereof...shall be the supreme law of the land”.  The effect of which
means that whenever Congress has exercised its legislative authority in an area in which a
state holds concurrent legislative power, any state law that is “inconsistent” with federal law is
prohibited.  The key to this clause is the “inconsistency” of state law.  A state law will only be
held void if under the supremacy clause it would in any way interfere, thwart, hamper or
otherwise stand as an obstacle to fully achieving the objectives and purposes of the federal law
as Congress enacted it.  This question was the second question resolved in the 0F&XOORFK
decision where a state law of Maryland which taxed the newly created national bank was
struck down since “the power to tax involves the power to destroy” and “[t]hat a power to
create implies a power to preserve [and] a power to destroy, if wielded by a different hand, is
hostile to, and incompatible with these powers to create and to preserve;...That, where this
repugnancy exists, that authority which is supreme must control, not yield to that over which it
is supreme.”96  This is true regardless of the fact that a state law may have been enacted to
further a legitimate state concern and not intended to impede the purpose of the federal law.
This was the holding in 3HUH]�Y��&DPSEHOO, 402 U.S. 637 (1971), in which a state law whose
purpose was to keep irresponsible drivers off the road by suspending their driver’s licenses if
they failed to fully pay a judgment arising out of an accident was struck down.  The rationale
for this was that the state law frustrates the purpose of the federal bankruptcy laws which give
debtors a fresh start by discharging their debts.

3UHHPSWLRQ
Preemption has its roots in the supremacy clause discussed above and is really just the other
side of the supremacy “coin”.  When the coin is flipped it works like this: heads federal
powers win, tails state powers lose.  Although this doctrine can be applied in any area of
enumerated federal power it most often pertains to cases arising under the necessary and
proper or commerce clause.  It basically means that when Congress has acted in a certain field
that field is “occupied” by the federal legislation and the states are prevented by that
legislation from acting within the field that congressional legislation occupies.

                                                
93 See %ODNH�Y��0F&OXQJ, 172, U.S. 239 (1898).
94 +LFNOLQ�Y��2UEHFN, 437 U.S. 518 (1978) - Alaska could not require that residents be hired in preference to
nonresidents to reduce unemployment within the state.
95 See 6XSUHPH�&RXUW�RI�9LUJLQLD�Y��)ULHGPDQ, 487 U.S. 59 (1988) - where Virginia’s residency requirement for
admission to the State’s bar violated the privileges and immunities clause.
96 0F&XOORFK�Y��0DU\ODQG, subra.
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In two cases 0DU\ODQG�Y��/RXLVLDQD, 451 U.S. 725 (1981) and )LGHOLW\�)HGHUDO�6DYLQJV�	
/RDQ�$VV¶Q�Y��GH�OD�&XHVWD, 458 U.S. 141 (1982) a simplified outline of this doctrine was
presented:

I.  State law is preempted if Congress so intends.
A.  There is a presumption against preemptive intent, but;
B.   Preemptive intent may be expressly stated, and
C.   Preemptive intent may be inferred whenever:

1.   A preemptive design is “implicitly contained in [the federal 
act’s] structure and purpose;” or

2.   “The scheme of federal regulation [is] so pervasive as to 
make reasonable the inference that Congress left no room for 

the States to supplement it;” or
3.   “[T]he Act of Congress...touch[es] a field in which the 

federal interest is so dominant that the federal system will be 
assumed to preclude enforcement of state laws on the same 
subject,” or

4.   “[T]he object sought to be obtained by the federal law and 
the character of obligation imposed by it...reveal” purpose to 

displace state law; or
5.   “[T]he state policy...produc[es] a result inconsistent with 

the objective of the federal statute.”

II.  In addition, state law is nullified to the extent that it actually conflicts with federal
law.  Such conflict arises:

A.  When “compliance with both federal and state regulations is a 
physical impossibility;” or

B.  When state law “stands as an obstacle to the accomplishment and 
execution of the full purposes and objectives of Congress.” 97

Although as Engdahl points out this “impression of check-list methodology given by this nice
formulation, however, is misleading.”98  In a case in which the question will arise it will only
be one or two of these points that will be applicable and different case law will control
different subject matters.

Another aspect of the preemptive effect of the commerce clause is the so called negative or
dormant commerce clause (self-executing commerce clause) which basically has a preemptive
effect on state regulation.  This concept can be seen as preventing state interference with
federal regulatory power.  Normally, since the commerce clause is an enumerated source of
congressional power it comes into play when Congress exercises its authority under it; the
negative or dormant commerce clause has effect in just the opposite case, taking affect when
congress does not act.  The question in this case is: does the unexercised power of Congress
place any limits on the states to regulate these areas?  We know from the above discussion of
legislative powers that generally speaking the state and federal governments hold concurrent
legislative powers and from the discussion on supremacy that any inconsistent state law is
invalid.  Under the “negative” commerce clause, however, certain matters of legitimate federal

                                                
97 Outline taken from Engdahl, &RQVWLWXWLRQDO�)HGHUDOLVP, p. 342-3.
98 Ibid, p. 343.
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concern are “preempted” by their very nature.  That is to say that even in the absence of
federal regulation certain kinds of state regulation of commerce are preempted.  This is done
by the Courts making an assumption that the activities that the states are engaging in would be
so adverse to the wishes of Congress that it is preempted even by the unexercised power of
Congress.  The idea here goes back to the formation of the union and the framers’ fears of
“economic warfare” breaking out between the states and the combating of economic
protectionism.

The action on the part of the states that activates the “dormant” commerce clause and
preempts all activity under that heading is state discrimination against other states as well as
unduly burdensome laws.99  But the practice of state discrimination does have some
exceptions and can broadly speaking be placed into one of two categories, each of which will
be discussed after covering unconstitutional methods of discrimination.

State discrimination on the part of one state against the commerce of another is preempted by
the “dormant” commerce clause.  That is to say, the treating of in-state interests and out of
state interests differently is prohibited under this doctrine.  Examples of this kind of
discrimination include prohibiting the entry of certain products into the state to protect
industries within that state100, placing a premium on out of state goods101 and the restriction of
the movement of goods out of a state102.  All of these kinds of activities would be
unconstitutional.  The states are free to enact regulations that cover LQWHUVWDWH activities so long
as the regulations apply equally to in-state and out of state commerce alike.  The Court feels
that when in-state and outside interest are treated equally and proportionately, political forces
within the state will serve to protect the out of state interests in like manner with the in-state
interests.103

One exception to this rule is in the event that there are no reasonable and adequate alternatives
available to the states in order to protect the health or welfare of its people, the state may be
allowed to discriminate against out of state interests.  The Court has, however, rarely found
this to be the case.  One of these rare exceptions was in 0DLQH�Y��7D\ORU, 477 U.S. 131 (1986).
A Maine statute was upheld that prohibited the importation of live bait from out of state as the
Court found that it served a “legitimate local purpose” (the protection of unique and delicate
fisheries) and no other nondiscriminatory means were available to the state (there were no
available means of detecting harmful parasites at the time).

                                                
99 The following is a systematic simplification over the way this doctrine works.  There have been countless cases
that have arisen under the “negative commerce” clause and the whole could certainly be the scope of a much
lengthier work in its own right.  These are some of the “highlights” that provide a basis for how this doctrine is
generally applied but by no means encompasses the whole of the doctrine.  It would not be possible to have all
the cases fit into a neat systematic outline.  In fact, Chief Justice Burger called this “the cloudy waters of this
Court’s ‘dormant Commerce Clause’ doctrine.” [:DUGDLU�&DQDGD��,QF��Y��)ORULGD�'HSW��RI�5HY�, 477 U.S. 1
(1986)]
100 See both (GZDUGV�Y��&DOLIRUQLD, 314 U.S. 160 (1941) - state could not prohibit persons from bringing into the
state non-resident destitute people, and 3KLODGHOSKLD�Y��1HZ�-HUVH\, 437 U.S. 617 (1978) - state landfill space
cannot be reserved for in-state wastes.
101 :HOWRQ�Y��0LVVRXUL, 91 U.S. 275 (1876) - special tax applied to sellers of out of state products invalid.
102 +�3��+RRG�	�6RQV�Y��'XPRQG, 336 U.S. 525 (1949) - New York prevented undertaking from opening a
shipping dock for milk destined to leave the state.  The Court stated “A State may not promote its own local
economic advantages by curtailing the volume of interstate commerce.”
103 See 6RXWK�&DUROLQD�6WDWH�+LJKZD\�'HSDUWPHQW�Y��%DUQZHOO�%URV�, 303 U.S. 177 (1938) - were South Carolina
limited size and weight of trucks that used state highways regardless if they were in interstate commerce or not.
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The second area that is an exception to this rule is subsidies.  This can be done either by
directly allocating money to or favoring in-state interests when the state acts as a market
participant.  In other words states can give money directly to its residents without running
afoul of the “dormant” commerce clause.  Welfare and educational grants can be given by the
states to their in-state residents only without any problem.  When the state acts through the
market in the buying and selling of goods it is really acting in a private capacity and therefore
not regulating.  It is important in this regard to distinguish the state as a market participant or a
market regulator.  This distinction is what makes the state’s action constitutional.104  The state
as a market participant is free to favor whomever it wishes with reduced prices or through
removing competition for a product by selling only to in-state purchasers.  In both cases this
kind of action is allowed because it is the residents of the state who are ultimately the ones
who are paying for the transaction through their taxes and they can spend their money how
they like.

Lastly, any state law whether it discriminates or not may be struck down if it is found to be
“unduly burdensome”.  Justice Douglas wrote in %LEE�Y��1DYDMR�)UHLJKW�/LQHV��,QF�, 359 U.S.
520 (1959) that: “This is one of those cases - few in number - where local safety measures that
are nondiscriminatory place an unconstitutional burden on interstate commerce.”  In this case
the State of Illinois had passed a statute requiring that all trucks use a contoured mudguard as
distinguished from the normal flat mudguard that is used in other states (it was even noted that
these contoured mudguards were even outlawed in another state).  Illinois claimed that the use
of these mudguards would increase safety on the state highways.  The Court agreed that there
indeed could be a benefit to road safety but that this benefit was outweighed by the cost and
bother placed on the trucks entering Illinois that were forced to change mudguards.  The
statute placed an undue burden on interstate commerce and was therefore struck down.  This
decision was reached through a balancing test.  Do the benefits of the legislation outweigh the
costs or burdens of compliance?  If these benefits are outweighed by these costs the act may
be struck down.

Another exception to this general “dormant” commerce clause doctrine is found in the twenty-
first amendment.  Since this is an amendment provision it should be remembered that it is not
a Court made doctrine in the sense of the “dormant” commerce clause but is rather a judicial
interpretation of that amendment.  The amendment besides repealing prohibition states in § 2
that:  “The transportation or importation into any State...for delivery or use therein of
intoxicating liquors, in violation of the laws thereof, is hereby prohibited.”  The purpose of
this amendment is to give the states greater regulatory control over liquor and in effect negate
the “negative” commerce clause.  This was the holding in +RVWHWWHU�Y��,GOHZRRG�%RQ�9R\DJH
/LTXRU�&RUS�, 377 U.S. 324 (1964) when the Court construed the amendment to mean that
states are “unconfined by traditional Commerce Clause limitations” in regulating interstate
commerce pertaining to liquor.   Although this state power is considered to be broad it is not
unlimited.  In the same case the Court ruled that this regulatory power did not extend to
overseas or out of state sales.  It also does not allow the state to discriminate against out of
state liquors.105  Nor does it displace the limitation on the states in regard to imports duties

                                                
104 +XJKHV�Y��$OH[DQGULD, 426 U.S. 794 (1976) - Maryland’s scarp processing program that paid bounties for
junked cars upheld; 5HHYHV��,QF��Y��6WDNH, 477 U.S. 429 (1980)�- State-owned cement plant could, in times of
supply shortages, give preference to local customers over out of state ones.
105 %DFFKXV�,PSRUWV��/WG��Y��'LDV., 468 U.S. 263 (1984) - Hawaii’s exempting of locally produced okolehao from
state wholesale excise tax struck down as it discrimminated in favor of the local product.
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from abroad found in Article I, § 10, cl. 2.106  In %URZQ�)RUPDQ�'LVWLOOHUV�&RUS��Y��1HZ�<RUN
/LTXRU�$XWK�, 476 U.S. 573 (1986) the Court held that it must “reconcile the interests
protected by the two constitutional provisions” (the “dormant” commerce clause and the
amendment provision) on a case by case basis.  In that case it found that: “The Commerce
Clause operates with full force whenever one State attempts to regulate the sale of alcoholic
beverages in another State.”

One final point that should be made in regard to the “negative” commerce clause.  Since the
commerce clause is an enumerate source of federal power, Congress can through its use
authorize the states to regulate interstate commerce themselves.  If this is done nothing the
states do will violate the “negative” commerce clause.107  This being due to the fact that the
“negative” commerce clause is only applicable, in the absence of congressional use of its
powers under the commerce clause as mentioned above.

                                                
106 See 'HSW��RI�5HYHQXH�Y��-DPHV�%��%HDP�'LVWLOOLQJ�&R�, 377 U.S. 341 (1964).
107 See 3UXGHQWLDO�,QVXUDQFH�&R��Y��%HQMDPLQ, 328 U.S. 408 (1946).
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-XGLFLDO�3URFHVV
It is through the judicial process that the states can protect and defend their prerogatives
against encroachment by the central powers of the union as well as have their rights limited.
It is also important to understand that the states themselves play a part in this process.  In both
the case of the EU and USA the state courts form part of the “union’s” judicial system as they
are neither displaced or excluded from the judicial process.  Union membership in both cases
has had effects on their jurisdiction and the manner in which they can apply state law but they
are the final authority on the interpretation of their law.  It is important to understand the role
of the state courts and how they are to function within the unions’ judicial system to
understand how states’ rights are affected.  The EU and USA have chosen two entirely
different structures and procedures for their judicial systems.  The outline of how each of
these structures work and what their jurisdictional areas are as follows.108

                                                
108 The focus of the ECJ will pertain only to its powers in the EC.
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6WDWH�&RXUW�&RRSHUDWLRQ���WKH�(&
There are two basic forms of procedure in the EC:  direct case and indirect cases.  The ideas of
direct and indirect should be keep distinct from the normal idea of courts having original or
appellate jurisdiction; this is due to the system of cooperation that is envisaged by the Treaty
between the ECJ and state courts.  Direct cases have their origin in the ECJ and strictly
concern points of EC law.  Indirect cases are referred to the Court by the state courts on points
of EC law and the compatibility of state law with EC law. As mentioned under the heading
7KH�&RXUW�RI�-XVWLFH, the ECJ as a community institution is divided into the ECJ as a court and
the attached CFI.  The roles that each plays in the community legal order are very distinct and
are related to their separate areas of jurisdiction.  The ECJ is primarily a constitutional court
which through the use of judicial review exercises judicial control of the legal acts of the
Community institutions and indirectly the states.  The CFI fulfills the role of a trial or
administrative court ascertaining the facts that are relevant to the case and reviewing the
legality of decisions made by the Community institutions.

The ECJ is charged with the task of ensuring “that in the interpretation and application of this
Treaty the law is observed”- Article 164.   This function assigned to the Court provides for its
legal competence.  This Article and the provision found in Article 219 which prohibits the
states from submitting disputes concerning this “application or interpretation” to any
alternative forums guarantees the autonomy of the Community order and makes the ECJ
supreme in its interpretation of EC law.  This fact in conjunction with the obligation placed on
the states in Article 5 binds the state courts to the ECJ’s exposition of the Treaty.

-XULVGLFWLRQ
The jurisdiction of the court is provided for explicitly in the Treaty.  The only method open to
change it would by Treaty amendment.  The Treaty also makes provision for which cases can
be handled by the CFI.  According to Article 168a the CFI’s jurisdiction is determined by the
ECJ requesting that the Council, through an unanimous decision (after having consulted the
European Parliament and Commission) provide for CFI jurisdiction over certain types of
cases.  The Article contains no provision or positive demarcation of which cases can or must
be moved to the CFI’s sphere of competence but rather contains a prohibition in regard to any
of the ECJ’s powers concerning preliminary rulings under Art. 177 from being moved into the
CFI’s realm of competence.  The other important provision of Article 168a is its providing for
a right of appeal to the ECJ on points of law only of any CFI ruling.  Presently its jurisdiction
extends to all of the cases that the Treaty allows with the exception of direct actions brought
by the states or Community institutions.

,QIULQJHPHQW�3URFHHGLQJV
Infringement proceedings are actions that are brought against states for failure to comply with
the provisions of the Treaty.  These are direct actions and are either brought before the Court
by the Commission in accordance with the provisions in Art. 169 or by another member state
as provided for in Art. 170. Through this method the Commission and states provide for the
surveillance of EC law.  Since the Art. 170 procedure is rarely used109 the focus of the
following discussion will concern Art. 169.

                                                
109 In fact there have only been three suits filed under this procedure to date and only one was settled by a
judgment of the Court.  In )UDQFH�Y��8QLWHG�.LQJGRP, Case 141/78 the UK was found to have infringed
Community law through the size of mesh it allowed for fishing.   There may be a number of reasons for the states
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The provision of Art. 169 envisages the Commission as “policing” the states to insure that
they fulfill the obligations that the Treaty places upon them.  It follows naturally that only the
Commission and states can be parties to these proceedings.  Examples of this type of action
may be the failure of a state to implement a directive or the failure to provide punishment for
breaches of Community law within their legal system110 and thus breaching Art. 5.  As the
purpose of the Article is to insure compliance with the Treaty, a settlement is possible at any
stage of the proceeding if the state amends the breach.  The Article provides for a two stage
process.  The first is an informal stage in which the Commission will act upon a complaint it
has received from an individual or company and start an inquiry into the alleged violation;  it
may even identify a breach through its own investigations.  It will then send a letter informing
the state of the alleged breach and ask it to comment upon the matter.  The state either will
change its law to bring it into compliance with Community law or try to convince the
Commission that no breach exists.  If the matter is still unresolved the formal stage of the
procedure will be initiated by the Commission submitting its observations on the alleged
breach in a letter of formal notice to the state.  This letter is of legal significance as it defines
the scope of the Commission’s case.111  If compliance is still not achieved that Commission
will issue a reasoned opinion which basically provides the grounds for the Commission’s case
against the state.112  This is basically an ultimatum, mandating that the state rectify the breach
within a prescribed time limit, normally between two weeks and two months depending on the
nature of the breach, or face having the matter referred to the ECJ.  The Commission’s power
under this article is discretionary at every stage of this process and it can decide not to pursue
a matter any further if it so wishes.  That is to say the fact that a reasoned opinion is sent to a
state does not obligate the Commission to refer the matter to the ECJ113 but as a practical
matter it undoubtedly will if the state fails to rectify the breach.

Expeditious infringement proceedings which require no reasoned opinion and can be referred
to the ECJ without delay are provided for in Art. 93 (2) 2 which concerns state aids to
industry, in Art. 100a (4) involving the improper use by a state of the “opting” out procedure
of a harmonization measure and in Art. 225 regarding improper use of exemptions related to
security interests.

$QQXOPHQW�3URFHHGLQJV
The annulment proceedings are nothing more than the Court exercising the power of judicial
review over EC acts.  This power is provided for in Art. 173.  There are three important
aspects of this power of the Court.  One is the types of acts that are subject to review, another
is the standing (ORFXV�VWDQGL) of the applicants bringing the suit and finally the grounds for the
actions.  The Article provides for the review of  “the legality of acts of the Council and the
Commission other than recommendations or opinions” (Art. 173.1).  The Court has construed
this to mean that any measure adopted that is intended to produce legal effects is subject to

                                                                                                                                                        
not using this procedure but unless some infringement is very compelling to their interests the states have
preferred to let the Commission handle the matter with the Art. 169 procedure.
110 See &RPPLVVLRQ�Y��*UHHFH, Case 68/88.
111 In &RPPLVVLRQ�Y��,WDO\, Case 51/83, the ECJ prevented the Commission from extending the breadth of the
allegations against Italy to include ones not included in this letter of formal notice.
112 The Commission is always bound to these grounds through out the rest of the process.  As the Court stated in
&RPPLVVLRQ�Y��1HWKHUODQGV, Case 290/87, “The Court has consistently held that an application must be founded
on the same grounds and submissions as the reasoned opinion.”
113 See 6WDU�)UXLW�&RPSDQ\�Y��&RPPLVVLRQ, Case 247/87.
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review.114  /RFXV�VWDQGL is divided into two classes: privileged and non-privileged applicants.
Privileged applicants being the community institutions (with the limitation on Parliament that
it may only protect its prerogatives) and the states.  Non-privileged applicants are private
parties who may “institute proceedings against a decision addressed to that person or against a
decision which, although...addressed to another person, is of direct and individual concern to
the former” (Art. 173.2).  Individual concern is to be determined by the 3ODXPDQQQ test which
provides that persons are “individually concerned if that decision affects them by reason of
certain attributes which are peculiar to them” distinguishing them from all other persons.115

The grounds for judicial review include “lack of competence, infringement of an essential
procedural requirement, infringement of th[e] Treaty or of any rule of law relating to its
application, or misuse of power.”  The reference to “any rule of law” is very broad in scope
covering the “general principles of law” that the Court has developed which include:
fundamental human rights, legitimate expectations, proportionality, equal treatment and legal
certainty among others.

Effect of Annulment

In the case of the Court finding that the action is well grounded it will void the act (Article
173).  It may declare the act void in whole or in part.116  The Court will also make the
determination as to nullification’s retroactive effect.  On the grounds of legal certainty it may
provide for nullification to be applied only to the applicant while retaining effect in regard to
everyone else.117

$FWLRQV�IRU�)DLOXUH�WR�$FW
Art. 175 provides for a cause of action in the event that a Community institution should “fail
to act”.  This article is really the flip-side of Art. 173.  It insures that the institutions of the
Community act when it is within their power.  The states as well as the privileged and non-
privileged applicants have standing under this article.  Non-privileged applicants can use it to
force a Community institution to act on their behalf or at least define its position in the matter.
The process is set in motion by the applicant calling upon the institution to act.  This forces
the institution “within two months of being so called upon”, to define its position in the matter
and if it fails to do so the applicant may bring an action before the Court.  If the defined
position should reveal a Treaty breach, proceedings may be allowed under Art. 173.  Art. 175
is seldom used.

$FWLRQV�IRU�'DPDJHV
The reading of Art. 178 in conjunction with Art. 215 provides for the tortious liability of the
Community institutions and its servants.  Community law lacks any of its own rules pertaining
to how liability is to be determined but the article provides for the use of the “general
principles common” to the states.  In a number of cases the Court has identified three requisite
components that a litigant must establish if the action is to be successful: 1. the institution or
official in question must have acted wrongly,  2. the applicant must be able to establish actual

                                                
114 The Court has interpreted this provision very broadly and read into much more than is on the face of the
provision.  In &RPPLVVLRQ�Y��&RXQFLO��(57$�, Case 22/70 the Court decided that recommendations and opinions
could be encompassed by the scope of this provision since a restrictive interpretation would not “ensure, as
required by Article 164, observance of the law”.  And in /HV�9HUWV�Y��(XURSHDQ�3DUOLDPHQW, Case 294/83 it ruled
that it even encompassed acts of the Parliament.
115 See 3ODXPDQQ�Y��&RPPLVVLRQ, Case 25/62.
116 See &RQVWHQ�	�*UXQGLJ�Y��&RPPLVVLRQ, Cases 56, 58/64.
117 See 6LPPHQWKDO�Y��&RPPLVVLRQ, Case 92/78.
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damage suffered,  3. there must be a tangible link between the act and the damage for which
relief is sought.  If the act was of general application, the applicant is also going to need to
show that the behavior was a “sufficiently flagrant violation of a superior rule of law for the
protection of the individual.”118  Damage must be concrete and not speculative.119  A rule of
contributory or comparative negligence will apply.120  If the action is brought against an
employee of a Community institution who is discharging the duties of his or her office, the
institution will have vicarious liability for the actions of its employee.

$FWLRQV�IRU�2SLQLRQV
Art. 228 provides for the ECJ ruling on the compatibility of agreements reached by the
Community institutions, other states and international organizations within the provisions of
the Treaty.  As these opinions concern external relations they fall outside of the scope of this
work.121

7KH�$SSOLFDWLRQ�RI�&RPPXQLW\�/DZ�LQ�6WDWH�&RXUWV
The ECJ as has been shown has a “monopoly” on the interpretation of EC law but it is the
state courts that are entrusted with its application.  This is done through actions that are
brought before the national courts in which they are bound by the obligation in Article 5 to
apply EC law.  If the ECJ did not have a “monopoly” on the interpretation of the law, it would
be easy for the law to be interpreted in different ways, in different states.  The fact that each
member state has its own legal system and traditions would increase the difficulties
encountered in trying to achieve a uniform interpretation if this matter was left entirely up to
the states.  In order to achieve uniformity through out all the member states and insure the
ECJ’s role as the “supreme” interpreter of EC law, Article 177 has provided a system of
“referral” in which the national courts can request rulings on points of EC law in order to help
them apply the law in cases arising before them.  These cases are what are called “indirect
cases”.  As the ECJ’s ruling in these cases is authoritative they can generally be placed under
the heading of “Preliminary Rulings”.  This has in practice proved to be one of the most
important areas of the ECJ’s jurisdiction; it has accounted for roughly sixty percent of the
Court’s rulings122 and has allowed the Court to make some of its most important rulings
(including the 9DQ�*HQG�HQ�/RRV,�&RVWD�and )UDQFRYLFK rulings).

3UHOLPLQDU\�5XOLQJV
Under Article 177 when a state court is faced with a question of Community law that it must
answer in order to rule on the case before it, the question can be referred to the ECJ.  In this
process the ECJ does not decide the case, it only answers the state court’s question and leaves
the final ruling in the hands of the state court.  This process emphasizes the cooperative
relationship between ECJ and the state courts.  The most important aspects of ECJ’s
jurisdiction under this article covers: Treaty interpretation and ruling on the validity and
interpretation of Community institutions acts (points (a) and (b)).  Although the ECJ has no
explicit authority to rule on state law as such123 it can in practice do this by providing “the
national court with all such criteria for the interpretation of Community law which may enable

                                                
118 See 6FK|SSHQVWHGW�Y��&RXQFLO, Case 5/71.
119 See .DPSIIPH\HU�Y��&RPPLVVLRQ, Case 5, 7, 13-24/66.
120 See $GDPV�Y��&RPPLVVLRQ, Case 145/83.
121 They are only mentioned to contrast the position in regard to advisory opinions in the US.
122 Commission’s ;;,9WK�*HQHUDO�5HSRUW�RQ�WKH�$FWLYLWLHV�RI�WKH�&RPPXQLWLHV�����.
123 See $GOHUEOXP�Y��&DLVVH�1DWLRQDOH�G¶$VVXUDQFH�9LHLOOHVVH�GHV�7UDYDLOOHXUV�6DODULpV, Case 93/75.
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it to answer that question.”124  It should also be pointed out that a national court can never
declare an EC act void.125

The ECJ stated the purpose of Article 177 in its ruling in 5KHLQP�KOHQ�'�VVHOGRUI�Y��(LQIXKU�
XQG�9RUUDWVWHOOH�I�U�*HWUHLGH�XQG�)XWWHUPLWWHO, Case 166/73:  “Article 177 is essential for the
preservation of the Community character of the law established by the Treaty and has the
object of ensuring in all circumstances the law is the same in all States of the Community.”

The national courts generally have a discretion to refer to the ECJ for a preliminary ruling
although if they are courts of last resort they are under an obligation to refer. The litigants are
powerless to force a state court to refer; if the court “considers that a decision on the question
is necessary to enable it to give judgment” it may request that the ECJ give such a ruling (Art.
177.2).  The ECJ is then generally under an obligation to answer the state court.  However, if
the Court finds that the matter being referred to it is the subject of “friendly” litigation it may
decline judgment.126  “[T]he duty assigned to the Court by Article 177 is not that of delivering
advisory opinions on general or hypothetical questions but of assisting in the administration of
justice in the Member States.”127  If the state court is one “against whose decisions there is no
judicial remedy under national law” that court “shall bring the matter before the Court of
Justice” (Art. 177.3).  The Court has, however, limited the scope of this imperative.  In its
doctrine of DFWH�pFODLUp as developed in 'D�&RVWD�HQ�6FKDDNH�19�Y��1HGHUODQGVH
%HODVWLQJVDGPLQLVWUDWLH, Case 28-30/62, a court of last instance is relieved of its obligation to
refer substantive questions which the ECJ has already answered.  Basically, if the case has
already been decided there is no obligation to refer.  A state court of last resort is also relieved
of the obligation to refer a question in which the answer is obvious and on which all the courts
of the member states and ECJ would agree.  This is the doctrine of DFWH�FODLU.128  Referral is
not required if the matter is part of interlocutory proceedings that are subject to review in the
main proceedings.129

,QWHULP�0HDVXUHV
The Court has the authority to grant interim measures which is necessitated by the lack of
suspensory effect that actions have before the ECJ.  The effect of proceedings before the ECJ
and its power to grant interim measures are provided for in Articles 185 and 186.  These
articles allow the Court to suspend the effect of a contested Community act or provide other
necessary relief.  The Court will only do so on  the application of the affected party who must
show a SULPD�IDFLD case, urgency of the necessity of the measures and “serious and irreparable
damage”.130  Financial damage alone is not considered adequate for the granting of interim
measures unless deemed unrecoverable in the main action.131  Generally interim measures
concern direct actions but they can also apply in Article 177 proceedings.132

                                                
124 0HONXQLH, Case 97/83.
125 )LUPD�)KRWR�)URVW, Case 314/85.
126 See the two cases of  )RJOLD�Y��1RYHOOR, Cases 104/79 and 244/80.
127 )RJOLD�Y��1RYHOOR, Case 244/80.
128 See &,/),7, Case 283/81.
129 See +RIIPDQ�/D�5RFKH�Y��&HQWUDIDUP, Case 107/76.
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)HGHUDO�&RXUWV���WKH�86$
As was already covered under the heading of 7KH�6XSUHPH�&RXUW, in the USA judicial power
is vested in a Supreme Court and the lower courts that Congress established under the
Judiciary Act.  The creation of these lower courts (district and circuit) established what is
known as the federal court system.  In this structure the states courts are not replaced or taken
over in any way but function parallel with the federal courts.  What distinguishes the functions
of the state and federal courts is the matters that fall under the jurisdiction of each.  It should
be pointed out that this federal court system is not a specific requirement of the Constitution.
Article III, § 1 only states that “Congress may from time to time ordain and establish” inferior
courts.  This is a legislative prerogative on the part of Congress; it is fully within its power to
create or not create inferior courts purely on its own volition.  It was totally within the power
of Congress to let the state courts fulfill the role that is played by the federal courts in the
USA’s judicial system.  There is no requirement that a federal system be established in the
Constitution.  It is important to fully grasp the significance of this point because it has
ramifications on the power of Congress over the jurisdiction of the courts it creates.

Beside the courts formed under Article III there are a number of special courts that Congress
has established under the powers granted it in Article I.  These courts are often referred to as
adjunct courts and include the military courts (courts-martial), bankruptcy courts, claim courts
and the local courts of the District of Columbia among others.  Administrative agencies are
also considered adjunct courts.  The judges that serve on these courts do not have guaranteed
pay and life tenure like the federal judges of Article III courts.  These courts have generally
been upheld by the Supreme Court.  The test of validity in the case of Article I courts is found
in 1RUWKHUQ�3LSHOLQH�&RQVWUXFWLRQ�&R�Y��0DUDWKRQ�3LSH�/LQH�&R, 458 U.S. 50 (1982).  A
court will be deemed valid as an Article I court if it adjudicates “public rights” matters.  That
is disputes in which the government is a party to the litigation.  Another aspect of validity of
these courts is that their decisions be the subject of review by an Article III court.

-XULVGLFWLRQ
Section 2 of Artilce III provides for the constitutional scope of federal judicial power.  Judicial
power of the federal courts is to cover “all cases, in law and equity, arising under this
Constitution” as well as “controversies to which the United States shall be a party;  to
controversies between two or more States;  between a State and citizens of another State;
between citizens of different States,...and between citizens of a State, or the citizens thereof,
and foreign states, citizens or subjects.”  It is important to remember that these provisions
authorize federal judicial power but it is Congress that confers it upon the federal courts.  The
jurisdiction of the federal courts has never in the history of the USA been equal to the scope of
the authorization provided for by the Constitution.

Basically the jurisdiction of the federal courts are federal question cases and diversity
jurisdiction cases.  The jurisdiction in “diversity” cases is provided for in 23 USC § 1332
which basically provides for the federal trial courts original jurisdiction in those cases where
citizens of different states are litigating against each other, against another state or against a
foreign state if the amount in controversy exceeds $50,000 excluding costs and interest.  This
statute has been construed to mean that diversity in these cases most be complete133; that is to
say that the citizenship of all plaintiffs most be different from that of all defendants.  There

                                                
133 See 6WUDZEULGJH�Y��&XUWLVV, 7 U.S. 267 (1806).
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can be no overlapping of citizenship between plaintiff and defendants if diversity is to be
maintained.  If diversity is not maintained the federal courts have no jurisdiction over the case.
Statute 23 USC § 1331 provides federal question jurisdiction.  It states that: “The district
courts shall have original jurisdiction of all civil actions arising under the Constitution, laws,
or treaties of the United States.”  The determination as to whether the case involves a federal
question is made by the “well-pleaded complaint” rule which requires that the federal question
appear on the face of the compliant.134  This basically means that the plaintiff’s claim must be
based on federal law.  If the defendant pleads a federal defense, that does not confirm subject
matter jurisdiction under this statute.  Both of these jurisdictional rules can become quite
technical and are a little more complicated than can be presented here (see 23 USC § 1367
covering such matters as supplemental jurisdiction135 and 23 USC § 1441 concerning removal
jurisdiction136), the above outline, however, will suffice for the purpose of this study.

The Supreme Court is establish by the Constitution and therefore beyond congressional
control.  That is to say that Congress cannot by legislative act abolish it.
Congress, as it exercises control over the lower federal courts by controlling their very
existence and what cases they handle, also exercises control over the Supreme Court’s
jurisdiction.  Article III, § 2, cl. 3 states, after providing for the original jurisdiction of the
Supreme Court, that “the Supreme Court shall have appellate jurisdiction, both as to law and
fact, with such exceptions, and under such regulations as WKH�&RQJUHVV shall make” (emphasis
added).  This means that it is within the power of Congress to take certain kinds of cases away
from the Supreme Court’s jurisdiction.  It is a matter of theoretical speculation as to how far
this power over the court extends.  It does not, however, allow Congress to determine how the
Supreme Court will rule in a certain case but it may well allow it to take a whole category of
cases out of the jurisdiction of the Court.  The question is really how far can Congress go by
using its power over the jurisdiction of the Court to effectively disable the Court in it judicial
role.  A traditional reading of Article III would seem to allow the Congress to go extremely
long in this attempt in an effort to restrain it in keeping with the idea of checks and balances.
It has also been argued that the Congress cannot destroy “the essential role of the Supreme
Court in the constitutional plan”137 by limiting its jurisdiction to achieve unconstitutional
purposes, for example, to censure a certain political point of view or deny equal protection.
However, this dispute over the limitations of congressional power over the Supreme Court is
unresolved.

This question really revolves around two different readings of Chief Justice Marshall’s
opinion in 0DUEXU\�Y��0DGLVRQ.  That decision can be read in different ways which carry
implications for the whole authority of the Supreme Court and its function in exercising
judicial review.  Through the traditional, narrow reading of 0DUEXU\, the case is of
fundamental importance. The power of judicial review under this reading is incidental to the
case and the Supreme Court only being able to exercise it if the case is properly before it.
This means that if there is no case to hear there is no chance to exercise judicial review.
Under this view congressional power over the federal courts jurisdiction is basically
unlimited.  However, if 0DUEXU\ is read in a broader sense it implies that the Supreme Court

                                                
134 Reaffirmed in )UDQFKLVH�7D[�%RDUG�Y��&RQVWUXFWLRQ�/DERUHUV�9DFDWLRQ�7UXVW, 463 U.S. 1 (1983).
135 Additional claims brought by parties to the suit that cannot be heard under the other basic jurisdictional
statues.
136 Allowing a defendant to “remove” a case from a state to a federal court.
137 Hart & Wechsler’s 7KH�)HGHUDO�&RXUWV�DQG�WKH�)HGHUDO�6\VWHP, p. 330
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is “the ultimate interpreter of the Constitution”138 and that it is “supreme in the exposition of
the law of the Constitution”.139  This means that the Supreme Court’s role in the constitutional
scheme is not merely one of deciding cases but of construing the meaning of the Constitution.
Here the case becomes secondary in importantance and judicial review of primary importance.
Under this reading of 0DUEXU\, Congress is limited in its power to take away jurisdiction if in
doing so it would destroy this essential function of the Supreme Court.140

The Supreme Court has original jurisdiction as provided for in Article III, § 2, cl. 2 “[i]n all
cases affecting ambassadors, other public ministers and consuls, and those in which a State
shall be a party”.  The most important of this jurisdiction being in the disputes between states.
However, these are very rare.  In all, the Court may decide 2 or 3 cases a year under its
original jurisdiction.  The Court is very reluctant to exercise its original jurisdiction and will
often refuse jurisdiction if another forum is available.   This clause as noted above also
provides for the fact that the rest of the Court’s jurisdiction is appellate.  Basically all of the
Court’s appellate jurisdiction today is at its own discretion deciding which cases it will hear
by writ of certiorari based on its “rule of four” (the writ being granted by the vote of four of
the Court’s Justices).  Under 28 USC §1254 the Court can hear virtually any case in which the
lower federal courts have jurisdiction .  It is granted appellate jurisdiction over state court
decisions by 28 USC §1257 but is restricted to reviewing “final judgments or decrees” only.
Cases from the federal courts of appeals provide the bulk of its caseload by a ratio of about
four to one over cases arising from the state courts.

The Supreme Court can exercise judicial review in its appellate jurisdiction both over state
statutes141 and state court decisions as far as they concern questions of federal law142.  This
means that the USSC will only rule on the compatibility of state law with the Constitution.
“Judges in every state” are bound by the “supreme law of the land” notwithstanding “anything
in the constitutions or laws” of their state and the Supreme Court has the power to insure that
they faithfully comply.  State courts’ decisions in regard to their own state law, however, are
final and binding.143  What this means is that the Supreme Court will only rule on if the state
law as construed by the state courts is unconstitutional.  This has been turned into a
jurisdiction rule which is called the adequate and independent state ground (AISG) doctrine.
This rule simply stated means that in exercising its power of judicial review the Supreme
Court will only review the case if it was decided on federal grounds.  It will not review a case
if it can find a AISG.144  That is to say if a state rule is adequate to support the judgment and
not dependent upon federal law there is AISG and the USSC will not review the case.  In
other words if the federal claim is irrelevant to the outcome of the case there is an AISG.  This
can happen by the federal claimant either winning or losing the case.  If he wins there is no
need to review the federal claim or if he lost under states procedural rules in any manner145 the
federal claim is lost.  If it is unclear if the case turned on a federal or state ground the Court
will make its own decision in the matter.

                                                
138 See 3RZHOO�Y��0F&RUPLFN, 395 U.S. 486 (1969).
139 See &RRSHU�Y��$UURQ, 358 U.S. 1 (1958).
140 The main idea in this paragraph is taken from John C. Jeffries, Jr.’s lecture in )HGHUDO�&RXUWV, Tape 2,
“Federal Jurisdiction”.
141 See )OHWFKHU�Y��3HFN, 10 U.S. 87 (1810).
142 See�0DUWLQ�Y��+XQWHU¶V�/HVVHH, 14 U.S. 304 (1816).
143 See 0XUGRFN�Y��&LW\�RI�0HPSKLV, 87 U.S. 590 (1875).
144 See )R[�)LOP�&RUS��Y��0XOOHU, 296 U.S. 207 (1935).
145 See 0LFKHO�Y��/RXLVLDQD, 350 U.S. 91 (1951).
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&DVH�DQG�&RQWURYHUV\
The federal courts are restricted by the constitutional provisions of Article III, § 2 to “cases”
and “controversies”.  This is only to say that the matter must be justiciable.  A matter must be
“appropriate for judicial determination”, it must be “definite and concrete, touching the legal
relations of parties having adverse legal interests.  It must be a real and substantial controversy
admitting of specific relief through a decree of a conclusive character.”146  What is
“justiciable” or what constitutes a “case” or “controversy” is not a matter that is covered by
any simple doctrine.  A number of different doctrines have evolved that are overlapping and
not clear cut.  What follows briefly touches upon the basic requirements needed for a case to
be considered justiciable.  These can roughly be placed into three categories as follows:

$GYLVRU\�2SLQLRQV
Federal courts are barred from issuing advisory opinions under the “case and controversy”
doctrine.  This also holds true for feigned cases as the litigants are not partaking in adversary
proceedings and in essence are actually seeking the opinion of the court.  The courts will not
answer questions posed to them by the other branches of government.  Thomas Jefferson,
while serving as Secretary of State, requested by letter the opinion of the Supreme Court in
regard to the legal consequences of US neutrality in the Napoleonic Wars.  The Supreme
Court refused to answer his question.  The Court’s role in the legal system in the USA is one
of a court of last resort and has only judicial power as provided for by Article III.  To provide
an answer would have meant that the Court would have made a decision to which it would be
bound and if the same issue were to be litigated before the Court it would have prejudiced
itself and could not act in an independent manner.  Furthermore as these questions were not
part of litigation it is not certain that the Court would reach the same conclusion if the matter
was argued in all its particular before it.  Congress in 0XVNUDW�Y��8QLWHG�6WDWHV, 219 U.S. 346
(1911), authorized by statute the litigants in an action and made provision for covering their
attorney’s fees in order to receive a declaratory judgment from the Court.  On the grounds that
a judgment would be nothing more than “an expression of opinion upon the validity of the
acts in question” the Court refused to hear the case.  Litigation that is fictitious or friendly will
not be heard in federal court.147  Parties to suits must be in a real situation were their legal
situation is in jeopardy.  The legal rights and obligation of the parties must be at stake.  In
summary a person or state that wishes to challenge the constitutionality of a state or federal
law in federal court must violate the statute or seek injunctive relief.

6WDQGLQJ�DQG�5LSHQHVV
Standing, ripeness and mootness are doctrines that are all related and aimed at making the
litigation meaningful.  Standing is probably the most important of these three concepts.   In
order to have standing the litigant must have a personal stake in the outcome.  It is not enough
for a party to be a well meaning concerned citizen “policing” constitutional rights.  A direct
and personal injury must be shown on the part of the plaintiff.148  Any injury even a small one
will suffice to grant standing.  However, it is not enough to be a taxpayer challenging an
unconstitutional expenditure since then the interest is too “remote, fluctuating, and
uncertain”.149  The only exception to this rule is in challenges brought against violations of the
                                                
146 $HWQD�/LIH�,QVXUDQFH�&R��Y��+DZRUWK, 300 U.S. 227 (1937).
147 See &KLFDJR�	�*UDQG�7UXQN�5DLOZD\�Y��:HOOPDQ, 143 U.S. 339 (1892).
148 See 6LHUUD�&OXE�Y��0RUWRQ, 405 U.S. 727 (1972).  The Sierra Club was denied standing in their suit to protect
environmental beauty since no member could show that they were individually affected.  Standing would have
been found if one member of the Club had just walked through the park the Club wanted to protect.
149�)URWKLQJKDP�Y��0HOORQ, 262 U.S. 447 (1923).
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establishment of religion clause as there would otherwise be no one who would have a
determinable and concrete injury in which to file suit under.150  Ripeness means that the
dispute must have reached a stage where the litigants are at odds about the constitutional
questions involved in their dispute.  This means that the legal position must no longer be
hypothetical but concrete and affecting the legal situation of one of the litigants.  In other
words it is not enough that a person be thinking about participating in an activity at some
future date that might be affected by a current statute which would impair his legal rights.151

The standing and ripeness doctrines were summarized in 1DVKYLOOH��&��	�6W��/��5\��Y��:DOODFH,
288 U.S. 249 (1933) by Justice Stone when he referred to them as “valuable legal rights
asserted by the complainant [standing] and threatened with imminent invasion by appellees
[ripeness].”  Mootness is merely the fact the nothing in the circumstances of the case has
changed to affect the legal relationship of the litigants or that the case is not brought too late
as to prevent the court from providing judicial relief.  An important exception to the mootness
doctrine is in the case of an issue being “capable of repetition, yet evading review”.  This
occurs when the violation may be repeated but the controversy at hand is of such short
duration that it is moot before judicial proceeding can be brought.  Examples of these kinds of
cases are ones which involve challenges to election statutes152 or a woman seeking an
abortion.153

3ROLWLFDO�4XHVWLRQ
The federal courts will not adjudicate a case that involves a political question.  In this case
they defer judgment to the proper branch of government that handles political questions, that
being either the executive or legislative branch.  These questions are considered beyond the
sphere of judicial competence and as such are non-justiciable.  These cases are to be decided
on a case by case basis [%DNHU�Y��&DUU, 369 U.S. 186 (1962) - which also outlines the general
provisions of the political question doctrine as some of the political questions may involve
political rights on which the Court will pass judgment].  Examples of such questions on which
the Court refused to hear the case on its merits include issues concerning the recognition of
foreign governments154, election results of members of Congress which are left up to each
House to determine (Art. I, § 5), decisions concerning the organization of the military155 and
provisions relating to the amendment process156.

)HGHUDO�$EVWHQWLRQ
Since state courts and federal courts can have concurrent jurisdiction over cases in which they
determine questions of the other’s law, conflicts can arise.  To minimize the problems that can
arise because of this fact, the federal courts have developed a number of abstention doctrines.
In certain cases within their jurisdiction, the federal courts will refuse to hear them in
deference to the state courts.  These cases normally concern issues of state law which the
federal courts feel are better decided by the state courts.  Since the state supreme courts are the
final interpreters of state law and no review of state law occurs in the federal judicial system,
the federal courts will “abstain” from deciding these questions of state law.  There a number

                                                
150 See )ODVW�Y��&RKHQ, 392 U.S. 83 (1968).
151 See�8QLWHG�3XEOLF�:RUNHUV�Y��0LWFKHOO, 330 U.S. 75.
152 See 0RRUH�Y��2JLOYLH, 394 U.S. 814 (1969).
153 See 5RH�Y��:DGH, 410 U.S. 113 (1973).
154 See 0DUWLQ�Y��0RWW, 25 U.S. 19 (1827) & 8QLWHG�6WDWHV�Y��&XUWLVV�:ULJKW�([SRUW�&RUS., 209 U.S. 304 (1936).
155 See *LOOLJDQ�Y��0RUJDQ, 413 U.S. 1 (1973).
156 See &ROHPDQ�Y��0LOOHU, 307 U.S. 433 (1939) - the effect of a state ratifying a proposed amendment and then
withdrawing its approval is to be determined by Congress.
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of different abstention doctrines that allow the federal courts to: avoid a constitutional
question by letting the state court to construe its law in a manner consistent with the
Constitution157, not disrupt matters of important state policy158, allow a state to settle a
question of its law in an area of local concern159 or avoid duplicate litigation160.  In <RXQJHU�Y�
+DUULV, Justice Black wrote that: “Our Federalism...is a system in which there is sensitivity to
the legitimate interests of both state and National Governments, and in which the National
Government, anxious though it may be to vindicate and protect federal rights and interest,
always endeavors to do so in ways that will not unduly interfere with the legitimate activities
of the States.”  This case prevents state defendants from becoming federal plaintiffs in matters
before state courts.161

7KH�(OHYHQWK�$PHQGPHQW
The eleventh amendment, precipitated by the &KLVKROP�Y��*HRUJLD, 2 U.S. 419 (1793) ruling
(in which the USSC decided that a citizen of South Carolina was allowed to sue Georgia on a
contract brought under the state-citizen diversity clause), bars suits from being brought by
individuals against the states for money damages in federal court.  It restored state sovereign
immunity in federal court.162  The protection this amendment would appear to offer the states
is not as broad as would first appear.  There are exceptions to this rule.  State sovereign
immunity also does not bar the USSC from reviewing state courts’ decisions.163

The court ruled in ([�SDUWH�<RXQJ, 209 U.S. 123 (1908) that this amendment did not bar
federal courts from providing injunctive or prospective relief .  In this case the Court held that
a state’s Attorney General could be enjoined to prevent him from enforcing an
unconstitutional railroad rate setting order.  Thus creating the legal fiction that a suit against
an officer of the state is not a suit against the state itself.  The rationale being that an officer
who acts illegally is not acting on the state’s behalf.  Since the states must always act through
some officer or another, the eleventh amendment protection is severely limited by this rule.
There is one very important condition in ([�SDUWH�<RXQJ and that is it only applies if federal
law is violated.

States can also waive their immunity by voluntary appearance or statute.  It is even possible,
under certain provisions of the Constitution (commerce clause, fourteenth amendment), for
Congress to abrogate state sovereign immunity.  It could also be waived if a state accepts the
administration of a federal program that provides for allowing the state to be sued.  This must
be done in a “clear statement” in the statute, such as “persons include states”; any ambiguity
will be resolved in favor of the states.164

                                                
157 Pullman Abstention, see 5DLOURDG�&RPPLVVLRQ�RI�7H[DV�Y��3XOOPDQ�&R�, 312 U.S. 496 (1941).
158 Buford Abstention, %XUIRUG�Y��6XQ�2LO�&R�, 319 U.S. 315 (1943).
159 Thibodaux Abstention, /RXLVLDQD�3RZHU�	�/LJKW�&R��Y��&LW\�RI�7KLERGDX[, 360 U.S. 25 (1959).
160 See &RORUDGR�5LYHU�:DWHU�&RQVHUYDWLRQ�Y��8�6�, 424 U.S. 800 (1976).
161 Equitable Abstention.
162 See +DQV�Y��/RXLVLDQD, 134 U.S. 1 (1890).
163 See &RKHQV�Y��9LUJLQLD, 19 U.S. 264 (1821).
164 See $WDVFDGHUR�6WDWH�+RVSLWDO�Y��6FDQORQ, 473 U.S. 234 (1985), no consent found.
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&RQFOXVLRQ
The individual states that form the EU and the USA have joined together to accomplish
different ends and objectives.  The autonomy of the states in these unions is in large measure
affected by the union, its structure as well as the goals that the unions set out to achieve.  It is
this effect on state sovereignty and autonomy that has been the focus of this thesis.

The unions themselves are very different.  In the section on 7KH�8QLRQV, some of the historical
forces that contributed to the creation of the two unions were covered as well as the purposes
that the unions set out to achieve.  Under this heading the structures of the two unions was
also covered.  It was seen here that while the unions have some similar characteristics they
remain very distinct.  The Constitution of the USA forms without a doubt a federal
government with enumerated powers.  On the other hand the same is not true of the EU.  The
EU is more of a league or loose confederation than a state.  The states of which have retained
their sovereignty and independence while deliberating on common concerns and
recommending measures to promote their general welfare.  However, within the EU, the EC
forms a closer association in which a “legislature” enacts binding law.  The functions of
government within the EC are still carried out by the states in keeping with a confederal idea
of unity.  The federal government that is created by the US Constitution is granted its powers
directly from the people acting through their states while the EU is an entity that is formed and
controlled by the states.  These distinctions play a very important in regard to states’ rights.

In examining the legislative process of the two unions the distinction between a union of
states and a union of people became apparent.  It was seen in the legislative process of the EU
that the states retain an almost absolute power over the legislative process.  It is this exclusion
of its citizens from the legislative process that produces the “democratic deficit” in the EU.
On the other hand, in keeping with the principles of democratic government, the people of the
USA exert a much more direct influence over the legislative process of their federal
government through both the legislative and executive branches of the government.  In the
federal system of checks and balances, the American people also make sure that one part of
the government will not encroach the prerogatives of another.  The role of the states in the
legislative process in the USA is secondary to its citizens who act through their respective
states at a federal level.  The states are reduced to political non-entities in the legislative
process itself while still remaining and constituting a very integral part of the overall system
of government.  This is contrasted by the role the people of the EU play in that legislative
process where it is the states that act on behalf of the people.

Both the USA and EU brought together states that were independent and sovereign before the
formation of the unions.  The joining together of the states in the unions meant that the
autonomy they had previously exercised was affected.  What had previously been the
exclusive province of the states, now was shared to some extent with a “general” authority.  It
is this authority, that is the granting “general” power to a central entity, that demarcates states’
rights.  Sometimes this grant of power is exclusive leaving the states with no power to act
within that sphere and sometimes its is shared between the states and central authority.  It is
the question of what powers the states retain and what are granted to the general authority that
form the heart of states’ rights issues.
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The EU and the USA have taking entirely different approaches to these grants of power.
Within the structure of the EU it is only within the pillar of the EC that this question of
“federalism” is apparent and appropriate.  The EC Treaty is a framework treaty which
establishes the outer boundary of interstate cooperation.  Legislative competence can only be
derived from the treaty; it is a treaty of FRPSpWHQFH�G¶DWWULEXWLRQ, limiting legislative authority
to “filling in” the framework the treaty creates.  On the other hand the US Constitution
authorizes the federal government to exercise general legislative authority albeit in limited
areas which are enumerated in its provisions.  It is upon this principle of enumerated powers
that the federal government is empowered.  Since the residual power in the USA resides with
the states and people, the Constitution also prohibits the states from enacting certain kinds of
legislation.

In certain areas, the legislative authority of the union can come into conflict with the
legislative authority of the states.  It is this aspect of states’ rights that bring into focus the
question of supremacy and preemption.  The Constitution makes an unequivocal statement in
its supremacy clause that the Constitution and laws made pursuant to it are the supreme law of
the land “any thing in the Constitution or laws of any state to the contrary notwithstanding.”
Since the Treaty makes no such claim it was incumbent upon the ECJ to formulated a
supremacy doctrine which it did in its &RVWD�Y��(1(/ ruling.  It is through these ideas of
supremacy that preemption gets its force.  Preemption precludes the states from acting within
areas that would limited the effectiveness of the central authority to act in these areas.  It is in
the areas where the union is supreme that state sovereignty is affected most.

The provisions relating to what powers are within the central sphere of authority are the
substantive provisions of Treaty and the enumerated powers of the Constitution.  Under the
Treaty provisions a common market is formed with internal and external aspects.  The
common market is based on four freedoms and harmonization.  It is the aim of the common
market that one “domestic” market will be achieved by the free movement of goods, persons,
services and capital.  The provisions in regard to the four freedoms are primarily negative
restrictions on the states’ power to act in these areas.  In order to reap the full benefits of this
market and remove other barriers to its attainment, the Treaty makes provision for the
harmonization of national legislation to achieve a common market.  The federal government
of the USA is given a broader range of powers under the Constitution than the Treaty grants
the EC.  As well as covering interstate commerce, which is comparable to the four freedoms
found in the Treaty, its powers also include coining money, laying and collecting taxes, the
establishment of post offices, and foreign relations of the states among other things.  Pursuant
to these enumerated powers, the federal government is also given the power to enact “all laws
which shall be necessary and proper” in carrying out the other powers.  This makes the scope
of federal power in the USA much greater than it otherwise would be.  It is however probably
the dormant commerce clause that has the greatest impact on the states in the USA.  Under
this doctrine all state action that is prejudicial to Congress’ power to regulate interstate
commerce is preempted.  Whether the method is four freedoms and harmonization as in the
EC or enumeration of the power to regulate interstate commerce on a federal level as in the
USA, the goal is to prevent economic “warfare” or protectionism from being implemented by
the states of the unions.

The last section of this thesis covered the judicial process of both union, for it is the judiciary
that has the final word on states’ rights and how they are ultimately defined.  In both unions
the state courts play an important role in the judicial systems of the unions.  In keeping with
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the confederal idea behind the EU, state court cooperation is the method followed.  The state
courts are supreme within their jurisdictions, making authoritative rulings on their state law,
while the ECJ is the authoritative voice in interpreting the Treaty.  This ensures that EC law
will be interpreted uniformly through out the Community.  It however falls upon the state
courts to apply EC law.  And just as the ECJ cannot displace state law, the state courts may
not invalidate any Community act.  The USA has, as has been seen, a parallel system of state
and federal courts with overlapping jurisdiction.  At the top of the federal court system, the
USSC is the ultimate interpreter of the Constitution for both the state and federal courts.
Although it will not make authoritative rulings on state law it does have the power to displace
any federal or state act that is contrary to the Constitution.  It is through this exercise of
judicial review that the USSC has been able to ensure the equal application of the law through
out the union.

States’ rights in a union will be affected in different ways depending on the purpose and
structure of the union.  As has been shown in this thesis, the EU is a union of states in which
state sovereignty is preserved to a larger extent than in the USA.  Lacking a government of its
own, the EU acts primary through its member states to implement its policy.  On the other
hand, the USA is a federal government in which the people have distributed sovereignty
between the states and the central government in which both are supreme in the areas of their
respective concerns.  These distinctions are not surprising as each union has a different
purpose.  The EU seeks to create an ever closer union of the peoples of Europe in which the
horrors of war and the ineffectiveness of economic protectionism will become vague
memories of a distant past.  The USA was created “to form a more perfect union” between the
people and states of America to promote “the general welfare and secure the blessings of
liberty” in a perpetual union.  States’ rights will be an ongoing discussion in both unions, just
as they have been in the past, as both the states and people of these union try to decide if these
goals are best attained at a central or state level.
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