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Summary

A tender offer is basically atechnique to attain corporate control. It could be
characterised as an offer to acquire shares of a company, whose shares are
not closely held, addressed to the general body of shareholders, usually at a
premium, with a view to obtaining at least sufficient shares to give the
offeror voting control of the company.

In the United States tender offers are governed by the Williams Act, which
is a part of the Securities and Exchange Act of 1934. The Securities and
Exchange Commission (SEC) is the authority monitoring the U.S. securities
market including tender offers. In the United Kingdom and Sweden, tender
offers are governed by self-regulatory systems, the London City Code on
Takeovers and Mergers (the City Code) and Naringslivets borskommittes
rekommendation rorande offentligt erbjudande om aktieforvarv (NBK/OE),
and monitored by self-regulatory bodies, the Panel on Takeovers and
Mergers (the Takeover Panel) and Naringslivets borskommitte (NBK).

All three systems have the overriding purpose of investor protection.
However, the differences in areas as ownership reporting, mandatory bids,
commencement of the offering, minimum offer periods, withdrawal rights,
and purchases outside the bid creates a regulatory tension between the
systems. Furthermore, in the cross-border context the different philosophy
regarding regulation of tender offers in the United States, as opposed to the
philosophy in the United Kingdom and Sweden, lead to a problem with dual
jurisdiction of tender offers.

For example, when a Swedish company make a tender offer for the shares of
a company organized under the laws of the United Kingdom that have a
small number of U.S. shareholders through American Depositary Shares
(ADS), both U.K. and U.S. regulatory systems will govern the tender offer.
Since the regulatory tension makes it very difficult to conduct the bid in
compliance with both systems, relief from one set of rules must be sought.

Seeking relief from a regulatory system such as the Williams Act is a costly
and time-consuming procedure. Instead, a common practice have evolved
where U.S. shareholders are excluded from the offer when the bidder
determines that it can attain the number of shares needed without the shares
held by shareholders residing in the U.S. This procedure is a deviation from
the principle of equal bid under both the City Code and NBK/OE that is not
objected to by the regulatory authorities.

The exclusion of U.S. shareholders creates a situation where they are forced
to sell their shares into the open market, without the procedural and
disclosure requirements that the home market normally provides, in order to
realise a portion of the premium of the tender offer. In order to prevent this



situation and increase the inclusion of U.S. shareholders in non-U.S. tender
offers the SEC has adopted a rule that, to a certain extent, exempts non-U.S.
tender offers from the scope of the Williams Act.

Alternatives to the SEC rule, such as the creation of a harmonized
intersystem for takeover regulation or a choice of law rule combined with
disclosure in English, could be different solutions to the problem with dual
jurisdiction of tender offers. Conclusively, it is not certain that the
exemptive rule will be as successful as the SEC predicts since the option to
exclude U.S. shareholders is open to bidders for non-U.S. targets even with
therulein force.
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1 Introduction

1.1 Background

International, or cross-border, aspects of mergers and acquisitions are
growing in interest in the same pace as the increasingly global world of
international business and finance. The increased activity in cross-border
securities investment has giﬁn the result that many companies have broadly
dispersed shareholder bases.” Due to the different views taken in Europe and
the United States regarding the jurisdiction of takeovers, tender offers may
be exposed to dua jurisdiction because of the fact that a corporation has
shareholdersin several countries.

The tender offer is a means often used for attaining control of a corporation,
and the use of tender offers is governed by takeover regulations. Some
countries, such as the United Kingdom and Sweden, regulate tender offers
only if the target company is organized under the laws of their jurisdiction.
Other countries, such as the United States and Canada, regulate tender offers
on the basis of domestic market interest, or the existence of resident target
shareholders, regardless of the target’s country of organization.

In the United States the Williams Act governs tender offers. Tender offersin
the United Kingdom and Sweden are governed by the London City Code on
Takeovers and Mergers (the City Code) and Naringslivets borskommittes
rekommendation rorande offentligt erbjudande om aktieférvarv (NBK/OE).

The materia differences between takeover regulations in Europe and the
United States have created a regulatory tension that makes it amost
impossible to comply with the rules of two jurisdictions simultaneously. For
a bidder to conduct a tender offer complying with all applicable rules and
regulations, relief from the regulatory requirements of one or more
jurisdiction may be necessary.

Since the takeover regulation in the United States is more onerous than in
most European countries, another solution than seeking relief from one
jurisdiction has been frequently used by European corporations. Where the
target’s shareholder base is narrowly distributed, and the bidder determines
that it can attain the number of shares needed by focusing tender activities
on shareholders within a limited number of jurisdictions, shareholders from
outside those jurisdictions are excluded from the tender offer. The problem
with the U.S. shareholders that forces the bidder to take U.S. takeover

! Edward F. Greene, Andrew Curran, and David A. Christman, Toward a Cohesive
International Approach to Cross-Border Takeover Regulation, 51 Miami L. R. 823, 824
(1997).



regulation into account is avoided simply by excluding U.S. shareholders
from the offer.

The exclusion of U.S. shareholders creates a situation where they are forced
to sell their shares into the open market in order to realise a portion of the
premium of the tender offer. Since the method of excluding shareholders is
intended to withhold distribution of offering materials from them, they sell
into the market without the benefit of the procedural and disclosure
requirements that the home market normally provides.

In order to increase the inclusion of U.S. shareholders of non-U.S. private
issuers in tender offers, the Securities and Exchange Commission (SEC) has
adopted an exemption from the Securities Act of 1933 (Securities Act) and
the Securities Exchange Act of 1934 (Exchange Act) through the Final Rule
on Cross-Border Tender and Exchange Offers, Business Combinations and
Rights Offerings that became effective in January 2000.

1.2 Purpose and Outline

The basic purpose of this thesisis to present and compare the regulation of
tender offersin the United States, the United Kingdom, and Sweden, and to
present and analyse the SEC’s exemptive rule on cross-border tender offers.
Within the scope of those issues are more detailed additional questions
raised.

How does the dual jurisdiction of tender offers relate to the rules of conflict
of laws? How is it possible to exclude U.S. shareholders with regard to the
principle of equal bid, which is generally accepted in both the United
Kingdom and Sweden? Findly, is the SEC's fina rule on cross-border
tender offer the best solution to the problem with the exclusion of U.S.
shareholders, or are there aternatives that would be more efficient in
creating a system for eliminating existing inequalities between shareholders
in cross-border tender offers?

In this thesis some of the questions will be answered in a more concrete way
than others. This is due to the fact that in the United Kingdom and Sweden,
unlike the United States, this is an area of the law that is left to self-
regulatory bodies within the business community. Therefore, deviations
from the national rules in cross-border matters sometimes occur on grounds
that are rather insubstantial, since the deviation has the approva of the
regul atory authority.

2 Cross-Border Tender and Exchange Offers, Business Combinations and Rights Offerings,
64 F.R. 61382, Sec. Act Rel. No. 33-7759 (Oct. 26, 1999), printed version from the SEC’s
website, http://www.sec.gov/rules/final/33-7759.htm, printed 03/10/00 (last checked
18/04/01) [hereinafter Cross-Border Tender Offers, Sec. Act Rel. No. 33-7759].




Since this thesis deals with a topic that is closely connected with the
regulation of the U.S. securities market, it is necessary to initialy give a
presentation of the Securities and Exchange Commission and the U.S.
securities regulation. Especially, since this thesis is written predominantly
for Swedish and European lawyers that may have limited knowledge in that
area.

The view of tender offers in the United States, the United Kingdom, and
Sweden is followed by a presentation of the takeover regulations and a
comparison that shows the regulatory tension between the different systems
of takeover regulation.

Thereafter, the situation prior to the SEC’s exemptive rule is presented with
reference to the dual jurisdiction, the exclusion of U.S. shareholders, and the
practical solution of the problems imposed by the dual jurisdiction before
the exemptive rule came into force are discussed.

This is followed by a presentation of the content of the final rule on cross-
border tender offers. Finaly, before the author's own conclusion, the
exemptive rule is analysed and potential alternatives are discussed.

1.3 Material and Limitations

The material used in this thesis includes lega literature and law review
articles from the United States, the United Kingdom, and Sweden. Case law
from the United States plays a vital role, both in the genera presentation of
the U.S. securities market and the more specific issues relating to cross-
border tender offers. SEC Releases and “No action” letters have been useful
for the understanding of the SEC's application of the Williams Act. The
different takeover regulations and supporting documents have been used as
well as specific information provided by the SEC on its website. In addition,
material from the website of International Organization of Securities
Councils (I0OSCO) is cited in this thesis. Legal databases, such as Lexis
Nexis, Lexis.com, and Westlaw, have facilitated the search for case law, law
review articles, U.S. federal statutory laws and regulations, and SEC
documents.

The scope of this thesis is narrowed to tender offers in a strict sense. Note
that the SEC’s exemptive rule, as the full title indicates, deals with cross-
border tender and exchange offers, business combinations and rights
offerings. What is said in this thesis about tender offers generally applies
equally to exchange offers. However, certain implications are connected
with cross-border exchange offers due to the fact that they often include the
issuing of shares in the “other” jurisdiction. That aspect of exchange offers
is dealt with to a limited extent, but the specifics of issuing of shares falls
outside the scope of thisthesis.



The United States, the United Kingdom, and Sweden are used in this thesis
since it is of practical interest to present a scenario where a Swedish
company make a takeover bid for another Swedish company, or a company
organized under U.K. law, that have a shareholders base that include a
certain number of U.S. shareholders. The United Kingdom is also of special
interest since the Swedish system of takeover regulation is heavily
influenced by the U.K. system.



2 Introduction to the Regulation
of the U.S. Securities Market

2.1 The U.S. Securities and Exchange
Commission

2.1.1 History

The need for an authority that was capable of monitoring the securities
industry emerged in the wake of the Great Crash of 1929. Prior to that date
there was little support for federal regulation of the securities market.
During the post World War | surge of securities activity most investors gave
little thought to the dangers inherent in uncontrolled market operations.
However, the post war prosperity and the possibilities to make a fortune in
the stock market came to an abrupt end with the crash in October 1929. It is
estimated that of the $50 billion iﬁ new securities offered during the post
war period, half became worthless.

Public confidence in the capital markets plummeted during the depression
that followed the Crash. In order for the economy to recover it was
considered as crucia to restore the public’s faith in the capital markets.
Congress hearings were initiated to identify the problems and search for
solutions. The outcome of these hearings provided the Congress with
material that formed the base for the necessary Iegiﬁlation. The Securities
Act of 1933 and the Securities Exchange Act of 1934.

It has been held that the extent of the Exchange Act was so vast that
Congress felklit necessary to establish the U.S. Securities and Exchange
Commission.™ The SEC replaced the Federa Trade Commission as the
agency responsible for the administration of the urities Act and was
appointed as the administrator of the Exchange Act.” The intention of the
Congress was that the SEC should enforce the new laws, promote stability

® The Investor’s Advocate: How the SEC Protects Investors and Maintains Market
Integrity, 2, printed version from http://www.sec.gov/asec/wwwsec.htm, printed 03/10/00
glas checked 18/04/01) [hereinafter The Investor’ s Advocate].

Id. at 3.
® Se inter alia, Edward N. Gadsby, Historical Development of the SEC — The
Governmental View, 28 Geo.Wash.L.Rev. 6 (1959).
® Homer Cherrington, The Investor and the Securities Act, 101, Da Capo Press, New Y ork,
1973, An unabridged republication of the first edition published in Washington D.C. in
1942. See also, section 4 of the Securities Act of 1934, 15 U.S.C.S. § 78d.



in the markets and protect investors.IZI The latter is, in conjunction with
maintaining the integrity of the securities markets, still considered as the
primary mission of the SEC.

2.1.2 General Purposeof the SEC

The laws and rules that govern the securities industry in the United States
derive from the concept that all investors should have access to certain basic
facts about an investment prior to buying it. Therefore, the SEC requires
public companies to disclose meaningful financial and other information to
the public, which provides a common pool of knowledge for al investors t%]
use to judge for themselves if a company’s securities are a good investment.

Investor protection is the overriding purpose for the activities of the SEC.
The Commission oversees and regulates the U.S. securities markets.
Another important feature of the SEC is its enforcement authority, which
enables the Commission to bring civil enforcement actions against
individuals and companies that break the securities laws.

2.1.3 Structureof the SEC

The SEC is an autonomous, highly departmentalised, federal agency.EI Itis
responsible for administering the Securities Act of 1933, the Securities
Exchange Act of 1934, the Public Utility Holding Company Act of 1935, the
Trust Indenture Act of 1939, the Investment Company Act of 1940, the
Investment Advisers Act of 1940 and the Securities Investor Protection Act
of 1970.7 The Commission has a wide range of authority and various types
of administrative responsibilities. The SEC is considered as a relatively
small body in comparison with other federal regulatory agencies. However,
the Comﬁ'ssi on has been recognized as one of the more efficient federal
agencies.

The SEC is headquartered in Washington, DC, and has four Divisions and
18 Offices. The Commission consists of five Commissioners who are
appointed by the President of the United States with the advice and consent
of the Senate. Their terms last five years and are staggered so that one
Commissioner’s term ends on June 5 of each year. In order to ensure a non-
partisan body, no more than three Commissioners can be from the same

" The Investor’s Advocate, supra note 3, at 3.
8
Id. at 1.
® Thomas Lee Hazen, The Law of Securities Regulation, 11, Third Edition, Hornbook Series
West Group, St. Paul, 1996.
10 James M. Bartos and Frank E. Dangeard, United States Securities Law - A Practical
Guide, 103, Kluwer Law and Taxation Publishers, Deventer, 1992.
! Hazen, supra note 9, at 11-12.
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political party.ElThe five commissioners are sometimes referred to as t
full commission, as compared with division heads and SEC staff members.

The Division of Enforcement isEHasponsible for the investigation of
suspected securities laws violations. The Division of Corporation Finance
has primary responsibility for examining all registration dgﬁuments for
compliance with the securities laws disclosure requirements.— Regulatory
practices and policies relating to the stock exchanges, the over-the-counter
markets, arLda.Ibroker-dealers fall within the scope of the Division of Market
Regulation.™ Finally, the Division of Investment Management oversees and
regulates the investment management industry, administers the securities
laws affecting investment companies, including mutual funds, and
investment advisers and exercises oversight of registered and exempt utility
hoIditﬁg| companies under the Public Utility Holding Company Act of
1935.

In the Cﬁgpmissions hierarchy, there are various offices below the four
divisions."~Some of the offices are engaged in the substantial questions that
the Commission is dealing with, while other offices handle the day-to-day
operations such as administrative services, controller, data processing,
personnel, public information, records and registrations and reports.— One
example of the former is the Office of the General Counsel. The General

Counsel is the chief legal officer of the Commission and the Office

12 The Investor’s Advocate, supra note 3, at 4.

3 Hazen, supra note 9, at 12.

4 The following violations may lead to investigation by the Division of Enforcement:
insider trading, misrepresentation or omission of important information about securities,
manipulating the market prices of securities, stealing customers’ funds or securities,
violating broker-dealers' responsibility to treat customers fairly and sale of securities
without proper registration. A violation can result in: SEC judicial enforcement actions,
reference to the Department of Justice for criminal prosecution or administrative sanctions
imposed after a hearing. These actions may be taken against registered issuers, their offices
and employees, registered broker-dealers and members of exchanges or self-regulatory
associations. Hazen, supra note 9, at 12.

5 The Divisions staff also provides companies with interpretations of the Commission’s
rules and recommend the Commission to adopt new rules. The documents, that publicly-
held companies are required to file and that is reviewed by the Division, include:
registration statements for newly-offered securities, annual and quarterly filings, proxy
materials sent to shareholders before an annual meeting, annual reports to shareholders,
documents concerning tender offers and filings related to mergers and acquisitions. Hazen,
supra note 9, at 12, and The Investor’ s Advocate, supra note 3, a 5.

'8 Hazen, supra note 9, at 13.

d.

'8 The Offices are: O. of Administrative Law Judges, O. of Administrative and Personnel
Management, O. of the Chief Accountant, O. of Compliance Inspections and Examinations,
O. of the Comptroller, O. of Economic Analysis, O. of Equal Employment Opportunity, O.
of the Executive Director, O. of Filings and Information Services, O. of the Genera
Counsel, O. of the Information Technology, O. of the Inspector General, O. of International
Affairs, O. of Investor Education and Assistance, O. of Legidative Affairs, O. of Municipal
Securities, O. of Public Affairs, Policy Evaluation and Research and the O. of the Secretary.
The Investor’ s Advocate, supra note 3, at 9-14.

9 Hazen, supra note 9, at 13.
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represents the SEC in proceedings, prepares material and provides
independent advice and assistance to the Commission, the Divisions and the
Offices. The Office of Administrative and Personnel Management is an
example of the offices that handles day-to-day operations.

2.1.4 ThePowersof the SEC

The Congress has given the responsi bilitylﬁ administering the regulation
provided by the securities laws to the SEC.“” The complexity and constant
innovations in the U.S. capital markets has resulted in extensive regulato%
powers for the SEC to quickly respond to new situations or transactions.
Those powers could be related to the three basic administrative agency
powers, which are rulemaking, adjudicatory and investigatory-
enforcement.“< In fact, the SEC has all administrative powers except from
adj udi cate disputes between private parties.

The SEC's rule-making authority is either delegated or interpretative. The
former is the case where the Commission’s power derives from the certain
sections of the securities laws, which specifically empo%er the SEC to
promulgate rules that have the force of statutory provisions.” The validity of
the rule-making is dependant upon the scope of the authorizing statute.
Important questions involving the validity of SEC rules are frequently raised
in connection with rules that touch upon corporate governance. The reason
for this is that Eﬂ'porate governance is a matter that traditionally has been
left to state law.

The SEC also issues interpretative rules to state its position on a subject or
to explain provisions of securities law, which might pose problems of
application. The rules are designed to aid corporate planners and attorneysin
complying with the statutes' requirements. Those rules do not carry with
them the force of law, as ogﬁowd to the rules promulgated pursuant to
specific statutory delegation.“* However, the interpretative rules are not
entirely insignificant as a source of law, since the federal courts traditionally
give deference to administrative interpretation when interpreting the scope

2|d. at 15-16.

' Bartos and Dangeard, supra note 10, at 104.

2 Hazen, supra note 9, at 16.

% |d. Examples of those sections are: 3(b) of the 1933 Act giving the Commission power to
promulgate exemptions from registration, 15 U.S.C.S. § 77¢(b), and 10(b) of the 1934 Act
which delegates to the Commission the responsibility to promulgate rules determining the
scope of anti-fraud liability, 15 U.S.C.S. § 78j(b).

% Hazen, supra note 9, at 16-17. See also, Business Roundtable v. SEC, 905 F.2d 406
(D.C.Cir.1990) where the D.C. Circuit Court of Appeals invalidated the Commission’s
attempt to regulate substantive voting rights of shareholders with the statement that the
securities laws provide an “intelligible conceptual line excluding the Commission from
corporate governance.”

% Hazen, supranote 9, at 17.
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of a statute.llehis deference is underlined by the reliability ?zfilthe agency’'s
expertise as compared to the court’s knowledge and authority.

It should be added that the SEC is permitted to delegate some of its
regulatory powers to self-regulatory organizations, such as the stock
exchanges and the NASD. The rules adopted by such self-regulatory
organizations must b&submitted for approval by the SEC under section 19
of the Exchange Act.

In addition to its expressly delegated and interpretative rule-making
activities, the Commission disseminates unsolicited advisory opinionsin the
form of SEC releases, which may include guidelines or suggest
interpretation of statutory provisions and rules. Such interpretative releases
are made both periodi C%lly and each time the Commission proposes a new
rule or rule amendment.

Furthermore, the SEC gives individual rulings to corporations upon request
in the form of “no action” letters. No action letters are SEC staff responses
to requests for indication of whether certain contemplated conduct is in
compliance with the appropriate statutory provisions and rules.~ A no
action letter is purely a matter between the SEC staff and the party
requesting it. The SEC’s responses have limited precedential Weigg, since
they are staff interpretations rather than formal Commission action.

The SEC review registration statements filed under the Securities Act and
documents filed under the Exchange Act.”” In addition to the powers of
review and the foregoing quasi-legislative responsibilities, the Commission
also has regulatory oversight and quasi-judicial power over brokers, dealers,
and exchanges that it licenses under the Exchange Act. Correlative to this
power is the ability to impose adminié[ative disciplinary sanctions upon
those subject to the licensing authority.™ The Commission also can impose
admi%lstrative sanctions against other persons who violate the securities
laws.

The other major administrative function of the SEC is, as mentioned above,
that of enforcement. The SEC is responsible for investigating suspected
violations of each act that it administers. Such violations will be addressed

% Seeinter alia, Chevron U.S.A. v. Natural Resources Defense Council, 467 U.S. 837, 104
S.Ct. 2778, 81 L.Ed.2d 694 (1984).

" Hazen, supranote 9, at 17.

% Bartos and Dangeard, supra note 10, at 105.

# Hazen, supranote 9, at 17.

*d. at 18.

*d.

% Bartos and Dangeard, supra note 10, at 105.

% The notion of “those subject to the licensing authority” includes broker-dealers,
investment advisors, investment companies and professionals such as attorneys or
accountants who practice before the SEC.

% Hazen, supra note 9, at 20.
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trough the SEC’s administrative sgﬁctions or forwarded to the Department
of Justice for criminal prosecution.™The Commission also performs a direct
prosecutorial function by virtue of its authority to seek injunctions against
allege%iolators, as well as appropriate ancillary relief in the federal district
courts.™ Other parts of the SEC's judicia enforcement arsenal are the
authority_to seek disgorgement of ill-gotten gains™, imposition of civil
penalti and bar orders™.

The Commission’s enforcement powers were expanded through the
Securities Enforcement and Penny Stock Reform Act of 1990. The Act
further empowers the Commission to impose civil penaties in
administrative proceedings, and empowers the SEC to go to court to secure
an order barring officers and E{Hectors from associating with issuers under
the Commission’ s jurisdiction.

The 1990 enforCﬁent legislation also granted the cease and desist power to
the Commission.*- In short this power gives the SEC the right to issue a
cease and desist order for any current or future violations against a regul ated
securities professional Ii.gat is violating, has violated, or is about to violate
any rule or regulation.™ Finally, under the SEC Rule of Practice 2(e) the
Commissionmnay suspend, limit, or bar any person from practising before it
in any way. EI he power of Rule 2(e) has been used against both accountants
and lawyers.

2.1.5 The Subject-Matter Jurisdiction of the SEC

The heart of the SEC’ sjurisdiction is the regulation of the securities markets
and securities trading. However, the development and diversification of
derivative instruments that began in the 1970s created overlapping

*d.

*d.

37 See section 21A of the Exchange Act, 15 U.S.C.S. § 78u-1 (insider trading) and section
21(d)(3)(B), 15 U.S.C.S. § 78 (d)(3)(B) (judicia enforcement actions generaly). The
primary purpose of disgorgement of ill-gotten profits is explained by Hazen (Hazen, supra
note 9, at 429) as a mean to assure that the wrongdoer will not profit from violating the
securities laws. This is underlined by the court’s statement in SEC v. Huffman, 996 F.2d
800, 802 (5 Cir. 1993) that disgorgement “is an equitable remedy meant to prevent the
wrongdoer from enriching himself by hiswrongs.”

% Section 21A of the Exchange Act, 15 U.S.C.S. § 78u-1.

¥ Under appropriate circumstances, a court may order that a violator of the securities law
will be barred from association with a company subject to the SEC's registration and
reporting requirements. Section 21(d)(2) of the Exchange Act, 15 U.S.C.S. § 78u(d)(2).
“0Hazen, supra note 9, at 21.

“ See inter alia, the Securities Act § 8A, 15 U.S.C.S. § 77h-1 and the Exchange Act §§
21C and 23(d), 15 U.S.C.S. 88 78u-3 and 78w(d).

“2 Hazen, supra note 9, at 444.

*17 CF.R. §201.2(¢)(3).

“ Hazen, supra note 9, at 446.
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jurisdiction betweenE}he SEC and the Commodity Futures Trading
Commission (CFTC).

In 1981 the confusion concerning the jurisdictions of the two agencies was
eliminated by the Johnson-Shad accord, which was incorporated into section
2 of the %curiti& Act of 1933 and section 3 of the Securities Exchange Act
of 1934.” The effect of the accord is that the SEC has jurisdiction on the
following matters. direct trading in al securities, al options directly on
securities and indices, and Securities Act and Exchange Act registration of
public sale of pool securitﬁ and options directly in foreign currencies if
traded on a stock exchange.

2.2 The U.S. Securities Regulation

2.2.1 General Information

2.2.1.1 Concurrent Federal and State Jurisdiction

The US system of government regulation derives from the United States
Congtitution. Under the Constitution, al powers are reserved the
individual states unless expressly granted to the federal government.= The
power to regulate matters involving interstate commerce and the mails atgj
included in the enumeration of powers granted to the federal government.
These powers form the basis for the federal regu]%ion of business activity,
including the regulation of securities transactions.™ Therefore, regulation of
securities transaction is under federal jurisdiction.

However, in a series of rulings in the early 20th century, the United States
Supreme Court ruled that the various ﬁes also have the power to regulate
securities transactions affecting them.™ This common law created state
jurisdiction has the effect that both the federa and state authorities have the
power to regulate securities transactions. In fﬁ, the federal securities acts
expressly alow for concurrent state regulation.

“ The futures markets were originally devoted to agricultural and other tangible
commodities. The overlapping jurisdiction was created when those markets began to trade
financial futures and other derivative instruments wherein the underlying commodities were
instruments more commonly associated with the securities markets, including treasury
bonds or stock index futures. Hazen, supra note 9, at 21.

“6 Hazen, supra note 9, at 22.

“1d. at 23.

“8U.S. Const. amend. X.

*U.S. Congt. art. 18 8.

* Bartos and Dangeard, supra note 10, at 1.

*! Seeinter alia, Hall v. Geiger-Jones Co., 242 U.S. 539, 550, 37 S.Ct. 217, 220, 61 L.Ed.
480 (1917).

%2 Hazen, supra note 9, at 391.
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Therefore, securities transactions in the United States must comply not only
with federal securities laws, but also with the securities laws of each state
where any offer or sale is to be made or where any purchaser or customer is
located. However, state securities laws rarely are obstacles to an offering,
particularly iE?_Jthe event of simultaneous registration under the federal
security laws.

2.2.1.2 The Theory of Full Disclosure

The Congress has enacted several statutes with the purpose to protect
investors by promoting public disclosure of material facts with respect to
companies whose securities are publicly offered or traded in the securities
market. Potential investors are assumed to be capable of making their own
investment decisions when they have access to sufficient information
concerning the issuer and the issued securities.

This full disclosure approach has its origin in English corporate law, ﬁhich
requires the distribution of a prospectus for certain types of offerings.™ The
essence of the theory is that investors are adequately protected if all relevant
aspects of the securities being marketed are fully and fairly disclosed.™ The
full disclosure approach represents a level of government involvement
between the extremes of mere preventian of fraud under criminal law and
passing on the merits of an investment.™ U.S. disclosure requirements vary
according to the issuer, the type of placetﬁnt, the characteristics of the
issued securities, and the potential investors.

2.2.1.3 Definition of “Security”

The term security includes instruments, which are normally considered as
securities, such as stock, notes, debentures and bonds, as well as a vast range
of other unconventional instruments or contract rights including inter alia
limited partnership interests. More spect examples of such contr
rights are scotch whi , cattle embryos™, animal breeding program
and vacuum cleaners™. This is due both to the broad statutory definition of

%% Bartos and Dangeard, supra note 10, at 2.

% See L.C.B. Gower, Principles of Modern Company Law, 497, Fourth Edition, Stevens &
Sons, London, 1979.

*® Hazen, supranote 9, at 7.

% Bartos and Dangeard, supra note 10, at 2.

*" See, Hazen, supra note 9, at 119-132 and 861-868.

% See, SEC v. Glen-Arden Commodities, Inc., [1973 Transfer Binder] Fed.Sec.L.Rep.
(CCH) 94, 142 (E.D.N.Y.1973).

% See, Eberhardt v. Waters, 901 F.2d 1578 (11 Cir.1990) (Sale of cattle embryos was a
security under Georgia blue sky law.).

% See, Bailey v. JW.K Properties, Inc., 904 F.2d 918 (11 Cir.1990) (Cattle breeding
program was an investment contract and hence a security - investors had little or no control
over breeding operations or success of investment.).

®! See, Bell v. Health-Mor, Inc., 549 F.2d 342 (5 Cir.1977).
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a securit)ﬁl and the United States Supreme Court’s view that the term
security should be interpreted broadly toggrtend coverage of the federa
securities laws in order to protect investors.

The fact that the definition of “security” is very broad both by statute and by
the interpretation of the Supreme Court has caused quite unpredictable
guidelines. This broad definition and the co%s’ problems in providing
predictable guidelines are not without criticism.

2.2.1.4 Primary and Secondary Transactions

The federal securities laws regulate not only markets, but also issuers,
purchasers, and sellers of securities. Such securities trading activities can be
divided into two basic subgroups, primary and secondary transactions. Each
regulated by different Acts.

Primarily the Securities Act governs the process by which securities are first
offered to the public. This is frequently referred to as primary offerings or
distributions. This is the way in which corporate capital is raised in the
public equity markets. Also covered by the Securities Act are so caled
secondary distributions that occur when the securities are offered to the
public by individuals, or institutions who did not acquire the securities in a
public offering. Unless an appropriate exemption is applicable, registration
of the securities under the Securities Act will be required in these cases.
Since the effect of both primary and secondary distribution is that securities
for the first time is made available to the public the notion of primary
transactions is suitable.

62 Section 2(1) of the Securities Act of 1933: The term “security“ means any note, stock,
treasury stock, bond, debenture, evidence of indebtedness, certificate of interest or
participation in any profit-sharing agreement, collateral-trust certificate, preorganization
certificate or subscription, transferable share, investment contract, voting-trust certificate,
certificate of deposit for a security, fractional undivided interest in oil, gas or other mineral
rights, any put, cal, straddle, option, or privilege on any security, certificate of deposit, or
group or index of securities (including any interest therein or based on the value thereof), or
any put, call, straddle, option, or privilege entered into on a national securities exchange
relating to foreign currency, or, in general, any interest or instrument commonly known as a
“security”, or any certificate of interest or participation in, temporary or interim certificate
for, receipt for, guarantee of, or warrant or right to subscribe to or purchase, any of the
foregoing. 15 U.S.C.S. § 77b(1). Note especialy the catch-all phrase “any interest or
instrument commonly known as a security”.

% See inter alia, Reves v. Ernest & Young, 494 U.S. 56, 110 S.Ct. 945, 108 L. Ed. 2d 47
(1990), rehearing denied, 110 S.Ct. 1840, 108 L. Ed. 2d 968 (1990), and Marine Bank v.
Weaver, 455 U.S. 551, 102 S.Ct. 1220, 71 L. Ed. 2d 409 (1982).

% See inter alia, Thomas M. Arnold, “When is a car a bicycle? and Other Riddles: The
Definition of a Security Under the Federal Securities Laws, 33 Clev.St.L.Rev. 449 (1984),
LewisD. Lowenfels & Alan R. Bromberg, What is a Security Under the Federal Securities
Laws?, 56 Alb.L.Rev. 473 (1993), and Marc |. Steinberg & William E. Kaulbach, The
Supreme Court and the Definition of “ Security”: The “ Context* Clause, “Investment
Contract” Analysis and Their Ramifications, 40 Vand.L.Rev. 489 (1987).

17



The other subgroup is what could be summarized as secondary transactions.
That is, transactions between investors that involves securities that have
previously been issued by the corporation or other issuer (e.g. institutions).
None of the proceeds made trough these transactions flows back to the
companies issuing the securities. This aspect of the secondary securities
markets is referred to as “trading” and is regulated primarily by the
provisions of the Exchange Act.

2.2.1.5 Forms of Foreign Securities in the U.S., Particularly
American Depositary Receipts

Foreign equity securities in the United States are traded in three forms:. (a)
ordinary shares as issued by the non-U.S. company in its country of origin,
(b) in rare instances, shares issued directly for the U.S. market and with
dividends distributed in U.S. dollars, and (c) American Depositary Shares
(ADS) represented by American Depositary Receipts (ADR). The vast
majority of for%’?n corporate equity securities on the U.S. markets are in the
form of ADRSs.

An ADR is a negotiable certificate issued by a U.S. commercia bank,
known as the depositary. Each ADR represents one or more shares of a
foreign company deposited with a branch or correspondent of the depositary
bank in the issuer’'s home country, known as the custodian bank. The
custodian bank is the record holder of the ADSs, and the ADR holder has
certain rights through the depositary.

There are both sponsored and unsponsored ADR programs. The former have
the support of the company. U.S. broker-dealers, or depositary banks, who
conclude that there is sufficient market interest to warrant trading in the
shares of the f%ﬁign company in the United States, initiate unsponsored
ADR programs.

2.2.2 Blue Sky Laws

Before the federa securities laws were issued, most of the states were
attempting to deal with the problems of investor protection and regulate the
marketing of fraudulently valyed securities. This was made through the use
of so called “blue-sky” laws™, of which the Kansas statute of 1911 was the

® Bartos and Dangeard, supra note 10, at 149-150.

®|d. at 150.

®"|d. at 150-151.

% The most common explanation for the derivation of the “blue-sky* appellation relates to
the Kansas statute’s purpose to protect the Kansas farmers against the industrialists selling
them a piece of blue sky. The Supreme Court of the United States illustrates this in the first
opinion on a state securities law. In the case Hall v. Geiger-Jones Co., 242 U.S. 539, 550,
37 S.Ct. 217, 220, 61 L.Ed. 480 (1917) the law was held to be constitutional as a valid use
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predecr.ELI Today every state has enacted a securities act. The state
securities laws regulate securities distributions and broker-dealer activities.
A large number of states regulate the_activities of investment advisers.
Severa states also regulate tender offers.

The name “blue-sky* is still used for state securities regulation. In addition
to providing investors with full disclosure as the method of investor
protection, “blue-sky” laws impose merit requirements on an issuer or
offering. The substance of the merit requirements is that the ﬁbstantive
terms of the securities to be offered must qualify on a merit basis.

2.2.3 The Securities Act of 1933

The Securities Act of 1933 was the first piece of legidlation in a series of
federal securities I%(s during the 1930s, and it became known as the “ Truth
in Securities* Act.™ The federal legislation contained many of the features
of state “blue-sky“ laws except that it did not, and still does not, establish a
system of merit regulation. As opposed to state “blue-sky” laws the Act
focuses on disclosure.

The Securities Act regulates the public offering of securities through
requirements intended to promote full and fair disclosure necessary for the
investor to make an informed decision. Disclosure is made through a
registration statement, which is filed with the SEC by the issuer and a
prospectus, forming part of and containing most of the information included
in the registration statement, which is distributed to potential investors.

Pursuant to section 5 of the Securities Act, a registration statement must be
filed with the SEC before any securities may be offered to the public and
must be declared effective by the SEC before any sale or delivery of the
securities can occur. In addition, the securities may not be delivered unless
accompanied or preceded by a prospectus, which satisfies the requirements
of the Securities Act.

Registration statements filed with the SEC under the Securities Act are
required to contain a detailed description of the issuing company and of the
securities to be issued as well as the financial statement of the issuer. The
registration statement is in two parts: the first is the prospectus distributed to
investors, and the second contains a certain amount of technical information
which is not distributed to investors but which may be reviewed by the SEC

of power of the state to protect the public against “speculative schemes that have no more
basis than so many feet of blue sky."

% Ralph F. De Bedts, The New Deal’s SEC - The Formative Years, 4, Columbia University
Press, New Y ork and London, 1964.

" Hazen, supra note 9, at 388.

" Id. at 389.

2 Milton H. Cohen, “ Truth in Securities* Revisited, 79 Harv.L.Rev. 1340 (1966).
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and is publicly availablela, including exhibits consisting of certain material
contracts of the issuer and other documents.

The fundamental principle underlying the Securities Act is that all securities
being placed in the hands of the public for the first time require Securities
Act registration, unless an exemption is available.

The Securities Act contains a number of private remedies for investors who
are injured due to violations of the Act.™ There are general antifraud
provisons which bar material omission%_land misrepresentations in
connection with the offer or sale of securities.

The scope of the Securities Act is limited for two reasons. First, its
registration and disclosure provisions cover only distributions of securities.
Second, its investor protection reach extends only to purchasers, and not
sellers, of securities.

2.2.4 The Securities Exchange Act of 1934

In 1934, Congress enacted the Securities Exchange Act of 1934. The
Exchange Act is directed at regulating al aspects of public trading of
securities. The Act does not focus only on securities, their issuers,
purchasers, and sellers. It also regulates the marketplace, including the
exchanges, the over-the-counter markets, and broker-dealers generaly.

In terms of its investor protection thrust, the Exchange Act has a much
broader reach than the Securities Act. The Exchange Act’'s protection
extends to sellers as well as purchasers. It has a general provision that bars
fraud and material misstatements or omissions material facts in
connection with any purchase or sale of security.” However, the vast
majority of the 1934 Act’s regulation of securities issuers derives from the
Act’s periodic reporting and disclosure requirements, which emanate
primarily from the fact that securities traded on a national exchange must be
registered with the SEC.

The Exchange Act also includes specia provisions dealing with stock
manipulation, improper trading while in possession of non-public material
information, insider short swing profits and misstatements in documents
filed with the SEC. In addition to this, the importance of shareholder

™ Several of the documents filed with the SEC can be found in the SEC's database
EDGAR, which can be accessed from the SEC website, www.sec.gov.

™ Section 11, 15 U.S.C.S. § 77k, for material misstatements and omissions in registration
statements, section 12(1), 15 U.S.C.S. § 77l (1), for securities sold in violation of the
registration requirements and section 12(2), 15 U.S.C.S. § 77I(2), creating an action by
purchasers against the sellers for material misstatements or omissions.

® Section 17(a), 15 U.S.C.S. § 77q(a).

" Section 10(b), 15 U.S.C.S. § 78j(b). Most notable is rule 10b-5, 17 C.F.R § 240.10b-5,
promulgated under section 10(b).
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suffrage in public corporations made Congress include regulation of the
proxy machinery of all publ%y traded corporations that are subject to the
Act’ s reporting requirements.

Registration of issuers securities under the Exchange Act involves full
disclosure of the issuer’'s business, financial position and management as
well as numerous periodic reporting requirements.

" See section 14(a) of the Exchange Act, 15 U.S.C.S. § 78n(a), and Hazen, supra note 9, at
466.
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3 Tender Offers and Takeover
Regulation

3.1 Tender Offers

3.1.1 Introduction

A tender offer, or a takeover bid, is a technique for effectuating either a
takeover or a merger. In its most basic form it may be characterised as an
offer to acquire shares of a company, whose shares are not closely held,
addressed to the general body of shareholders, with a view to obtaining %
least sufficient shares to give the offeror voting control of the company.
Where atender offer is used for effectuating a takeover, it may take the form
of a cash for stock offer, or a stock for stock exchange offer, or a
combination of those two forms.

It should be noted that the term tender offer is not exactly synonymousin the
United States, the United Kingdom and Sweden. In the United States
attempts have been made to define what types of offers that constitutes a
tender offer. This has resulted in severa criteria for determining whether a
tender offer is at hand. However, the U.S. courts have taken an extr%ely
flexible approach, and the definition could be categorized as elusive.~ In
the United Kingdom, the term takeover bid is more frequent. A textual
trandation of the Swedish equivalent shows common grounds with the U.S.
view of what a tender offer is, but in some respects the Swedish rules goes
beyond the U.S. view of the meaning of atender offer.

However, in essence it is the same type of offers that the rules of al three
jurisdictions deal with, and in order to clearly present the similarities and
differences between the three jurisdictions it is necessary to use a common
terminology. The term tender offer, therefore, is generally used in this thesis
for an offer by a bidder to on general terms acquire a certain number of
shares in another company at a certain price, usually at a premium, directed
to the shareholders of the target company.

3.1.2 CrossBorder Tender Offers

For the purposes of this thesis, a cross-border tender offer is defined as an
offer made in more than one country or in which the bidder, the target

8 Blank, M.V., Greystoke, A.L., Weinberg, M.A., Weinberg and Blank on Takeovers and
Mergers, 1002, Fifth Edition, Sweet & Maxwell, London, 1989/1999.

™ See Symposium, Current Issues in Tender Offers: The Elusive Definition of a Tender
Offer, 7 J.Corp.L. 503 (1982) [hereinafter The Elusive Definition].
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company, and the target company’s investors are of at least two different
nationalities, or residents of at least two different states. For example, a
tender offer made by a Swedish company for the shares of a company
organized under English law, with a small amount of shareholders residing
inthe U.S. holding ADRs, is a clear example of across-border tender offer.

3.1.3 Exchange Offers

A registered exchange offer is similar to a cash tender offer except that al or
part of the consideration offered by the bidder for the target company’s
shares consists of equity or debt securities of the bidder rather than
exclusively cash. One particular implication arisesin cross-border exchange
offers. Since the bidder will be issuing securities™, the exchange offer will
be subject to the registration requirements of the jurisdiction governing the
bid as well as the tender offer rules. In the case where U.S. law apply to the
exchange offer, the bidder must not only comply with the rules of the
Williams Act, but also the registration requirements of the Securities Act.

3.1.4 Tender Offersin the United States

3.1.4.1 History

Initially, the tender offer was emplo&d primarily as a means for a
corporation to repurchase its own shares.”~However, in the 1960’ s the rising
cost of proxy fights and the lack of any regul%’on of tender offers spurred
the use of the tender offer as atakeover device.

This created a situation where an unknown outsider could offer an attractive
price for a controlling number of the corporation’s shares, and force ttﬁ
shareholders to act without any information about the potential purchaser.
Legidlation was necessary, since the investors were not provided with
adequate informagﬁn. Therefore, Congress amended the Exchange Act with
the Williams Act.

3.1.4.2 Definition of Tender Offer

It is not always clear whether a particular acquisition of shares is a tender
offer for purposes of the federal securities laws. First of al, the term “tender
offer is not defined in the Williams Act. The Congress has, on more than

% This is under the assumption that the bidder's securities offered as consideration is not
registered in the jurisdiction governing the bid.

8 The Developing Meaning of “ Tender Offer Under the Securities Exchange Act of 1934,
86 Harv.L.Rev. 1250, 1253 (1973).

8 The increased use of tender offers was due in part to the fact that a shareholders vote and
compliance with the Exchange Act’s proxy rules where required in a statutory merger.

8 The Elusive Definition, supra note 79, at 503-504.

8 Hazen, supra note 9, at 603.
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one occasion, considered and rejected objective definitions of tender offer.
The effect is that both the SEC and the courts have broadly construed the
term “tender offer”, providing a very flexible definition.

What traditionally has been considered as a tender offer can be discerned
from the congressional reports connected with the introduction of the
Williams Act: “The offer normally consists of a bid by an individual or
group to buy shares of a company — usualy at a price above the market
price. Those accepting the offer are said to tender their stock for purchase.
The person making the offer obligates to himself to purchase al % a
specified portion of the tendered shares if specified conditions are met.”

In 1979, the SEC proposed a very detailed definition of tender offer. In
general, the terms of the proposal were the following. Subject to certain
exemptions, for standard broker-deadler activities on a nationa securities
exchange or in the over-the-counter market, an offer to purchase or
solicitations of offers to sell were considered as a tender offer if they:
“during any 45 day period are directed to more than 10 persons and seek the
acquisition of more than 5% of the class of securities...”. Furthermore, the
exempted broker-dealer situations would be considered as tender offer if
they fuIE?L_lIIed certain criteria that indicated a deviation from the exempted
activity.

However, the proposed rule never turned into a final rule, and the SEC has
since ab ned any plans to define tender offer trough formal
rulemaking.” The essence of the SEC’s current position is that “tender

% |d. at 617. Note, that in contrast to this most state tender offer statutes contain objective
definitions. See e.g., 8 Del.Code § 203(c)(3) that defines the more broad term “Business
combination” and N.H.Rev.Stat.Ann. 421-A:2(VI)(a) — “ ‘Takeover bid’" does not include:
(3) Any...offer to acquire an equity security, or the acquisition of such equity security
pursuant to such offer...from not more than 25 persons...".

% H.Rep. No. 1171, 90 th Cong., 2d Sess. 2 (1968). See also, The Elusive Definition, supra
note 79, at 503 and 505.

8 The full text of the proposed rule - (1) The term ‘tender offer’ includes a ‘request or
invitation for tenders' and means one or more offers to purchase or solicitations of offers to
sell securities of a single class, whether or not al or any portion of the securities sought are
purchased, which (i) during any 45 day period are directed to more than 10 persons and
seek the acquisition of more than 5% of the class of securities, except that offers by a broker
(and its customers) or by a dealer made on a national securities exchange at the then current
market or made in the over the counter market at the then current market shall be excluded
if in connection with such offers neither the persons making the offers nor such broker or
dealer solicits or arranges for the solicitation of any order to sell such securities and such a
broker or dealer performs only the customary functions of a broker or dealer and receives
no more than the broker’s usual and customary commission or the dealer’s usua and
customary markup; or (ii) are not otherwise a tender offer under paragraph b(2)(i) of this
section, but which (A) are disseminated in a widespread manner, (B) provide for a price
which represents a premium in excess of the greater of 5% of or $2 above the current
market price, and (C) do not provide for a meaningful opportunity to negotiate the price and
terms. Proposed Rule 14d-1(b)(1), Sec.Exch.Act Rel. No. 34-16385, (Nov. 29, 1979).

% Hazen, supra note 9, at 618.
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offer covers more than traditional takeover attempts involving public
solicitation and may, under appropriate circumstances, include even
privately negotiated and open market purchases.™ In addition to this, the
SEC has suggested an eight-factor test to determine whether a tender offer
exists. The relevant factors are:

(2) active and widespread solicitation of public shareholders,
(2) solicitation for a substantial percentage of the issuer’s stock,
(3) whether the offer to purchase is made at a premium over
prevailing market price,
(4) whether the terms of the offer are firm rather than negotiable,
(5) whether the offer is contingent on the tender of a fixed minimum
number of shares,
(6) whether the offer is open only for alimited period of time,
(7) whether the offerees are subject to pressure to sell their stock,
(8) the existence of public announcements of a purchasing program
that precede or accompany arapid accumulation of stock.
This test has evolvedEﬁver a period of time and is discussed in the case
Wellman v. Dickinson.™ The test is not contained in an official SEC release
and the factors are merely broad guidelines. Therefore, the extent to which
predictability exists must be gleaned from the cases and SEC rulings.

Ordinarily, open market purchases will not constitute a tender offer.
However, in an early release the SEC took the position that a “ specia bid",
the placement of a fixed-price bid on an exchange for a specified large
number of shares, congtitutes a tender offer.™ Therefore, the use of the
facilities of an exchange will not automatically preclude the find of a*tender
offer”. It could be argued that the view of the SEC is that a series of contg
related open market purchases could fall within the tender offer definition.

However, the cases have taken a contrary view. A plan of successive open
market purchases has been held not to be a tender offer where the aggreg
amount of shares so purchased fell short of the five percent threshold.
Even the purchase of twenty five percent of a company’s stock in a two-day
period was held nof_tp be a tender offer where only one of the SEC's eig
factors was present.™ In the case I—%son Trust PLC v. SCM Corporatio

it was held that a “street sweep*™ and a group of privately negotiated
purchases for twenty five percent of the target company’s outstanding stock
was not a tender offer, even though these purchases occurred on the heels of

¥ 1d. at 619.

% 475 F.Supp. 783 (S.D.N.Y.1979).

°! Sec.Exch.Act Rel. No. 34-8392 (Aug. 30, 1968).

%2 See Hazen, supra note 9, at 620.

% See Gulf & Western Industries, Inc. v. Great Atlantic & Pacific Tea Compny, Inc., 356
F.Supp. 1066 (S.D.N.Y.1973).

% See Brascan Limited v. Edper Equities Ltd., 477 F.Supp. 773 (S.D.N.Y.1979).

% 774 F.2d 47 (2d Cir.1985).

% A street sweep is a substantial accumulation of sharesin a very short period of time.
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the withdrawal of a publicly announced tender offer. The court refused to
consider these transactions as a tender offer because, inter alia, the price of
the purchases was at the market price and the privatgly negotiated purchases
were accomplished without any pressure or secrecy.

In cases involving both open market and privately negotiated stock
purchases the crucia criteria seem to be whether or not the “pressur
creating characteristics of a tender offer* accompany the transactions.
Thus, it was held that a tender offer had occurred where a publicly
announced intention to acquire a substantial block of stock was followed by
rapid acquisitions of shares™ In contrast, where the acquisition proceeded
more slowly and none of the SEC's eight factors were present, the court
found no more than “ aﬁrticularly aggressive and successful open market
stock buying program.”

The cases that discuss whether privately negotiated transfers of controlling
blocks of shares can constitute a tender offer are not unanimous. However,
the general view is that even if most such transactions not fall within the
definition of tender offer, they are susceptible of being categorized as tender
offers. In the case Wellman v. Dickinson a subsidiary was formed, trough
which the parent company made simultaneous secret offers to twenty-eight
of the target company’s largest shareholders. These shareholders represented
a total of thirty five percent of the company’s outstanding shares. The
identity of the actual offeror was not disclosed. Furthermore, the target
shareholders were given a short period of time, from one half hour to
overnight, in which to make a decision. The court held that a tender offer
had taken place.

In another case it was indicated that privately negotiated purchases that
interferes with a shareholder’s unhurried investment decision and the fair
treatment of investors defeats the sitﬁﬁions protected by the Williams Act
and are, most likely, tender offers™- The main theme is that when a
privately negotiated attempt to take control over a company raises problems
such as secrecy and high pressure, that the Williams Act was designed to
prevent, atender offer may exist.

The cases show that there are severa factors and circumstances that could
affect the categorization of a certain offer as a tender offer. In fact, the
inquiry is highly factual and is handled on an ad hoc basis. The decisions
show uniformity to a very limited extent, but they have established some
limits to the flexible definition. Even with regard to those limits the

" Hanson Trust PLC v. SCM Corporation, 774 F.2d 47 (2d Cir.1985).

% udlow Corporation v. Tyco Laboratories, Inc., 529 F.Supp. 62, 68 (D.Mass.1981).
% S.G Securities, Inc. v. Fuqua Investment Company, 466 F.Supp. 1114 (D.Mass.1978).
19 udlow Corporation v. Tyco Laboratories, Inc., 529 F.Supp. 62, 67 (D.Mass.1981).
191 \Wellman v. Dickinson, 475 F.Supp 783 (S.D.N.Y.1979).

192 Cattlemen’ s Investment Company v. Fears, 343 F.Supp. 1248 (W.D.Okl.1972).
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definition of tender offer remains eusive in the absence of a SEC rule or
statutory amendment.

3.1.5 Tender Offersin the United Kingdom

Unlike the legislative approach with regard to tender offers taken in the
United States the takeover regulation in the United Kingdom is based on a
non-statutory system. The keyword is self-regulation. The Panel on
Takeovers Mergers (the Takeover Panel) issued the City Code in the
late 1960s.” The members of the Panel are the main investment bodies,
those practicing in the field, and theEgﬁmpani&e themselves represented by
the Confederation of British Industry.

The s%ﬁe of what is categorized as an offer under the City Code is quite
broad. ™A takeover offer, as defined by the City Code, could be a tender
offer, but it could also be another type of takeover offer that would not have
been considered as a tender offer in the United States. Therefore, it isfair to
say that the City Code applies broader scope of takeover offers. Neither
the City Code nor other rul associated with it defines the term tender
offer. However, a feature of the basic elements of a tender offer could be
interpreted from the statement that one of the acquisition techniques that the
City Code aimed to outlaw was the purchase of a controlling interest in a
company at a considerable premiumﬁer the market price without the same
offer being made to all shareholders.

3.1.6 Tender Offersin Sweden

In contrast to the United States, the use of tender offers in Sweden is not
regulated through legidation. Therefore, there is no legal definition of the

193 Greene, Curran, and Christman, supra note 1, at 830.

104 See the London City Code on Takeovers and Mergers [hereinafter the City Code], at
Introduction 2(a): the Association of British Insurers, the Association of Investment trust
Companies, the Association of Unit Trusts and Investment Funds, the British Bankers
Association, the London Investment Banking Association (with separate representation for
its Corporate Finance Committee), the Confederation of British Industry, the Ingtitute of
Chartered Accountantsin England and Wales, the London Stock Exchange Limited and the
National Association of Pension Funds.

% |n the definitions of the City Code it is stated that an offer includes: "wherever
appropriate, take-overs and merger transactions however effected, including reverse take-
overs, partial offers, Court schemes and also offers by a parent company for shares in its
subsidiary. In some circumstances, the Code may have relevance to unitisation proposals
which are in competition with an offer to which the Code applies. the Panel should,
therefore, be consulted when such proposals are under consideration.”

106 ee the Rules Governing Substantial Acquisitions of Shares (the SARs) that explicitly
refersto the rulesimplicationsin relation to tender offers, at Rule 4.

97 Peter Lee, Takeovers-The United Kingdom Experience, in Takeovers-Institutional
Investors and the Modernization of Corporate Laws, Edited by John Farrar, 193, Oxford
University Press, Auckland, 1993.
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term tender offer. Neither have an extensive discussion on the definition of a
tender offer taken place in Sweden.

Similar to the United Kingdom tender offers in Sweden are mainly governed
by a self-regulatory regime. The Swedish Industry has through the organ
Naringslivets borskommitte (NBK) issued a recommendation regarding
tender offers. The full title is Naringslivets borskommittes rekommendation
rorande offentligt erbjudande om aktieférvarv (NBK/OE).

Swedish doctrinal writers basically describe a tender offer as an offer to on
general terms acquire a certain number of shares in another company at a
certain price, directed to the shareholders of the target comrﬁg?/. The tender
offer can be made in respect of al shares or partially.” In Swedish
securities law literature the tender offer is presented as one of the three ways
to acquire shares in a public company quoted on a stock exchange. The other
two alternatives are purchases on theE&ﬁen market through a broker-dealer,
and a privately negotiated acquisition.

3.2 Takeover Regulation in the United States

3.2.1 The Terminology of Takeovers

The world of corporate takeoversis full of symbolic words that illustrate the
intensity of takeover battles. The terminology has evolved in the United
States, and it may seem exaggerated from a Swedish point of view. The
words are, however, frequently used, and a brief presentation of some of
them could be both valuable and entertaining.

A “midnight specia” and a “bear hug* are two different takeover tactics.
The former is a more aggressive tactic where a quickly assembled offer
creates a surprise element. The latter involves an initial “friendly* approach
to management of the target company with an express or implied choice of
coming quietly now or being dragged along later. “ Smoking gun“ refersto a
mistake that impedes the progress of the tender offer or defensive tactiﬁ_ﬁ]A
“show stopper” is amistake so drastic that it results in the offer’ s failure.

“Black knights* are suitors that are viewed as the least attractive purchaser
by the target company. That is, a purchaser that will change the target
company radically. “White knights* may be brought in by the target
company to fend off a“black knight“. “Grey knights* are competing suitors

198 | ars Afrell, H&kan Klahr, and Per Samuelsson, Larobok i Kapitalmarknadsrétt, 230,
Juristforlaget, Stockholm, 1995.

109 Id

19 Hazen, supra note 9, at 606.
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that are not solicited by the target company but whom are viewed as
preferable to the initial aggressor. Preventive measures by companies
viewed as potential tar in order to fend off unwanted suitors are referred
to as “shark repellents".

During the 1980s “junk bonds* was introduced and frequently used as a
method of financing deals. “Junk bonds* are low quality non-investment
grade corporate debt obligations and are hardly used at al today. A common
takeover deviceisthe “front-end loaded, two tiered offer, where the offeror
makes an offer for a limited number of the target’s shares with_the notice
that a second step of the acquisition will follow at alower price.

Perhaps the most colourful names are to be found among the defensive
tactics to thwart hostile takeovers. The “Pac-Man defence” consists of the
target company’ s attempt to acquire the predator would-be acquirer. “Poison
pills* involve the issuance of preferred stock, debt securities or rights to
acquire such securities that have a high buy-back price, which istriggered by
a hostile acquisition of the target company. “Greenmail“ is the term used for
premiums paid by target company managements to buy back the ile
bidder’ s shares at a premium above the price paid by the hostile bidder.

3.2.2 TheWilliams Act

3.2.2.1 Background

As mentioned above the use of tender offers, as a takeover device, increased
substantially during the 1960’s. This situation led to the 1968 congressional
enactment of the Williams Act amendments to the Exchange Act. The
Williams Act introduced sections 13(d), 13(e), 14(d), 14(e) and 14(f), which
constitute the basis for federal law on tender and exchange offers.— Section
13(d) focus on open market and privately negotiated acquisitions, and
section 13(e) makes it unlawful for issuers to purchase their own shares in
contravention of SEC rules. Sections 14(d), (e) and (f) are directed at tender
offers. In addition, section 13(f) was adopted in 1975. It requires disclosure
by institutional investment managers, which exercise control over accounts
containing significant portfolio hOIdiE%i of equity securities subject to the
Exchange Act’s filing requirements.— Section 13(e) and (f) are not of
significant importance in this thesis, and will therefore not be dealt with to
any larger extent.

Simultaneously with the final rule on cross-border tender offers, dealt with
below, the SEC adopted comprehensive revisions to the rules and
regulations under the Williams Act through the Regulation of Takeovers and

111 Id

2. at 607.

113 Id

14 Bartos and Dangeard, supra note 10, at 74.
515 U.S.C.S. § 78m(f)(1).
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Security Holder Communications.— - The regulation includes the relaxation
of existing restrictions on oral and written communications with security
holders, by permitting the dissemination of more information on a timely
basis. For example, communications regarding a proposed tender offer
without "commencing" the offer and requiring the filing and dissemination
of specified information, the simplification and integration of disclosure
requirements, and the combination of the existing schedules for issuer and
third-party tender offers into one schedule entitled “ Schedule TO”.

3.2.2.2 Ownership Reporting

Section 13(d) of the Williams Act focuses on open market and privately
negotiated acquisitions of securities subject to the Exchange Act's
registration and reporting requirements. Any person who acquires, directly
or indirectly, more than a five percent beneficial ownership interest in any
class of voting equity security registered pursuant to section 12 must file a
statement of own%%ﬂ p with the SEC within ten days after reaching the five
percent threshold.——~Thus, the purchaser has ten days between the crossing
of the five percent threshold and the disclosure date. This provides a ten day
window for additional undisclosed acquisitions of the target company’s
stock. This permits the acquisition of considerably more than the five
percent threshold before section 13(d)’s early warning disclosures must be
made. Note that this requirement applies whether or not the issuer of the
securitiesisa U.S. companﬁg[)espite numerous attempts to close it, the ten
day window remains open.— Additionally, after the passing of the initial
level, movements of Egre than one percent ownership require amendment
of the filing promptly.

Schedule 13D is the appropriate form for section 13(d) filings. The person
filing must disclose information about itself, its officers, directors, and
principal business as well as any financing arrangements that have been
entered into to finance the purchase.™ Failure to make a timely Schedule
13D filing may result in an injunction against future hases or against
holding a shareholders vote until the violation is cured~~ Disgorgem f
any profits made on shares improperly acquired may also be appropriate.

118 See Regulation of Takeovers and Security Holder Communications, Sec. Act Rel. No.
33-7760 (Oct. 26, 1999) [hereinafter Regulation M& A Release].

1715 U.S.C.S. § 78m(d).

18 See, 15 Sec.Reg. & L. Rep. (BNA) 1156 (June 17, 1983) where an SEC advisory group
recommended that the 13(d) filing should be due in advance of the purchases and 16
Sec.Reg. & L.Rep. (BNA) 793 (May 11, 1984) where legidative proposals by the SEC
included the closing of the ten day window.

1915 U.S.C.S. § 78m(d).

12017 C.F.R § 240.13d-101.

21 See inter alia, SEC v. First City Financia Corporation Ltd., 890 F.2d 1215
(D.C.Cir.1989) (injunction against future purchases), and CNW Corporation v. Japonica
Partners., L.P., 874 F.2d 193 (3d Cir.1989) (injunction against holding a shareholders vote).
122 SEC v. First City Financial Corporation Ltd., 890 F.2d 1215 (D.C.Cir.1989) (requiring
disgorgement of profit from shares purchased after Schedule 13D was due).
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3.2.2.3 Filing and Disclosure

Section 14(d) and applicable SEC rules require the filing of tender offers
along with certain mandated disclosures. Filing requirements are not limited
to the tender offeror but apply to anyone who is recommending in favour of
or against a tender offer covered by the Williams Act. In addition there are
certain substantive requirements for any tender offer subject to section
14(d).

Section 14(d) of the Williams Act requires that any person planning a tender
offer for any class of equity security subject to the registration requirements
of section 12 must file with the SEC al solicitations, advertisements, and
any other material to be used in connection with the tender offer.™ This
filing must take place prior to the distribution of the tender offer materi
and must be updated to reflect material changes and developments.
Regulation 14D sets out the SEC’ s filing and disclosure requirements under
section 14(d). In addition to the long-form filing set out in Schedule TO, the
tender offeror must file ten copies of all additional tender offer material with
the SEC noéﬁter than the date upon which it is first published or
disseminated.™All documents, not only the first formal filing of the initial
offer, used in th der offer and solicitation must be on file with the SEC
prior to their use.

Rule 14d-2 originally provided that a tender offer begins at 12:01 a.m. on
the earliest date of the following events: (1) the first publication of the long
form tender offer file pursuapt-to Rule 14d-4(a)(1), (2) the first publication
of a summary advertisement,~or (3) the first public announcement of the
tender offer, unless within five days of the announcement the bidder makes a
public announcement withdrawing the tender offer or complies with the
disclosure and filing requirements of Rules 14d-3(a), 14d-6, an -4, al
of which require public dissemination of the relevant information.

The revised Rule 14d-2 under the Regulation M&A Release replaces the
rules above with a filing requirement for all written communications that
relates to a tender offer beginning with and including the first public
announcement of the transaction. Under the revised rules, "commencement”
is when the bidder first publ isl"% sends or gives security holders the means
to tender securitiesin the offer.

1215 U.S.C.S. § 78n(d)(1).

12415 U.S.C.S. § 78n(d).

12517 C.F.R. § 240.14d-3(b).

12617 C.F.R. § 240.14d-3. Once it is clear that a tender offer exists, the courts tend to
strictly construe issues relating to the determination of the commencement date. This is the
case since the Williams Act is designed to provide disclosure as early as practicable. See
also, Gerber v. Computer Associates International, Inc., 812 F.Supp. 361 (E.D.N.Y.1993).
27 Rule 14d-4(a)(2) allows summary publications for certain tender offers. 17 C.F.R. §
240.14d-4(8)(2).

%17 C.F.R. § 240.14d-2.

12917 C.F.R. § 240.14d-2 (1999).
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Schedule TO must disclose the name of the bidde’E, name of the target
company and the title of class of securities being sought. It further is
necessary to disclose the source of funds to be used in connection with the
tender offer and the identity and background of the person filing the
document. Also, all past contracts, transactions or negotiations between the
tender offeror and the target company, the purpose of the tender offer and
the bidders plans and proposals for the future with regard to the target
company must be disclosed. Schedule TO must divulge the bidders current
interest in the target and identify all persons retained or employed or
compensated in connection with the tender offer. The bidder’'s financial
statement must be disclosed when the bidder’ s financial structure is material
to an in\ﬁor’s decision whether or not to tender shares in the target
company.

In addition to the disclosures above, the Schedule TO filing must list any
present or proposed material contracts, arrangements, understandings or
relationships between the bidder, its officers, directors, controlling persons
or subsidiaries and the target company or any of its officers, directors,
controlling persons or subsidiaries that would bear upon the target
company’s shareholders decision whether or not to tender the shares.
Furthermore, the applicability of the antitrust laws, or the margin
requi rem% as well as the pendency of material legal proceedings must be
disclosed.

Section 14(d)(3) of the Act provides that in determining the applicable
percentage of outstanding shares of any class of equity securities, securities
held by the_jssuer or its subsidiary must be excluded from the
computation.™ Section 14(d)(4) requires full disclosure according to such
rules as the SEC may promulgate with regard to any solicitation or
recommendation to a target company’s securities holders, either tﬁ)ﬁ'ccept or
reject a tender offer or request for tender made by someone else.™ Section
14(d)(5) provides that all securities deposited pursuant to a tender offer may
be withdrawn by or on behalf of the depositor at any time until the
expiration of the seven days after the first publication of the formal tender
offer, and at any time after sixty days from the date of the original tender
offer or reﬂlﬁst for invitation, unless a different period is provided for by the
SEC rules.

Section 14(d)(6) requires pro rata acceptance of shares tendered where the
tender offer by its terms does not obligate the tender offeror to accept all

130 “The term ‘bidder’ means any person who makes a tender offer or on whose behalf a
tender offer is made [except for atender offer by aissuer].” 17 C.F.R. § 240.14d-1(b)(1).
117 C.F.R. § 240.14d-1.

132 1d.

13315 U.S.C.S. § 78n(d)(3).

13415 U.S.C.S. § 78n(d)(4).

1% 15U.S.C.S. § 78n(d)(5).
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shares tendered.EISecti on 14(d)(7) provides that whenever a person varies
the terms of a tender offer or request before the expiration thereof, by
increasing the consideration offered to the holders of the securities sought,
the person making such an increase in consideration must pay to al persons
tendering securities pursuant to their requests that same price whether or not
the s%itieﬁ were tendered prior to the variation of the tender offer's
terms.

Based on section 14(d) the SEC has adopted the “all holders* and the “best
price’ rules, which have been considered as nec&sarﬁnd appropriate by
the SEC for the implementation of the Williams Act.™ The “all holders’
rules ibit discriminatory tender offers by both issuers and third
parties.™ However, there is an explicit exception in this requirement for
tender offers that exclude one or@ore shareholders in compliance with a
constitutionally valid state statute.

The “best price" rule requires equal treatment for all securities holders, and
thus entitles anyone receiving payment under the tender offer to the highest
consideratiorﬁé_ﬁaid to any other security holder at any time during such
tender offer.—This requirement do not prohibit use of different types of
consideration, and it is not necessary that the different types of consideration
are substantially equivalent in value as long as the tender offer permits the
security holders to elect among the types of consideration offered. When
different types of consideration are offered, the tender offeror may djﬁit the
availability and offer it to tendering shareholders on a pro rata basis.

Section 14(d)(8) of the Act exempts certain tender Offﬁl or request for
tenders from the scope of section 14(d)’s requirements.” The exempted
situations are when the acquirer’s total acquisition of securities within the
preceding twelve mo does not exceed two percent of the outsﬁzst:]di ng
securities of the cl , and when the tender offeror is the issuer.™ The
Act aso gives the SEC exemptive power by rule, regulation, or order from
transactions that will not change or influence the control of the issuer.

13615 U.S.C.S. § 78n(d)(6).

3715 U.S.C.S. § 78n(d)(7).

138 See Sec.Exch.Act. Rel. No. 34-23421 (July 11, 1986).

13917 C.F.R. §8 240.13e-4 and 240.140-10.

1017 C.F.R. §8 240.13e-4(f)(9)(ii) and 240.14d-10(b)(2).

11 17 C.F.R. §§ 240.13e-4(f)(8)(ii) and 240.14d-10(a)(2). See inter alia, Field v. Trump,
850 F.2d 938 (2d Cir.1988) (Purchase of dissident director’s shares during brief purported
withdrawal of tender offer, violated the SEC's best price requirement since the same
premium was not offered to all tendering shareholders.).

14217 C.F.R. §8 240.13e-4(f)(10) and 240.14d-10(c).

%315 U.S.C.S. § 78n(d)(8).

1415 U.S.C.S. § 78n(d)(8)(A).

4515 U.S.C.S. § 78n(d)(8)(B).

1615 U.S.C.S. § 78n(d)(8)(C).
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3.2.2.4 Antifraud Rules

Section 14(e) of the Williams Act is the general antifraud provision that
prohibits material misstatements, omissions, and fraudulent practices in
connection with tender offers.™" Section 14(e) is the only provision of the
Williams Act that is not limited to tender offers directed at securities of
companies that are subject to the Exchange Act’s reporting requirements.
The section appliesto any tender offer.

In determining what is material, it is not necessary to disclose very
preliminary merger discussions that may lead to a tender offer.™ However,
the Supreme Court has held that whether preliminary merger negotiations
have crossed the materiality threshold is a question of fact. The materiaity
of a certain fact depends upon whether a reason&l]e investor would consider
it significant in making his investment decision.

The antifraud provision of the Williams Act supplements the more general
provisions of sections 10(b) and 18(a) of the Exchange Act. It is not unusual
for a target company to attempt to use section 14(e) to obtain a court
injunction against a hostile tender offer.

In Regulation 14E the SEC has set out a series of acts and practices, which
violate section 14(e)’s prohibitions. Similarly to section 14(e), Regulation
14E appliesto all tender offers. Rule 14e-1 requires that any person making
atender offer must hold the offer open foﬁgj least twenty business days from
the date upon which it is first published. ™ After amendments in 1986, the
twent siness days period also applies to tender offers made by the
issuer.—— Further amendments in 1991 created an aternative sixty calendar
day period when a tender offer is part of a transacbiﬁl involving
reorganisation of one or more partnerships into another entity.

Rule 14e-1(b) further provides that the tender offeror may not increase or
decrease the terms of the offer, the type of consideration, or the deder's
soliciting fee, unless the tender offer remains open for at | business
from the publication of the notice of such increase or decrease.~ According
to Rule 14e-1(c) it is unlawful practices for atender offeror to fail to pay the
consideration offered or return the securities ten%%ed promptly after either
the withdrawal or termination of the tender offer.~ Rule 14e-1(d) makes it
unlawful to extend the length of the tender offer without issuhggl a notice of
such extension by press release or other public announcement.

Y715 U.S.C.S. § 78n(e).

148 Staffin v. Greenberg, 672 F.2d 1196 (3d Cir.1982).

9 Basic, Incorporated v. Levinsson, 485 U.S. 224, 108 S.Ct. 978, 99 L.Ed.2d 194 (1988).
1017 CF.R. § 240.14e-1(a).

151 Sec.Exch.Act Rel. No. 34-22788 (Jan. 14, 1986).

152 Sec. Act Rel. No. 33-6922 (Oct. 30, 1991). These types of transactions are generally
known as roll-up transactions.

15317 C.F.R. § 240.14e-1(b).

15417 C.F.R. § 240.14e-1(c).

15517 C.F.R. § 240.14e-1(d).



The shareholders tendering shares registered under section 12 of the
Exchange_ Act may exercise withdrawal rights until the tender offer
expires.~As enacted, the Wiliams Act required only that withdrawal rights
be available, (i) for the first seven days after publication of the offer, and (ii
during the period commencing 60 days from the date of the original offer.
However, the SEC through its rule making capability extended the
withdrawal period. There are no statutory requirements that withdrawal
rights be provided if unregistered shares are sought.

It follows from Rule 14e-2 that whenever atender offer is made for a target
company’s shares, the target company has ten business day: m the first
date upon which the tender offer is published to respond.™ The target
company’s management must make one of the following responses during
the ten day period: a recommendation of acceptance or regjection of the
tender offer, an expression of no opinion with a decision to remain neutral
towards the Ofltmgil or that it is not able to take a position with respect to the
bidder’s offer.~ This statement must include al reasons for the position
taken. In setting forth its reasons, the target company’s management is
subject to al of the rules concerning materiality aﬁg/]ell as the potentia civil
and criminal liabilities for material misstatements.

Rule 14e-3 prohibits insider trading during a tender offer.h'?lI This rule
supplements the insider trading prohibitions that are found in Rule 10b-5,
the Insiders Trading Sanctions Act of 19%?[’@ The Insider Trading and
Securities Fraud Enforcement Act of 19887 In addition to insiders of the
target company the prohibitions also apply to anyone else: “who is in
possession of material information relating to such tender offer which
information he knows or has reasons to know is non-public and which he
knows or has reason to know has been acquired directly or indirectly from
(1) the offering person, (2) the issuer of the securities sought or to be sought
by such tender offer, or (3) any officer, director, partner or employee or %
other person acting on behalf of the offering person or such issuer...”.
According to the rule there is no violation if the transaction was an
independent investmentﬁglﬁision rather than based on knowledge of material
non-public information.

Rule 14e-4 is designed to prevent tendering of shares that are not actualy
owned. he rule prohibits short tendering and hedged tendering by market

1% 17 C.F.R. § 240.14d-7(a) (1996).
57 See 15 U.S.C.S. § 78(d)(5).
15817 C.F.R. § 240.14e-2.

159 |d

10 Hazen, supra note 9, at 637.
16117 C.F.R. § 240.14e-3.

162 Hazen, supra note 9, at 638.
19317 C.F.R. § 240.14e-3(b).

184 4.

1517 C.F.R. § 240.14e-4.
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professionals in tender offers for less than the target company’s outstanding
stock. The former is the practice of tendering or guar iNng Securities not
owned by the person making the tender or guarantee™" The latter occurs
when market professionals sell on the open market that portion of their
target compa%oldi ngs that they estimate will not be accepted by the
tender offeror.

3.2.2.5 Disclosure of Management Turnover

Tender offerswill, just as any transfer of corporate control, frequently result
in a shift in corporate management. Therefore, it is not uncommon to find
tender offers containing agreements relating to management turnover and
the election of new directors. These control transfers can raise problems
under state law ing to invalid control premiums and other breaches of
fiduciary duties™ In order to prevent such problems the Williams Act
superimposes certain disclosure obligations.

Full disclosure is required by section 14(f) of the Williams Act when a
tender offer for equity securities subject to the Act’s reporting requirements
contains agreements concerning the designation of new directors otherwi
than through a forma vote a a meeting of securities holders.
Contemplated management turnover, including any arrangement rﬁel%ardi ng
the make-up of the mgjority of the directors, also must be disclosed.

Rule 14f-1 provides for specific disclosures in the event there is going to be
a change in the majority of directors otherwise than at a sharehold%a
meeting, in a transaction subject to either section 13(d) or section 14(d).
At least ten days prior to the taking of office by such a new director, the
issuer must file with the SEC and transmit to all security holders of record
who would have been entitled to vote for the election at a meeting, al the
information r%ding the director that would otherwise be required in
Schedule 14A.7“The purpose of section 14(f)’s disclosure requirements is
to assure that all shareholders are aware of any changes in management
control that are being effected without a shareholder vote.

3.2.2.6 Purchases Outside the Bid
Under the Regulation M&A Release, 10b-13 of the Securities
Exchange Act was replaced by Rule 14e-5.-"*Basically, both the new and

1%6 See, Merill Lynch, Pierce, Fenner & Smith, Inc. v. Bobker, 636 F.Supp. 444, 445
(S.D.N.Y.1986), reversed 808 F.2d 930 (2d Cir.1986).

"7 See, id. at 446.

168 Hazen, supra note 9, at 642.

%915 U.S.C.S. § 78n(f).

170 1d.

117 C.F.R. § 240.14f-1.

2 1d., and 17 C.F.R. § 240.14a-100. The basic feature of Schedule 14A is that it calls for
disclosure of the nominee's past experience in office.

13 17 CFR. § 240.14e5 (1999). Regulation of Takeovers and Security Holder
Communications, Sec. Act Rel. No. 33-7760 (Oct. 26, 1999).

36



the old rule prohibits a person who is making a cash tender offer or
exchange offer from purchasing or arranging to purchase, directly or
indirectly, the security that is the subject of the offer (or any security that is
immediately convertible into or exchangeable for the subject security),
otherwise than as part of the offer. What the SEC did when Rule 10b-13 was
replaced b)ézfule 14e-5 was to codify severa interpretations and
exemptions.

3.3 Takeover Regulation in the United Kingdom

3.3.1 Introduction

As mentioned above, the takeover regulation in the United Kingdom is
based on a non-statutory system of self-regulation. In fact, the Takeover
Panel and the City Code was created in the late 1960s in response to
mounting concerns about unfair practices in connection with takeover bi[?%l
and under the threat of legidation by the Prime Minister, Harold Wilson.
The Takeover Panel and the City Code operate principally to ensure fair and
equal treatment of all shareholders in relation to takeovers.

3.3.2 Governing organ

The Takeover Pandl is a non-government, non-statutory body that regulates
the conducts_of takeover bids. It comprises of members of the business
community.— It is quite independent from the Securities and Investments
Board and the Department of Trade and Industry. Its main purpose is to
ensure the target company shareholders are fairly and equitably
treated.” The Takeover Panel works oEz_Eﬁ day-to-day basis through its
executive, headed by the Director General.

The Takeover Panel co-operates with other regulatory authorities, such as
the Securities and Investments Board, the Department of Trade and Industry,
the London Stock Exchange, and the Bank of England. The co-operation
extends to the mutual exchange of information and, where appropriate,
reporting breaches of the City Code to the relevant authority. The T ver
Panel works closely with the Stock Exchange in monitoring dealings.

174 See Regulation M&A Release, supra note 116.

175 | ee, supra note 107, at 192, and Greene, Curran, and Christman, supra note 1, at 830.
176 See above 3.1.5 at note 104.

77| _ee, supra note 107, at 193.

178 The City Code, at Introduction 2(b).

1 The City Code, at Introduction 2(c).
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3.3.3 TheCity Code

3.3.3.1 Background

The City Code is based upon ten general principles, which are essentially
statements of good standards of commercial behavior. Th eover Panel
applies the principles in accordance with their spirit.™ The genera
principles are supplemented with a set of more detailed rules, which provide
guidance in specific instances.

Because, the City Code’'s genera principles are expressed in broad terms,
and because the rules are not framed in technical language, it-is the spirit of
the Code and not merely the letter that must be observed.™ As a resullt,
takeover participants in doubt of the City Code's operation are encouraged
to approa%l the Takeover Panel for interpretation of its rules and
principles.™ A decision on the interpretation of the rules can usuallyL;LlafgI
obtained within 24 hours as the Panel’s Executive meets each morning.
Furthermore, the Takeover Panel may modify or relax the application of a
rule if it considers that, in the particular circumstances of the case, it would
operate unduly harshly or in an Lﬁgﬂec&warily restrictive or burdensome, or
otherwise inappropriate, manner.” This approach produces fast, efficient
and flexible administration of the City Code.

There is a possibility for parties and aggrieved shareholders toﬁgpeal the
decision of the executive to the Takeover Panel for a hearing,~ and the
executive may institute disciplingry proceedings when it considers that there
has been a breach of the Code.™"If the Panel considers that there has been a
breach of the Code, a disciplinary action is taken.™" The financia
community of the United Kingdom treats those disciplinary actions with
great seriousness.

The Panel’s recommendation to withhold a violator's ability to use the
facilities of the securities market will in most cases result in requirements
from self-regulatory groups that member firms should not deal with the

180 The City Code, at Introduction 3(a).

181 1d.

182 Tony Shea, Regulation of Takeoversin the United Kingdom, 16 Brook J. Intl’l L. 89, 91-
92 (1990).

183 Wwilliam Staple, The Takeover Panel, in A Practitioner’s Guide to the City Code on
Takeovers and Mergers, 8-9, 1995 Edition, City & Financial Publishing, Chobhanm/Surrey,
1995.

184 The City Code, at Introduction 3(a).

185 The City Code, at Introduction 3(c).

188 The City Code, at Introduction 3(d).

187 |d. If the Panel finds there has been a breach of the code, it may have recourse to: (i)
private reprimand; (ii) public censure; (iii) reporting the offender's conduct to another
regulatory authority; (iv) taking action for the purpose of the requirements of the FSA and
the SIB, relevant SROs which oblige their members not to act for the offender in a takeover
or in certain other transactions; and /or (V) requiring further action to be taken, as the Panel
thinksfit.
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violator in connection with takeovers.™ When a practitioner is publicly
censured forﬁle violations, his or her professional standing is ”severely
diminished”.

3.3.3.2 Applicability

The City Code applies to offers for al listed and unlisted public companies
resident in the United Kingdom, the Channel Island or the Isle of Man as
determined by the Takeover Panel. ™~ The Code is concerned with takeover
and merger transactions, however effected, of all relevant companies.
Howev%it does not apply to offers for non-voting, non-equity share
capital.

3.3.3.3 General Principles
The general principles of the City Code require thatE.I

(1) All Shareholders of the same class of an offeree company must be
treated similarly by an offeror.

(2) During an offer, the offeror, offeree and their advisers provide all
shareholders with the same information.

(3) An announcement should only be made when the offeror is sure it can
implement the offer.

(4) Shareholders should be given, and alowed, sufficient time to consider
all relevant information.

(5) Any document or advertisement for shareholders should be prepared
with great care and accuracy.

(6) All parties to an offer act to prevent the creation of a false market in the
securities of any party to that offer.

(7) If a bona fide offer has been made or is imminent, no action should be
taken to frustrate that offer without approval of the shareholders.

(8) Rights of control should be exercised in good faith.

(9) Directors only have regard to shareholder, employee and creditor interest
when giving advice to shareholders.

(10) Where control of a company is acquired by persons acting in concert or
consolidating their interest, the persons involved be normally required to
make a general offer to the other shareholders.

The City Code contains 14 sections divided into 38 detailed rules. The
following presentation will be limited to some of the Rules that are most
relevant for this survey.

188 Shea, supra note 182, at 95.

189 Staple, supra note 183, at 11.

1% The City Code, at Introduction 4(a).

191 The City Code, at Introduction 4(b).

192 See the City Code, at General Principles.
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3.3.3.4 Mandatory bids

Rule 9.1(a) of the City Code require that a person that acquires shares which
carry 30 percent or more of the voting rights of a company shall undertake a
bid for al the outstanding equity shares of the target company. In fact, Rule
5.1(a) of the City Code prohibits, subject to certain exceptions, an offeror
from crossing the 30 percent threshold unless a public offer is to be
undertaken.

A mandatory bid must %conditional upon 50,1 percent of the outstanding
shares being tendered.~ The bidder cannot condition the bid on, for
instance 90 percent acceptance. The mandatory bid must be for cash, or
include a cash alternative at a price at least as high as the rﬂgﬁimum price
paid by the bidder during the previous twelve months™— Finaly, a
mandatory bid, unlike a voluntary bid, cannot contain conditions other than
the acceptance condition, except in relation to theéﬁl]K. Monopolies and
Mergers Commission and the European Commission.

3.3.3.5 Ownership reporting

The City Code is sup;aﬁnented by the SARs, which create ownership-
reporting requirements. The SARs are designed to prevent so called
“dawn raids’, characterised as substantial acquisitions of shares through
market purchases or otherwise in arelatively brief period of time withaut the
knowledge of the issuer, and to promote accelerated disclosure™" The
SARs require any person whose ownership of an issuer’'s securities goes
over a 15 percent threshold to notify the corﬁﬁny and the London Stock
Exchange of thisfact by the next business day.

Furthermore, English Company Law sets up a three percent threshold for
movements in relations to dealings. Movement in either direction across the
three percent ownership threshold requires notice to the company within two
days of dealing, and to the London Stock Exchange without delay.

3.3.3.6 Commencement of the offer

A potential bidder may be required to make a brief public announcement
regarding its intention to make an offer. That announcement shall include:
the terms of the offer, the identity of the bidder, details of existing or
anticipatedﬁgﬁlareholdings by the bidder, and a description of relevant
conditions.”" - The announcement typically arises as a result of the bidder

19 The City Code, Rule 9.3(a).

194 The City Code, Rule 9.5(a).

1% The City Code, Rule 9.4.

1% The SARs are issued and administered by the Takeover Panel.

97 Blank, Greystoke, Weinberg, supra note 78, at 2023, and Greene, Curran, and
Christman, supra note 1, at 838.

' The SARSs, Rule 3.

% The Companies Act 1985, sections 198-210.

20 The City Code, Rule 2.5(b).
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communicating its “firm intention to make an offer”.“— After public
announcement, the bidder must mail its %fafﬁring document to the target and
its sharehol ders within twenty-eight days.

3.3.3.7 Offer periods and extensions

The City Code provides that an must be held open for at least twenty-
one calendar days after posting.” If the offer becomes unconditional, it
must remain open for aéafast an additional fourteen calendar days period to
enabl e others to accept.

An offer is required to be declared “unconditional as to acceptances’ (i.e.,
the minimum acceptance level set for the offer must have been sﬁisfigg%l
within sixty calendar days of the mailing of the offer documents.
Furthermore, the offer must be declared “wholly unconditiona” (i.e., subject
to no remaining conditions) within twenty-one calendar days of the first
closing date Orl-Z%Iﬁ-Jthe date the offer becomes or is declared unconditional as
to acceptances. = The effect is a maximum offer period that may last up to
eighty-one calendar days after posting.

3.3.3.8 Withdrawal rights

The term “withdrawal rights’ refers to the ability of a tendering shareholder
to withdraw the shares prior to a bidder’ s purchase of them. Unless the offer
has already been declared unconditional as to acceptances, withdrawals must
be permitted from the date, which is twenty-one calendar days after the
initial closing date (the closi rgi(ljate Is typical twenty-one days after the
mailing of the offer document).

As a result, if the offer has not been declared unconditional as to
acceptances within forty two calendar days of its mailing, tendering
shareholders can withdraw their shares until the earlier of (a) the offer being
declared un itional as to acceptances, or (b) the final time for lodging of
acceptances.” After an offer is declared wholly unconditional, the bidder
must keep the offer open for additional acceptances for a subseqtlﬁt
fourteen day period, but during this period no withdrawals are permitted.

3.3.3.9 Purchases outside the bid
A bidder can purchase shares prior to the offer, as well asin the open market
during the offer. However, the bidder must pay those shareholders tendering

%! see the City Code, Rule 2.5(a).
%2 See the City Code, Rule 30.1.
03 The City Code, Rule 31.1.

2% The City Code, Rule 31.4.

%5 The City Code, Rule 31.6.

2% The City Code, Rule 31.7.

%7 The City Code, Rule 34.

28 Seeid.

% see the City Code, Rule 31.4.
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through the formal mechanism at least as much as other sellers rerﬁizl]ed
from the bidder during the bid and hree months preceding the bid.“"In
addition, an “exempt market maker”=——connected to the offer by virtue of its
affiliation with the bidder’s financial advisors is permitted to carry on its
normal market making activities in the targ% securities, subject to certain
reporting requirements and other limitations.

3.3.3.10 Disclosure

The City Code sets out specific information requirements for the offer
document where th eror is incorporated under the Companies Act 1985
(or its predecessorsf= and listed on the London Stock Exchange.== The
target company is required to circulate its views on the offer, including any
aternative offers, and to informits shareholders of any advice it receives
from its independent advisors.~~ The target company must advice its
shareholdersIZ_J%t_l its view within fourteen calendar days of the offer being
commenced.

219 gee the City Code, Rule 6.

2 An exempt market-maker is a person who is registered as a market-maker with the Stock
Exchange in relation to the relevant securities, or is accepted by the Panel as a market-
maker in those securities, and, in either case, is recognised by the Panel as an exempt
market-maker for the purposes of the Code. See the City Code, at Definitions.

212 The City Code, Rule 38.

23 Almost al U.K. companies are incorporated under one of the Companies Acts, the first
of which was recognised in 1948. Only companies organised before 1860, and certain
specialised entities (e.g., trade unions, trusts and building societies, which are similar to
thrifts) remain outside the ambit of these acts. See Gower, supra note 54, at 3-4.

24 See the City Code, Rule 24.2(a)(i) - The offer document must contain the following
information about the offeror, whether the consideration is securities or cash: (1) for the last
3 financia years for which the information has been published, turnover, net profit or loss
before and after taxation, the charge for tax, extraordinary items, minority interests, the
amount absorbed by dividends and earnings and dividends per share; (2) a statement of the
assets and liabilities shown in the last published audited accounts; (3) all known material
changes in the financial or trading position of the company subsequent to the last published
audited accounts or a statement that there are n