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Summary

This thes's examines the relationship between international law protecting refugees
and nationd legidation in Sweden and in the UK. Internationa protection is
afforded by the 1951 Geneva Convention Relating to the Status of Refugees. But
aso generd internationa human rights instruments are rlevant. These include the
Universd Declaration of Human Rights, the International Covenant on Civil and
Politicd Rights, the Internationa Covenant on Economic, Culturd and Socid
Rights, the United Nations Convention Againg Torture and Other Crue, Inhuman
or Degrading Trestment or Punishment and the European Convention for the
protection of Human Rights and Fundamentad Freedoms. The most important
right benefiting refugees is that of non-refoulement, i.e. the right not to be sent
back to the frontiers of territories where one's life or freedom would be
threatened on account of race, religion, nationality, membership of a particular
socid group or politica opinion; or where one would risk being subjected to
torture or other crud, inhuman or degrading trestment.

In both Sweden and the UK various measures to keep the number of asylum
seekers and refugees down are employed. These can be broadly categorized in
mesasures of containment and measures of deterrence. The former are measures
which have as thar direct object to keep potential asylum seekers and refugees
out of the territory of the country of refuge, or cut short the duration of their stay
there. The latter are a mixture of redtrictive and punitive measures taken in the
country of asylum. Nationd rules in Sweden are found primarily in the 1989 Act
on Aliens (Utlanningslagen), and in the UK in the "Asylum and Immigration
Ad'.

Mesasures of containment include visa requirements, carrier sanctions, pre-frontier
training and assstance programmes, safe third country and safe country of origin.
Visa requirements is the primary measure of containment. There is no possibility
to gpply for avisa on the grounds of seeking asylum in Sweden. In the UK thisis
possible, dthough only to a very limited extent. Denying a potential asylum seeker
a visa could violate aticle 3 of the European Convention on Human Rights.
Nationd legidation in Sweden and in the UK on carrier sanctions, pre-frontier
traning programmes, safe third country and safe country of origin probably
conform with internationa law. To comply with the principle of non-refoulement,
the safe third country measure must not be used mechanicdly. Safe country of
origin ligs may only be used informaly, as an adminidreive tool rasng a
presumption that there is no risk of persecution. Neither Sweden nor the UK
have forma safe country of origin ligs.

Measures of deterrence include detention and retention, limitation of welfare
benefits and negative language and propaganda directed towards asylum seekers
by State officids. As for detention, policy in the UK results in large numbers of



asylum seekers being kept detained for prolonged periods. This probably often
leads to violations of article 9 of the International Covenant on Civil and Political
Rights and article 5 of the European Convention on Human Rights, which prohibit
arbitrary arrest or detention. Also, there is no proper appea procedure in
detention cases in the UK, only a bail hearing which focuses on guarantees for
good behaviour rather than on the lawfulness of the detention. This possibly
violates article 5.4 of the European Convention on Human Rights and article 9.4
of the International Covenant on Civil and Political Rights. Wefare benefits for
asylum seekers are kept to a minimum in both Sweden and the UK. The system
for socid assstance to asylum seekers in the UK is possibly discriminatory, in
violation of article 26 of the International Covenant on Civil and Political Rights.

Even if discrepancies are found between nationa legidation and the international
ingruments, it can be hard for individuas to enforce internationa law. United
Nation's conventions generdly have monitoring Committees, but there are only
limited possibilities for individua petitions and the Committees lack enforcement
power. However, if there is a violation of the European Convention on Human
Rights, individud complaints can be made to the European Court of Human
Rights. Its decisons are binding on Member States. Neither in Sweden nor in the
UK can internationd law be invoked in nationa courts.

Clear violaions of internationa law are thus rare in Sweden and the UK. One
reason is that nationd legidation is largely of a procedurd naure. Materid
substance is kept to the level of policy, which it is harder to examine. Nationd
legidation on immigration and asylum in Western European States is likely to
become even more redtrictive in the future. In the UK, cdls have been made to
have the Geneva Convention rewritten to alow for a limitation to the principle of
non-refoulement.



Preface

"Minister admits asylum sysem has collapsed®, "Thousands of refugees
vanished®, "The number of asylum seekers up by 50%" [my trandation]. These
were some of the headlines frequently seen in newspapers in both the United
Kingdom and Sweden from November 2000 to February 2001. In the UK a
Home Office officiad admitted to the Times that the asylum system has collgpsed”.
There was a backlog of 74,380 applications for asylum waiting to be examined”.
Meanwhile severd hundred thousands of failed asylum seekers remained illegdly
in the countny®. In March 2000 grest efforts had been put in. 3,000 asylum
applications were dealt with per week’, but at the end of the year this figure had
dropped again, and even as applications were being processed, the authorities
clamed they were facing severe difficulties locating the 80% of asylum seekers
whose applications had been rejected. to deport them from the country?. This
was the background for British Home Secretary Jack Straw in February 2001
trying to convince his European colleagues there is a need for tougher laws on

asylum.

Also in Sweden the dtuation was deemed critical according to the media. The
number of asylum seekers was said to be up by 50% in 2000 and a further
increase was expected in 2001. This lead the Swedish Migration Board to
announce that amost SEK one hillion was needed to meet budget demands”®
Public opinion, however, differed between the two countries. While in the UK it
was fet that there was an urgent need to rewrite the Geneva Convention on the
Status of Refugees to enforce tougher laws on asylum'®, politicians and journdists
in Sweden clamed nationd legidation and policy in the European countries were
dready violating asylum seekers rights according to international law**. Concerns
were expressed about an undesired "fortress Europe’.

At this moment Britain is preparing for the June 7 generd eection. Both Labour
and the Conservatives have made the reception of asylum seekers an eection
topic. The Consarvative leader, William Hague, initiated the debate by stating that
if the Conservatives were to win the dection, asylum seekers would be kept in
detention for the duration of the process determining their asylum claim. Labour's

! The Times, 8 Nov. 2000.

2 The Times, 22 Nov. 2000.

® Sydsvenska Dagbladet, 2 Feb. 2001.
4 The Times, 8 Nov. 2000.

® The Times, 25 Nov. 2000.

® The Times, 8 Nov. 2000.

" The Times, 22 Nov. 2000.

8 The Times, 22 Nov. 2000.

® Sydsvenska Dagbladet, 2 Feb. 2001.
1 The Times, 6 and 7 Feb. 2001.

! Sydsvenska Dagbladet 14 March 2001.



Jack Straw countered with a promise to put a fixed annua limit to the number of
asylum seekers who would be alowed to stay in the UK. *2

Congdering the current debate and the arguments put forth by both those in
favour and those opposed to admitting asylum seekers into Western Europe,
what rights do refugees actudly have according to internationd law? Which are
the main internationd legidative indruments in the fidd? And is it true that the
rights they afford asylum seekers are currently violated by nationd legidation as
States try to curb the number of asylum seekers arriving in Europe?

2 Euronews, Sunday 20 May 2001.



Abbreviations
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CAT
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ECHR
EU
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ICCPR
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UN
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Universd Dedaraion of Human Rights

United Kingdom

United Nations

United Nations High Commissioner for Refugees
Utlénningsforordningen

Utlanningdagen



1 Introduction

1.1 Subject and aim

This thess will ded with the relaion between nationd law and internationa law
protecting refugees. Western European States are gradudly adopting more and
more redrictive attitudes towards asylum clams. The thess will compare the
obligations under internationd refugee and human rights law with nationd laws
and policies amed a reducing the number of asylum seekers arriving in a nation.
The purpose is to determine to what extent such nationd legidation conflicts with
the internationa obligations of States. In order to reach a concluson it is
necessary to perform an analyss on how far the rights of refugees/obligations on
States actually extend. This thesis concentrates on Western European States. The
problems concerning Africans and Asans seeking refuge in neighbouring countries
raise dtogether different issues and will not be discussed here. Asit is beyond the
scope of this work to investigate the legidation and policies of every single
Western European nation, the United Kingdom and Sweden have been chosen to
serve as examples. There are a number of reasons why these countries were
chosen. Firdly, they are countries with which | am very familiar. Swveden is my
native country, but | have aso lived in the UK for five years. Secondly, debate on
immigration and asylum is intense in both countries, but the higtoricad nature of
immigration in the UK differs very much from that of Sweden. Thirdly, the UK
has taken on aleading role in the cdls for tighter laws on asylum in Europe. It is
aso the am of the thessto give some indght into the possihilities for individuds to
invoke rights afforded by internationa law, should nationd legidation prove to
violaeit.

1.2 Measures of containment and deterrence

The garting point of the discussion is the notion of measures of containment and
measures of deterrence. The former are measures, such as visa requirements,
which have as their direct object to keep potentia asylum seekers and refugees
out of Western States borders or at least cut short the duration of their stay.
Deterrence measures is a mixture of redtrictive and punitive measures taken in the
country of asylum.

1.3 Sources

As agenerd reference on refugees rightsin internationd law according to current
practice, | have used Goodwin-Gill's "The Refugee in International Law". For
explanations on how the Swedish Immigration Act is to be construed,
"Utldnningdagen” by Wikrén and Sandegd (employees of the Swedish Migration



Board) has been used extensvely, and for the British Immigration and Asylum
Act, "The New Immigration Law™" by Macdondd. As for British policy on visa
matters and asylum, the British Home Office home page on the internet has been
extremey informative. As background reading and for the historical overview
"British Immigration Policy snce 1939" by lan Spencer has proved useful. For
andyds on the scope of various provisons in internationa humean rights treeties,
Noll's Negotiating Asylum has been valuable for the discusson on messures of
containment. Apart from that, a large number of articles by inter dia Banks and
Cholewinski from periodicas such as the "Internationa Journal of Refugee Law”
has been referred to.

1.4 Outline

The thess will gart with afarly concise look a the main internationa instruments
cregting rights for refugees, chapter two. This will be followed by an introduction
to British and Swedish nationd laws on immigration and asylum, including a brief
higtorica review, in chapter three. The main part of the thess, chapters four and
five, will ded with various measures of containment and deterrence as they are
expressed in the laws of the UK and Sweden. It will analyse the compatibility of
in turn: visa requirements, carrier sanctions, pre-frontier training and assstance
programmes, the notion of safe third country and safe country of origin; detention
and retention; denid or limitation of welfare benefits, negative propaganda and
language about asylum seekers and refugees applied by State officids with
obligations under internationa law. In chapter Sx we will look &t the possibilities
of enforcement for individud refugees and asylum seekers whose rights,
according to internationd law, have been violated. Findly, in chapter seven, some
conclusonswill be drawn.




2 International law

We shdl dat out by a brief introduction to internationa legidation offering
protection for refugees and asylum seekers. This will include some generd human
rights ingruments. The provisons of these insruments will be discussed in greater
detall in the sections below as they become relevant. We will first look a some
universa instruments, before going on to regiond European ones. Both the UK
and Sweden have ratified dl the Conventions described here.

2.1 Universal instruments

2.1.1 Refugee law

The two world wars created an unprecedented number of refugees. In 1945 the
United Nations (UN) was established. The world was anxious to make sure there
would never again be war on such a scale. The refugee problem was particularly
acute in Europe. The new world organisation was acting to promote the efforts of
rebuilding Europe. To ded with the refugee issue, the United Nations High
Commissioner for Refugees (UNHCR) was set up in 1949™. In 1951 this was
followed by a Convention Relating to the Status of Refugees™.

2.1.1.1 Geneva Convention Relating to the Status of Refugees

Though there have been calls for its reformation™, the 1951 Geneva Convention
Reating to the Status of Refugees™ has until today remained the main internationd
ingrument benefiting refugess’”. Art. 1A(2) gives a definition of who is to be
regarded as a"refugee”. A person shal be seen asarefugeeif he

"[a]s aresult of events occurring before 1 January 1951 and owing to a well-founded fear of
being persecuted for reasons of race, religion, nationality, membership of a particular social
group or political opinion, is outside the country of his nationality and is unable or, owing
to such fear, is unwilling to avail himself of the protection of that country."

The definition thus includes a time limit, but the Convention aso contains a
geographicd limitation in article 1B (1), according to which the phrase "events
occurring before 1 January 1951" isto be construed as elther "events occurring in
Europe before 1951", or "events occurring in Europe or esewhere before 1
January 1951". This reflects the disunity between the Convention parties, some of

B Wikrén, p. 26. (References to "Wikrén" are to the 6th edition unless otherwise stated.)
“Wikrén, p. 28.

' The Times, 7 Feb. 2001.

1® Convention Relating to the Status of Refugees, 189 UNTS 150 of 28 July 1951.

" Goodwin-Gill, p. 20.



which were afrad to commit themsdaves to too heavy obligations. Contracting
parties were to state which of the aternatives they were acceding to. *®

The mog important clause in the Convention and in fact in Refugee Law in
generd, is art. 33 on non-refoulement. It is linked with art. 32 which prohibits
expulson of refugees lawfully in a Contracting State's territory. Art. 33 goes
further than art. 32:

"No Contracting State shall expel or return ("refouler") a refugee in any manner whatsoever
to the frontiers of territories where hislife or freedom would be threatened on account of his
race, religion, nationality, membership of a particular social group or political opinion."

Though not immediately clear from the provison itself, European States have
agreed that the principle of non-refoulement should gpply not only to recognised
refugees, but to asylum seekers arriving at European States borders too™.

Other articles in the Convention provide that it shdl be gpplied in a non-
discriminatory fashion (art. 3) and that Contracting States shall accord to refugees
within their territories treatment at least as favourable as that accorded to their
nationas as regards freedom to practise their rdigion (art. 4); the right to engage
in wage-earning employment (art. 17); to housng (at. 21); to eementary
education (art. 22.1); to public relief (art. 23); and as regards labour legidation
and socid security (art. 24). As for other matters, including access to higher
education (art. 22.2), treatment must not be less favourable than accorded to
other diens (art. 7). Refugees shdl have free access to the courts of law on the
territory of dl Contracting States (art. 16), and enjoy freedom of movement
within the territory of the Contracting State of refuge (art. 26.).

2.1.1.2 1967 New York Protocol

The 1967 Protocol relating to the Status of Refugees™, the "New York
Protocol”, was adopted to give States the possibility of acceding to the Geneva
Convention without its limitations on time and geographic area. The Protocol
offers an dternative to the Convention refugee definition. In the Protocol the
phrase "as a result of events occurring before 1 January 1951" is omitted (art.
1.2), thus making the definition generdly gpplicable in time. States sgning the
Protocol are so committed to apply the Convention without any geographic
limitation (art. 1.3).

8 Wikrén, p. 28.
¥ Noall, p. 432.
 Protocol relating to the Status of Refugees, 606 UNTS 267 of 31 January 1967.



2.1.2 Human Rights Law

Human Rights Law is a separate branch of internationa law, but as its provisons
are genardly gpplicable, human rights instruments are of course of reevance in
refugee matters too. We will here look briefly a some provisons in human rights
law that could potentialy be of vaue to refugees and asylum seekers.

2.1.2.1 Universal Declaration of Human Rights

Two artides in the well-known 1948 Universd Dedaration of Humen Rights™
(UDHR) are of particular interest, articles 13 and 14. According to art. 14
everyone has the right to seek and to enjoy in other countries asylum from
persecution. Art. 13 gives everyone the right to freedom of movement within the
borders of each State. Also, everyone has the right to leave any country, including
his own, and to return to his country (art. 13.2). It must be kept in mind that the
UDHR is amply a non-binding lig of human rights that member States "pledge’
themsdves to "promote’, athough parts may have become binding as customary
law?.

2.1.2.2 Convention Against Torture

The 1984 United Nations Convention Againg Torture and Other Cruel, Inhuman
or Degrading Trestment or Punishment®® (CAT) further expands on the non-

refoulement provison from the Geneva Convention. It states that no State Party
shall expd, return ("refouler”) or extradite a person to another State where there
are subgtantiad grounds for believing that he would be in danger of being subjected
to torture (art. 3.1). To determine whether there is such a risk, States have to
take into account, among other things, the existence in the State concerned of a
consistent pattern of gross, flagrant or mass violations of human rights (art. 3.2).

2.1.2.3 International Covenant on Civil and Political Rights

The 1966 Covenants on Civil and Political Rights* (ICCPR) and on Economic,
Socid and Culturd Rights (see below), were intended to transform the principles
from the UDHR into binding and detailed rules of lanv™. In the ICCPR the
principle of non-refoulement (art. 13) and prohibition on torture, cruel, inhuman or
degrading treatment and punishment are reiterated (art.7).

#! Universal Declaration of Human Rights, UNGA resolution 217 A(I11) of 10 December 1948.
# Malanczuk, p. 213.

% United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, UNGA resolution 39/46 of 10 December 1984.

 |nternational Covenant on Civil and Political Rights, 999 UNTS 171 of 16 December 1966.
» Malanczuk, p. 215.
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Articles 9 and 10 are important as regards the trestment of asylum seekers during

the assessment of their clam. Art. 9 dates that everyone has the right to liberty
and security of person. No one shall be subjected to arbitrary arrest or detention.

No one shal be deprived of his liberty except on such grounds and in accordance
with such procedure as are established by law (9.1). Anyone who is deprived of

his liberty by arrest or detention shal be entitled to take proceedings before a
court, in order that that court may decide without delay on the lavfulness of his

detention and order his release if the detention is not lawful (art. 9.4). Article 10

gives further provisons on the trestment of detained persons.

States undertake to ensure that any person whose rights or freedoms, as
recognised in the Covenant, are violated shdl have an effective remedy,
notwithstanding that the violation has been committed by persons acting in an
officid capacity and that any person daiming such a remedy shdl have his right
thereto determined by competent judicid, adminidrative or legidative authorities.
Such remedies shdl be enforced when granted (art. 2.3).

2.1.2.4 International Covenant on Economic, Social and Cultural
Rights

Like the ICCPR, the Internationa Covenant on Economic, Socid and Cultura
Rights® (ICESCR) was intended to transform principles from the UDHR into
detailed rules of law®’. Art. 2 dtates that each State Party undertakes "to take
deps to the maximum of its avalable resources, with a view to achieving
progressively the full redisation of the rights recognized in the present Covenant”.
Though not al experts agree®®, this is generdly thought to mean that the ICESCR
does not contain immediately binding obligations, but is rather a programme
depending on the goodwill and resources of States. There is only a long-term

legdl obligation.?

The rights protected in the ICESCR are of interest primarily when examining
socia security and welfare benefits for asylum seekers. Reevant articles include,
at. 6 (right to work), art. 9 (right to socid security), art. 12 (right to medical
sarvice) and art. 13 (right to education).

% |nternational Covenant on Economic, Social and Cultural Rights, 14531 UNTS 993 of 16
December 1966.

# Malanczuk, p. 215.

%8 Cholewinski, p. 492.

# Malanczuk, p. 216.
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2.2 Regional instruments

2.2.1 European Convention on Human Rights

This thesis will, as stated above, concern Western Europe. An important regiona
European human rights indrument is the 1950 European Convention for the
protection of Human Rights and Fundamental Freedoms® (ECHR). From the
outset no right to receive or even to seek asylum was included in the ECHR. It
was not until 1984 that a prohibition againg arbitrary expulson of diens lawfully
resident in the territory of a State was included through Protocol number 7 to
the European Convention on Human Rights.® Art. 3 ECHR is dso rdevant in this
connection. It contains a prohibition againg torture smilar to those in the
Convention against Torture and the ICCPR. Like art. 7 ICCPR, art. 3 ECHR has
been interpreted as a non-refoulement clause by the European Commission and
Court of Human Rights®.

The ECHR too includes regulaions on detention and right to effective remedy.
Staes may lawfully arest or detain persons to prevent their effecting an
unauthorised entry into the country, and may also arrest or detain persons against
whom action is being taken with a view to deportation or extradition (art. 5.1 (f)).
But no one shdl be deprived of his liberty other than in accordance with a
procedure prescribed by law (art. 5.1). Everyone who is deprived of his liberty
by arest or detention shal be entitled to teke proceedings by which the
lawfulness of his detention shall be decided speedily by a court and his release
ordered if the detention is not lawful (art. 5.4). Art. 13 corresponds to art. 2.3
ICCPR and gives the same right to an effective remedy in genera. Art. 6 too,
which gives everyone the right to a fair and public hearing in the determination of
hiscivil rights, is of rdevance.

2.3 Summary

To recagpitulate: the mogt important right benefiting a refugee or asylum seeker is
that of non-refoulement where remova would mean his life or freedom would be
threstened on grounds of race, rdigion, political opinion etc, or where he is likely
to be subjected to torture. Asylum seekers and refugees have the right not to be
deprived of their liberty other than in accordance with a procedure prescribed by
law. There is a right to an effective remedy. The Geneva Convention adso grant
refugees rights equivdent to other naionds of the State of refuge as regards

% European Convention on Human Rights and Fundamental Freedoms, ETS 5-1950 of 4
November 1950.

%! Protocol No. 7 ETS 117-1984.

¥ Plender & Mole, p. 83.

¥ Plender & Mole, p. 87.
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employment, housing, elementary education and socid security. Thereisaright of
freedom of movement.

Having thus briefly introduced the main internationd instruments for the protection
of refugees and asylum seekers, our attention will now turn to nationd legidation
to investigate whether two Western European States, namely the UK and
Sweden, abide by their internationa obligations. We will return in grester detail to
the rights described above and how they are to be construed.

13



3 National legislation -
Introduction

3.1 Background

The debate on asylum dmost invarigbly concerns mesasures for separating the
peoplein "red need of protection” from "bogus asylum seekers' who are meant to
be redly just economic migrants®. There is, rightly or wrongly, a dose
relationship between refugee and asylum matters and immigration in generd. This
is evident not least from the fact that the provisons governing these arees are
often collected in a common legidative act. This is the case in both the UK and
Sweden. In the UK, these matters are regulated in the "Asylum and Immigration
Act", and in Sweden in Utlanningslagen® (Act on Aliens). As described in the
preface, Western States are worried about the increasing number of refugees
ariving at their borders. The public does not separate between immigrants and
refugees, they see smply a mass of "foreigners’ who would like to take resdence
in "their country". Although officidly committed to a universd responshility to
protect refugees and bound by internationa law, governments till adopt various
measures designed to keep the number of asylum seekers down. The measures
can broadly be divided in mesasures of containment and measures of deterrence
and it isthese two notions that will serve asthe bassfor thisthess

3.1.1 Containment and deterrence

The purpose of containment measures is to keep people out of the territories of
potentia countries of asylum or cut short the duration of their stay. These policies
am a "contaning' people in the region or country of origin®. Deterrence
measures is a mixture of redtrictive and punitive measures taken in the country of
asylum with the combined am of trying to discourage potentia asylum seekers
from arriving and encourage asylum seekers who have aready arrived to leave®.
Asit isthe am of this thess to present some common measures of containment
and deterrence and how they are being applied in Sweden and the UK, it is
helpful to have some indght into the history and nature of immigration in generd in
these countries. Though the two countries today appear to be experiencing the
same kind of "threat" from the large number of asylum seekers ariving at thar
boarders, the historica nature of immigration differs between them.

% See for example The Times, editorial, 7 Feb. 2001.
% Utlanningslagen, SFS 1989:529.

% Hassan, p. 185.

%" Hassan, p. 185.
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3.2 History

When introducing the internationd treeties protecting refugees we started out from
the post-Second World War situation, which acted as the trigger for the
formulation of a Convention to protect refuges. It is therefore appropriate that we
take the end of the Second World War as the starting point aso for our national
historical reflection.

3.2.1 UK

In the UK, the issue of immigration in the 40's, 50's and 60's was marked by the
country's history as a colonid power. The concept of "British subject” was
centra. Debate openly focused on race. It was "coloured immigration” from West
Africa, the Caribbean, India and Pakistan which was at issue. At the outset, there
were no redrictions on the immigration of British subjects, which included dl the
colonid areas. Totd permanently resdent Asian and black population was 7,000
in 1939%. In 1953 this had risen to around 36,000%°, while in 1961 aone,
136,400 new immigrants arrived from these aress™. In the 1950's, the
government still kept to the policy of free entry™, asit wanted to keep a feding of
good will to protect British political and financia interests in the Commonwedlth*2,
But a number of measures of both containment and deterrence can ill be
identified dready a that time. Contanment measures included preventive
adminigtrative rules on the issue of travel documents needed to enter the UK®
and the Merchant Shipping Act, under which seamen deserters could be returned
to their vessdls. Deterrence measures included publicity in Jamaica about the
difficult condiitions that would greet immigrants™ and attempts a restricting the
entry of coloured people into the Civil Sarvice®. In response to the increasing
number of immigrants, the Commonwedth Immigrants Act of 1962 was
introduced. This act placed certain restrictions on admissibility to the UK. In
1971, the Immigration Act brought new permanent migration from the Indian sub-
continent, the Caribbean and Africafindly to a halt®’.

Asylum seekers, on the other hand, were few in number prior to the 1980's and
came primarily from communist countries in Eastern Europe. Due to the political
Cold War dtuation, asylum seekers from these countries were "welcomed to

% Spencer, p. 60.

¥ Spencer, p. 60.

“ Spencer, p. 87.

“ Spencer, p. 59.

“2 Spencer, p. 75.

8 Spencer, p. 46.

“ Spencer, p. 47.

“® Spencer, p. 59.

“¢ Spencer, p. 88 and 129.
47 Spencer, p. 143.
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Britain with open arms".*® After the fal of communism both the nature of asylum
goplications and origin of asylum seekers changed. Asylum seeking became
linked with the old (immigration) issues of race and race relations within Britain®.

3.2.2 Sweden

In Sweden history looks very different compared to the UK. Sweden was
traditionaly a country of emigration. Though refugees had arived during the
Second World War™, the firgt red wave of immigration did not take place until
1966-67. There was in the 1960's a domestic shortage of labour and until 1972
immigration was an organised process to atract foreign workers, primarily from
Finland and Yugodavia™. But as the economic climate changed, the nature of
immigration changed too. In the preparatory works to the 1980 Act on Aliens, it
was concluded that there was probably not to be any further increase in non-
Nordic organised labour immigratior™. Instead a rising number of refugees
arived. From 1937 onwards there had been strengthened legal protection for
political refugees™. But persecution due to race, such as the persecution of Jews
during the Second World War, could not afford refugee status according to the
exiging legidaio™. Therefore, and as it was predicted that the number of
refugees would continue to increase, the legad provisons concerning refugee
matters were modernised and altered to better meet Sweden's obligations under
the Geneva Convention and the New York Protocol®. During the 1950's and
1960's the attitude to immigration and to refugees was liberd. The government
fixed annua quotas for refugees who were to be offered protection in Sweden. In
1950-67, 17,000 refugees arrived in this way. Only 7,000 came of their own
accord™. At the end of the 1980's the Situation radically changed, with 90% of
refugess arriving, not as quota refugees, but on their own initiative. The number of
refugee reception centres rose from 9 in 1985 to 47 in 1989.%

The deveopment in Sweden is thus maked by ealy organised labour
immigration, early lega protection of political refugees and controlled reception of
refugees until the 1980's, when asylum seekers increasingly started to arrive on
their own inititive.

“* Hassan, p. 187.
“* Hassan, p. 187.
% Blixt, p. 16.

*! Blixt, p. 15.

%2 Wikrén, p. 14.
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4 National legislation -
containment

As described in the preface, Western States are worried about the increasing
number of refugees arriving at their borders. Though governments will not aways
openly admit it, various measures designed to keep the number of asylum seekers
down are adopted. Policies can broadly be divided in measures of containment
and measures of deterrence. In this chapter we will ook closer at some measures
of containment used by States.

4.1 General

The purpose of containment measures is to keep people out of, or cut short their
day in, the territories of potential countries of asylum, often in Western Europe.
These policies are intended to locdise migration flows and "contain” them in the
region or country of origin. Examples of such measures are visa requirements,
safe third country and ssfe country of origin legidation.® The core of the
international laws protecting the rights of refugees is the principle of non-
refoulement, article 33 of the Geneva Convention. The right not to be sent back
to a country where ones life or freedom would be threstened is the most
powerful right that refugees enjoy. But, and this is centrd to the measures of
containment, it can (at least according to the traditiond view) only be enjoyed by
persons who have dready arrived at the border of the nation of refuge. States
have little or no responsibility to refugees who have not yet reached its borders™.
According to the logic of States, this means that if one wants to keep the number
of asylum seekers down, one should act to prevent them from arriving in the first
place. If asylum seekers do not arrive, countries are freed of any obligation to
non-refoulement. Visa requirements is the centrad measure of containment in this
respect. It is a very effective way of keeping control of who and how many
should be dlowed to enter the territory of a country.

4.2 Visarequirements

To gain protection a potential asylum seeker has to be able to enter the country in
which he wants to find refuge. For asylum seekers going to Europe this commonly
means having to obtain a visa. How does this work in redity? Do States give
visas to people who are being persecuted in their home countries? Can a visa
refusal be gppealed from abroad? To answer these questions we will examine the
legidation in our two example countries, Sweden and the UK. We will focus on

% Hassan, p. 185.
% Hassan, p. 201.
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the provisons for short-term visas as this is by far the most common type of visa
and the easiest one to obtain.

4.2.1 UK

Provisons on visas are found in the Immigration Act of 1971. Section 4.3 (1(a)
(schedule 3) dates that non-patrias shal not enter the United Kingdom unless
given leave to do s0 in accordance with the Act. The Secretary of State shdl from
time to time lay before Parliament statements of the rules laid down by him as to
the practice to be followed in the adminigtration of the Act for regulating the entry
into and stay in the UK of persons required by the Act to have leave to enter
(section 4.3 (2)). These internd ingructions to the Immigration authorities and to
British Embassies and Consulates, as well as the complete set of exising visa
goplication forms, are dl avalable on the internet through the homepage of the
British Home Office. Parts of the ingructions are classfied information, though,
and blanked out. It is ill possible to get a clear picture of the British visa system.

As for short-term visas, gpplicants have to show that they have sufficient funds
both to pay for actud travel expenses and support themsalves during their stay.
They aso have to produce an invitation letter from a UK host or sponsor stating
that he will accommodate and support the gpplicant during the stay (should the
goplicant fal to do so himsdf). Visas will be granted only if the Visa Officer has
been satisfied that the period and purpose of the journey is as the agpplicant has
gated and that there isno risk to UK public funds. In order to investigate this, the
gpplicant may be asked to produce documentary evidence and attend personal
interviews. If the Visa Officer has reason to bdieve that the applicant will in fact
sdtle in the UK, the application should be refused.”

Unlike Sweden, thereisin the UK an apped procedure for decisions on visas for
gtays intended to be longer than sx months. Detalls on the gpplication procedure
and appdlant rights are given with refusal notices. Appeds have to be made to
the British misson a which they were refused within 28 working days from the
date the applicant received the decision. There, gpplications are re-considered. If
unsuccessful a that stage, the gpped will be sent to the Home Office for
forwarding to the Immigration Appellate Authority (IAA). The IAA aranges
apped hearings which are heard by Independent Adjudicators® If one is not
satisfied with the level of service provided by a Visa Section at one of the British
missions abroad one can dso make a complaint to the Joint Entry Clearance
Unit's (JECU) Visa Correspondence Unit®. For short term visas this is the only

option.

% www.visa.fco.gov.uk/pdf/inf2.pdf
% www.fco.gov.uk/visas/dynpage.asp?Page=481
& www.fco.gov.uk/visas/dynpage.asp?Page=480

18



4.2.1.1 Visas for asylum seekers

Unlike most other Western nations, there is actudly a limited possibility to apply
for avisa a a British Embassy or Consulate on the grounds of seeking asylum.
This is not a regular provison, but is rather a posshility for the Visa Officer to
accept a visa application "outsde the immigration rules' in very specid cases.
There is no specid application form for this type of gpplication. For a visa
gpplication to be accepted under this exception from the ordinary rules, the
gpplicant must not yet have been recognised as a refugee by another country or
by the UNHCR, but be able to demondrate that his circumstances meet the
definition of the 1951 Convention. The applicant must have close tieswith the UK
(for example have close reldives there or previoudy have been a sudent in the
UK), o that it, on the whole, appears that the UK is the most appropriate
country of long term refuge.®

4.2.2 Sweden

4.2.2.1 The Schengen Convention

Nationd Swedish rules regarding vises are found in the Act on Aliens
(Utlanningslagen, (UtIL)), but in contrast to the UK, Sweden has aso recently
acceded to the Schengen Conventior™. Within the Schengen area, internal border
checks have been abolished. Visaissues are regulated in chapter 3 (articles 9-18)
of the Convention. The Convention contains not only binding procedura rules for
issuing visas, but ams a a common visa policy too (art. 9.1), with a uniform visa
vdid for the entire territory of the Contracting Parties for vidts not exceeding
three months (art. 10.1). There are binding lists both on countries whose nationds
must hold a valid visa to enter the territory and those who shdl be dlowed entry
without one™. To obtain a Schengen visa, gpplicants have to submit documents
subgtantiating the purpose of the planned vist and have sufficient means of
support both for the period of the planned visit and to return to their country of
origin (art. 5.1). Centrd to the common visa policy is the visa gopplicant's true
intentions and the risk for the gopplicant defecting once arriving in the Schengen
area®. But a Contracting Party may, according to article 16, derogate from these
conditions on humanitarian grounds or in the nationd interest or because of
internationd obligations, in which case the vaidity of the visa will be redricted to
the territory of the Contracting Party concerned.

% www.ind.homeoffice.gov.uk/default.asp?Pagel d=929

#1990 Convention on the Application of the Schengen Agreement of 14 June 1985 relating
to the Gradual Suppression of Controls at Common Frontiers, between the Governments of
States Members of the Benelux Economic Union, the Federal Republic of Germany and the
French Republic.
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4.2.2.2 National rules

Section 1:2 UtIL, dates that foreigners entering Sweden generdly need visss,
though the government may exempt the citizens of certain countries from this
obligation. The nationdities obliged to apply for a visa ae liged in 21
Utlanningsforordningen® (UtIF). Further rules about visas are found in the rest
of sections 2 UtIL and 2 UtIF. Visas are issued by the Migration Board
(Migrationsverket) or by the Foreign Office (Utrikesdepartementet) (2.7
UtIL). The Migration Board can aso authorize embassies and consulates (and in
rare cases the police) to issue visas. Uncertain cases should be referred to the
Migration Board®. Information about relevant case law is forwarded from the
Migration Board to the consular posts™. The principles applicable for issuing
visas are set out in the preparatory works to the Act on Aliens. An gpplicant has
to be able to fund his vist and he must not be likely to commit any crimes while
on Swedish territory. In practice, the visa issuing policy is very redrictive and
visas should not be issued if it seems likely that the purpose of the vidt is another
than the one stated on the application”. Unlike the UK, there is no possibility to
make a visa agpplication for the purpose of seeking asylum™. Swedish consular
posts are on the contrary expresdy discouraged from issuing visss if there are
indications of persecution, as this aggravates the risk of defection’. But according
to a recent decison by the Swedish Parliamentary Ombudsman (JO), consular
posts are not dlowed to refuse recaiving asylum gpplications. Although they will
(mogt likely) be regjected - being made from abroad - the applications have to be
received and forwarded to the Migration Board. In addition, such an gpplication
is to be construed as a claim for a residence permit. Consular posts are therefore
aso under an obligation to provide asylum seekers with the gpplication form for
such a permit.” This decision does not appear to materidly dter the criteria for
granting asylum, but a least it makes the possibility of an gpped avalable to the
asylum seeker.

In contrast, a decison whereby a visa gpplication has been rejected, either by a
consular authority or by the Migration Board, cannot be appeded. Not al
consular authorities are authorised to reject visa gpplications. If they are not,
gpplications which the consular post feels ought to be rejected should be referred
to the Migration Board.”

%7 Utl&anningsférordningen, SFS 1989:547.
% SOU 1995:55, p.30.
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4.2.3 International law

Visarequirements is an effective way of kegping foreign nationals out of a State's
territory. With regard to asylum seekers, art. 14 UDHR dates that everyone has
the right to seek and to enjoy in other countries asylum from persecution. But the
UDHR is not abinding lega ingrument. Neither the UDHR nor its art. 14 can be
said to be customary law either™, which precludes a discussion on whether art.
14 could be construed as to give asylum seekers right to access to the territory of
apotentia country of refuge. Commonly, no such right is considered to exist, only
a right not to be sent back to a territory where one's life or freedom would
threatened on account of race, political opinion etc, in accordance with the
principle of non-refoulement. This principle is expresdy dated in art. 33 of the
Geneva Convention and art. 3 CAT, and in art. 7 ICCPR and art. 3 ECHR
according to case law™.

Could there then be any other posshbilities for asylum seekers to claim access to
the territory of potential States of refuge and to contend that visa requirements are
contrary to internationd law in asylum cases? Noll suggests three interesting
dternatives.

4.2.3.1 Aright to emigrate equals aright to immigrate

Art. 12.2-3 ICCPR and art. 2.2-3 Protocol No. 4” to the ECHR (signed by
Sweden but not by the UK ”®) sate inter dia that everyone shdl be free to leave
any country, including his own. For this provison to have any meaning, Noll and
others have suggested (the "universaist" gpproach) it must be inferred that thereis
a corresponding right to enter other countries, dbeit only temporarily while the
clam to asylum is being assessed™. A right to immigrate is a necessary corollary
of the right to emigrate. But the opposite interpretation is aso possble. With a
"paticularis” goproach the wording of the provison limits the reach of its
obligations. A right can not be deduced from the slence of atext, in fact slence
means the drafters did not want the right to exist.® In a further step of andlysis,
Noll gives contextud and teleological argumentsin favour of both approaches and
rests on finding the matter incondusive®.

The "universdid” interpretation of at. 12.2-3 ICCPR is intereing but
unconvincing. In fact, it appears to mix two legd rdationships. Art. 12.2-3
ICCPR (and the corresponding provison in the ECHR Protocol) govern the legd

" Noll, p. 359-360.

® Plender & Mole, p. 87.

" Protocol no. 4 ETS 46-1963.
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relationship between the individua and his government. The right of the individua,
to leave his country, is countered by a duty on the part of his government not to
prevent him from doing so, should the possibility arise. The individud's right to
enter another State concerns a separate legd relationship. One can envisage
equivalent Stuations both where such a"necessary” corollary duty on athird party
is legdly guaranteed (see Noall, p. 417-8), and where it is not (a Stat€'s right to
prosecute a person, the prosecuted person's duty to appear before court, no
genera duty on aforeign State to extradite the prosecuted; the freedom to marry,
etc.). The second legd rdationship clearly affects the value of the firgt, but it is Htill
aseparate one.

4.2.3.2 Access to territory under art. 3 ECHR

Noll's reasoning about art. 7 ICCPR and art. 3 ECHR is much more viable.
These articles provide that no one shal be subjected to torture or to inhuman or
degrading trestment or punishment. The European Court of Human Rights has
dready given art. 3 ECHR extra-territoria application (i.e. the actions referred to
in aparticular case need not take place within the territory of the State in question
itsdlf for this State to be bound by a duty under art. 3), see inter dia the Soering
case™. The Court has aso stated that liability under the ECHR may be incurred
by a State by reason of it haven taken "action which has as a direct consequence
the exposure of an individua to proscribed ill-trestment™®. But does this cover
the regjection of a visa gpplication too, i.e. does it give a potentid asylum seeker
right to accessto the territory of aforeign State o when the claim for protection
is made from outsde the territory of a Party to the ECHR/ICCPR? Art. 7
ICCPR cannot be invoked as art. 2.1 ICCPR clearly sates that individua
clamants mugt be within the territory and subject to the jurisdiction of the
Contracting Party in question. But the equivaent provison in the ECHR does not
contain the phrase "within the territory”. It amply ates that everyone within the
jurisdiction of the Contracting Parties shall be secured the rights and freedoms of
the Convention.* Although it was certainly not the intention of the Contracting
Parties that potential asylum seekers should be able to clam access to their
territories under art. 3, this seems to be a very strong and legdly flawless line of
argumernt.

A third dternative, which Nall finds inconclusive, is that visa reguirements for
some nationdities possbly violate the prohibition on discrimingtion in art. 14
ECHR. Difference in trestment is not always illegd, but the am pursued must be
legitimate and the means employed to redise this am must be proportionate™.
(See dso below section 5.3.3.3.) Asthe am, to counter clandestine immigration,

% Soering v. UK, judgement of 7 July 1989, Series A, No. 161; 11 EHRR, 1989.
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is legitimate®, it is a matter of judgement whether visas is a proportionate means.
It would presumably be very hard, not to say impossible, to gain any support in
an internationd court of law for declaring the entire custom of requiring some
nationdities to obtain visas to gain entry illegd. The visa sysem is universaly
used.

4.2.3.3 Conclusion - access to territory

It is openly stated in the preparatory works to the Swedish Act on Aliens that one
of the purposes of the visa system is to control and limit immigration from certain
countries”’. The Swedish government has addressed the concerns that its policy
on visas make it harder for asylum seekers to enjoy protection in Sweden in a
rather unconcerned way, saying that the visa system only to a very limited extent
stops people from seeking protection. It grants that visa requirements may
prevent them from seeking protection in Sweden, but then, the government
continues, there is no right for asylum seekers to choose their country of asylum.®®
Though the government does go on to say, that if as a result some countries
receive a disproportiona number of refugees this has to be resolved through
international co-operation, it till falls to address the potentia combined effect for
the individua asylum seeker as country after country refine ther visa sysems.
There is as of present no way to hold States legdly accountable for such an
effect. In the UK cdls have been made for a system whereby asylum seekers

% Noall, p. 485.
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should be obliged to stay in their region of origin and make their applications for
asylum in a Western European country from neighbouring "safe countries' there™.
Afghanigtani applicants should gpply from Pakistan, Iragis from Turkey etc.

Though the visa system does not in itself gppear to violae internationd law, it is
possible that the lack of (as regards Sweden) or limitation to (the UK) the
possibility for asylum seekers to obtain visas a a UK or Swedish consular post
violate art. 3 ECHR, if as a consequence a person were to be subjected to
torture or inhuman or degrading trestment of punishment. There is a unique
possibility to apply for asylum in Sweden from abroad. According to an article on
the homepage of the Migration Board 15 May 2001, other countries consular
posts do not accept such applications™. This probably does not increase the
chances of actudly being granted asylum, as the Migration Board till operates on
the basis of asylum only being granted if the asylum seeker has dready arived at
the Swedish border. Still, isn't it concelvable that attention could in this way be
drawn to particularly deserving cases?

4.2.3.4 Appeal against arejected visa application

Another, though related, question is that of apped. The Swedish visa system
lacks an appedl process, afact that has been criticized by the faculty of law at the
Universty of Lund, Sweden. It fet this was a violation of at. 6 ECHR which
dates that in the determination of a person's civil rights, everyone is entitled to a
far and public hearing by an independent and impartid tribund established by
law. In the preparatory works to the legidation on immigration, the responsible
miniger defended the law, saying that being issued a visa is not a civil right
protected by the ECHR, hence art. 6 is not applicable.

4.3 Carrier sanctions

Carrier sanctions are a measure closely related to visa requirements. In fact they
are akey factor in being able to utilise visas as a measure to regulate immigration
and the number of asylum seekers. In short, carrier sanctions means that airlines,
train operators and others are made responsible for checking that their passengers
are equipped with the necessary travel documents (such as passports) and visas
when leaving their country of departure. If it is discovered on arriva thet they are
not, airlines and operators may be made responsible for the cost of returning
passengers whose documents are not in order. Alternatively, the carriers may be
fined.

% Sydsvenska Dagbladet, 9 Feb. 2001.
% www.migrationsverket.se
' Wikrén, third edition, p. 214.
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4.3.1 UK

The question of carrier sanctions is regulated in chapter 33, part Il "Carier
ligbility" of the 1999 Asylum and Immigration Act (AlA). Para. 40 (2) dlows for
a £2000 fine per passenger, who upon ariva in the UK cannot produce a
passport or arequired valid visa, being charged to the owner of the ship, aircraft,
vehicle or train operator carrying the person in question. Further, a senior officer
may, pending payment of any charge imposed under para 40, detain the
transporter in which the person in respect of whom the charge was imposed was
carried (42.1 (9)).

4.3.2 Sweden

4.3.2.1 The Schengen Convention

According to aticle 26 of the Schengen Convention, the Contracting Parties
undertake to impose rules on carrier sanctions to the effect that carriers shdl be
obliged to take al necessary measures to ensure that an dien carried by air or sea
isin possesson of the travel documents required for entry into the territory of the
Contracting Parties. Rules shdl aso be imposed whereby carriers are obliged to
assume immediate responsbility of aiens being refused entry to the territory and
whereby pendties will be imposed on carriers who do not live up to these
undertakings.

4.3.2.2 National rules

According to nationa Swedish law, cariers can be made responsible for
returning passengers lacking the necessary documents and visas (8:6 UtIL).
Carriers can be made respongble not only for the cost of the return of the
passenger himsdf, but dso for travel cods for State officias escorting refused
entrants on ther return to the country of departure (9:2 UtIL). There are no
provisions whereby carriers can be made to pay pendties. In fact, the position of
the Swedish government has been that each Contracting Party should be alowed
to havelkeep nationd rules on carrier ligbility and in refugee cases the government
cdls for leniency. In the preparatory works to the Swedish law, it is Sated that
there ought to be no responsibility for carriers where the carrier had good reasons
to believe that the foreign nationd was a refugee™. It thus appears as if the
Swedish government takes the stance that it is inappropriate to leave refugee
meatters to be decided by airline staff.

% Wikrén, p. 327.
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4.3.3 International law

States fed the obligation for carriers to check passengers travel documentation is
just as necessary as, and in fact an integrd part of, the visa system. Without this
measure, States fear that the number of asylum seekers would rise and European
arports risk being turned into chaotic places. Nationd carrier liability laws do not
seem to violate neither the Geneva Convention nor any internationd instrument
protecting refugees and asylum seekers. As will be remembered, the possble
ligbility on States under art. 3 ECHR discussed above (see 4.2.3.2), only extends
to actions by the State which has "as a direct consequence' that a person is
exposed to the trestment proscribed in art. 3. Carrier sanctions are not likely to
be seen to have more than indirect effect. But it can ill be discussed how
appropriateit isthat carrier saff is made respongible for what is essentidly a State
matter.

In 1998 the International Transport Workers Federation (ITF) made a statement
a the 32nd Sesson of the Assambly of the Internationa Civil Aviaion
Organisation (ICAO), saying that: "[i]t iswell established that it is unreasonable to
demand that refugees have proper documentation. These carrier liability laws
have the effect of obstructing people genuindy a risk from ariving in a séfe
country and seeking protection as a refugee™®. The ITF fdt the liability laws
posed serious problems for carriers who wished to avoid being fined, as well as
for check-in gaff who had to make decisons on the legdity of passenger
documentation. The ITF requested ICAO to consult with the UNHCR on these
matters and aso to remind ICAO Member States on their obligations under the
Geneva Conventior™. In other words, carrier gtaff themselves fed making
decisons relaing to refugee matters ought to be a question not for them, but for
States to ded with.

In an andyss of the rdevant internationd rules, including both the multilaterd
Convention on International Civil Aviatior™ (the Chicago Convention), bilateral
ar savice agreements and case law on carier liadility, R.I.R. Abeyrane
concludes that airlines can not be made responsible and fined for bringing in
undocumented or inadequately documented passengers unless the airline is shown
to be 'prima facie negligent'®. In redity, however, airlines and other types of
carriers are probably unlikely to take what they will see as unnecessary risks of
being made responsible and alow passengers with inadequate documentation to
board. Abeyratne's conclusion still does not free carrier staff from having to make
decisons far from their fields of competence.

% Abeyratne, p. 676.
% Abeyratne, p. 676.
% 1944 Convention on International Civil Aviation, ICAO Doc 7300/6.
% Abeyratne, p. 686.
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4.4 Pre-frontier training and assistance
programmes

Pre-frontier training and assistance programmes have a lot in common with carrier
sanctions and the visa system. They am in the same way a keeping unwanted
diensin their own countries and fight illegdl immigration. Pre-frontier training and
assgtance programmes exist both within the scope of the EU and within the
Schengen co-operation. It entails assstance to loca staff performing checks of
travel documentation, both officid ones and those working for arlines. Locd gtaff
is educated in the document and visa requirements of EU/Schengen States and
the methods by which vdidity of such documents and visas may be checked. Joint
assgtance or training assgnments are carried out by specidists appointed by the
EU Member States and aso paid for by these if costs cannot be covered by the
arlines and third States involved. The target countries for this type of programmes
are not surprisingly those which produce the greatest number of refugees, such as
Turkey and Pakistan. The legd instruments regulating this type of activity do not
contain any indructions on how cases involving potentid refugees are to be dedt
with.”” The risk here, just as regards rejected visa applications (see above
4.2.3.2), isaviolation of art. 3 ECHR if aperson in need of protection is stopped
at the point of departure by agents of a ECHR State Party.

4.5 Safe third country

Another measure to keep the number of refugees down and to prevent asylum
seekers from "shopping around” between countries of refuge, is that of "safe third
country”, i.e. sending back asylum seekers who have aready gained protection or
had the opportunity to apply for asylum in another State. The notion is interpreted
quite differently by States. Some countries consder it sufficient that a person has
been in trangt in another country where he/she could have gpplied for asylum.
Others mean that only persons who have aready obtained effective protection on
the basis of the principles of the Geneva Convention in another country should be
returned there®. The safe third country principle had until the Dublin Convention
(see below) mostly been applied unilaterdly, in the sense that States had declined
to consder asylum gpplications or extend protection after determining, generdly
without consultation, that another State was responsible™.

The principle of safe third country has been applied and developed in the most
sysematic way in the EU, through the 1990 Dublin Convention determining the

¥ Noll, p. 179-180.
% Goodwin-Gill, p. 340.
% Goodwin-Gill, p. 341.
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State responsible for examining applications for asylum'®. Through this
ingrument, the Member States establish an order for which Member State is to
assume primary responghility for an asylum application. Criteria include (in the
order mentioned): family connection (art. 4) and the existence of avalid resdence
permit or visato a Member State (art. 5). The most important rule is that of art.
6, whereby respongbility for an asylum application is to be assumed by the
Member State into which the applicant first entered. A Member State is dways
free to examine an gpplication for asylum if it wishes. By doing S0, it relieves the
ordinarily responsble Member State of its obligations (art. 3.4)." It is to be
noted that the procedure laid out in the Dublin Convention only comes into
operation if there is no other non-Member State to which the applicant may be
sent according to the national laws of the Member State in question™®.

451 UK

Provisons for removing asylum seekers according to the principle of safe third
country are made in the AIA 1996, chapter 49.2. The conditions for such
removas are (a) that the person is not a natiiond or citizen of the country or
territory to which he is to be sent; (b) that his life and liberty would not be
threatened in that country or territory by reason of race, religion, nationdity,
membership of a particular socid group or political opinion; and (c) that the
government of that country or territory would not send him to another country or
territory otherwise than in accordance with the Geneva Convention. The UK has
in a paper to the UNHCR dated that in its view, the notion of safe third country
means not only investigating if the third country to which the applicant isto be sent
back has sgned the Geneva Convention, and thereby is bound by the principle of
non-refoulement, but adso take into account indirect refoulement. "Safe third
country removas must take account of receiving country practice, as well asthar
formd legd obligations”®, Redity, however, has proved different. Though
practice has now changed, the UK has in the past a times gpplied a least the
Dublin Convention mechanically™™.

4.5.2 Sweden

The Migration Board may order the immediate remova of a person if it is clear
thet there is no ground for asylum (8:8 UtIL). This provison isintended to include
the removd of asylum seekers in accordance with the principle of safe third
country and the Dublin Convention. It has been cdlamed that such removd takes

1% Dublin Convention Determining the State Responsible for Examining Applications for
Asylum lodged in one of the Member States of the European Communities.

L Guild, p. 71-75.

192 Goodwin-Gill, p. 338.

1% Goodwin-Gill, p. 335-336.

1% Noll, p. 501-503.

28



place in a rather mechanica manner according to Swedish practice, a least as
regards removal to other parties to the Dublin Conventiort™. If the third country
has sgned the mgor international human rights ingruments, and especidly the
Geneva Convention, it will a least be a presumption for that asylum seekers can
be returned there.

4.5.3 International law

The UNHCR has dated that return of those who have obtained effective
protection in another country is permissble’® and neither the British nor the
Swedish nationd laws contravene internationa law in their wording. But there is
no consgtent State practice creating a rule dlowing return of refugees or asylum
seekers to safe third countries only on the basis of a transitory contact'. In
redlity, the safe third country measure poses a number of problems. Countries
through which refugees often trangt have criticised it as being amed at protecting
western European States and shifting the burden to other States. There are dso
practica problems such as determining whether the third country, in which the
asylum seeker should be able to request asylum, will in fact except respongbility
for examining the request. Related to this is the problem of return from countries
with well developed protection for refugees to those with none or few resources,
which is likely to result in aserious risk of denia of protection'®,

Again, itisin natiiona application policy that the answer to the question of whether
internationd law is violated is to be found. This can beillugtrated by the statement
from Joachim Lentz of the "Asylgruppen i Skane', a group helping asylum
seekers, who, spesking of the Dublin Convention says. "Officidly Sweden does
not return rejected asylum seekers to Iraqg, but we do it through Germany” [my
trandation] '®. Both Sweden and the UK have at times agpplied the Dublin
Convention in a mechanicad way*'°. But this approach has been rejected by the
European Court of Human Rights, which has etablished that States are dways
obliged to make their own investigations as to the risk of persecution facing an
asylum seeker, was he to be removed. States may not rely automaticaly on the
arangements made in the Dublin Conventions concerning the divison of
respongbility for assessing asylum dams™. Mechanicd returns to what is
perceived as safe third countries equate with a risk of violating art. 33 of the
Geneva Convention and the other provisons of non-refoulement found in
international lawv'™2.

% Noll, p. 499.

1% Goodwin-Gill, p. 339.

197 Goodwin-Gill, p. 341.

1% Goodwin-Gill, p. 340.

1% sydsvenska Dagbladet, 21 March 2001.

19 For examples from Swedish practice, see Noll, p. 499-501.
" Noll, p. 502.

2 Goodwin-Gill, p. 342.
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In a recent case, a British court ruled that the remova to France and Germany,
respectively, of a Somdian and an Algerian in accordance with the Dublin
Convention would violate art. 33 of the Geneva Convention as the Geneva
Convertion is interpreted differently in France and Germany than in the UK ™2, It
thus gppears the UK is now fulfilling its obligations in accordance with the
principles laid down by the European Court of Human Rights. It is estimated that
there are currently 200 similar cases pending in the UK ™,

4.6 Safe country of origin

From the 1980's onwards, many Western States have complained of abuse of
their asylum procedures with unfounded gpplications from persons not genuinely
in need of protection. The result is said to be not only high cogts, but dso delays
in the processing of applications for adl gpplicants, including those in "red need” of
protection'™. As a result, there was deemed to be a need for accelerated
procedures in cases which were clearly fraudulent or not related to the criteria for
the granting of refugee datus laid down in the Geneva Convention, that is
"manifestly unfounded or abusive applications™*®. Some States, e.g. Germany™*,
have in connection with this introduced the notion of "safe country of origin” asa
legidated presumption againgt accepting asylum gpplications. By "safe countries'
are meant those which can be clearly shown normaly not to generate refugees.**®

For the reasons related above, the EU the ministers responsible for immigration in
1992 adopted a non-binding "Resolution on manifestly unfounded applications for
asylum™™® which was complemented by equally non-binding'® "Condlusions on
countries in which there is generally no serious risk of persecution™?. According
to the Resolution a manifestly unfounded application is an application which
clearly raises no substantive issue under the Geneva Convention and New Y ork
Protocol as there is clearly no substance to the applicant's clam to fear
persecution in his own country; or an gpplication based on deliberate deception
or which is an abuse of asylum procedures (art. 1 (a)). The Conclusions set out
criteria for determining the generd risk of persecution in a particular country.
These include: previous number of refugees and recognition rates, observance of
human rights; and the extent to which democratic inditutions exist (art. 4).

2 The Times, 20 Dec. 2000.

" The Times, 20 Dec. 2000.

5 Goodwin-Gill, p. 344.

11 Goodwin-Gill, p. 345.

" Bank, p. 261.

8 Goodwin-Gill, p. 347.

19 Resol ution on manifestly unfounded applications for asylum, SN 4822/92 WGI 1282 AS
146.

129 Guild, p. 180.

121 Conclusions on countries in which there is generally no serious risk of persecution, SN
4821/92 WGI 1281 AS 145.
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4.6.1 Compatibility with international law

The UNHCR has argued that forma safe country of origin lists which exclude
whole groups from the asylum process could amount to a geographical limitation
to the application of the Geneva Convention contrary to the New Y ork Protocol.
Informd ligs working only as an adminidrative tool, @ther "channdl[ing] "dams
into an expedited hearing, or raging] rebuttable evidentiary presumptions™*
could be permissible though. In the same way, Goodwin-Gill has argued that ligs
based on "a coherent body of country of origin information which would raise
exclusonary presumptions of which the asylum seeker will be aware, but which
may be rebutted by the particular facts of the daim'%®, are acceptable. Such lists,
he means, would act only to raise the threshold for accepting a dlam for asylum
and dlow easer identification of unfounded cases, while being a deterrent to
goplicants who are using the asylum procedure for immigration purposes. Safe
country of origin lists operated in this way would il leave the door open for
accepting asylum applications in exceptiona cases™®* Formd, fixed lists would, as
with the safe third country messure, potentidly violae at. 33 Geneva
Convention, as well as the other human rights indruments safeguarding the
principle of non-refoulemen.

Neither the UK nor Sweden operate forma safe country of origin lists*®®, though
both have acceerated procedures for cases of manifestly unfounded or abusve
gpplications. In Sweden, this is done on the bass of the same provisions as
described above in relation to safe third country. The nationdity of the applicant
will, however, in both countries be one of the factors establishing a presumption
for or againg the success of the asylum clam. Hopefully, this presumption is not
0 drong as to prevent immigretion officids from invedtigating asylum dams
without preconceived notions. Even when dedling with what is commonly a safe
country, it does not mean that there can not, in individua cases, ill be a wdll-
founded fear of persecution'?®.

In the UK, Home Secretary Jack Straw has suggested that asylum should be
granted on the bass of three internationaly approved lists. Applications from
people on one lig, including EU States and America, would be inadmissible;
those from the second list would be consdered automaticdly; those from a third
ligt, including China, would generadly be consdered to be unfounded and would
have to be made from outside the EU. He has admitted, though, that such a
system would require the Geneva Convention to be rewritten.*’

122 Goodwin-Gill, p. 347.

123 Goodwin-Gill, p. 345.

124 Goodwin-Gill, p. 345.

1% Inger Lagerstrém, Public Relations Officer, Migration Board.
12 de Jong, p. 693.

" The Times, 7 Feb. 2001.
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4.7 Conclusion -rules of containment

None of the measures of containment discussed here conditute clear cut
violations of internationa law. Carrier sanctions in both Sweden and the UK and
pre-frontier training and assgtance programmes most likey conform with
internationa law. Safe third country and safe country of origin lists can not be
generdly condemned, their legdity will depend on the way in which they are
operated. If implemented in a mechanicd way, they may violate the principle of
non-refoulement. Both countries at least claim not to apply the Dublin Convention
and the presumption of safe country of origin mechanicdly. In the UK, this is
supported by some recent cases where asylum seekers were not returned to
Germany and France. The legdity of Swedish gpplication policy remain unclesr.
Only the insufficient possibilities for asylum seekers to obtain visas have been
shown to be to a greater extent questionable as they might violate the obligation of
States under art. 3 and art. 1 ECHR to offer everyone under their jurisdiction
protection againgt torture, inhuman or degrading trestment or punishment.
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5 National legislation -
deterrence

We have looked at waysin which States try to reduce the number of refugees by
kesping them out of ther territory. But States aso take action within their own
territory aimed at discouraging refugees and asylum seekers. Now let us examine
some such measures of deterrence.

5.1 General

Deterrence measures is a mixture of restrictive and punitive measures taken in the
country of asylum®, Examples of such measures indude detention while the
gpplication for asylum is being processed, denid or limitation of welfare benefits,
limited access to apped procedures and the use of negative propaganda and
language by State officids. Though rarely admitted by governments, many writers
consider these measures as having the direct combined aim of trying to discourage
potentia asylum seekers from arriving and encourage asylum seekers who have

dready arrived to leave. '

5.2 Detention and retention

Swedish and British law give room for as well retention as detention of asylum
seekers. Retention is when asylum seekers can be kept at airports, borders and
ports upon entry in order to secure law enforcement. This puts authorities in a
position to send back persons before they have entered the territory if they submit
a clam lacking any prospect for success. Detention is when persons are kept
during the asylum assessment procedure itsdlf. Practice vary greatly between
countries. According to Bank, some countries, like Austria, Germany and France,
do not apply detention during the procedure™®. Provisions aso vary with regard
to permissible reasons for retention and maximum time periods. Practice in the
UK differs markedly from other countries.

5.2.1 UK

One of the mogt high-profile deterrence measures in the UK is the detention of
asylum seekers™. The Detainees Support and Help Unit, DSHU, a private
organisation giving assgtance to imprisoned immigrants and asylum seekers,

1% Hassan, p. 185.

129 Hassan, p. 185-186.
39 Bank, p. 260.

3! Hassan, p. 188.

33



writes "The 1971 Immigration Act gives the Immigration Service the power to
detain many foreign nationds. This detention is without charge, trid or time limit.
No other European country has or uses such wide ranging powers™* Retention
and detention is regulated in part |1 of the Immigration Act 1971, para. 16-25.
Asylum seekers may be retained on arports if they do not fulfil the necessary
conditions for entry into the UK in order to examine their Stuation and documents
(para. 16). Later on, they may be granted temporary admission while their clams
are examined (para. 21.1). This temporary admission may be subjected to certain
restrictions, such as resdence and an obligation to report to the police (para
21.2) But if immigration officas decide that granting temporary admisson
involves too much risk, the asylum seeker will be placed in detention (para 16).
Police cdls or short term facilities at ports may be used for up to 5 days and then
the detainee must be moved to a prison or immigration detention centre™,

There is no gppedl process, only the possibility of being released on bail by an
adjudicator on the asylum seeker entering into a recognizance, once seven days
have elgpsed since the date of arriva in the UK (para 22.1). Alternatively, the
adjudicator may fix the amount and conditions of the ball with a view to its being
taken subsequently by any such person as may be specified by the adjudicator
(para. 22.3).

The average length of detention is 154 days and approximately 11,000 persons
are detained per year'. Most of these are asylum seekers. Of the persons
detained for more than one day gpproximately 5000 were asylum seekers. It is
not unusual for a person to be detained for over a year.** The Government has
claimed that detention is only used in the latter stages of the asylum process, but a
survey from June 1996 showed that of detained asylum seekers 24.1% were
waiting initid determination of their cases, 53.3% had an apped pending, while
only 22.6% were awaiting removal.**

5.2.2 Sweden

In Sweden, the conditions for retention and detention are detailled and these
measures may only be gpplied according to gtrict criteria. The relevant provisons
are found in chapter 6 of the Act on Aliens (Utlanningslagen, UtIL). A person
may not be retained any longer than necessary and not longer than six hours (6:1
UtIL). An adult (18 years +) may be detained to determine his identity (6.2 (1)
UtIL) if it is necessary to establish whether he should be dlowed to remain (6:2
(2) UtIL), or if it is probable that he will be removed or expelled (6:2 (3) UtIL). In
the preparatory works to the law, it is emphasized that a person may only be

132 www.dshu.org.uk/immi.htm

133 www.dshu.org.uk/immi.htm

134 Hassan, p. 188 and www.dshu.org.uk/immi.htm
135 www.dshu.org.uk/immi.htm

1% Hassan, p. 188.
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detained in Stuations where it is not possble to apply less redrictive measures,
such as an obligation to report to the police. Also, the reasons for the detention
must dways be clearly stated to fadilitate the possibility for an apped. ™

A person may only be detained for 48 hours to have his identity determined (6:4
UtlL) and in norma circumstances the detention should be limited to twelve
hours'*®. To establish whether he should be alowed to remain, or if it is probable
that he will be removed or expelled, he may be kept no longer than two weeks. If
an asylum application has been rgjected, the applicant may be detained for a
maximum of two months pending his remova from the country. Apart from
detention to edtablish a person's identity, the applicable time limits may be
extended if there are particular reasons (6:4 UtIL). Stricter conditions apply for
detaining children (6:3-4 UtIL). "Particular reasons’ could mean ared risk that the
detainee will go into hiding if he were to be rdeased. Tha the identity of the
detainee is unclear can never be deemed a "particular reason”.**® A decision
whereby a person is detained to establish his right to remain in Sweden shdl be
regppraised within two weeks, a decison where a person is detained with a view
to being removed from the country, within two months (6:6 UtIL).

Detainees are to be kept in premises intended especidly for this purpose and may
only be detained in prison if they have committed a crime or if there are otherwise
particular reasons for it (6:19 UtIL). 6:8-31 UtIL contain detail provisons amed
a ensuring that conditions during the detention shal be humane,

5.2.3 International law

5.2.3.1 Reasons for detention

"Provigons of internationd law only impose few limitations on States discretion to
apply redrictive [reception] policies’, Bank says*. Internationa law recognises
the right of States to decide whom to grant entrance to their territory'*. As
mentioned briefly in chapter two above, both the UDHR (art. 13.1), art. 26 of the
Geneva Convention, art. 12 ICCPR and art. 2 Protocol No. 4 to the ECHR
safeguard the right to freedom of movement. But according to the Geneva
Convention, the ICCPR and the ECHR, this only applies to refugees "lawfully
resident [as opposed to "lawfully present™?] in the territory” of the State in
question. Even writers in favour of "dynamic interpretations™® of refugee law
accept that this means persons enjoying asylum in the sense of resdence and

7 Wikrén, p. 233.

138 Wikrén, p. 240.

39 Wikrén, p. 242.

0 Bank, p. 259.

I Bank, p. 263.

2 Cholewinski, p. 464.
3 Cholewinski, p. 464.
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145

lasting protection™, i.e. asylum seekers with a stay permit'®. As for refugees
unlawfully resident in a country, art. 31.2 of the Geneva Convention States that
only redtrictions to the freedom of movement which are necessary shdl be applied
and such redrictions shdl only be gpplied until their status in the country is
regularized. Art. 9 of the Convention permits States to take measures which it
consdersto be essentia to national security in the case of a particular person.

Art. 9 ICCPR and art. 5 ECHR date that everyone has the right to liberty and
security of person. No one shal be subjected to arbitrary arrest or detention. No
one shal be deprived of his liberty except on such grounds and in accordance
with such procedure as are established by law. As can be seen, these two
provisons do not prohibit the "redtriction of liberty”, only "deprivations of
liberty"'#°. Retention at airports too have been held to be regarded as "deprivation
of liberty”" by the European Court of Human Rights, which means that protection
under the ECHR may be enjoyed™*’.

In other words, internationa law does not disallow the retention or detention of
asylum seekers in generd™*®. The provisons have been interpreted by the
UNHCR to impose little restrictions on the freedom of States to order detention,
for example to verify an gpplicant's identity, to determine the eements on which
the claim to refugee status or asylum is based and in cases where asylum seekers
have dedtroyed their travel or identity documents or have used fraudulent
documents to midead the authorities or to protect national security or public

order*®,

It seems Swedish law fulfil dl requirements for not unlawfully detaining asylum
seekers. Swedish legidation is in line dso with UNHCR recommendations on
length of detention™°. British legidation is in itsdf not contravening internéational
law, but the way the law is gpplied, it seems internationd law is violated in
individual cases, conddering the large number of persons detained and the long
duration of those detentions. The ECHR requires the observance of the principle
of proportiondity™. The figures above show 53.3% of detainees had cases
pending. This means the reason for their detention could naither be to prevent
illegd entry, nor to secure an imminent expulsont™. It seems highly unlikely
detention was redlly necessary in dl these cases.

4 Goodwin-Gill, p. 308, de Jong, p. 690.
S Bank, p. 273.
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As for detention conditions, art. 3 ECHR applies™. Art. 3, regarding the right to
be free from torture or inhuman or degrading trestment or punishment, has,
according to the European Commisson, the genera purpose of preventing
interferences of a particularly serious nature. This does not necessarily have to be
in the form of violent acts with direct physica effect, but could be other actions
too, humiliating a person before others. But such actions can only be regarded as
degrading trestment when it reaches a certain level of severity.™ Therefore the
European Court and European Commission on Human Rights have been reluctant
to find violations in cases of poor detention conditions. A high threshold
a:)p“ eS.155

5.2.3.2 "Proceedings before a court”

Art. 9.4 ICCPR and at. 54 ECHR provide in much the same words that

everyone who is deprived of his liberty by arrest or detention shdl be entitled to
take proceedings by which the lawfulness of his detention shall be decided by a
court and his release ordered if the detention is not lawful. Art. 5 ECHR adds that

this should be done speedily. Swedish law provides for an gpped process and

congtant regppraisa of the lawfulness and necessity of the detention. British law

only provides for aball hearing. It seems doubtful whether such a bail hearing can
be congdered equivaent with the type of proceeding that is required according to
art. 9.4 ICCPR and 5.4 ECHR. For the requirements under art. 5.4 ECHR to be
fulfilled the European Commission on Human Rights held in the Caprino case that
the judicid proceedings mugt include a review of the substantive ground of the
detention™®. A bail hearing is focussed on guarantees for good behaviour rather

than on the lawfulness of the detention™’.

5.3 Denial or limitation of welfare benefits

Redtrictions on benefits work as a deterrence not only for potential asylum
seekers, but dso for those who have dready arrived by limiting the opportunities
for integration and for cregting irreversble structures which may conditute
obstacles to the expulsion and deportation of rejected asylum seekers™®, These
types of regtrictions, especialy regarding work permits and freedom of residence,
are common. They can dso affect the right to socid assstance, hedth care or
educetion.

153 Bank, p. 266.

1> Cholewinski, p. 484-485.
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5.3.1 UK

5.3.1.1 Social security and accommodation

In the UK, what was in newspapers described as, "tough government measures...
intended to deter people from coming to Britain™° were introduced in April
2000. Under this scheme, asylum seekers are no longer to receive cash benefits,
but vouchers for food and clothing instead. Dedtitute asylum seekers have the
right to State support, including accommodation™. But section 96.3 of the AIA
1999 dipulates that support should not normaly be given by way of cash
payments. Asylum seekers will be provided ether with board and lodging
together, or, if they are to cater for themsalves, they will be given vouchers - and
not cash - to be exchanged for food and other essentials at certain shops or
supermarkets. They will ill be given a smal weekly cash dlowance to cover
"minor incidental expenses™®.

Regulations determining whether an asylum seeker shall be entitled to support are
grict. Not only any income, support or assets which the asylum seeker or his
dependants have themselves will be taken into account. The authorities will adso
look at assets which might reasonably be expected to be available from other
sources. This include support from friends and relatives dready in the country or
from the voluntary sector.*®? If an asylum seeker has some kind of income this will
gther disqudify him entirdy from support, or he will be required to make
contributions™®. If the asylum seeker was degtitute at the time of application for
socid security but possess assets which subsequently become available, recovery
of such sums can be made from him'®. As mentioned above, the support may
include accommodation. But an asylum seeker will be seen to have adequate
accommodation if he can stay with friends or rdatives, in which case he may be
165

provided with living expenses only ™.

5.3.1.2 Work, health care and education

In the UK, as wel as in Sweden (see below), rules on employment are
comparatively generous. Asylum seekers in the UK are dlowed to take up work
six months after they have submitted their asylum application'®®.

%% The Times, 25 Nov. 2000.
160 gection 95.1 AIA 1999.
161 Section 96.3 AIA 1999.
162 Section 95.2 AIA 1999.
163 Section 95.10 AIA 1999.
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Hedth careis provided to asylum seekersin the same way asfor British nationals.
This is generous compared to other countries, some of which provide emergency
care only.™®" Asylum seekers are covered by the compulsory education scheme
for British nationals'®.

5.3.2 Sweden

5.3.2.1 Accommodation and work

Widfare benefits in Sweden are comparatively generous, but ill limited to bare
necessities. Asylum seekers are entitled to free accommodation at refugee centres
run by the Migration Board®. Alternaively, they may find their own
accommodation, in which case they will be afforded a housing benefit of SEK

170

500 per month (singles) or SEK 1000 per month (couples and families) ™.

Contrary to most other Western countries, asylum seekers and refugees do not
need work permits in Sweden if the Migration Board estimates thet the claim for
asylum can not be determined within four months from the date of gpplication
(3a8 UtIF). It they do work, benefits to which they are entitled will be reduced™"™.
Asylum seekers and refugees shal be offered to participate in the running of the
refugee centre™™. They may not be offered any wages for this work'™. If they do
not take part, any benefits (gpart from those covering the cost of food) to which
they are entitled will be reduced" ™.

5.3.2.2 Social security, health care and education

Apart from free accommodation, asylum seekers and refugees are entitled either
to free board and a amdl daily dlowance ("dagersittning”) or to a higher daly
dlowance induding a sum intended to cover the cost of food'™. The daily
dlowance not induding food amounts to SEK 24 (single adult)*’®. They are dso
entitled to receive, on gpplication, a specid alowance ("sarskilt bidrag") to cover
the cost of winter clothing, glasses etc.*"”.

" Bank, p 283.
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The cogt of ordinary hedlth care is to be covered by the asylum seeker himsdlf
from his daily dlowance. This is provided to the same subsidised rate as for
Swedish nationds, but only as regards emergency care, including emergency
dental care, maternity care and childbirth'”®. Children are covered by the same
free primary education scheme as Swedish nationas. The loca councils shdl be
compensated for this from State funds'™.

5.3.3 International law

5.3.3.1 Accomodation and the freedom of movement

Denid or limitation of wefare benefits can affect a number of rights protected
under internationa law. Assgnment of no choice accommodation will affect the
freedom of movement and right to free choice of resdence as protected in art.
13.1 of the UDHR, art. 26 of the Geneva Convention, art. 12 ICCPR and art. 2
Protocol No. 4 to the ECHR. But these provisons only affect refugees lawfully
resdent in the State of refugee, i.e. those with a stay permit, and therefore offers
little protection for asylum seekers (se above, 5.2.3.1). Art. 21 of the Geneva
Convention states that refugees shall be accorded treatment as favourable as
possible as regards housing, and not less favourable than that accorded to aiens
gengdly in the same circumstances. But again, this only applies to refugees
lawfully staying in the territory of a Contracting State. For refugees unlawfully in
the country of refuge, the Geneva Convention smply provides that Contracting
States must only apply redtrictions on the free movement that are "necessary” (art.
31.2). The threshold is high and the nationd laws in both Sweden and the UK
fulfil these requirements.

5.3.3.2 Employment and the right to work

Redtrictive policies with regard to work permits issued to foreigners do not meet
with strong opposition in international law™®. The Geneva Convention does not
establish any obligation on States to permit asylum seekers to engage in wage-
eaning employment. It only provides that refugees lawfully saying in ther
territory shdl enjoy the most favourable treatment accorded to other nationas of
a foreign country in the same Stuation (art. 17.1, 18 and 19). Moreover,
Contracting States shdl give "sympathetic consderation” to assmilating the rights
of dl refugees with regard to wage-earning employment to those of nationds (art.
17.3). 6 ICESCR protects the right to work, but as will be remembered this
covenant does not contain immediatdly binding obligations. As with the other
socid rights, the level of protection afforded in internationd law is low. Both the
UK and Sweden have comparatively generous legidation with regard to alowing
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asylum seekers to work and fulfil the few obligations established in international
law. It is a separate matter that the opportunities for asylum seekers to make
practicd use of this liberty are very limited due to language barriers, non-
recognition of professond qudifications, the high unemployment levels in Europe
and discrimination by employers'®.,

5.3.3.3 Social assistance

As regards socid assigtance, the Geneva Convention (art. 23) again only offers
protection to refugees lawfully staying in the territory of a Contracting State, i.e.
those refugees who have aready been offered some form of lasting protection™®.
To those, the Contracting States shall accord the same treatment with respect to
public relief and assstance as is accorded to their nationds. The ICESCR
dipulates that States shal recognize the right of everyone to socid security,
including socid insurance (art. 9). It has, however, been argued that art. 9 focuses
on socid security in the sense of "income-based and Situation-based cash benefits
for workers and ther families' and not "need-based basic subsstence benefits
financed from generd tax revenues™®. Asylum seekers rights according to the
ICESCR would instead have to be based on art. 11, according to which States
shdl recognize the right of everyone to an adequate sandard of living.

Prior to 1996, asylum seekers in the UK were entitled to ordinary Income
Support Benefit, Council Tax Benefit, Housng Benefit and Child Support on
roughly the same basis as nationas. New legidation excluded certain groups of
asylum seekers from enjoying any socid benefits at dl (eg. those gpplying for
asylum not at border, but applying when they had dready entered the country and
those waiting for the outcome of an appedal). In a number of cases before British
courts this legidation was rejected, and it was reviewed in 1999.** As described
above, the present system too includes some farly tough measures, such as
providing asylum seekers with vouchers instead of cash. That the only purpose of
this reform is to act as a deterrence measure is clear, not least since the British
government has itsdf sated it in so many words. In its White Paper describing the
new legidation, the government writes that a voucher system is favourable snce a
cash based system may serve as "a financid inducement for those who would be
drawn by a cash scheme™®. Also, it was admitted that the voucher system would
be introduced despite a cash sysem being both cheaper and more

administratively convenient®°,
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Protection as regards socia security for asylum seekers appears to be weak in
internationa law, with the Geneva Convention protecting only "refugees lawfully
resdent” in the country of refuge and the ICESCR dating Smply that everyone
shdl have the right to an "adequate sandard of living". The British sysem may be
restrictive, but appears to meet the standards required by these vague provisions.
Cholewinski, though, has argued that internationa law offers greater protection
and that the UK system violates international law. He rests his argument on art.
26 ICCPR and art. 3 ECHR. Art. 26, according to which the law shdl prohibit
any discrimination and guarantee to dl persons equa and effective protection
againg discrimination on any ground, he contends, shall be interpreted as meaning
that any socia security measures introduced by a State must be applied in a non-
discriminatory fashion. He accepts that not al distinctions between citizens and
diens are prohibited, but digtinctions must be "prescribed by law, pursue a
legitimate am and be drictly proportionate to that am”. Diginctions must be
made according to "reasonable and objective criterid™®’. The difference in
treatment between nationas and asylum seekers in the UK is not based on
reasonable and objective criteria and is dso far too severe and disproportionate
in application, he argues'®®. Further, requiring asylum seekers primarily to rely on
help from friends and rdldives is again discriminatory as this will affect minority
community groups which are dready disadvantaged in society. Both this particular
measure and the whole British system, a0 violate art. 3 ECHR, since it amounts
to degrading treatment of asylum seekers.*®

Asfor the gpplicability of art. 3 ECHR, it has dready been explained (see chapter
5.2.3.1) that this provison is directed towards actions reaching a certain level of
seveity. The sysem in the UK, whereby both housing and some minimum means
of subssence ae provided is unlikey to reach the criticd levd. The
discrimination argument based on art. 26 ICCPR is harder to assess. The am,
deterring false asylum dams, is legitimate. As for the question of proportiondity,
socia assgance to dedtitute citizens too is kept to a minimum in the UK. But as
regards the ass stance to asylum seekers being paid, not in cash, but in the form of
vouchers and the contributions required from the asylum seeker's relaives, these
measures may well be disproportionate.

Under the Swedish sysem too, there is a difference between the leve of
assgtance given to citizens and to asylum seekers. But the Swedish system lacks
some of the more questionable fegtures of the British system. In Sweden,
payment is made in cash and there is no question of placing the burden of
supporting asylum seekers on their relatives. The sysem in Sweden therefore
mogt likey conforms with international standards. The requirement in Swedish
nationd law that asylum seskers dhdl paticpate in the running of the
governmental refugee centres, lest their socid benefits be reduced, does,
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according to the European Commission of Human Rights, not congtitute forced
labour in the meaning of art. 4 ECHR and art. 8 ICCPR. Neither the intengity of
the involuntariness, nor that of the sanction reach the degree required for forced
labour ™.

5.3.3.4 Health care and education

The only provison on hedth care is found in at. 12 ICESCR. States must
recognize the right of everyone to the enjoyment of the highest attainable standard
of hedth. To achieve tha, they shal take steps to create conditions which would
assure to al (induding asylum seekers) medical service and medicd atention in
the event of sckness. The interpretation of art. 12 is unclear. Some argue that it
safeguards the right to preventive hedth care oo™, while others mean that it
could be interpreted as a requirement for medica care only in acute cases and not
for long term promotion of health by such measures as routine checks'®. In the
UK, asylum seekers and nationds have equa access to hedth care. The
somewhat lower standard in Sweden arguably il fulfils the obligations under
internationa law, congdering the wording of art. 12.2 (d) "medicd attention in the
event of dckness', in comparison with the wording of art. 12.2 (c) which
expresdy taks of "prevention” of for example occupationa diseases. It must dso
once again be remembered that the provisons in the ICESCR are not of an
immediately binding neture.

According to the Geneva Convention, elementary education shal be accorded to
(al, lawfully or unlawfully present) refugees on the same basis asfor nationds (art.
22). The ICESCR too recognizes the right to education (art. 13.1), which means
primary education shall be compulsory and free to everyone (art. 13.2). Both
Sweden and the UK live up to this obligation.
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5.4 Negative propaganda and language

It is perhaps fairly obvious that negative propaganda and language directed at
asylum seekers on the part of State officids will not be concrete enough to violate
any paticular provison in the international human rights insruments. These do
contain prohibitions on discrimination due to race, colour etc, but generdly only in
relation to the rights set forth in the various instruments. See for example, art. 2 of
the UDHR and at. 3 Geneva Convention. The limitations on negative
propaganda and language are to be found in nationa legidation related to freedom
of speech, freedom of press and racid discrimination, which is outsde the scope
of thiswork, but we shdl sill dwell on this measure of deterrence for a moment.

In astudy andysing how refugees, asylum seekers and immigrants are depicted in
Swedish media, the authors, talking of criticism of one's sources as a writer, say:
"One can never trust the authorities completely. They are not omniscient and the
authorities comprise of ordinary people with the weaknesses and prejudices of
ordinary people... Therefore it is the duty of the journdist to be suspicious of the
authorities in refugee matters too'*. Some politicians are openly hostile towards
immigrants and asylum seekers. Margaret Thatcher, in a broadly televised
interview on Granada televison, expressed fears that Britain was being "swamped
by people with a different culture™®. Other examples include Jorg Haider in
Austria and Umberto Boss in Italy, both in governmenta postions. In the present
eection campaign in the UK, Consarvative leader William Hague recently spoke
of how he would put an end to Britain being "a soft spot for bogus asylum
seekers™®, In Sweden the police too, as well as Migration Board staff (Kenneth
Sandberg, who was however later removed from his post) have been publicly
questioning the truthfulness of refugees, in one case dleging their passports have
been attained through bribes'®.

Clearly negative fedings among common citizens in a country can act as a
deterrence in itsdf. This is further enhanced when the negative language and
propaganda emanate from State officids, from Migration Board officids, from the
police and from politicians - especidly those belonging to the government. It must
be kept in mind that asylum seekers and refugees are often fleeing precisdy
because they are being persecuted by the authorities and the police in their
country of origin, making the dtitudes of the authorities in the (potentia) country
of refuge an dl the more sengitive matter.
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5.5 Conclusion -rules of deterrence

There are few redrictions in internationd law on the application of nationd
deterrence measures. The provisons on socia assstance give much freedom to
States, the demand only being that asylum seekers are being offered an "adequate
gandard® of living (at. 11 ICESCR). However, measures may not be
discriminatory (art. 26 ICCPR). It has been argued that the British benefit system,
whereby vouchers have replaced cash and asylum seekers are firg to turn to
relatives for support, violates this prohibition. The provisons on the detention of
asylum seekers and refuges are but margindly dricter than the provisons on
socid assigtance. Still the UK probably violates those provisions, both regarding
its policy to keep asylum seekers detained for prolonged periods and as regards
the lack of a proper gpped procedure in detention cases. The bail hearing
provided for in British law is probably not enough to fulfil the requirement in art.
5.4 ECHR that anyone who is deprived of his liberty by detention shdl be entitled
to proceedings before a court of law determining the lawfulness of the detention.
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6 Enforcement

In this chepter we will look at the possbilities for enforcement avalable to
individuals when nationd legidation violates internationd law. Thisis not the main
topic of thisthess. In fact it is a separate issue worth its own examination. Still, it
feds an invedtigation into the possble conflicts between Swedish and British
nationa law and the internationd instruments protecting refugees rights would not
be complete without at least some knowledge of whether the rights provided by
internationd law are actudly enforcable.

6.1 International mechanisms

6.1.1 Universal instruments

In generd dl modern human rights conventions which have been negotiated under
the auspices of the UN have reporting systems with monitoring Committees'®”.
This means States have to submit regular reports on the nationa dtuation
regarding the field covered by the convention in question. Sometimes States will
have the right to bring complaints againgt other States before the Committees™®,
On the whole, these supervision systems do not work satisfactory*®. There is no
monitoring Committee for the Geneva Convention. Ingead the UNHCR may
point out to a country thét it is violating the Geneva Convention.® Under some
conventions there is a possibility for individua petitions. For example, States may
sgn an optiond protocoal to the ICCPR dlowing individua petitions to the Human
Rights Committee supervising the conformation to that Covenant®. Sweden, but
not the UK, has signed this protocol?®2. But the number of individual complaints is
low, only around 600 (half of which have been rgected as inadmissible?®) since
the protocol came into effect in 1976. The Human Rights Committee can only ask
for explanations and make recommendations with regard to the individua
complaints. It has no enforcement power, but States are probably bound by
customary law to follow its recommendations®. The possihility of inter-state
complaints has so far never been used.”®® There is dso a UN Commission on
Human Rights. The Commission can initiate public investigations againgt particular
States, but it can only make recommendations. It has no enforcement power.?*®
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6.1.2 Regional instruments

There are much more effective measures available to individuas under the ECHR.
Both States, individuds, groups of individuas and non-governmenta organizations
under the jurisdiction of State Parties (i.e. not only nationals of Member States®™)
can make complaints before the European Court of Human Rights. The Court's
decisons are legdly binding and enforcable. The number of complaints so far are
in excess of 20,000°®. One limitation must be kept in mind though: only
circumstances protected as a right under the ECHR can be tried by the Court.
(Remember for example the discussion above, chapter 5.2.3.1, regarding whether
retention a arports should be viewed merdy as a "redtriction” of liberty - not
covered by the ECHR -, or asa"deprivation” of liberty - covered by the ECHR -
). Also, al domestic remedies must have been exhausted before the Court may
dedl with amatter (art. 35, Protocol No. 11 to the ECHR). In other words, while
this is an effective remedy in that States are legally bound to enforce the Court's
decisons, it is a very time consuming process. All nationd remedies must have
been exhausted and then the process before the European Court itsef may take
years.

6.2 National mechanisms

Apat from under the ECHR, it has been shown that there are few red
possibilities for individuds to dam their rights under international humean rights and
refugee law. Are there then any chances of claming these rightsin nationd courts?

6.2.1 UK

The traditiond Anglo-American view was that internationa law was to be
implemented sraight in nationd courts. Internationa and nationa law was seen as
adngle legd sysem (monism). This was dso the goproach in Sweden until the
early 1900's® In UK today, internationd law is generdly given internd effect
only if, and to the extent that, it is explicitly part of nationd lav*. To cdl this
dudism, i.e. where nationd and internationa law are regarded as two separate
legd systems and where one system can not be said to be superior to the other,
is, however, according to Higgins, too smpligtic?™. The position in the UK is that
internationd treaties Sgned by the UK are regarded as consstent with nationa
law?2. This is in fact a precondition for signing, meaning that nationa law will
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sometimes have to be amended first?. Also, customary internationd law is
treated differently in that it can be applied without regard to whether a certain
treaty have been incorporated in British law or not®.

The established generd principle of British law is, as mentioned above, that
tregties cannot be given interna effect without incorporation. But recently what
Higgins cdl "a new remarkable trend" has been perceived, whereby the issue of
non-incorporation is being rendered less and less important®™. This is especialy
true of the ECHR. Although previoudy not incorporated into British law, courtsin
the UK tended to have the obligations in the ECHR in mind when rendering
judgements under nationd law. But the dtuation is Sgnificantly different with the
ICCPR, partly becauseiit is not as well known to British judges, but also because
the UK is not a party to the protocol to the ICCPR whereby individua
complaints can be made®®. As for the Geneva Convention which is not in terms
incorporated into British law, the Asylum and Immigration Appeals Act 1993
dipulate that as regards refugees, "Nothing in the immigration rules.. shdl lay
down any practice which would be contrary to the [Geneva] Convention™®!’. This
renvoi means that, a least concerning refugees, the rules in the Geneva
Convention could be invoked in a UK court. As for asylum seekers, this is not
necessaily the case, but as will be remembered we have not in this thess found
any violaion of the Geneva Convention and Protocol by the UK. Still it is not
clear whether the scope of this provision is sufficient to amount to incorporation of
the Geneva Convention and the New Y ork Protocol®®.

6.2.2 Sweden

Sweden essentialy adhere to the dudist view™®. Internationd tresties can not be
invoked in Swedish courts without incorporation into Swvedish law, though this
can take place according to severd methods: transformation, full incorporation or
a presumption of consstency’”®. The Geneva Convention has not been
incorporated into Swedish law. It isin part transformed into Swedish law, in part
presumed to be in consstence with it. But if there are discrepancies, Swedish law
will preval.?* The fact that the method of full incorporation (especidly of
internationd human rights instruments) is sometimes used causes some experts to
clam they discern asmilar shift towards monism as described by Rosdyn Higgins
in the UK In Sweden too a digtinction can be made between tredties and
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cusomary law. As for customary law the monist tendencies are stronger. In
practice Swedish courts have sometimes applied "generdly recognised principles
of internationd law". This has been the case particularly where aforeign State has
been regarded as enjoying immunity against Swedish jurisdiction according to
international law.? In generd it would not be possible for individuals in refugee
and asylum meatters to invoke internationa law provisons in Swedish courts,
though it has to be kept in mind that the ECHR has been incorporated and is
therefore part of nationa Swedish law.

6.3 Conclusion - remedies

Neither in the UK nor in Sweden isit possible to invoke international law directly
in national courts. In principle, internationa treaties need to be incorporated. The
ECHR is dready incorporated in both British and Swedish law and can be
invoked before national courts. In both countries courts give some consderation
to generd principles of law. Unlike tregties, which contain detailled provisons,
these generad principles of law are limited to the protection of a "fundamenta and
unrenouncesble nudeus of human rights®. But to what extent the many
international human rights indruments has led to the emergence of a binding
international customary law of human rightsis a matter of debate?.

It is not easy for individuas successfully to lodge complaints & the internationa
leve if they fed nationd legidation contradicts internationd law. Thisis especidly
true of the universd insruments. Individua petitions are only possible to a limited
extent and there are generdly no enforcement mechanisms. Complaints before the
European Court of Human Rights can be more effective as the Court's decisions
are legdly binding. For the possble violaions of internationa law discussed
above, againg at. 3 ECHR (asylum seeker's rgected visa gpplication) and
agang art. 54 (appea agangt detention decison), it would be possible for
individuals to make claims both in nationa courts and to the European Court of
Human Rights. But a process before the European Court can take years. Few
refugees and asylum seekers will have a redigtic opportunity and the necessary
knowledge to embark on such a process.
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7 Conclusion

Above, a number of measures used by governments to limit the number of
refugees and asylum seekers have been described. The messures, expressng
political ams, are sometimes transformed into nationd law. Thisthess hastried to
examine the legdity of such nationd legidation in view of the obligations on States
according to internationa law. The measures discussed include both measures of
containment and of deterrence. States do their utmost to limit their responsibilities.
The reason is mainly to save money and to satisfy public opinion. Figures show
that the number of asylum seekers whose claims have been accepted have been
reduced in al the Western European countries during the past ten years™.
Recognition rates for asylum closdly follow the financid Stuation in the Western
European countries”™’. 1t has been shown that, generdly, governments keep
national legidation used to enforce the measures of containment and deterrence
within the bounds of internationd law. Sometimes this is easy as internationd law
does not offer much, or very detailed, protection. This is true of inter dia socid
rights, which are affected by measures of deterrence such as limitation of welfare
benefits. In other areas the protection offered by internationd law is more
subgtantid, but States are careful to construe their obligations under internationa
law in the drictest possble sense. The development of the term "refugee’ is
illugrative. Puntervold B@ writes. "The legd code of "refugee’ istoday so difficult
to obtain, that the great mgority of those in need of protection from persecution
do not quaify"??. In the end, it is the governments of the national States that lay
down internationd law.

7.1 Legislation vs. policy

This thess has manly focussed on invesigating legidation. Despite many
measures amed at reducing the number of asylum seekers, nationd legidation
clearly violating international law is rare in the UK and Sweden. Some
explanations to this have dready been given. Another reason is that materid
substance is largdy kept to the level of policy. As will be remembered, the
conclusion above has often been that the law itsdf does not violate internationd
obligations, but the way it is goplied might. The laws affecting asylum and refugee
matters are often of a procedural nature®. These laws may conform with
internationd law while application policy violates it. Neither Sweden nor the UK
have formd safe country of origin ligs. This would violate internationd law.
However, on a palicy levd, informd lists may 4ill exist. Informd policy can be
very hard to examine.
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7.2 Areas of conflict

7.2.1 Accesstoterritory

Some possible areas where British and Swedish nationd legidation is in conflict
with internationd law have been discovered. The first concerns access to
territory. The way internationa law, in this ingdance at. 1 and 3 ECHR, is
worded and has been construed in case law, seems clearly to support the view
that visa applications can not be rgjected if as a direct consequence the applicant
risks being subjected to torture or other crud, inhuman or degrading treatment or
punishment. The potentiad consequences are far-reaching. Western European
States could be made respongible for large numbers of persons who are being
persecuted. Thisis a political impossibility and should, contrary to expectation, a
decison in the European Court of Human Rights be made to this effect, the
ECHR would no doubt quickly be amended. There is currently strong public
opposition in Western European States to recelving refugees and asylum seekers.
In fact, dready the limited protection offered by the Geneva Convention is under
scrutiny. The Convention is criticized as being out-of-date and written to dedl with
the refugee Stuation after the Second World War, a Situation completely different
from the one we face today. Particularly in the UK, calls have been made to
rewrite the Convention and establish a dricter system for asylum clams. This
sysem is proposed to include lists of countries whose nationads would be
indigible to gpply for asylum and it is proposed asylum should be gpplied for from
the applicant's region of origin, instead of at the borders of the country of refuge.

7.2.2 Detention

A second possible conflict between internationa and national law observed in this
thes's concerns British policy and legidation on detention of asylum seekers. It
seems obvious from the cumulated figures on average length of detention and the
number of detainees, that British detention policy violates art. 9 ICCPR and art.
5.1 ECHR. Also, the possbilities for having the grounds for detention tried in a
court of law are too limited in the UK. Nationd law in the UK only providesfor a
bal hearing, focussng on guarantees for good behaviour rather than on the
lawfulness of the detention. Under art. 5.4 ECHR everyone has the right to have
the lawfulness, i.e. the materid grounds for the detention, tried speedily in a court
of law. Britain has on severa occasions been convicted in the European Court of
Human Rights for violations of art. 54 ECHR as regards detention of asylum
seekers™. It seems dear both British legidation and policy on detention needs a
review.

20 plender & Mole, p. 94-95.
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Two more areas of possible conflict have been indicated, national legidation on
socid assigtance for asylum seekers in the UK and Swedish policy on the
application of safe third country and the Dublin Convention. Whether international
law is actudly violated is more uncertain in these aress.

7.3 Enforcement

Another important question is that of enforcement. It is very well to enjoy rights
according to internationa law, but it is not worth much unless those rights can be
invoked in practice. To invoke internationd rights is hard, both internationaly and
nationaly. Nationaly, both Sweden and the UK adhere to the principle of
dudism. This means internationd law can only be invoked if it has been
incorporated into nationa law. In both countries, nationa legidation is presumed
to conform with internationa law. But if a conflict should arise, nationd law
prevails. On the internationd leve, the UN ingruments generdly have monitoring
Committees. Thisis not the case as regards the Geneva Convention, though. To
some of the monitoring Committees individua petitions can be made. The UK has
not sgned the protocol whereby it is possible to make individua complaintsto the
Human Rights Committee. Few cases are heard by the Committees. Even if the
complainant is right the Committee has no enforcement power, though States
generaly accept its findings. The most effective way of enforcement internationaly
is to make a cdam to the European Court of Human Rights. This is the most
developed of dl the regionad courts of law in the world. The ECHR is
incorporated into both Swedish and British law. The decisons of the European
Court of Human Rights are enforcable. Otherwise the mogt effective way to make
States change their law and policiesis by internationd criticism from other States.

7.4 A look ahead

If we look ahead, what are the consequences of States trying to limit their
responghilities for refugees and asylum seekers? Probably it will result in a denid
of protection for those who redly need it. Also, there is a risk of an uneven
digribution of the refuges in the world. The likely result is a pattern where the
countries closest to wars and oppressve regimes, the mgority of which are not
found in the Western world, will receive most of the refugees. Within Europe too,
the "burden” of refugees is unevenly didributed as a result of for example the
Dublin Convention. The countries which can control their borders the best get
away with the least, while those with long coast lines and borders to East Europe
will receive many more asylum seekers. This adds to the burden of dready
vulnerable countries and results in that refugees may have to continue fleeing as
their presence causes new disturbances in the unstable countries to which they
manage to flee. In the end, the solution to the refugee problem can only be to
make sure fewer people are forced to flee their countries of origin.
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The future will probably bring even tougher legidation on asylum in Wegtern
European States. Perhaps the Geneva Convention will be rewritten. The day
when persecuted individuals have unfettered right to enter the territory of Western
European States is very far off. In the UK, William Hague has pledged to detain
al asylum seekers for the duration of the determingtion of their asylum clams,
should he win the upcoming generd eection. Such a measure would violate more
or less every existing human rights instrument and could not be permissible under
internationa law as it stands today. On the contrary, it is not unlikely that the
procedure for detention of asylum seekers will have to be reviewed in the UK.
Interna debate on immigration and asylum islively both in the UK and in Sweden.
But internationaly, primarily within the EU, it is the UK that has taken on a
leading role, pushing for dricter laws on asylum. This has to be viewed in a
historical context, where, in the UK, questions on race and immigration have been
urgently important for centuries. Britain is traditionaly a country of immigration
and with its colonid links it is gtill a popular destination. While the UK might be
Sting the tone for future policies on asylum in Europe, Sweden will probably
only follow any new standards thus s&t.
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