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Summary

While regulatory measures are commonly imposed by states for social,
environmental, economical or other reasons and are universally accepted as
a part of state sovereignty, they may in various ways adversely affect the
interests of foreign investments. Current debates under international
investment law centre on whether and when such state interferences,
although involving no transfer of legal title from the individual owner to the
state, should be regarded as compensatory so called indirect or regulatory
expropriations. Most investment treaties and free trade agreements
concluded worldwide include expropriation provisions covering indirect
expropriation implicitly or with specific clauses to that end. As those legal
documents generally provide no more than vague and open-ended
provisions on the subject, however, the scope of the term has largely been
left for international courts and tribunals to determine based on general rules
of international law.

The thesis analyses selected case-law on regulatory expropriations under the
IUCT, ICSID and UNCITRAL. It explores the standards applied by
different tribunals when determining the legal qualification of measures at
issue and inquires whether any general guidelines may be found in
establishing the line between non-expropriatory regulatory measures and
indirect expropriations. The material is divided into four main criteria
commonly considered by tribunals and identified in literature on the subject,
namely (i) the level of interference, (ii) legitimate expectations of the
investor, (iii) state intent; and (iv) object and purpose.

It is concluded that the international jurisprudence in this area seems to be
characterized by highly case-specific reasonings and a scarcity of consistent
patterns. Although the four outlined criteria may serve as a helpful
framework, the extent to which these are considered, as well as their
interpreted practical meaning and scope, vary significantly in the analyzed
cases.
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1 Introduction

1.1 Background

The early modern debate on expropriations in the international investment
context has centred largely on outright takings of property and large-scale
nationalizations; the conditions to be complied with for such actions to be
regarded legal and in particular the appropriate amount of compensation to
be paid.' During the last decades, however, nationalizations have become
rare and the concept of direct expropriation is today considered to be a “well
settled issue of international law™?, as is, in the general view, the obligatory
level of compensation®. Current debates in the field of international
expropriations centre on state regulations that interfere with private property
rights without including any physical state occupation or transfer of legal
title from the original owner. While regulatory measures are commonly
imposed for social, environmental, economical or other reasons and are
universally accepted as a part of state sovereignty, they may in various ways
adversely affect the interests of foreign investments. The boilerplate issue
has become whether and when such state interferences, although involving
no takings in the traditional sense of the term, should be regarded as
compensatory so called indirect or regulatory expropriations under
international law.

Most investment treaties and free trade agreements concluded worldwide
include expropriation provisions covering indirect expropriation implicitly
or with specific clauses to that end.* Almost all of these documents however
provide broad and open-ended provisions and stay silent on the more exact
definition of the term, opening up for broad debates on what should be the
role and scope of indirect expropriation. Traditionally, capital-importing
developing countries wanting to protect their regulatory freedom have been
found on one side of the spectrum and capital-exporting developed countries
wanting to protect their investments on the other. The debate has however
taken an interesting shift after the US and Canada found themselves
defending domestic regulations under investor-state arbitration proceedings,

'Baughen , at 209.

Appleton, at 40. Under current customary law, expropriation is legal if conducted for a
public purpose, as provided by law, in a non-discriminatory manner and accompanied by
compensation. See further e.g. Yannaca-Small, at 3.

*The generally accepted Hull formula requires compensation to be “prompt, adequate and
effective”, meaning, inter alia, market value compensation and payment in a freely
transferable currency. See further e.g. Been &Beauvais, at 47-48. For a critical approach
and a discussion on the alternative Calvo formula, see Porterfield, at 38-40.

*The number of such legal documents is growing exponentially. 2400 BITs, 219 other
bilateral or regional free trade and investment agreements and numerous multilateral
documents including provisions on property rights of investors were in force at the end of
2004, see UNCTAD at 3.



largely as a consequence of the NAFTA.® Currently, the subject is raised
not only in the legal sphere but throughout the society among journalists,
environmentalists, politicians, consumer advocates and more.® Whatever is
to be said of the fact that it took a policy shift of the US to fully awake the
international debate on indirect takings, it is now surely awaken. As put by a
leading commentator in the field, “the single most important development in

state practise has become the issue of indirect expropriation”.’

1.2 Purpose, material and terminology

As legal documents generally provide no more than vague provisions on the
subject, the scope of indirect expropriations has largely been left for
international courts and tribunals to determine based on general rules of
international law.® So far, and although the number of international
expropriation cases is growing, the body of jurisprudence on indirect forms
of takings is relatively undeveloped, further explaining the broad debates on
where international law currently stands on the matter.’ This paper will
analyse selected investor-state arbitral awards concerning indirect
expropriations. It will attempt to explore the standards applied by different
tribunals when determining the legal qualification of measures at issue and
inquire whether any general guidelines may be found in establishing the line
between non-expropriatory regulatory measures and indirect expropriations.
The legal qualifications relevant for this analysis include whether a measure
is to be regarded as expropriation and whether compensation is to be paid
on the basis of substantive international law. Procedural aspects will thus be
disregarded, as will practical consequences such as awarded levels of
compensation.

Regarding terminology, it should be noted that the terms “expropriation”
and “taking” will be used as synonyms in the following, as will “regulatory
expropriation” and “indirect expropriation“.'® The scope of "investment” is
construed similarly in most agreements, and interpreted broadly to include
practically all tangible and intangible property used for business purposes or

*The US had, as of the end of 2005, the world’s third highest number of foreign investor
claims against it (11), after Argentina (42) and Mexico (17). Canada (6) followed as
number 10. See UNCTAD Recent, Annex. NAFTA entered into force in 1994 between US,
Canada and Mexico. As pointed out by Porterfield, at 39-40, it was first under NAFTA,
that the US and Canada became respondents in expropriation disputes, since investments
flow both ways between these countries as different from BITs generally concluded
between a developed a developing country where, as a practical matter, only the capital-
importing developing country will bare the risk of facing claims from foreign investors.
®Parisi, at 413-414. See also Goh Chien, at 4.

"Dolzer, at 65.

®Yannaca-Small, at 6-7, Geiger at 473. Regarding NAFTA, see Appleton, at 40.
Shenkman, at 174.

°Although some commentators imply that indirect expropriation is broader in scope than
regulatory expropriation (see e.g. Freeman, at 181), the general view seems to be that the
terms are synonyms. See e.g. Mouri at 70-72, Newcombe, at 6.



acquired with the expectation of such a use, as well as, to provide a few
main examples, interests from capital commitments, securities, contracts
and concessions.™* As the term will be used in the widest sense, this basic
exemplification will be sufficient for the purpose of the following work. The
question of what specific property rights within an investment that are
relevant for the determination of expropriation is however more
problematic, and form part of the challenge of defining the scope of indirect
expropriation.*? The latter will therefore be further evolved below. Finally,
also the term “measure” will be used in a broad sense, including any law,
regulation, procedure, requirement or practise.™

It should be noted that the final outcome of most investor-state cases, will
be dependent not only on the expropriation issue, but also on additional or
alternative protection rules commonly included in international investment
agreements, such as national treatment, most favoured nation, and fair and
equitable treatment principles.* As the aim of this paper is not to look at
the full picture of investor protection under international investment law,
however, but is limited to the regulatory expropriation rule alone, additional
aspects in claims, discussions and court reasonings will be omitted.

The paper will gather most materials from US sources, in the form of law
journals, official documents and expert comments. Historically, the US has
been the domestic setting where the issue of regulatory takings has been a

“Under NAFTA, art 1139 an "investment" includes "an enterprise;" "an equity security of
an enterprise;" "a debt security of an enterprise;" "an interest in an enterprise that entitles
the owner to share in income or profits” (or assets); "real estate or other property, tangible
or intangible, acquired in the expectation or used for the purpose of economic benefit or
other business purposes;" and "interests arising from the commitment of capital or other
resources in the territory of a Party to economic activity in such territory," including
contracts or concessions. As defined in art 201, "enterprise” is "any entity constituted or
organized under applicable law including any corporation, trust, partnership, sole
proprietorship, joint venture or other association.”

12For example, even when it is clear that an enterprise forms an ”Investment” protected
from expropriation, it must still be determined which property rights within the company’s
business, such as physical assets, IP rights, market share or access, goodwill, etc, that will
be relevant in assessing if the investment has been expropriated. See further below in
chapter 3.1.

BThis definition is used in NAFTA, Art 201(1). Taxation, although arguably within the
scope of “measure” will be excluded from the scope of this paper, as it raises specific
issues that deserved separate considerations. For a comprehensive analysis of the scope of
indirect expropriations in the fiscal sphere, see Waelde/Kolo, at
http://www.dundee.ac.uk/cepmlp/journal/html/vol4/article4-17.html.

“National Treatment (NT) and Most Favoured Nation Treatment (MFN) constitute relative
standards prohibiting a state from discriminating foreign investors of a State Party in
relation to domestic investors or investors from other countries, respectively. A third
provision commonly included is the absolute Minimum Standard treatment, which obliges
a state to follow international standards of fair and equitable treatment towards foreign
investors. Finally, State Parties are often prevented from imposing Performance
Requirements, meaning certain conditions for investing in the state such as to include local
employees or to conduct business in the currency of the host state. See further Been &
Beauvais at 40-41. As pointed out by Dolzer, at 67, the precise scope of those provisions
and to what extent they may overlap with expropriation issues is not clear.



http://www.dundee.ac.uk/cepmlp/journal/html/vol4/article4-17.html

matter of much attention, resulting in a rich body of jurisprudence on the
subject which, after decades of development, is regarded to be sui generis.*
The US has also been the leading state in the process of drafting and
negotiating free trade and investment agreements with strong investor
rights. While often being in the favourable negotiating position to impose
property protection standards similar to the ones found in American
domestic law and/or to model-principles drafted by American actors, recent
cases against the US under NAFTA, have as above mentioned caused much
controversy as to the appropriateness of those standards.'® Not surprising in
view of all of the above, the issue of regulatory expropriation and the
appropriate level of investor protection in current international law is
debated most in depth in the US, rendering an examination of
predominantly American sources meaningful.*’

The debate has been centred largely on regulatory expropriations in the
context of environmental regulations and public health policies, as most
disputes have arisen in these areas of state activity. However, the arguments
and concepts discussed below are of general character and, as shown in
some of the cases, can also be applied with regard to other forms of state
regulations such as measures taken for the public safety, the general welfare
etc.

Appleton, at 39.

185ee supra note 5. See also Gantz, at 671, pointing out the similarities between NAFTA
and US-concluded BITs.

"This does not mean that the authors are exclusively of American origin - US publications
often include works by foreign scholars.



2 Selected case-law:
general considerations

In light of the purposes set out above, the paper will analyse case-law from
the IUCT and tribunals under the ISCID and UNCITRAL."® These sources
have been chosen since they are contemporary, have had the most
opportunities to deal with international indirect expropriation and are
regarded to be most influential in this context. Regarding the IUCT, it has
been held that its jurisprudence is of particular importance for future
tribunals given the high level of expertise within the body of arbitrators; it is
also still the largest body of international precedent on indirect
expropriations.’® Although the validity of the jurisprudence for broader
references has been questioned in view of the specific circumstances of the
Iranian revolution in which the cases were brought, the predominant view
regards general principles outlined by the tribunal as a valuable source of
guidance in this context.”> As to ISCID and UNCITRAL, these are the fora
under which the bulk of today’s investor-state disputes are brought.?! The
ones analysed in this paper will predominantly be cases arisen under
NAFTA, the first multilateral treaty including both a provision on indirect
expropriation and a mandatory investor-state dispute mechanism.?

While I will mix awards from the above sources, it is to be noted that the
legal determinations by tribunals, according to the rules of the fora as well
as the agreements that are interpreted, are to be based on principles of

¥The IUCT was established in 1982 to settle claims of American investors in Iran and
Iranian investors in the US arising out of the Iranian revolution in 1979. ISCID was
founded as a part of the World Bank Group in 1965; UNCITRAL acts under a UN
mandate. For more information on the two latter fora, see http://www.worldbank.org/icsid/
and http://www.uncitral.org/uncitral/en/index.html respectively.

¥The tribunal has rendered approximately 60 awards so far, most of them regarding
takings of some sort. See further Aldrich, at 586, Been & Beauvais, at 57.

“Been & Beauvais at 57-58. The authors also argue that the IUCT special case as the
tribunal holds a broader mandate, extending beyond expropriations to include also rulings
on "measures affecting property rights”. However, as seems to be recognized by Been
&Beauvais, this does not alter the relevance of the IUCT case law on indirect
expropriations, i.e. where the reasonings are based on international expropriation standards
rather then the additional "affecting property rights” standard. See also Brunetti, at 204-
205, holding the same view.

210f the 219 cases known to have been filed under international investment agreements (as
of November 2005), 132 were brought under ISCID and 65 under UNCITRAL. See
UNCTAD, at 2.

?2See NAFTA, Chapter 11 and for comments Beauvais, at 254. According to art 1120(1),
parties may chose between proceedings under ISCID or UNCITRAL. As at least one of
either the host or the home state in a dispute must be party to the ISCID Convention on the
Settlement of Investment Disputes between States and Nationals of Other States (1965) for
that forum to be applicable, and neither Mexico nor Canada are currently parties (see http://
www.worldbank.org/icsid/constate/c-states-en.htm for a list of signatory states), disputes
between those states may at present only be brought under UNCITRAL.
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international law.?®* Consideration of relevant rules of international law is
also mandated under the VCLT, widely recognized as international
customary law and providing general guidance as to the interpretation of
international documents.?* Thus, the body of international law may be seen
as a common core that is both interpreted and evolved by the tribunals in
this regard.

An important practical limitation for the purpose of this work arises out of
the fact that arbitration claims and awards are generally confidential unless
both parties agree to make them public.?® It is therefore impossible to get
the full picture of exiting case-law in the expropriation context.
Furthermore, even where a case is made public, there is no requirement for
a written reasoning explaining the decision.?® The case discussions below
are based on information that has been made public. Even so, however, in
many cases the parties have chosen not to make their submissions public,
thus the full set of factual circumstances in those cannot be guaranteed.?’

Rather than detailing each separate case in whole, the material will be
divided into four main factors commonly considered by tribunals in this
regard and identified in parts of the legal doctrine. These are (i) the level
and duration of the interference; (ii) the expectations of the investor; (iii) the
intent of the state and finally, (iv) the object and purpose behind a measure

#See NAFTA art 1131, US-Iran Treaty of Amity, Economic Relations and Consular
Rights, Art 1V (2). For a definition of International law, see Statute of the International
Court of Justice, art 38, which is generally referred to in this context, providing the
following hierarchy of sources: international conventions; international custom; general
principles of law recognized by civilized nations; and as subsidiary means: judicial
decisions and the writings of publicists. It is to be noted, that although earlier decisions
thus form a source under international law, they are not binding upon subsequent cases.
Nor is a formal stare desisis principle separately included in documents such as NAFTA, or
internal rules of the fora. See Gantz, at 716.

?According to art 31(2)(c), "any relevant rules of international law applicable in the
relations between the parties” shall be taken into account when interpreting a treaty.
Z|nstitutions generally do not have any registration of claims. An exception is the ICSID,
where all claims made under the institution are maintained in a public register; however
there is no information on what grounds the claim was based on or how it proceeded. See
UNCTAD, at 2-3. As to the confidentiality of the awards, see the Article 48.4 of the ICSID
Rules or art 32.5 of the UNCITRAL Arbitration Rules, both of which permit publication of
the award only with the consent of both parties. The NAFTA states have recently agreed to
make public all documents submitted to or issued by arbitration tribunals under NAFTA
disputes, however with the exception that business information may be kept secret. See
NAFTA Free Trade Commission, Notes of Interpretation of Certain Chapter 11 Provisions
(2001) at www.dfait.maeci.gc.ca/tha-nac/NAFTA-interpr-en.asp.

*Poirier, at 854.

*"Wagner notes this problem with regard to NAFTA case law, at 483. Without drawing any
general conclusions, he argues that the questions asked in his research article (regarding if
NAFTA case law is consistent with American domestic environmental law) may be
answered based on the information provided in the cases at hand. A similar approach must
arguably have been chosen by the dozens, if not hundreds of authors who comment on the
decisions of arbitration tribunals in the legal doctrine, as they draw conclusions based on
these decisions. In sum, although one must keep the information problem in mind, it is
argued that useful research regarding indirect expriopriation has been done and may be
done based on emerging international case-law on the subject.
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at issue.?® The two last criteria are often discussed in one context, they will
however be separated in this paper in order to keep different aspects clearer
apart and make the text easier to follow. Comments and views by scholars
will be referred to when found appropriate along the case-law analysis. All
relevant texts interpreted by the tribunals are contained in Appendix 1.

?8See e.g. Yannca-Small for a clear outline, see also Baughen, (especially in conclusion at
227), Newcombe. The criteria originate in US domestic jurisprudence on indirect takings,
see Penn Cent. Transp. Co v. New York City, 438 U.S. 104 (1978).

12



3 The interference criteria

Two important factors used by courts and tribunals in determining whether
an indirect expropriation has occurred is the impact of the alleged
expropriatory measure on the private property rights in question and the
extent to which these rights have been interfered with. These are the central
factors within the interference criteria. A matter closely obviously
connected to this criteria is the form of economic right a measure is
interfering with, i.e. the question of what economic rights are relevant in
this context and how they are to be measured.?® These issues will thus be
discussed together. However, as a general analysis of the concept of
property is outside the scope of this paper, only the more problematic, grey
zone issues with regard to the material scope of property right” and
“property interest” of an investment in expropriation provisions will be high
lightened.*

3.1 Degree of interference

An important early case to mention in this context is the Starrett Housing
Corp. V. Iran, decided under the IUCT.*! The issue concerned an
appointment by the Iranian government of a “temporary” manager to an
Iranian company and its ongoing construction project. According to Starret,
a majority shareholder in the company, this measure constituted an
expropriation as it effectively deprived the company of its management
rights. The tribunal, ruling in favour of the claimants, based its reasoning
largely on the interference criteria. The appointment was found to be an
expropriatory action as “the Government of Iran had interfered with the
Claimant’s property rights in the project to an extent that rendered these
rights so useless that they must be deemed to have been taken, even
though... the legal title to the property formally remains with the original
owner.”*

Expropriation was found in similar circumstances in the subsequent
Tippetts case, albeit on slightly different grounds.®®* The Iranian
government had appointed a new manager of a partnership that Tippets has
established with an Iranian engineering firm prior to the revolution. The
tribunal did not find the appointment of the manager per se to be
expropriatory, but regarded the actions of the manager to constitute a taking

2As put by Been & Beauvais, at 61: "the inquiry in to the economic impact of the
regulation depends critically upon how the property is defined”.

%%For a discussion on modern concepts of property, see Sornarajah, at 352 and forward.
$1Starrett Housing Corp v Iran, Interlocutory Award No ITL 32-24-1, Award Dec 19, 1983,
reprinted in 4 Iran-US CTR 122 (hereinafter “Starrett Housing”).

%2Starrett Housing, at para 3 (155).

%Tippetts, Abbett, McCarthy, Stratton v TAMS-AFFA, Award No 141-7- 2 June 29, 1984,
reprinted in 6 Iran-US CTR 219, 225 (hereinafter “Tippetts™).
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on the part of the state. The reasoning includes the following, subsequently
often quoted, passage: “A deprivation or taking of property may occur
under international law through interference by a state in the use of that
property or with the enjoyment of its benefits, even where legal title to the
property is not affected. While assumption of control over property by a
government does not automatically and immediately justify a conclusion
that the property has been taken by the government, thus requiring
compensation under international law, such a conclusion is warranted
whenever events demonstrate that the owner was deprived of fundamental
rights of ownership and it appears that this deprivation is not merely
ephemeral.®* The grounds were similar to that of Starrett Housing, in that
the level of interference with effective control and management of the
enterprise was found decisive in the finding of expropriation. Commentators
have however recognized a less stringent standard in Tippets, as the notion
of rendering property rights “useless” is not included.* Although it has
been suggested that the Tippets standard maintains the requirement of a
high level of interference, resulting in “either a substantial, total or effective
loss of an alien's property right(s)”, respondents point out that there is no
support for such an interpretation in the tribunal’s statement. Under the
latter view, commentators conclude that even a partial taking, if affecting
“fundamental rights” of property and being not “merely ephemeral”, may
amount to an expropriation under the IUCT standard.

As to the meaning of fundamental rights, the case is interesting in view of
earlier doctrine, where views on the subject of control and management
rights were provided by e.g. prof. Christie in her groundbreaking work on
indirect expropriations.®” The author may at first seem radical in her
statement that there may be circumstances where operating control over the
enterprise could be completely taken from the owner without rendering the
state responsible. At a closer look, however, examples given of such
circumstances include valid reasons of gravity amounting to e.g. economic
emergency; a temporary nature of the measure and a proper management
including the giving of fair profit to the owner.*® Christie also concludes
that “the most fundamental right an owner of property has is the right to
participate in its control and management.”*® The Tippetts case clearly
reaffirms the importance given to that right, interestingly in a wording
similar to the one in Christie, as one can conclude that deprivation of
control and management may equal a deprivation “fundamental rights of
ownership”. Among more recent leading works in the field, Sornarajah
should be mentioned as holding a similar, even more stringent view, stating
that interference by a state whereby management and control over the

*Tippetts, at 225-226.

%Brunetti, at 206.

%Gantz, at 724.

$Christie, G.: “What Constitutes a Taking of Property under International Law?”, 38
British Yearbook of International Law, 307 (1962).

%Christie, at 333-334, 337.

SChristie, at 337.

14



affairs of a foreign investor are taken is prima facie a taking which should
be compensated.*

Under NAFTA, the economic interference criteria in the context of
expropriation have been analysed mainly with regard to the definition of a
measure “tantamount to expropriation” in art 1110.*" In Pope & Talbot
Inc. v. Canada, the claimants argued for a broad definition of the term
“tantamount to expropriation”, including all measures not amounting to
direct or indirect expropriation which resulted in denying at least some
benefit to the property of an investor.*> The UNCITRAL tribunal however
strongly rejected this view of a lex specialis creating a new form of
expropriation, clarifying that “tantamount to” means nothing more than
“equivalent to” and that the wording therefore does not broaden the ordinary
scope of regulatory expropriation under international law.** The case
regarded decreased export quotas for lumber between Canada and the
United States, pursuant to which a Canadian daughter company of the
claimant, active in the timber exporting industry, had experienced reduced
access to the US market and increased expenses for export duties, resulting
in substantially reduced profits.** The tribunal regarded the claimant’s
access to the US market as a property right protected by NAFTA, thus
confirming a broad reading of the term. As explained by the tribunal, the
ability to export lumber to the US forms ““a very important part of the
“business” of the investment. Interference with that business would
necessarily have an adverse effect on the property that the Investor has
acquired in Canada, which of course constitutes the Investment”.** The
tribunal did however not find the Canadian quotas to constitute
expropriation, stating in a Tippets case-like wording that “Mere interference
is not expropriation; rather, a significant degree of deprivation of
fundamental rights of ownership is required”. And further “The test is
whether the interference by the government is sufficiently restrictive to
support a conclusion that the property has been "taken" from the
owner...Under international law, expropriation requires a ‘‘substantial
deprivation””.* In this case such a substantial deprivation had not occurred

“Sornarajah, at 387. The author however recognizes that there will be exceptions to this
rule, thus the generalisation should serve primary as a starting point for further discussions.
See at 388.

“See Appendix 1.

*pope & Talbot, Inc. v Canada, UNCITRAL Interim Merits Award June 26, 2000
(hereinafter “Pope & Talbot”), at para 83. The award quoted is interim, as the expropriation
claim was not approved to proceed to a final award.

*pope & Talbot, at para 96. For comments of the interpretation of “tantamount to
expropriation”, see Shenkman at 177-178.

*Under the Softwood Lumber Agreement (SLA) between Canada and the US, Canada was
obliged to limit its duty-free lumber exports to the US. This was achieved though quotas
allocated among the Canadian provinces as well as individually among exporters. Pope &
Talbot argued that the province in which they operated was disadvantaged by receiving
lower quotas than other provinces, as well as that their individual quota had been unfairly
decreased. See Pope & Talbot, at para 6. See also Final Merits Award, (April 10, 2001), at
para 89,121.

*pope & Talbot, at para 96.

*®*pope & Talbot, at para 102.
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as ’the sole ‘taking’ that the Investor has identified is interference with the
Investment’s ability to carry on its business of exporting softwood lumber to
the US. While this interference has, according to the Investor, resulted in
reduced profits for the Investment, it continues to export substantial
quantities of softwood lumber to the US and to earn substantial profits on
those sales”.*” Thus, continuance of control over the business and
continued profit-making constituted proof that an expropriation had not
taken place.

The tribunal’s approach raises some important questions on how to measure
property rights and interference in this context. According to some
commentators, the reasoning applies the much debated technique of
conceptual severance, whereby a part of the “bundle of property rights” that
is directly affected by a measure is severed and construed to be separate
whole when determining the level of interference. Thereby, even if a only a
part of a bundle of rights have been taken from the owner, leaving others
intact, it may still be concluded that he has been wholy deprived of the “the
property rights”, as that part constitutes a separate whole for the purpose of
the determination.

In the Pope & Talbot case, it has been argued that the tribunal regarded the
claimants market access in the US as such a relevant part, which potentially
could be considered a separate investment, and which, if substantially
interfered with by a state measure, could render the latter expropriatory.*®
Conceptual severance, whether functional such as the one discussed in the
concept of Pope & Talbot or spatial severance e.g. where a piece of land is
divided into subparts in this context, has met with much critique, mainly
from advocators of the so called “parcel as a whole” rule. The latter argue
that the concept of ownership should be kept unseparated, so that an owner
cannot be said to have been deprived of an investment where only a part of
his “bundle” of rights have been affected.”* Apart from these principal
objections, there are also some practical difficulties with severing property
rights, especially in view of the complex business formations of today
which may include dozens of sub-areas both functionally, such as
production, distribution, advertising etc.; and spatially. As there are no clear
answers to this issue, determinations seem to be made on a case-by-case
basis>®, some of which will be further analysed below. Returning to Pope &
Talbot, it may, however be questioned whether the tribunal applied a
conceptual severance approach in a way above referred commentators have
suggested. The above quoted statement on interference with export business
implies that market access was regarded as forming a part of “the property

*"Popa & Talbot, at para 101.

“®porterfield, at 56. See also Been& Beauvais, at 63, 65-67.

**The "parcel of a whole” term originates in US domestic jurisprudence where the issue of
measuring and defining property rights in the context of takings has been subject to much
debates, and where the conceptual severance approach has generally been rejected by the
Supreme Court. See Porterfield, at 16-19, 55-58, also Shenkman, at 189-192, Newcombe,
at 33.

**Newcombe, at 33.
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that the claimants has acquired in Canada, which of course constitutes the
Investment”, i.e. a part of the investment rather than a separate one. This
interpretation does not negate the potential result of the ruling, i.e. that a
total deprivation of market access may be regarded as an expropriation even
where other parts of the investment remain unaffected. For the sake of legal
clarity, however, rather than stating that the tribunal treated a part of the
bundle of rights as an investment per se, a more precise conclusion of the
ruling is arguably, quoting an interpretation of the current state of law by
Sornarajah, that “it is not only the outright taking of the whole bundle of
rights but also the restriction of the use of any part of the bundle that
amounts to a taking under the law.”>!

One of the most debated awards under NAFTA is the subsequent Metalclad
v. United Mexican States®®. The case concerned an expropriation claim
raised by Metalclad, an American waste disposal company, due to measures
allegedly taken by a municipal government in Mexico. As claimed, the
municipality had invited the Mexican company COTERIN, which
Metalclad later bought together with its projects, to build a hazardous waste
disposal facility within its borders (the costs of which reportedly amounted
to $ 22 million), whereafter it had refused to permit the opening and
operation of the facility although all legal and other requirements had been
met.>® The claimant further argued that an ecological decree issued by
Mexico after the initial proceedings had begun constituted expropriation,
since, by creating a preserve in the area of the landfill, it effectively
prevented the facility from ever being able to operate.> In addressing these
claims, the ISCID panel initially made a statement regarding the general
framework of indirect expropriation, holding that “expropriation under
NAFTA includes not only open, deliberate and acknowledged takings, ...but
also covert or incidental interference with the use of property, which has the
effect of depriving the owner, in whole or in significant part, of the use or
reasonably-to-be-expected economic benefit of property”.>® After having
found the conduct of the municipality to breach certain minimum standards
under NAFTA®, the tribunal went on to conclude that the federal state of

S!Sornarajah, at 368.

>2Metalclad Corporation v. United Mexican States, ICSID Case No. ARB(AF)/97/1, Award
Sept 2, 2000 (hereinafter “Metalclad™).

53The case involved major communication problems between the claimants, the federal
government and the local municipality regarding necessary permits and the appropriate
authority to issue them. COTERIN had been refused a municipal construction permit but
obtained permits on the federal level and began constructions of the landfill in May 1994.
COTERIN was allegedly assured by several federal officials, as was Metalclad after it had
purchased COTERIN together with the project, that all steps had been taken to proceed
with the investment, i.e. that no further approvals were needed. Metalclad nonetheless
applied for a local permit, as was advised by the authorities in order to ease the relations
with the municipality; the application that was however denied. Five months later, the
project was stopped on the municipality level due to failure to obtain a local permit for the
construction and operation of the facility. See Metalclad, at para 28-58.

>*Metalclad, at para 59-61.

>Metalclad, at para 103.

%The fair and equitable treatment standard under art 1105 of NAFTA, see supra note 14.
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Mexico, by *“permitting or tolerating” this conduct, had effectively
“participat(ed) or acquiesc(ed) in the denial to Metalclad of the right to
operate the landfill” thereby committing an act tantamount to
expropriation.®” Furthermore, the tribunal pointed out that the municipality
had acted outside its limited authority, i.e. ultra vires, rendering the denial
of the claimant’s project unlawful.®® This, together with reasonable
expectations of the investor, a factor discussed below; and the lack of
legitimate grounds for which the permit was denied, amounted to an indirect
expropriation.™

Finally, the tribunal added in obiter dicta that also the ecological decree
could be found expropriatory as it practically denied Metalclad of the right
to operate its mining activities.”® In a subsequent part on valuation of the
losses, the tribunal regarded both of the NAFTA breaches committed by
Mexico as resulting in "the complete frustration of the operation of the
landfill (negating) the possibility of any meaningful return on Metalclad's
investment".*

Several aspects of the Metalclad award are worth examining further. First,
the reasoning gives an example of a functional form of conceptual
severance, where a specific way to use land was regarded a separate
cognizable property interest under the expropriation provision of NAFTA.
The tribunal seems to have recognized that the area of the landfill could
have been used or for other economically profitable purposes than the
landfill, such as “the exploration, extraction or utilization of natural
recourses”.®? Nevertheless, it concluded that an expropriation had occurred
since the company was deprived of the right to operate the particular
business it had intended to. As one may predict, the approach in Metalclad
has met with severe criticism from “parcel as a whole”- commentators
referred to above, arguing that an owner cannot possible be said to have
been deprived of his property “in whole or in significant part” when only
one way of using the property at issue has been taken, leaving other
economically beneficial alternatives permissible.®®

"Metalclad, at para 104.

*Metalclad, at para 106.

*Metalclad, at para 107.

%Metalclad, at para 109. A portion of the ruling was subsequently set aside by the Supreme
Court of British Columbia, on the grounds that the tribunal had exceeded its jurisdiction by
incorporating non-Chapter 11 elements into the interpretation of the chapter 11 inter alia,
by adding a transparability requirement into its reasoning on art 1105. As the expropriation
assessment was partly based on that reasoning, it, too, was found invalid by the court. The
originally awarded amount of § 16.7 million was however only reduced to 15.6 million due
to the remaining validity of the ruling on the ecological decree as expropriatory. Although
the court found the interpretation of expropriation as “extremely broad”, the definition
constituted a question of law which the court did not have jurisdiction to interfere with. See
United Mexican States (2001) B.C.S.C 664, at para 79, 94, 99, 133 and comments by
Mann, at 701-702.

*!Metalclad, at para 113.

$2Metalclad at para 110.

83See Porterfield, at 55.
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Critics have furthermore found in Metalclad what was suspected in Pope &
Talbot, namely an opening for partial takings to constitute expropriation.
The wording of “significant part”, they argue, implies that post Metalclad,
even partial deprivations resulting in a mere reduction of profitability may
be sufficient for findings of expropriatory measures.** One may ask whether
the tribunal meant *“a significant part “of the property taken as a whole, or of
a separated part such as a specific business. While the latter seems far-
going, the former could be seen as a restatement of the conceptual severance
approach already used in the case.

As will be further discussed below, the Metalclad award has been held to
represent a new line of thinking in which focus is put exclusively on the
interference criteria when determining whether an expropriation has
occurred, i.e. ignoring other factors commonly considered by tribunals in
this regard.®> While this may be true as to the general statements made in
the award and partly quoted above, it is interesting to note that the tribunal
barely applied the interference criteria when dealing with the specific
circumstances of the case. In fact, the reasoning lacks any substantive
analysis of why expropriation was found, instead largely basing its
conclusion on the breach of minimum standards. Although the claimant’s
loss of the right to operate and make profits of the landfill obviously must
have been found to constitute a deprivation “in whole or in significant part”
of “the use of or reasonably-to-be-expected economic benefit of property”,
a clear conclusion to that end is not included. Rather, the assessment of
economic impact is made for the breach of minimum standards and of the
expropriation provision together, thereby further blurring the line between
the two rules and their respective legal standards.®®

A final observation to be made regarding the Metalclad award is the way the
reasoning on expropriation was divided into two findings: one of measures
“tantamount to expropriation”, the second of “indirect expropriation”.
Nowhere, however, was the reason for this split terminology or whether
there is a substantive difference between the two wordings explained.
Implying that there is such as difference, the panel’s approach can hardly be
reconciled with what was explicitly held in Pope & Talbot, namely that
“tantamount” in this regard means nothing more than “equivalent”.

The next significant ruling to consider in the context of regulatory takings
was rendered by an UNCITRAL panel in the S.D Myers, Inc. v Canada
case.’” The Canadian government had issued a temporary order whereby
exports of the hazardous waste PCB to the United States were banned for a
period of almost 16 months.®® This caused an expropriation claim by the

%“Baughen, at 221.

%Dolzer, at 72.

%¢See also Gantz, at 707.

%7S.D. Myers, Inc. v. Canada, UNCITRAL, Partial Award on the Merits, Nov. 13, 2000
(hereinafter “ Myers”).

%8See at para 108-128.
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American company S.D Myers, based on the losses it had sustained through
its Canadian subsidiarity, the PCB exporting company S.D. Myers Canada.
According to the claimant, S.D Myers Canada constituted an “investment”
under NAFTA. The tribunal agreed with this notion, adding that S.D Myers
could also have chosen to base the claim on its market share of PBC waste
disposal in Canada. Thus, applying a conceptual severance approach, the
tribunal held that also the market share constituted an investment separately
protected under the expropriation provision.”® In a notably open-ended
manner, furthermore, without however expanding on the subject, the
tribunal stated that “in legal theory, (under NAFTA) rights other than
property rights can be expropriated”.”

Notwithstanding the broad statements regarding investment interests, the
tribunal was not convinced as to that expropriation had occurred,
reaffirming initially the statement in Pope&Talbot regarding the meaning of
“tantamount” as not more than *“equivalent” and thus rejecting the broader
interpretation of the term implied in Metalclad.”* The reasoning in Myers is
largely based on the temporary nature of the ban and the lack of transfer of
benefit to the Canadian state, both aspects discussed further below. With
regard to the assessment of economic impact, it was held that as a general
rule, regulatory actions do not amount to expropriation as they involve
insufficient interference with private property rights.”® The tribunal further
explained that expropriations normally amount to "a lasting removal of the
ability of an owner to make use of its economic rights”, arguably a higher
threshold than both of the legal standards imposed in Pope&Talbot and
Metalclad respectively.” Interestingly, however, the tribunal opened up for
a less stringent requirement with regard to the interference criteria as it
stated that ... it may be that, in some contexts and circumstances, it would
be appropriate to view a deprivation as amounting to an expropriation,
even if were partial.”"* A possibility of partial takings is thereby confirmed,
albeit with no further clarification as to the specific *“context and
circumstances” required.

A final note to be made regarding Myers is the tribunal’s way to handle
different legal standards under NAFTA chapter 11 provisions in a
seemingly far more structured way than the Metalclad tribunal. While the
Canadian measures in Myers were found to constitute discrimination against
foreign investors in relation to domestic ones, this conclusion resulted in a
found breach of the National Treatment rule in art 1102 and did not affect

%Myers, at para 231-232. See comment by Porterfield at 50, 56.

"Myers, at para 281.

""Myers, at para 285-286.

Myers, at 281-283. The tribunal held that "Expropriations tend to involve the deprivation
of ownership rights; regulations a lesser interference” at para 282. The tribunal did
however not "rule out the possibility” that a regulation could be considered expropriatory
under art 1110, see at para 281.

"*Myers, at para 283. See comments in Gantz, at 749-750.

"Myers, at para 283.
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the analysis of whether the measures constituted expropriation.” Thus the
line between the two rules was not blurred as was the case regarding
minimum standards and expropriation under the Metalclad ruling.

In the Marvin Roy Feldman Karpa (CEMSA) v United Mexican States
case, a foreign exporter of Mexican cigarettes raised an expropriation claim
under NAFTA due to an alleged refusal by the authorities to grant him
certain tax rebates and other benefits given to domestic cigarette
exporters.’® The ISCID tribunal initially confirmed the reading of indirect
expropriation and measures “tantamount to” expropriation as equivalent
terms.”” As to the substantial analysis, the tribunal pointed out that “not all
government regulatory activity that makes it difficult or impossible for an
investor to carry out a particular business,...is an expropriation”.” In the
case at issue, no expropriation had occurred as “the regulatory action has
not deprived the Claimant of control of his company, interfered directly in
the internal operations of the company or displaced the Claimant as the
controlling shareholder. The Claimant is free to pursue other continuing
lines of business activity...Of course, he was effectively precluded from
exporting cigarettes...However this does not amount to Claimant’s

deprivation of control of his Company™.™

The ruling constitutes a striking difference from previous NAFTA cases,
particularly from Metalclad where a deprivation of a chosen business
activity, namely the operation of a waste facility, was found to amount to an
expropriation. The Feldman panel seems to have imposed a stricter standard
towards the investor and did not regard the specific business of exporting
cigarettes to be a separately protected right, thereby rejecting a conceptual
severance approach. In fact, the panel did not seem to regard the operating
of a particular business as a relevant “right” at all.*® Moreover, rather than
focusing on the profitability of an investment, as was done e.g. in Pope &
Talbot, the tribunal returned to an IUCT-like standard of “deprivation of
control” to be determinative in the context of regulatory expropriations.
This standard could not be achieved, as interpreted in Feldman, if “other
continuing lines of business” than the taken one remained free for the
investor to pursue.

In the NAFTA case Waste Management, Inc. v United Mexican States
filed under ISCID, the Mexican municipality of Acapulco had allegedly
failed to make its payments under a service contract concluded with the
claimants, as well as wrongfully transferred the contract rights and

Myers, para 256.

"®Marvin Roy Feldman Karpa (CEMSA) v United Mexican States, ICSID, Case No. ARB
(AF)/99/1, Final Award Dec. 16, 2002 (hereinafter “Feldman”).

""Feldman, at para 100.

"8Feldman, at 112.

"®Feldman, at para 152.

8914. The tribunal held that ....it may be questioned as to whether the Claimant ever
possessed a “right” to export that has been “taken’ by the Mexican government.”
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obligations of the latter to a third party.®* The claimants argued that these
measures amounted to an expropriation as ‘“‘the modern definition of
tantamount to expropriation must be broad enough to encompass every
course of sovereign conduct that unfairly destroys an investor’s contractual
rights as an asset.””® In contrast to the tribunals in Pope & Talbot and
Myers, where it was explicitly stated that the wording of “tantamount to”
did not expand on the scope of expropriation under international law,* the
tribunal stated that “evidently”, that phrase “was intended to add to the
meaning of the prohibition, over and above the reference to indirect
expropriation”.* Commentators have pointed out that the ruling thus
constitutes a step in a new direction regarding the legal interpretation of
“tantamount to expropriation”®®; however, one should note that a similar
approach to the term, although only implied, was to be found also in
Metalclad.

Although the tribunal would seem to be sympathetic with the broad
expropriation definition put forward by the claimants, it did not find
expropriation to have occurred as the level of interference with the property
rights at issue was not sufficiently proven. The tribunal specifically
emphasised the fact that in the case at issue, the claimants retained the
control over and use of the property during the whole period of alleged
interference. The only thing the claimants had lost, the tribunal concluded,
was the “reasonably-to-be-expected economical benefit”.®® As in Feldman,
there is a striking inconsistency of the ruling with the Metalclad case, where
it was explicitly held than even a partial deprivation (“in substantial part”)
of reasonably to be expected economical benefit may constitute
expropriation. The Waste Management tribunal, by contrast, reaffirmed the
“control” standard applied in Feldman, and refused to regard the measures
in question as expropriatory even where the reasonably too be expected
benefit was taken from the owner.

8\Waste Management, Inc. v United Mexican States, I1SCID case No ARB(AF)/00/3, Final
Award, April 30, 2004 (hereinafter “Waste Management” ).

82\\aste Management, Investor’s Reply Memorial (Jan. 22, 2003) at para 4.23, see also
Final Award, at para 145.

83See supra notes 43 and 71 with accompanying texts.

8This conclusion was reached inter alia, based on an interpretation of art 1110(8) of
NAFTA, which states that non-discriminatory measures of general application in relation to
debt security or loan are not to be regarded as expropriatory. According to the tribunal,
under regulatory international law such measures are in any event outside the scope of
expropriation; the fact that they had to be specifically excluded under NAFTA, therefore,
implied the broader definition of expropriation under the latter. See at para 144. See also
Gantz, at 676, recognizing the unclear relation between art 1110 in general and art 1110(8).
8Blades, at 85. It should be noted that Sornarajah holds the same view as the one expressed
by the tribunal although on different grounds. Although the author recognizes that it is not
a settled issue, he argues that since most international agreements containing expropriation
clauses include the three terms, the use of “tantamount to” must “at least be taken to
expand the meaning of taking”. Sornarajah therefore concludes that there are three different
forms of takings: direct, indirect and tantamount to expropriation. See at 349.

8\Waste Management, at para 159.
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A last award under NAFTA to be mentioned in this regard, although it never
bound the parties to the dispute due to an ultimately found lack of
jurisdiction, is the recent Methanex v. United States.®” The case concerned
a ban on MTBE, a methanol-based gasoline additive, imposed by the state
of California due to health risks associated with the substance®® and
challenged under UNCITRAL by the Canadian company Methanex, the
worlds largest methanol producer. As alleged by the claimants, the ban
constituted a measure tantamount to expropriation as it deprived the
company of the California market share, market access and general
goodwill, as well as resulted in dropped stock market value of the
company.® While further aspects of the case will be discussed below, the
ruling constitutes a third example of the application of a “control —
standard” in recent NAFTA jurisprudence. The tribunal expressly referred
to the above quoted statement in Feldman concerning measures not
depriving a Claimant of control over his company. As was further pointed
out, the loss of customer base, goodwill and market share, although the
affected elements form relevant parts in the valuation of an enterprise,
cannot by itself amount to an expropriation.*°

3.2 Duration

In addition to the scope of interference with relevant property rights, i.e.
how much of the property that is affected, what rights are lost and how
much the value is reduced by the measure at issue; another question that
may affect the interference analysis is the time factor.®*

In the Tippetts case cited above, the tribunal stated that expropriation
requires a deprivation of fundamental rights of ownership that ““is not
merely ephemeral””®2. However, the tribunal did at the same time conclude
that the appointment by the government of a “temporary” manager for a
foreign investor’s company did constitute expropriation.

Conversely, in the Eastman Kodak Co. v. Government of Iran, the
governmental appointment of a supervisor for the claimant’s business was
not regarded expropriatory partly due to the fact that the supervisor was in

8 Methanex Corporation v. United States of America, UNCITRAL Final Award Aug. 9,
2005 (hereinafter “Methanex”). The ruling was issued with a decision on the merits,
although the tribunal ultimately concluded that it lacked jurisdiction on the case. See
Methanex, Part IV, Chapter E at para 22 and Chapter F at para 5.

88 leakage from underground gasoline storage tanks revealed harmful effects of MBTE on
drinking water. See Methanex e.g. Part Il, Chapter D, at para 15.

%Methanex, Part IV Chapter A, at para 2.

%\Methanex, Part IV Chapter D, at para 16-18.

'Duration has been raised as an important factor in the legal doctrine on expropriation. See
e.g. Christie, at 331, noting that “it is obvious that, in a doubtful case the passage of time
will strengthen the conclusion that the property in question has been expropriated”.
%Tippetts, at 225-226.
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power only for a brief period of time.*® In the subsequent Birnbaum v Iran
case, however, the tribunal stated that the temporary nature of an
appointment of manager did not preclude a finding of expropriation.*
While these rulings may seem inconsistent, as pointed out by Judge Aldrich,
the tribunal has focused largely on the true impact of the government
measure and on how long its effects were going to last, rather than its label
as “temporary” or “provisional”. Aldrich, after having admitted that the
term “ephemeral” may be ambiguous, concludes that under the IUCT
jurisprudence, measures are not merely ephemeral when it is shown “(a) that
no reasonable prospect exists that control will be returned; or (b) that any
losses that may ensue during the period of control are not compensable to
the property owner; or (c) that the control has continued for a substantial
period of time (perhaps several years) in circumstances where the property
owner has not behaved in a manner clearly inconsistent with a claim of
deprivation.”® However, while the first and last circumstance seem
reasonable in light of the above case law, the second argument is harder to
conceive. If the temporary nature of a measure may determine that it is
legally not to be seen as a taking and thus that compensation will not be
required, how can the determination of that legal nature be dependent on the
payment of compensation?®°

Further questions arise under NAFTA jurisprudence, where the case to be
noted with regard to the duration issue is S.D Myers, discussed above. As
mentioned, the UNCITRAL tribunal held that an expropriation normally
“amounts to a lasting removal of the ability of an owner to make use of its
economic rights” (underscore added).®” In light of the temporary nature of
the effect which the Canadian closure of the border to PBC wastes had on
the complainant’s investment, therefore, the ban did not amount to a
measure tantamount to expropriation.*® What makes the ruling ambiguous
regarding the duration criteria is however an additional statement cited
partly above, in which the tribunal implied that not only the scope of the
interference, but also its duration, may be less strictly looked upon as a
required criteria, as ““it may be that, in some contexts and circumstances, it
would be appropriate to view a deprivation as amounting to an
expropriation, even if were (partial or) temporar” (hyphen added).*”® The
tribunal seems to imply that a fact-specific determination has to be made in
each case, rendering general rules on the required time span of a measure
less meaningful. As noted above with regard to partial interferences,

%3 astman Kodak Co. v. Government of Iran, Award No 514-227-3, Award July 1, 1991,
reprinted in 27 Iran-U.S. CI. Trib. Rep. 3.

%Birnbaum v Iran, Award No 549-967-2, Award July 6, 1993, reprinted in 29 Iran-US
CTR 260, at para 28 (hereinafter “Birnbaum”).

%Aldrich, at 593 and 602.

%Gantz seems to be unaffected by attempts to define "ephemeral”, concluding in view of
the imprecise scope that the meaning of the term can probably me found only in specific
circumstances. See at 724.

9"Myers, at para 283.

%Myers, at para 284, 287.

*Myers, at para 283.
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however, guidelines as to what contexts and circumstances that should be
relevant in this regard are not provided.

In view of all the above, one may conclude that the degree to which an
allegedly expropriatory measure interfers with relevant investor rights and
the duration of that interference has proved an important factor in the cases
discussed in this chapter. The closer meaning and scope of the criteria,
however, remains largely uncertain due to the varying interpretations made
by international tribunals in this context. A further analysis on the
interference criteria and an attempt to extract guidelines from the above
material will be made in the concluding chapter 7.
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4 Expectations of the
Investor

Legitimate expectations of non-interference or generally favourable
business conditions held by investors have been regarded a relevant factor
by international tribunals when assessing alleged expropriations. At the
same time, it has been recognized that commercial activity will always be
characterised by some degree of uncertainty and risks which the
participating parties knew or should have realised and been prepared for
when entering the business playing field.

Under the IUCT the latter notion was pointed out also with regard to quite
abnormal, at least nowadays, situations, such as occurrences during and
after the Iranian revolution in the late 70s. In Starrett Housing, a new
manager was appointed to a construction project of the claimants by the
Iranian government. The case also regarded other factors related to the
revolution, which resulted in that the project could not be finished, most
notably strikes and the total collapse of the national banking system. The
tribunal stated that “investors in Iran, like investors in all other countries,
have to assume a risk that the country might experience strikes, lock-outs,
disturbances, changes of the economic and political system and even
revolution. That any of these risks materialized does not necessarily mean
that plr(())operty rights affected by such events can be deemed to have been
taken.

The notion that investors should expect and be prepared for certain changes
in their business conditions as a result of state regulations or related
occurrences has been recognised by NAFTA tribunals. In the Azinian case,
the Mexican state had terminated a waste disposal concession agreement to
which a national company, owned by American shareholders, had been a
party.’®™ The ISCID tribunal, ultimately rejecting an expropriation claim
raised by the shareholders, initially pointed out that “It is a fact of life
everywhere that individuals may be disappointed in their dealings with
public authorities, and disappointed yet again when national courts reject
their complaints. . . . NAFTA was not intended to provide foreign investors
with blanket protection from this kind of disappointment, and nothing in its
terms so provides”.'® According to Mexico, the termination did not
const