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Summary

In 1998 the UK received a new competition legislation, the Competition Act
1998.  The Act contains two prohibitions, the Chapter I and the Chapter II
prohibitions, which are modelled on Articles 81 and 82 of the EC Treaty.
The Act also contains a very important provision in section 60, which
declares that the new Act shall be interpreted in an EC harmonious manner.
This essay examines section 60 in more detail.  

The section firstly aims at importing EC jurisprudence, which is to be used
when interpreting the domestic statute.  The second aim of the section is to
regulate the nature and extent of this importation.  Principles laid down by
the EC Treaty and by the Court of Justice, together with decisions of the said
court are to be complied with when interpreting the UK prohibitions.  In
addition, the authorities must have regard to decisions and statements of the
Commission.  Certain general principles of Community law must also be
complied with.

In certain respects the legislator has decided that the Act shall not be
interpreted in accordance with Community law.  The provision states that in
situations where there is a “relevant difference” EC importation does not
apply.  The most important relevant difference is the single market
objective.  Principles relating to this objective have no relevance to the Act.
EC principles will be applied when the authorities decide on questions
arising under the two prohibitions, such as the correct interpretation of
“agreement”.  Section 60 will further, however, influence UK procedural
law to some extent.  The procedural safeguards developed under EC
competition procedure must be complied with.

The national authorities must, accordingly, determine questions under the
Act in a manner which ensures no inconsistency with jurisprudence of the
Treaty and the Court of Justice.  This is a strict obligation which shall
safeguard that the two regimes remain on parallel tracks. Pronouncements of
the Commission further have persuasive authority.  When operating under
the Act the authorities must identify a “corresponding question” under EC
law, which shall serve as a model when seeking to achieve consistency.  

Section 60 has a further important function to fulfil in that it provides third
parties with rights under the Act to sue for damages and injunctions.  The
Act contains no explicit reference to third party rights.  Through section 60,
third parties are given the same rights under the Act, as exists in relation to
the Community Articles 81 and 82.  

Section 60 signifies a change of interpretative technique, from the literal
interpretation, which normally applies to UK statutes.  It is unsure whether
UK courts, when faced with interpretative difficulties will be able to apply
to the ECJ for a preliminary ruling under Article 234.  Another issue, which
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is uncertain, is the consequences of section 60 with regards to the EC
principles of direct effect and supremacy.  Some authors suggest that the
section confers the two UK prohibitions with these same features as Articles
81 and 82.  This inference seems rather questionable however.  

The critics view section 60 as failing to provide an adequate guide for
interpretation for UK businesses and courts.  Some further think that the
whole affair of importing EC law into UK law is wrong from the outset and
that EC law is a flawed blueprint.  It is feared by some that the provision
will mean the subordination of UK law to the detriment of a healthy
evolution of competition law.  

I personally, view the section as a positive contribution to the UK, which
will provide the legal system with a much needed modernisation of the
competition law.                  
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1 Introduction

“Cannot we at least have recourse to our own law which we

can respect and enforce rather than endeavour to merge it in

some mysterious way, outlined in [section 60], which blurs the

line in making any question of law in this country properly

enforceable and leaves it open to good and honest ridicule?”

                                                                                         Lord Bruce of Donington, 19981    

1.1  Background 

In November 1998 the United Kingdom received a new competition law, the
Competition Act 19982.  The old regime had proved increasingly difficult to
maintain.  It consisted of rules so complicated that even its own lawyers had
to strive to understand them.  With the 1998 Act this traditional system was
finally modernised.  The new Act was highly anticipated by the British
industry and has generally been embraced as a much-needed modernisation
of an archaic regime.  The 1998 Competition Act is moulded very closely on
the European Community competition law.  It is the ambition of the
Government that this alignment will provide the new regime with those
desirable features, which the old system lacked and that it will result in an
efficient and predictable competition order.  The Act contains two
prohibitions, the Chapter I and the Chapter II prohibitions, which take their
inspiration from Articles 81 and 82 of the EC Treaty3 and contain an almost
identical language.4 

Section 60 of the Act, or the governing principles clause, as it is also
referred to, contains certain principles that govern the way in which the Act
is to be interpreted.  The section represents a distinct piece of law and is not
comparable to legislation conventionally in receipt of Royal Assent.  The
object of the provision is that it shall ensure, so far as possible, that the UK
prohibitions are interpreted and developed consistently with the EC
competition law system.5  The most concrete conclusion to draw from this is
                                                
1 Lord Bruce of Donington, Hansard, , February 9, 1998, Column 894. Text of debates in
both chambers of Parliament, www.parliament.the-stationery-
office.co.uk/pa/cm/cmhansrd.htm.     
2 Competition Act 1998 (1998 c 41). 
3 The European Community (EC) Treaty, Rome, 1957.
4 Furse, Mark: Competition Law of the UK & EC, Second Edition, London, 2000, pages 33-
38 and 277; Bishop, Bill: Antitrust Enforcement and the Rule of Law, ECLR [1998] 1;
Maitland-Walker, Julian: The New UK Competition Regime, ECLR [1999] 51. 
5 Lord Simon, Hansard, November 25, 1997, Column 960.
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that the terms of the new Act are to be interpreted in a manner which
harmonises with EC law.  The broader consequences of this legislative
measure are, however not altogether clear.  Section 60 opens up a gateway
through which principles of the European Community are allowed to flow
into UK domestic law.  Such a mechanism must regulate clearly to what
extent and in which respects the foreign law importation is endorsed.  

1.2  Aim and disposition

This essay aims at examining section 60 of the new Competition Act.  As
the guardian of the formula for EC law harmonisation, the section performs
a crucially important task in the Act.  The objective of this thesis is to
explore how this responsibility is carried out.  By analysis of the section, I
wish to provide an illustration of the process by which a member state of the
European Union voluntarily undertakes to conform its national law with that
governing at the European level.  I want to demonstrate the instrument
employed and the difficulties encountered in this harmonisation process.  

No other provision caused so much controversy during the passage of the
Competition Bill and as can be witnessed from the extract above, emotions
were running high during the parliamentary discussions.6  There is much
uncertainty as to the scope and full implications of section 60 and a number
of fundamental questions are raised.  This essay will explore the structure,
aim and consequences of the provision.  I will examine the objections
expressed regarding the clause and endeavour to present suggestions to
possible rationalisations to some of the most pressing issues warranted by
the provision.  In doing so I will pursue the disposition outlined below.  

When first encountering section 60, it is desirable, primarily, to clarify the
meaning and purpose of the provision in the Act.  Therefore in Chapter 2, I
will pose the question - What is the purpose of section 60?  I will seek to
discover the ambitions that lie behind the clause, which will enable an
understanding of the function and importance of section 60 in the new
system.  

The governing principles clause aims at importing principles of EC law into
UK domestic competition law.  The identity of the rules that are to become
part of national binding law is logically of utmost significance.  In Chapter
3, I will seek to resolve - What is being imported through section 60?  I will
here attempt to clarify the sources of law referred to in the section, from
which EC principles are to be brought into the Competition Act.  

The undertaking to conform with Community law is not absolute in its
character.  There will be circumstances in which EC law importation will

                                                
6 See for example: Lord Fraser of Carmyllie, Hansard, February 23, 1998, Column 513;
Lord Bruce of Donington, Hansard, February 9, 1998, Column 894; Mr Redwood,
Hansard, June 18, 1998, Standing Committee G.  
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not be applicable.  These limitations set the outer boundaries of the EC
loyalty commitment and they are thus essential to determine at an early
stage.  In Chapter 4, I will accordingly pose the question – When does
section 60 authorise divergence from the EC law principles?  Conversely,
the next query should relate to the situations, which the provision does aim
at regulating.  The question of - When must section 60 be followed? - Is
presented in Chapter 5.    

In Chapter 6, the character of the obligation imposed by section 60 is
scrutinised.  What does it mean that the competition authorities must seek to
determine questions “in a manner which is consistent with the treatment of
corresponding questions arising in Community law”?  What does the
provision require?  I here put forward the question – What does the section
60 duty entail?  

In the succeeding chapter, the matter of section 60 and third party rights will
be reviewed.  Rather surprisingly, no provision in the 1998 Act is dedicated
to the subject of third party rights and subsequently some uncertainty exists
as to the position of third parties under the new system.  The governing
principles clause is here be of importance and in Chapter 7, it is considered
– What is the impact of section 60 on third party rights?  

The governing principles clause has an unusual construction and differs
greatly from traditional UK legislative provisions.  This distinctive nature of
section 60 will be considered in Chapter 8.  The possibility of making
interpretative references to the ECJ will be considered.  I will also briefly
entertain the curious suggestion that the new Act, through section 60, has
been conferred the attributes of direct effect and supremacy. 

In Chapter 9, I will give an account of the main reservations which have
been expressed concerning the governing principles clause.  It is not without
reason that the clause has been renowned as being, at once, the most
intriguing and the most criticised feature of the Competition Act 1998.7
Opinions vary greatly on the virtues of section 60 and whether the section
has the potential needed for the successful accomplishment of its task.  The
principal concerns relate to the drafting of the provision.  It has been
submitted that the terminology of section 60 gives a more preambular
impression than is fitting for a provision with such an important function to
fulfil and that the expressions used are too vague and will give rise to
interpretative difficulties.8  The exploration of the terminology of the section
will form an important part of this essay.  The wording of the section will be
subject to a systematic analysis throughout the essay, as the matters above
are deliberated.  

                                                
7 Livingston, Dorothy: The Competition Act 1998, A Practical Guide, London, 2001, at
5.1.4.  
8 Lord Kingsland, Hansard, November 25, 1997, Column 959 
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The tenth and final chapter contains a conclusion on the governing
principles clause.

1.3  Delimitation and material

It is not my intention with this essay to provide a comprehensive study of all
the aspects of section 60, nor to supply the final resolution to the questions
encountered within this analysis.  To do so would be impossible, due to the
complexity of the matter.  My ambition is purely to present an overview of
the main issues which the provision affects and to attempt, at a modest level,
to offer my opinion regarding certain issues of uncertainty.  My research is
aimed at section 60 and not the other mechanisms in place under the new
Act to secure consistency with EC law.  My analysis is further confined to
the United Kingdom and subsequently, it is not my aim to conduct some
form of comparative study involving other member states of the European
Union.         

As for the material used, a few remarks seem appropriate.  Due to the youth
of the Competition Act, relatively little has been written on the subject.  In
addition, there are as yet no authoritative rulings.  Guiding precedents
concerning the governing principles clause, will unscramble many of the
riddles encountered in this essay.  At present however, the most
authoritative pronouncements and the core source of information, emanates
from the parliamentary discussions, held preceding the enactment of the
statute.  Following the landmark case of Pepper v Hart 1993,9 comments
made by the sponsoring Minister during the passage of an Act are allowed to
be employed as interpretative aids, which was previously not the case.  I
have frequently sought recourse to these preparatory works, to try to
discover the intention of Parliament.  Guidelines issued by the Office of Fair
Trading (OFT), the competition authority of the UK, have also proved
valuable.  Last but not least, I have studied articles found in legal journals
and literature authored on the subject.  

                                                
9 Pepper v Hart, [1993] AC 593, [1992] 3 WLR, [1993] 1 All ER 42.
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2 Presentation of section 60

2.1 The structure of section 60

The structure of the provision consists of six subsections.  The key parts are
to be found in subsections (1), (2) and (3), which contain the principles that
should govern the interpretation of the Act.

Section 60 states:

60  Principles to be applied in determining questions 

(1)  The purpose of this section is to ensure that so far as is possible (having
regard to any relevant differences between the provisions concerned),
questions arising under this Part in relation to competition within the United
Kingdom are dealt with in a manner which is consistent with the treatment
of corresponding questions arising in Community law in relation to
competition within the Community.

(2)  At any time when the court determines a question arising under this
Part, it must act (so far as is compatible with the provisions of this Part and
whether or not it would otherwise be required to do so) with a view to
securing that there is no inconsistency between –
(a)  the principles applied, and decision reached, by the court in determining
that question; and
(b) the principles laid down by the Treaty and the European Court, and any
relevant decision of that Court, as applicable at that time in determining any
corresponding question arising in Community law.

(3) The court must, in addition, have regard to any relevant decision or
statement of the Commission.

(4)  Subsections (2) and (3) also apply to –
(a)  the Director; and
(b)  any person acting on behalf of  the Director, in connection with any
matter arising under this Part.

(5)  In subsections (2) and (3), “court” means any court or tribunal.

(6)  In subsections (2)(b) and (3), “decision” includes a decision as to –
(a)  the interpretation of any provision of Community law.
(b)  the civil liability of an undertaking for harm caused by its infringement
of Community Law.
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2.1.1 Section 60(1)

The construction of the first part of the section has the character of a policy
statement, similar to those frequently found in legislative recitals.  This is
quite remarkable for a UK statute.  It contains a pronunciation of the general
purpose of the section, that consistency between domestic and Community
jurisprudence on corresponding questions shall be secured.  This subsection
does not impose any directly enforceable obligation upon the competition
authorities, however its aspirations must be borne in mind continuously
when operating under the section.  Most importantly, subsection (1) directs
the interpretation of the operative provisions of the section, which are
allocated to subparagraphs (2) and (3). 10 

2.1.2 Section 60(2) and (3)

Here one finds the substantive obligation of the governing principles clause.
UK courts and tribunals must achieve consistency with the EC Treaty and
the case law of the European Court when acting under the Act.  They must
also have regard to relevant decisions and statements of the Commission.11

These crucial sub-clauses will be scrutinised in more detail in the
subsequent chapters. 
 

2.1.3 Section 60(4), (5) and (6)

The three final subsections contain clarification of the terms used in the
previous parts.  Subparagraphs (4) and (5) specify the institutions on which
the responsibilities of section 60 are placed upon.  The addressees of the
provision are the authorities, which are to apply the 1998 Act.  The term
“court” naturally embraces the domestic courts and tribunals disposing of
competition cases.  The Competition Commission Appeals Tribunals has
been especially set up for this purpose.  It also includes the Director General
of Fair Trading (DGFT), who is the director of the OFT, and anyone acting
on his behalf.12  

The section does not bind the Secretary of State, who has functions under
the Act, which would not have been easily combined with a conformity
obligation.  The Secretary of State, amongst other things, decides on the
scope of exclusions from the Act and since this often involves doing

                                                
10 Lord Simon, Hansard, November 25, 1997, Column 961; Coleman, Martin and Grenfell,
Michael: The Competition Act 1998, Law and Practice, Oxford 1999, page 44; The
Europeanisation of UK Competition Law, edited by Green, Nicholas & Robertson, Aidan,
Chapter 3, Green, Nicholas QC: Some Observations on the Civil Consequences of the
Chapter I and II Prohibition, Oxford 1999, page 26.  
11 Frazer, Tim: The Competition Act 1998, A Practical Guide, Bristol 1999, page 161.  
12 The Chapter I Prohibition, OFT Guideline, March 1999, page 3.
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something different to the Community law approach, it would not be logical
for him to be bound by EC loyalty.13 

Subsection (6) clarifies the meaning of the term “decision” of the
Commission and the ECJ, imported through the section.  The term is given a
broad connotation and the further implications of this will be examined in
Chapter 7. 

2.2 The objectives of the Competition Act 1998

One may start off with trying to gain a deeper understanding of the goal of
the governing principles clause.  It is important to learn, first of all, what it is
that the provision aims at achieving.  What function does section 60 have in
the new Act?  To understand the underlying motives of section 60, it is
essential to have a sense of the philosophy behind the Competition Act
1998.  The primary aim of the Government when creating the new
competition system was, what one may presume is the ultimate goal of any
competition regime: the creation of a capable and efficient competition
order.14  

In the quest for a better system, it was decided that the UK would follow in
the footsteps of the European Community.  This aspiration received priority
standing and was seen as fundamental to the prosperity of the new regime.
The overriding force behind the drafting of the Act has been to achieve a
competition system, which harmonises with Community competition law.15

The decision to take inspiration from the antitrust law developed under the
EC regime is motivated by several considerations. 

The adaptation of rules already tried and tested, is of course in itself, an
excellent way of guaranteeing a head start, when formulating a new
legislation.  The Community regime has proved a competent and effective
competition order.  In deciding to base its new legislation on EC
competition law, the UK can take advantage of Community competition
jurisprudence, developed over decades.  The Community source will supply
a treasure for UK authorities when assessing competition concerns.  In this
respect the principles of the 1998 Act possess more experience than its
enactment date reveals.  Through the importation of EC rules, the Act gains
access to wisdom, which can only be acquired by age.16 

                                                
13 Lord Simon, Hansard, November 25, 1997, Column 962.  
14 Lord Simon, Hansard, October 30, 1997, Column 1144.
15 Lord Haskel, Hansard, November 17, 1997, Column 417; Lord Simon, Hansard, March
5, 1998, Column 1363; Flynn, James & Stratford, Jemima: Competition: Understanding the
1998 Act, Bembridge 1999, page 11.   
16 Bridgeman, John S, former Director General of Fair Trading: The Competition Act 1998
and EC jurisprudence: some questions answered, The Denning Lecture, 12 October, 1999,
www.oft.gov.uk/html/rsearch/sp-arch/spe23-99.htm 
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The attraction with borrowing the EC competition rules is further enhanced
by the fact that these rules already are customary to UK businesses and
lawyers.  It is inevitable that new rules are greeted with some reservation by
those whose interests they seek to regulate.  On this occasion however,
businesses will be used to the need to comply with the principles of Articles
81 and 82, since they have had direct effect in the UK for almost thirty
years.17  This should be beneficial to a quick adaptation to the new regime.
Agreements which comply with Article 81 are thus likely to be safe from
action, since the consequence of the Act is that it aligns the criterion for
what is anti-competitive with that applied at Community level.18    

Naturally, this will signify huge advantages from the industry’s point of
view.  One of the principal designs of the competition law reform was to
reduce the regulatory burdens on business.  This aim was affirmed on many
occasions during the Bill’s passage through Parliament.  The much criticised
former competition system was proving impossible to uphold.  It presented
British undertakings with a set of form-based competition rules,
fundamentally different from those operated by the EC and, indeed, by most
of its fellow European partners.  The 1998 Act relieves British industry from
the strain of having to comply with two such radically different laws.  The
arrangement means that businesses continue to be subject to two regimes,
yet to rules which are bordering on identical.  The regulatory burden will be
alleviated.  A smoother interaction between EC and UK law will further
improve the European business prospects for the industry.19 

The years of experience provided by the Community order together with its
familiarity to UK industry will in accumulation, furthermore, have the
beneficial effect of increasing the legal certainty for businesses.  This is of
key importance to an effective competition regime.  Clear rules promote
understanding by its subjects.  Accordingly, the subjects will be in a better
position to abide by the rules. 

This is where section 60 comes in, for the main purpose of the provision is
to provide clarity.  The section is intended to provide guiding principles,
which clarify the operation of the Act.20

  

                                                
17 The UK acceded to the European Economic Community in 1973.
18 Bridgeman, 1999, supra note 16; Mr Griffiths, Hansard, June 18, 1998, Standing
Committee G; The Europeanisation of UK Competition Law, edited by Green, Nicholas &
Robertson, Aidan, Chapter 7, Robertson, Aidan: UK and EC Laws: Will they Operate in
Complete Harmony?,  Oxford, 1999, page 96.   
19 Lord Simon, Hansard, October 30, 1997, Second Reading Debate; see further
Bridgeman, supra note 16; Lord Simon, Hansard, October 30, 1997, Column 1145; Furse,
Mark, supra note 4, page 277; Goodman, Shaun: The Competition Act, Section 60 – The
Governing Principles Clause, ECLR [1999] 73.  
20  Bridgeman, 1999, supra note 16.
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2.3 The purpose of section 60

“The purpose of the governing principles clause is to ensure
so far as is possible that the UK and EC prohibitions are
interpreted and developed consistently with the EC
competition law system.  This is of critical importance in
minimising burdens on business.”21 

The purpose of the section is actually set out in subsection (1) itself.  The
section commences with a purpose statement, that the UK institutions shall
operate on the same principles as those of the EC regime.  One can also seek
assistance from the many comments about the purpose of the section made
by the Government, of which an example is provided above.  The intention
of the section concurs with the broader principal intentions of the Act.  The
prevailing aim of the section is thus, to enable EC jurisprudence to be
imported into UK law.  The provision contains the formula through which
this aim is to be accomplished.22 

The governing principles clause has been held to be the most important
provision of the entire Act.23  The provision is the connection point between
domestic law and EC law.  As such it plays a crucial part in that it has the
responsibility of clarifying the nature of this relationship.  An element of this
essay consists of examining how well this is achieved.  As its name implies,
the governing principles clause has the duty to explain which principles
should govern when interpreting the statute.  It must specify when EC
principles should be followed and when not.24  Section 60 in consequence,
firstly, enables the importation of Community law and, secondly, it regulates
the extent to which these principles are to be followed.   

One may ask why it was considered necessary to include a provision to the
effect of the sixtieth provision of the Act.  The composition of the two
prohibitions already mirrors that of Articles 81 and 82.  This might be
thought to be sufficient to achieve a prohibition system resembling the
Community one.  A mere reproduction of the words of the Articles would
however not have implemented the ambitions of the Government.  Lord
Simon of Highbury, Minister for Trade and Competitiveness in Europe, who
was in charge of the Competition Bill’s progress through the House of Lords
explained:

“As far as possible, we want to achieve a seamless web so that
agreements and practices which are prohibited under one

                                                
21 Lord Simon, Hansard, November 25, 1997, Column 960. 
22  Other mechanisms to achieve EC conformity exist in the Act, such as the parallel
exemption procedure.  These other measures will not be considered in this essay.  
23 Dr Ladyman, Hansard, June 18, 1998, Standing Committee G. 
24 Lord Fraser, Hansard, February 23, 1998, Column 513.  
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regime are prohibited under the other and those that are
permitted are permitted under both”.25 

It is impossible to understand the prohibitions without knowledge of their
interpretation.  The section is the key, without which it is not possible to
comprehend the true meaning of the words in the Act.  Without the
importation of the case law of the Court of Justice, the domestic prohibitions
would have been allowed to evolve into something quite dissimilar to the
Community approach.26  It was therefore necessary to include a provision,
which safeguarded the succeeding parallelism in interpretation between the
two sets of rules.  Section 60 has this effect.  Without it, the burdens on
businesses would not be minimised, nor would the other above stated
advantages be attained.  The section guarantees the continuing observance of
EC law.  The law that is imported is not simply the law as it stands on the
date of the enactment.  Any future developments will be relevant to the
domestic system too.27  

                                                
25 Lord Simon, Hansard, March 5, 1998, Column 1363.  
26 Livingston, supra note 7, at 5.1.2.  
27 Bridgeman, 1999, supra note 16.  
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3 What is being imported through section 60? 

3.1 Introduction  

Section 60 stipulates that matters under the Competition Act shall be
interpreted in a manner, which is harmonious with the treatment of similar
matters under Community law.  For the attainment of this objective, legal
principles are imported from the European Community.  Pieces of law
emanating from a foreign legal system become binding on national
competition authorities.  Naturally, the identity of these foreign legal
principles is of immense importance.  

Section 60 lists the sources of EC law, from which importation into the
Competition Act shall take place.  The provision is however not as
transparent as one would prefer in this respect.  The language of the section
leaves much to be discovered.  The correct identity of the law imported
through section 60 was the topic of much debate during the parliamentary
preparation of the Bill.  This chapter is devoted to the mission of trying to
throw some light on the issue. 

3.2 Principles laid down by the Treaty and the Court

First of all, section 60(2)(b) states that “principles laid down by the Treaty”,
are to be imported into British law.  “The Treaty” is, according to section
59(1) of the Act, to be understood as the treaty establishing the European
Community.  The most important conclusion to draw from this is that the
cardinal principles of EC competition law, Articles 81 and 82, form part of
the body of law which is imported.  Rules of EC competition law, which can
be derived from these two articles, are to be complied with in the new UK
system.  

Yet, section 60 refers to principles laid down by the Treaty in a general way
and not merely to Articles 81 and 82.  This is a wide reference.  One must
therefore consider that other articles may also be of importance under
section 60.  

An example of an article which influences competition matters at the EC
level, is Article 130.  It promotes the value of environmental considerations.
This article must be borne in mind when granting exemptions from Article
81 and should likewise be considered by UK authorities, when deciding on
exemptions under the Chapter I prohibition.28  Several other articles play an
important part in EC competition cases, such as Article 3(g), which contains
a manifestation of the aim of Community law, to provide a system which

                                                
28 Lord Simon, Hansard, November 25, 1997, Column 962.  



16

ensures that competition in the internal market is not distorted.  Due to the
generality of the reference in section 60, these articles should consequently
be of interest for the purposes of the UK statute.29 This would not always be
appropriate.  The wideness of the reference is however circumscribed by
other prerequisites in the section, which we will consider in later chapters.  

The operation of Articles 81 and 82 is a rather complex procedure, which is
not possible to grasp by the mere wording of the provisions.  The accurate
comprehension of the articles requires that they be interpreted in view of the
case law they have generated.  Section 60(2)(b) states that “principles laid
down by…the European Court” are to be imported into UK law.  Principles
of the European Court consist of principles professed by the European Court
of Justice and the Court of First Instance.30  The Court has developed a
generous collection of case law in relation to the Community prohibitions.
This case law will now be relevant in relation to the Chapter I and the
Chapter II prohibitions.

3.2.1 General principles 

We can so far conclude that section 60 imports principles of Community
competition law, which extend beyond the scope of the words contained in
Articles 81 and 82.  These principles are to be found in the Treaty and in the
rulings of the European Court.  There are, nonetheless, strong indications,
which suggest that the law imported by the provision stretches beyond this
boundary.  Due to the distinctive constitution of EC competition law one has
to take a wider approach when considering exactly what legal principles it is
that are applied in Community competition matters.  One will then find that
the rules of European competition law are subject to other general principles
of Community law, general principles, which are not possible to disregard
when considering EC competition matters.  The question arises as to the
status of these general principles under the UK regime.  

The issue of general principles was debated intensely during the discussion
of the Bill.  The heart of the issue relates to the recurring question of - what
exactly is being imported through section 60?  Lord Simon clarified the
view of the Government on the subject:

“The very fact that Articles 85 and 86 now have an internal
dynamic means that they have to be understood in the context
of the general principles which apply to them as part of the
Community law…For this reason, we did not feel that it was
right to attempt to confine the effect of [section] 60 to issues

                                                
29 The Europeanisation of UK Competition Law, supra note 10, Chapter 3, Green, Nicholas
QC: Some Observations on the Civil Consequences of the Chapter I and II Prohibitions,
page 28.   
30 Section 59, the Competition Act 1998.
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relating purely to the meaning of Articles 85 and 86 in
isolation.”31  

These general principles, or as they were called by Lord Simon, high level
principles, are not found in the explicit language of the Treaty.  They can,
however, not be separated from the articles in question as they “may
impinge on the meaning and effect of the prohibitions as a question of
law”.32 The Government made it clear that general principles of Community
law, were part of the body of legal principles announced by the European
Court, which are imported through section 60.33  

The question as to the identity of these general, or high level principles, is
however quite problematic.  The underlying principles and objectives
motivating the Treaty clearly fall into the category of principles, which
influence the operation of the Community prohibitions.34  These principles
may however not be suitable for the purposes of a domestic law system.
Community law concepts such as proportionality, non-discrimination and
legal certainty are more straightforward examples of general principles,
underpinning EC competition law.35  Several high level principles relate to
procedural safeguards, which govern the conduct in administrative action.
Many have themselves been adopted from the European Convention on
Human Rights.36  The question of the importation of these procedural
safeguards is nevertheless not an entirely trouble-free subject, as it relates to
the impact of section 60 on UK competition procedure. (see Chapter 5)  

Consequently, section 60 symbolises more than a mere borrowing of
definitions from Community jurisprudence.  The aim of the section is to
mirror the propositions of law as a whole.37  It thus seems to be an accepted
truth that also general principles of Community law, emerging indirectly
from the Treaty and the case law, are part of the EC law, which is adopted
into UK domestic legislation. 

The expansive approach declared by the Government leaves the section with
some ambiguity as to the exact scope of law imported in this respect.
General principles must be imported to safeguard the correct mirroring of
Community law as a whole.  This conclusion however, is too wide to ring
true as it stands and must be subject to further revision.  In Chapter 5, which
deals with the stipulations in section 60, as to when Community law

                                                
31 Lord Simon, Hansard, March 5, 1998, Column 1363.  
32 Lord Simon, Hansard, March 5, 1998, Column 1363.  
33 Lord Simon, Hansard, November 25, 1997, Column 962.  
34 Bridgeman, supra note 16.  
35 Lord Simon, Hansard, March 5, 1998, Column 1363; Bridgeman, 1999, supra note 16;
Livingston, supra note 7, at 5.2.5.   
36 European Convention for the protection of Human Rights and Fundamental Freedoms
(1950) and Additional Protocols, Rom, 4 November, 1950.  
37 Lord Simon, Hansard, March 5, 1998, Column 1363; Frazer, supra note 11, page 162.
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importation comes into effect, the subject of general principles will be
considered in more detail.  

3.3 Any relevant decision of that Court

In addition to the principles of the Treaty and the European Court, “any
relevant decision” of the European Court is to be complied with according
to section 60.  This conclusion seems quite straightforward.  The
jurisprudence of the ECJ is a source of law imported through section 60.
Here is also found a further indication that it is Community law in the
broader sense, which is being imported through section 60.  In subsection
(6) the term “decision” is defined as meaning a decision as to “the
interpretation of any provision of Community law”.  Consequently, the
decisions do not have to have been taken in relation to Articles 81 or 82.  A
decision relating to a general principle of EC law, such as the concept of
proportionality, may thus by imported into the Competition Act.  

3.4 Relevant decision or statement of the Commission

In subsection (3) an additional obligation is placed on the authorities to
conform with “any relevant decision or statement of the Commission”.  This
means that, apart from importing principles of law from the EC Treaty and
from the Court of Justice, decisions and statements of the Commission will
be introduced into UK law through section 60.  The obligation in subsection
(3) differs from that found in subsection (2) in an important way.  The court
must solely have regard to any relevant decision or statement of the
Commission.  It is not under the same strict obligation as with regards to the
Treaty and European Court. 

Decisions of the EC Commission are imported into UK domestic law.  This
term clearly includes decisions taken in relation to Articles 81 and 82, for
example decisions on exemptions.  Subsection (6) provides us with further
information about the term.  As was the case with decisions of the European
Court, section 60 imports Commission decisions concerning the
interpretation of any provision of Community law.  Decisions not relating to
Articles 81 and 82 may accordingly become influential on the UK Act.  It is
worth noting that decisions by the Commission result in Community law
and it is therefore quite reasonable that such measures should be
acknowledged in section 60.38  

The reference to statements of the Commission in section 60(3) is a bit less
straightforward.  At this point it should be observed that the inclusion of this
term in section 60 differs from the reference to decisions of the Commission
in one important aspect.  As concluded above, Commission decisions have
the status of law.  The reference to statements by the Commission however,

                                                
38 Bridgeman, 1999, supra note 16; Coleman & Grenfell, supra note 10, page 54.    
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means that the scope for Community measures imported through section 60,
stretches beyond the boundaries of EC law. 
 
The question as to what constitutes a statement, for the purposes of the
provision, causes some uncertainties in certain respects.  The term has not
been defined and during the discussion of the Bill it came under attack by
the Opposition, for contributing to the general complexity of the terms of the
Bill.  Is it the case, for example, that a Commissioner making a casual
comment in a TV interview could be assumed to have made a “statement”,
in the sense of section 60?39  The answer to this question is in the negative.
Statements of the Commission must have the authority of the Commission
as a whole and remarks made by a Commission official would not be
imported into the Act.40  

This conception is supported by the Director General.  In the OFT
Guidelines, The Major Provisions, the Director holds that, in his view, only
statements containing clear announcements with regards to Commission
policy are included.  He here mentions the Annual Report on Competition
Policy as a useful source.41  Further, Commission notices, published in the
Official Journal, are most definitely included in relevant statements.  The
Commission has issued a number of valuable notices concerning the
interpretation of Community competition law, such as on the definition of
relevant market and the treatment of joint ventures under Article 81.42  

3.4.1 Comfort letters

The question as to what constitutes a statement under the governing
principles clause, warrants some particular consideration in relation to
Commission comfort letters.  The Act is silent on the subject of the status of
these administrative letters and this raises the question of their status under
section 60.  The question is material, as comfort letters play a major part in
the handling of cases under article 81 by the Commission.  The literature
produced so far exhibits a tentative position concerning the extent, if any, to
which comfort letters should be deemed to be included in statements of the
Commission.43  The issue deserves a more detailed examination.   

                                                
39 Mr Redwood, Hansard, June 18, 1998, Standing Committee G.  
40 Dr Ladyman, Hansard, June 18, 1998, Standing Committee G.  
41 The Major Provisions, OFT Guideline, March 1999, page 9.  
42 Commission Notice on co-operative and concentrative joint ventures (1994) OJ C385/1,
94/c 385/04  31.12.1994; Commission Notice on the definition of relevant market (97/C
372/03, OJ C 372/5 9.12.1997); Bloom, Margaret, Director of Competition Policy, OFT: A
UK Perspective on the Europeanisation of National Competition Law, 17 September, 1999,
www.oft.gov.uk/html/rsearch/sp-arch/spe20-99.htm  
43 See for example, Flynn & Stratford, supra note 15, page 19; Livingston, supra note 7, at
5.4.3; Coleman & Grenfell, supra note 10, pages 64-65; Frazer, supra note 11, page 165.        
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During the passing of the Bill it was suggested that undertakings in
possession of an EC comfort letter were to be exempted from the
Competition Act.  This would be accomplished by way of the parallel
exemption mechanism, which was introduced by the Act and which applies
to undertakings operating under an Article 81(3) exemption.  The motion
was nonetheless futile, since the comfort letter can not be seen as providing
the undertaking with an “exemption”.44  

The EC Commission is mindful of the uneasy position of these
administrative communications, but it wishes for the national courts to view
them as questions of fact.45  To be kept in mind, is that a comfort letter is
not binding on national courts, even when considering Community
competition matters arising under Articles 81 and 82.46  

In its guideline on the Chapter I prohibition the Director General states that,
as a general rule, he will not depart from the EC Commission’s assessment
of an agreement, as set out in a comfort letter.47  This is the policy, as long
as the agreement does not appear to raise any competitive problems in the
UK.  The disposition of the OFT thus seems to coincide with the approach
to comfort letters, advocated by the EC Commission.  They are not
considered to be binding, but should be viewed as highly persuasive.  Most
likely however, this policy statement, made by the Director, does not reflect
any legal commitment imposed by section 60.  Indeed, it seems to be the
case that this undertaking constitutes a voluntary commitment by the
Director, stretching beyond the Governing Principles Clause.48  

The fact remains that comfort letters represent statements of Commission
officials.  They are, as such, not embodied with the official authority of the
EC Commission.  This contradicts the conclusion that statements in ordinary
comfort letters should be held to be formally imported, by the operation of
the governing principles clause.49 

Nevertheless, Article 19(3) of Regulation 17/62,50 provides for a more
formal procedure to be used by the Commission in relation to comfort
letters.  Prior to a decision concerning negative clearance or individual
exemption, a notice about the case may be published in the Official Journal.
Third parties are invited for consultation on the case.  The outcome of this
process may result in the issuing of a comfort letter.  It therefore warrants
                                                
44 Furse, Mark, supra note 4, page 62.  
45 Commission White Paper on Modernisation of the Rules Implementing Articles 85 and
86 of the EC Treaty, Commission programme No 99/027.   
46 Procureur de la République v Bruno Giry and Guerlain SA, case 253/78 [1981] 2 CMLR
99.  
47 The Chapter I Prohibition, OFT Guideline, March 1999, page 18.  
48 Livingston, supra note 7, at 5.4.3.  
49 Livingston, supra note 7, at 5.4.1; Frazer, supra note 11, page 165.   
50 Council Regulation 17/62/EEC of 6 February 1962, First Regulation implementing
Articles 85 and 86 of the Treaty, JO 1962 13/204 (amended by Regulation 59/62, 118/63
and 2822/71.    
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consideration of where this more formal procedure stands in relation to
section 60.  Should these types of comfort letters be regarded separately
from ordinary comfort letters and if so, what status do they have under
section 60(3)?   

The opinions expressed in the doctrine seem somewhat hesitant on the
subject.51  The most authoritative pronouncement on the subject is traced to
the OFT.  In a draft guideline, comfort letters preceded by the Article 19(3)
procedure are held to constitute statements of the Commission in the sense
of section 60(3).  In the final version of the OFT guideline on the Chapter I
prohibition, however, this remark has been deleted.  The guideline makes no
particular reference to these types of letters.  It is unclear whether the
opinion communicated in the draft guideline still stands, or whether the
elimination of the item should be taken as an amendment of attitude.  The
former conclusion seems accurate, in all probability.  The DGFT has
expressed, outside the guidelines, the opinion that Article 19(3) comfort
letters are viewed as statements under section 60.52  This must be taken as
the most reliable announcement on the issue at this stage.  

A definite conclusion can not be put forward at present however, which is
troublesome given the fact that the comfort letter is the device, by which the
Commission settles a sizeable part of its cases.  There is therefore a serious
need for a transparent approach, especially when considering the primary
aim to ease the burdens on businesses.     

3.5 Materials not imported

When reviewing the material, which is being imported through section 60, it
is conversely of interest to ponder on the issue of what is not being imported
through the provision.  There is no reference to Community regulations,
either by the Commission or the Council.  In addition, statements other than
by the EC Commission, are not to be regarded.  When considering the
judgements of the ECJ, the opinions of the Advocate General will not be
authoritative.  The lack of mention of wider legislative measures, such as
regulations, is a conscious exclusion.  These are primarily related to block
exemptions and procedural matters.  With regards to block exemptions, the
relationship between EC and UK law is regulated through other means
outside section 60.53  Procedural aspects in relation to section 60 will be
discussed on Chapter 5.  

                                                
51 See for example, Flynn & Stratford, supra note 15, page 19; Livingston, supra note 7, at
5.4.3; Coleman & Grenfell, supra note 10, pages 64-65.
52 Bridgeman, supra note 16; See also Bloom, supra note 42. 
53 Flynn & Stratford, supra note 15, page 20; With regards to the block exemptions it is
important to note that even if the block exemption regulations are not imported, case law
produced under these regulations may nevertheless influence through section 60.    
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Community documents and statements not mentioned in the section, such as
Parliamentary reports, or the pronouncements of the Advocate General, may
nonetheless be considered in a UK court, should the court regard them as
relevant in a case.54  Still, the judiciary would be under no binding
obligation to adhere to these materials.  In the view of the Competition Act,
a sharp distinction is drawn between these omitted materials and the
sources, which are imported through the governing principles clause.       

         

                                                
54 Goodman, supra note 19.
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4 The outer limits of section 60      

                                                                                                                                                                 

4.1 Introduction

After having examined the sources of law, from which principles are to be
brought into domestic law, by way of section 60, it is desirable to determine
the extent, to which these principles are imported into the national legal
system.  When reviewing the language of the section, one comes across
certain qualifications that suggest that there might be limits to the objective
of securing consistency with Community law.  It is vital for the subsequent
understanding of the issue to establish the outer margins of the obligation.
In this chapter therefore, the scope for divergence afforded by the article
from EC law is sought to be resolved.  This will enable us, baring these
boundaries in mind, to proceed in the following chapters to examine in more
detail the undertaking accepted by the Government.

The structure of section 60 is designed to allow for EC principles to
influence the interpretation of the Act.  The Government emphasised during
the passage of the Bill that the result of the alignment is that the UK is
borrowing, not applying Community law.55  The Competition Act is a
domestic law statute separate from Community law.  Moreover, the Chapter
I and Chapter II prohibitions are not simple reproductions of Articles 81 and
82 within the national system.  As Lord Simon put it to his fellow peers in
the House of Lords, the EC system is not imported “lock stock and
barrel”.56  It was held that the profoundly different characteristics of the two
legal systems would make such a straight translation impossible.  For that
reason accordingly, section 60 enables the Government to adopt different
approaches to certain issues. 57  

4.2 The notion of “relevant differences”

The scope for divergence offered by the section is connected to the margins
accomplished by the restricting words, that consistency is required “so far as
is possible (having regard to any relevant differences)”.  EC law importation
is consequently made inoperative when the presence of “relevant
differences” make such importation impossible.  This solution was criticised
by certain Members of Parliament.  It was argued that the propositions of
law in the section were too weak and that the qualifications to the

                                                
55 Lord Simon, Hansard, November 25, 1997, Column 962.  
56 Lord Simon, Hansard, March 5, 1998, Column 1365.  
57 Lord Simon, Hansard, November 25, 1997, Column 961; Bridgeman, supra note 16.
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harmonisation would result in that the provision would fail to achieve its
intended aim of EC symmetry.58 

To require consistency in all cases does however not seem appropriate, nor
possible to attain in reality, which was also the response of the
Government.59  It is therefore central to those who are examining a problem
under the Act to assess, at the earliest of stages, whether the importation of
EC law may have been disapplied, or perhaps qualified, for the matter at
hand.   

The Governing principles section consequently discloses that in the presence
of relevant differences, the object of securing harmony with European
competition law is to be disregarded.  Obviously, this reservation holds
momentous consequence for the impact of Community law on the domestic
regime.  Yet again, the Opposition expressed apprehension regarding the
path chosen by the Government.  The concept of relevant differences and the
crucial legal importance attached to this notion was the topic of lengthy
dialogues during the preparatory phase of the Bill.60  The recurring question
related to the exact identity of these relevant differences.  The Government
was called upon to supply a list containing such relevant incompatibilities,
in order to shed light on the matter.61  No such list was produced however.     

4.2.1 On the face of the Act

The most obvious form of relevant differences are those divergences which
are provided for at the textual level, on the face of the Act.  When a
provision in the Act diverges from a principle of Community law this means
that this provision is not compatible with EC jurisprudence and there is a
relevant difference.  The Act contains several provisions, which explicitly
diverge from established Community law.     

The new Act excludes from its operation a number of agreements and
conducts for which no equivalent exclusion can be detected under EC law.
Certain agreements are for example omitted, due to the fact that they are
examined under other statutes.  The most important exemption is the Land
and Vertical Agreements Exclusion Order, which is an exclusion of vertical
agreements.  The Exclusion Order contains a very broad exclusion for
vertical agreements and entails a more generous assessment of agreements
than that in Regulation 2790/99.  The power to exclude certain categories of
agreements or industries is entrusted in the Secretary of State, under section

                                                
58 Mr Redwood, Hansard, May 11, 1998, Column 41; Mr Redwood, Hansard, June 18,
1998, Standing Committee G.  
59 Lord Borrie, Hansard, February 23, 1998, Column 515.  
60 Lord Fraser, Hansard, February 23, 1998, Column 514; Lord Kingsland, Hansard, March
5, 1998, Column 1362; Mr Redwood, Hansard, May 11, 1998, Column 112.    
61 Mr Lansley, Hansard, July 8, 1998, House of Commons, Third Reading.
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3.  The Secretary of State is not subject to the governing principles clause,
since this would conflict with his functions under the Act.62   

Apart from the wide range of exclusions from the legislation, for which the
section 60 obligation has been renounced, the Act exhibits distinct
contradictions from Community jurisprudence on a number of issues.  One
difference relates to the degree of legal professional privilege accorded
under the Act.  It was the predominant belief when formulating the Bill that
the legal privilege granted under the Act should be greater than that afforded
under EC law.  The immunity in section 30 of the Act consequently extends
to documents produced by the in-house lawyers of the undertaking.  This
stance displays a sharp inconsistency with the prevalent Community
opinion, expressed in the AM&S case, where legal immunity was afforded
exclusively to documents of independent lawyers.63  This conflicting
standpoint, coincides with the UK law in general on this subject. 64        

Another point, where the language of the Competition Act dissents from the
EC rules, is in the wording of the Chapter II prohibition.  Article 82
prohibits abuse by a dominant undertaking within the common market, or in
a substantial part of it.  The Chapter II prohibition says nothing about
substantial part, only that abuse of a dominant position in a market is
prohibited.  Subsequently, for abuse to be established in the Chapter II
prohibition, it should not be necessary that the undertaking is dominant in a
market, which is a substantial part of the United Kingdom.  As a result, EC
case law relating to substantial part is immaterial to the Act.65        

One further textual departure of key significance relates to the phrasing of
the prohibitions.  For the UK prohibitions to be applicable to a case the
prerequisite that the agreement or conduct may affect trade within the
United Kingdom must be satisfied.  The counterpart of the Treaty requires
that trade between Member States may be affected.  This deviation is of
huge significance, even if it may appear like a forthright and necessary
alteration to the terminology.  Obviously, the UK prohibitions will not
require trade between the members of the Union to be affected.  Thereby a
relevant difference in the meaning of section 60 is created.  EC case law
relating to inter-state trade will be irrelevant.  

This divergence may, nonetheless, have major repercussions on the
interpretation of the UK prohibitions.  The promotion and protection of
inter-state trade has prompted a substantial part of the EC jurisprudence
under the Articles.  This leads us into the next important issue to consider

                                                
62 Furse, supra note 4, pages 170-171; The Competition Act 1998 (Land and Vertical
Agreements Exclusion) Order 2000, SI 2000/310; Commission Regulation (EC) No
2790/1999 of December on The application of art 81(3) of the Treaty to categories of
vertical agreements and concerted practices, OJ L336 29/12/1999.
63 AM&S Europe v Commission,155/79 [1982] 2 CMLR 264.  
64 Lord Simon, Hansard, November 25, 1997, Column 960; Bridgeman, supra note 16.
65 Livingston, supra note 7, at 5.3.5.  



26

under the notion of relevant difference - the issue of the single market
objective.

4.2.2 The single market objective

When considering the competition law of the European Union as a
prototype, from which the competition law of a domestic legal system shall
take its shape, one will find oneself faced with some fundamental
difficulties.  EC competition law has a unique character in that its policy
strives to achieve a dual aim.  Traditional competition concerns, based on
micro-economic considerations, are but one of the matters, which the rules
aim at regulating.  The objectives of Community competition law reach
beyond this goal.  The utilization of the competition rules is a means of
pursuing a higher aim - the creation of a single market.  

An aggressive policy to suppress any type of agreement, which has the effect
of reinstating the barriers to trade between the member states, has been
employed to further the goal of market integration.  A market where goods
and services can move freely between the member states is motivated as
much by the political philosophy, which underlies the Union, as by
economic considerations.  This line of thought does not, however, tie in with
a pure economic analysis of competition.66  

For apparent reasons moreover, this objective has no relevance in a domestic
system.  This is a crucial difference between the two legal systems indeed,
and one, which must be acknowledged when investigating the operation of
section 60.  One must consider the correct delineation of the scope of the
governing principles clause and revise its consequences in relation to the
single market objective.  Is the underlying philosophy behind the EC
competition rules imported through section 60?  If this is not the case, how
are these perimeters to be determined?  

Section 60 itself does not approach the issue in a direct way.  The solution
must be traced through construction, to try to uncover the law behind the
words.   A literal interpretation of the section indicates that the imported
jurisprudence should be complied with in its entirety and does not justify an
exclusion of the philosophical intentions behind these rules.67  One must
however probe deeper into the conditions of the section and examine other
considerations, such as the effect of the relevant difference restriction.  As
an interpretative aid, resort to the legislative intentions behind the Act is
here indispensable.  Once more, this is the method necessitated by the
legally challenging language of the provision.  

The answer transpires, when consulting the minutes of the Parliament.  On
several occasions it is professed by the ministers that the single market
                                                
66 Coleman & Grenfell, supra note 10, page 60.  
67 Coleman & Grenfell, supra note 10, page 61.  
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objective should not be deemed to be imported though section 60.68  The
single market objective is given as a clear example of a matter where the EC
law would fail to be imported into the domestic prohibition system.  Lord
Simon explained during the discussions in the House of Lords:

“…the Community objective of ensuring a common internal
market for 15 different national states simply does not make
sense in a purely domestic context.”69 

Undoubtedly this conclusion seems appropriate.  One may however question
how such a standpoint coincides with the terms of the governing principles
clause.  Three lines of reasoning may be detected which justify this position.  

(a)  Diverging language
Firstly, as was stated above, as an example of a divergence on the face of the
Act, the language in the two prohibitions diverge from Articles 81 and 82.
They do not require that inter-state trade may be affected.  This difference,
visible in the phrasing of the Act, amounts to a relevant difference in the
occurrence of which, the consistency requirement does not apply.  

(b)  The underlying philosophy
Secondly, one must consider the scope of the qualification of “relevant
differences”.  May this relate to differences which are not detectable on the
face of the Act, but which are nonetheless significant?  One must recognize
the presence of the critical incompatibilities in the underlying philosophies
of the prohibitions.  May perhaps this factor in itself amount to a relevant
difference in view of section 60?  The difference in philosophy is
undoubtedly a relevant factor and it would prove impossible, in reality, to
reproduce these elements of Community law in a national system.  It is thus
a logical conclusion that a relevant difference may relate not only to the
statutory language, but to the underlying philosophy as well.70      

(c)  Questions of competition
A third and final observation, supporting the conclusion that the single
market issue should be excluded, is associated with the stipulation that the
matters where harmony is sought in section 60, are to relate to questions of
competition.  Notwithstanding the fact that this leads the discussion outside
the current topic of relevant differences, this factor is worthy of a few
comments at this stage.  Strictly speaking, single market factors can not be
perceived as questions of competition.  On the contrary, the single market
objective warrants the determination of questions based on factors having

                                                
68 Lord Simon, Hansard, March 5, 1998, Column 1365; see also The Chapter I Prohibition,
OFT Guideline, March 1999, page 3.  
69 Lord Simon, Hansard, November 25, 1997, Column 961.  
70 The Europeanisation of UK Competition Law, supra note 10, Chapter 3, Green, Nicholas
QC: Some Observations on the Civil Consequences of the Chapters I and II Prohibitions,
page 27.
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very little to do with competition targets.71  The distinction between
competition and non-competition issues may, however, prove a hazardous
task and requires some complex considerations.  This prerequisite will be
approached further in Chapter 5.  

                                                
71 Coleman & Grenfell, supra note 10, pages 60-63.
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5 UK law affected by section 60   

5.1 Introduction  

The previous chapters have examined the sources of law, from which
jurisprudence is being imported through the governing principles clause.
The outer limits to this importation have also been investigated.  EC law
found in the sources identified will function as binding principles when
construing the domestic provisions.  The harmonisation is brought to a halt
in situations where a relevant difference between the systems exists.  The
subsequent question should logically relate to the issue of when this law
importation is to be put into action.  In which situations must one look at
Community law?  Which parts of the domestic law regime will these
principles of law affect?  

5.2 Questions arising under Part I 

The point of departure for this query is plainly section 60 itself.  The first
part of the section ties the imported Community legislation to “questions
arising under this Part in relation to competition”.  These questions should
be dealt with in accordance with EC law.  The following subsection further
declares that “when the court determines a question arising under this Part”
it must adhere to Community law.  The imported EC law is hence assigned
to situations when the court determines a question in relation to competition,
under the part of the Act, referred to in section 60.  One must therefore
consider – When is the court determining a “question” within the meaning
of section 60, to the effect that the governing principles clause is put into
effect?
 
Firstly, the language states that section 60 applies to questions arising under
“this Part” of the Competition Act.  “This Part” means Part I of the new Act.
Part I consists of sections 1-60 inclusive and section 60 applies to each of
these provisions.72  Most importantly, the Chapter I and the Chapter II
Prohibitions are to be found here.   

Secondly and most significantly, one must regard the important prerequisite
of “questions”, which have the effect of triggering section 60.  The provision
is put into operation when the court determines a question under Part I of
the Act.  Consequently, these are the situations in which the Community law
importation in section 60 will come into effect.  When therefore, is the court
determining a question?  Members of the Opposition were concerned that

                                                
72 Lord Simon, Hansard, October 20, 1998, Column 1383.  
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the notion was unclear and demanded answers from the Government to
clarify the position.73  

5.2.1 Substantive elements of law

The key stipulation of determining a “question” was approached on several
occasions in Parliament.  The Government made it apparent that the
intention was that section 60 should relate to the substantive elements of the
prohibitions.  The most obvious example of the determination of a question,
would occur when the authorities are to resolve a question in relation to one
of the two prohibitions.  A question may, for instance, relate to the legality
of an agreement or the permissibility of conduct undertaken by a dominant
undertaking.  In applying the domestic prohibitions the competition
authorities must, consequently, look to Community law when deciding
whether an agreement or conduct infringes UK law.  The interpretation  of
concepts such as, agreement and restriction of competition will be guided by
EC jurisprudence.74           

It is important to remember, from Chapter 3, that the body of law imported
through the governing principles clause is not limited strictly to Articles 81
and 82.  In addition, as was concluded, certain general principles of EC law,
termed high level principles by Lord Simon, must be complied with under
the section.  The Government neglected to expand, in any detail, on the
particular composition of this collection of principles.  These will seemingly
include principles of EC law, which affect the application of the substantive
law in the prohibitions.  One fairly safe example to mention would be the
underlying Community principle of proportionality.      

We can conclude at this point that issues of a substantive nature, relating to
the material parts of the prohibitions, are affected by the imported
Community law.  A question arising under the Chapter I or the Chapter II
prohibition is an example of the determination of a question under section
60.  However, the impact of the imported EC principles, which were
examined in Chapter 3, is not confined to these situations.     

5.3 Impact on procedural law

The successful deliberation of the matter requires some additional reflection.
An element of critical importance relates to the relationship between section
60 and UK procedural law.  This issue was confronted persistently by
anxious Members of Parliament, who wanted to know what repercussions
section 60 would have on matters of procedure.75  Again, which parts of the
legal system does section 60 affect?   May one of the consequences of the
                                                
73 Mr Redwood, Hansard, June 18, 1998, Standing Committee G.  
74 Lord Simon, Hansard, March 5, 1998, Column 1363; see further Bridgeman, supra note
16; The Major Provisions, OFT Guideline, March 1999, page 8; Coleman and Grenfell,
supra note 10, page 45.   
75 Lord Kingsland, Hansard, March 5, 1998, Column 1362.   
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provision be that UK authorities have a duty to comply with the procedures
of the EC Commission?  

The dilemma exemplifies one of the riddles the lawyer has  to unravel when
confronted with the governing principles clause.  Does section 60 affect UK
procedural law?  
  
The language in section 60 offers little assistance, as one undertakes to
determine the intended impact of the section on competition procedure.
Disconcertingly moreover, the literature presents an cautious attitude.
Remarkably, on this imperative subject, one is left with the option, once
more, to seek to discover the intention of the legislator.

The issue was ardently debated during the passage of the Bill76 and so, the
preparatory works grant some enlightenment.  The resolution provided by
the Government is to the effect that section 60 should not be taken to affect
the procedure of the UK authorities!77  The section should not be interpreted
as requiring such concurrence.  The Rules of Procedure, which have been
produced by the Director General, supports this stance.  He does not
consider himself, or his staff, to be bound by Community procedure.  The
draft Procedural Rules state: 

“Section 60 of the Act sets out certain principles to provide for
the UK authorities to handle cases in such a way as to ensure
consistency with EC law.  The obligation to ensure consistency
only reaches to the extent that this is possible having regard to
any relevant differences.  Section 60 does not require the UK
authorities to follow the procedural practices of the EC
Commission.  The Director General of Fair Trading’s
procedural rules therefore do not need to be consistent with the
procedural practices of the EC Commission.”78 

The reasoning behind this conclusion is worthy of some further
consideration.  Four principal lines of justification, may be detected when
analysing the Government’s statements.     

(a)  The making of procedural rules
Section 51 of the Act addresses the subject of the procedural rules of the
new competition regime.  The basic approach provided for, by the section, is
that these rules shall be adopted by secondary legislation in the Rules of

                                                
76 See for example Lord Kingsland, Hansard, February 23, 1998, Column 515.  
77 Lord Simon, Hansard, March 5, 1998, Column 1364; Lord Simon, Hansard, March 5,
1998, Column 1364.    
78 Draft Procedural Rules, OFT, November 26, 1998.
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Procedure.79 It is for the DGFT to formulate these rules, however they
require the subsequent endorsement of the Secretary of State.  After
receiving Royal Assent the rules are published and become binding on the
competition authorities.  One must here bear in mind that section 51 belongs
to Part I of the Act and that questions arising under this part are subject to
section 60.  In addition, the Director General is listed in section 60 as being
someone who the obligation in the governing principles provision applies to.
Consequently, it is reasonable to pose the question of what obligations, if
any, section 60 places on the Director when formulating his procedural
rules?  

The Government answered with the following logic.  When the Director is
making a procedural rule, he will not be deemed to be determining a
“question” in relation to competition.  The DGFT is therefore not required to
adopt procedures duplicating the procedures of the Commission.80  

(b)  The interpretation of procedural rules
The subsequent interpretation of these procedural rules does not  need not be
conducted in accordance with EC law either.  Subsection (1) of section 60
states that EC law must be adhered to when dealing with questions, which
relate to competition.  In Parliament it was made clear that this means that
the aim of the section was to secure harmony with questions of substance.
A consequence of this would therefore be that purely procedural rules would
not be affected by section 60, since they do not relate to questions of
competition.81  Matters of substance, falling under the section 60 obligation,
have been discussed above and would typically involve a query as to
whether there has been a breach of the prohibitions.  

(c) Regulations are not imported 
Under the EC regime the principal rules of procedure, under which the EC
Commission implements Articles 81 and 82, are encountered in Regulation
17/62.  Section 60 does not identify Community regulations as one of the
sources of jurisprudence, which is imported through the section.  This
omission constitutes further affirmation of the official approach maintained
towards EC procedure.82       

(d) A relevant difference 
Finally, a significant point, which was highlighted by the Government in this
context, concerns the reference in the section to relevant differences.  This
qualification was examined in Chapter 4.  It is important to re-emphasise, at
this stage, that the obligation imposed by the governing principles clause is
subject to several limitations.  Most importantly, if the UK Act expressly

                                                
79 The Competition Act 1998 (Director’s rules) Order 2000 (S.I. 2000 No. 293); and The
Competition Commission Appeal Tribunal Rules 2000 (S.I. 2000 No. 261).
80 Lord Simon, Hansard, November 25, 1997, Column 961.
81 Coleman & Grenfell, supra note 10, page 58.  
82 Willis, Peter R: Procedural Nuggets from the “Klondike Clause”: The Application of s.
60 of the Competition Act 1998 to the Procedures of the OFT, ECLR [1999] 314.
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diverges from Community law, this means that EC law is not imported in
this respect.  The same applies to rules made by the DGFT under section 51.
Lord Simon made reference to the concept of relevant differences, when
asked about the relationship between section 60 and procedural matters.83     

The merits of this standpoint are not completely unambiguous.  What Lord
Simon was saying was seemingly that the diverging procedural rules,
produced by the DGFT, would constitute relevant differences from the EC
approach.  Such differences are, however, created in the administrative rules
through section 51.  They are not to be found on the face of the Act.
Apparently the DGFT should be deemed to be able to create relevant
differences in this way.84  

Can the fact that the DGFT is an official, directly under the obligation of
section 60, be combined with the conclusion that he can create relevant
differences in relation to the governing principles clause?85  Possibly, if
Lord Simon’s statement is combined with the rationale presented under (a),
that the Director is not determining a “question” when making these rules,
the reasoning could make sense.  The matter does however create some
interpretative difficulties.    

5.3.1 High level principles

It may momentarily be resolved that section 60 is not meant to effect
procedural law.  This is however not the undivided truth.  Section 60 does
not offer such an easy way out.  For the Government’s approach to be
workable, it must be possible to separate matters of procedure from matters
of substance.  This will not always be attainable in practice.  Procedural and
substantive aspects of EC law are intimately related and it is inescapable that
the importation of principles of Community law will penetrate the
procedural side of things.86  

As concluded above in Chapter 3, Articles 81 and 82 can be said to possess
an internal dynamic.  For that reason the Government is of the view that
certain high level principles must be deemed to be imported through the
provision.87  These high level principles may be of relevance in substantive
matters, they may however equally be held as relevant in the procedural
area.  Most importantly, the Court of Justice has developed certain general
procedural safeguards, which the Community authorities must endeavour to
adhere to.  These principles, on the borderline between substance and
procedure, thus play a profound part in the operation of the EC prohibitions. 

                                                
83 Lord Simon, Hansard, November 25, 1997, Column 960. 
84 Coleman & Grenfell, supra note 10, page 57.  
85 As was concluded above under 2.3.3, the Secretary of State was not included in the
category of officials for whom section 60 applies for this very reason.  
86 Lord Simon, March 5, 1998, Column 1364; Bridgeman, supra note 16.  
87 Lord Simon, Hansard, March 5, 1998, Column 1363.  



34

This being the case, the Government has expressed the view that these
general procedural safeguards must be complied with: 
   

“This importation extends not only to the substantive law but
also to the general procedural safeguards developed under EC
law; for example, the right against self-incrimination.  That
right developed by the European Court of Justice in Orkem v
Commission will be available to individuals who are asked by
the DGFT for an explanation of a document under the powers
in Clauses 26 to 28.”88  

As a result, the UK authorities under the section 60 obligation, must observe
notions such as legal certainty, fairness in administrative action and the right
against self-incrimination.  Likewise, the Director General must adhere to
these principles when drawing up the procedural rules.  For this proposition
to be consistent with the above exhibited view, that section 60 does not
import the procedures of the Commission, one must therefore draw a clear
distinction between high level principles, and the details of the procedure.
Such a distinction is advocated by the Government.  The high level
principles are seen as indistinguishable from the EC competition
prohibitions.89  

Indeed, it makes sense that the UK authorities should not be required to
adhere to the detailed procedural arrangements of the EC Commission.  The
underlying procedural safeguards represent a different matter.  

The business of distinguishing between procedure and fundamental
procedural safeguards, may however prove to be a treacherous task.  The
dual approach to Community procedure complicates matters radically.  It
may not always be easy to identify the threshold where the high level
principles become detail of the procedure and in consequence not influential
through section 60.  In practice, the authorities may have to analyse the case
law of the Court of Justice, to try to separate the high level obligations from
its practical effect in Regulation 17.  For instance, section 60 would require
the authorities to provide a fair hearing in a competition case.  It would
however, not be necessary to duplicate the precise structure of hearings
conducted by the EC Commission.90 

                                                
88 Lord Simon, Hansard, November 25, 1997, Column 960; Orkem v Commission [1989]
ECR 3283.
89 Bloom, supra note 42; Bridgeman, supra note 16; Of interest is further that the UK
adopted a Human Rights Act (1998 c 42) on the same date as the Competition Act.  This
Act contains procedural safeguards, which are more rigorous than those derived from EC
law.  There is an obvious friction between the standard of procedural safeguards required by
the two Acts.  
90 Flynn & Stratford, supra note 15, page 13; Coleman & Grenfell, supra note 10, page 58-
59.    
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Finally, it must be submitted that the conclusion that high level principles
are imported, while the detail of the procedure is not, may be difficult to
synchronise with the reasoning presented by the Government, to justify that
the detailed procedure is not imported through section 60 (see (a-d) above).
If the making of a procedural rule is not the equivalent of determining a
“question” in the sense of the governing principles clause, why then must
the DGFT have regard to high level principles?  The only possible
explanation I can offer is that the inseparability of these high level principles
from the substantive issues means that, as far as high principles impinge on
the making of the procedural rules, the Director is determining a question in
these situations too.    
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6 What does the section 60 duty entail?

6.1 Introduction 

The governing principles clause is addressed to the UK competition
authorities, namely courts and tribunals and the DGFT.  For the authorities
that are to review an agreement or conduct, the initiation of the assessment
has to start with the governing principles clause.91  Here one finds the
correct way to apply the provisions of the Act.  This chapter looks closer at
the obligation set out by section 60.  The process required involves several
important steps.  This course of conduct is imperative for the correct
application of the section and subsequently, for the correct application of the
Act.  

6.2 The determination of a question  

First and foremost, the authorities must make sure that they are determining
a question under Part I of the Act.  The governing principles clause governs
questions, which arise in connection with Part I of the statute.  Standard
matters, for which the section will apply, concern the Chapter I and II
prohibitions.  This stage may, nevertheless, involve the difficult task of
having to distinguish between questions of procedure and procedural
safeguards.  This predicament is familiar from Chapter 5.        

6.3 The detection of relevant differences

The subsequent point for the authority to decide on, is whether the
interpretative obligation in section 60 applies to the situation at hand.  As
was concluded above, in Chapter 4, the section is not without its limits.  It
must therefore be ascertained that the consistency requirement is compatible
with the relevant provisions of the Act.  Has the importation of EC law been
disapplied for the relevant subject?  Is the importation subject to any
qualifications of any kind?92  In other words, are there any relevant
differences?  

6.3.1 The single market issue

A prime illustration of what will be required, in connection with the
important step of distinguishing relevant differences, may be given in the
shape of the single market issue.  This is an excellent example, since it is
predictable that this question will surface on numerous occasions.  The

                                                
91 Livingston, supra note 7, at 5.2.3.  
92 Livingston, supra note 7, at 5.2.2.  
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challenges facing the courts in this respect deserve some deeper
consideration.      

It has been concluded that EC single market jurisprudence is not imported
through section 60.  This means that UK authorities, when dealing with a
case, will have to be very cautious when looking to EC jurisprudence for
interpretative guidance.  In all probability, the single market elimination will
prove to be a difficult assignment for the courts and tribunals.  The exact
underlying motives for Community judgments will need to be analysed, in
order to ascertain whether the decisions have been influenced by single
market policy considerations.  If this is the case, the principles derived from
the judgements will not be influential on UK law, since there will be a
relevant difference.  In some instances, parts of a case may have to be
ignored, while other parts may be important for the UK prohibitions. 

Consequential cases, such as Consten and Grundig will have to be re-
examined to attempt to determine whether the EC competition law
principles derived from the case should be influential on the UK regime.
Without a doubt, this will not be a simple endeavour.  In the case of Consten
and Grundig, for example, it will have to be resolved whether the judgement
is based on the policy aim to prevent the partitioning of the single market, or
whether perhaps the underlying motive is the protection of intra-brand
competition.93          

The competition authorities are accordingly faced with yet another challenge
under section 60.  In addition, some uncertainties exist regarding the correct
performance expected by the authorities in these situations.  The
Government explained that “those applying the prohibitions must be able to
produce a sensible translation of the EC rules into the domestic system”.94

A few months later however, when queried about the single market issue,
the Government responded in the following way:

“The fact that single market objectives will not be relevant for
many agreements which come within the scope of the chapter I
prohibition… does not mean that single market considerations
must be dissected out of an EU decision before applying
clause 60.  Under each prohibition, what is important is
whether the agreement can be said to have the object or effect
of restricting, preventing or distorting competition.  As a
general rule, agreements which seek to divide markets along
national lines raise serious competition concerns.  That is
because barriers to trade still exist between member states.”95

                                                
93 Frazer, supra note 11, page 162; Furse, supra note 4, pages 164-165; Consten and
Grundig v Commission, Cases 56 and 58/64 [1966] ECR 299. 
94 Lord Simon, Hansard, November 25, 1997, Column 961.  
95 Mr Griffiths, Hansard, June 18, 1998, Standing Committee G.
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It is difficult to distinguish the correct line of conduct required by the courts,
interpreting the Government’s explanations.  Single market principles shall
not be dissected from the case law, yet they should not be imported under
section 60.  These are perplexing propositions to consolidate.  

One possible way to construe the Government’s statements would be that if
an agreement or conduct affects inter-state trade, the EC single market
jurisprudence should be relevant also to a national court.  Conversely, when
viewing an agreement or conduct, which lacks cross-border effects, single
market considerations should be disregarded.96  Additionally, single market
principles on market sharing might be useful also in a national context.
What the Government might be saying accordingly, is that these principles
should not simply be dissected without further reflection.  The former
Director General of the OFT approached the matter in this way:

“A major theme of Commission decisions over the past thirty
years or more has been its campaign to deal with any
manifestation of territorial exclusivity, including the
elimination of barriers to parallel trade.  Although the single
market objective cannot be relevant as such in the domestic
context, I shall assess very carefully the relevance of EC cases
in which single market considerations play a part, in order to
determine the underlying competition principles which are at
work.  I shall, for example, not hesitate to take action against
undertakings that engage in improper market sharing in the
UK.”97  

6.4 Identification of EC law    

Once the authorities are satisfied that the case at hand does indeed involve
an area of law, for which the UK has chosen to follow the path of
Community law, they can proceed to the next step.  Section 60 obliges UK
authorities to determine questions “in a manner which is consistent with the
treatment to corresponding questions arising in Community law”.  The
reference to corresponding questions should here be the focus of attention.

This is a crucial term in the operation of section 60 and is calculated to
identify the EC law, which is to be imported in the specific case.  A
corresponding question under EC law must be distinguished, which will
serve as a model against which the consistency of treatment can be tested.98

What then, is a corresponding question?  The Government gave the scarcely
helpful answer that a corresponding question is a question where the same
issues of law are raised.  The facts do not need to be the same.99

                                                
96 Livingston, supra note 7, at 5.3.2.  
97 Bridgeman, supra note 16.
98 Coleman & Grenfell, supra note 10, page 47.  
99 Mr Griffiths, Hansard, June 18, 1998, Standing Committee G.
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The pursuit of identifying principles in this manner will require skill in
classification and sensitivity as to the relevant facts and circumstances
underpinning the EC law under scrutiny.  Undoubtedly, the courtroom will
prove the scene of much dispute as to the question of what constitutes a
corresponding question to the point of law arising under national law.  The
issue of how the Community authorities implement certain principles will
have to be considered separate from the issue of how those principles should
be applied in relation to UK law.100  

There may be other instances where the case law applicable does not present
any consistent or unambiguous answer.  Contradictory jurisprudence
concerning the concept of abuse may for example provide an unsatisfying
guide for the UK when applying the Chapter II prohibition.  In other cases,
moreover, it may not be possible to identify any corresponding settlement of
the matter under EC law.  In these circumstances, the question of whether a
UK court would be able to make a reference to the ECJ for interpretation
under Article 234, will prove to be of vital importance.101 (See further
Chapter 8 for this discussion)      

6.5 The obligation in relation to the Treaty and the Court 

Once the corresponding jurisprudence of the European Community has been
identified, the next step concerns the actual objective of employing this in
the interpretation of the domestic legislation.  The responsibility placed on
the competition authorities, by the governing principles clause, consists of
ensuring that “there is no inconsistency” with the principles of the Treaty
and European Court and any relevant decisions of that court.  This is the
terminology chosen by the legislator calculated to secure that the UK and
EC remain on parallel tracks.102 

In relation to these principles and decisions, the section imposes an absolute
obligation of ensuring consistency.  The meaning of the term “no
inconsistency” is presumably to be given a rigid interpretation, meaning that
the principles applied when interpreting the new Act should be the same as
those used in Community law.  It should, for example, not be taken to mean
that it is enough that the principles used do not conflict with the EC
principles.103  

The consistency obligation is accompanied with a qualification found in the
section, that such an aim should be achieved “so far as is possible”.  This
statement detracts from an already tangled terminology.  When can it be
held that the aim of seeking no inconsistency is impossible to attain?  One
possible explanation would be that the qualification refers to the matters

                                                
100 Frazer, supra note 11, page 164.  
101 Frazer, supra note 11, page 164.  
102 Lord Simon, Hansard, November 25, 1997, Column 961.  
103 Turner, Jonathan: The UK Competition Act 1998 and Private Rights, ECLR [1999] 62.  
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where the UK legislator has chosen to diverge from Community practice.
This conclusion is however not final. 

It should be acknowledged that the consistency obligation in the section
requires more than mere consistency of outcome.  The importation of EC
standards into the UK regime will influence the manner in which the
decisions are made.  High level principles of Community law are imported
into the procedure.  Subsection (2) refers to consistency in “the principles
applied”, not only to consistency in the “decisions reached”.  The section
will consequently also require consistency in the application of the
principles applied when determining the outcome.  Comparing with the
doctrine of precedent, the rule of conformity which applies in the English
and Scottish legal systems, section 60, in effect, imposes a wider obligation
on the UK institutions.104 

6.6 The obligation in relation to Commission materials  

In relation to the decisions and statements of the Commission, imported
through the section, the duty is less onerous.  When interpreting the
Competition Act, subsection (3) merely requires the UK authorities to “have
regard” to these materials.  The obligation to ensure no inconsistency, is not
applicable here.  It is evident that the authorities will have a greater margin
of discretion in the approach to the pronouncements of the Commission.105

It is, however, not clear how much weight should be afforded to these
decisions and statements.  To what extent are the UK authorities free to
diverge from the findings of the EC Commission?

Judging from the choice of the weaker wording in relation to Commission
pronouncements, this leads to the inference that the legislator wishes to
accentuate the opinion that decisions of the Commission are seen as less
important.  A literal interpretation of the subsection implies that the UK
authorities would have a considerable scope to diverge from the
Commission’s opinion.  The duty to “have regard to” would probably
merely require that the Commission decisions and statements be given
persuasive authority.106  

It seems sensible that the section does not impose a binding obligation to
achieve consistency with determinations of the Commission.  The EC
Commission is primarily an executive body and as such cannot enunciate
definitively on the law.  Its conclusions can solely be held as having
indicative, rather than precedent status.  In practice, there are many areas
where the findings of the Commission differ with those of the ECJ.  It is

                                                
104 Coleman & Grenfell, supra note 10, pages 46-47 and 50; Frazer, supra note 11, page
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105 Livingston, supra note 7, at 5.4.1.  
106 Coleman & Grenfell, supra note 10, pages 51-52.  
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thus appropriate for the UK authorities to adopt a more vigilant approach to
these sources.107 

Considering this nonetheless, it should be remembered that the purpose of
the governing principles section, as set out in subsection (1), is to ensure that
UK law, as far as is possible, should harmonise with the Community
approach.  It would therefore be expected that the national authorities would
strive to accomplish an outcome, which does not diverge unduly from the
findings of the Commission.  The guidance of Commission jurisprudence
will prove to be highly useful to the courts and also for businesses seeking to
clarify their position in relation to the domestic prohibitions.  The EC
Commission has gained great expertise over the years in their economic and
legal analysis of agreements and conduct.  The value of the governing
principles clause would be lessened to a great degree, if the wealth of
experience found in the decisions, practices and notices of this institution
were to be disregarded.108  

6.7 Conflicting jurisprudence   

Subsection (2)(b) of the governing principles clause states that it is the
jurisprudence of the Treaty and the European Court and decisions of that
court, “applicable at that time”, which must be complied with.  This
reference was made to clarify that the development of EC law is to be
followed in the UK.  The declaration further has the aim of resolving queries
that may arise from the existence of inconsistent decisions by different
courts.109  

Where there is a conflict between a decision of the ECJ and a UK court, a
later decision of the ECJ will prevail over an earlier decision of a UK court.
This will enable the UK to follow any subsequent progress at Community
level, which may have occurred following the earlier UK decision.  The
subsection also means that where a previous judgement of the ECJ conflicts
with a newer judgement of the ECJ, the UK must follow the latest
interpretation of the point.110  

The subsection does not address the more complicated situation, in which a
more recent UK decision can be said to diverge from an earlier Community
decision.  It is difficult to determine, with certainty, how a UK court would
act if presented with such circumstances.  The court could choose to follow
the precedent which prevails under the British hierarchy.  A loyal adherence
to the obligation in the governing principles clause however, would most
likely mean that the court would have to seek to ensure consistency with EC
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law, even if this would mean disregarding a precedent within the domestic
system.111

6.7.1 Conflicting Commission statements and decisions 

When it comes to decisions and statements of the Commission, it should be
clarified that in the presence of any inconsistencies between these and the
principles and decisions of the Treaty and the ECJ, naturally, the UK
authorities must follow the jurisprudence of the Treaty and the Court.  The
relationship between Commission pronouncements and UK case law
however, seems to be outlined more loosely by the section.  Since the
section does not impose an absolute obligation in relation to such decisions
and statements, the authorities should be able to diverge from these.  (See
further above under 6.6)  This should be the case, even in the event of a later
Commission announcement.  The reference in subsection (2)(b) to “as
applicable at that time” does not apply to decisions and statements of the
Commission and this confirms this conclusion.112     
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112 Coleman & Grenfell, supra note 10, page 51-51.  
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7 Section 60 and third party rights

7.1 Introduction

The matter of third party rights might appear to form a subject, which seems
out of place within the topic of this essay.  The possible availability of the
right for third parties to sue for infringement of the Chapter I or II
prohibitions and procure damages or injunctions, is an important question
under the Act.  As will be discovered in this chapter, section 60 plays a
major part in relation to this matter.  This thesis aims at exploring the
operation of the governing principles clause.  An in-depth assessment of the
section therefore warrants a discussion of this subject.  The importance of
the provision in this respect, testifies to the diversity of matters affected by
this multifaceted piece of legislation.               

The availability of third party rights under the Act has been vigorously
debated.113  The Competition Act appears to make no arrangements for such
rights of action.  No provision explicitly addresses the matter of what
claims, if any, are provided under the legislation for aggrieved third parties.
The law contains detailed regulation of public authority enforcement, yet
totally omits any provision on private enforcement.  The exclusion is
conspicuous indeed and causes great difficulty and uncertainty.  It is
subsequently justified to ask the question - does the right to private action
exist under the Act?  More importantly for the purposes of this thesis
moreover, one has to consider -  What impact does section 60 have on the
availability of such rights?    
   

7.2 Third party rights under the Act

The potential for third party action is appealing in principle, as well as
crucial for a full deterrent effect of the prohibitions.  Under conventional
UK principles of statutory interpretation,114 the Competition Act would,
however, probably not be held to harbour any such right.  With the
experience acquired through the progress of this paper nonetheless, one
recognises the value of turning to the preparatory works.  Here, once more,
one finds the illumination sought.  

Contrary to the void in the text of the Act, parliamentary statements reveal a
clear consensus on this point.  Third party actions are most definitely
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intended to be available under the new system.  As was maintained by Lord
Haskel in one of several statements to this effect:   

“As I explained to the House on 17th November, third parties
have a right of private action.  Our clear intention in framing
this Bill is that third parties may seek injunctions or damages
in the courts if they have been adversely affected by the action
of undertakings in breach if the prohibitions. This is an
important element of the regime.”115

One may then wonder why it is that the Government has decided not to
insert a provision to this effect into the Act.  In fact, why has it continually,
most obstinately, refused such a measure?  The rationale given by the
Minister in charge of the Bill was that such an explicit provision was
unnecessary – such a right already exists under the governing principle
clause!116  

Community law accords the right to private action in the presence of
breaches emerging under Articles 81 and 82.  This is a principle of EC law
within the meaning of section 60, which is imported into national law.
Third party rights are therefore to be the same as those under articles 81 and
82.  The decision to remain silent in the Act is deliberate.  The Government
wanted to guarantee that the rights under the Act would harmonise with
those under the EC system.  Parts of this area of law are still under
development and the Government wished to safeguard the continuing
conformity with any future EC developments.  A domestic provision, at the
present time, would solidify the law, while section 60 provides the
acclimatisation to future developments.  It was thought unfortunate if the
scope of the right would depend on which system was applied.117    

7.3 The impact of section 60 on third party rights

Accordingly, by way of the governing principles clause, the civil rights
existing in relation to Articles 81 and 82 are available under domestic law.
For clarification of this position, a limited confirmation of this arrangement
was added to the section at the end of the Bill’s passage.118  Section 60(6)
thus states that the term “decision” in the provision, that is decisions which
the UK authorities shall seek consistency with, is to be read as including
decisions as to “the civil liability of an undertaking for harm caused by its
infringement of Community law.”  It may momentarily appear like the
government has navigated smoothly through the predicament, relying on the

                                                
115 Lord Haskel, Hansard, November 25, 1997, Column 956.  
116  Lord Haskel, November 25, 1997, Column 956; Lord Simon, Hansard, March 5, 1998,
Column 1325.  
117 Lord Simon, Hansard, March 5, 1998, Column 1325; Lord Simon, Hansard, October
20, 1998, Column 1382.    
118 Amendment 221, Hansard, June 18, 1998, Standing Committee G.  
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versatile section 60.  This approach, nevertheless, exhibits a number of
problems of interpretation.

7.3.1  A form of renvoi

Section 60 directs us to look at EC law for guidance on the issue of third
party rights.  Yet, EC law provides that it is for the national courts to
determine such matters.119  This is possible since Articles 81(1) and 82 are
directly effective in the member states and thereby confer rights on
individuals, which are directly enforceable in the national courts.  EC law
consequently directs us to look to national practice in relation to civil action
under the Treaty articles in question.  In essence, what happens under
section 60 is that a form of renvoi is created.120  

The House of Lords have expressed that damages may be awarded for
breach of the Community prohibitions.  Even though no UK case exists at
this point, in which such third party rights have been confirmed, third parties
have been given rights of action under other directly effective Treaty articles
and it is clear that private action will available under the 1998 Act.121    

Yet, one might consider this method, through the Community route, to be
clinical and unnecessarily complicated.  One is further left with some
uncertainty as to the legal standpoint on the issue.  The employment of
national rules, through renvoi, whereby the Community refers the matter
back to the national court, through the operation of direct effect is also a
formula worthy of some extra consideration.  The notion of direct effect
relates to constitutional principles of supremacy of Community law.  It is
one, which cannot rationally be operated within a national legal system.  By
using direct effect to determine third party rights under the UK prohibitions,
one is venturing towards speculative propositions.  Are, for instance, these
domestic rules to be viewed as prevalent and supreme over other national
rules?122  This difficult line of thought will be further discussed in Chapter
8. 

Additionally, one must question the logic in utilising section 60 to create
third party rights.  The section brings in principles of law arising in relation
to questions under Part I of the Act.  Part I does not deal with private rights.
Furthermore, third party rights is a procedural issue and as we have explored

                                                
119 Kerpen & Kerpen, Case 319/82, [1983] ECR 4173.
120 Flynn & Stratford, supra note 15, page 17-18; Livingston, supra note 7, at 10.2.4;
Turner, supra note 103. 
121 Garden Cottage Foods, [1984] 1 AC 130; Livingston, supra note 7, at 5.2.6 and at
10.2.4.  
122 Flynn & Stratford, supra note 15, 18; Livingston, supra note 7, at 10.2.5; Flynn, James:
Using the Courts: Strategic Overview, paper presented to the Competition Law Compliance
1998 Conference, May 19, 1998, at 9.      
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above, section 60 imports EC law on questions of substance.  Apart from
certain high level principles, matters of EC procedure are not imported.123  

                                                
123 Livingston, supra note 7, at 10.2.5-10.2.6.    
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8 Special features of section 60

8.1 Introduction

The character of section 60 contrasts from ordinary UK statutes in certain
respects.  It  prescribes a special technique of interpretation to be applied to
the Act, which disrupts the traditional established practice.  This form of
interpretation has important consequences for the contents of the new rules.
In this chapter this special characteristic is investigated.  For an illustration
of the substantial effect of the technique on the words of the Act, a review of
the term “effect” on competition is provided in this chapter.  The prospect of
referring problems of construction to the ECJ must further be considered.

In the second part of the chapter, another special feature of the provision is
given some thought to.  The relationship between section 60 and the
Community principles of supremacy and direct effect affords some intricate
considerations from a legal point of view.        

8.2 Interpretative change  

The central objective of section 60 is that it contains rules for how the new
Competition Act shall be interpreted.  Part I of the 1998 Act is not to be
construed in a literal manner, which is the case normally with UK
legislation.  The governing principles section manifests a fundamental
transformation from traditional UK rules of statutory interpretation.  The
specific language approved by Parliament will not be the primary guide to
interpretation.  The words in the Act do not unquestionably mean what they
say.  Clinging to a literal interpretation of the prohibitions would, as
explained in Chapter 2, frustrate the purpose of the competition reform. 124

As a consequence, the terms used in the prohibitions receive no definition in
the Act.  The words must instead be interpreted in accordance with
European legal language.  This governing principle flows through every
provision of the statute (apart from where departures exist which create
“relevant differences”).  When it comes to the terminology of the
prohibitions, this means that terms, such as agreement and undertaking, will
be given the meaning assigned to them by the Court of Justice, when
construing Articles 81 and 82.  Courts and lawyers already familiar with EC
interpretation will find this approach forthright and customary.125  

                                                
124 Lord Simon, Hansard, October 20, 1998, Column 1383; Livingston, supra note 7, at
5.1.3.  
125 Goodman, Shaun, supra note 19.



48

In consequence, an undertaking in the sense of the Chapter I and II
prohibitions relates to any natural or legal person carrying on commercial or
economic activities, irrespective of its legal status.126  An agreement does
not have to consist of a formally binding contract.127  Concepts such as
dominant market position and predatory pricing, moreover, will be
determined according to principles developed in Community case law, such
as the AKZO case.128

8.2.1 Appreciable effect 

An illustration may be offered in the shape of the notion of “effect” on
competition.  This is a good example, due to the importance of the term.
One can further witness some difficulties in relation to the approach taken
by the UK in this respect.  When the Chapter I prohibition states that an
agreement shall have as its object or effect the prevention, restriction or
distortion of competition, effect on competition is to be perceived as
meaning an appreciable effect.  The appreciability rule was created under
EC jurisprudence to prevent insignificant agreements from being caught
under Article 81.  The same limitation shall apply to the Chapter I
prohibition, as a result of section 60. 129  

The difficulty lies in the fact that the “de minimis” threshold adopted by the
OFT in its guideline lies at 25 per cent, which is considerably higher than
the one adopted at the Community level.130  This stance causes problems
both in a practical and a legal respect.  Where an agreement falls below the
25 per cent threshold and is cleared under the UK system, it may still be
deemed as prohibited according to European law.  This result does not go
well with the aim to promote certainty and reduce burdens on businesses. 

Furthermore, as a matter of law, the threshold adopted by the OFT must be
questioned, in view of the section 60 obligation.  The European Commission
currently operates under its Notice on Agreements of Minor Importance.131

The governing principles clause obliges the Director to have regard to these.
In relation to ECJ case law on the subject, additionally, the section imposes
an absolute obligation of consistency.  The legality of the approach taken by
the OFT is thus highly questionable.132

For the parties to an agreement, the position leads to uncertainty.  If their
agreement falls under the 25% threshold, but above the EC perimeters, the
parties must consider if it is really safe from challenge by an aggrieved third
                                                
126 Hofner and Elser v. Macrotron GmbH, Case C-41/90 [1993] 4 CMLR 306.
127 ACF Chemiefarma NV v Commission, Case 41/69 [1970] ECR 661.  
128 AKZO Chemie BV v Commission [1993] 5 CMLR 215.
129 Lord Simon, Hansard, October 20, 1998, Column 1383; Völk v Vervacke 5/69 [1969]
ECR 295, [1969] CMLR 100; Lord Simon, Hansard, February 9, 1998, Column 887.  
130 The Chapter I Prohibition, OFT Guideline, March 1999, page 5.
131 Commission Notice on Agreements of Minor Importance, 9.12.97, OJ C 372/13. 
132 Coleman & Grenfell, supra note 10, pages 55-56.  
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party.  A judge, being under the obligation to interpret the statute in a
Community loyal manner due to section 60, may not take this perspective.    

8.2.2 Interpretative reference to the ECJ 

The system set up under the Act is based on interpretation of the UK
provisions, in accordance with EC law.  What would however be the
procedure in situations when Community law provides no answer?  What
happens when no adequate answer to a question of interpretation can be
detected in the sources indicated by section 60?  If it had been an issue in
relation to Articles 81 or 82, the domestic court would be able to apply for a
preliminary ruling according to Treaty Article 234.  The critical question
arises, in connection to the governing principles clause, of whether it is
possible for the courts to refer questions of interpretation under the
Competition Act to the Court of Justice.  Such a possibility would prove
vital to the aim of sustaining an alignment of the laws.

The Government has expressed a positive attitude to such a prospect.133 The
ultimate decision however, lies with the European Court itself.  The UK Act
is a domestic law statute and as such its position in relation to Article 234 is
not unquestionable.  The Act does not implement EC law.  As recalled, Lord
Simon clarified that the Act is borrowing, not operating EC law.134

The attitude of the European Court of Justice over the years, when it comes
to the matter of Article 234 references on national law, does not show a
fixed pattern.135 A predominant trend, nevertheless, seems to be that the ECJ
is more willing to rule on matters where the national court will not be free to
diverge from its ruling.  The qualification in section 60, in relation to
relevant differences, might therefore pose as an obstacle.  Yet, it is not
possible, for the time being, to make any definite conclusions on the
matter.136  

Nevertheless, in the Oscar Bronner case the ECJ deliberately examined a
question under Austrian domestic competition law.137  In addition, the
following words from the Giloy v Hauptzollampt case, are encouraging in
relation to the UK Act:

“…where, in regulating internal situations, domestic
legislation adopts the same solutions as those adopted in
Community law so as to provide for one single procedure in

                                                
133 Mr Griffiths, Hansard, June 18, 1998, Standing Committee G.
134 Lord Simon, Hansard, November 25, 1997, Column 962.  
135 See for example: Kleinwort Benson Ltd v City of Glasgow District Council,  C-346/93
[1995] ECR I-615; A Leur Bloom v Inspecteur der Belastingdienst, C-28/95 [1997] ECR I-
4161, paras 24-27.
136 Flynn & Stratford, supra note 15, page 20-21; Frazer, supra note 11, page 164.  
137 Oscar Bronner GmbH & Co KG v Mediaprint Zeitungs- und Zeitschriftenverlag GmbH
& Co KG and Others, C-7/97 [1998] Judgement of November 26, 1998.



50

comparable situations, it is clearly in the Community interest
that, in order to forestall future differences of interpretation,
provisions or concepts taken from Community law should be
interpreted uniformly, irrespective of the circumstances on
which they are to apply.” 138 

8.3  Supremacy and direct effect

The second topic, relating to the special features of section 60, relates to the
EC concepts of direct effect and supremacy.  The more you explore the
governing principles clause, the more you realise that the scope for debate
under the provision is endless.  Its distinct nature predestines the section to
provoke a vast number of questions, some perhaps not entirely anticipated
by the legislators.  One of the more remarkable issues relates to the possible
consequences of section 60 to the constitutional nature of the Chapter I and
the Chapter II prohibitions. 
 
Opinions have been expressed in the doctrine, to the effect that the
principles of direct effect and supremacy, which apply to the EC law
Articles 81 and 82, through section 60, equally would be deemed to apply to
the UK prohibitions.  “Principles laid down by the Treaty” should not, as
was concluded above in Chapter 3, be interpreted in the narrow way.  It does
not relate only to Articles 81 and 82, but also to other Community law
principles.  Some literature suggests that “principles laid down by the
Treaty” must include the principles of direct effect and supremacy, which
thereby would be imported into the UK Competition Act.139  

Once again, it is clear that the governing principles clause has been given a
curiously  problematic language, which gives the provision the potential to
venture into farfetched and complicated areas.  Due to lack of space and to
the constitutional magnitude of this issue, I will not probe deeper into the
subject.  I do however want to mention that this opinion has some support
and I do also briefly want to outline why I support the scholars who
discourage such an interpretation of section 60.

Importing the principles of direct effect and supremacy into a domestic law
statute would have most remarkable and even unsettling consequences for
the relationship between the statute and other domestic law provisions.  One
must bear in mind that the United Kingdom is a country without a written
constitution.  All legislation passed by Parliament, according to
constitutional convention, receive the same status.  There are no laws of a

                                                
138 Bernd Giloy v Hauptzollamt Frankfurt am Main-Ost, C-130/95 [1997] ECR I-4291,
paras 20-22
139 The Europeanisation of UK Competition Law, supra note 10, Chapter 3, Green, Nicholas
QC: Some Observations on the Civil Consequences of the Chapter I and II Prohibitions,
page 28-30.  
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higher dignity.140  To avail the Chapter I and II prohibitions with the same
supremacy as Articles 81 and 82, would grant them superiority over other
national law.  

It is most unlikely that the parliament intended section 60 to have such an
effect.  The matter was not even approached, during the Bill’s passage.  It is,
further, doubtful that the courts would attempt to interpret section 60 in such
a broad way.  Indeed, the language itself may be held not to justify such
wide implications.  The EC prohibitions are different in kind from the
national provisions and the obligation of consistency, imposed by section
60, is not the same as an obligation to view the UK prohibitions as identical
to Articles 81 and 82.141  

                                                
140 Acts exists which have significant constitutional implications, such as the European
Communities Act 1972.  In this case however this was the clear aim and calculated intention
of Parliament when passing the Act.   
141 Coleman & Grenfell, supra note 10, pages 52-53.
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9 Criticism 

9.1 Introduction 

As can be witnessed from the initiating extract in the first chapter of this
thesis, everyone was not totally at ease with the contribution of the
governing principles clause to UK law.  In reality, there was a fair amount of
hostility towards the provision and what it represents.  Indeed, the section
raises more than a few questions.  Its inventive and elaborate language
seems to contain unlimited pitfalls that need to be evaded.  Section 60
unmistakably offers its readers a stimulating language, to put it
optimistically.  Its opponents however, do not view the provision quite so
brightly.  

The reservations may be divided into two main lines of thought: criticism of
the drafting of the section and the question of the general suitability of
Community law as a blueprint for competition rules at a domestic level.  

9.2 The drafting of the provision 

The main disapproval concerns the terminology of the section.  Critics mean
that, far from clarifying the relationship between the Act and EC law, the
provision actually complicates matters.  It is held that the terms impede the
correct understanding of the legislation.  At the initial and most important
stage of the competition law process, it is vital for businesses to comprehend
what constitutes legal and illegal conduct.  At the ultimate stage, the courts
must be equipped with sufficient law to be able to carry out its task in
accordance with the will of Parliament.  The critics deem section 60 to fail
miserably at this task.142    

The transparency of section 60 is disputed.    The overriding dilemma is, it is
felt, that the provision does not clarify properly the extent of the EC law
harmonisation process.  This, particularly, in relation to the single market
issue and procedural law.  Phrases such as “corresponding questions” and
“relevant differences” are, presumably, not at the top of lawyers’ popularity
list of terms to encounter in legal texts.  The capacity for legal dispute as to
what constitutes a difference and more to the point, a relevant one, appears
never-ending.143  

The double negative obligation in the phrase, to secure “no inconsistency”,
seems an unnecessarily complicated formulation.  This especially so, since it
                                                
142 Lord Bruce of Donington, Hansard, February 9, 1998, Column 894; Lord Fraser,
Hansard, February 23, 1998, Columns 513-515.
143 Lord Kingsland, Hansard, November 25, Column 959; Lord Fraser, Hansard, February
23, 1998, Columns 513-515; Lord Kingsland, February 23, 1998, Column 515; Mr Lansley,
Hansard, July 8, 1998, House of Commons Third Reading.    
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emerged in Parliament that the meaning of the phrase simply equals an
obligation “to ensure consistency”.144  Phrases such as “with a view to
securing” and qualifying words of “so far as is compatible” and “so far as is
possible” adds to the complication of the provision and what’s more,
detracts from the conviction of the command.145   

Indeed, the former Director General, John S Bridgeman has conceded that,
“the interpretation of section 60 would present a challenge to us all.”146  As
a last resort, clarification will need to be provided by the courts.  This reality
was condemned by the Opposition, who found it unsatisfactory that the
drafting of the legislation was so vague that it relied on the court to shed
light on matters.147   

Moreover, it was feared that the uncertainties as to the application of the
provision had the potential to lead to continual debates by legal
representatives of undertakings.148  Legal issues such as, what constitutes a
“question” for the purposes of the section, should prove a reliable source of
income for many lawyers.  This weakness was approached in Parliament by
troubled Members who held that the section was too weak and that it was
not “lawyer proof”.149  Lord Fraser sarcastically likened the section in the
following way:   

“The El Dorado clause in the Bill which will provide a gold
mine for lawyers for at least the next decade”150          

9.3 EC competition law as a model  

The other category of objections directed towards the governing principles
clause, concerns the basic ideology of wanting to use European Community
law as a prototype for national competition law.  This approach leads to
complications from the onset, it has been contended.  The aim of trying to
transfer principles of Community law into domestic legislation has been
held flawed for the following reasons.   
 

9.3.1 Incompatible objectives 

The objectives of the European and the UK competition law are
fundamentally different.  EC competition law policy reaches much further
                                                
144 Lord Kingsland and Lord Simon, Hansard, November 25, 1997, Column 963.  
145 Mr Redwood, Hansard, June 18, 1998, Standing Committee G; Flynn & Stratford, supra
note 15, page 14; Livingston, supra note 7, at 5.1.4.  
146 Bridgeman, supra note 16.  
147 Mr Lansley, Hansard, July 8, 1998, House of Commons, Third Reading; Livingston,
supra note 7, at 5.1.5.   
148 Willis, supra note 82.
149 Mr Redwood, Hansard, June 18, 1998, Standing Committee G.
150 Lord Fraser, Hansard, February 23, 1998, Column 510.  
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than that driving the UK regime.  This reservation goes to the core of the
appropriateness of EC law as a blueprint for any national competition
system.  The UK competition rules aim at upholding effective competition,
while the EC rules in addition are exercised as tools to suppress the division
of the single market.  Some believe this basic difference to be so crucial that
the aspiration to harmonise with Community law is founded on a defective
conception.151   

9.3.2 EC law is a poor model      

Some critics suggest that EC competition law possesses too many
imperfections to be suitable as a model to build on and that the UK, through
section 60, imports a faulty arrangement.  EC law itself is rich in
uncertainties.  The correct interpretation of several of the chief notions of
Community competition law are not without ambiguity.  The lack of clarity
concerning the concept of abuse, for instance, has been deeply criticised.
The fact that the standpoints of the Commission and the ECJ exhibit
conflicting views enhances the confusion.  An inadequate devotion to
economic analysis further lessens the worth of EC competition law,
according to some.  The opponents mean that an opportunity to improve on
the EC model has been lost and that many of the problems of Community
law now have become part of national law.  Domestic courts are bound to
rule in accordance with the European way of reasoning.  To seek to resolve
matters differently, will mean breaching the governing principles clause.152     

9.3.3 Overreliance on the Commission

Some critics challenge the third subsection of the provision, which obliges
the authorities to have regard to decisions and statements of the
Commission.  They mean that such a requirement may have adverse
consequences.  The Commission is not an authoritative source of law.
What's more, its pronouncements often depart from the opinion of the Court
of Justice.  When there is a vacuum in the case law of the ECJ, the UK
courts may feel compelled to rely too heavily on the decisions and
statements of the Commission.  This may be precarious, it is felt, and
furthermore, it may inhibit the courts from looking at other sources for
guidance.  Other legal systems besides the EC system, such as US antitrust

                                                
151 Nazerali and Cowan, Importing the EU Model into UK Competition Law: A Blueprint
for Reform or a Step into “Euroblivion”?, ECLR [1999] 55; Barr, Frances:  Has the UK
Gone European: Is the European Approach of the Competition Bill More than an Illusion?
ECLR [1998] 139.
152 Barr, Frances, supra note 151; The Europeanisation of UK Competition Law, supra note
10, Chapter 7, Robertson, Aidan: UK and EC Competition Law: Will they Operate in
Complete Harmony? page 98-99; Coleman & Grenfell, supra note 10, page 47.  
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law, may have superior solutions, which will be discarded too easily, it is
feared. 153                 

9.3.4 The danger of subsidiarity

There is a danger, some claim, that the governing principles section will
blindfold British courts and prevent them from doing what it is they are best
at – interpreting and developing the law.  There are worries that the section
will lead to a state of subsidiarity and that the exchange of legal knowledge
will become unbalanced.  Community competition law will manipulate
domestic law in a serious way, while UK law will have no input on the
development of EC law.  The national courts have an important task to fulfil
in examining Community law.  The healthy development of European
competition law needs the contribution of national courts to counterbalance
the influence of the EC institutions.154  

                                                
153 The Europeanisation of UK Competition Law, supra note 10, Chapter 7, Robertson,
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10 Summary and conclusion 

The governing principles clause represents an eminent piece of competition
legislation and what's more, it symbolises a transformation of conviction in
the United Kingdom.  Membership of the European Union involves a
submission by the partners on many major issues.  This duty has often been
passionately fought and resisted by the member states.  The UK is no
exception.  Quite the opposite, this nation epitomizes a conservative
country, very reluctant to conform and take impression from novelties,
whether in the shape of an EC measure, or of other forms of foreign
intrusion.    

By way of section 60, the UK goes further than its EC membership obliges.
The new competition legislation represents a voluntary undertaking to
comply with EC law, going beyond the boundaries of what is required.
Twenty-seven years ago Lord Denning described the influence of
Community law in the following way: 

 “The Treaty does not touch any of the matters which concerns
solely the mainland of England and the people in it.  These are
still governed by English law.  They are not affected by the
Treaty.  But when we come to matters with a European
element, the Treaty is like an incoming tide.  It flows into the
estuaries and up the rivers.  It cannot be held back.”155

The law of the European Union is like an unstoppable tide.  Lord Denning
was right on this account.  The description was however not an accurate
prophecy for the future, for he could not foresee the total impact that the law
of the Union was to have.  The governing principles clause is the focal point
of a reform of both philosophy and law.  With this essay I have sought to
exhibit the composition and operation of this provision.  I have endeavoured
to explain the way in which this mechanism for consistency functions.  

The picture painted attests of an original provision, which provokes a vast
number of questions.  The huge significance attached to the provision in the
greater scheme of matters can also be witnessed.  Section 60 is effectively
the mechanism by which the aspirations of the Act are to be achieved.  As
such it is indispensable.  The governing principles clause facilitates the
importation of over thirty years of Community law and in addition, it
monitors the scope for this synchronization.  These are the twin fundamental
purposes of the section. 

                                                
155 Bulmer v Bolinger [1974] Ch. 401; [1974] 2 All ER 1227
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The precise scope of Community jurisprudence, which should govern
through section 60, can not be regarded as perfectly straightforward.  This is
especially so in relation to the category of general, or high level principles.
The inclusion of these is imperative, yet problematic.  Notwithstanding the
fact that general principles are indispensable for a correct reproduction of
EC competition law, they blur the sphere for what is imported.  The detailed
composition of the general principles, which qualify under section 60, is
hard to ascertain at this point.  

Statements of the Commission represent an added challenge, which
transpires in this respect.  Especially the question of the status of EC
comfort letters.  It appears that it has been elected to draw the line between
Article 19(3) comfort letters in Regulation 17 and ordinary comfort letters.
The Article 19(3) comfort letter should be regarded as statements, while
conversely it seems like section 60 should be interpreted as imposing no
duty in relation to the ordinary comfort letter.  In the latter case however, the
proclaimed policy of the Director is that he will seek alignment regardless.
The merits for this division may be queried, as it is confusing to the
undertakings.  Keeping it simple should be the ambition for the
Government, considering its aspiration to alleviate the burdens on business.     

When considering the outer margins of the harmonisation process, it is
evident that the main issue relates to the notion of relevant differences.  In
the occurrence of such a difference, EC law shall not be followed.  I am
inclined to agree with the critics, who deem this to be a troublesome
formulation.  What makes a difference so relevant that it justifies a
divergence from the approach employed under the EC regime?  The most
tangible differences can be detected when the language of the Act diverges
from Community law.  The issue of whether such a textual difference is to
be regarded as relevant is nevertheless not evident.  This problem occurs, for
instance, when the Act contains less explicit departures, which still alter the
wording used at the European level.156  

Then there is the issue of the single market.  Principles tainted by these
considerations shall not be imported into domestic law, or so it seems for the
most part at least.  It is undeniable that the Community objective of creating
a single European market has no place in UK competition law.  

Naturally, the UK must put the framework in place to provide for a sensible
translation of the EC principles to suit national conditions.  The method
employed must however be doubted.  The employment of relevant
differences seems an astonishingly ambiguous way to approach such a
crucial matter.  The occurrence of terms like relevant, always cause lawyers
                                                
156 For a discussion of the difference in the terms of the Chapter II prohibition, compared to
Article 82, see The Europeanisation of UK Competition Law, supra note 10, chapter 7,
Robertson, Aidan: UK and EC Competition Laws: Will they Operate in Complete
Harmony? page 98; Coleman & Grenfell, supra note 10, page 48.     
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to shake their heads.  The fact that the Act contains sequences where the
intention to diverge is made explicit, while in other instances this desire is
disclosed by implication, enhances the confusion.  One would dare to
assume that the strongly advocated desire to conform to Community law
would indicate that the term should be interpreted in a narrow manner.      

In Chapter 5, the parts of UK law influenced by the imported EC law was
examined.  This topic relates to the legal importance of the concept of a
“question” for the purposes of the section.  It is clear that the interpretation
of UK substantive law is profoundly influenced by the governing principles
clause.  The application of the section in relation to UK competition
procedure, however, represents yet another major focus of attention.    The
route taken by the Government in this respect means that it will be necessary
to distinguish between the procedure and the procedural safeguards.  This
approach may plainly lead to complications.  Cases will need to be re-
examined to seek to distinguish between principles, which relate to
procedural safeguards and those relating to the detailed procedures of the
Commission.  

The general duty imposed by the governing principles clause will require
several important steps.  In situations where the section prescribes
harmonisation, a classification will need to be undertaken to distinguish the
legal principles that should govern the resolution.  Corresponding questions
under EC law must be identified and applied in the domestic case.       

The relationship between section 60 and third party rights warrants some
careful scrutiny.  It is a peculiarity of the new system that the issue of third
party action does not receive direct clarification in the statute itself.  The
indirect way of dealing with the subject, through parliamentary statements
coupled with the reference to EC law in section 60, seems an inadequate
resolution for such an important question.  The legal grounds for the right,
as it stands, seem rather unstable. 

The new interpretational method, which is signified by the provision, makes
the possibility to make Article 234 references vital.  There is evidence in
favour of the assumption that UK courts might be able to successfully refer
an interpretational issue under the Act to the Court of Justice.  One must
however remember the qualifying words of section 60 relating to “relevant
differences”.  This notion provides for substantial divergence from
Community law.  The ECJ has expressed an unwillingness to involve itself
in matters where its efforts might be disregarded.  

On the subject of the possibility that the Community principles of direct
effect and supremacy would be imported into the Act, I must express that I
am sceptical as to the merits of such an inference.  The suggestion should
not however, be disregarded as being entirely without foundation.  Indeed
the complexity of the provision warrants several fundamental considerations
and the final verdict on the matter is yet to be beheld.         
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In Chapter 9, the criticism expressed in relation to section 60 was
considered.  It must be expected that a major reform, which section 60
represents, generates some criticism.  Naturally, the prospect of giving way
to foreign legal beliefs, to the detriment of an old legal tradition, may appear
intimidating to some.  It is true that the differences in underlying objectives
do cause difficulties, for instance in relation to the single market.  The
translation has nonetheless been successful in other member states and it
may be predicted that UK judges will clear a path.    

The issue of the clarity of the section must be regarded with some more
seriousness.  The heart of this criticism is in effect, that the section does not
achieve what it sets out to achieve.  It does not clarify the relationship
between the Act and EC law.  The section does indeed offer some complex
legal discussions.   The solutions must often be traced through construction,
which implies the mastering of the entanglement provided for by the terms
of the section, which hover between broad aspirations and restraining
qualifications.  The fact that clarification from the preparatory works often is
unavoidable, might be perceived as a shortcoming of the Act. 

For the most part however, the reactions towards EC alignment have been
overwhelmingly positive.  The business community welcomes EC
harmonisation with open arms and it is commonly felt that the reform was
long overdue.157  When matters under the new Act start reaching the
courtrooms, which in all likelihood will not take too long, case law will be
produced, which will elucidate the grey areas of the governing principles
provision.  

The principal objective underlying the provision is clear.  So is the drive to
achieve this aim.   I believe that the provision will acquire a respected place
in the new competition order and that it, eventually, will function as a
valuable means for clarification.  Section 60 symbolises the beginning of a
new era in UK competition law.  In spite of the initial uncertainties which
will follow in the first years, in due course, the section has the potential to
provide Britain with the modern and efficient competition system it
deserves.  

The governing principles clause represents a promising feature which will
lead the UK forward. 

                                                
157 Furse, Mark, supra note 4, page 37; Livingston, supra note 7, at 5.1.4.    
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