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SUMMARY:

The purpose of this essay is to examine how Nepa has implemented article 28 of
the UN Convention on the Rights of the Child (CRC). The essay focuses on
subdivison 1(a) in the article which establishes that al States Parties shall make
primary education compulsory and freeto al children within their country.
Through the ratification of the CRC the Government of Nepd is under the
obligation to ensure each and every child’ sright to basic education. However,
according to article 4 of the CRC the States Parties shdl, concerning the right to
education, undertake measures to the maximum extent of their available resources
and, where needed, within the framework of internationa co-operation. The right
to education is in other words not an absolute right.

The essay is based on afied study which the author have conducted in Nepa
between November 2000 and February 2001. The materiasis based on
interviews, law texts, other written documents by the Government and reports
conducted by organisations such as INGOs and UN Agencies.

The essay describes the implementation process of article 28 such as rdevant
actors and what their obligations and/or contributionsin the process are. It
identifiesdl rdevant leves of the Government, from centrd to locd, working with
child rightsissues and then al the specidised organs working with primary
education. Relevant legidation, policies and strategies have been analysed. | have
aso looked further into the role of the NGOs, INGOs and UN Agenciesin the
implementation process. Due to the close connection between the lack of access
to education and the existence of child labour | have chosen to describe and
anayse this problematic in one independent chapter. One chapter provides a
Stuation analysis of the Stuation of education in existence today in Nepd. The
essay aso outlines the basic problems that the system of education struggles with.

From my point of view the Stuation today is that many countriesin the world,
under international pressure to ratify internationa conventions but without the
means of enforcing them nationdly, may get the impresson that the most
important thing is the retification in itsdlf, and not the process of legidation,
enforcement and evauation that should follow this retification. Governments may
ratify conventions for political reasons, whilst knowing that the provisonswill be
difficult to enforce in their countries. Poor countries are becoming increasngly
eager to speedily ratify human rights conventions. The first twenty Governments to
ratify the CRC were those of third world countries, whereas USA 4ill has not
signed.

Over the last ten years Nepa has made some notable efforts to improve the
gtuation for its children through the adoption of needed legidation such asthe
Children’s act 1992, establishment of different governmenta organs at dl leve of



the society and the enactment of policies and programs. Although great progress
over the last decade has been made, the forma education system in Nepd il
suffers from poor quaity of instructions, inadequate materials and poor school
management, which undeniably contributes to the high drop-out and repetition
rates, especidly among girlsliving in rurd aress.

The obligation to ensure each and every child' s right to basic educetion lies
primarily within the Government of Nepd. Nevertheless, in Nepd primary
education is till not made compulsory and free of charge. The Government tries
to fulfil its obligations under article 28 of the CRC but my opinion isthat it does
not try hard enough. The Government and its Agencies do struggle with many
domestic problems such as palitical ingtability, lack of resources, lack of adequate
people and fundamenta adminigrative problems. In addition, rura poverty,
traditiona socid barriers and lack of awareness about children’ srights are some
major obstaclesin the implementation process that the Government must set to
work at. However, positive changes have appeared such as more schools have
been congtructed, more children do actudly start primary school and more
families send ther girlsto school. Unfortunately only avery smdl part of the
population can take part of these changes, mostly till live in absolute poverty
without any familiarity at dl about children’srights.
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1 INTRODUCTION:

Today it is eeven years ance the UN Convention on the Rights of the Child
(CRC) was adopted by the UN General Assembly. During thistime it has amost
obtain total support world wide. The Convention isalegdly binding, internationd
treety and at the same time a political, visonary objective for how a society where
children live in harmony shdl be. The States Parties have the overdl respongbility
for the redisation of the children’ s rights through legidation, public adminigtration,
private and public ingtitutions, support and education to parents and dissemination
of information about the Convention. Within this encompassing obligation, many
actors play vitd rolesin ddlivering high qudity basic education to dl children, from
centrd to local governments, from international agenciesto local communities,
NGOs and rdigious groups. However, it is only the State that can put together al
the components into a coherent but flexible education system.

Over 130 million children of school age in the developing world are growing up
without access to basic education. The consequences of illiteracy are devadtating.
They gart from the denid of afundamenta right namey the right to education,
proclaimed in agreements assigned from the 50-year-old Universal Declaration of
Human Rights to the 1989 Convention on the Rights of the Child. Ensuring the
right of education isameatter of mordlity, justice and economic sense. It is
universally recognised that children’sright to surviva, protection, development
and participation is a prerequisite of asociety’ s development and human
progress. The absence of free education for al childrenis an obstacle to the
democratisation of a society and for socid development. Education strengthen
peoples posshility to control and influence ther lives. The investment of girls
education has shown to be the investment which gives the highest economica
return.

Since Nepd in 1990 became a parliamentary democracy it has taken itsfirst step
for the rights of the children. The same year, Nepd ratified the CRC without
reservations. The ruling Nepai Congress has undertaken the challenging task of
providing free and compulsory education to al children below 13 years of age.
Thisis certainly an attempt to ensure every child'sright to basic education
according to the CRC. These efforts, notwithstanding the pledge to ensure the
universal right to education, has however remained a mere ruling party politica
dogan. Approximately one -third of elementary school-age children acrossthe
country remain deprived of forma education. The system of education in Nepd is
dill very much characterised by the country’s agricultura structure with an
unwillingness of sending the children to schoal, epecidly the girls. The country

a 50 struggles with unacceptable high rights of school drop outs. The reason for



this unfortunate state of conditions is that compulsory primary education has never
been serioudy implemented.*

1.1 Purpose and set of questions:

When Nepd ratified the CRC in 1990 it committed it self to work within the
CRC framework and fulfil its obligations. However the relationship between
human rights and norms at the domestic level isa controversa sde of
international law and unfortunately the approach adopted at internationa level
does often not resemble with those adopted in different nationa systems of law.
To achieve actud results, more isrequired of a Government than the mere signing
of the CRC and promulgating of nationa laws. The purpose of this essay,
therefore, isto examine how Nepa has implemented article 28 of the CRC. In
order to limit the study of article 28 | have chosen to look further into the question
if Nepd has made the primary educeation free and compulsory for dl childrenin
Nepd as stated in article 28 subdivision 1(a).

This essay does not atempt to exhaudively examine dl the legidative provisons
that relate to children and education, nor does it claim to even examine
exhaudtively the provisonsin the rlevant laws in focus or the Organs of State,
programs and other mechanisms relating to education. Rather this essay is meant
to describe and analyse the key issues and tools for the implementation process of
article 28 1(a) in Nepa, whereas legidation is only one powerful toal in this
operation.

Theam isfurther to determineif the legidétive efforts and the sysem thet is
edtablished by them offer sufficient education for the children, at primary age,
from alegd point of view. By sufficient education | meen thet the lawvs arein
accordance with the exigting system of educetion, that they correspond to relevant
internationa standards, and that they are implemented, enforced and monitored in
practice.

The questions | will answer in this essay are as follows.
How is article 28 subdivision 1(a) of the CRC being implemented in Nepa ?
What problems do the system of education faces today in Nepa ?
Wheat are the different actors and what are their roles in the implementation
process?
Wheat has the ratification of the CRC meant for the Government of Nepa?
In what way has the rtification of the CRC affected the children in Nepa
concerning therr right to free and compulsory education ?

! The Kathmandu Post, 21/1-01, p. 4.



1.2 Method:

This essay ismainly based on afield study, conducted in Nepa during November
2000 to February 2001. | basicdly stayed in Kathmandu, the capital, during my
study because most of the organisations and centrad government ingtitutions were
to be found here. I met with government officids, internationa and national NGO
representatives, UN Agencies, child rights advocates as well asteachers,
headmagters and children. During approximeately one week | visted Siraha
Didrict in the South of Nepa where | together with representatives from Save the
Children US (SC US) got in touch with loca peoplein this Didrict. In addition to
this| aso did some smdler vidts outsde Kathmandu in order to meet relevant
people and collect materia for my study and to get areflection of my own of the
implementation of the CRC, article 28.

The study in Nepa was possible to conduct thanks to a Minor Field Study
scholarship, sponsored by the Swedish International Development Co-operation
Agency, Sida.

My materid is composed of interviews, law text, other written documents and
gudies made by different governmenta and non-governmenta organisations and
UN Agencies | intentionally made interviews with different groups of actors
involved in the implementation process of the CRC dueto my desreto get an, as
far as possible, correct picture of the Stuation prevailing in Nepd. | did about 20
interviews with people from severd categories of professonds. The categories
that | have chosen are al concerned with education and/or implementations of
projects. | had the opportunity to interview both Nepali citizens as well as people
from abroad working in Nepd. The interviews were conducted in English or with
an interpreter. It should also be noted that most of the reports originate from
different internationa organisations which might influence some of the parts of this
essay which are based on these reports. Otherwise | have, as with the interviews,
tried to work with different kind of literature in order to not get caught in only one
aspect of the Stuation in Nepal.

It isdso worth noting that the governmental adminigtrative structure in Nepd are
very often re-organised. This means that some number or descriptionsin the
essay may adready or shortly be out of date. Sometimes | got different answers
about pure adminigrative and structura facts which depends on the overdl
ingtability in the system. Routines and Organs of State are new and changes
regularly, not everyone can be fully informed about the current Stuation.

10
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2 THE CONVENTION ON THE
RIGHTS OF THE CHILD (CRC):

2.1 Intro to the CRC:

Through the adoption of the CRC in 1989 a huge step was taken toward
recognising the child as a holder of human rights. The CRC is more powerful than
the previous declarations from 1924 and 1959 in protecting the child. These
declarations were weaker since declarations are not legaly binding, and they did
not include any monitoring and follow-up mechanismsin order to implement them.
The CRC dso covers abroader area through aso including obligations on
parents and others responsible for the child’ s welfare. The Convention establishes
that children are not only the concerns of the families. They aredso a
responsibility of the State Parties and the society overall. The Convention states
the duties of the State towards the child. In this way the politica agenda hasto
issues questions concerning child rights permanently.®

2.2 The creation of the CRC®:

Thefirg internationa agreement about children’s rights was reached by the
Federation in 1924. It was cdled the Geneva declaration on the rights of the
child. It congsted of five main principles for the safe of the child and itswelfare.
The principle of universdity ( every child'sequd right independently of race,
religion, sex ) was fundamenta aswell asthe principle of everyone sjointly
respongbility for dl children. With the Geneva declaration serving asamodd, the
cregtion of anew declaration on children’ srights started after the Second World
War. This new declaration was adopted by the Generd Assembly in 1959. In this
declaration the child was given theright to a name and the right to acquire a
nationdity. Thiswasthefirg timethat civil - and palitica rights were mentioned in
relation to children. Both the 1924 and the 1959 declaration were only
explanations of the wills of the gpproving sates. They were not legdly binding and
therefore not including mechanisms to control the execution of the declarations.

Thework to improve children’ s rights continued. In 1979 the Government of
Poland took the initiative to alegaly binding convention on the rights of the child.
It was supposed to serve as a complement to the already existing declaration. The

®The legal framework on trafficking in persons in Bangladesh, Nepal and Sri
Lanka,DANIDA, 2000, p.1-2.

® This chapter is based on: Barn, Rédda Barnen, nr. 6 1999, p. 10, 26 — 28; Bergstrém, Orkan
and Voors, For barnets basta, Stockholm, 1999, p. 20— 21.
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UN Commisson for Human Rights st up a committee to work on adraft of a
convention. It is worth to notice the greet impact that different Non —
Governmentd organisations (NGO) had on the committee’ swork and later on
the fina text of the CRC. A specid NGO — group was created in purpose to
study the proposal on a convention. The NGO — group existed of about 20
organisations. Without the NGO — group the Convention would probably have
taken adifferent form. Findly in 1989 the Convention was accepted without a
vote which means that no state was againgt the proposal.

When the Convention was ready for sgning in January 1990 it immediately was
signed by 62 states. This was an unique support which no other Convention of
Human rights has had so soon after its adoption. It was set in force the 2nd
September in 1990. Today the Convention is widely spread al over the world.
No other Convention has a covering like the CRC. 191 states have ratified the
Convention, dl states except from USA and Somdia

2.3 Rights of different kinds:

Children’srightsin the CRC are often referred to asthe three “Ps’, i.e. the right
to:

Protection

Provison

Participation

The right to protection means being protected from poverty, child labour,
trafficking, discrimination, abuse and humiliation. The right to provison means
right to survival, basic psychosocia needs, hedlth, education and equd
opportunities (including children from minority groups). The right to participate
means being heard in subjects concerning the child’'s own life.*

Therightslaid down in the CRC can be divided into two main categorises. One
group includes civil and palitica rights, while the other group comprises
economic, socid and culturd rights. All rights are interdependent, i.e. in order for
children to be able to exercise their civil and palitica rights, their economic and
socid rights must aso be provided for.> Despite their interdependence the rights
in the two groups are different in nature. The first group characterises as absolute
rights that must be respected by dl states irrespective of the developed level of
the country. The economic, social and cultura (the second group) are more like
gods. The obligation to respect these rights are dependent upon a country’s
available resources. However, and of equa importance, isthe fact that these
countries shall undertake measures to the maximum extent of their avallable

* Rights and Needs of Children in Danish Devel opment Assistance to Nepal, (2000), p. 2.
5 - .
(ibid).
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resources and, when needed, within the framework of international co-operation.®
The prohibition of discrimination in article 2 Sates that the resources shdl be
digtributed on aloyd basis.

Article 6 of the Convention serves as an example of the characteridtic of the two
groups of rights. Article 6 establishes that every child has an inherent right to life.
Thisisadaivil right. Theright to life can sometimes have a very broad meaning.
However, in this context the basic ideais to give protection againgt summary or
arbitrary executions and to give safety guarantees againg the death pendty. The
provision should therefore be read together with article 37 which conssts of an
absolute prohibition againgt death pendty concerning crimes that someone has
begun before the age of 18 years. Article 6 subdivision 2 however contains an
economic / socid right namely the child' sright to survival and development. This
right shall the State Party “ensure to the maximum extent possble’. A
development country that executes a child violates the Convention while there is
not a question of acrime againg the CRC in adrict senseif the same country
lacks economical possibilities to provide food and hedlth service to the child.’

2.4 Decisions with a child perspective:

The CRC does not contain any new, revolutionary facts about children and their
needs, nor does it consst of any established methods or solutions on how to dedl
with different problems concerning children. Despite this, the Convention
dipulates certain absolute provisons which must be fulfilled by everyone who
takes decisons about or has responsihilities towards children. One of the most
fundamenta and important principles of the Convention isthe principle of “ the
best interest of the child” in article 3. Thisarticle sates that dl decisons and
actions affecting children, whether undertaken by public or private socid wefare
inditutions, courts of law, adminigtrative authorities or legidative bodies, shal
develop from “the best interest of the child”. Another provision Satesthat in dl
Stuations concerning children, they shal have the opportunity of stating their
opinions and that these opinions shall be considered according to age and
maturity of the child.2 Through these articles the Convention becomes a
mechanism in order to sysematicaly incorporate a child perspective in the
process of making decisions, in adtivities concerning children and in legidation.®

® The UN Convention on the Rights on the Child, art.4.

" Rénqvist, Manskliga réattigheter, Konventionen om bar nets réttigheter, Stockholm,
(1996), p. 11-13.

®CRC, art.12.

® The effectiveness of the Labour Act, the Children’s Act and the Child Labour prohibition
and regulation Act in terms of protecting working childrenin Nepal, Neumiller, (2000),
section 3.1; Rights and Needs of Children in Danish Devel opment Assistance to Nepal,
(2000), p. 2-3.
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2.5 CRC as a political instrument:

Despite the fact that the CRC isalega document it serves as a political
ingrument as well. It has been shown that the CRC has become more powerful
than what many of the countries which ratified the Convention thought from the
outset. Thanks to NGOs and other indtitutions for human right such as Children’'s
Ombudsmen who have frequently used the CRC in debates and in their work the
CRC istoday an effective tool for change. However, the reporting process to the
CRC Committee in Geneva™ and theresfter the Committee' s scrutiny of the State
Report, are the only externa accounts that States must present regarding the way
they treat children.™

2.6 States Parties’ obligations under the CRC:

All States are under an internationa obligation to fulfil their treaty commitmentsin
good faith. As stated by article 4 of the Convention, States Parties are under a
duty to undertake al gppropriate legidative, adminigrative and other measure for
the implementation of the rights in the Convention. According to the Committee
on the Rights of the Child, State Parties shall adopt generd measuresin order to
ensure that dl legidation is fully compatible with the Convention. They should
further develop a detailed and comprehensive nationa strategy for children, based
on the Convention. In order to ensure effective co-ordination, monitoring and
evauation of the implementation, the States should develop mechanismsto handle
this. The Government should carry out frequently andyss of the child impact in
the society. The Government should aso ensure that a proper data-collection on
the ate of children exists and it should develop independent organs and
indtitutions to safeguard children’ srights. The Government should further promote
the awvareness of children’ sissuesin the society. It should also promote a
collaboration with civil society groups such as NGOs, professond associations
and children. Findly the Government should work for an internationd co-
operation in the implementation process. To fulfil these proposed measures by the
CRC Committee there is aneed of guidelines on each of the measures.™

1% According to art.43 in the CRC the Committee shall consists of ten experts of high moral
standing and recognised competence in the filed of children’srights.

! Rights and Needs of Children in Danish Development Assistance to Nepal, (2000), p. 3.
2 Hammarberg and Newell, Inter national Monitoring on the CRC, (1999), p. 14-15.

15



2.7 Sanctions in the CRC:

Itisnot very likely to expect that only laws, without any control mechanisms at dl,
ever could make the provisonsin the CRC effectively working in a society.
Therefore the CRC in article 4 requires States to take dl necessary legiddtive,
adminigrative and other measures for the implementation of the rights recognised
in the Convention. These measures should include gppropriate sanctions for non-
compliance.®

Every State Party shdll thereby respect and ensure the rights in the Convention to
each child within itsjurisdiction.™ The legal duties recognised in the CRC create a
contractua effect, forcing Parties to co-operate with each other, e.g. by handing
in reports to the CRC Committee in Geneva. If a State Party fails to fulfil the
obligation laid down in the Convention, the other State Parties have been legdly
offended which leads them to the possibility to take any action under internationa
law in order to defend the rights. In other terms, clams from other State Parties
would probably go through diplomatic channdsin order to achieve compliance
with the requirements of the Convention. Other parties may aso participate in
public condemnation if a State Party has neglected the obligations arisng from a
retification. Internationd actions like this may come into existence if a State Party
has failed to adopt legidation in order to implement the * non-sdf-executing
provisons’ of the Convention or if the nationd courts refuse to give effect to the
Convention. There is no possibility of internationa adjudication under the
Convention and there is no provison in the Convention that gives the Internationa
Court of Jugtice or any other internationd tribund the power to solve a dispute
arising from the Convention.™

2.8 How is the observance of the the CRC being
controlled?:

Part 2 of the Convention, article 42-45, contain provisons for the redlisation of
the Convention. Firgt of al the importance of spreading information to adults and
children is emphasised.™® For the purpose of examining the progress made by
State Paties in achieving the redlisation of the obligationsin the Convention, there
isa CRC Committee consisting of ten experts. The States that have joined the
CRC shdl every 5" year submit reports to the Committee containing their
measures they have taken in order to fulfil its obligations according to the
Convention. The Committee can aso demand complementary information from

"3 The effectiveness of the Labour Act, the Children’s Act and the Child Labour prohibition
and Regulation Act in terms of protecting working childrenin Nepal, (2000), section 6.1

“ CRC, aticle2

' Fox, Report on the United Nations Convention on the Rights of the Child, (1994-1995),
s. 16-17.

®The CRC, article 42.

16



the States about how the provisions of the Convention have been implemented.™’
In order to promote the implementation of the Convention as well as encourage
international co-operation in this area UNICEF and other UN Agencies are
entitled to participate in the scrutiny of the State reports. They do aso have the
possibility themsalves to submit reports to the Committee regarding the
implementation in a specific country.*

Unlike for example the Convention on Civil and Politica Rights the CRC does not
contain any mechanisms for inquiring into complaints from individuas. One could
say that the provisions for implementation of the Convention are based on the
fundamental ideathat adialog shall arise between the States, the CRC
Committee, the different UN Agencies and other competent bodies.

7 The CRC, aticle 44.
¥ The CRC, article 45.
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3 LEGAL FRAMEWORK IN
NEPAL:

His Mgesty’s Government of Nepad (HMG/N) was one of the first nationsto
ratify the CRC in 1990. This happened right after the country’s change into a
multiparty democracy. Soon thereafter Nepa made a number of statements and
introduced measures intended to signify its commitment to children’srights. A
specific provison in article 11(3) on children’s rights was introduced in the
Condtitution and a Children’s Act was adopted in 1992. Nepd isthe only South
Asian country that have ratified the Internationa Labour Organisation Convention
No. 138 on minimum age for employment. Recently the HMG/N a o ratified the
Convention concerning the prohibition and immediate action for the dimination of
the worst forms of child labour adopted by the genera conference of the
International Labour Organisation at its eighty-seventh sesson, 17 June 1999
(Convention 182) — a new internationa convention to eliminate the worst forms of
child labour. The government’ s openness to advise and supervison from
international organisations concerning child rights issues was positive observed by
the UN CRC Committeein its concluding observations on Nepd'’sinitia report.
However the problems with the weskness in the legd framework are il not
wiped out and they keep on preventing the implementation of the provisions of the
CRC.”

At the time Nepa became a party to the CRC there were only some provisonsin
various Acts with the purpose to protect the child' s interest. Specific lawsrelating
to the rights of the child did not exist. After the ratification of the CRC in
September 1990 Nepa has taken some new legidative, administrative and other
measures for the purpose of implementing the rights of the child asthey are st
forth in the Convention. Legd provisons have ether been repeded or amended
and afew acts and regulations have been enacted, al with the am of bringing
Nepalese law and policy in harmony with the provisions of the Convention.®
However there are still many laws in existence that are inadequate with the
provisons of the CRC. And there is a big gap between exigting legidation and its
practica implementation.

3.1 A brief overview of the Nepal law system:

1. The Conditution (ex. fundamenta rights, directive policies and principles)

¥ Good Governance for Children in South Asia, (2001), section 2, p.1.

* Nepal’ s Initial Report to the CRC Committee, (10/05/95).

#! Concluding observations of the Committee on the Rights of the Child, 7 June 1996, p.2;
Interview with Yubarg Sangroula, 5/12
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2. Loca Government legidation

3. Other subsdiary legidation:

a) “environmentd legidation’-those that dedl with aspect of naturd world

(land, water etc),

b) “socd legidation” which means wdfare legidation and labour reations
dtatues. Ex. the Children’s Act 1992 and the Education act 1971.

4. The Muluki Ain ( National Code 1963). The Code consists of wide-ranging

provisons, regulating matters as widdly different as the inheritance rights of

women, lost and found animals, trust property and incest.”

3.2 Nepal’s relation with international law:

In addition to being consstent with the Condtitution, the subsidiary legidation must
aso overcome another obstacle in order to be fully effective as alaw. According
to section 9 of the Nepa Treaty Act 1990 the contents of a subsidiary legidation
that isin conflict with an internationd treety, to which Nepd is a party, will be
invaid in favour of the treaty. The provisons of the treety will instead become
gpplicable asif they were Nepaese law. Where a conflict is obvious and where a
treaty creates rights or imposes positive duties, the consequences of this provision
can be significant.”® Although Section 9 of the Treaty Act gives the international
tresty prevalence if aconflict between domestic and international |aw bresks out,
this provision is not dways being put into practice by the judges, especidly not in
the lower courts. They often resist using the international tresty.*

After Nepd has rétified an international convention it makes a new domestic act
of the provisons in the Convention. The convention will be trandated into
domestic language and will then end up as Nepalese law. The Children’s Act
1992 is avery distinct example of this method.®

3.3 Constitution of the Kingdom of Nepal 1990:

The 1990 Condtitution of Nepd guarantees the fundamenta rights of the citizens.
All laws incons stent with the Condtitution are void to the extent of their
incongistency.?® As the supreme law of the country the Congtitution lays down the
adminigrative framework by which Nepal is governed. It dso comprises the lega
rights which are due to every citizen of the country?’, and the directive principles

 Murgatroyd, The Law of Development in Nepal, (1996), p.20-30.

# Interview with Y ubargj Sangurola 5/12; Murgatroyd, (1996), p.19-20.
* Good governance for Children in South Asia, (2001), section 2, p.4.
* Interview with Y ubargj Sangurola 5/12

# The Constitution of the Kingdom of Nepal 1990, art. 1(1).

%' The Constitution, part 3.
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and policies of the Government?. In thisway the Constitution sets out the central
and most important part of the legd framework for government in Nepd . %

The mass movement of 1990 was not a spontaneous action. It was aresult of 30
years of politica struggle against the Panchayat systent™. The new Contitution
came into existence the same year the Panchayat system fell. The characterigtics
of the Condtitution are al features of the context, conditions and conflict in which
it was produced. The most obvious unique features of the Congtitution are the
following:

- Itisthefirg Conditution in Nepd’s history to have been drafted by the
leaders of a mass movement, by common consent and with the consent of
the monarch.

It isthe first document to bring the rule of law into aredity in Nepa o that
the Condtitution is above everyone, even the King.

It isthefirst congtitution in Nepd’ s history to declare that the sovereignty of
the Kingdom liesin the people.

It isthefirst document to establish fundamental human rightsin Nepa and to
give the Supreme Court the right to adjudicate on the condtitutiondity of
legidation and executive action.®

Fundamenta rightsin the Conditution:

There are agreat number of fundamenta rightsthat are dl protected by the
Condtitution. They are important for the development related work in Nepdl.
Mogt of them are dso involved in specific “public policy” regulaions. The most
important rights can be classfied into the following groups. equdity, freedom,
access to information, protection of property, preservation of culture and
education, practice of religion, prevention of exploitation, prevention of exile,
maintenance of privacy and avalability of remedies. The fundamentd rightslaid
down in part 3 of the Condtitution are specific and detailed “negative rights’, and
they can be enforced directly in the courts. For example: if aNepdli citizenis
being kept from expressing his opinion, he petitions the Supreme Court under art.
88 for redress for the violation of his rights under art. 12(2)(a). *

Directive Principles and Policies in the Conditution:

The directive policies and principles entrenched in part 2 art.24-26, unlike the
fundamentd rights, are generd and unspecific “postive rights’ and can not be
enforced in any court. On the other hand they are fundamenta to the activities and

% The Constitution, part 4.

» Murgatroyd, (1996), p.20.

¥ The former system of governance in Nepal under which the King enjoyed virtually sole
power.

% Adhikari, Bhandari, Dhungel, Murgatroyd, “ Commentary on the Nepal ese Constitution”
(1998), p.35-43.

¥ Murgatroyd, (1996), p.21-22.
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governance of Nepd and shdl be implemented stage by stage through lawsin
accordance with available resources and means in the country®. There are
numerous policies that deal with what one can call * second-generation” and
“third-generation” human rightsi.e., the right to economic progress, theright to
clean environment etc. The directive policies are general statements of the
overruling objectives which have the purpose to direct the State in itswork. The
directive principles are in their turn specific atements telling how these overruling
objectives should be reached.® Basically the principles are good governance of a
developing country and therefore the directive policies get intimately involved with
development work. There are 16 policies and only 2 (dedling with foreign policy
and internationa relations) are not directly connected to development work.®
Mainly, the principles and policies are expresdy deding with the development of
the citizens of Nepd, such as the obligation on the State to fulfil apolicy of
increasing the standards of living for the citizens of Nepd.*®

Condtitutional provisions related to children and education:

The Condtitution together with other subsidiary acts include provisons that either
require, or alow the Government to act on behdf of different people. Under art.
11(3) in the Condtitution specia provisons may be made by law for the
protection and advancement of the interests of children. This article givesthe
Government the possibility to enact specid provisons for the benefit of the
children. In fact, it empowers the state to discriminate in favour of the interests of
children. Art. 11(1) protects the citizens of Nepd to be “equa before the law” as
well astheright of acitizen to “equal protection of the laws’. Art. 11(2) of the
Condtitution guarantees non-discrimination in the application of generd laws.
Article 18 provides each community in Nepa the right to preserve and promote
its own language, script an culture as well as the right to operate schools up to
primary leve in its own mother tongue. Article 26 provides an ambitious plan of
action for the state to pursue over time. Art. 26(8) establishes that the State shall
make necessary arrangements to safeguard the rights and interests of children, the
State shdl ensure that the children are not exploited, and it shall make gradua
arrangements for free education. The article puts aresponghility on the
Government to creete an environment that will be conducive in making the
children active and capable citizens. Since Nepd is a party to the CRC the
obligation imposed by this article has aso an internationa dimension. Important is
aso article 26(9) that requires the State to take special measures to promote the
education and socid security.*’

* The Congtitution, art. 24(2).

¥ Murgatroyd, (1996), p.22.

® Murgatroyd, (1996), p. 21-22.

* The Contitution, art 26(1).

¥ Murgatroyd, (1996) p.1-3; Trafficking in Nepal, 2000, p.17; Adhikari, Bhandari, Dhungel,
Murgatroyd, (1998), p. 209-220.

21



3.4 The Children’s Act 1992:

The am of the Act was to establish a comprehensive dtructure to ensure
children’srights. It was enacted just after Nepd ratified the CRC in order to
implement the provisons of the CRC into domestic legidation. A key fegture of
the Act isthe framework of adminigtrative agencies, agents, and other ingtitutions
which are designed to regulate government activitiesin relation to children. The
Act lays down the establishment of the Central Child Welfare Board (CCWB) as
the central organ for the hole country as well as a Didrict Child welfare Board
(DCWB) in each didtrict in Nepal. These bodies shall consist of socia workers,
medical practitioners, child psychologists and teachers etc. The main function of
the Boards is to protect the interest of the child and they are important toolsin the
implementation process® The Act aso sets out the structures of District Child
Wdfare Committees (DCWC), a system of Child Welfare Homes, Management
Committees to supervise Child Wefare Homes, Adminigtrators to run Child
Welfare Homes, and Child Wefare Officersto assst Digtrict Child Welfare
Committees. Each of these agencies, agents and indtitutions do al get there
power, obligations and functions from the Act where they are dl clearly
expressed.®

Provisons related to education:

The Children’s Act is Slent on children’s right to education. The Act only
mentions educetion in relation to the obligations given upon parents to make
arrangements for providing education to the child. It leaves an open choice for the
parents due to the obligation of providing education shall be enforced according
to the economic status of their family.*

Implementation of the Children’'s Act:

Together the CCWB and the DCWBS have the main responsibility for the
implementation of the Act through their spedific functions they have been given.**
However the prevaent opinion about the implementation of the Actisthet it is
very weak. Thefact isthat not asingle case has so far been filed under this Act
where crimes have been committed againgt children. Some layers are of the
opinion that the language in which it has been drafted is more idedligtic rather than
legdigtic. Thisresultsin different and subjective interpretations of the Act which
thereafter makes the implementation extremdly difficult.*

% Child labour in Nepal, (1995), p.25.

¥ Murgatroyd, Draft Final Report on the legal regime and system of implementation for
protection of child rightsin Nepal and recommendations, (2000), p.3.

“*The Children’s Act 1992, chapter 2.4(1).

L Child labour in Nepal, (1995), p.26.

> Good Governance for Children in South Asia, (2001), section 2, p.1.
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The Act isformaly a comprehensive and decent Act, but the implementation and
enforcement do not exist.”® Thereis a very strong and common opinion thet the
Government does not take its fully respongbility to implement the Act. The
Government took some responghility through creating the Act, but after this
edtablishment the Government is not very interested in making it work. In some
aress of Nepd for example in Siraha Didtrict, the child labour has actudly
increased.” The fact isthat the Act has not really achieved much of whet it has
St out to achieve. Some people argues that this has alot to do with the political
will or more precisaly the lack of politica will. Thisis very obvious and most
serious a the highest levels of the adminigtration. The Children’s Act seem to
have been brought up in atime where* once the law is enacted and gazetted the
metter istotaly ignored by the government and follow up actions do not teke
place until the government is put to grest embarrassment through court decisons
or political agjtation”*.*®

Enforcement of the Children’'s Act:

Any person who wants to file a petition on behaf of a child for the enforcement of
the rights under the Children’s Act are entitled to do thisto a District Court within
whose jurisdiction the child belongs to. When the Court has received the petition
it may issue an appropriate order, direction or writ. The Court can further grant
certain amounts of compensation when achild isinjured as aresult of inflicting
harm on any right conferred by the law.*” A complaint must be filed within a yeer
from the date of the commission of an offence under the Children’s Act.*®
Punishment provided by the Children’s Act are both fine and imprisonment.
However, thisis the theory. In practice the judiciary sysem is not very friendly to
women and children. A study of crimina system carried through in 1999*shows
thet thereisa dgnificant low leve of sengtivity among Nepaese judges and
prosecutors. A survey in the Districts Nuwakot, Sindhupal chowk and Kathmandu
states that 51 trafficking and rape cases had not been preceded by any properly
investigations. Only 32 women did get their complaints registered. Thereisan
opinion among activigs that women do not have access to justice when acrimind

“ Interview with J.B. Shrestha 9/1, Govinda Bista and Deepak Shretha 13/12, Hari Rana and
Krishna Bandhu Adhikary and Pramod Mahat 12/12, Dhanbir Prasad Ba 12/12, Y ubaraj
Sangroula 5/12, Programme Officer at CeL RRd 4/12.

“ Interview with Govinda Bista and Deepak Shrestha, 13/12.

“* From a Discussion paper on “ Enforcement of Legislation on Child Labour and Child
Trafficking” prepared by Tribhuvan University Faculty of Law and ILO/IPEC for the
workshop of District Judges, Public Prosecutors and Activist Lawyers held in Kathmandu
between 30/8 — 1/9 1996.

“¢ Murgatroyd, (2000), p. 3.

“" The Children’s Act 1992, section 20, p. 6.

“8 The Children’s Act 1992, section 54, p. 18.

“ Analysis and Reforms of the criminal Justice System of Nepal, Cel. RRd 1999, and Impact
of Corruptionin Criminal Justice on Women, CeL RRd, 2000.
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offence is committed. In civil cases, litigation can take up to 10 years and there is
an obvious problem for women to pursue such cases™

The enforcement of the Act aswell as the implementation of the Act struggles
with some serious problems. Thereisalack of properly definitions of who hasthe
responsibility to enforce the Act.>* The enforcement mechanisms such asthe
responsible Ministry, the CCWB and the DCWB are mostly concerned with
projects related to the urban areas. They do not want to put any effort on the
problems in the rural areaand have no wishes to work there.®

Weaknesses of the Children’s Act:

Unfortunately the Act was passed in great hurry without any further policy
research after Nepd’ s trangition to multi-party democracy. There was not much
of adiscussion before the adoption of the Act and there are today severd
ambiguities exiging in the law. An interesting comparison can be made with the
Labour Act (1992) that deals with child labour and is far more specific than the
Children’s Act. Before the Labour Act was finaly adopted there were lots of
debates and discussion of its construction and content. Subsequently the Act has
aso gone through necessary changes and severa amendments have been made.
These new creations have become reality much due to the pressure from the trade
union. The Children’s Act on the other hand has not been exposed to the same
pressure and this smply because there have not been enough pressure groups
demanding dterationsin the Children’s Act.>

Some of the mogt significant imperfections of the Act are:

- It dlows parents, members of the family and teachersto beat achildif itis
thought to be in the interest of the child>
It isglent on children’sright to participation or their right to associgtion as
well asther right to education.
It makes violation of the Children’s Act acivil dispute. It follows that the Sate
does not take cognisance of incident, and as such does not investigate the
incident.
The State has not taken up respongbility to implement the Act and it does not
provide anything for monitoring of the implementation.*

* Good Governance for Children in South Asia, (2001), section 2, p.2.
*! Interview with Y ubara] Sangroula, 5/12.

% | nterview with a Program Officer at Cel RRd, 4/12.

% Good Governance for Children in South Asia, (2001), section 2, p.1.
* The Children’s Act 1992, section 7.

% Good Governance for Children in South Asia, (2001), section 2, p.2.
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It may not reflect the whole truth to describe the Children’s Act asonly “ anice
piece for decoration in the archives of Human Rights legidation”>® but much
evidence indicate that the framework created by the Act is not able to provide the
protection of child rightsin Nepd that the CRC demands. Thiswas established
by the Committee on the Rights of the Child during its Twelfth Sesson when
meaking its concluding observations on the initid report submitted to the
Committee by Nepa under the CRC.>’

*® From a Discussion paper on “enforcement of Legislation on Child Labour and Child
Trafficking” prepared by Tribhuvan University Faculty of Law and ILO/IPEC for the
workshop of District Judges, Public Prosecutors and Activist lawyers held in Kathmandu
between 30 August and 1 September 1996.

*Murgatroyd, (2000), p.3.
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4 SYSTEM OF LAW
ENFORCEMENT FOR
PROTECTION OF CHILD RIGHTS
IN NEPAL:

Itisnot only the legdl regime itsdf that isimportant for the purpose of ensuring
protection and promotion of child rights. Equaly important isaso theway in
which individua actors operating under that regime live up to their respongbilities,
and fulfil the tasks assgned to them. In this section | will identify people from
nationa to locd leve in the governmenta sector working with a direct
respongibility for the protection of the rights of children.

4.1 ORGANS OF STATE:

The main organs of the gate play an important role in the system of protection of
child rights and law enforcement. They set the framework for the nationa policy.
They enact appropriate legidation and work through the Minigtries and
Departmentsin order to implement this policy in accordance with this legidation.
At centrd levd, the Organs of State can be divided into five different categories
asfollows: (1) the Executive (2) the Legidature (3) the Judiciary (4) Congtitutiona
bodies (5) the Civil service. Despite any condtitutiona power the National
Panning Commission (NPC) is aso an important instrument, and should not be
neglected, in the process of formulating and implementing the policy over time.®

4.1.1 The constitutional system:

The Conditution of the Kingdom of Nepa makes the governance of the country
subject to a separation of powersin three different parts. This meansthat the
Parliament is responsible for making the will of the people into law, the Executive
Government is respongble for carrying out the will of the people in accordance
with acts of the legidature, and the Judiciary is responsible for contralling the
activities of the Executive power in accordance with laws and other accepted
legd principles™

% Murgatroyd, (2000), p. 15.
% Murgatroyd, (2000), p.15.
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The Conditution itself is the fundamenta law of the country and defines the
powers of the separate organs of the State. *° It states that no law incompatible
with the Condtitution should be alowed into existence and laws or parts of any
laws incompatible with the Constitution is liable to be taken away. **

The Condtitution, in co-operation with other subsdiary legidation, congsts of
rules, both requiring and permitting the Government to take action as the
representative of different kinds of people.® In order to protect the rights of the
children through legidation, and to set up provisons for the enforcement of law by
the executive authorities, it is necessary that dl organs of State work in
consistence with the regulation aready established in the Constitution.®®

4.1.2 Thelegidature:

The process by which legidation such asthe Children’s Act 1992 is brought into
exigenceisruled by Part 9 of the Congtitution and Parliamentary Rules of
procedure. The purpose of these rulesisto ensure that any proposal, before
coming into binding legidation, will be exposed to ascrutiny & dl levels of the
legidative process and dso that an open debate on the subject is held wherever

possible®

Meanwhile the new legidative provison moves through the Parliament the
lawvmakers must be quick and dert in finding any sgns of the new law conflicting
with existing obligations that Nepa are bounded by due to internationa treaties
and other agreements. The Nepal Treaty Act 1990 establishes clearly that if any
legidation isinconsstent with provisons of an internationd treaty to which Nepd
isaparty, the inconsgtent legidation will beinvaid and the treaty will step
forward instead. The provisonsin the treaty will be gpplicable asif they where
Nepal law. ® During the legidative process officidsin the Ministry of Law and
Jugtice regularly give their expert advice.®

4.1.2.1 The Parliamentary Committee system:

Concerning the protection of child rights and enforcement of the law asit relates
to children the Parliamentarians are not only important for the enactment of new
legidation, the sysem of Committees in the Parliament dso permits the lavmakers
to investigate the executive' s work considering children’ s issues and to put

% The Constitution, art. 1.

¢ Murgatroyd, (2000), p. 15.

% Murgatroyd, (1996), p.3.

% Murgatroyd, (2000), p.15.

* (ibid), p.16-17.

% Nepal Treaty Act 1990, sestion 9.
% Murgatroyd, (2000), p.17.
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questions to individuals with certain responsibilities for child rights. The
Committees are dl connected and responsible to certain areas of the work of the
government. Thereis not one single Committee designed to work with children’s
issues done. Ingtead the respongbility is split on nine Committees. As with the
centra Minidtries one could hereby say that every Committee is an important
actor in protecting child rights. To make Parliamentarians more aware of child
rightsissues agroup of child rights experts was recently visted the Parliament in
order to hdp and assst parliamentarians in their understanding and work for child
rights.

4.1.3 The Executive:

The King and the Council of Ministry shares the executive power. However, in
practica termsthe Council of Ministry has the executive power done. The
sovereign, a the present time King Birendra, is head of state and commander —in
— chief. % Originating from the 1990 mass movement and events, the King isa
condtitutional monarch with alimited amount of power in the daily issues of the
government. The King is responsible for preserving and securing the
Congtitution™ and in the Preamble to the Contitution the importance of the
parliamentary system of government, the condtitutiona monarchy and the system
of multiparty democracy is being emphasised. ™

Unfortunatdy, one of the greatest problem Nepd isfacing today is the unstable
governing. Nepa changes Government regularly, approximately twice ayear. This
aso means that the people in the Minigtries are being changed which make it very
difficult to launch any projects or to get competent people working in the
Ministries™

4.1.3.1 The Council of Ministry: "

The Condtitution gives the Prime Minigter the right to determine the Sze of the
Coundl of Ministry himsdlf.” More important is however the fact that the
Condtitution emphasises the principle of collective responghbility. The Prime
Minigter and his Council of Minidry are hereby collectively responsible to the
Parliament for their work. However, each member of the Council of Minigtry is
individualy responsible to the Prime Minigter and the Parliament for the actions of
hisMinidry.

% Murgatroyd, (2000), p.17.

% Country Profile Nepal, (2000), p.31.

% The Constitution, art.27(3).

™ Murgatroyd, (2000), p.18.

™ Interview with Vinita Sekeran, 6/12.

"2 This chapter is based on Murgatroyd, (2000), p.18-19.
™ The Contitution, art. 36(2).
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The most important Minigtries concerning enforcement of child rights and
educeation are The Ministry for Women, Children and Socid Welfare (MWCSW)
and the Ministry of Education (MOE). A further description will be given on these
Minidries later in the essay.

4.1.4 TheJudiciary:

Asthe third pillar of centrd Government under the separation of powers enforced
by Condtitution, the judiciary has a decisve function in ensuring thet the legidative
activities of Parliament conform with the Condtitution, and in observing executive
action to seeif the Parliament exceeds its powersin the Congtitution and acts of
Parliament. Thejudiciary system consists of about 70 Didtrict courts, about 20
appdlate courts and a Supreme court Situated in Kathmandu. The Condtitution
explicitly permits the Supreme court to review legidative action™ and to issue
severd remediesin order to prevent the Government to act in the opposite way of
the will of the people as been brought into redity through the Parliament, and, in
speciad stuations, to impose it to work in the way that the Congtitution (and/or
Parliament) has indructed it to act.”

4.1.5 Local and District Administration:

As part of changing to multiparty democracy, the Panchayat system of
government at the loca level in Nepa changed into anew system of Development
Committees. Development Committees were created in afirst wave of loca
government legidation in 1990 which was replaced by new, comprehensive loca
government legidation in 1992. The new legidation make detailed provisonsfor
the work of the Digtrict Development Committees (DDC), Village Development
Committees (VDC) and Municipdities which dl were created by the 1990
legidation. Together the both Acts st out the framework of local politicd officias
in the different areas of Nepa.”

In every digtrict in Nepd work Civil Servants, gppointed by the Central
Government. Their duty isto act on behdf of the Centrd Government at loca
levels together with locally dected officidsin DDCs, VDCs and Municipdities.
There are many Civil Servantsin each of the different Didtricts representing a
great number of Ministries with alocal presence.”

™ The Congtitution, art. 88(1).
™ Murgatroyd, (2000), p.20.
" (ibid), p 8-16.

" Murgatroyd, (2000), p.24.
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The Civil Servants gppointed by the Government do il have an important role to
play asthe representatives of Central Government, Minigtries in the regions, and
sometimes, as the implementing agents for different Central Government
initiatives. Unfortunately the relationship between them and their localy eected
counterparts is not dways straightforward. As been mentioned above the 1992
Loca Government Legidation ( the DDC Act 1992 and the VDC Act 1992 and
the Municipality Act 1992 together ) fundamentally changed the relationship
between centrdly appointed officials, who had become used to work within the
party less Panchayat system, and the new representatives of political parties at
Didtrict leve. The relaionship has further been changed under the Loca Sdf —
Government Act 1999 which hasincreased the qudity and power of DDCsin the
Didtrict planning process and as the agency in Didtrict level development
initiatives, and emphasised thelr importance as co-ordinators of dl programmesin
the Didtrict. Under the new Act the DDC is responsible for co-ordinating with
Centra Government Officids as well as with governmenta and non-governmenta
organisations whilst formulating the integrated Didtrict Development Plan’®, and
for directing the implementation of the development programmes under the plan.”
At the same time, aDDC must abide by the directions given by Nationa Planning
Committee (NPC) and the concerned Ministry of HMG in operating the plan.®

In addition to the Officias, who derive their powers from the 1992 loca
government legidation, in the different Didricts and Village Areas numerous other
local agencies and Officids with development work responghilities have been
crested and operate under the legidation. Today most of the Central Government
Agencies are in exisence but some have till not been st up and Officids have
not yet been appointed.®

Some of the Centrd Government Officids a the locd level in Nepd are very
important for the system of law enforcement for protection of child rights. They
are responsible for mgjor parts of the legidation. They include: (1) Didtrict
Education Officers (DEO), (2) Didtrict Hedlth Officers, (3) Loca Development
Officers and (4) Women's Development Officers. #

4.1.5.1 District Education Officers:

HMG has the power to gppoint a DEQO in each Didtrict in Nepa. The DEO isthe
most important officid in each Didrict Education Office. His functions, duties and
powers are extensive. They are set out in the Education Act 1992. They contain
the obligation to implement regiona directives, the obligation to construe an
education plan for the Digtrict and to have it gpproved by the Didtrict Education
Committee, the obligation to send data once a year to the Ministry of Education

"8 Local Self-Government Act 1999, section 204.
™ (ibid), section 205.

% (ibid), section 207(2).

8 Murgatroyd, (1996), p.8-16.

% Murgatroyd, (2000), p.24.
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and findly the obligation to make the Stuation better, through organisng
workshops and training, concerning the system of education in the District.® (A
more detailed description of the DEO’s duties will be given in chapter 7).

4.1.6 Village Development Committee:

The VDC is an autonomous body. The area of the VDC has been fixed by HMG
by marking of a certain rurd area. Further the VDC has been divided into 9
wards. Each VDC has dso 9 ward members, a chair person and vice chair
person. Ward and VDC members are dected by the loca people every five
years. 3

The overdl duties of aVDC are to congtruct plans for community development.
In order to fulfil this obligation it shal work in collaboration with the local people
to identify needs and problems regarding education, hedlth, socia welfare etc.
The formulation of the projects shdl aso include a plan for execution, monitoring
and evauation of the projects. A VDC shdl aso make specid arrangements for
the fulfilment of women’s need. Despite this, aVDC has legd obligations as
hearing complaints for example againgt the encroachment of road ways and of
othersland as wdll as labour complaints. The resources for which the VDC can
fulfil its duties can be summarised as follows: Taxes and fees, contributions
received from the DDC, grants and donations from HMG and other organisations
and persons. ®

4.1.7 District Development Committee:

Thereisone DDC in each of the 75 Digtrict in Nepa. The DDC work with
smilar duties as the VDC but on the digtrict leve. In other words, the DDC
prepare plans, execute them, does monitoring and evauation. And asthe VDC it
has to, when congtructing their programmes, pay specid attention to women and
children’s situation in the Didrict in order to improveit. Likethe VDC the DDC is
an autonomous and organised body. The Precedent and Vice — precedent of the
DDC are dected by the members of the VDC and Municipditiesin the Didtrict.
The Digtrict Council conssts of VDC members, Mayor and Deputy Mayer of
the Municipdities and members of the DDC. The Didtrict Council meet once a
year in order to gpprove the budget of the Didtrict, the annual plans and
programmes as well as development policies®

% Murgatroyd, (1996),p.8-16.

8 Bahini, Rural Women'’s Advocacy, (1996), p. 24— 29.
% Bahini, (1996), p.24-29.

% (ibid), p.38 —39.
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The resources aDDC has at its disposa are contributions of HMG, amounts
received from the Public Revenue fixed by HMG, amounts deriving from its own
resources, gifts and donations from organisations, credit and loans received from
funds and organisations®

4.1.8 Special gover nment mechanisms set up to promote, co
—ordinate and monitor measuresfor children at central and
district leve:

HMG has established a number of ingtitutions to ded with children’ sissues and
the question of children’srights:

4.1.8.1 The National Council for Women and Child Development
(NCWCD):

This body was established in 1995 under the chairmanship of the Prime Minister.
In order to make the protection of child rights as effective as possible there was a
need for co-ordination between government departments. The duty of NCWCD
isto formulate nationa policies for the development of children and women and to
monitor program towards world summit for children goals. The Council dso
monitors and co-ordinates governmenta and inter-governmenta actions
concerning children and women. %

The Council conggts of representatives from dmost every Ministry, women
members of the Parliament, lawyers, socid workers, intellectuas, representatives
from the NPC and NGOs. At some levels the co-ordination between the
Minigtries concerning mgjor governmenta programmes is functioning well.
However this co-ordination does not involve far from all activities related to
children. The Ministry of Education has traditionaly handled child rights issues at
governmental level and it continues to take the lead on many child-centred
programmes because of its responsibility for the formal education throughout
Nepal. At the same time the Ministry of Labour take responsbility for child
labour issues, the Minigtry of Women, Children and Socid Wedfare assumes
responsibility for child welfare concerns, and the Minisiry of Hedlth organises
basic primary hedlth care. At once, the Minigtry of Locd Government is
appointed under the Loca Self — Government Act 1999 to be the co-ordinating
bodly for al local ingtitutes wishing to work with HMG.®® Obvioudy thereisa
need for co-ordination between the different Ministries concerned with child rights
issues but asimportant is aso that these Ministries co-ordinate and work together
with the VDC and DDC. The Loca Development Ministry is the boss over VDC
and DDC, but the Minigtry it saf works amost done without any co-ordination

87 .
(Ibid)
% Concluding Observations of the CRC-Committee 7 June 1996, Murgatroyd, (2000),
p.19-20, Good Governance for Children in South Asia, (2001), section 2, p.6-7.
89 (i i
(ibid)
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with VDC, DDC or with other ministries. There work becomes separately but in
redlity their subject field is close connected to each other.®

4.1.8.2 The Ministry for Women, Children and Social Welfare:

In September 1995 the respongibility for matters related to children’ s rights and
child development was shifted to the newly created Ministry for Women an Socid
Widfare. Before this these children’ s issues were under the Ministry of Labour. In
the beginning of year 2000, as a part of amgor restructuring of the Government
Minigtries, the word “ children” was added in the nomenclature. Today it iscdled
the Ministry for Women, Children and Socid Wedfare. The change indicates that
the Government takes child rights more serious and alows more space for these
kind of questions®* However, opinions differ about this statement. Some
observers say this change was mainly because of strong women's lobby in Nepal
and the new name including children was only symbolic. The same observers dso
cam that MWCSW isineffective in fulfilling the obligetions of the HMG as a
State Party to the CRC. A common opinion of the MWCSW is, compared to the
other Ministries, tht it is less powerful.” It is aweek Ministry. It is new, without
money and needs lots of support from NGOs.* Despite the changes the priority
of the MWCSW is dtill not children’sissues. According to themsdvesthey can't
work with these questions effectively because of lack of resources™

Thereisaso an obvious lack of ingtructions to the Didtricts congdering the
contributions of money given to them. MWCSW gives 50.000 Nepdi Rupiesto
each Didrict every year but the money comes to nothing. The Didricts do not
know what to do with the money and how to do it and as long asthe MWCSW
isslent thereis only avast of money.* This Situation is a consequence of the fact
that the MWCSW is not very much aware of child rights and the Minigtry it sdf is
bureaucratic. As a solution the Minisiry could invite DDV and VDC and together
formulate a program for the implementation of the CRC. A co-ordination
between these organs would make better awareness of child rights and
constructing a plan together would make the implementation more effective. *

4.1.8.3 The National Planning Commission:

Directly after Nepd retified the CRC this Commission became the responsible
organ of State for policy an program planning relaing to children’srights. The
Commission congsts of paliticians, administrators and experts. It is connected to

% Interview with Haribakta 3/12.

! Interview with Vinita Sekera, 6/12.

% Good Governance for Children in South Asia, (2001), section 2, p.7.
% Interview with Vinita Sekera, 6/12.

I nterview with a Program Officer at CELRRD, 4/12.

* Interview with Haribakta Kojo, 3/12.

% (ibid)

33



the work of Centrd Government in Kathmandu, and Local Government in the
regions, mainly through the DDCs. In 1993 a Child and Women Development
section was set up within the NPC Secretariat. This establishment of anew
mechanism to ded with children’s issues and the questions of child rights was
especidly welcomed in the concluding observations of the Committee on the
Rights of the Child in 1996.”

The NPC has been involved in various child rdlated initiatives. Asaresult of an
initiative taken by some people in the NPC a National Plan of Action and a 10-
year Nationa Program of Action for Children and Development have been
created. The Commission aso played an important role in co-ordinating the initia
State Party Report. During this time, mid nineties, the NPC was able to run some
very well-made and profitable programmes and actions for the implementation of
child rights. But theregfter the main respongibility for implementing child rights has
moved under the MWCSW. Some peopleis of the opinion that as aresult of this
change the officials do not take similar interest in these questions as before.®

Today the NPC co-ordinates HMG' s development and planning activities. The

most important duty of the NPC is to formulate five-yearly nationd development
plans. These plans make the essentid features of Government policy concerning
the structure of the development of the nation over time. At the moment (period
1997-2002) the Ninth Plan isin existence.*®

4.1.8.4 Child Welfare Boards:

Following the ratification of the CRC and the creation of the Children’s Act 1992
Nepd findly in 1996 under the new Ministry for Women and Socid Wefare
established a structure of Child Welfare Boards. The structure consists of one
Centrd Child Wefare Board headed by the Minister and of 75 Didtrict Child
Wdfare Boards led by the Chief Didrict Officer (CDO). Provisonsfor the
establishment of the structure is made in the Act itsdlf.*® In other words, the
CCWB was brought into existence exactly three and a haf years after the Child
Act 1992 cameinto force. During the following four yearsit met once. 1

Today dl the 75 DCWB are supposed to have been set up in al Digtricts of
Nepd, but there are ill plenty DCWBs which do not exist. Only 40 percent out
of 75 boards are believed somehow to be functioning and the mgjority of the
boards are said to be unclear about their role and respongibility. However, there

9 Murgatroyd, (2000), p.23-24; Good Governance for Children in South Asia, (2001),
section 2, p.7.

% (ibid)

% Murgatroyd, (2000), p.23-24; Good Governance for Children in South Asia, (2001),
section 2., p.7.

1% The Childrens Act 1992, section 32(1) and (2).

1% Murgatroyd, (2000), p.26.



are some DCWBs that have been proportionately active during the last 2 -3
years. These active and most successful DCWBs are those which have, since
1998, been strengthened by a project carried out by a tripartite agreement
between SC Norway, SC UK and the MWCSW. 1% A mid-term andlys's of this
program tells that these 10 DCWBs have achieved good resultsin terms of data
callection and andysis, Spreading out information on the CRC at Digtrict and
VDC levels and establishing a physical presence in the Didtricts. However the
report aso establishes that much more could be achieved if there were better
directions from the MWCSW and CCWB as well as better co-ordination &t all
levels. Thisinclude co-ordination between the CCWB, HMG/N and the NPC at
the top level, between DCWBs and loca organs such as DDCs and VDCs &t the
digtrict level, and between grass-rotes organisations, NGOs, child-clubs and
other a the village leve. An essentid part of the co-ordination isthet al different
actorswill be part of DCWB activities'®

Both the CCWB and the DCWBs were supposed to play an important role as
ingtitutional mechanism to advocate, protect and promote children’srights. As
been showed above the outcome of the DCWBSs have not redly been as satisfied
as they were expected to be. ™ The CCWB has not been ableto live up to its
expectaions ether. Thereisalack of clear ingtruction how the delegation of
power from the government to the CCWB shal work, the CCWB isonly an
advisory body not an executive body which make it less effective and the Chief of
the board is not paying enough attention to children’s Situation. Instead he is busy
dedling with other things.'®

The Centra Child Welfare Board:

The CCWB has a very broad authority to perform certain actions. It ranges from
the duty to examine ways and means on how to solve socid issuesthat result in
violation of children’srights, whether it is child labour, child marriage or offering
children to Gods and Goddesses to developing nationd policies, plans and
programs. The CCWB aso has the authority to prepare and present the CRC
Report on behdf of HMG to the CRC Committee in Geneva. The thought is that
for this occasion the CCWB shdl be assisted by dl the DCWBsin the country.
The DCWBs should monitor children’s Stuation in their didtricts, hand in areport
to CCWB on the basis of updated information and dso assst in the CRC
reporting process by providing necessary feed back, suggestions, inputs and data.
Thereafter the CCWB shdl collect and anadlyse dl data, findise and submit the
Final CRC Report to Geneva. Some NGOs that are members of the NCWCD
aswell asthe CCWB have expressed criticism of how the latter has worked.

192 Murgatroyd, (2000), p.26; Rights and Needs of Children in Danish Devel opment
Assistance to Nepal, (2000), p.25.

1% Murgatroyd, (2000), p.27.

1% Good Governance for Children in South Asia, (2001), section 2, p.7-8.

1% | nterview with Yubarai Sangroula, 5/12.
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Although the CCWB has widespread power it has neither organised asingle
meseting not developed any policy guiddines. It has dso not taken its respongbility
asit isgated in Children’s Act. The member of the Board do fairly know the
responghilities the Government stands in front of following the ratification of the
CRC. They are not familiar with their own role and obligetions either. CCWB
members have lots of things to keep up with and they dl have different priorities
and obligations. However, recently the CCWB went through a reformation and
new members were gppointed. Thiswas very welcomed and the expectations are
high that the new members will take more responsbility for their duties and show
the child related issues more interest.'®

The Didrict Child welfare Boards:

DCWBs are working with the Children’s Act. Certain parts of the CRC isbeing
implemented by the DCWBs as for example welfare activitiesin the Didtricts. Any
concrete directives on how thisimplementation shal work is however not in
existence.’”” The DCWBs are functioning as a district level structure of the
CCWB. The CDO has the main responsihility for the work of the DCWB. He
plays the role of finding resources and protecting the law, the CRC and child
rights'® As the administrative head of the DCWB he shdl organise program, co-
ordinate the work with other partners e.g. with the CCWB, co-ordinate NGO-
work and make sureit isdl functioning well. He aso gppoints the members of the
Board for aperiod of four years founded on criterialaid down by the Children’s
Act 1992.'%

The CDOs are trying to do their best to implement the CRC, but it is difficult to
get any support from the Central Government, thereis no priority to give them
any resources.™® How the CRC is being implemented is very much depending on
the CDO and hisinterests. The CDO is usudly busy with lots of thingsin the
District. Sometimes they do not care about child issues.*** And many of them are
busy trying to solve the problems related to the Maoists.™*? However, there are
CDOsthat are very positive and engaged in the implementation process. In
Sraha Didtrict the CDO puts 10 percent of its annua budget on activities
promoting the implementation of the CRC.**®

1% Good Governance for Children in South Asia, (2001), section 2, p.7-8.

197 (ibid)

1% | nterview with Hari Rana, Krishna Bandhu Adhikary, Pramod Mahat, 12/12.

1% Interview with the Program Officer at CELRRD, 4/12; Good Governance for Children in
South Asia, (2001), p. 8.

"9 Interview with the Program Officer at CELRRD, 4/12.

™ | nterview with Hari Rana, Krishna Bandhu Adhikary and Pramod Mahat, 12/12.
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effected areas of the country.)
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5 A SITUATION ANALYSIS OF
THE EDUCATION SECTOR:

5.1 Statistical overview of the situation of
education:

According to MOE datistics from 1998, the number of primary schools™* and
primary teachers™ has increased considerably. The enrolment rate has more than
doubled from 1.75 million in 1984 to 3.6 million in 1998. However, in Spite of this
progress, the MOE datistic aso reflects the serious problems in meeting the rights
of al children to free and compulsory primary education: of the estimated 2.9
million children (6-10 years) belonging to primary school age, only about 70 %
are enrolled in school. Thereis aNet Enrolment Rate**® of 61.2 % of girls and
79.4 % of boys and the gpparent graduation rate in primary education is 53 %.
Out of them 41.9 % are girls and 64.5 % are boys. In other words only 47 % of
enrolled children are expected to complete primary education.™” Only 10 % of
children enrolled in grade one are expected to complete primary education
without repesting any grade; the annud drop-out ratein first grade is 21 % and
the repetition rate is 42 %. About one-third of al girls access lower secondary
(grade 6-8) education, in contrast to three-fifths of al boys graduated from
primary school.™® It shall be noted that the statistical averages cover awide
variance between rurd and urban areas and various caste and ethnic groups. (see
further discusson below).

The literacy rate has increased steadily over the past years due to increased
investment in education, especidly in primary education. Despite this, the literacy
rate above 6 yearsis il low, estimated at only 40 % (femde literacy rate of 25
%) (UNDP, 1998). The low literacy rate for women isworrying, in particular
snce this reflects the overal discrimination againgt girls and women and the very
poor conditions of women. In many parts of the country the female literacy rate
may only be about 1 %. A concrete example isthe Siraha Didtrict where 10 % of
the women are literate meanwhile 48 % of the men are literate™™.

"4 From 7 634 in 1971 to 23 885 in 1998.

5 From 46 484 in 1984 to 91 878 in 1998.

% The net enrolment rate (NER) is the number of students of the respective age group
specified for that level education in agiven year, as percentage of age group population
specified for that level of education in the same year.

" Education Information of Nepal, (2000), p.8-11.

8 Rights and Needs of Children in Danish Development Assistance to Nepal, (2000), p.9.
19 | nterview with Hari Rana, Krishna Bandhu Adhikary and Pramond Mahat, 12/12-2000;
Rights and Needs of Children in Danish Devel opment Assistance to Nepal, (2000), p.9.
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Important in this context is the circumstances on how data collection is being
carried out and compiled in Nepal. The Centra Bureau of Statistics (CBS) has
collected census data methodically since 1952/54 and is the main source of
information on literacy. The definitions of literacy is very diffuse and have varied
from time to time. In the 1991 census, literacy was defined as“ the ability to read
and write with understanding and to perform smple arithmetic caculations’. CBS
states that it has, during the censuses, not been able to go through with any
literacy tests, which means that the reported pictures may overestimate the redl
literacy rate in the country. Important is aso the fact that according to the Human
Development Report from 1998 produced by UNDP the statistical data provided
by MOE and CBS are obvioudy different. There has not been any explanations
for these differences. In other words the reliability of the deta is questionable.*

5.2 Factors influencing the system of education
in Nepal:

5.2.1 Poverty:

Nepd is one of the poorest countries of the world where more than haf of the
populetion live in asolute poverty which mainly affects the most vulnerable
groups.?* Most of the people live on the countryside basicaly involved in the
agriculture sector. The families are generdly big and the survivad of afamily
depends to alarge extent on al members performance in the household. Due to
the poor resources of the schools, especidly in the countryside, it is very common
that the children are being charged extrafor textbooks and uniforms etc. Many
people are of the opinion that the primary education is not free. Children must buy
their own materid and they also have to pay an admission fee and sometimes aso
amonthly fee. Many parents are unable to bear these costs, *#

Nepd is mainly an agriculture society. To maintain the economic satuesin the
family the parents have to use their children to work in the fields. Especiadly when
it is sow — and harvest time there is no time for children to bein school and even if
they could attend school there is no free time for them a home to make their
home works.'®

A concrete and unfortunately a very common example of this Stuation is the child
Goma Kumari Shregthalliving in the Digtrict Srahain Nepd. Gomais agirl whose
parents did not permit her to attend school. The reason is that she comes from a

12 Rights and Needs of Children in Danish Devel opment Assistance to Nepal, (2000), p.9.
2 Concluding observations of the Committee on the Rights of the Child, 7 June 1996.

2 I nterview with JB. Shrestha, 9/1; Children of “Asha Child Club” and “ Shrijana
Childclub”, 13/12; Ramashhis Singh, 12/12.

' | nterview with JB Shrestha 9/1; Dhanbir Prasad Pal, 12/12.
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very poor family where her parents had to work which resulted in that she had to
stay home and take care of her younger sisters and brothers. She said that her
only wish during this whole time was that she one day would be ableto go to
school and learn how to read and write."*

For many uneducated and poor people the right to education means money. They
know that they do not have the facilities and posshilitiesto invest in child rights.
The Government has a responsbility to encourage parents (and children) to
attend school. The schools in the villages do not only need financid support, they
aso need menta and mora support in order to pursue parentsto let their children
go to school. The Community has an obligation to help children in their homesto
relieve their heavy burden of work and especidly parents need to be encouraged
and even pursued to let their children get free time for their homework.'?

5.2.2 Governmental and Community poverty:

The Government system does not effectively address the rights of dl children to
education. Thisis especidly true for the socidly disadvantaged and vulnerable
groups. Despite of primary education being tuition free, most schools charge “non
—tuition fees’, require school uniforms, writing materias etc. As been mentioned
above alarge number of income-poor households are not able to pay these
costs.™®® A danger of formation of an “dite’ monopoly in education isincreasing.
Over the years, the governmenta schools have been stagnating because of lack of
funds and educational materias. They have no teachers, no roofs and no books.
Many good teachers have shifted their jobs to the more éttractive private
boarding schools. Today it has reached a point where one can see an obvious
segregation: the public schoal are only for the children who cannot afford going to
expendve private schoals. The village schools are forced to raise asmaler fee
from the children in order to survive, and then the Maoist™®” have order to cancel
it. This leads to permanent economical collapse for many schools.™

Some people in Nepa are convinced that the Government today does not have
enough resources to make the education free, compulsory and equd for dl
children in Nepal.™ It is not unusual that teachers do not get any sdary at dl
because of lack of money in the system. To solve this problem the governmenta
schools take out an extrafee. For these money the school management committee
paysthe sdlary for the teachers and adso hires additiond teachers. Another serious
problem the governmenta schools struggles with is the lack of teachers due to

124 | nterview with GomaKumari Shrestha, Shrijana Child Club, 13/12.

2 Interview with Dhanbir Prasad Pal, 12/12.

1% Rights and Needs of Children in Danish Development Assistance to Nepal, (2000),p.11.
?" The guerrillas of Nepal.

128 Information letter from Y ubaraj Sangroula, 21/11.

2 Interview with Y ubaraj Sangroula, 5/12.
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them leaving for private dternatives. The schools facing these kinds of problems
mugt solve them with money from their own pockets. The Didtrict Education
Officer (DEO) in the Siraha Didrict is a concrete example of this matter of
problem. The DEO is very ineffective and does not take its repongbility to
provide the support needed. The children themselves have to buy textbooks,
uniforms and other necessary materias. The DEO does not invest enough
materials which leads to that the schools have to charge parents extrafeesin
order to buy crayons for the black board, furniture etc. The ideaiis that the DEO
shdl repay the parents for their expenses. However, the DEO does not repay in
time. Instead it can take months and years before the parents receive their money
back. This means that poor community people cannot and do not want to send
their children to school. The problem with the teachers sdlaries hasincreased the
last years and does not only effect the teachers. It hits the access to school for the
children. When the teachers do not get enough money or if the sdlary is not being
paid at al the teachersfail to come. And when the teachers do not come, the
children can not come. A child that has walked one or two hours to reach the
school will not bother to do the walk the next day if there was no teacher therein
the first place.**°

5.2.3 Discrimination:

The Condtitution guarantees equdlity to dl citizens of Nepd, (notwithstanding the
right of the State to make special provisions for the protection and advancement
of children)™". In the Children’s Act of 1992 there are dso some articles
prohibiting discrimination. The Act establishes that no discrimination shdl be made
between sons and daughters themselves in maiters rdating to their upbringing,
education and health care*®?. Further the Act states that no discrimination shall be
meade between children born out of wedlock or in lawful wedlock or between the
adopted or the natural child™*. Despite these regulations Nepd is a society where
discrimingtion of different kinds are very common:

5.2.3.1 Girls:

One of the most disadvantaged groups in the Nepa ese society condtitutes the
girls. Nepd is often caled a patriarchd society. In the long term parents are
economicaly and culturaly more dependent on sons and daughters-in-aw than
on daughters. Daughters are expected to work more in the home, to get less
education than sons, to marry earlier and after the marriage to care for
housework, children, husband, parentsin law and in rurd areas aso to take care

130 | nterview with Hari Rana, Krishna Bandhu Adhikary and Pramod Mahat, 12/12; Ramashis
Singh, 12/12; Vinita Sankera, 6/12; Y ubargj Sangroula,5/12;

HaribaktaKojo, 3/12.

B The Constitution, Art.11.

132 The Children’ s Act, 1992, chapter 2 art. 5

13 The Children’ s Act, 1992, chapter 2 art. 6
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of livestock and work on the fidlds*** The few gjrls that reach alittle higher up in
the school, that is more than few years, are ill forced to stop their education due
to marriage, usudly at an age of 15,1

There are alarge number of factors that are considered to affect the low
enrolment and high drop-out rates of girl children. Some of the most important are
the following:

- Girlsmust do the domestic household work and child care activities.
Classrooms are not “ girl-friendly” because of incompetent mae teachers and
the lack of female teachers.

Many families are very traditiond in the way that they believe that girls
education is unnecessary and economical wasted as she will be married off,
usudly when sheis very young.

Some families are of the opinion that if their daughters will get an appropriate
education it will hamper the family’s possibility to find her a husband.

There are some very traditiona communities, especidly in the south of Nepd,
whereit is thought that girls must be segregated from men and boys.**

Thiskind of discriminetion between girls and boys is aso reflected in the
Nepaese legidation, as the minimum age for marriage is 16 yearsfor girlsand 18
years for boys, and aso in the context of inheritance of property, where daughters
are only permitted to get a share if they are 35 years old and they must as well be
unmarried at the time.**” The CRC Committee has observed these unsatisfying
circumstances and expressed its concern in particular a the insufficient measures
adopted to ensure the effective implementation of the principle of non-
discrimination in the CRC.**® The Committee takes exception to the till existing
discriminatory attitudes towards girls, as reflected in the prevailing son preference,
the existence of early marriage, the lower school atendance of girls and their
higher drop-out rate. Further the Committee aso underlines its concern about the
different marriage age for girls and boys and establishes that this state of condition
is not in conformity with article 2 of the CRC.**®

5.2.3.2 Location:

The opportunities for literacy is much higher in the urban than in the rurdl aress.
Despite the last two decades of an unpardleled rate of urban growth ill
approximately 90 % of Nepd’s population is rurdl.** The peopleliving in the

34 Rights and Needs of Children in Danish Development Assistance to Nepal, (2000), p.15.
135 | nterview with Yubaraj Sangroula, 5/12.

13 Children and Women of Nepal. A situation analysis 1996, p.117-118; Interview with
HaribaktaKojo, 3/12.

3" Rights and Needs of Children in Danish Devel opment assistance to Nepal, (2000), p.15.
*The CRC, art.2

139 Concluding observation of the Committee on the Rights of the Child, 7 June 1996.

9 Children and women of Nepal, a situation analysis, 1996, p.149.
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rurd areas are today facing fatal problems. The adequate teachers flee to the
more attractive boarding schools in the urban areas. The Government tend to
invest more money in the new city schools than in the village schoolswhich arein
desperately need of money to have any chance at al to offer areasonably
education. The village schools arein very poor condition, poorly maintained and
with an unpleasant environment that does not condtitute an atmosphere promoting
learning. Thisresultsin an increasing difference in quality of education and an
obvious indirectly discrimination. The guiddines for the city boarding schools
given by the respongble Ministry are the same as the guiddines for the rurdl
areas. A child in aproper boarding school in Kathmandu will certainly finish
his’her education much earlier and will at that time be more educated than a child
attending avillage schoal. The children in village schools must go to school for
many more years to learn as much asa “city child”. All these factorsresultin a
gtate where poor children from rurd areas not will be able to compete with
children from city schools and in the very long it will only be the cities that will get
high educated people!**

5.2.3.3 The Cast system:

The digparity in literacy is very high among the various caste and ethnic groups.
Thereis ahigh percentage of high caste groups and a few percentage of smdler
ethnic groups belonging to the upper literacy domain and an over representation
of the lowest caste groups at the very bottom. Childrenin Nepa of al minor
ethnic groups and cagtes are liable to injustice. However the most liable are poor
children of low castes and minority groups.'*?

HMG aimsto provide primary education to al school aged children. However,
sgnificant proportion of children are till out of school. These out of school
children are forced to be involved in different forms of working activities, most of
them are Ddlits™*® The caste system is probably one of the most primitive
hierarchical systemsin the world today which goes severa thousand years back.
Stll it isone of the mgjor socid problemsin Nepa. There are anumber of Ddit
castes in existence today in the country.'**

Out of an estimated population of 22 million 20 % (4 million) are Dditsin Nepd.
Out of these 4 million Ddlits 50 % are below 18 years of age. 80-90 % Dadlits are
living below poverty line, 12 % are literate, only 3.2 % of the Dalit women are
literate. The school enrolment in primary level is 48 %. Before the children

I Rights and Needs of Children in Danish Devel opment Assistance to Nepal, (2000), p,10;
Interview with Haribakta Kojo, 5/12.

2 Rights and Needs of Children in Danish Development Assistance to Nepal, (2000), p.10,
15.

3 Dalit="untouchabl e’ =a person born into one of the lower castes.

144 1B Shresthna, The Concern, ( 2000), p.16-17.
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complete 5th class more than half of them have dropped out. Over 50 % of Ddits
children suffer from malnutrition.**

It can not be much worse today in the Nepaese life than to be a Dalit and poor.
There are anumber of higher caste groups which are economically poor but there
isaggnificant difference between a poor Brahman from the highest caste groups
and apoor Ddlit. From birth a Ddit child is branded as untouchable and itslifeis
acurse. Before Nepd ratified the CRC the Ddit children were not allowed to get
education and go to school. Today the Congtitution and the Children’s Act have
opened new doors for Ddit children. However, dill they have to face a number of
problems in schools and especidly in the classrooms. Mostly schoolsin western
Nepa do not permit Ddlit children in the classroom, they have to Stay outsde
separated from the other children.*® Overall, lower caste groups do not get the
same atention as the other children by the teachersin school .**

The caste system is today deep-rooted in the Nepalese society and parents in the
lower caste groups think that it is usdless to send their children to school. Their
own conception of themsalves is that they are poor and nothing will change this
fact. They will dways be of the lower caste which meansthat education isonly a
waste of time and money. Their children will not get ajob anyway.'*®

5.2.3.4 Children with special educational needs:

The term “ children with specid educationa needs’ was introduced in the
Sdamanca Dedlaration from 1994'*°. The main concept of this dedlaration is that
“ schools should accomodate dl children regardless of their physical, intdllectud,
socid, emationd, linguidtic or other conditions. This should include disabled and
gifted children, street and working children, children from remote or nomadic
populations, children from linguigtic, ethnic or cultural minorities and children from
other disadvantaged or marginalized areas or groups’. One of the most important
ideasin the declaration is the congtruction of “inclusve schools’. Thismeansa
development of a child centred pedagogy capable of educating al children,
including those who have serious disadvantages and disabilities. (Children from
different ethnic, minority and caste groups have been discussed above and are
therefore excluded here). ™

5 1B Shrestna, (2000), p.16-17.

16 (ibid).

“Interview with Hari Rana, Krishna Bandhu Adhikary and Pramod Mahat, 12/12.

8 Interview with Ram Autar Y adav, 13/12; Hari Rana, Krishna Bandhu Adhikary and
Pramod Mahat, 12/12; Udayh Murinumhar, 30/11.

19 The Salamanca Statement and framework for Action on Special Needs Education, 1994.
0 Rights and Needs of Children in Danish Development Assistance to Nepal, (2000), p.12-
15.



Specia needs education is underlined as very important in BPEP 2%, and must
be specificaly emphasised in the development of compulsory primary education
and in reaching the goa of “Educetion for dl”. Unfortunately, schoolsin Nepa
tend rather to exclude than include these children. Out of the children with
disabilitiesthereis estimated only 1 % that have access to school or any
education. The ones who get an education today are those who attend either
specia disability schools run by NGOs, some are partly supported by MOE, or
in so-caled resource classes constructed by MOE. The content of the education
given in these specid cdlassesis unfortunately not always the very best for the
children. Lack of guide lines, proper supervison and support for the teachersin
combination with the fact that the children have to live away from home in hogtels
to have access to these schools or classes make the Situation sometimes even
worse. In addition, the conditionsin the hostels are often inadequate and in some
cases even shocking. In many cases these children do not come from the loca
community which means that the VDC, the school management and the
adminigtration do not care for these children because they are not under their

repongibility. ™

Another very exposed and aso vulnerable group in Nepd is children with mental
illnesses. The Nepaese law permits the placement of mentaly disturbed children
and adultsin jall. No medicad examination nor trestment, education and
rehabilitation are available for such children. Husbands or parents may with
arbitrary place women (mathers) injails on account of mentd illness. Children of
these mothers may have to stay in jail for along time.**®

5.2.4 Environment in school:

According to the Children’s Act chapter 2 article 7 it is prohibited to expose a
child to torture or cruel treatment. However, the same article also dlows parents,
members of the family and teachersto beat achild if it isthought to bein “the
interest of the child”. The environment in the schools are overdl not very friendly
for the children. One of the reasons for the high drop-out rate is that the teachers
are mean and the children are regularly being beaten. Also the schoal buildings
themsalves are areason way children stop going to school. The classooms are
cold and gloomy and it is not unusud that the schools do not have any wdls at dl
which makes the children unconcentrated.™

1 Basic Primary Education Program. Launched in July 1999. A governmental program
mainly sponsored by donars.

12 Rights and Needs of Children in Danish Devel opment Assistance to Nepal, (2000), p.12-
15.

152 (ibid).

™ I nterview with Y ubargj Sangroula, 5/12; Udayh Murinumhar, 30/11.



The torture in the boarding schools are especialy serious. Punishments are
common. The children have to take lunch at school, and the vegetable is dways
potato. A low quality of “dalbhat”™™ is sarved in expensive prices. A smdler girl
once sad that they had to eat whatever given, and if something was left behind
not esten the child would be punished. To avoid punishment she had to swallow
the food down with water. Little left-over could be put into the mouth and then
throwing it away while going to toilet. She said that one friend of her once put
food in his pocket. Many children are getting sSck of this unhedthy food being
served in many schoolsin Nepa and parents can not complain. If they do, their
children will be given less marks in the exams™*®

It isnot only the teachers that abuse their power. This problem reaches higher up
in the hierarchy. In every governmental school there is a Committee, a Board, that
has the responsibility and power to make the palicy for the school. The principle
of the school is only the Secretary of this Board and does not redlly have any
influence. The Board is gppointed by paliticians of the VDC and they mostly care
about palitica issues. The principle will only get atention if heis of the right party
and has, from their point of view, good opinions. The members of the Board are
taking their own children to more glamorous private schools and their interest for
the governmental school that they are running is therefore not very serious™’

However, despite this dreary Situation there are some bright spots coming up
more and more. Areas of Nepa where it has been given CRC teacherstraining
show up aresult where teachers stop besting children and the understanding of a
good environment as a prerequisite and important factor in the children's
development and learning process have increased.™®

5.2.5 Quality of education:

Generdly the qudity of education in government primary schoolsislow. The
consequences of thislow quality are high rates of repetition and drop-out. A
number of factors contribute the low achievement level like: “ poor pre-school
fadlities, ineffective teaching, timdy unavalability of textbooks and ingtructiona
materids, lack of continuous monitoring of student progress, poor physica
facilities, irregular attendance of sudents and teachers, language barrier in
classroom transaction. Although BPEP 1 developed and implemented new
curriculum and textbooks, their dissemination for the most part has not been
effective.” ™

%5 The Nepali national dish.

% Information letter from Y ubaraj Sangroula, 21/11.

7 Interview with JB. Shrestha, 9/1.

18 | nterview with Hari Rana, Krishna Bandhu Adhikary and Pramod Mahat, 12/12.

19 Statement of the Ministry of Education in 1999: Rights and Needs of Children in Danish
Devel opment Assistance to Nepal, (2000), p.11.
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The low qudlity of education depends very much on the low professiona
qualifications of teachers. Employment of teachers who do not have any
pedagogicd training is very common. Usudly primary school teechers only have
their own teachers from primary and secondary school serving as models for
practising teaching. *®° This lack of professiond qudlification doesin many cases
aso lead to alack of motivation and commitment of the teachersin primary
schools. ™ There is dso a problem with the concept of imposing which means
that the children in school want something out of the education which does not go
together with what the teachers and the parents want from the education. For
example, parents want their children to learn treditiona, “visble’ facts such as
read and write. Otherwise they do not want to send their children to school. The
children do not like the traditiond teaching, they want a better environment where
they can learn and play dtogether, learning in a more pedagogicd way. The
curriculum is not very flexible and most of the teachers do not have the inspiration
to find out whet the children need in their classroom and then form the teaching
after this."®> Another factor which lower the quaity of education in Nepal is that
the teachers are not seldom involved in other business outside the schools and the
frequency of being absent from work among teachersis high. Many schoolsin
rurd areas are in fact not open regularly because of this. Also, teachers do not
redlly have any opportunity to make a career through upgrading their quaifications
which results in wesker motivation for their work.'®®

1%0 | nterview with Haribakta Kojo, 3/12.

1L Rights and Needs of Children in Danish Devel opment Assistance to Nepal, (2000), p.11-
12.

192 | nterview with Tirtha Maya and Urmila Shretha, 3/12.

1% Rights and Needs of Children in Danish Devel opment Assistance to Nepal, (2000), p.11-
12.
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6 CHILD LABOUR AND ITS
RELATION TO EDUCATION:

Lack of accessto education and schools is often close connected with the
existence of child labour. Therefore, lots of people claim that education isthe
maost important factor in the fight againgt child labour. The fact isthet thereis
powerful evidence which shows that by introducing compulsory education the
dimination of child labour will increase.'® However one can aso look at the
concept from the other Sde: if abolishing child labour first more children will then
go to school because there is no demand for child workers on the market
anymore. In other words if the government put in resources and adopt necessary
regulations to solve the problem with child labour more children in Nepd will get
eas er access to education.

In many poor countries in the world child |abour has emerged as one of the mgor
problems these countries are facing today. It is especialy countries which have
had a dramatic increase in population, economic stagnation, drought, war and
disease etc which have lead to that most families have lost the ability to earn a
decent living. More and more children have been forced into the labour market as
anecessary factor of the family’s surviva. Abolishing child labour demands more
than only labour legidative measures and enforcement mechanism. Experience has
shown that thereis a complex interplay of many other factors which need
consideration and one of these factors is the system of education.*®®

In Nepa the problems with child |abour is getting rapidly worse. One of the
reasonsis that urban migration dueto rura poverty has dramaticaly increased
and the Stuation for these people is very miserable and this has led to more
explaitation of child labour the recent yearsin Nepd. However, the globa
pressure has more and more increased on Nepal againgt the problems of gir
progtitution and trafficking as well asthe use of child Iabour in the carpet industry.
This has drawn the publics attention to the problems and has aso waken up the
Government and NGOs. But the critical signs are obvious and clear, especidly in
the rurdl aress, and mgor efforts has to be made to @) initiate preventive
grategies, b) increase public awareness, and c¢) develop effective intervention
mechanisms. It isimportant that the Government succeeds in its efforts to make
primary education free and compulsory for dl children. Many people think that
otherwise the Situation may get out of control.*®

1% Child labour in Nepal, (1992), p.33.
1% Child labour in Nepal, (1995), p.1.
1 (ibid), p.3-4.
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6.1 The Legal system in combating the child
labour:

Today Nepd is both under domestic and internationd obligation to iminate child
labour. Nepal has ratified a number of ILO Conventions. Among these, two are
of more interest, namdy the Minimum Age Conventior™®’ from 1973 and the very
lately adopted Convention concerning the prohibition and immediate action for the
eimination of the worst forms of child labour from 1999'%. The former requires
the ratifying Sates to establish a policy that makes sure an effective dimination of
child labour and to gradudly raise the minimum age for employment or work to a
level in condstency with children’s physical and mental development.*® The latter
ghall serve as an effective tool to combat the worst form of child labour such as
davery, sde and trafficking of children, debt, bondage and the use of childrenin
any other illicit activity thet islikely to harm the hedth, sefety and mords of the
children concerned. It is a stronger and more effective Convention then its
predecessors, mostly because it is atime bound Convention. This means that
every country must have composed atime bound program in order to abolish the
child labour in the country.*™

Further Nepd is, as amember of the UN, forced to respect and implement the
provisons of the Universa Declaration of Human Rights. Nepa has d<o ratified
the Internationd Covenant on Civil and Palitical Rights and other Conventions
related to child labour. According to the CRC article 32(1) the Sate party hasto
protect the child from economic exploitation and from performing any work that
could harm or to interfere with the child's education, or to cause damages to the
child's hedth or physica, mentd, spiritud, mora or socid development. Article
32(2) says further that the state party shdl take legidative, adminigrative, socia
and educationa measures to ensure the implementation of the article*™

As been mentioned earlier in this essay the Condtitution of the Kingdom of Nepd
(1990) seeksto protect the interest of children by giving them certain fundamenta
rights and imposing certain duties on the Sate in the form of the directive
principles and policies of the state. Article 20 of the Condtitution guarantees the
right againgt exploitation and Article 26(8) places an obligation on the state to
form necessary plans to protect the rights and interest of children and to ensure
that they are not exploited.

In 1992 Nepa enacted the Labour Act which provides for the rights, interests,
facilities and safety of workers and employees working in enterprisesin different
sectors. Section five of the Act prohibits the employment of children. The Act

17 Convention No. 138

1% ]LO Convention No. 182.

1% Child labour in Nepal, (1995), p.19-27.
0 Interview with Casper Edmonds, 29/1.
"L Child Labour in Nepal, (1995), p.19-27.
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defines a child as a person below the age of 14 years. Worth to be noted is that
the Children’s Act defines a child as a person who has not attained the age of 16
years. The Children’s Act prohibitsin section 18 the engagement of achild in
work which islikely to be harmful to the child’'s hedth or hazardous to the child's
life. Section 17 of the Act says further that a child who has not attained the age of
14 years shdl not be employed in any work at al as alabourer. Both the Labour
Act and the Children’s Act are results of Nepa’ s obligation to implement the
international Conventions it has ratified.*”

172 Child labour in Nepal, (1995), p. 48.
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/ THE IMPLEMENTATION OF
ART.28 OF THE CRC:

7.1 The CRC statements on education:

CRC, Art. 28, stresses the child' s right, without discrimination, to education and
the State’ s duty to ensure that primary education is made compulsory and free to
al children. Emphadisis made on the need for internationd

co-operation to ensure this right™”. Under Art. 28(2) States are obliged to take
all necessary measures to ensure that school disciplineis practised in away
conggtent with the child’s human dignity and adso in conformity with the CRC. On
the way to progressively achieve the god of compulsory and free education for al
children, States shdl: 1) Make educationd and vocationd information and
guidance available and accessble to al children. 2) Take measures to encourage
regular attendance at schools and the reduction of drop-out rates.*™

In this chapter | will identify the specid governmenta ingtitutions concerned with
the implementation of article 28 of the CRC, and describe the governmentl
policies prevailing. | will dso shortly present the roles of the NGOs and INGOs in
the implementation process.

7.2 The Ministry of Education:

The Ministry of Education was firg created in 1951. Since then it has gone
through a number of transformations until recently when it became the Ministry of
Education. The Minigtry has the responghility for planning, managing and
delivering programs in the education sector across the country. All the functiona
units and other organs and autonomous ingtitutions belonging to the Ministry are
components of the structure specialised to achieve the gods and carrying out
functions and activities of the Minisiry.*™

The Planning Divison:

One of the most important units of the Minidry is the Planning Divison. This
divison prepares annuad and periodic plansin line with the nationd policies. The
Divison aso follows out monitoring activities in combination with program

3 CRC, art. 28(3).

1" Rights and Needs of Children in Danish Devel opment Assistance to Nepal, (2000), p.9;
Sharon Detrick, A commentary on the UN CRC, (1999), p.472-473.

1" Education information of Nepal, (2000), p.13.
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implementation. It isaso in charge of the foreign aids and the projects
implemented in the Ministry. It is the entrance of every donor agencies.*™

Further the Planning Divison conssts of five subsections which dso mirrors the
duties of the Planning Divison:
- Educational Standard and Policy Section

Monitoring and Evauation Section

Statistics Section

Foreign Aid Co-ordination Section

Program and Budgeting Section

Department of Education (DOE):

HMG created the DOE under the MOE in July 1999. The Department is directly

connected with the regional and digtrict office. It has been given adminidrative

and financid authority which means that the Department is responsible for
implementing and monitoring educationa programs on regiond and didrict leve.

Some of the main objectives of the Department are:

- To prepare plans, budget and programs related to primary education based
on the exigting policies and regulations and to propose it to the Planning
Divison of MOE.

To implement primary education programs in conformity with policies and
regulations formulated by the MOE.

To supervise and monitor the activities relating to primary educetion and
propose reports to the concerned agencies etc.'”’

Primary Education Divison:

One of the Divisons of the DOE is the Primary Education Division. It has the
main responsibility for early childhood educetion, basic and primary education,
women's education, specia education and educationd statistics. They prepare
and implement and then evauate educationa planning and programming based on
primary education policies. They also decide the number of teachers and schools
that shall be available in the country.*”®

Didrict Education Offices (DEO):

There are 75 different DEO working as the Government’ s correspondents in the
Didtricts. Their duty isto prepare and implement education programsin their own
Didtrict in accordance with the policies set up by the Government and the
following directives made by the Department of Education. They aso have the
respongibility to carry out didtrict level school adminigtration policiesin
accordance with the directions from MOE. The DEO shdl aso, when needed,

% Interview with S.P.Shresta, 10/1; Education information of Nepal, (2000), p.17.
" Education information of Nepal, (2000), p.20.
18 (ibid), p.21-26.
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edtablish new schools and strengthening existing schools. The DEO shdl give the
schools the supervision they need and provide professona inputs to principles,
teachers, and students.'”® Despite this, the overal conception about the DEO's
performance isthat they are ineffective and do not provide the support needed.
The DEO ghdl provide al children with textbooks, but they have not. Children
must by textbooks themsdalves . The DEO shdl then repay the parents for their
expenses but the procedure takes such along time which leads to a Stuation
where parents can not and do not want to send their children to school.**

7.3 Educational Policies and Strategies:

The year 1990 signdled an important change of perspective in Nepd’ s education
establishment. Nepa participated in the World Conference on Education for All
held in Jomtien, Thailand, and the World Summit for Children held in New Y ork
and committed it self to develop and to provide

“Educetion for All” (EFA). The commitment meant an obligation for Nepd'’s
Government, by the year 2000, to make the basic education universal accessible
for dl children and to receive a nation wide completion of primary education by at
least 80 % of children in primary school age. Priority should be given to the
reduction on current differences between boys and girls. With thisin their thoughts
the Government introduced in 1991 the BPEP Master Plan which identified
externa and interna financia support needed for achieving the god of “Education
for All”. According to the Plan the aim of the Government was to increase
primary school enrolment to 100 per cent by the year 2000,

The most important educationa policies and strategies, in existence today, made
by the Government can be summarised in following four paragraphs:
Widen the access to quality primary education at the nationd leve to
communities. Specid focus shdl be made on girls and socio-economicaly
disadvantaged groups.
Widen the plan of action of providing primary level education in different
mother tongues.
Take necessary actions for implementing compulsory primary education
gradudly throughout the country.
Increase physical, human and educational resources to primary schools'®
In order to fulfil the policies and dtrategies the Government, through the MOE,
has taken decision to make a decentraisation of governance of education. It shdl

179 (ibid), p.2%.

1% I nterview with Ramashis Singh 12/12.

181 Education information of Nepal, (2000), p.79-81; Children and Women of Nepal. A
situation analysis 1996, p.113-123; Nepal’s Initial Report to the CRC Committee, 10/05/95,
section 2.

'8 Education information of Nepal, (2000), p.4.
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implement apolicy of effective decentralisation in purpose of increasing active
local and community participation in the management and operation of educationd
ingtitutions. Decentrdised levelslike DDC, VDC and School Management
Committees shdl be given more power in order to give them a specid feding of
ownership which will lead to improved and effective participation. Communities,
private sector and NGOs shadl be encouraged to participate in the development
and expansion of basic and primary education.*®

7.4 The Eight Plan (1992 — 1997):

Thefive-yearly plans are governmenta plans— policy documents. They set out
the framework of dl activities and projects that the Government and its Ministries
and Agencies are engaged in. All programmes (considering education, hedlth etc.)
set up shdl be reflected in the plans. Governmentd Offices are obliged to follow
the guidelines and paliciesin the plans. The NGOs are aso performing their
programmes in accordance with the plans. They arein need of co-operation with
the Government. If they neglect the will of the Government the Government ends
their co-operation and the work of the NGOs will have no result.*®*

The Eight Plan contained both plans and goas on how to make the education
Stuation better and how to implement the objectives in article 28 of the CRC. The
educationd objectives, adopted by MOE, to be implemented during the Eight
Plan period were for example:
Access to basic and primary education should be expanded by increasing the
number of primary school, and the literacy rate should have been raised to 67
per cent by the year 2000;
Provide loca bodies with the necessary authority to implement a free and
compulsory educetion system,
Implement the BPEP in al didtricts of Nepd,;
Promote primary education by providing the necessary physical facilitiesand
teachers.'®

7.5 The Ninth Plan (1997-2002):

The Ninth Plan that exists today is lengthy (over 700 pages) and focused primly
on macroeconomic development issues. The Ninth Plan includes important
educationd policies, guiddines, made by the Government for the Minitry of

183 (ibjid), p.7.
18 | nterview with Sadanandu Kadel, 29/1.
1% Education information of Nepal, (2000), p. 7.
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Education to implement. There is doubt however if the Government follows these
edtablished guiddines serioudy in its work. Discussons with the Government
shows that the Government avoids to face this question of implementation. They
usudly maintains thet they are very postive to work on thisissue, but not a this
very moment. Maybe in the next five years Plan they say “ At the moment we can
not work on the question, but we will try...” isavery common statement by a
Governmenta Officer when he is confronted.®

The Plan gates, among other things, that the Government shall focus on making
the primary education compulsory for dl children in Nepa. The Plan dso states
that the primary education shall be free without any charges™®” Further godsin
the Ninth Plan concerning education are providing equa opportunitiesto al
sections of society, developing education as the guiding principle of national
development and improving its qudity. The literacy rate of the country will be
raised to 100 per cent within 20 years through compulsory primary education. To
reach this goa new literacy programmes will be launched especidly focusing on
deprived, backward groups and women. %

The Ninth Plan contains many gods and long-term objectives but there are not
redlly any concrete proposasfor action. A characterigtic example is that the Plan
states a commitment only “to make primary educeation easily accessible to people
and conduct programme for making primary education gradualy compulsory” and
“primary education will be made practicaly compulsory during the plan period,
and the number of children going to pre-primary school will be increased
quditatively. Specificdly, the involvement of girl child will be encouraged in this
matter and specid arrangement for encouragement will be made for girl child to
stop drop-outs.”*®

7.6 Governmental programmes:

The Basic and Primary Education Project (BPEP) was implemented in 1992. The
am of BPEP isto expand access to basic and primary educetion, improve the
quality of primary education and to strengthen management efficiency. It is
financed by WB, DANIDA, UNICEF, JCA and others. Some key element
among the measures to improve the quaity of primary education and reduce the
high drop-out and repetition rates are curriculum reform, production of textbooks
and learning materias and teacher training.**

1% |nterview with Sadanandu Kadel, 29/1; JB. Shrestna, 9/1.
187 (it
(ibid).
18 Murgatroyd, (2000), p.9.
189 (ibid)
190 (ibid).



The BPEP has recently been updated and asiits predecessor it works on the basis
of joint funding, thistime from basicaly IDA, DANIDA, EU, NORAD. It usesa
“basket funding” gpproach which enables INGOs and NGOs to influence national
policies and programmes*** New for this major project is thet it has taken a child
rights approach. It does not only make new schoals, it is focusng more on the
quaity of education. The project includes for example to find children at risks and
give them access to education. To make the Stuation better for specificaly
then.192

EFA isaPan of Action, following the commitments of the world Conferencein
Thaland and the World Summit for Children in New Y ork, where UN agencies
work together with the Government. The Plan is more like a demongtration
programme and it is not as powerful asthe BPEP. The maor difference between
these two main projects that exist today in Nepd isthat the donors that support
BPEP put in big amounts of money which the UN agencies not have the
possibility to do. The donors of the BPEP are mostly INGOs and can therefore
chose another strategy of influencing the Government than the UN agencies can.
An INGO with lots of money to invest do aso have the power and possibility to
make clams like “we give aid, we want a difference...!”. The UN agenciesdo
not have either this money or this power.*®

7.7 Non-formal education:

“Bd Shiksa’ dassesfor out-of school children, mostly girls and children of
disadvantaged cagtes and ethnic minorities, were first launched 1989. The main
purpose of the“Ba Shiskd’ programme is to provide children, who have missed
the formal schooling, an opportunity to join primary school. The projects of “Bdl
Shiksa’ school are supported by for example UNICEF and classes have been
implemented by local NGOs and by DEO of MOE.***

! Progress Report Education Programme, UNICEF, (2000), p.9.

2 | nterview with Kasper Edmonds, 11/1.

198 (ibjil).

19 Children and women of Nepal. A situation Analysis 1996, p.122-123; Progress report
UNICEF, (2000), p.11-12.
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7.8 The role of Non-Governmental
Organisations:

7.8.1 Domestic Non-Governmental Organisations:

Nepa ese NGOs have through the years been active in promoting the concept of
child rights and the implementation of the CRC. Many leaders of NGOs
participated in the pro democracy movement in the late 1980s and used their
power to influence the new multiparty system in paying atention on child rights
issues. They did aso put pressure on the Government to Sgn a number of
internationa treaties, including the CRC, and to adopt domestic legidation like the
Children’s Act (1992). NGOs and the Government worked in a very close
partnership while preparing the initid State Party Report (SPR) of Nepal for
example. The NGOs provided the Government with information that the
Government otherwise would not been able to get, and the NGOs could during
the whole process maintain a pressure for their interests on the Governmen.
Indeed, the close relaionship and the Government becoming more and more
dependent on the NGOs have led to a situation, as stated by the UN CRC-
Committee in its deliberations on the initid SPR, where there is adanger for the
Government of becoming too dependent and over reliant on the NGOs and
renounce its own respongbility. Lots of NGO leaders have been appointed posts
in Governmental Committees. In many Stuations this gppointment is rather
persondity driven than aresult of a process of negotiation and consultation. These
very visble and audible NGOs maintain to be influential actors on the nationa and
internationd level. However, the Stuation is not the same concerning the smaller
NGOs that mainly work on the district and loca level and do not act or have any
influence on the nationd leve. *°

The Socid Welfare Council, a statutory body, has the responsibility for co-
operation and co-ordination between the Government and NGOs. All NGOs
working on digtrict level must aso register by the CDO'’s. Despite the attempts
with district level co-ordination committees in some districts and NGO
representation in the DCWBS, the co-operation between the NGOs and the
Government at sub nationdl level is vague and irregular.*®

The problem with the domestic non-governmental organisation community is that
they al tend to work done and only with their specific issue. They do not liketo
work together. However, many are of the opinion that in order to put heavy
pressure on the Government in child related issues they have to collaborate more
intensvely. Another problem is that many NGOs do only work in urban aress,
not in the rurd areas where they are specificaly needed. There is an obvious need
for adeeper involvement and to spend more time on the countryside. Irregular

1% Good Governance for Children in South Asia, (2001), section 2, p.15-17.
196 (it
(ibid).
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vidgtsin rurd areasin order to only tell the community people what to do and then
turn back to the city do not help very much.™’

7.8.2 International Non-Gover nmental Organisations and
Inter national Organisations:

Therole of the INGOs are crucid in asssting the Government’ s devel opment
activities. They provide support, both economicaly and technicaly, to different
child related activities. Among the most active organisations of child rightsin
Nepd are the members of the Save the Children Alliance, specificaly SCF
(Norway), SCF (UK) and SCHUS). One of their priority issuesisto launch
programmes concerning forma and informa education. Alliance members as well
as other INGOs such as Plan International work close with other organisations,
and the INGOs implement lesser or greater proportions of their programmes
through partner organisations, usualy Nepai NGOs'*® A grest amount of
resources are spent by INGOsin Nepa to provide various basic services. When
donors meet the Government they use the CRC in collaboration with their
resources, as ingruments to put pressure on the Government to implement child
rights. They do not give any ad unless there is an implementation of the CRC 1'%

Since 1960, UNICEF has been co-operating with other organisations and
governmenta organs in expanding and improving the situation for the children of
Nepd. It has assst the Government in many different areas, among others basic
and primary education.?®

Both the INGOs and the Nepai NGOs try to work with the Governmental
Organs on district and local level.”®* Over a period of three years (with UNICEF
support) SCF (US) has been giving CRC training to DCWC members, VDC
members, school teachers, other staff, children and parents. To implement its
programmes on educeation and hedlth they have a close contact with families,
communities, VDCs, schools, teachers, DCWC, and DEOs**

Theimportant difference between INGOs and domestic NGOs in Nepd is that
the NGOs can do a more radically work and put more pressure on the
Government. The INGOs have however usudly more money as an effective
pressure tool, but they can not do any project without the approva from the

7 Interview with Vinita Sekera, 6/12; The Program Officer at CELLRD, 4/12.

1% Murgatroyd, (2000), p.41-42.

9 Interview Vinita Sekera, 6/12.

% | nterview with Vinita Sekera 6/12; Nepal’ s Initial Report to the CRC Committee, 10/05/95,
nr. 42-25.

| nterview Haribakta Kojo, 3/12.

2 |nterview with Hari Rana, Krishna Bandhu Adhikary and Pramod Mahat, 12/12.
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Government. If their work does not suit the Government they can dways be
kicked out of the country. This fear do not the domestic NGOs have®

23 | nterview with Vinita Sekera, 6/12.
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8 CONCLUSIONS:

Legidation is a powerful tool for development and change on both nationa and
internationd level. Over the last ten years Nepal has made some notable efforts to
improve the Stuation of its children through the ratification of severa important
internationa conventions, and the adoption of some needed legidation. However,
to achieve actud results, more isrequired of a Government than the mere sgning
of internationa conventions and promulgating of nationd laws. The Government
of Nepal hasredlised that they need new laws, policies and structures to promote
anew priority and more positive atitudes towards children throughout the
Government and the society. Unfortunately, one of the greatest problems Nepd is
facing today is the unstable governing. Nepa changes Government regularly,
goproximately twice ayear. This dso meansthat the people in the Minidtries are
being changed which make it very difficult to launch any projects or to get
competent people working in the Minidtries.

Inthisfind part of the essay | will describe my conclusions from my fied study
through answering the questions st forth in the introduction one by one. | will aso
present some reflections and find thoughtsin the end.

How isarticle 28 subdivison 1 (a) being implemented in Nepal ?

Given the commitment of the Government to the CRC, the role of the
Government is to ensure each and every child’ sright to basic and primary
education. According to article 28 of the Convention the primary education shall
be compulsory and free for every child. Although Nepd hasratified the
Convention, implementation of the provisions st forth in the Convention has been
rather dow. Despite a tremendous growth in the education sector, Nepa ill
faces many problems. Children in remote areas do not have access to even basic
education, dthough primary education is formdly free. Rurd poverty, traditiond
socia barriers and lack of awareness about children’ s rights are some mgjor
obgtacles in the implementation process in Nepa. However, the Government has
taken many steps in the direction of a proper implementation of article 28 of the
Convention and over the last years positive changes can be noted such as more
schools have been congtructed, more children start primary school and more
families send their girls to school. A Children’s Act has been adopted in order to
implement the provisons of the CRC.

Nationa plans, educationa policies and strategies as well as educationa
programs have been adopted by the Government in order to implement the CRC.
The overdl problem with these establishments is that they do not provide
concrete proposas for action. There are commitments to make primary education
eadlly accessible to people and programs for making primary educetion gradually
compulsory but there is no explicitly statements on how the gods will be
achieved, i.e. how article 28 of the Convention shall be correctly implemented.
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Bringing domegtic law into conformity with the CRC will take more than
optimigtic gatementsin the Nationa Plan. Although there are many exigting
legidative provisons such as the Children’s Act 1992 none of them goes dl the
way towards incorporating Nepa’s commitments under the CRC into domestic
law. Thereisno law or other regulation in Nepa establishing that primary
education shal be compulsory for al children in Nepd. The Nepdi law system
clearly shows a picture with much domestic legidation that could be said to be
relevant to the CRC in one way or another whilst there is very little that can be
sad directly to incorporate CRC provisonsinto domestic law. Nepd till has,
despite active efforts to adopt more comprehensive legidation in areas of concern
to children, key provisions scattered throughout the system.. The Children’s Act
has not been as successful asit was thought to be. The implementation of the Act
has been very week and the lack of enforcement mechanisms are obvious.
Formaly it isacompetent Act, practicaly it does not hardly exigts.

What problems does the system of education facestoday in Nepal ?

The main problems affecting primary education can be summarised as (a) High
drop-out and repetition rates, especially because children are an important work
force and due to the falure of the education system retaining these children (b)
Schoals are often located far from children’s home, which discourages children
from going to schoal (¢) Many primary school teachers are untrained and in
combination with inadequate school materids the qudity of education isvery low
(d) Cast discrimination is a mgjor reason among lower caste groups for staying
away from school (€) The primary schools take usudly feesfor teacher’s dary,
uniforms and textbooks which many parents are unable to pay (f) Due to the girl
child’ sinferior status within the family and her obligation to look after domestic
chores and child-care activities many girlsin Nepa are deprived of their right to
education.

What arethe different actorsand what aretheir rolesin the
implementation process ?

The Government has established, in accordance with the Children’s Act, a
number of bodies that explicitly shal work for children’s rights on different levels
in the society. Many of these have mandate to form long-term plans and policies
for the protection of the rights and welfare of children in the country. Others are
responsble for implementing programs and activities. In each of the 75 Didtricts
of the country, there shal be a Digtrict Education Office for the planning and
implementation of digtrict level education programsin line with ingructions from
the Minigtry of Education. Unfortunately, mostly of these organs are unable to live
up to their obligations. Reading about their assgnments as well asthe policies and
programs composed by the Government in order to be implemented one finds a
very ambiguous and over redigtic plan for making the primary educetion
compulsory and free to every child in Nepa. The Didtrict Education Offices are
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today very ineffective ingtitutions. The Officers are not competent enough to
handle their work assgnments, no one redly know what they do, they move
around on different posts which makesit impossible for them to engage in
different projects and stuations. Unfortunately thisis only one example of the
prevalling Stuation in Nepa concerning both appointed locd officials and child act
gructures aswell as dected officids on different levels. The patterns with
incompetent, not serious officids busy with domestic political fights instead of
protecting child rights are too common and destroys many of the governmenta
attemptsthat exist to dleviate illiteracy and strengthen the education system.

Despite efforts to develop policies and laws that specifically address the problem
of education the Government has, in addition, designated the Ministry of Women,
Children and Socid Wedfare aswdll as the Ministry of Education as clear focus
points within the Government to dedl with children’s rights and education. The
National Plan and other policy documents call for collaboration with private
sector, NGOs and INGOs, aswell as the establishment of co-ordination
committees a the nationd, district and village levels. But, as| have dready
mentioned above, nationa bodiesin Nepa are weak and this has impacted
negatively on data collection, policy planning, law reforms, law enforcement, and
resource alocation. 1t has hampered even the process of regular reporting on the
CRC, and continued monitoring and improvement of the Stuation of the children.
From my opinion, nationa bodies dl around the country need to be strengthened
30 that they become effective gearwhed s for child rights management. Nepd is
today in desperately need of competent people on dl levels of the education
sector and they all need to co-operate more effectively with each other.

What hasthe ratification of the CRC meant for the Gover nment of Nepal
"

Through the ratification of the CRC the Government of Nepal is obliged to ensure
each and every child' sright to basic education. According to the Convention
Nepd shdl undertake dl gppropriate legidative, adminigrative, and other
measures to the extent of their available resources. Nepa is one of the poorest
countries of the world where more than haf the population lives in absolute
poverty which mainly affects the most vulnerable groups and hampersthe
enjoyment of children’srights. This redlity, added to the foreign debt and debt
servicing, represents serious difficulties affecting the degree of fulfilment of the
Government’ s obligation and capacity under the Convention. My opinion is, after
my field sudy which forms the basis of this essay, that the Government tries to
fulfil its obligation under the CRC, the willingness is there. The Government do
struggle with many problems which arich Western country not have. Still
however, | think the Government can do more, it does not smply try hard
enough, it is more concerned with domestic political problems prevailing in the
country. Mogt of the implements that have been done within the education sector
in Nepal snce the ratification of the CRC are made by NGOs, INGOs and UN
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agencies and they would probably be in Nepa working irrespective of the
ratification of the CRC.

In what way hastheratification of the CRC affected the children in Nepal
concerning their right to free and compulsory education?

The primary education has till not been made compulsory in the country and the
education, despite regulation establishing that it shall be no chargesble, means
money for many families which they do not have. However, with the help of
domestic NGOs and INGOs and UN agencies the Government has succeeded in
making some improvements for the children concerning therr right to education.
More schools have been constructed and considerable more children start
primary school today than for ten years ago. Unfortunately only asmdl part of the
tota society can benefit from thisimprovement. Mosly of the Nepdli citizens il
live under very poor conditionsin the rura areaand they have never heard about
anything caled child rights.

Reflections:

To be aleto fulfil its obligation in the CRC, to make the primary education
compulsory and free for every child in Nepd, the country first of al must cometo
terms with the basic problems that are dready today hampering the effective
enforcement of existing legidation, and will continue to do o even where
proposed legidation is concerned. The problemswill not be solved by smple
introducing more legidation in the area of children’srights. There are till many
laws today that does not correspond to the redlity such as the prohibition of the
cast sysem which is forbidden but highly existing throughout the country. | think
that the Government must seek long-term solutions to the underlying economic
and socid causes of the problems such as widespread poverty, high femae
illiteracy, and wide socid discrimination againgt women and other disadvantages
groups. The Government does aso have to clear up the domestic political
disturbances prevailing in the country so that dl efforts can be made on the
development of children’srightsingtead of fighting with each other within the
governance on both top level and digtrict aswell aslocd level. Nepa needs a
gable, energetic and powerful Government that collaborates with dl levels of the
society in order to give access to school for children in Nepd.

Important is aso that the Government makes children, and children’ s rights and
needs, more vishble in the society and in the Government as well. CRC-training is
today mainly launched by civil society groups. Didtrict level government
functionaries who are members of child rights co-ordination bodies have and are
being provided training on the CRC. Unfortunately, while these training seek to
raise the awareness about the CRC, they do not add much by way of what can
be done, what they need to do and how. Most CRC training is quite basic and
not very action-oriented.
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Final words:

It isimportant to redise that the ratification isnot agod in it sdf. Without the
exigence of necessary dements within the nationd legidation, the ratification will
have little effect. No previous multilaterd Convention has received such a quick
and widespread ratification as the CRC. As no country would like to appear asit
does not give the well-being of its children highest priorities, the Convention was
ratified by countries with little hope of being able to fulfil the obligations set forth
within the given time. | think many Governments felt the pressureto Sgn. Asa
result of thisthe CRC has turned into a mere political declaration of the parties
will to change, rather than of their actual commitment to do so. However, | think
that the basic idea that children have rights has been spread into many countries
which it would not have done without the existence of the CRC. One of the most
sgnificant obsarvations and also most important from my point of view thet |
made while doing this study isthat child issuesin Nepd have caught the paliticians
interests and aso become a part of the palitical agenda. | do hope the Nepali
Government, together with internationa agencies and NGOs continue their
attempts to spread education and literacy to al children in Nepd. After all, the
right to education is the right of each child and aso the best investment for the
future.
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