Johanna Walhammar, Lunds Universitet, HT 1998

Subject: EC Law

Tutors.  Katarina Olsson, Lunds Universtet, Sverige
Mark Furse, Westmingter University, England

Companies Rightsin the

EC Competition Law
Procedure



Table of content

Summary
Preface
Abbreviations
I ntroduction

PART |

Chapter 1: The powers of the Commission under
Regulation 17

1.1 Introduction
1.1.1 Sources
1.1.2 The nature of the Commission’s proceedings

1.2 Request for information
121 Introduction
122 Article1l of Regulation 17

1.3 Inspections

131 Two typesof ingpections

1.3.2 Surpriseinspections (dawn-raids)
1.3.3 Ora explanations on the spot

1.4 Fines
1.4.1 Introduction
14.2 The Guiddines on setting of fines

1.5 Concluson

Chapter 2: Therightsof undertakingsin the
competition procedure

2.1 Introduction

2.2 Theright to remain dlent and the privilege agangt
sf-incrimination

2.3 Theright to necessary legd representation

2.4 Theright to enter any premises

2.5 Theright to be heard

2.6 Conclusion

© o ~N O

10
11
11

12
12
12

14
14
16
16

17
17
17

18

20

21
25
26
27
29



PART I1

Chapter 3: Information: legal professional privilege,

business secrets and accessto thefile

3.1 Introduction
3.1.1 The scope of “business record”
312 Limits

3.2 Legd Professond Privilege
3.3 Bugness secrets

3.3.1 Theobligation of professond secrecy
3.3.2 Generaly about business secrets

3.3.3 Article 20(1), use of information obtained by the Commission
3.3.3.1 The use of confidentid information in Commission proceedings

3.3.3.2 The use of confidentid information in nationa proceedings
3.34 Article 20(2), disclosure of information to third parties
3.3.4.1 The Akzo-procedure

3.3.4.2 Compliance with the Akzo-procedure

3.35 Rights conflicting with the protection of business secrets
3.3.6 Concluson

3.4 Accessto thefile

3.4.1 Introduction

3.4.1.1 Who are entitled to have access?

3.4.1.2 When may an undertaking ask for access to undisclosed
documents?

3.4.2 The scope of thefile

34.3 Limitsto accessto thefile

3.4.4 The Soda Ash judgements

345 The Commisson Notice on Internal Rules of Procedure for

Accesstothe File

3.4.5.1 Introduction

3.4.5.2 Summary of the Access to the File Notice 1997

3.4.5.3 Shortcomings of the Notice

3.4.6 Enforceability

3.4.6.1 Decisons on disclosure

3.4.6.2 Decisons on refusd of accessto thefile

3.4.6.3 Enforceahility and the Accessto the File Notice

3.4.7 Isaccessto thefile part of therights of defence?

3.4.7.1 Introduction

32
32
33

34

36
36
38
38
39
40
41
43

45
47

49
49

50
50
52
53

55
55
55
57
58
58
59
60
61
61



3.4.7.2 The development of the procedure of accessto thefile

3.4.7.3 A part of therights of defence?
3.4.8 Concluson

Chapter 4: Compliance Programmes

4.1 Introduction 67

4.2 Which companies need to set up compliance programmes?
4.3 Why do companies need compliance programmes?

4.4 The setting up of acompliance programme

44.1 Introduction

442 Theanti-trust audit

4.4.3 The compliance programme
4.4.3.1 Company policy guiddines
4.4.3.2 Education

4.4.3.3 Record keeping

4.4.34 Disciplinary actions

4.4.3.5 Sgn off

4.5 Control of the compliance programme
4.6 Violations of the compliance programme

4.7 Concluson

Bibliography

61
62
64

67

68

71
71
71
73
74
75
75
76
76

76

77

77

79



Summary

The Commisson has been widdly criticised for its extendve way of using its powers under
Regulation 17, especidly since the Regulation is slent on rights that can counterbaance these
authorities. If the Commission decides to investigate an aleged infringement of the competition
rules, it normaly asks the undertaking to produce al necessary information by using either an
ordinary request or arequest in form of adecision under article 11 of Regulation 17. Article 14 of
Regulation 17 gives the Commission the power to carry out either an ordinary inspection or an
ingpection ordered by a decision. As a result of the Commission’s competition policy becoming
tougher, it often conducts surprise ingpections. Article 15(2) of Regulation 17 gives the
Commission the power to impose fines not exceeding 10 per cent of the turnover of each
undertaking infringing Articles 85(1) or 86 of the Treaty. The Commisson enjoys a wide
discretion as to whether a fine should be imposed at al, and asto the leve of the fine. However,
the Guiddines on Setting Fines for Infringement of Anti-trust Legidation has created a longed for
trangparency in the area of finesimposed by the Commissiort.

When Regulation 17 was drafted in 1962, little interest was paid to protect the rights of the
undertakings. In consequence, the Community Courts have been cdled upon to state what rights
exigt for undertakings under the Commission’s investigative procedure in competition cases. They
have tried to drike a baance between the undertaking's rights of defence and an effective
enforcement of the competition rules.

The CFl has acknowledged the existence of alimited form of a privilege againgt sdlf-incrimination
and aright to remain dlent in the investigative stage of the Commission proceedings. There have
been discussons in the doctrine about an extension of the rights, but the Community Courts seem
not to have acted on this.

As Community law stands today, undertakings are given the opportunity to send for their lawyers
in the case of an imminent ingpection. However, the ingpection can 4ill take place without
awaiting the arriva of alega adviser. The European Association of Lawyers has recommended
that companies should be dlowed a reasonable delay to dlow their lawyers to reach the
premises.

The right of the Commission to enter the underteking’s premises is subject to grict rules
protecting the targeted company. Consequently, a far balance been achieved between the
Commission's invedtigative powers and the undertaking's rights of defence. Findly, the right to

! Official Journal C 009, 14/01/1998 p. 0003-0005.



be heard in article 19 of Regulation 17 is dso protected by the 1994 Hearing Officer Terms of
Reference Decision, which offersamgjor contribution to objectivity.

The definition of business records in aticle 14 of Regulation 17 is extremey wide as dl
documents found on the premises of the undertaking are deemed to be business records. The
Commission’s power to examine and copy business records is only limited by the principle of
legdl professiond privilege and the protection of business secrets.

The Commission has no power to request copies of documents containing correspondence, made
for the purpose and in the interest of the client’ s rights of defence, between an undertaking and an
independent lawyer entitled to practice before a court in any of the Member States. An extension
of the scope of legd professiond privilege has been suggested, as unnecessary damage is caused
to the undertaking’ s rights of defence when

correspondence with an in-house lawyer or aforeign lawyer is not protected.

The protection of business secretsis a matter of keeping the baance between one party’ s interest
in maintaining confidentidity and the other party’s interest in disclosure. To ensure effective
enforcement, both interests need to be satisfied. However, when gpplying article 20 of Regulation
17, the Commission is not always able to keep this balance. In Postbank?, the undertaking was
not able to review the Commisson's decison on disclosure of confidential documents to a
complainant before the find decison was adopted. Consequently, the Commission was unable to
respect the protection of business secrets in the investigative stage as well as in the decison stage
of the proceedings.

In the statement of objections, the Commission informs the undertaking of its objections againgt it.
To give its obsarvations on these, the undertaking must have access to al documents in the
Commisson’'s file (except for busness secrets, internd Commisson documents and other
confidentid documents). In order to ensure competibility with present case law, especidly the
Soda Ash® cases, and to improve the legd security in this rather complex area of law, the
Commission has adopted the Access to the File Notice 1997. Unfortunately, the notice does not
eliminate the uncertainty that exists regarding the scope of the “file’ and undertakings rights to
ask for judicid review of decisons taken by the Hearing Officer. Findly, undertakings can not
bring an action againg the Commisson’s decision to refuse it access to its file during the
proceedings, which serioudy harms undertekings rights of defence. However, an effective
sanction againg the Commission’ s infringements of access to the file would sufficiently protect the
undertakings.

All companies, whether smdl or multinationd, trading in the EEC or trading with the EEC, should
srioudy condder the implementation of a compliance programme, which will hdp the
undertaking to avoid infringements of the compstition rules. It will aso help the undertaking to
avoid serious business disruptions by reducing the likelihood of the undertaking paying damages,
reducing the level of fines and findly reducing the risk of having an agreement declared void by
aticle 85(2) of the Treaty. A compliance programme can only be effective if an anti-trust audit is

2 postbank v. E.C Commission (1997) 4 C.M.L.R. 33.
% Case T-30/91, Solvay v. Commission, (1995) E.C.R. 1| 1775, Case T-36/91, ICI v. Commission (1995) E.C.R. I
1847, Case T-37/91, ICl v. Commission, (1995) E.C.R. 1l 1901.



conducted, identifying the areas in which there are risks of infringements of the compstition rules.
Key dements in most compliance programmes are company policy guiddines, continuous
education, sign off, adocument retention policy and the existence of disciplinary actions.

Preface

My first source of inspiration as regards this thesis on the E.C. Commisson’'s powers and the
undertaking's rights in the EC Competition law procedure was Mark Furse, Senior Lecturer in
Law a Westmingter University. Mark’s lectures and articles on E.C. and U.K. competition law
made me redlise how exciting EC competition law redly is, especidly in ration to its important
connections with economic principles and theories. My second source of inspiration has been
Stanbrook and Hooper's film Competition: fair or foul: organising EC competition law
compliance. This film gave me indght into how litle managers in medium szed and large
companies redly know about the importance of complying with law in general and compstition
law in particular. This is a red problem since non-compliance can have devagtating effects on
undertakings businesses. In order to avoid serious business disruptions resulting from non-
compliance, the manager in the film was given the advice to set up a compliance programme. |
want to thank Eva Munck Forsberg, lawyer at Wistrand & Landahl in Mama, Sweden, for giving
me a practicd and very useful example of how a compliance programme can be set up. | dso
want to thank her for taking time of patiently answering my questions relating to the necessity and
function of compliance programmes.

Last but not lesst, | want to thank Katarina Olsson, Associate Professor in Law at Lund
Universty, for being my tutor and for agreeing to and putting up with communications taking place
from along distance.
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The European Economic Community

The EEC Treaty



I ntroduction

The purpose of thisthesisis to discuss some issues relevant in the EC competition law procedure.
As wel as giving an academic view of the powers and the rights of the Commisson and
undertakings in the Community competition procedure, the essay can dso work as a practica
guide to undertakings when faced with competition issuesin their day-to-day business. In order to
make this easy to handle, the thess must be divided into two separate parts.

The firs part will ded with the Commisson’s powers under Regulation 17 (chapter 1) and
undertakings' rights in the investigative stage and in the decison stage of the procedure (chapter
2). In order to get information supporting an dleged infringement of the competition rules, the
Commisson can make a request for information or carry out an ingpection. It dso has a wide
discretion as to the impaosition of fines. To counterbaance these powers of the Commission, the
undertakings have certain procedura guarantees explicitly stated in Articles 11 and 14 of
Regulation 17. 1 will dso examine whether undertakings have been granted any further rights in
thisarea, and in this context | will gart of by analysing the possihility of aright to remain slent and
a privilege againg sHf-incrimination. The following rights will aso be discussed: the right to
necessary legd representation, the rights of undertakings in connection with the Commission’s
right to enter its premises and the right to be heard.

This part will be manly theoreticd, but can dso serve as a guiddine to undertakings in their
overdl underganding of the Commisson's powers and functions and their own rights and
obligationsin relaion to this.

The second part of the thess is meant to have a more practica perspective. It will sart of by
deding with information in the EC competition law procedure (chapter 3). This is an area of
practical importance as the definition of “busness records’ is especidly wide and there will be
serious consequences for undertakings supplying the Commission with incorrect information as
well as for those undertakings that are not given access to the Commission’s file. The chapter will
include a description of what information undertakings must disclose to the Commission in the
case of a request for information or an ingpection by the Commisson’s officids and what
information the Commission on its part can disclose to third parties. It will dso ded with what
information undertakings need access to in order for them to effectively exercise ther rights of
defence during the procedure. Consequently, the principle of legal professond privilege, the
obligation of professona secrecy, the protection of business secrets and access to the
Commission'sfile are areas that will be analysed in further detail.

Findly, chapter 4 will discuss the practicaly important question of the necessity, function and
contents of compliance programmes. These need to be created for the prevention of costly
infringements of the Community competition rules and | will try to motivate why certain vulnerable
companies cannot be without one.



PART |

Chapter 1.  Thepowersof the Commission under
Regulation 17.

1.1 I ntroduction

The Community Council has in accordance with article 87 of the Treaty adopted regulaions
entrugting the enforcement of the competition rules, mainly articles 85 and 86 of the Treaty (as
from 1 January 1999, articles 81 and 82 respectively), to the Commission. Regulation 17* gives
the Commisson wide powers to order the termination of infringements of the competition rules
(Article 3 of Regulation 17), to make requests for information and undertake investigations
(Articles 11 and 14 of Regulation 17) and to impose fines (Articles 15 and 16 of Regulation 17)
in order to ensure compliance with the competition provisons. In order to guarantee objectivity,
its decisions can be challenged by the CHl under article 173 of the Treaty and appeals may be
brought before the ECJ. Regulation 17 aso gives the Commission the exclusve power of granting
individual exemptions under article 85(3) of the Treaty (Articles 6-8 of Regulation 17). These
powers make the Commission the guardian of the Treaty as regards the EC competition law.
Nationd competition authorities and national courts dso have the powers to enforce the
Community competition law. Following the Commission's increased workload and the principle
of subgdiarity’, the Commission has published two notices on co-operation between the
Commission and nationa courts® and the Commission and national competition authorities’. The
ams of these notices are to secure the involvement of the national courts and competition
authorities in the enforcement of Community competition lan® and adso to facilitate a clearer
definition of the decentrdisation of the enforcement of these rules. Brigfly, the reault is that the
Commission has a discretion only to ded with cases involving a Community interest while nationd
bodies will ded with the remaining cases, excluding questions on individuad exemptions under
article 85(3).

This essay will only dedl with the Commisson’s enforcement of the Community competition rules,
but it isimportant to understand that nationd ingtitutions adso can enforce the same rules.

The purpose of this chapter about the Commission’s powers under Regulation 17 isto serve as
an introduction to chapter 2. As such, it is not meant to cover every aspect of the Commisson’s

“ Council Reg. 17/62 of 6 Feb.1962, First Reg. implementing Articles 85 and 86 of the Treaty, amended by Reg.
59/62, by Reg. 118/63/EEC, and by Reg. (EEC) 2822/71.

® Theprincipleis set out in article 3(b) of the Treaty and isinherent to the division of competence between EC
and national competition law, Luiz Ortiz Blanco, EC Competition procedure, at p.12.

® Notice on co-operation between national courts and the Commission in applying Articles 85 and 86 of the
EEC Treaty, Published in O.J. (1993) C 39/6, (1993) 5C.M.L.R. 95.

 Antitrust Enforcement (co-operation with National authorities) Notice 1997, Published at (1997) O.J. C 313/3
(15 October 1997), (1997) 5C.M.L.R. 834.

8 Unfortunately, the administrative authorities in Sweden and in the united Kingdom are not able to apply
Articles 85 and 86 of the treaty as they do not have the power to apply these Community rules directly.
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wide powers in this area. Accordingly, | have decided to limit the presentation to the following
three main articles: Articles 11, 14 and 15 of Regulation 17.
Thus, do not expect to find dl the answers in reaion to the Commisson’s powers under
Regulation 17 in this chapter, asthat isfar from itsintention.

1.1.1 Sour ces

The basic Community competition provisons applicable to undertakings are articles 85 and 86 of
the Treaty. These articles prohibit abuse of a dominant position in the market and agreements
redricting competition. This is the foundation of the EC competition policy, which is one of the
gods of the European Community according to article 3(g) of the Treaty.

As the primary and secondary law sometimes can be incomplete and incapable of solving dl
competition law problems, the case law of the Community Courts is an important complementary
source in this developing area of Community law.

The case law has developed some generd principles of law derived from the legd traditions of the
Member States. These should be gpplied together with the other sources of law. Principles of
interest to the competition law procedure areinter alia:®

* The principle of proportiondity - the Commisson’s acts must be limited to what is grictly
necessary in order to reach the am pursued. This is relevant epecidly in relaion to fines, thus it
must be a rdationship between the amount of fine on the one hand, and the gravity of the
infringement, the Size of the undertaking and its respongibility on the other.

* Theright to afar hearing.

* The principle that undertakings business secrets must be protected.

* The principle that administrative measures must be lawful, i.e. the Commisson must date
reasonsto its decisonsin order to make it possible for undertakings to seek judicid review.

* The principle of sound adminidration, i.e. the Commisson must for example ensure that
information about an undertaking is not disclosed to a comptitor.

1.1.2 The natur e of the Commission’s proceedings

Before invedtigating the powers of the Commisson and the rights of the undertakings, it is
important to have in mind the nature of the Commisson’s procedure and in what stage of the
procedure the undertaking's different rights exi<, as this is decisve for the level of powers and
rights given to the Commission and to relevant undertakings.

In Orkem®® the adminigirative process in Regulation 17 was described as congsting of three
separate stages. The investigative stage is the fact-finding stage (aticles 11 and 14 of
Regulation 17), where the Commission obtains the necessary information to establish whether an
infringement exigts or not. By serving the parties the statement of objections, the Commisson
enters the forma proceedings representing the decision stage (article 19(1), (2) of Regulation
17). This stage is more or less of a quad-judicid nature, as even though the proceeding is
adminidrative in nature, the parties are guaranteed rights that remind of those in a judicid
procedure, e.g. the right to be heard. Findly, the proceedings are completed by the penalty
stage, where heavy fines might be imposed on the undertaking.

° The principles mentioned below are set out in Blanco, EC Competition Procedure, at p. 9-10.
% Orkem v. E.C. Commission, (1989) E.C.R. 3283, (1991) 4 CM.L.R. 502.
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In Hoffmann-La Roche, the Court held that even if the proceedings are adminidrative, it is a
fundamental principle of law to respect the rights of defence in cases that might lead to fines™. In
the Commission’s competition proceedings, the procedura safeguards available to undertakings,
varies depending on in what stage of the proceeding it finds itself.

When the process moves from the invedtigative stage towards the forma proceedings, it
progresses from acts of pure adminigtration to a stage giving full effect to rights available in judicid
proceedings (the right to judicial review, the right to be heard e.t.c.)*.

1.2. Request for information.

1.2.1 Introduction

The Commisson can obtain information about the undertaking and its agreements through
informd inquiries by using internd informetion or by arranging informa mestings with the revant
undertaking. These ord or written contacts with the undertaking do not conditute a forma
request for information as the Commission do not rely on its ordinary investigative powers here.
Consequently, the undertaking cannot be fined for giving incorrect or mideading information™.
The effect is that the Commission sometimes finds it necessary to consder, either on its own
initiative or following acomplaint™, formal inquiries according to articles 11 and 14 of Regulation
17.

In National Panasonic® the Court considered the difference between article 11 and article 14.
The purpose behind article 11 is to obtain information in collaboration with the undertaking while
article 14 does not necessarily imply prior collaboration on the part of the firm. As article 14 is
used when the Commission warnts to verify the existence and scope of information aready in the
Commission’s possesson, prior co-operation is not necessary. Further, the Commission must not
follow any chronologicd order in using the articles as they represent two independent procedures.
Thus, even if the Commission has accomplished an investigation, it has ill the power to request
information under articdel11*®. The Commission can a any stage of the proceedings use these
powers, even after the investigation is completed”.

1.2.2. Article 11 of Regulation 17

The number of written requests for information exceeds by far the number of ingpections. As
dated above, the request can be made at any stage of the proceedings and often the same
undertaking receives severd reguests in the same procedure. The Commission can aso request
information from any undertaking having any relationship with the undertaking involved i.e. it can

" Hoffman LaRoche AG v. E.C Commission, (1979) E.C.R. 461, (1979) 3C.M.L.R. 211 a para. 9.

12 Joshua, The Element of Surprise: EEC Competition Investigations under Article 14(3) of Regulation 17,
(1983) 8E.L.Rev. 3, at p. 20.

13 Blanco, EC Competition Procedure, at p. 98.

 Article 3(1), (2) of Regulation 17.

!> National Panasonic (U.K.) Ltd v. E.C. Commission (1980) E.C.R. 2033, (1980) 3C.M.L.R. 169.

®1bid. at para. 9.

Y Kerse, E.C. Antitrust Procedure, at p. 132.
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ask the undertaking’'s competitors, customers, distributors and suppliers to supply it with relevant
informetion.

Article 11 consists of two successive levels of requests. an ordinary request (article 11(3)) and a
request in form of adecison (article 11(5)):

Ordinary request: an undertaking is recommended to act upon the Commisson’'s ordinary
request for information, as lack of co-operation may increase the leve of fines aswell as increase
the risk for a future dawn-raid. It is dso advisable to supply information not directly requested if
the relevant information can help to daify the facts to which the investigation rdates’®. The
Commission cannot compe the undertaking to reply to the ordinary request, but if the undertaking
decides to do 0, it must reply correctly as failing to supply correct informeation is subject to
pendltiesin article 15(1)(b)".

Request in form of a decision: only if the undertaking does not give a complete reply to the
ordinary request within the time limit?°, the Commission may send a request for information by
binding decison, which compels the undertaking to supply the information correctly. This request
ismore detailed than the ordinary request, as formal decisions require the Commission to state the
grounds on which they are based. The Commisson must inform the undertaking of the possibility
of seeking annulment of the decision before the Court* and of that pendties will be imposed in
accordance with Articles 15(1) (b) and Article 16(1) () if the information is not supplied at dl or
if incomplete information is supplied.

Findly, the Commisson must send copies of the two types of requests to the competent
authorities in the Member States concerned®.

Under article 11, the Commission has an active role of finding out the truth and the undertaking
has a pogtive duty to hand over dl documents, which means that the undertaking must not merely
give access to dl its business files but it must actudly produce the specific documents required
and not only alow the inspectors access to its premises™. The Commission can ask for all
necessary informatior?®. ”Necessary” means anything that has a relationship with the subject
meatter of the possble infringement. Thus, a document is seen as necessary if it can bring to light
an infringement of the competition rules. The Commission decides what is consdered a necessary
document®. Consequently, an undertaking cannot refuse to supply documents it considers
irrdlevant. This gppliesto article 11 aswdl asto article 14 of Regulation 17.

18 Blanco, EC Competition Procedure, at p. 112 and 1186.

9 Article 11(3) of Regulation 17.

® Thetime limit can vary depending on the purpose behind the request and the complexity of the question.
Themost usua time limits are between two and four weeks, Blanco, EC Competition Procedure, at p. 107-109
2 Article 11(5) of Regulation 17.

Z Articles 11(2) and 11(6) of Regulation 17.

% Fabbrica Pisanav. E.C. Commission (1980) 2 C.M.L.R. 354 at paras. 10-11.

% Orkem SA v. E.C Commission (1989) E.C.R. 3283, (1991) 4 C.M.L.R. 502 at para. 23.

% AM & SEuropeLtdv. E.C Commission (1982) E.C.R. 1575, (1982) 2 C.M.L.R. 264 at para. 17.
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Even if the Court only exercises a limited review of the Commisson’s wide discretion in this
regard,?® the Commission’s powers are limited in severa other ways. First, the Commission must
respect the rights of defence by stating the legd basis and the purpose of

the request (Article 11(3) of Regulation 17). It must aso make clear to the undertaking that heavy
pendties may be impaosed for supplying incorrect information (Article 15(1)(b) of regulation 17).
The Commission fulfils these obligations by giving a brief description of the type of activity
investigated which it believes condtitute a breach of the competition rules. These obligations are
vitd asthey safeguard the rights of defence of the undertaking at the same time as they endble the
undertaking to assess the scope of its duty to co-operate.

Secondly, as it must exist alega connection between the information requested and the aleged
infringement®’, the Commission can only request information which is set out in the request for
information. Thirdly, the Commission is not permitted to request information with the purpose of
discovering baoth infringements and evidences a the same. If it acted with this purpose in mind, it
would conduct a prohibited act called “afishing expedition” where the Commission uses a request
for certain information in order to get details about other infringements not connected with the on
going investigatior?®. Accordingly, before the Commission takes action, there must exist
indications of a defined infringement and likewise there can be no judtification for a negdive
clearance or an individual exemption, as such judtifications indicate that there does not exist an
infringement which need further investigation by the Commisson.

Findly, as mentioned above™, the Commission must obsarve the principle of proportionaity and
cause as little inconvenience as possble to the undertaking under investigation. The obligation to
disclose information should not represent a burden for the undertaking thet is disproportionate to
the needs of the investigatior™.

1.3. Inspections

1.3.1 Two types of inspections

Article 14(1) gives the Commisson the power to examine the books and other business records
of the undertaking. The article describes two aternative types of ingpections™: inspections based
on an authorisation, so-caled ordinary inspections (artide 14(2) of Regulation 17), and
ingpections ordered by decison of the Commission (aticle 14(3) of Regulation 17). The
Commission has the discretion to decide what type of inspection is most appropriate to each

case®.

In pardld with 11(3) of Regulation 17, ordinary inspections are voluntary but once the
undertaking has decided to submit to the ingpection, it cannot withhold information. Therefore,

% Blanco, EC Competition Procedure, at p. 109.

" Société Généralev. E.C. Commission (1995) E.C.R. 11-545, (1995) 4 C.M.L.R. 594 at para. 40.

% Joshua, The Element of Surprise..., (1983) 8E.L.Rev. 3at p. 11

» See 1.1.1 Sources

¥ SEPv. E.C Commission, (1991) E.C.R. 11-1497, (1992) 5 CM.L.R. 33 at para. 51

3 Compare with Article 11, where the requests described are two subsequent, not alternative, stages. National
Panasonic (U.K.) Ltd. v. E.C. Commission, (1980) E.C.R. 2033, (1980) 3C.M.L.R. 169 at para. 11.

¥ Hoechst AG and Othersv. E.C Commission (1989) E.C.R. 2859, (1991) 4 C.M.L.R. 410 at para. 22.
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once agreed, ordinary inspections proceed exactly the same way as ingpections pursuant to
decisons.

The written authorisation (Article 14(2) of Regulation 17) must state the name and address of the
undertaking investigated®, the names of the Commission officids authorised to undertake the
ingpection and the subject matter and purpose of the ingpection. Findly, the Commisson must
give details of possible sanctions under article 15(1)(c) of Regulation 17.

The obligations stated above cannot be limited for the sake of effectiveness of the investigation as
they are necessary in order to respect the rights of defence of the undertaking. In order to
drengthen these rights of the undertaking, the Commisson has prepared an explanatory
memorandum, ddivered together with the authorisation, setting out the rights and obligations of
the undertaking and the ingpectors during inspections.

Inspections pursuant to a binding decision under article 14(3) are mandatory and undertakings
cannot oppose to them.

In theory, undertakings can gpply to the CFl for interim measures under article 186 of the Treety
in order to stop the inspectors entering their premises. However, it is unlikely that the CH would
deal with such an application before the inspection is carried out™.

The decison must specify the same things that are stated in an authorisation under 14(2) as well
as tell the date on which the ingpection is to begin and the right to apped againg the decison to
the Court under article 173 of the Treaty (Last sentence of Article 14(3) of Regulation 17).

The Commission tends to go for mandatory ingpections indead of ordinary ingpections where
undertakings provide incorrect or incomplete information, refuse to respond to a request for
information, refuse to agree to an ordinary ingpection or having agreed, fail to provide complete
information. It dso prefers mandatory ingpections to ordinary ones if it suspects that a serious
infringement has been committed®.

When an invedtigation is carried out by the Commission, the nationd authorities are present as the
Commission does dmost dways seek their assstance under article 14(5) and (6) of Regulation
17 in order to help it to locate and read the relevant documents.

When the Commission ingpectors and the nationd officials arrive, they ask to spesk to those in
charge of the budness. In practice, this means directors, commercia managers, company
secretaries, head of relevant departments, or those who seem most appropriate to represent the
interests of the undertaking™. It is the undertaking and not the Commission thet decides who
these representatives will be. Subsequently, the Commission hands over the documents necessary
for the exercise of their ingpection powers. If necessary, they explain to the undertaking its rights
and obligations and if requested, a copy of Regulaion 17 is given to the firnt’. The undertaking
must now decide whether or not to agree to an ordinary ingpection. It is recommended to agree

% However, inspectors are not limited by the address stated in the authorisation, but can enter premises
owned by the undertaking located el sewhere.

% Blanco, EC Competition Procedure, at p. 125.

% Joshua, The Element of Surprise..., (1983) 8 E.L.Rev. 3, a p. 4-6.

% Blanco, EC Competition Procedure, at p. 141.

%" Joshua, The Element of Surprise..., (1983) 8 E.L.Rev. 3, a p. 9.
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to the ingpection, as “oppodtion” is interpreted widdy by the Commission and means any action
taken by the undertaking to hamper the inspector’s work during the inspection™.

Either the officids themsaves or the representatives of the undertaking search the premises,
including the cupboards and archives, for the redlevant documents. The undertaking will have to
alocate one or more people to this task at least for a day or two. Any ddiberate delay of the
production of documents will be penalised™.

1.3.2 Surpriseinspections (dawn-raids)

Around 1980, when the Commission’s competition policy became tougher, it started to use more
effective methods of enforcement, such as surprise ingpections (so caled dawn-raids). The
Commission started to show up at the undertakings premises without advance notice, which was
possible as the Commission must not give the undertaking prior notice of ingpections under article
14, even if ordinary ingpections are usualy announced in advance. Today, the mgority of
ingpections pursuant to a binding decision are surprise inspections®™. However, the competent
competition authorities of the Member States must be given prior notice (Article 14(2) and (4) of
Regulation 17).

There have been discussions about the legdity of surprise inspections. Proposals have been made
under which the Commission would be forced to apply to the ECJ for leave to make a surprise
investigatiorf™. The legdlity of these inspections was findly laid down in Nationa Panasonic. In
this case the gpplicant cdamed that surprise inspections infringe aticle 8 of the ECHR, in
particular as regards the right to receive advanced natification of the intention to gpply a decision
againg it*2. The Court held that fundamental rights form an integral part of the generd principles of
law, the observance of which the Community Courts must ensure. However, the am of the
powers given to the Commission in aticle 14 of Regulation 17 is to prevent competition from
being distorted to the detriment of the public interest, individua undertakings and consumers.
Accordingly, surprise ingpections were hed not to infringe the fundamenta rights of the
undertakings and in order to defend the public interest, they were seen as exceptions to the
principle of non-interference by public authorities™.

The legdity of dawn-raids has not only been discussed in reaion to the ECHR, but dso in
relaion to the Commisson’s wide powers under Regulation 17. When the Commission garted to
carry out its surprise ingpections, it was easy for the undertakings to gpprehend the Commission’s
actions as an expangon of its dready very wide powers. However, as the dawn-raids are carried
out within the legd limits of Article 14 of Regulaion 17, (article 14 does not necessarily imply
prior collaboration on the part of the firm and the Commisson must not give the undertaking prior
notice of inspections under article 14), the argument must be seen asiill-founded.

1.3.3 Oral explanations on the spot

% Blanco, EC Competition Procedure, at p. 144.

¥ Fabbrica Pisanav. E.C. Commission (1980) 2 C.M.L.R. 354 at paras. 10-11.

“ Blanco, EC Competition Procedure, at p. 128.

*! Joshua, The Element of Surprise..., (1983) 8 E.L.Rev. 3, a p.6.

*? National Panasonic (U.K) v. E.C Commission, (1980) E.C.R. 2033, (1980) 3 C.M.L.R. 169 a para17.
* |bid. at paras.18-20.

16



The Commission’ s ingpection powers are set out in article 14(1) of Regulation 17. Asthe powers
st down in aticle 14 (1)(a)(b) and (d) have aready been or will be andysed under more
appropriate headings™, | will at this point only discuss aticle 14(1) (¢) “ to ask for ord
explanations on the spot”.

The am of seeking ord explanations on the spot is to facilitate the ingpections by obtaining
additiond information. The Commisson can ask about anything in connection with the subject
meatter of the ingpection e.g. the location or interpretation of a certain document. However, the
Commission cannot ask questions more appropriate to a forma request for information under
aticle 11 of Regulation 17, as in that case, the procedural safeguards mentioned in that article
must be observed.

The ord explanation should not be seen as a cross-examination but as a friendly exchange of
information, which can be a beneficia opportunity for the undertaking to state its views™. If the
Commission has not found documents proving the dleged infringements and the ord explanations
of the undertaking prove to be convincing, this can influence the subsequent course of the
investigation and the Commission might decide to close its file on the case. The representatives of
the undertaking should therefore not miscal culate the importance of ora explanations just because
they can not be compelled to respond to the Commission’s questions. Further, a refusa to
provide an explanation can be regarded as opposition to the inspection®® and a refusad to reply
and incorrect replies to a request for ord explanations are penaised under article 15(1)(c) of
Regulation 17.

1.4 Fines

1.4.1 Introduction

The Commission can impose fines on the undertaking in accordance with articles 15 and 16 of
Regulation 17. The purposes of the fines are to impose a pecuniary sanction on the undertaking
for the infringement as well as to prevent a repetition of the offence™. By virtue of artidle 15(1),
the Commisson may impose fines for procedura infringements of Regulation 17 and article 16
gives it the right to impose periodic pendty payments. Article 15(2) gives the Commisson the
power to impose a fine not exceeding 10 per cent of the turnover in the preceding business year
of each undertaking that, intentiondly or negligently, has infringed articles 85(1) or 86 of the
Treat. The Commisson enjoys a wide discretion both as to whether a fine should be imposed at
adl, and asto the leve of the fine. Even if the CH has been unwilling to limit or reduce the wide
discretion enjoyed by the Commissiort®, the undertaking can dways try to chalenge the level of
thefinein an “article 173 procedure’.

“ The power in article 14(1) (a) and (b) (giving the Commission the right to examine and copy extracts from
books and other business records) has already been dealt with abovein 1.2.2 and will also be discussed in
Chapter 3. Article 14(1) (d) will be analysed in 2.4, asthe right to enter any premise, land and means of
transport of undertakingsis a power more connected to the rights of undertakingsin thisarea. An analysis at
this stage would only constitute a repetition of what | already have said or intend to say.

“® Joshua, The Element of Surprise..., (1983) 8 E.L.Rev. 3, a p.12.

“®1bid.

“" Article 15(2) of Regulation 17: Mark Furse, Fines and the Commission’s Discretion, (1995) 2 E.C.L.R 110 at p.
110.

“8 lvo van Bagl, Fining ala Carte: The Lottery of EU Competition Law, (1995) 4 E.C.L.R 237 at p.239.
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1.4.2 The Guidelines on setting of fines

The leve of fines has increased seadily over time. In Pioneer it was held that the Commission
may a any time adjus the levd of fines and without giving any prior notice, impose a fine far
more heavier than under its previous practice®. As a consequence, undertakings have demanded
the Commisson to make clear on what grounds the level of fines is caculated. They want the
Commission’s fining policy to be more trangparent and it has even been cdls for giving the
impartid Community Courts, and not the Commission, the power to impose the fines®. As a
regponse to this criticism, the Commisson in January 1998 published the Guiddines on Setting
Finesfor Infringement of Anti-trust Legidatior™. The guideines aim a cresting trangparency both
with respect to companies and with respect to the ECJ by making it possible to strengthen the
coherence of the Commisson's fining policy. In this new system, a base sum defined with
reference to the duration and the gravity of the infringement (these are the only criteria mentioned
in article 15(2) of Regulation 17) will be caculated. This sum will then be raised when aggraveting
circumstances exist or reduced to take account of attenuating circumstances. In assessng the
gravity of the infringement, account is to be taken to its nature®, its impact on the market and the
gze of the rdevant geographic market. The infringement will then be put into one of three
caegories minor infringements (likdy fines 1.000 ECUs to 1 million ECUs), serious
infringements (likdy fines: 1 million ECUs to 20 million ECUs) and very serious infringements
(likey fines above 20 million ECUs). As regard duration, infringements of short duration (less
than one year) do not increase the amount of fines but infringements of medium duration (one to
five years) and infringements of long duration (more than five years) will increase the amount
determined for gravity with up to 50 per cent and 10 per cent respectively. The basic amount will
then increase when aggravating circumstances such as refusd to co-operate with the Commission
in carrying out its investigations, retaliatory measures againgt other undertakings and repesated
infringements, exis. The amount will be reduced where atenuating circumstances such as a
passve role in the infringement, termination of the infringement as soon as the Commisson
intervenes and infringements committed as a result of negligence, exis. Other mitigating
circumstances to be taken into account are difficult trading circumstances, such as a mgor
recession in the relevant industry, and the existence of a compliance programme>. The find
amount caculated can not in any case exceed 10 per cent of the world wide turnover of the
undertakings.

1.5 Conclusion

** Musique Diffusion Francaise SA (Pioneer) v. E.C.Commission (1983) E.C.R 1825, (1983) 3C.M.L.R. 221 a
para. 109.

* |vo van Badl, Fining ala Carte, (1995) 4 E.C.L.R. 237 a p. 243.

*! Official Journal C 009, 14/01/ 1998 p. 0003-0005 and Commission press release |P (97) 1075 of 3 December
1997, (1998) 4 C.M.L.R. Antitrust Reports 1-196, January 1998, part 1 p. 8-11.

%2 |nfringements falling within the categories referred to in article 85(1) e.g. price fixing, sharing markets and tie-
ins, are seen as infringements particularly seriousin nature, Furse, Article 15(2) of Regulation 17: Fines and
the Commission’s Discretion, (1995) 2 E.C.L.R. 110, at p.111.

%% See more about the importance of compliance programmes when to determine the level of finesin “4.3, Why
do Companies need compliance programmes?’ andin “4.6, Violations of the Compliance Programme”.
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Nationd courts, national competition authorities and the Commisson, dl have the power to
enforce the Community competition law. However, this essay will concentrate on the man
powers given to the Commission to enforce Articles 85 and 86 of the Treaty, as described in
Articles 11, 14 and 15 of Regulation 17. These powers make the Commission the guardian of the
Treaty asregards the EC competition law.

Besdes the rules set down in Regulation 17, the Commission must take into account the case law
of the Community Courts as wdl as severd important principles (eg. the principle of
proportiondity, the principle that adminigtrative measures must be lawful and the right to a fair
hearing) when enforcing the EC competition law.

The adminigtrative process described in Regulation 17 is divided into three separate stages: the
invedtigative stage, the decison stage and the pendty dage. Even if the procedure is
adminidrative in nature, the rights of defence must be respected in cases that might lead to the
impogtion of fines.

The Commission can ask for dl “necessary” information under article 11 of Regulation 17. Even if
it is the Commission that decides whether a document is necessary or not and even if the CH is
quite unwilling to limit this discretion enjoyed by the Commission, requests for information under
aticle 11 can not be criticised for being executed without safeguarding the rights of the
undertakings. The Commission is forced to respect the rights of defence, as it must sate the legd
bas's and the purpose of the request, only ask for information set out in the request and observe
the principle of proportionality. The only threets to the undertaking' s rights of defence are the so-
cdled “fishing expeditions’, but as it must exist an indication of the identified infringement before
the Commission can take action, these can aso be avoided.

As aticle 14 of Regulation 17gives the Commisson even gregter investigative powers than is
afforded to it under article 11, it is interesting to see whether the Commission gpplies it correctly,

thus, does it respect the rights of defence when applying it? The article has been examined in a
number of cases in which undertakings have dam that it might be contrary to the rights of
defence. In Hoechst the ECJ held that when gpplying article 14, regard must be had to the rights
of defence, as they must be observed aso in the preliminary/inquiry stage of the procedure™. The
am of the powers in article 14(1) is to enable the Commisson to ensure that the rules on
competition are gpplied in the Common Market. For that purpose it must be empowered to
undertake investigations to bring to light any infringement of articles 85 and 86 of the Treety. The
ECJ continued and held that even if the scope of the investigations may be very wide and include
the right to enter any premises (without such power it would be impossible for the Commission to
obtain necessary information when the undertaking refused to co-operate), the rights of defence
are adequately protected®™. The reason is that the Commisson must specify the subject-matter
and purpose of the investigation as well as respect the appropriate procedurd rules laid down in
nationd law when it undertakes an investigation with assstance of the nationd authorities under
aticle 14(6) Regulation 17°°. To sum up, the ECJ recognises that the existing procedural

safeguards in aticle 14 are sufficient to protect undertakings' rights of defence. However, it

* Hoechst AG v. E.C Commission, (1989) E.C.R. 2859, (1991) 4 C.M.L.R. 410 a para. 16.
* Ibid. at paras. 25-27.
% |bid at paras. 28-34.
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remains to be seen whether this is correct in relation to dl of the different rights of defence”.
Whatever the casg, it is not recommended to try and stop the investigation from taking place by
ddaying it or by asking for an interim rdief as this only will be seen as opposition, resulting in fines
being imposed on the undertaking.

Finaly, the Guiddines on Fines have created a longed for trangparency in the area of fines
impaosed by the Commisson. Thisis more or less in line with the recommendations of the House
of Lords Select Committee on the European Communities®. The Committee wants the
Commission to fully set out the reasons for the fines being imposed, making them more open to
review by the CFI*°. However, the guidelines do not interfere with the Commission’'s wide
discretion as to the setting of the amount of the fines. This discretion is only limited by the principle
of proportiondity, the principle of non-discrimination and judicid review®. However, it is
disputed as to whether the latter can be seen as a limit, as the Community Courts appear to be
hesitant to reduce the wide discretion of the Commisson.

Chapter 2. Therightsof undertakings
in the competition procedure

2.1 Introduction

As has dready been explained, to counterbalance the investigative powers of the Commission,
the undertakings are afforded certain procedural guarantees”. When applying Articde 11 of
Regulation 17, the Commission can only ask for information set out in the request, and it must
date the legd basis and the purpose of a request and aso the pendties provided for in Article
15(1)(b) for supplying incorrect information. When carrying out an ingpection under Article 14(2)
and (3) of Regulation 17, the Commission must produce an authorisation or an order specifying
the subject matter and purpose of the investigation and the pendties provided for in Articles
15(1)(c) and 16(1)(d) and the right to have the decision reviewed by the Court of justice.

However, when Regulation 17 was drafted in 1962, little interest was paid to protect any other
rights of the undertakings. In consequence, the Community Courts have been caled upon to Sate
what rights exist for undertakings under the Commission’s investigative procedure in competition
Cases.

%" See more about thisin Chapter 2.

% The Committee writes reports and gives opinions and recommendations on different Community subjects
and highlights the coming trendsin (amongst other things) the EC competition law and policy. The Committee
seems to have a significant impact on the Commission and the Member States. Virtually all the
recommendationsthat it gavein its report on competition in 1982, were implemented shortly after the report
was published. Read more about the Committee’ swork in Alan J. Riley, EC Competition Procedures Re-
evaluated: The House of Lords Reports, (1994) 5E.C.L.R. 247.

* Alan J. Riley, EC Competition Procedures Re-evaluated: The House of Lords Reports, (1994) 5 E.C.L.R. 247
at p.249.

® |vovan Badl, Fining alaCarte..., (1995) 4 E.C.L.R. 237 at p. 238.

®! See under 1.2.2 and 1.3.1, where these procedural guarantees are described more in detail.
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Briefly, the Community Courts have accepted a limited form of a right to remain slent and a
privilege againg sdf-incrimination, resulting in a discusson in the doctrine amongst a hand full of
writers about whether these rights can be further extended. | will aso discuss the right to legd

representation during an inspection and whether there might exist a protection of commercia

premises agang investigations by public authorities. Findly, the right to be heard and the tasks
and powers of the Hearing Officer will be andysed.

The Community Courts familiar pattern of andyssin "rights cases’ is to identify the heritage of a
specid right in the international legal order and in the legd orders of the Member States™.

Further, they condder whether to give priority to an effective enforcement or whether to give

preference to any of the fundamenta rights. The result of this balancing seems to depend upon a
what stage of the proceedings the undertaking finds itsdf. Consequently, the level of protection
varies at different stages of the procedure. In the investigative stage, the rights and protection of
the undertakings are quite wesk following the fact-finding role of the Commisson, but as the
Commission’s acts evolve more into those of a judicia body, the trend towards a stronger

protection becomes eminent.

Accordingly, undertaking's are afforded a strong protection of their right to be heard, while the
other rights (which are mainly activated in the investigative stage of the procedure) must give way
to the need of an effective enforcement and are therefore not equally well protected.

Finaly | want to remind the reader of the fact that as a result of alack of case law in this area of
compstition law and because the discussion in the doctrine has been limited to a handful of
writers, it is impossble to give any clear answers regarding the rights | have chosen to discuss.
Consequently, in some cases | have l€eft it to the reader to draw his own conclusions.

2.2. Theright toremain silent and the
privilege against self-incrimination.

Undertakings are obliged to co-operate actively and make avalable to the Commisson al
informeation relating to the subject-matter of the investigatior™. However, Regulation 17 does not
express any right of silence or any right on the part of the firm to refuse to incriminate itsdf. When
Regulation 17 was drafted, the Internd Market Committee of the European Parliament proposed
that the right of slence and the privilege againgt sdlf-incrimination should be afforded to dl private
parties and companies involved in competition proceedings before the Commissior™. However,
the proposal of incorporating the rightsin Regulation 17 was regjected by the Council of Minigters,
as there were too many differences regarding the recognition of the principlesin the legd systems
of the Member States™. It was dso believed tha if undertakings had those rights, the
Commisson would have problems, in the absence of full search powers to obtain enough

% Josephin Shaw, Recent Developments in the field of Competition Procedure, (1990) E.L.Rev., 15(4), at p. 332.
% Orkem SA v. E.C Commission, (1989) E.C.R. 3283, (1991) 4 CM.L.R. 502 at para. 27.

% Thomas Jestaedt, The Right to Remain Silent in EC Competition Procedure, in Rights of Defence and Rights
of the European Commission in EC Competition Law, a book of the speeches held on the Symposium
organised on 24 and 25 January 1994 by the European Association of Lawyers, at p.113.

% Thomas Jestaedt, The Right to Remain Silent in EC Competition Procedure, in Rights of Defence and Rights
of the European Commission in EC Competition Law, a book of the speeches held on the Symposium
organised on 24 and 25 January 1994 by the European Association of Lawyers, at p.113.

21



evidence of infringements®, as the Commission then would have to rdy on the undertakings
involved to provide it with the rlevant evidence. Instead, the Council left it to the ECJ to decide
the levd of protection afforded to undertakings when compelled to disclose information following
articles 11(5) or 14(3) of Regulation 17.

About thirty years after the proposal of incorporation, the ECJ was finaly caled upon to consder
whether a privilege agang sdf-incrimination exigts in the fact-finding sage of the Commission
proceedings. In Orkem®, the ECJ followed its familiar pattern in “rights cases™® and looked at
whether any common legd principle of Community law, as recognised in most of the Member
State™, acknowledged a right for undertakings not to provide information that can be used to
incriminate them. A comparaive andyss of the legd sysems of the Member States was
conducted and the advocate genera found that in generd, the laws of the Member States only
grant this right to private parties charged with an offence in crimind proceedings. The Court
therefore concluded that a generd right to remain slent does not exist for legd persons in
Community competition law™.

The Court aso held that neither the wording of article 6 of the ECHR™ (which an undertaking in
the Commission’s investigation procedure can rely on), nor the decisions of the European Court
of Human Rights, indicate that article 6 of the ECHR upholds the right to remain dlent or the
privilege againgt salf-incrimination’.

However, as the ECJ did not want to smply refuse to recognise a privilege againg sdf-
incrimination, it further conddered whether certain limits on the Commisson’s invesigation
powers were implied by the need to safeguard the rights of defence. It came to the conclusion
that the Commission must protect some of the rights of defence even in the prdiminary stage of
the proceedings and it may therefore not compel the undertaking to provide answers that can
involve an admisson on its part of the existence of an infringement. Therefore, questions regarding
unspecified acts or generd measures regarding the adleged infringements usudly violate the
undertaking's rights. Questions seeking clarification on “every step or concerted measure which
may have been envisaged or adopted to support such price initiatives’ or require disclosure of the
“detalls of any system or method which made it possible to attribute saes targets or quotasto the

% For example, if an undertaking, in accordance with its right to remain silent and a privilege against self-
incrimination, had the right not to answer a certain question put to it by the Commission, the Commission
would not be able to get all theinformation it needed to support the alleged infringement and consequently
not being able to make of all of its search powers.

¢ Orkem SA v. E.C Commission, (1989) E.C.R 3283, (1991) 4 CM.L.R. 502.

% See under 2.1 Introduction where this familiar pattern is explained in detail ed.

% Fundamental rights form an integral part of the general principles of Community law: the fundamental rights
are therightsthat derive from the constitution of the Member States and the European Convention on Human
Rights (Walter van Overbeek, The Right to remain Silent in Competition investigations..., (1994) 3E.C.L.R. 127
a p. 131) andin Case 4/73 Nold v. E.C. Commission, (1974) E.C.R. 491, the ECJ held that the fundamental right
form an integral part of the general principles of Community law.

" Orkem SA v. E.C Commission, (1989) E.C.R. 3283 (1991) 4 C.M.L.R. 502 & paras. 28-29.

™ Article 6(1) of the ECHR reads as follows: “In the determination of his civil rights and obligations or of any
criminal charge against him, everyoneis entitled to afair and public hearing within areasonable time by an
independent and impartial tribunal established by law”.

"2 Orkem SA v. E.C Commission, (1989) E.C.R. 3283, (1991) 4 C.M.L.R. 502 at para. 30.
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paticipants’ are examples of questions that would be annulled®. However, purely factua
guestions do not enjoy the protection againgt sdf-incrimination.

Since Orkem, there has been a further development, which may lead to a full recognition of the
right to remain slent and the privilege againgt sdf-incrimination. In Funke™, the Court of Human
Rights held that article 6 of the ECHR, at least for someone charged with a crimind offence, may
be congrued as to cover the right to remain slent and the privilege againg sdf-incrimination. In
January 1980, three Strasbourg customs officers, acting on information from the tax authoritiesin
Metz, searched the house of Mr Funke, a German nationd living in France. During the search, Mr
Funke was asked to produce bank statements of his accounts in foreign banks, which he refused.
He was fined 1,200 FRF and was ordered to produce the statements. The customs authorities
aso made an gpplication to have him committed to prison. Mr Funke clamed that, as the
authorities had brought criminal proceedings againg him, trying to compel him to co-operate in a
prosecution againgt him, they had violated the right not to give evidence againgt onesdlf, a generd
principle inherent in article 6(1) of the ECHR™.

The European Court of Human Rights held that, even if not expressed in article 6 of the ECHR,
the right to remain slent and the privilege againg sdf-incriminations are rights inherent in the article
and in this case these rights had been breached™. Further, these principles are not only applicable
to crimind procedures in a drict sense, but also to adminidrative procedures, such as cusoms
law:

“the special feature of customs law cannot justify such an infringement of the right of
anyone charged with a ‘criminal offence within the autonomous’” meaning of this
expression in Article 6, to remain silent and not to contribute to incriminating himself”
The concluson would be that as Community competition law is held to be adminidrative in
nature”, Article 6 of the ECHR, which is hdld to include the right to remain silent and the privilege
agang sdf-incrimination, aso applies to the Commisson’s competition procedure, especialy
sance there are those that believe that a pendty of 10 per cent of the annud turnover of the

™ \bid. at paras. 32-41

™ Case of Funkev. France, Series A No 256-A.

" bid. at para. 41.

| bid.

" An autonomous interpretation of Article 6 of the ECHR means that a certain word, e.g. “criminal charge”
should be interpreted independently and give effect to the over all purpose of the Article, which isto protect
the rights of individuals.

8 bid. at para. 44. It might be interesting to know the reason why French Customs law was held to be criminal
in nature, even if thisleads usto adiscussion about the interpretation of the ECHR and to further cases
decided by the European Court of Human Rights. When deciding the nature of a procedure (whichis
important in order to see whether Article 6 of the ECHR is applicable), the European Court of Human Rights
has held that the important thing is not what the procedure is classified as, but the nature of the offence and
the degree of severity of the penalty that the person concerned risksincurring (Engel judgement, Court of
Human Rights, 8 June 1976, series A No 22, at para. 82). A penalty which is both deterrent and punitive,
suffice to show that the offenceis, in terms of Article 6 of the ECHR, criminal in nature (Oztiirk judgement,
Judgement of 21 February 1984, Series A No 73, paras. 48-50) In the Funke case, afine of 1200 FRF was seen
as deterrent and punitive, and consequently, the procedure, in this case, was seen as criminal in nature. See
also: Walter van Overbeek, The Right to Remain Silent, (1994) 3E.C.L.R. 127.

" See Hoffman LaRoche AG v. E.C. Commission, (1979) E.C.R. 461, (1979) 3C.M.L.R. 211 a para. 9 and Article
15(4) of Regulation 17.
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undertaking involved (Article 15(2) of Regulation 17) is definitely seen as both deterrent and
punitive®.

There are arguments™ that Funke can be applied directly to the Commission’s competition law
procedure, and thereby supersede Orkem. One indication of this is could be that the advocate
gened in Orkem looked to tax and customs law in certain Member States that did not have
competition rules a the time, in order to determine whether aright to remain slent was recognised
in these countries®. However, the Funke judgement can only supersede Orkem to the extent to
which judgements of the European Court of Human Rights have any legd effects on the ECJ. The
European Union as such is not a party to the European Convention on Human Rights (even if its
Members are), but in 1977, the European Parliament, the Council and the Commission jointly
declared that they would respect the fundamenta rights derived from the conditution of the
Member States and the European Conventiorf®. Furthermore, the ECJ has dtated that the
Community cannot accept measures, which are incompatible with the observance of human rights
recoghised and guaranteed by the European Conventiorf®. Because of this development, it hes
been argued® that the Community Courts should bring their interpretation of 6(1) of the ECHR
into line with that of the European Court of Human Rights in Funke. 1t would be inconsistent to
accept Orkem as valid case law and not to follow Funke, as this would not be compatible with
the observance of a human right recognised and guaranteed by the European Conventiorf®.

At least a the present time, Funke can probably not be extended beyond crimina proceedings,
that is, Article 6 of the ECHR can only apply to crimina proceedings and civil proceedings as
understood by the case law of the European Court of Human Rights, and as the EC Compstition
law proceeding is held to be administrative in nature®”’, the article cannot be applied here. Thisis
further supported by Otto BV v. Postbank N.V.%, where the ECJ held that undertakings can not
rely upon the right to remain slent in relaion to economic offences, in particular infringements of

% Walter van Overbeek, The Right to Remain Silent, (1994) 3E.C.L.R. 127 at p. 130.

# Thomas Jestaedt, The Right to Remain Silent in EC Competition Procedure, in Right of Defence and Rights
of the European Commission in EC Competition Law, Sympaosium organised on 24 and 25 January 1994 by the
European Association of Lawyers, at p.118 and Walter van Overbeek, The Right to Remain Silent, (1994) 3
ECL.R 127 a p. 132-133.

¥ Thomas Jestaedt, The Right to Remain Silent in EC Competition Procedure, in Right of Defence and Rights
of the European Commission in EC Competition Law, Sympaosium organised on 24 and 25 January 1994 by the
European Association of Lawyers, at p.118. However, the advocate general in Orkem came to the conclusion
that there exists no general right to remain silent for legal personsin Community competition law, see further
the second paragraph of 2.2. Theright to remain silent...

# Walter B.J. van Overbeek, The Right to Remain Silent in Competition I nvestigations: The Funke decision of
the Court of Human Rights makes Revision of the ECJ s case law Necessary, (1994) 3E.C.L.R. 127 at p.131.

% ERT v. DEP (1991) E.CR. 11-2925 at para. 41.

¥ Walter van Overbeek, The Right to Remain Silent in Competition Investigations..., (1994) 3E.C.L.R. 127, at
p.133, Thomas Jestaedt, The Right to Remain Silent in EC Competition Procedure, in Right of Defence and
Rights of the European Commission in EC Competition Law, Symposium organised on 24 and 25 January 1994
by the European Association of Lawyers, at p.118.

% Walter van Overbeek, The Right to Remain Silent in Competition Investigations..., (1994) 3E.C.L.R. 127, at
p.132.

¥ Hoffman LaRoche AG v. E.C. Commission, (1979) E.C.R. 461, (1979) 3C.M.L.R. 211 at para. 9 and Article
15(4) of Regulation 17.

% Otto BV v. Postbank N.V., (1993) E.C.R. |-5683.
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competition law®, and in Société Général ®, the CFI confirming previous Community case law
(i.e. Orkem) without even mentioning Funke. Thus, it seems as if the CFl denies any
consequences of Funke in the Community sohere and that Orkem is ill vaid case law.
Consequently, undertakings do not have a generd right to remain slent and a privilege againgt
sdf-incrimination, but they do not need to answer questions regarding unspecified acts or generd
measures.

2.3 Theright to necessary legal representation

When the Commission officids have arrived and the firm has decided that it will co-operate with
the invedtigation, the undertaking is given the opportunity to telephone or send for its in-house or

out-house lawyer or lega adviser for assstance. However, this right cannot limit the investigation
powers of the Commission and an inspection carried out without awaiting the arrival of a legd

adviser is consdered legd. If the firm has an in-house lawyer, it is normd to wait only five minutes
until he arrives™ and in the case of surprise inspections, the ingpectors may agree to wait a
reasonable time (which never is more than an hour according to Blanco™) until a lawyer arives.

The ingpectors will only wait if the undertaking can guarantee that al business records will reman

in the same place and that they will not be prevented from entering the premises™. If advanced

natice has been given of the ingpection, the ingpectors will not wait for alawyer.

Consequently, the undertaking's right to have a lawyer present during investigations is a very
limited, next to non-exigent right. Would it not be possble to dretch the narrow time limits
mentioned above in order to make this rather serious and unpleasant Stuation fed less stressful for
the undertaking? Remember, theoreticdly, an investigation can be carried out in companies which
are not themsalves under investigation for an infringement but which are smply being investigated
because they may hold information which is necessary for the investigation.

As legd representation during the investigation is of red vaue to the companies involved, the
European Association of Lawyers has suggested that companies should be alowed a reasonable
delay before the beginning of the invedtigation to dlow ther lawyers to reach the premises.
Further, it suggests that the Commission should undertake never to close the investigation before
the arrival of the lawyer on the premises. Also, if it would not be possible to postpone the
beginning of the invedtigation until the arrivd of the lawyer, undertakings should a least be
alowed to have ther lawyers present when the Commission decides to question any member of
the personnel or to remove documents™.

¥ |bid at para. 11.

% Case T-34/93 Societé Générale v. E.C. Commission, (1995) E.C.R. 11-545, (1996) 4 C.M.L.R. 665 at paras. 71-74.
®! Joshua, The Element of Surprise..., (1983) 8E.L.Rev. 3, at p. 9.

% Blanco, EC Competition Procedure, at p. 143.

% |bid. at p. 143.

% «| jvre Blance”, Rights of Defence and Rights of the European Commission in EC Competition Law,
Symposium organised on 24 and 25 January 1994 by the European Association of Lawyers, at p. 350-351.
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2.4 Theright to enter any premises

As Regulation 17 does not in any way limit the ingpectors right of access to the undertaking's
business premises, they have free access to dl buildings, land and vehicle of the undertaking
(Article 14(1)(d) of Regulation 17). This includes access to al cupboards and office equipment,
including computers.

However, the Commission can never on its own force itsdf entry to the undertaking's premises,
but the undertaking will have to pay fines under articles 15 and 16 if it refuses the Commission
entry. Consequently, as the Commission has no power to enter the premises of the undertaking
by force or by breaking open locked desks and filing cabinets, nationa authorities are required to
give the Commission the assstance it needs to carry out the ingpection, should an undertaking
oppose the invedtigation (Article 14(6) of Regulation 17). In England, the nationd officids
normaly apply for a court order (eg. a search warrant), which gives it and the Commission the
right to enter the premises of the undertaking™. In Sweden, the presence of the officids of the
Kronofogdemyndigheten gives the Commission the right to enter the relevant premises.

Undertakings have clamed that there exids a protection of commercid premises agangt
investigations by public authorities. They base this opinion upon the NiemietZ® judgement by the
European Court of Human Rights, where the latter held that article 8 of the ECHR a0 treats
business premises (in this case a lawyer's chambers) as inviolable®. Mr Niemietz, a lawyer, had
his office searched by the police and by representatives of the Freiburg public prosecutor’s office
as pat of crimind proceedings indituted againgt one of his clients. The Court held that “the
respect for private life’ in article 8 of the ECHR includes to a certain degree the right to establish
and develop relationships with other human beings. Further, this interpretation of “private life’
includes activities of a business nature since firdly, the mgority of people have the greatest
opportunity of developing relaionships with other people in the course of their working lives and
secondly, it is not dways possble to disinguish dearly an individud’s busness life from his
private life®. The Court of Human Rights continued and stated that the word “home’ in certain
Contracting States, has extended to include business premises, which is consonant with the object
and purpose of article 8, namdy to protect the individud againgt arbitrary interference by the
public authorities. Also, including business premises in the protection prescribed in article 8 of the
ECHR would not in any way limit the Contracting States, as they will till have the opportunity to
“interfere’ to the extent permitted by article 8(2) ECHR, that entitiement becoming even more
far-reaching if business premises are involved™.

To sum up, has the Community Courts followed the interpretation of the European Court of
Human Rights on this issue or may we once more witness a disagreement between the

% Blanco, EC Competition Procedure, at p. 145.

% Case of Niemietz v. Germany, Series A No 251-B.

9" Case of Niemietz v. Germany, Series A No 251-B, confirmed in Funkev. France, Series A No 256-A.
% Case of Niemietz v. Germany, Series A No 251-B at para. 29.

# |bid. at paras. 30-31.
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Community Courts and the Court of Human Rights on the level of protection afforded to
undertakings in this adminigtrative proceeding?

In Hoechst the ECJ held, after concluding that the legal systems of the Member States differ
condderably on this point, that the fundamenta right to inviolability of the home cannot be
extended to commercia premises™®. Consequently, no generd principle applicable in the nationd
laws of the Member States can be used in the Community lega order regarding protection to
business premises. However, the Commisson has no power to ingpect the homes of executives
or directors as this is protected by article 8(1) of the ECHR and undertakings are entitled to a
certan degree of protection following the principle of proportiondity, condituting a generd
principle of Community lawv™™.

2.5 Theright to be heard

Undertakings involved in competition proceedings should be trested in accordance with the
principle of equdity of arms, i.e. undertakings knowledge of the relevant case must be the same
as that of the Commissiont®. Consequently, the right to be heard must be respected in the
decision stage of the Commission’s administrative proceedings'®. The audi alteram partem
principle™ is implemented in article 19 of Regulation 17 and the undertaking may request for a
hearing, giving it the opportunity to make its views known on the objections againg it. The
Commission has dso adopted a Regulation on the hearings provided for in Article 19(1) and (2)
of Regulation 17'%. The regulation deals with four issues: the hearing of the accused undertakings
(Articles 1 to 4), the hearing of third parties (Article 5, which basicdly repeets the wording of
Article 19(2) of Regulation 17), the organisation of ord hearings (Articles 7 to 9) and the
rgections of complains (Article 6).

The hearing is essentialy a written procedure. Once the undertakings have had the opportunity to
submit their written comments, the Commission is not obliged to hear them oraly'®. However,
undertakings must be heard if they have made a request of being heard ordly and can show a
aufficient interest in giving its views ordly. The latter requirement is not necessary if the

1% Joined cases 46/87 and 227/88 Hoechst AG and Dow Benelux v. E.C Commission, (1989) E.C.R. 2859, (1991)
4CM.L.R. 410 at paras. 17-18.

1%L | bid. at para. 19.

12 The equality of arms principle was established in the Soda Ash judgements, see 3.4.4 The Soda Ash
judgements.

1% Hoffman-LaRoche v. E.C Commission, (1979) E.C.R. 461, (1979) 3C.M..L.R 211 at para. 9. It cannot be
respected in the investigative stage of the proceedings, as the Hearing takes place (ifit is decided that a
hearing should take place) first since the statement of objections has been served, that isin the decision stage
of the proceedings. In the investigative stage, undertakings have the right to express their views and
exchange information with the Commission’ s official s during the part of the procedure which iscalled “oral
explanations on the spot”, see further 1.3.3.

% The audi alteram partem principleisapart of theright to afair trial as guaranteed by Article 6(1) of the
ECHR.

1% Commission Regulation 99/63/EEC of 25 July 1963 on the hearings provided for in Art. 19(1) and (2) of
Council Regulation 17.

1% Mark van der Woude, Hearing Officers and EC Antitrust Procedures: The Art of Making Subjective
Procedures more Objective, (1996) C.M.L.Rev. 531-546 &t p. 535.
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Commission intends impose fines or periodic pendty payments'”’, as this in itsdf is sufficent to
give rise to the right to be heard. If the undertaking does not request for a hearing, the
Commission is free to decide whether or not to make such arrangements. However, it can never
compel the undertaking to attend a hearing.

In practice, the Commission often arranges for a hearing to be made as it tends to interpret
“sufficient interest” generoudly and in the mgjority of cases, has the intention to impose a fine'®,
Article 9(3) of Regulation 17 provides that the ord hearings are not public, and therefore it is
possible to hear persons separately in order to protect business secrets.

As this stage of the procedure is not investigative, the Commisson must rely on the facts and
arguments put forward in the statement of objections when asking the undertaking to clarify
something. Also, the Commission can not use the hearing as a means of obtaining informetion that
it could have obtained by exerciang its invedtigative powers under articles 11 and 14 of
Regulation 17'%.

In order to make the ord hearing more objective and impartid by ensuring the protection of the
right to be heard, the office of Hearing Officer was created in 1982. The tasks of the Hearing
Officer are to prepare, organise and conduct the hearing. He is also in charge of the follow-up of
the hearing and prepares a report for the Director-Generd relating to factud issues and the
objections raised againg the undertaking concerned. The report records that no violation of the
rights of defence has been claimed or happened and may give comments on the possible lack of
evidence of the Commission or the withdrawal of certain objections. This report is an internd
document of the Commisson and undertakings can not comment on the findings of the hearing
officer. However, the report does not bind the Commission in any way*™°.

In 1994, the mandate of the Hearing Officer was extended™*, and the latter was given decisiond
powers as an effect of the delegation of some of the Commission’s powers. Article 3 to 5 of the
binding Commission decison authorise the Hearing Officer, acting on behdf of the Commisson,
to decide whether a third party should be allowed to be heard, who is to be heard ordly and
whether certain documents in the Commission’s file should be disclosed in order to ensure the
proper exercise of the right to be heard. Regarding the latter power, the Hearing Officer's
discretion has been limited congderably, as undertakings now (following Soda Ash) have full
access to the Commission's file, with the exceptions of business secrets, internd Commission
documents and other confidentid information (the Hercules exceptions). However, the Hearing
Officer has gill awide discretion as to whether complainants and third parties can obtain certain
documents from the Commission. Article 5 (3) and (4) of the decison incorporates the Akzo-
procedure, which the Hearing Officer has to follow when deciding to give access to documents
that may contain business secrets. This is an important power, as the right to have access to the

197 Commission Regulation 99/63, Article 7.

1% Blanco, EC Competition Procedure, at p.198.

1% |bid. at p. 209.

19 Mark van der Woude, Hearing Officers and EC Antitrust Procedures. .., (1996) C.M.L.Rev. 531, at p. 539.
! Hearing Officer Terms of Reference (Antitrust Proceedings) Decision, Commission decision 94/810/ECSC,
EC of 12 December 1994 on the terms of reference of hearing officersin competition procedures before the
Commission, O.J. L330/67 (21 December 1994), (1995) 4 CM.L.R. 115.
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Commission's file is seen as the essentid precondition of an effective exercise of the right to be
heard™.

By ensuring that due account is taken to dl relevant facts and arguments raised a the hearing,
whether favourable or unfavourable to the parties concerned, the Hearing Officer ensures that the
rights of the defence are respected not only during the hearing itsdf, but during dl stages
thereafter’®,

Finaly, the role of the Hearing Officer is to baance on one hand the need for the Commisson
(acting in the public interest) to take forward a particular case and on the other hand, the need to
respect the rights of defence of the undertakings. Consequently, in order to safeguard the business
secrets of the relevant undertaking, customers or competitors often have to leave the room for a
short time while the undertaking is questioned about this information™. In this way, both the
protection of business secrets and the right to be heard can be respected™™.

2.6 Conclusion

Following the adminigtrative nature of the proceedings and the need to keep an effective
enforcement, the protection given to undertakings at the investigetive stage of the proceeding is
limited. However, as the Commission’s powers at this stage resemble those of ajudicid body, the
protection might need to be stronger than it is today™'°. The European Association of Lawyers
has therefore recommended some changes in order to improve the protection of undertakings
rights in this area and these recommendations will be presented below. The increased power
given to the Hearing Officer has dso strengthen the protection considerably.

In Orkem, the CH acknowledged the existence of a privilege againgt sdlf-incrimination in cases
where the questions posed by the Commisson aimed at reversng the burden of proof. This
limited form of the right puts undertakings in a difficult Stuation, as they often are not in a pogtion
to determine the precise nature of the question posed™’. Consequently, it has been argued that
the Community Courts should follow the judgement in Funke, where the Court of Human Rights
held tha aticde 6(1) of the ECHR contains an unlimited form of the privilege agang sdf-
incrimination and a right to remain dlent. The other sde of the coin is that this would without
doubt render the Commission’'s investigation powers less effective. It would aso force the
Commission to make more use of its power to conduct surprise invesigations, as the rights
mentioned above would make the power of requesting information in article 11 less effective.

The European Association of Lawyers has suggested that the field of application and the scope of
the right to silence should be defined in a more precise manner™®, It therefore suggedts that the

2 K oen Lenaerts and Jan Vanhamme, Procedural Rights of Private Partiesin the Community Administrative
Process, (1997) C.M.L.Rev 531 at p. 541.

'3 See Articles Article 2(1) and (2) of Hearing Officer Terms of Reference (Antitrust Proceedings) Decision,
(1995) 4 CM.L.R. 115.

4 See Article 9(3) of Regulation 99/63.

5 About the conflict between the protection of business secrets and the right to be heard in exceptional
cases, see 3.3.5. Rights Conflicting with the protection of Business Secrets.

% About this discussion, see abovein 1.1.2 The nature of the Commission’s Proceedings.

" Livre Blance”, Rights of Defence and Rights of the European Commission in EC Competition Law,
Symposium organised on 24 and 25 January 1994 by the European Association of Lawyers, at p. 345.

8 | bid. at p. 346.
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pogition of the CFl in Orkem should be adapted to the current Stuation. Since the decison in
Orkem was taken, severa Member States have adopted legidation heavily inspired by article 85
and 86 of the Treaty. Therefore, it can be expected that the competition authorities in these states
will be confronted with the defence of the right of slence. As the position adopted by the ECJin
Orkem was based on the fact that the right to slence was not sufficiently recognised in the
Member States, the comparative analyss of legd systemsin Orkem should be brought up to
date. The European Association of Lawyers adso suggests that the Commission should undertake

to ask clear and precise questions, the nature of which is not miseading™.

Asregards lega representation during the investigations, | do not believe that it istoo much to ask
for the redisation of the suggestions recommended by the European Association of Lawyers. As
Community law stands today, companies under investigation are not fully guaranteed the right to
defend themsdves againg the charges made againgt them. Companies should be dlowed a
reasonable delay before beginning the investigation to dlow its lawyer to reach the premises and
the Commission should never be alowed to close the investigation before the arriva of the lawyer
on the premises. In this way, undertakings would be dlowed a reasonable level of legd
representation.

The positions differ between the Community Court and the European Court of Human Rights dso
as regards the protection of business premises®. Since the power of the Commission to carry
out on-the-gpot investigations is beyond discussion (the power is subject to gtrict rules protecting
the targeted undertaking), it is difficult to motivate the gpplication of article 8(1) of the ECHR, as
interpreted in Niemitz, in the Commisson’'s proceedings'™. As the Commisson is an
adminigtrative body, and not ajudicid one, it must be given full access to the business premises of
an undertaking in order to carry out its fact-finding role effectively. As long as the Commission is
not able to force itself entry to the premises, | believe that in this area, a fair baance has been
achieved between the Commisson’sinvestigative powers and the undertaking' s rights of defence.

Even if there is no forma obligation on the parties to have an ord hearing, it should be seen as a
genuine opportunity to clarify points which have not been settled during the written procedure,
especidly since the parties may not be able to take points before the CFl when they have had the
opportunity at the ord hearing to make known their views on differences of opinion between them
and the Commission'%,

The Sdect Committee of the House of Lords on the European Communities recommended in its
1993 Report “Enforcement of Community Competition Rules’ to increase the powers of the
Hearing Officer in order to contribute to the farness and trangparency of competition
proceedings. The Committee inter alia wanted to increase the number of Hearing Officers and

"9 |bid. at p. 346-347.

122 The European Court of Human Rights held in Niemietz that Article 8 of the ECHR also treats business
premises asinviolable, whilst the ECJinHoechst said that as the Member States differ considerably on this
point, the fundamental right to inviolability of the home cannot be extended to commercial premises. See
further 2.4.

*?1 K oen Lenaerts and Jan Vanhamme, Procedural Rights of Private Partiesin the Community Administrative
Process, (1997) C.M.L.Rev 531 at p. 552-553.

12 K erse, Procedures in EC Competition Cases: The Oral Hearing, (1994) 1 E.C.L.R. 40 at p.42.
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have the Hearing Officer’s report sent to the parties’®®. The 1994 Hearing Officer Terms of
Reference Decision does reflect the House of Lords request to increase the Hearing Officer’s
powers, but not in the way they recommended it to be done. No additiona Hearing Officers have
been gppointed since the present is considered able to handle the work load and the findings of
the Hearing Officer are not going to be made public, as this could make him reluctant to express
himsalf fredy™®.

Even if the recommendations by the House of Lord were not followed, the new terms of
reference offer a mgor contribution to objectivity. Also, by giving the Hearing Officer the power
to take decisons regarding the rights of defence, undertaking's rights in the decison stage of the
proceedings are further protected and improved.

To sum up, as has been rather clear from the previous expostion, in the invedtigative sage, the
procedura safeguards are consderably less numerous. However, as this stage consists of powers
given to the Commisson which resemble those of a judicid body, should not the procedurd
guarantees at this stage be amilar to thosein ajudicia proceeding? The European Court has held
that the rights of defence must be observed in the investigative stage™. So why is the balance
between the Commisson’s powers and the undertakings rights somewhat disturbed a the
investigative stage of the procedure?

Some would say that the reason is probably that the Commission would not be able to execute an
effective enforcement of the competition rules if undertakings were able to stop the Commisson
from entering its premises or from taking copies of relevant business records. However, critics of
the extensve powers of the Commission do regard the persistent view taken by the Court that the
Commission’s procedure is adminidrative in nature, as an excuse for the Commission to keep a
lower standard of legd protection in its own proceedings than would be the case in judiciad
proceedings'?°.

The right answer lies probably somewhere between these two extremes. However, after having
examined the Commisson's powers and the rights of the undertakings in this area (see the
following two chapters), | believe that, without having to rewrite the whole of Regulation 17, a
rather fair baance has been reached. Unless (in order to make a clear distinction between
adminigrative and judicid duties) the Commission is left only with its investigative powers whilst
its right to take decisons on infringements of Articles 85 and 86 of the Treaty is given to the
Community Courts (which would result in a rewriting or far-reaching amendments of Regulation
17), a congtant weighting of interests will be necessary in this areg, as in many other aress, of
Community law.

12 Alan J. Riley, EC Competition procedure Re-evaluated: The House of Lords Reports, (1994) 5 E.C.L.R. 247 at
p.249.

124 Mark van der Woude, Hearing Officers and EC Antitrust Procedures. .., (1996) C.M.L.Rev. 531, at p. 545.

1% Hoechst v. E.C. Commission I11, (1989) E.C.R. 2859, (1991) 4 C.M.L.R. 410 at para. 15, Orkem v. Commission,
(1989) E.C.R. 3283, (1991) 4 CMLR 502 &t para. 33.

12 Joshua, The Element of Surprise..., (1983) 8 E.L.Rev. 3 p.19-20.
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PART Il

Chapter 3. Information: legal professional privilege,
business secrets and accessto thefile.

3.1 Introduction

After having discussed to what extent undertakings are guaranteed any other rights besides the
rights mentioned in Articles 11 and 14 of Regulation 17, | will concentrate on rights concerning
information, which in practice create alot of difficulties as their scope are not generdly known to
undertakings. It is very important for the undertaking to know what informetion it has to disclose
to the Commission and aso what information in the Commission's possession it is alowed to see,
asif acompetitor finds out about for example its business secrets, the effects can be very harmful
for the rdlevant undertaking. Consequently, the Community competition law on business secrets,
legal professona secrecy and access to the file will be analysed. | will ded consderably more
with the complex law surrounding business secrets and access to the Commission's file than with
legd professond secrecy, asthe legd postion concerning the latter is more clarified.

All rights discussed below are activated in the invedtigetive as well as in the decison stage of the
Commissions proceeding. During the investigation, the Commission is likely to obtain confidentid
information and the undertakings involved in the procedure tend to have two conflicting interests
in relation to this defendants want as much information as possible about the alegations held
againg them, but on the other hand, they expect their business secrets to be protected against
disclosure to competitors.

The congtant problem in this area is the need of weighing these two conflicting interess. At the
same time as the undertaking must be dlowed to see dl information involved in the investigation,
the undertaking being investigated must be guaranteed the protection of its business secrets and
confidentid information. These interests must be treated equaly in order to enable the
Commission to perform an effective enforcement. Thisis not an easy task.

The Commisson can gpproach not only undertakings alegedly implicated in an infringement but
dso dl those undertakings in possession of information regarding the infringement™®’. Therefore
the law concerning information in the invetigative procedure is relevant not only for those facing
the risk of infringing the Community competition law, but for agrest group of undertakings.

127 Blanco, EC Competition Procedure, at p. 121-122.
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3.1.1 The scope of " business record”

Article 14(1) () and (b) of Regulation 17 gives the Commisson wide investigation powers to
examine and take copies of or extracts from books and other business records. The definition of
business records is extremely wide and includes al documents relating to the commercid activities
of the undertaking e.g. correspondence, photographs, films, cassettes, computer programs and
their content and videocassette'?®. It adso includes hand-written notes, drafts of not yet finalised
documents and internal notes of meetings not yet set down in forma records. As a rule, a
document is deemed to be a business record if it is found on the premises and in the files of the
undertaking™®.

If aprivate document a first sght seems relevant to the investigation, the Commission is adle to
look at it. Thisis necessary, as the nature of a document only can be determined until after closer
examinaion and the Commisson cannot in advance specify which documents it wants to copy,
unless it has been informed about it in a (often anonymous) complaint. However, documents that
after examination prove to be entirely private, will not be examined any further or copied by the

inspectors'.

The result of thiswide definition of business records is that the Commission can examine and take
copies of next to dl documents in the undertaking's premises. If the Commission could not do
this, its invedtigative power would be dragticaly limited and very serious and secret anti-
competitive practices, such as cartels, would never be disclosed.

3.1.2Limits

The Commission’'s power to examine business records must be limited in order to respect the
rights of defence of the undertakings. A limited use of the information disclosed to the
Commission is dso necessary in order to obtain better and more information because if the
undertaking feds satisfied with the protection afforded to its rights of defence, it will definitdy be
prepared to co-operation more with the Commission.

The limits below only relates to what the Commission is dlowed to copy and take away from the
premises of the undertaking and use in the subsequent stages of the procedure. The Commission
is not limited in any way to what it can see or examing, as it must be dlowed to examine dl
documents in order to decide whether they are a al relevant in the investigative procedure. It
exists five limits to the Commission’s power to examine and copy business records™":

The Commission is only dlowed to copy documents thet relate directly or indirectly to the
subject matter and purpose of the inspection as described in the authorisation or decison.
Otherwise, the Commission would be able to " fish” for evidence of other infringements **.

128 The European Commission’ s powers of investigation in the enforcement of competition law, Office for
Officia Publications of the EC, Luxembourg, 1985 at p. 36-37.

129 Blanco, EC Competition Procedure, at p. 131.

0 bid.

B The putting together of these five limitsis the result of my own conclusion about relevant restrictions to
the Commission’s power to examine and copy business records.

132 See morein detail about this conduct abovein 1.2.2 Article 11 of Regulation 17.
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The Commisson cannot use as evidence information which it has obtained unlawfully if a
finding of unlawfulness was made by the CFI**,

The Commission must make a copy of the rdevant document, as it is not dlowed to take
away the origind document from the premises of the undertaking.

The principle of legd professond privilege™.

Business secrets™®.
If the undertaking considers that the Commission has exceeded its powers and not respected the
limits, it can regigter its protest in the record of the ingpection, which is made once the ingpection
is completed™®. However, it can never prevent inspectors from taking copies, as this will be seen
as disurbing the investigation and is subject to the imposition of fines.
I will now gtart of by discussng legd professond privilege and then carry on to analyse busness
secrets and access to the Commisson'sfile.

3.2 Legal professional privilege

Regulation 17 is slent on the question whether correspondence between a lawyer and his client
can be considered confidentia in the Community competition procedure.

In English law, the principle of legd professond privilege exigs Civil law sysems do not
recognise the lega professiond privilege as such, but a smilar protection is achieved by imposing
on the legd adviser an obligation of “secret professond”™.

In Community law, it has been held in AM & S ** that Regulation 17 must be interpreted as
providing for a protection, which is smilar to the concept of lega professond privilege exigting in
English law. The correspondence between an undertaking and its lawyer forms part of business
records in article 14(1) of Regulation 17 but despite this, some business records, especialy
certain correspondence between undertakings and their lawyers, can be regarded as being of a
confidential nature. Accordingly, the principle that the Commisson has no power to request
copies of documents containing correspondence between undertakings and their lawyers was
established in Community law. The Court based this view on the fact that every Member State

recognises that every person must be free to consult alawyer'®®,

However, in Community law, the correspondence can only be considered confidentid if:

the communi cations have been made for the purposes and in the interests of the client’s rights
of defence, i.e. the legd opinion must be intended as part of the defence of the dient in the
context of proceedingsinitiated by the Commission,

133 Blanco, EC Competition Procedure, at p. 133.

3 Examined in 3.2,

1% Examined in 3.3

138 Blanco, EC Competition Procedure, at pages 132, 147-148.

37 Joshua, The Element of Surprise, (1983) 8 E.L.Rev. 3, at p.15-16.

138 Augtralian Mining & Smelting Europe Limited (AM & S) v. E.C Commission, (1982) E.C.R. 1575, (1982) 2
C.M.L.R. 264, confirmed in Hilti AG v. E.C Commission (1991) E.C.R. 11-1439, (1992) 4 CM.L.R. 16 at paras. 13-
14.

139 AM & Sv. E.C Commission, (1982) E.C.R. 1575, (1982) 2 C.M.L.R. 264 &t para. 18.

0 pid. at para. 21.

34



the communications have been made with an independent lawyer, i.e. the lawyer cannot be
linked to the dlient by an employment contract'*. In English law however, the protection is wider
as communications with an in-house lawyer are dso conddered confidentid.

the communications have been exchanged after the initiation of the Commisson’s procedure
or even prior thet, if they were connected to the subject matter of the procedure™®,

the communications are exchanged with a lawyer entitled to practice before a court in any of
the Member State'*. Consequently, the correspondence with a non-Community lawyer is not
protected. However, this position may well be re-considered if it is to come before the Court in a

new case',

Thus, the Commission will not examine any materid concerned with the preparation of the actud
defence. However, in exceptiona cases, even this type of materia will be examined, i.e. if there

are very good reasons to suspect a fictitious defence or a cover-up™®.

What will hgppen if the only evidence of the existence of e.g. a cartel is to be found in aletter to
an independent lawyer? This Stuation has not yet appeared in any case, but it seems reasonable
to bdieve that the protection is not absolute in a Stuation like this. The Commission has an active
role finding out the truth and a limited departture from the principle of the lawyer-client
confidentidity seems gppropriate when its gpplication would lead to an unreasonable result. This

is aso in accordance with the position in English and American competition law™*.

The judgement in AM & Sdoes not ded with the question when the protection could be lost.
However, Joshua beieves that if the communications between the lavyer and the dlient are
disclosure to third parties outsde the company, this might indicate a waiver of the lawyer-client
confidentidity. Also, if the documents are left in the undertaking's open files, the protection is
probably logt and findly, the protection is presumably aso logt if the advice is sought in order to
bresk Community competition law™*’.

If differences arise about whether or not a certain correspondence is considered confidentia, the
undertaking must prove thet the communications fulfil the conditions mentioned above®. In
trying to do S0, it can give a description of its genera content or produce documents that refer to
that specia correspondence. The Commission will then decide on whether or not these evidences
are sufficient. If they are insufficient and the undertaking refuses to produce the correspondence in
question, the Commission can impose pecuniary pendties®. Even if this seems harsh, the
undertaking can dways ask the Community courts for a review of the Commission’s decison on
confidentidity.

“pid.

2 | bid. at para. 23.

3 |bid. at para. 25.

1% Blanco, EC Competition Procedure, at p.134.

5 Joshua, Information in EEC Competition Law Procedures, (1986) E.L.Rev. Vol. 11, 409 at p.423.
Y0 |id. at p. 424-425.

“Ibid. at p. 424.

8 AM & Sv. E.C Commission, (1982) E.CR. 1575, (1982) 2 C.M.L.R. 264 at para. 29.

9 |bid at para. 31.
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To sum up, the notion of legd professond privilege in Community competition law is redtricted in
many ways. The correspondence with an in-house lawyer or a foreign lawyer (i.e. non-
Community lawyer) is not protected and communications exchanged prior to the initiation of the
proceedings are only protected if they are connected to the subject matter of the procedure. |
believe that some of these limits cause unnecessary damage to the undertaking’ s rights of defence,
especidly since some of the restrictions seem unwarranted.

Given the importance to lega professiond privilege for the repect of the rights of the defence, the
European Association of Lawyers has suggested an extension of the scope of legd professonal
privilege in EC compstition law. The association means that it should extend to the benefit of
foreign lawyer, originating from aforeign bar and who are dso registered with a bar in a Member
State of the Community. It also suggests that the privilege should include the relation between the
lawyer acting for the company and third parties, as today, the professond legd privilege only
covers relaions between the lawyer and his dient™. The privilege should aso be extended to
university professors who render an opinion or provide notes and findly, it should be extended to
notes and advice given even before the initiation of proceedings, as the role of the lawyer is not
limited to the defence of his dient™".

| do not believe that the proposas made by the European Association of Lawyers are too
extreme, epecidly since they maintain the baance between the Commission’s investigative
powers needed to enforce the rules of competition and the respect for the fundamenta principle
of the right of defence. Besdes, not giving foreign lawyers the benefit of legd professond
privilege seems cdlose to discriminating.

Asthe proposas would not affect the effective enforcement of the competition rules, | believe that
they are practicable and should be redlised the sooner the better.

3.3 Business secr ets

3.3.1 Theaobligation of professional secrecy

Before the scope and the limits of the protection of business secrets are analysed, the difference
between professiona secrecy and business secrets needs to be explained. The two concepts are
often confused even if they represent two completely different things. Article 214 of the Treaty
provides that the Community indtitutions shal not disclose information of the kind covered by the
obligation of professond secrecy. Article 20 of Regulation 17, directed a the Commisson and
the competent authorities of the Member States, implements in the specific context of competition
proceedings the obligation in article 214 of the Treaty. Regulation 17 does not define the concept
of professona secrecy, but article 214 cites examples of information covered: ” information about
undertakings, their business relations or their cost components’. This is a wide scope and in
principle, dl commercid information obtained by the Commission in the goplication of the

%0 Rights of Defence and Rights of the European Commission in EC Competition Law, Symposium organised
on 24 and 25 January 1994 by the European Association of Lawyers, at p. 344.
1 | bid.
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Regulation is induded, on condition thet the information is not in the public doman™2. This
includes definitely business secrets, which are specidly dedt with in articles 19(3) and 21(2) of
Regulation 17.

Professiond secrecy isan obligation atached to national and Community officids and covers dl
information obtained during the proceedings. It even includes documents disclosed to
undertakings during the procedure of accessto thefile.

The protection of business secretsisa right enjoyed by undertakings and relates to the activities
of the undertaking. The concept of business secrets only covers confidentid information that may
have been used in the investigations™. Thus, as the concept of professiona secrecy is broader
than that of business secrets, business secrets are included in the scope of professona secrecy.
While the latter concept covers dl information, the former only applies to some information.

In SEP™*, the Court held that article 20 of Regulation 17 provides for a twofold protection,
which is complementary in nature and gpplies to the Community ingtitutions as well as to the
nationa authorities™.

20(1) is about the use of the information, acquired as a result of the gpplication of Regulation
17, in the Commission’s or the national competition authorities proceedings.

20(2) is about the Commission’s disclosure to third parties of the information acquired as a
result of the gpplication of Regulation 17.

The obligation of professond secrecy is subject to severd limitations:

If the Commission during an invedtigation incidentally comes across confidentia information
relating to serious crimes (other than competition infringements), it could be argued that thisis not
the type of information covered by the obligation of professonad secrecy and can therefore be
disclosed to the proper authorities™. However, the Commission is probably not under an
obligation to report it™".

The Commission can dways legitimately disclose documents covered by professond secrecy
to the ECJ™®,

In accordance with article 19 of Regulation 17, the Commission must ensure a fair hearing.
Consequently, in order to prepare their cases properly, defendants must be able to see the
evidence held againgt them™ and competitors being parties to the hearing must be able to see
documents covered by professiona secrecy. Article 20(2) aso explicitly states that the right to be
heard takes precedence over any interest in maintaining the confidentidity.

152 Joshua, Balancing the Public Interests: Confidentiality, Trade Secrets and Disclosure of Evidencein EC
Competition Procedures, (1994) 2 E.C.L.R 68 a p. 69-70.

153 Blanco, EC Competition Procedure, at p.161.

> samenwerkende El ektriciteitsproduktiebedrijven (SEP) v. E.C. Commission, (1991) E.C.R. 11-1497, (1992) 5
CM.L.R. 33 & para 55.

% Consequently, the protection also appliesto situationsin article 10(1) of Regulation 17.

1% Joshua, Balancing the Public Interests: Confidentiality, Trade Secrets and Disclosure of Evidencein EC
Competition Procedures, (1994) 2 E.C.L.R 68, a p. 70.

7 Blanco, EC Competiton Procedure, at p. 160.

8 | bid.

%9 Hoffman-LaRochev. E.C Commission, (1979) E.C.R 461, (1979) 3C.M.L.R. 211 at paras. 13-14.
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The Commission must ensure the publication of decisions according to article 21*°.

3.3.2 Generally about business secrets

As dated above, the protection of business secrets is part of the obligation of professona
secrecy. Thus, are business secrets to be treated the same way as documents covered by
professional secrecy?

As will be described below, documents covered by professonad secrecy, or which contain
business secrets, afford the same protection under article 20(1) Regulation 17. However,
fallowing the Akzo-case, documents containing business secrets afford a stronger protection than
documents covered by professond secrecy in redion to aticle 20(2), which regulate the
disclosure of confidentid documentsto third parties.

The definition of business secrets could be a bit of a problem. Regulation 17 does not define the
concept and the term does mean different things in different Member States.  The establishment
of a busness secret is not dependent on any actud or financid damage of the activities of the
undertaking, but on the nature of the information that bring on an interest of the undertaking to
ensure that there is no disclosure of the business secret to a competitor™™. It is dear that the
Commission has given business secrets a broad interpretation, as any document that contains
drategic information as to the business activities of the undertaking may be conddered a business
secret™®. For example, in Hilti'®®, documents dedling with profitability, turnover, customer-bases
(e.g. names and addresses of customers and customer cal records and orders), business
practices (eg. details of distribution and supply policies and statements on the commercid
srength of certain products), codts, prices (e.g. discounts offered, actual net sales prices and
advantages of the undertaking’ s products compared with competing products) and market share,
were given confidentia trestment™®.

Clams for confidentid treatment of statements of a generd and non-specific naure, i.e. a
gatement with regard to accidents which had occurred severd years earlier involving the
gpplicant’s equipment or a non-specific atement about competing products that when used with
the gpplicant’s equipment may cause mafunction, are rgected as this sort of information can be
predicted by someone with reasonable knowledge of the industry™®. Further, if owing to the
passage of time or for any other reason, the information is no longer commercidly important or if
it is known outside the firm to which it rlates'®, the information cannot be treated as a business
Secret.

1% Article 19 and 21 of Regulation 17 will be discussed morein detail in relation to article 20(2) of Regulation
17.

*L Hilti AG v. E.C Commission, (1991) E.C.R 11-1439, (1992) 4 C.M.L.R. 16 a para. 19.

192 Access to the File (antitrust) Notice 1997, (1997) 4 C.M.L.R 490 at p. 493.

% pid.

1% The classification of the different types of information granted confidential treatment is made by J.
Pheasant, Rights of defence and Rights of the European Commission in E.C Competition law, Symposium
organised on 24 and 25 January 1994 by the European Association of Lawyers, at p. 226-229.

% |pid. at p. 228-229.

1% Access to the File (Antitrust) Notice 1997, (1997) 4 C.M.L.R 490 at p.493.
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3.3.3 Article 20(1), use of information obtained by the Commission

Now, | will discuss more in detail the protection offered to undertakingsin article 20(1) and 20(2)
of Regulation 17 and whether this protection, with reference to Postbank, is aufficient.

The obligation of professond secrecy in article 20(1) covers dl types of confidentia information,
including business secrets. However, | will only ded with the protection of business secrets, asthe
scope of the protection of the latter is the most controversid, and consequently the most
Interegting.

Undertakings can not refuse to supply documents containing business secrets, as business secrets
disclosed to the Commission are protected by professona secrecy in article 20(1) of Regulation
17. It follows from the same article that information obtained during the investigations must not be
used for purposes other than those indicated in the order or in the decison under which the
investigation is carried out. This means tha information obtained may only be used in order to
determine whether the competition rules have been infringed in this particular case or not. This
obligation intends to protect the rights of the defence of undertakings.

The procedurd requirements, applicable to article 11 as well as to article 14 of Regulation 17,
a0 guarantee that the fundamentd rights are respected. Thus, the Commission can only consider
“necessary” business secrets and even if the Commission itself decides whether the documents
containing business secrets are necessaty or not, this discretion is limited by the principle of
proportiondity as well as by the content of the written authorisation or decision stating the subject
meatter and purpose of the investigation.

If the disclosure of documents to the Commisson undermines the fundamenta rights, the
disclosure is not permitted™®’. However; generdly, the disclosure of business secrets to the
Commission does not undermine the fundamentd rights. The reason to this is because the
Commission only wants to gain access to business secrets in order to obtain evidence, whilst the
purpose behind protecting busness secrets is something completely different: to prevent
competitors from gaining access to them.

Business secrets voluntarily disclosed prior to the decison to initiate an investigation are not
protected by article 20(1)*®. Accordingly, they can be used in nationa proceedings or in other
Community proceedings.

3.3.3.1 The use of confidential information in Commission proceedings

Even if documents covered by professond secrecy in article 20(1) only can be used for the
purpose of the relevant request for investigation, the Commission has the right to start a new and
separate invedtigation in order to verify or supplement information it hgppened to obtain during a
previous investigation. However, thisis only possble if the information indicates the exisence of a
breach of the Community competition rules. The Court has permitted such inquiries based on
information on conducts not initidly investigated into, as the Commisson’s officids likewise must
be able to invedtigate redrictive practices coming to the notice of them ether accidentaly or
incidentally*®®.

15" Hoechst AG v. E.C Commission, (1989) E.C.R. 2859, (1991) 4 C.M.L.R. 410 at para. 12.
188 Christian Axelsson, Procedural Safeguards and Judicial Review in EC Competition Law Procedure, at p.19.
159 Dow Benelux v. E.C. Commission, (1989) E.C.R. 2859, (1991) 4 C.M.L.R. 410 at para. 19.
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If the Commisson was not dlowed to start a procedure based on information it obtained
accidentally, undertakings would be tempted to revea information on other possible practices on
their part not under investigation, in order to get immunity from pendlties in those areas'”. This
would be an undesired and unfair result, as undertakings committing serious infringements would
then be the beneficiaries.

3.3.3.2 The use of confidential information in national proceedings

In accordance with article 10(1) of Regulation 17, the Commisson transmits to nationa
authorities copies of documents lodged with the Commission for the purpose of establishing the
exigence of infringements of articles 85 and 86 of the Treaty. The purposes behind these
transmissons are to inform Member States of any procedure initiated againgt an undertaking
Stuated on ther territory as well as dlowing the nationa authorities to give its views on the aleged
infringements, enabling the Commission to better evaluate and use the information™”*. To what
extent can nationd authorities use confidentia informetion obtained from the Commission in their
own nationa proceedings?

The redraints in aticle 20(1) of Regulation 17 agoply both to the Commisson and to the
competent competition authorities of the Member States. From the wording of the article it
gppears as if information obtained pursuant to articles 11 to 14 is not available for use by nationa
authorities under their own competition laws. However, article 20(1) does not require them to
ignore the information given to them completely, but to take it into congderaion in deciding
whether to initiate a nationa proceeding or not. There is one limit; facts coming to the notice of
nationa authorities via article 10(1) of Regulation 17 can only be used in nationa proceedings if
their existence are proved in accordance with nationd rules on evidence and does not derive from
documents obtained by the Commission.

However, what will happen if a paty wants to use eg. the statement of objections and the
minutes of the hearings (preparatory documents that may contain business secrets) as evidence in
related or pardle nationa proceedings where EC competition law is gpplicable by direct effect?
Has the Commission an obligation to observe article 20 here as well and assure that the document
Isnot used in nationd proceedings?

In Postbank'® the Commission alowed the complainant to use such document in nationd
proceedings. The Commission issued a statement of objections to the Netherlands Association of
Banks concerning an anti-competitive agreement between some of its members. Two
complainants, who aso brought actions in the Netherlands courts, one againgt Postbank, were
admitted to the hearing before the Commisson and given copies of the statement of objections.
The complainants then used these statements of objections in the nationa proceedings. Postbank
clamed that the Commission had, by not prohibiting the complainants to use the statements of
objections and the minutes of the hearing in nationd courts, infringed article 20(1) of Regulation

170 Blanco, EC Competition Procedure, at p. 68.
" K erse, E.C Antitrust Procedure, at p. 174.
172 postbank NV v. E.C Commission, (1996) E.C.R. 11-921, (1997) 4 CM.L.R. 33.
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17. Thus, Postbank meant that as the information had been used in nationa proceedings, it had
been used otherwise than in the procedure before the Commission'”.

To determine whether article 20(1) of Regulation 17 imposes on the Commission the obligation to
prohibit an undertaking to produce documents relating to the Commission’s procedure in nationa
proceeding, the Court held that the article must be interpreted in the light of the principle of
sincere co-operation stated in article 5 of the Tresty™™. That principle implies thet nationa courts,
applying Community competition rules, can seek information from the Commisson on the sate of
any procedure which the Commission may have set in motion. However, the co-operaion
between the Commisson and nationd courts fals outsde the scope of Regulation 17, which
governs the relations between the Commission and the authorities of the Member States referred
to in article 88 of the Treaty. According to settled case law, these authorities do not include
nationd courts applying 85 and 86 of the Treaty by virtue of their direct effect. Therefore, aticle
20(1) of Regulation 17 does not impose an obligation on the Commission to prohibit undertakings
from producing documents from its administrative procedure in nationa legal proceedings'”.

In spite of this, the CH held that undertakings should not fear their business secrets being
disclosed in nationd proceedings, as when the documents from the Commission's procedure are
produced in nationa proceedings, there is a presumption that the nationd courts will guarantee the
protection of the business secrets. This presumption derive from article 5 of the Treaty where the
principle of sincere so-operation requires nationd authorities to uphold the rights conferred on
individuals in the Community law, e.g. the protection of business secrets'™®.

Further, the CFl held that Postbank’s rights of defence in the nationa court were gtill protected,
asitisfor nationa courts to guarantee the rights of defence of any undertaking whose postion is
weekened by such information on the basis of nationa rules of procedure. The nationa court must
for example, make account of the provisond nature of the relevant documents and maybe
suspend their proceedings pending the adoption of the Commission’sfind decision.*’”

Likewise, the underteking's rights of defence were not undermined in the Commisson's
proceedings, since the undertaking was not deprived of the right to be informed and heard by the
Commisson regarding dl the matters of fact and law contained in the documents disclosed in the
national proceedings'’®.

To sum up, the CH concduded that the disclosure of confidentid information in nationd
proceedings gpplying articles 85 and 86 of the Treaty by direct effect is not protected by article
20(2), but by the principle of sincere co-operation in aticle 5 of the Treaty. In any event, article
20(1) of Regulation 17 can not be congtrued as prohibiting any use by nationd courts of
information obtained by the Commission in its adminidrative proceedings. Further, it is up to the
nationa courts, with the help of nationd rules of procedure, to guarantee the protection of
undertaking's rights of defence. This shifting of respongbility is of course the effect of naiond

% |bid. at para. 55.
1 |bid. at para. 63.
™ |bid. at paras. 65-67.
7 | bid. at paras. 68-69.
Y Ipid. at para. 72.
8 | bid. at para. 73.
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courts enforcing the Community competition rules, something that will be even more common
following the notice on co-operation between the Commission and nationd courts.

3.3.4 Article 20(2), disclosur e of information to third parties

Article 20(1) is redtricted to information obtained under articles 11 to 14 of Regulation 17. Article
20(2) on the other hand, has no such limit and does even protect from disclosure of information
obtained informally by officias of the Commission in the exercise of their duties™”.

Article 214 of the Treety and article 20(2) of Regulation 17 dedl with professional secrecy but the
latter article only addresses the duties of the Commisson and the competent authorities of the
Member States. These indtitutions and its officias must not disclose information received under
Regulation 17 to third parties, unless it is necessary in order to respect the right to be heard
(article 19 of Regulation 17) and the publication of decisions (article 21 Regulation 17)*%°.

In SEP, the undertaking appeded againg the Commission's decison to pass the disclosed
information requested under article 11(5) of Regulation 17 on to nationd authorities, thereby
giving the state-controlled competitors access to it. SEP clamed that the Commisson’s action
was disproportionate to the objective pursued®.

The CH held that the action was not disproportionate, as when the information concerned was
trangmitted to the gppropriate authority by the Commisson according to article 10(1) of
Regulation 17, confidentia treatment of the documents is guaranteed. This follows from article 20
of Regulation 17, which gpplies not only to the Commission but aso to the competent nationa
authorities'®?. SEP gppeded and claimed that article 20 only is a formal safeguard and does not
provide for an effective protection. The ECJ held that article 20 provides for atwofold protection:
the article does not only preclude the disclosure of confidentia information outside the section of
the authority concerned, but it o precludes circulation of it within the same section. The officids
responsible for competition matters are under an obligation not to disclose the information to
departments, where the information could be available for competitors'™®. Article 20 offers
therefore an effective safeguard of confidentidity, especiadly snce the Member States have a duty
under article 5 of the Treaty to fulfil their obligations arising from the aticles in the Treaty, in this
case from article 20. The obligations of the Member States under article 20 are set out in generd,
absolute terms and cannot be derogated from'®*.

However, the confidentidity of undertaking's information is not only protected by the twofold
protection in article 20 of Regulation 17 and by article 5 of the Treaty. Even if the Commisson’s
procedure is adminigrative in nature, it will result in a decison on the dleged infringement thet
may lead to the impostion of a fine. This will affect the interests of the parties concerned and
therefore they must have the opportunity to be informed of the dlegations held againgt them and
to be dlowed to present their observations on the facts. The result is that, even if the Commission
Is not a judicid tribund, it must respect the basic procedura guarantees found in Community

1 Chantal Lavoie, Investigative Powers of the Commission, (1992), E.L.Rev 17(1) 20 at p. 30.
180 20(2) of Regulation 17.

181 SEPv. E.C Commission, (1991) E.C.R. 11-1497, (1992) 5 C.M.L.R. 33 at paras. 40-43.

182 | bid. at para. 53.

183 | bid. at paras. 55-56.

18 | bid. at para. 57.

42



lav'®. This means that the obligation of professona secrecy must be weighed againgt the
fundamenta rights, i.e. the right to be heard. The outcome will depend on the specid
circumgances in the case. In some circumstances the fundamentd rights will prevail whilst in other
circumgtances, the fundamenta rights can be respected without having to jeopardise the
confidentidity.

3.3.4.1 The AKZO-procedure.

What about business secrets? Must their protection also be weighed againgt the interest of
safeguarding the rights of defence? This question was answered in the Akzo-case. Here the
Commission, following an investigation under article 14(3) of Regulation 17, issued a statement of
objections to Akzo, who had been dleged of infringing the compstition rules. The Commission
aso sent the statement of objections to a complainant who needed the document in order to
exercise its rights of defence during the hearing pursuant to article 19 of Regulation 17. Akzo
objected to this, as the statement of objections contained business secrets, but the Commission
disclosed it after deleting those passages which, in its view, contained business secrets. Akzo
brought an action to declare the Commission’s decison void. After concluding that professiona
secrecy is subject to article 19, which confers on complainants a right to be heard™®, the ECJ
considered the particular position of business secrets:

The right to be heard “ does not apply to all documents of the kind covered by the obligation
of professional secrecy. Article 19...and article 21...., both require the Commission to have
regard to the legitimate interest of undertakings in the protection of their business secrets.
Business secrets are thus afforded a very special protection...It follows that a third party
who has submitted a complaint may not in any circumstances be given access to
documents containing business secrets'®” .

Further, the ECI held that it is for the Commission to assess whether or not a particular document
contains business secrets. After giving an undertaking the opportunity to date its views, the
Commission is to adopt a reasoned decison. However, having regard to the extremedy serious
damage resulting from improper disclosure of documents to a competitor, the Commisson must,
before implementing its decison, give the undertaking an opportunity to bring an action before the
Court to review the Commission’s decision and prevent disclosure of the relevant document™.
Since the Commission in this case disclosed the information before giving the undertaking an
opportunity of review, the Commission’s decison was declared void.

To sum up, the Commission has the discretion to decide whether a document contains business
secrets or not, but in order to ensure that this discretion does not alow the Commisson to act
arbitrarily, the CFl (or even the ECJ) may have the find say following the posshbility of a the
judicid review of the decison in article 173 of the Trezty.

185 FEDETAB and Othersv. E.C Commission (1980) E.C.R 3125, (1981) 3 C.M.L.R 134 at para. 81.
188 Akzo Chemie BV v. E.C Commission, (1986) E.C.R 1503, (1987) 3C.M.L.R 231 & para. 27.

87 | bid. at para. 28.

188 | bid. at para. 29.
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The concluson is that business secrets are afforded a very specia protection, a protection that
should not be subject to articles 19 and 21 of Regulation 17. However, this absolute protection is
only directed againg the disclosure to a third party complainant. The reason is thet third parties
must be prevented from filing a complaint only with the intention of gaining access to the business
secrets of its competitors. If the party requesting the document was the undertaking suspected of
the dleged infringement, the Commission might disclose the informetion, as the undertaking would
redly need the information for its defence. Thus, following Akzo, there is no absolute prohibition
to disclose business secrets to all parties.

Where did the ECJ find the legd authority for giving this specid satus to business secrets?

It is not to be founded in an expressed provison of Regulation 17. Instead, the ECJ meant that
aticles 19(3), 20(2) and 21(2) of Regulation 17 express a generd principle recognisng this
specia protection of business secrets'®.

3.3.4.2 Compliance with the Akzo-procedure

The Akzo-procedure is obvioudy a very important safeguard afforded to undertakings in the
competition law procedure. Therefore, it is extremdy important that the Commission respects it
and gives the rdevant undertaking the opportunity to bring an action before the CFl before it
takes its find decision. In Postbank*®, the Commission ignored to follow the Akzo-procedure
and consequently left the undertaking in a very exposed position. The Commission had teken a
decison dlowing the transmisson of the statement of objections and the minutes of the hearing,
containing business secrets, to the complainants. The latter then used the documents in nationa
proceedings. The applicant (Postbank) had indicated severa times to the Commission that the
documents contained business secrets and it even caled on the Commission to reverse its
decison. The Commission, despite the protests, sent the documents to the complainants. It then
faled to inform the gpplicant of the fact that the complainants had asked it whether it was able to
produce the documents in nationad proceedings, and informed them of this only after
communicating the decison on the tranamission to the complanants.

The CFl hdd that the transmission of business secrets to a person other than the one that
provides the information, may serioudy harm the latter’s interests. However, article 214 of the
Treaty and article 20(2) of Regulation 17 do not require the Commission to prohibit third parties
from producing, in national proceedings, documents containing business secrets™®. Instead, the
Commisson mugt take dl necessary precautions (e.g. inform the national courts of documents
containing business secrets) as well as ensure that the obligation of professond secrecy is not
undermined by or during the transmisson to nationd courts. It is then the responghility of the
national courts to guarantee the protection of business secrets'.

In this case, especidly when the undertaking had given notice of the existence of business secrets,
the Commission should have given it an opportunity to sate its views in accordance with the
Akzo-procedure. It should aso have given it the opportunity to point out the documents of which
the transmission to the nationd courts might have caused it damage and the nature and the scope
of this damage. Further, it should have examined the views of the undertakings and taken dl the

189 Chantal Lavoie, Investigative Powers of the Commission, (1992), E.L.Rev 17(1) 20 at p. 33.

1% Postbank NV v. E.C Commission, (1996) E.C.R. 11-921, (1997) 4 CM.L.R 33.

%! See under 3.3.3. where thiswas discussed morein detail in relation to article 20(1) of Regulation 17.
1% Postbank N V v. E.C Commission, (1996) E.C.R. 11-921, (1997) 4 C.M.L.R 33 a para. 90.



necessary precautions to ensure that their interests were protected. As a result, the Commission
faled to follow the procedure indicated by the ECJ in the Akzo-case as well as faled in its
obligation of professond secrecy. The decison was therefore annulled.

Even if the Commission has taken dl the mentioned precautions, there might be exceptiond case
where it is not possible for the protection of third parties to be fully ensured. In those cases, the
ECJ has hdd that the Commission may refuse to disclose the documents to nationd courts. Such
arefusa isonly judtified if it isthe only way to ensure the protection of the rights of third parties or
where the disclosure of that information would be cgpable of interfering with the functioning and
independence of the Community**.

To sum up, in Postbank the Commission did not infringe article 214 of the Treaty or article 20(2)
of Regulation 17, as they are not gpplicable to the Stuation described. The Commisson is under
no obligation to prohibit the disclosure to nationd courts of documents containing business
secrets, as dl indirect and direct co-operation between the Commission and nationd courts fals
outside the scope of Regulation 17.

However, if the Commission dlows the transmisson of documents containing business secrets to
national courts without taking the necessary precautions to protect them, it contravenes its
obligation of professond secrecy. Accordingly, it has once again been confirmed that business
secrets are afforded a very strong protection and that this protection might even prevail over the
rights of defence when the two interests clash.

3.3.5 Rights conflicting with the protection of business secrets

The right to be heard, the right to have access to the Commission’s file and the obligation to
publish certain Commission decisons, are rights which often clash with the protection of business
secrets. How should a conflict between these rights be resolved?

Theright to be heard is a fundamentd principle, implemented in article 19 of Regulation 17,
which must be respected in the Commisson’s adminigtrative proceedings'™. When a conflict
arises during the proceedings, the best solution is obvioudy to protect both the business secrets
and the right to be heard. When the Commisson in the statement of objections discloses
documents containing business secrets, it only discloses the parts of the documents which do not
contain business secrets. Thisis possible, as it must not date all the facts but only the essentia
factson which it rdies. The result is that both rights can be effectively protected.

Further, as the “aticle 19-hearing” is not a judicid, but an adminidrative hearing, it must not
follow grict procedurd rules. Accordingly, the Commisson may use its discretion to determine
which procedure it should follow. Therefore, if busness secrets must be disclosed during a
hearing, the party not disclosing the business secrets could be told to leave the room for a while,
whilgt the information is being disclosed. Once again, it is possble to respect both the protection
of business secrets and the right to be heard.

% |bid. at paras. 91-93.
1% Hoffman-LaRochev. E.C Commission, (1979) E.C.R. 461, (1979) 3C.M..L.R 211 at para. 9.
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In exceptiona circumstances where it might not be possible to respect the right to be heard unless
a certain business secret is disclosed, one right might have to prevail over the other.

It wasruled in Akzo that business secrets have an absolute protection in relation to complainants,
and therefore, if the information is to be disclosed to a complainant, the protection of business
secrets prevails over the right to be heard. If however the party requesting access to the business
secrets is the undertaking suspected of violating the compstition rules, the legd dStuation is
uncertain. Lavoie meansthat it isin line with Akzo that the protection of business secret prevails
over the right to be heard, even if it will affect the Commisson’s ability to effectively enforce the
comptition rules'*®®. On the other hand, Joshua argues that in some circumgtances, the public
interest of an open and effective fact-finding procedure should prevail. He believes that articles
19(3) and 21 of Regulation 17 clearly envisage a weighing of interests conflicting with each other,
and that the court in Akzo incorrectly preferred a formaitic, absolute rule above a case by case
standard'*®. Therefore, Joshua means that it should not exist an absolute bar to disclosure of
business secrets, not even in relaion to complainants. Insteed, the Commission should ask itsdlf
whether it is desrable for the purposes of the procedure to disclose the relevant materid, and if
0, how isit possible to protect any confidentia information contained in the documents'™”.

| believe tha the view of Lavoie represents a sound solution.  Firdt, undertakings expect thelr
business secrets to be protected at this stage of the proceedings. If they were not, undertakings
would try not to disclose them to the Commission in the firdt place. Asit is difficult to carry out an
effective enforcement of the competition rules without the co-operation of the undertaking, the
result would be a very drawn-out fact-finding stage. Secondly, the outcome of Postbank
indicates that business secrets are afforded a very strong protection that in exceptiona
circumgtances may even preval over the rights of defence. Findly, the office of the Hearing
Officer was specidly created in order to see to it that the right to be heard was respected during
the hearings. Therefore, it cannot be seen as unreasonable that the protection of business secrets
Is preferred to the right to be heard in the Situations of rare occurrence when the rights happen to
redly conflict.

The protection of business secrets can dso conflict with the right to have access to the
Commission’s file Does the absolute prohibition of disclosure of business secrets (as hed in
Akzo) prevail, or must the rights of defence be safeguarded at dl costs?

In the Soda Ash judgements'®® this conflict actudly arose. One of the involved undertakings
claimed that the protection of business secrets can not judtify a reduction of the protection of the
rights of defence, including the right to have access to the Commisson's file. The Commission
dleged inter alia that the undertaking has no right to see documents containing business secrets

1% Chantal Lavoie, Investigative Powers of the Commission, (1992), E.L.Rev 17(1) 20 at p. 36.

1% Joshua, Balancing the Public Interests: Confidentiality, Trade Secrets and Disclosure of Evidencein EC
Competition Procedures, (1994) 2 E.C.L.R 68, at p. 77-78.

¥ pid. at p. 79.

1% The Soda A sh judgements consist of five judgements but only three of them are relevant in competition
law: Case T-30/91, Solvay v. E.C Commission, (1995) E.C.R Il 1775, Case T-36/91 ICl v. E.C Commission, (1995)
E.C.RIl 1847, and Case T-37/91, ICl v. E.C Commission, (1995) E.C.R 11 1901.
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and documents on which the Commission does not rdy **. The CFI ruled that the protection of
business secrets must be balanced against the rights of defence®®. However, the CFl seems not
to have meant that in some circumstances one right prevails over the other, but by excluding or
summarising the confidentid parts of a document, exculpatory documents containing business
secrets can be shown to the defendant undertaking.

There are two problems with this atitude. First, it can prove difficult in practice to exclude or
summarise the confidential parts.  However, in such a case, the Commission dways has the
possihbility of sending to the undertaking alist of the rdlevant documents and dlow it to inspect the
documents at the Commission’s premises™™. Secondly, the fact that the protection of business
secrets must be balanced againg the rights of defence may depart from the Akzo, where it was
held that the protection of business secrets is an absolute principle. This might be the true if you
believe that the Commission must decide in favour of ether the rights of defence or the protection
of business secrets 22, However, | do not believe that it is necessary for the Commission to
decide in favour of one or the other, especidly dnce it is common that both interests can be
satisfied at the same time. Besdes, the Commission's decison is dways subject to judicid
review.

Findly, Article 21 of Regulation 17 requires the Commission to publish its decisions in the
Officid Journd in order to keep the business world informed of the Commission’s interpretation
of the Treaty. It must only publish the essentid content of the decison but what if the publication
would be meaningless to the understanding of the decison without publication of the confidentia
information? Article 21(2) of Regulation 17 says that the publication shdl have regard to the
legitimate interest of undertakings in the protection of their business secrets. Thus, the protection
of business secrets depends on the legitimacy of the informatior?®. Consequently, business
secrets that evidence the Commission of a crime or fraud are not protected since there is no
legitimate interest in such protection.

To sum up, business secrets are afforded a very high leve of protection in relation to the three
rights discussed above. However, the level of protection can vary depending on the
circumstances, as the protection of business secrets needs to be baanced againgt the protection
of the rights of defence. The Commisson may have to disclose business secrets needed to
support its case or where its non-disclosure would otherwise materiadly jeopardise the rights of
defence”™.

3.3.6 Conclusion

199 Case T-36/91 Imperial Chemical Industriesplc (ICl) v. E.C. Commission (1995) E.C.R. Il 1847 at paras. 46, 53
and 54.

20 | bid. at para. 98.

21 | bid. at paras. 99-103.

%2 As an example: Blanco means that it is necessary for the Commission to decide in favour of either of the
two rights, Blanco, EC Competition Procedure, at p.185-186.

3 Article 21(2) of Regulation 17 refers to the legitimate interest of the undertakingsin the protection of their
business secrets.

24 K erse, E.C Antitrust Procedure, at p. 150.
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Even if the effectiveness of the Commisson’s competition lawv enforcement a the fact-finding
stage could be affected, | believe that the protection in 20(1) Regulation 17 is insufficient. The
only protection afforded to undertakings here are the procedurad guarantees and they are not
enough.

The requirements as to the subject matter and purpose have been broadly interpreted. The
Commission only needs to dtate in generd terms the reasons for the investigation and must not
identify precisely the documents to be supplied®. The effect of this is that the Commisson must
not describe the exact legd nature of the presumed infringement or even present the information
known to it about the latter. The Commission is therefore able to consder as “necessary” a very
broad prospect of documents, including those containing business secrets.

Of course, the undertakings do not need an extensive protection in the investigative stage, as the
protection of business secrets is stronger in the later stage of the proceedings. However, it is
obvious from Postbank, that even a a later stage of the proceeding, the Commission has been
unable to respect the strong protection afforded to business secrets. If undertakings are not given
the protection they deserve dso in the preliminary stage of the proceedings, the Commisson’s
enforcement procedure will be ineffective, as undertakings might end up doing al they possbly
can to avoid disclosure of confidentid information to the Commission. | do not believe that the
Commission wants to witness an extengve use of undertakings rights to judicia review of the
Commisson’'s decison as to confidentidity. This would lead to an even more cost and time
consuming enforcement, creating even more criticiam againg the Commisson's extensve
Investigation powers. As | seeit, unless the protection of business secrets is guaranteed at a later
stage of the proceeding, undertakings should not be forced to disclose business secrets under the
threat of fines. A guaranteed protection a a later stage of the proceedings is probably only
achieved if the Community Courts, and not the Commisson, ded with the decison stage of the
proceedings.

As undertakings must disclose their business secrets in the investigative stage, they have aright to
expect full protection againg disclosure in the decison stage. The Akzo-procedure represents a
good safeguard for this, even if the procedure is consdered both complicated and time-
consuming. In the Akzo-case itsdlf, the judgement on the preiminary issue on confidentiaity came
al of four years after the origind complaint. However, weighing its pros and cons, | believe that
this is something we have to put up with in order to be guaranteed an effective protection of the
rights of defence. Thisis even more true after the decision in Postbank, which is the most recent
example of the Commission’s failure to respect the protection of business secrets in accordance
with the procedureslaid down in Akzo. In order for aright of judicid review of the Commisson's
decison on confidentidity to be effective, it must be exercised immediately, that is before the
confidentid document is disclosed. In Postbank, the undertaking was able to review the
Commission’s decison firgt upon adoption of the find decison. The Commission is obvioudy not
able to give full protection to undertakings business secrets.

The CFl annulled the Commission’sdecison in Postbank, but what if the gppdlant did not have
the time or economic resources to bring an action againgt the Commission! The illegd disclosure
to complainants (who often are competitors) of documents containing its business secrets, could
be detrimentd to the undertaking’s postions in the relevant market or trade. The procedure in

%5 Chantal Lavoie, Investigative Powers of the Commission, (1992), E.L.Rev 17(1) 20 at p. 28.
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Akzo needs to be adopted as of routinein al cases of disclosure of a defendant’ s documentsto a
complainant, irrespective of whether aclaim of “business secrets” has been made or not.

In a Stuation where the right to be heard, the right of access to the file and the obligation to
publish certain Commisson decisons clash with the obligation not to disclose busness secrets,
the latter often prevails. This seems to be in accordance with the Akzo- and the Postbank -
cases. However, one must remember that a conflict between these rights is rarely carried to its
extremes, and it is common that both interests can be satisfied at the same time.

3.4 Accessto thefile

3.4.1 Introduction

On the badis of information obtained from requests and / or ingpections, the Commission findly

decides what type of decison it will take. The Commisson now enters the forma proceedings,

where the rights of defence are better protected than in the investigetive stage. If the Commisson
reaches the concluson thet there is no breach of the Community competition rules, it can issue a
negative clearance or a comfort letter. However, it might adso find clear evidence of an
infringement of the competition rules and might need to adopt a decison againg the interests of

the undertaking. In this case, the Commisson must observe the rights of defence as this is a
fundamental principle of the Community legd order®®, and dlow the undertaking to make
observations and be heard before the Commission adopts its find decison (Article 19(1) of

Regulation 17). As a consequence, the Commission needs to draw up a statement of objections,

informing the undertaking of its objections againgt it, on which the underteking may give its
observations. The statement of objections conssts of the facts and the legd grounds of the

infringement, accompanied by the conclusons and the intentions of the Commisson. To be able

to give its observations on whether the facts were correctly stated or if the legd arguments relied

on were well founded, the undertaking needs access to the file of the Commission. Theright to be
heard can only be secured and meaningful if the undertaking is entitled to have access to the

Commisson’'sfile

Over the last ten years the Commisson has made avalable to defendant undertakings the
evidence cited in the objections, including any exculpatory materid. This procedure has been
called “accessto file”. In practice, access to the file has been granted to the undertakings involved
in the procedure by sending with the statement of objectionsalist of al the documentsin thefile.

The procedure is an exception to the obligation of professona secrecy, as the latter obligation
includes dl documents in the file (even those disclosed to the undertakings) and not only those
containing business secrets.

3.4.1.1.Who are entitled to have access?
The addressees of a statement of objections have dways access to the Commisson's file. Third
party complainants can aso have access to the file as pursuant to article 19(2) of Regulation 17

20 Case 322/82 Michdin v. E.C. Commission (1983) E.C.R. 3461, (1985) 1 C.M.L.R. 282 a para. 7.
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other persons than the undertaking concerned can be heard®’. This means that customers and

competitors (as it is often these that file a complaint with the Commisson) of the rdevant
undertaking may have access to the file when they are parties to the hearing.

It is not yet decided whether a co-defendant has the right of access to documents relating to the
cases of the other undertakings involved in the same proceedings. It is reasonable to believe that
the case law is a dl events not incongstent with the view tha the gpplicant ought aso to have
access to documents used againgt other undertakings. However, the problem is that it is in the
public interest to ensure that competitors are not informed of each other’s commercid activities
and intentions™®. The solution would be to introduce in Community competition law a provision
saying that an undertaking can have access to the confidentia information only if it also respects
the confidentidity in dedlings with its own dient®®.

Access to the file must be granted when the Commisson is going to adopt a decison
unfavourable to the undertaking or to the complainants, i.e. access to the file is necessary in
infringement procedures as well as when a complaint has been regjected. The Commisson must
disclose the documents at the time or shortly after the statement of objections has been served
and in good time to enable the undertaking to exercise its rights of defence. Documents not shown
to the undertaking or documents gathered after the statement of objections has been drawn up,
cannot be used againg it in the Commisson’s find decision, as the undertaking has had no
opportunity to make known its views on those documents™®. In AEG #* the Commission was
precluded from using as evidence in its decison documents it had not disclosed to AEG for
reasons of professonal secrecy.

3.4.1.2 When may an undertaking ask for access to undisclosed documents?

In Soda Ash, it was held that the Commisson must voluntary give the undertaking access to its
file and the undertaking must not make a request for it?*2. However, if the Commission has not
disclosed to the undertaking a particular document that it wants to see, the undertaking might find
it necessary to ask the Commission to make the document available. The undertaking should ask
the Commission as early as possble after it has recelved the satement of objections, and the
request must be quite specific, describing the documents it want to see. A request made after the
reply to the statement of objections is probably dso within the time limit, but a request to see a
certain document at the time when the Commission is about to adopt its decisior?*®, would dearly
be unacceptable™*.

27 A Mattfeld, Access to and Communication of the File, in Rights of Defence and Rights of the European
Commission in EC Competition Law, Symposium organised on 24 and 25 January 1994 by the European
Association of Lawyers, at p.247-249.

28 K erse, E.C Antitrust Procedure, at p.150.

2 |hid at p.150. In such acase, the information is used for the right purpose, that is, for the preparation of his
defence, and isnot illegitimately spread between competitors, which might encourage the creation of cartels.
29 bid. at p. 151.

A AEG v. E.C. Commission (1983) E.C.R 3151, (1984) 3 C.M.L.R. 325 at paras. 22-25.

%12 See 3.4.4 about the general principles that were established in the Soda Ash judgements.

3 The Commission cannot be expected to take into account arequest which is made a couple of months after
the statement of objection has been served or even after the hearing has taken place.

44 Ehlermann and Drijber, Legal Protection of Enterprises: Administrative Procedure, in particular Accessto
Files and Confidentidity, (1996) 7 E.C.L.R 375 at p. 383.
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3.4.2 The scope of thefile

The exact scope of the file is controversd. This is unfortunate as the unsettled scope may affect
the safeguard of the rights of defencein a negative sense,

The main problem involves the interpretation of the "file'. The Commisson and the CH have
different views of its meaning. The former interprets the "file' to include documents upon which
the decision wasto be taken i.e. the statement of objections, documents supporting the alegations
made in the latter (inculpatory documents) and documents upon which the Commission did not
rely but which were clearly excul patory (defensive) documents™.

The CH however, ingsts on a wider definition: it is prepared to grant access to the documents
stated above as well as any possibly exculpatory documents which might be important for the
undertakings defence againgt the Commission’s objections, even if they are confidentid. In the
case of defensive documents being confidentid, the CH means that the Commission might have
to provide non-confidentiad summaries. Further, in a recent case, the CFl has held tha the
important agpect is not whether the Commission relies on a document but whether the document
is truly confidential®®.

In Soda Ash, the CFl hdd that the Commisson must not maintain its narrow interpretation of the
"file". The documents of relevance are not only those upon which the decison is to be taken, but
aso documents of importance to the defence of the undertaking i.e. not only inculpatory, but dso
exculpatory documents not used in the drafting of the statement of objections®’. The CFI’s clear
datement in Soda Ash may hopefully lead to the final solution of the dispute over the scope of the
file

There have been discussions about accepting a “full access-policy” mainly because undertakings
have clam that it is for the defendant and not for the Commission to decide what is relevant to the
defence of the undertaking. Consequently, al documents, gpart from those containing expresdy
clamed busness secrets, should be avallable to the undertakings.

The Commission has denied the existence of a genera right of afull disclosure of its file?*®, There
are severd reasons for this. Firgt, a full disclosure would be out of question, as the undertaking
must indicate with a sufficient degree of precison what documents it believes may be relevant for
the preparation of its defence. Speculative clams that somewhere in the file there might be
something useful, cannot be accepted. Secondly, companies should normaly not need to see
documents obtained from other parties in order to show that the Commisson’s alegations are
unfounded®®. 1t is enough for the undertaking to have access to documents helpful for their
defence. Findly, a full access policy would cause endless delays of the procedure and even o,
aticle 20(2) of Regulation 17 would make afull disclosure legdly impossible. The “accessto file’

1> CaseT-36/91 Imperial Chemical Industries plc (ICl) v. E.C.Commission, E.C.R (1995) 11 1847 at para. 59.

21° BPB |ndustries Pic and British Gypsum Ltd. v. E.C Commission, (1995) E.C.R. 1-865, (1997) 4 C.M.L.R 238, at
paras. 23-24.

#7 Case T- 36/91 Imperial Chemical Industries plc (ICI) v. E.C. Commission, E.C.R. (1995) || 1847 at paras 107,
108, 111.

18 Joined cases 43& 63/82, VBVB and VBBB v. E.C Commission (1984) E.CR 19, (1985) 1 CM.L.R. 27 a para.
25.

% Enlermann and Drijber, Legal Protection of Enterprises: Administrative Procedure, in particular Accessto
Files and Confidentiality, (1996) 7 E.C.L.R 375 at p. 378-379.
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procedure is not to be turned into an exchange of sendtive commercid information between
competitors™.

3.4.3 Limitsto accessto thefile.
All documents, whether imposing or removing obligations, must be shown to the undertaking,
except documents falling within any of the three following Hercules exceptions: %

Business secrets might originate from a complainant company (often a competitor) or from
the undertaking complained. The common feature of business secrets is that disclosure adversdy
affects the commercid interests of the owner of the information. Examples are technica know-
how and commercid strategy plans.

Internal Commission documents and correspondence between it and the authorities of the
Member States are confidentid following aticle 214 of the Treaty. Internd Commission
documents mainly consst of drafts, opinions or memos relating to the ongoing procedure.

Other confidential information, e.g. documents reveding the identification of complainants,
military secrets or documents referring to sendtive information which is commercidly relevant
without being a business secret. Common to information in this category is that the disclosure of
these types of documents might have serious consequences (i.e. reprisas) for the relevant
undertaking if shown to people who can guesstheir origin.

In the past, the Community Courts have been reluctant to order the Commission to produce its
internal documents?2. However, this might change following NMH Stahlwerk®?, where the CFI

ordered the Commission to explain in a detalled manner on what grounds it consdered that
certain documents qudified as internal should not be disclosed to the rdlevant undertaking. A
further support for a new internd practice on the Commission’s internd documents could be the
Soda Ash cases, where the CFl increased the pressure on the Commission to ensure proper
protection of procedurd rights.

Findly, the Commisson believes that the scope of “other confidentid information” must be
interpreted broadly. All documents on file covered by the obligation of professona secrecy could

0 Joshua, Balancing the Public Interests: Confidentiality, Trade Secrets and Disclosure of Evidencein EC
Competition Procedures, (1994) 2E.C.L.R 68, at p. 71.

1 They are called the “ Hercules exceptions” because they were summarised in Re the Polypropylene Cartel :
HerculesNV v. E.C Commission, (1991) E.C.R. [1-1711, (1992) 4 C.M.L.R 84 at para. 54. They are also described
in detail in the Accessto the File (Antitrust) Notice 1997, (1997) 4 C.M.L.R 490 at p. 493-495.

%22 Enlermann and Drijber, Legal Protection of Enterprises: Administrative Procedure, in particular Accessto
Files and Confidentidlity, (1996) 7 E.C.L.R 375 at p. 383.

3 NMH Stahlwerke GmbH and othersv. E.C Commission, (1997) E.C.R. 11-2293, (1997) 5 C.M.L.R 227 at paras.
67-78.
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therefore not be disclosed, save if the rdevant document contains clearly exculpatory
information?™*,

3.4.4 The Soda Ash judgements

The Soda Ash judgements’™, are the most important cases for many years on access to the file.
In June 1995, the CFI ddivered five judgements concerning the dleged sharing of the market for
soda ash (a raw materia for the production of glass). In two of the judgements®, Solvay, the
market leader on the Continent, and ICl, the market leader in the United Kingdom, abstained
from sdling in each other’s markets. The Commission clamed that this amounted to a concerted
practice within the meaning of article 85(1) of the Treaty. The CFl annulled the Commission's
decison relating to the aleged concerted practice on the ground that the Commission had not
shown to ICl and Solvay certain alegedly confidentid documents belonging to the other party.
Nor had the Commission prepared a list of al the documents in the soda ash file or provided the
undertakings with a non-confidentid summary of the confidentid documents. The Commission
had aso used some of the non-disclosed documents in its decison. Consequently, the
Commisson had not respected the rights of defence of the undertekings following the non-
disclosure of specific documents.

In these judgements, the CFl established some important general principles regarding access to
thefile

The undertaking does not need to make a request for access to the Commisson's file, as the
latter should be a non-conditiond obligation of the Commisson which it should carry out
voluntarily””’( besides, Regulation 17 does not provide for such arequest to be made).

It is not for the Commission to decide on its own which documents are exculpatory or useful
for the defence of the undertaking. The Commisson must give the advisors of the undertaking an
opportunity to examine the documents that may be relevant to the defence?.

4 Enlermann and Drijber, Legal Protection of Enterprises: Administrative Procedure, in particular Accessto
Files and Confidentiality, (1996) 7 E.C.L.R 375 at p. 379.

5 Case T-36/91 Imperia Chemical Industries plc (ICI) v. E.C. Commission, (1995) E.C.R |1 1847, Case T-30/91
Solvay SA v. E.C. Commission, (1995) E.C.R Il 1775, Case T-37/91 Imperial Chemical Industriesplc (ICI) v. E.C.
Commission, (1995) E.C.R Il 1901.

% Case T-30/91, Solvay SA v. E.C Commission, (1995) E.C.R Il 1775, and Case T-36/91, ICl v. E.C Commission,
(1995) ECRII1 1847.

%7 Case T-36/91, ICl v. E.C. Commission, (1995) E.C.R. I 1847 at para 106.

8 | bid. at paras. 91 and 111.
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The protection of business secrets must be baanced againgt the safeguarding of the rights of
the defence. In practice, the Commission should balance these interests by using two dternative
methods.

Firg, it could prepare non-confidentiad summaries of the documents containing business secrets or
other confidentia information. The Commisson could then annex these, together with other
documents it wishes to rely on, to the statement of objections and send it to the undertaking. If
preparing non-confidential versons prove to be difficult in practice, it should send to the
undertaking a list of the rdevant documents and dlow it to ingpect the documents a the
Commission’s premises?. This gives the defendant undertaking a chance to prepare its defence
properly at the same time as any busness secrets are adequatdly protected. Consequently, the
Commission cannot judtify a refusd to disclose documents by claming that the undertakings had
themsdlves requested confidentia trestment of their documents™.

The CH edablished the generd principle of equdity of ams, which means that the
underteking’s knowledge of the file used in the proceedings is the same as tha of the
Commissior.

The information avallable to the Commisson and the defence should therefore be the same in
order to protect the rights of the defence of the undertaking. The CFl seems to have accepted
that if the list of documents, attached to the statement of objections, is “sufficiently detalled”, the
Commission has fulfilled the principle of equdity of ams. At present, the lists sent are often not
detailed enough, which means that in the future, the Commission will be obliged to draw up more
detailed lists and disclose more information to defendant undertakings than before.

Depending on whether the document is inculpantory or exculpatory, the effect of non-
disclosure is different.

In rdation to inculpatory documents, the CHl confirmed previous case law and held that non-
disclosure of this type of documents gives them no vaue in the continuing process. Thus, the
Commisson cannot use inculpatory documents as evidence supporting its find decison if the
documents have not been disclosed. In relaion to exculpatory documents, the CFl developed a
new idea and held that if this type of documents was not disclosed, the whole decison of the
Commission would be annulled. The reason is that it isimpossible to know what the result would
have been had the excul patory documents been shown to the undertaking?>.

In order to find tha the rights of the defence have been infringed, it is sufficient for the
undertaking to prove that the non-disclosure of the rdlevant documents might have influenced the
course of the procedure and the content of the decision to the applicant’ s detriment.

9 |bid. at paras. 99-103.

20 |bid at para. 105.

%1 |bid. at paras. 93 and 111.
%2 |bid. at paras. 107-108.



In relation to exculpatory documents, the undertaking must only be able to establish the possibility
that exculpatory documents may exist and, had they been disclosed, would have influenced the
procedure to the undertaking’ s detriment®3. Previoudly, the applicant was obliged to demonstrate
that the result of the proceedings would have been different, had the documents been
disclosed®*, which is more difficult to prove.

However, in order to avoid speculative claims that somewhere there must be a document helpful
to the defence of the undertaking, the parties must identify categories of undisclosed documents
and explan why they might be rdevant. Thus, fird it is necessary to consder whether the
document is relevant to the parties in question, secondly, whether they are excluded by one of the
Hercules exceptions.

The generd principles dated in the judgements are very important, but how important is difficult
to say as the CHFl has stressed severd times that its decisons were based on the specific
circumstances of the case e.g. the objections raised by the Commissior?. However, today, we
know that the Soda Ash judgements have had a very big influence on the Commission’s policy in
granting access to the file. The purpose of the Commission’s Access to the File Notice 1997 isto
ensure compatibility between current adminigrative practice regarding access to the file and the
case-law of the Courts, in particular the Soda Ash cases™.

3.4.5 The Commission Notice on Internal Rules of Procedurefor AccesstotheFile.

3.4.5.1 Introduction

In the XXV Report on Competition Policy (1996)%’, the Commisson declared that in the light
of the case law of the CFl and the ECJ, in particular the Soda Ash cases, and in order to provide
greater transparency to firms, the Commission had decided to systematise and clarify its practice
regarding access to file. It did so by adopting a notice on the interna rules of procedure for
processing requests for access to the file in cases pursuant to Articles 85 and 86 of the EC
Treaty, Articles 65 and 66 of the ECSC Treaty and Council Regulation No 4064/897%,

It is extremey good that the Commission has decided to codify its own internd procedure on
access to the file in order to ensure compatibility between current adminidtretive practice
regarding access to the file and the case law of the Community Courts. Unfortunately, as | will
argue below, the complex procedure of access to the file has not been completely clarified and
there are areas where the Notice does not adequately reflect dl of the Commission’ s obligations.

3.4.5.2 Summary of the Access to the File Notice 1997

%3 | bid. at paras.78 and 111.

%4 Musique Diffusion Francaise SA (Pioneer) v. E.C.Commission (1983) E.C.R. 1825, (1983) 3C.M.L.R. 221 at
para. 30.

%5 Case T-36/91, ICl v. Commission (1995) E.C.R || 1847 at paras. 70 and 116.

%6 See the Introduction to the Commission Notice on internal rules of procedure for processing requests for
accessto thefile in cases pursuant to articles 85 and 86 E.C., Articles 65 and 66 ECSC and Regulation 4064/89,
(1997) 0O.J. C23/3 (23 January 1997).

%7 The Commission’s XX V1 th Report on Competition Policy, 1996, at para. 40.

%8 (1997) 0.J. C23/3. From now on the notice will be called “ Access to the file notice”.
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Below, | will only refer to the procedure in relation to competition cases under articles 85 and 86
of the Treaty.

In the introduction to the notice, the Commission makes clear that its task in the area is to
reconcile two opposing obligations, namely, that of safeguarding the rights of the defence and that
of protecting confidential information concerning firms™.

The notice deds with two questions. the scope and limits of access to the file and the practical
procedure for access. However, the interna rules of procedure relate essentidly to the rights of
defendant undertakings and do not relate to the rights of third parties or complainants™.

The Notice garts of by identifying the scope of the “file’. It sats out criteria for distinguishing
between non-communicable and communicable documents. Undertakings must have access to all
of the documents making up the file of the Commission, gpart from the Hercules exceptions,
namey business secrets, internd Commisson documents and other confidentia information.
These exceptions represent the three categories of non-communicable documents and the notice
describes in detail their scope and content. All other documents are communicable documents,
thus they are ble to the defendant undertaking.

The Commission emphasises that, in the light of the Soda Ash cases, it is not for the Commisson
aone to decide which documents are relevant and of use for the undertaking' s defence.

The Notice then moves on to introduce the new interna procedure for accessto the file.

In order to facilitate access to the file, dl undertakings providing information to the Commission
will systematicaly be asked to:

- gpecify the information they regard as business secrets and the confidentid documents whose
disclosure could injure them,

- to subgtantiate their request for confidentidity in writing; and

- to give the Commission a non-confidentia verson of the documentsin question.

Well-founded requests of access to the file will be granted, but the Commission will reserve the
right to reconsider the request at a later stage of the proceedings. When the Commission, after an
ingoection pursuant to articles 14(2) and 14(3) of Regulation 17, redises that some of the
documents collected are irrdevant to the case, these will be returned to the undertaking as soon
aspossible.

If the Commission does not accept a clam for confidentidity, the procedure described in the
Akzo case, as incorporated into the mandate of the Hearing Officer®, will be followed.

The ligt of documents on file will be sent to the undertakings and further indicate the accesshility
of each document by stating whether the document fdls within any of the following categories:
“accessble documents’, “partialy accessble documents’ or “non-accessble documents’. The
later category of documents (essentially business secrets), will be summarised inthelist so that the
content and subject of the document can be identified. In that way, the undertaking will be able to
determine whether the document is likely to be relevant to its defence and decide whether to
request access to it despite that it has been classified as a non-accessible document. The other
documents will not need a decription of their content since their content will be evident on their
face.

9 Seein the Introduction to the Access to the File Notice.
#0 The XX VI th Report on Competition Policy, 1996 at para. 41.
21 Articles 5(3)-5(4) of Commission Decision 94/810/ECSC, E.C of December 12, 1994, O.J. L330/67.
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Contrary to previous practice, internal documents will be placed in a separate, non-accessiblefile.
The Hearing Officer has the power to certify whether the documents therein are internd
documents or not. The Notice gives examples of documents regarded as interndl.

The practicd arrangements for access to the file are dso contrary to the common previous
practice. The statement of objections will only be accompanied by the evidence adduced and the
documents on which the objections are based. As a generd rule, the rest of the file will be
accessble by way of consultation at the Commisson’s premises. If the file is not too bulky, the
undertaking may be sent dl the ble documents.

Findly, the Commission emphasises that complainants rights to consult the file are consderably
fewer than those of defendant undertakings. Also, the Commission refers to the BPB**case and
observes that, as dominant undertakings can place consderable economic or commercia
pressure on their competitors, customers or suppliers, the defendant undertaking' s right of access
to thefile may be greetly restricted if it has been aleged of abusing its dominant postion.

3.4.5.3 Shortcomings of the Notice

The introduction of a clear guiddine will hopefully speed up the process of granting access to the
Commission’s file, especidly in relation to the systematic production of non-confidentia versons
of documents containing business secrets™®. The intention of the Commission is that this new
procedure will provide an effective solution to most of the problems in connection with the access
to file procedure®**. The Notice has definitdly crested a better level of legdl security in the area
and has improved the protection of the rights of defence of the undertakings.

However, there are indications that the notice does not wholly reflect the recent case law and may
even conditute a narrowing of the Commisson’s practice.

The notice refers to the “file of the Commisson (DGIV)"**. This definition might be too narrow.
The obligation to respect the rights of defenceis an obligation on the Commission asawhole. The
find decison is an act of the Commisson as a whole. It is therefore possible that information
received by any of the Directorates Generd (not only by DGIV) may influence the fina decison.
Therefore, the file must congst of the relevant documents in the possession of the Commission as
awhole, and not only those in the possession of DGIVZ%,

Further, according to the natice, interna documents will be placed in a separate file. Until now,
interna documents have been included in the file (even if they have not been disclosed) and a brief
description of them has sometimes gppeared on the list of documents. The notice does not
indicate that a ligt of the interna documents will be made avalable to the defendant. Interna
documents may be relevant to an undertaking. Without a list or an indication of the nature of the
internal documents, the defendant will not be able to make a reasoned request to the Hearing
Officer asto the classfication of the documents in the file. Neither will the undertaking be able to

#2 BPB | ndustries and British Gypsum v. E.C Commission, (1995) E.C.R. 11-865, (1997) 4 CM.L.R. 238

#3 Matthew Levitt, Commission Notice on Internal Rules of Procedure for Accessto the File, (1997) 3E.C.L.R.
187, a p.188.

24 The Commission’s XXV th Report on Competition Policy 1996, at para. 45.

#5 A ccess to the File (Antitrust) Notice 1997, (1997) 4 C.M.L.R 490 at p.493.

%6 Matthew Levitt, Commission Notice on Internal Rules of Procedure for Accessto the File, (1997) 3E.C.L.R.
187, a p.189.
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see whether the Hearing Officer has carried out his review of the internd file in a correct
manner®”’.

The reason for this newly introduced rule could be the NMH Stahlwerk®® case, where the CFl
held that as a rule, the Commission’s internal documents should be disclosed to the undertaking.
Further, the Commisson must explan in detal the reasons for any non-disclosure of these
documents.

Findly, one might ask whether it is fair that dominant undertakings, notwithstanding a potentid
risk of retaiation, should have ther rights of defence curtailed on the basis of the statement of
objectior?®®, which is only the Commisson’s view on a preiminary and not yet proven
dlegation’™.

To sum up, the Commission has introduced greater transparency into the procedure for granting
access to the file, but there are il severd points that need to be further clarified in order to
assure defendant undertakings of that they are being fairly treated.

3.4.6 Enfor ceability

Undertakings must be able to effectively enforce the right to have access to the file againgt the
Commission, otherwise the right is meaningless.

Generdly, the Commisson can only be the object of proceedings for annulment in the sense of
aticle 173 of the Treaty if its measures have lega effects, binding on and capable of affecting, the
interests of the gpplicant by having a sgnificant effect on hislega postion. In the case of decisons
or acts drawn up in a procedure involving severa stages (such as the procedure under Regulation
17), only messures laying down the find pogtion of the Commisson may be contested.
Provisional measures are therefore not subject to “article 173-actions’®™.,

The generd principle of enforceability of the access to the file is that, depending on at what stage
of the procedure the undertaking brings an action againg a Commission decison, the levd of
protection afforded to the undertaking' s rights of defence will vary.

During the competition law procedure under Regulation 17, the Commisson can take different
decisons before giving its find decison on the rdevant infringement. Below, | will ded with two
types of decison that is relevant for the procedure of access to the Commission's file. Firg, the
Commission may take a decison not to grant the undertaking access to certain documents in its
file because the documents in question are classfied as confidentid (decison on disclosure).
Secondly, it may decide to refuse the undertaking access to some or dl of its file (decison on
refusal). These decisons are the effect of measures taken by the Commisson, which are of
different nature and have different legd effects on the undertaking's interests. As a result, an
undertaking that wants to bring an action againgt any of these decisions before the CH, must do
S0 at different stages of the procedure.

7 |bid. at p.189.

#8 NMH Stahlwerke GmbH and othersv. E.C Commission, (1997) E.C.R. 11-2293, (1997) 5 C.M.L.R 227 at paras.
67-78.

9 See 3.4.5.2. Summary of the Access to the File Notice.

0 Matthew Levitt, Commission Notice on Internal Rules of Procedure for Accessto the File, (1997) 3E.C.L.R.
187, a p.190.

1 Cimenteries CBR SA v. E.C Commission, (1992) E.C.R. 2667, (1993) 4 C.M.L.R 259 a para. 28.
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3.4.6.1 Decisions on disclosure

There might be severd reasons why the Commisson must take a decison on disclosure (or non-

disclosure) of documents:
Even if the undertaking to which the documents belongs has raised no objection, the
Commission might not want to show a certain document to other parties in the procedure.
Exchange of information between undertakings can result in redtrictions of competition
between undertakings and cregte cartels, the latter being the main target of the Commission’s
war agangt competition law infringements.
An undertaking may refuse disclosure of documents the Commission wants to disclose to
third parties. The documents involved are often those establishing an infringement of the
Community competition rules.
The undertakings may take the view that they are entitled to see documents not shown to
them.

The reason behind a conflict of interests between the rlevant undertaking and the Commission is

often that a certain document contains confidential information, such as business secrets. In a
conflict between the protection of business secrets and access to the file”?, the Commission will

dart of by trying to achieve a compromise with the undertaking and ask for a non-confidentia

verson of the document in question. If the undertaking refuses to do this or if the new verson of

the document does not reflect the content of the origina one, only then will the Commisson take a
reasoned decision informing the undertaking of the Commission's intention to disclose the content

of the documen.

When can a decision on disclosure be challenged? In Akzo, where the Commission had decided

that certain documents were not confidentia in nature and could therefore not be communicated

to the complaining party, the ECJ held that the Commission’s decisons on disclosure of certain

documents to third parties were seen as sufficiently independent from the Commission’s find

decisor?™® and could therefore be challenged even before the fina decision was taken. The ECJ
gave the following reasons firgt, as improper disclosure of confidential documents to a third party

would have an irreversble effect on Akzo and could not be remedied by an annulment of the fina

decisor?™, and secondly, as Akzo's rights of defence would not be sufficiently protected if Akzo

was able to bring an action againg the Commission’s decison only after the find decison was
taken, Akzo had the right to bring an action before the CFl under article 173 of the Tregaty.

The procedure described above is caled the Akzo-procedure and the same procedure is used
when an undertaking wants to challenge the confidentidity of a document®. The procedure is
used rarely asit is both complex and dow. Besides, acompromise is usudly reached anyway.

In any event, it has become the standard procedure and is important as it helps safeguarding the
rights of defence of the undertakings.

%2 See al'so: 3.3.5 Rights Conflicting with the Protection of Business Secrets.

3 Thus, it was not seen as a provisional measure. See 3.4.6. Enforceability, paragraph 1.

%4 AKZO Chemie BV v. E.C Commission, (1986) E.C.R. 1503, (1987) 1 C.M.L.R. 231 & para. 20.
** See 3.3.4.1 The AKZO- procedure.
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3.4.6.2 Decisions on refusal of accessto thefile

The decison discussed above must be ditinct from the decision where the Commission refuses to
make available some, or dl, of itsfile.

In Cimenteries™®, standards for the enforceability of access to the file was set down by the
Commission. In 1989, the Commission carried out an investigation into the existence of concerted
practices or agreements aimed to divide markets, in the European cement industry. The
Commission decided to initiate proceedings againgt 76 undertakings but statements of objections
were not communicated in their entirety to each of the 76 undertakings. The undertakings clam
that by acting this way, the Commission had refused some of them access to al the documentsin
the file (subject to the Her cules-exceptions) and thereby infringed their rights of defence.

The CH held the complaint to be inadmissible and stated that, even though refusing access to the
file may conditute an infringement of the rights of defence, the measure only produces limited
effects, characteridic of a preparatory measure forming pat of a prdiminay adminigtrative
procedure. Only messures immediately and irrevershly effecting the legd gStuation of the
undertakings concerned are of such a nature asto justify, before completion of the adminidrative
procedure, the admissibility of an action for annulment®’. Consequently, a statement of objections
can not be regarded as a decision in the sense of article 173 of the Treaty and can therefore only
be chalenged in the context of the final decision.

The reason for this pogition seems to be that the Commission, a any point of time, may modify or
withdraw its statement of objections. It may dso, if it finds it necessary, reopen the procedure to
grant access to its files. Any attack on the statement of objections would therefore be too
hasty”®, except in one case; under exceptiona circumstances (where the Commission’s measure
lack even an appearance of legdlity), such acts can be attacked™.

3.4.6.3. Enforceability and the Accessto the File Notice

How does the new notice on access to the file ded with the enforceability of the right to have
access to the Commission’' sfile?

Since 1994, the Hearing Officer can be entrusted with the arbitration of disputes on the making
avalable of specific documents as well as issues on confidentidity, in particular requests from
third parties to have access to documents claimed to be confidentia. The Hearing Officer is dso
the one puttting into practice the Akzo procedure®®. The Notice states that the “final assessment”
of the accessbility of documents for which confidentid trestment has been clamed, is to be made
by the Hearing Officer in accordance with his mandate.

The problem is that the notice does not mention whether the decison taken by the Hearing
Officer on the accessibility of documents for which confidentia treatment has been clamed can be
challenged by undertakings before the CFl in accordance with the Akzo-procedure®. Maybe

% Cimenteries CBR SA v. E.C Commission, (1992) E.C.R. 2667, (1993) 4 C.M.L.R 259.

*7|bid. at para42. See also 3.4.6. Enforceability, paragraph 1.

8 | bid. at paras. 34 and 36.

9 | nternational Business Machines Corporation (IBM) v. E.C Commission, (1981) E.C.R |11 2639, (1981) 3
C.M.L.R. 635 &t para 23.

%0 The Akzo-procedure isincorporated into the mandate of the Hearing Officer by Articles 5(3)-5(4) of
Commission Decision 94/810/ECSC, E.C. of December 12, 1994, O.J. L330/67.

1 Matthew Levitt, Commission Notice on Internal Rules of Procedure for Accessto the File, (1997) 3E.C.L.R.
187, a p.190.
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the Commission thought it was too obvious to mention. However, nothing can be considered too
obvious to mention, especidly following Postbank where the Commission did not respect the
Akzo-procedure at all!?®2,

Notwithstanding, the notice should probably not be read as excluding the possbility of aright to
judicid review. Surely, the Hearing Officer's mandate must be regarded as introducing a further
level of protection into the procedure and not abolishing theright to have judicid review.
Assuming that the right to judicid review ill exigs, the Notice does not mention a what time
during the proceeding the undertaking is able to bring its action to the CFl. The Akzo case states
that in order for the judicid review to be effective, it must be exercised immediately, i.e. before
disclosure actually takes place rather than upon adoption of the final decision.

Finaly, the notice does not dedl with the possibility of the undertaking to bring an action againgt
the Commisson’s decison refusing it accessto itsfile.

However, as this is something that the undertaking only is dlowed to do after the Commisson
hes given its find decison on the relevant competition issue®, it is understandable that the
Commission does not dedl with this question in a notice describing the procedure during one of
severa procedura stage in the competition law procedure.

3.4.7 Isaccessto thefile part of the rights of defence?

3.4.7.1 Introduction

The granting of access to the file has no legd basis in Regulation 17. The procedure of access to
the file was first mentioned in the Commission’s Twelfth Report on competition Policy in 1982.
Since then, the procedure giving undertakings access to the Commission's file has developed and
condtitute today an important part of the competition law procedure. However, the question
remains whether it is seen as afundamenta principle of Community Competition law or whether it
only condtitutes an obligation which the Commission has impaosed on itsdlf.

Depending on what the right is classified as, there are different practical effects on the part of the
undertakings.

Cimenteries®™ is believed to be the first case giving the right to have access to the Commission’s
file an gopropriate legd place within the system of procedurd rights in competition matters. This
case was followed by BPB*®, where Advocate General Léger emphasised the importance of
Cimenteries and the new grounds set down in that case.

3.4.7.2 The development of the procedure of accessto thefile

Until 1980, if the documents were not aready known to the parties, only documents containing
the evidences of the aleged infringements were provided to then?®®. Consequently, documents
entered into the possesson of the Commission during the investigation, but which had not been

%2 See 3.3.4 Article 20(2), Disclosure of information to third parties.

%3 See 3.4.6.2. Decisions on Refusal of Accessto the File.

%4 Cimenteries CBR SA v. E.C Commission (1992) E.C.R 2667, (1993) 4 C.M.L.R 259.

%> BPB |ndustries PLC and British Gypsum Ltd v. E.C Commission, (1995) E.C.R.-I 865, (1997) 4 C.M.L.R 238.
%6 Ehlermann and Drijber, Legal Protection of Enterprises: Administrative Procedure, in particular Accessto
Files and Confidentiality, (1996) 7 E.C.L.R 375 at p. 377.
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used in the drafting of the statements of objections, were never showed to the undertakings. This
practice was regarded as unsatisfactory and in its Twelfth Report on Competition Policy, the
Commission announced a procedure aimed at organising access to its files”’. It stated that it now
had the intention to permit the undertakings involved in a procedure under Regulation 17 to
ingpect the file regarding their cases. In Hercules, the CH held that the Commisson has an
obligation to make available to the undertakings al documents, whether in their favour or
otherwise, which it has obtained during the course of the investigations save the three Hercules-
exceptions?®. In the same case it was held that the Commission can not depart from rules it has
imposed on itsdf?® i.e. the obligation it imposed on itsdf in the Twelfth Report on Competition
Palicy.

One year later, in Cimenteries?” the CFl held that access to the file is one of the procedura
guarantees intended to protect the rights of defence and to ensure, in particular, the right to be
heard. The purpose of the procedure to grant access to the Commission’s file is to give the
undertakings concerned knowledge of dl evidence contained in the file. This will give them the
chance to effectively express their views on the conclusons of the Commisson as they result from
the statements of objections.

The Court furthermore stated that the observance of the rights of the defence in a procedure
which may lead to sanctions, is a fundamentd principle of Community law, which must be
respected in administrative proceedings such as the one in questior? ™.

3.4.7.3 A part of therights of defence?

On the one hand, there are those who believe that the right to have access to the Commission’s
file is insgparable from and dependent on the right to be heard. Joshua means that access to the
fileis not a procedura right in itself but must be tailored to the right to be heard®”? and Ehlermann
and Drijber use the judgement in Cimenteries in confirmation of their view that access to the file
isaway of ensuring that the right to be heard is observed?”.

On the other hand, many lawyers’™, amongst them Advocate General M. Philippe Léger, mean
that Cimenteries can be interpreted in a different way, thus giving the right of accessto thefile the
datus of an independent right thet is part of the fundamentd principles of Community law. This
interpretation would represent a development in the case law of the CFl. Léger means that the
CFl in Cimenteries, unlikein Hercules, no longer bases its recognition of the right to access to
the file solely on the Commission’s self-imposed obligation in the Twelfth Report on Competition
Policy. Instead, access to the file is seen as one of the procedura safeguards intended to protect

%7 Twelfth Report on Competition Policy, 1982, at pages 40 and 41.

%8 Herculesv. E.C Commission (1992) E.C.R I1 1711, (1992) 4 C.M.L.R 84 at para. 54.

%9 |bid. at para. 53.

70 Cimenteries CBR SA v. E.C Commission (1992) E.C.R 2667, (1993) 4 CM.L.R 259.

7 | bid. at paras. 38-39.

2 joshua, Balancing the Public Interests: Confidentiality, Trade Secrets and Disclosure of Evidencein EC
Competition Procedures, (1994) 2 E.C.L.R68, a p. 71.

3 Ehlermann and Drijber, Legal Protection of Enterprises: Administrative Procedure, in particular Access to
Files and Confidentidity, (1996) 7 E.C.L.R 375 a p. 377.

24 A Mattfeld, Access to and Communication of the File, in Rights of Defence and Rights of the European
Commission in EC Competition Law, Symposium organised on 24 and 25 January 1994 by the European
Association of Lawyers, at p. 246-247.

62



the rights of the defence’”. Contrary to previous case-law, it therefore seems as if the CFl has
crested a new dogmatic basis and classified the right to have access to the Commission’s file as
being part of the right of the defence, and consequently part of fundamental Community law?”®.
Advocate Generd Léger means that this development should be endorsed, as giving the right of
access to thefile the gatus of a fundamentd principle of Community law, isin fact merdy to fdl in
step with a process which is aready fully under way”””.

Further, severd Member States, amongst them France, Germany and England, aready recognise
such a principle and there can be no reason not to give this rule the satus of a fundamenta
principle of Community law when the Commisson is quite willing to impose it upon itsdlf.

Another strong reason to sustain the mentioned development is that the announcement made by
the Commisson in its Twdfth Report on Competition Policy can not provide a stisfactory basis
for aright of access to the file. An authority which impaoses rules upon itsdf may a any moment
change those rules. A principle so important for the rights of defence of the undertakings cannot
be l€ft to the discretion of the Commission’™®,

To sum up, as Kerse obsarves, the debate has yet to be settled as to whether, and to what
extent, access to the file is a fundamental right or a right dependant on the Commisson’s
discretior?™.

As regards this debate about whether the right of access to the file is an obligation which the
Commission has imposed on itself or whether it is part of the rights of the defence, the Accessto
the File Notice 1997%%° uses next to the same terms as those used by the CFl in Cimenteries. In
the introduction to the notice it is held that: “ Access to the file which is one of the procedural
safeguards designed to ensure effective exercise of the right to be heard......." . &

The acceptance of the right to have access to the file as being part of the right of the defence and
consequently, as being part of fundamentd Community law, is further supported by the fact that
the notice does not anywhere refer to the Commisson’s self-imposed obligation in the Twelfth
Report on Competition Policy as being the basis of the right of accessto thefile.

Anyhow, whatever your opinion on thisissue, it might be interesting to notice the practica effects
of an upgrading of the right to access the Commission’sfile as part of the procedurd guarantees.
In line with this upgrading, the protection of the right to have access to the file would need a
stronger protection. If the right is no longer left to the Commisson’s discretion but forms part of
undertakings rights of defence, undertakings must be able to enforce this right more effectively

> BPB industries Pic and British Gypsum Ltd v. E.C Commission, opinion Léger A.G, (1995) E.C.R. I-865,
(1997) 4 CM.L.R 238 at para. 106.

7% A Mattfeld, Access to and Communication of the File, in Rights of Defence and Rights of the European
Commission in EC Competition Law, Symposium organised on 24 and 25 January 1994 by the European
Association of Lawyers, at p. 246-247.

"' BPB Industries Plc and British Gypsum Ltd v. E.C Commission, (1995) E.C.R. I-865, (1997) 4 CM.L.R 238 at
para. 112.

%8 | bid. at paras.103-105.

" Kerse, E.C Antitrust Procedure, at p.147.

% Commission notice on theinternal rules of procedure for processing requests for access to the file in cases
pursuant to Articles 85 and 86 E.C., Articles 65 and 66 ECSC and Regulation 4064/89, O.J. C23/3 (23 January
1997).

%1 Compare the wording in the notice with Cimenteries CBR SA v. E.C Commission, (1992) E.C.R. |1-2667,
(1993) 4 CM.L.R 259 at para. 38.
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compared to what is possible today. An enlargement of the circle of people having access to the
Commission’s file and/or a more severe sanction imposed on the Commission for infringing the
right to have access, would therefore be motivated.

As the dtuation stands today, only the addressee of a statement of objection and third party
complainants have access to thefile. It is not yet decided whether a co-defendant in competition
proceedings has the right to have access to documents concerning dl undertaking's involved in the
procedure, or only in respect of documents relating to its “own” pat of the statement of
objections®™. Maybe it would be reasonable if aso co-defendants were included in the circle of
people having complete access to the Commission’s file?®.

The sanction imposad on the Commission for infringing the right to have access to the file is
normaly not a complete annulment of its entire decison. Thus, if the Commisson has used a
document againgt a co-defendant and the latter did not have the possibility to comment on it as he
or she did not have access to certan parts of the file, the only sanction imposed on the
Commission would be that the document cannot be used to the disadvantage of the co-defendant.
This does not provide a sufficient protection. Only a complete annulment of the Commisson’s
decison would give the right to access the necessary importance and relevance in the relevant
administrative proceedings™*

3.4.8 Conclusion

It is impossible to tak about access to the Commisson's file without mentioning the Soda Ash
judgements, which made dear alot of differences and ambiguities regarding this issue. Amongst
other things, afina solution has hopefully been reached on the controversid issue of the scope of
the "file". Following awider interpretation of the scope, the Commission will be obliged to respect
the rights of defence in a greater extent than has previoudy been the case. This may lead to
adminigtrative inconveniences, but the CFl has ruled that this must be put second to the rights of
the defence?®. Further, the principle of equality of arms was dso established in Soda Ash.
However, one might wonder whether a company is redly put in a disadvantageous postion if it
has not been shown all the documents of the file. A lot of the documents in the file are clearly
irrdlevant to the undertaking as the Commission, due to time congraints during the ingpections,
cannot avoid gathering papers that on closer examination prove to be irrdevant to the case.
Further, companies are much better informed about their industry and their behaviour in that
market than the Commisson is. They will therefore not be put in a disadvantageous position if the
principle of equdity of arms, a traditiond crimina law principle, is not goplied in the Community
competition law procedure®™.

The mogt dgnificant effect of Soda Ash is that it has and will have a very important influence on
the Commission’s future policy in granting access to the file. In fact, the purpose behind the

%2 See 3.4.1.1 Who are entitled to have access?

% A Mattfeld, Access to and Communication of the File, in Rights of Defence and Rights of the European
Commission in EC Competition Law, Symposium organised on 24 and 25 January 1994 by the European
Association of Lawyers, at p. 247.

* |bid. at p. 248.

% Case T-36/91, ICI v. E.C. Commission (1995) E.C.R || 1847 at para. 112.

%% Enlermann and Drijber, Legal Protection of Enterprises: Administrative Procedure, in particular Accessto
Files and Confidentiality, (1996) 7 E.C.L.R 375 at p. 381.
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drafting of the Commission’s Access to the File Notice 1997 was to ensure compatibility with
present case-law, in particular, the Soda Ash case.

The Access to the File Notice 1997 has created an improved level of legd security in this
previoudy so complex area of competition law. The Notice was eagerly awaited, especidly by
the House of Lords Sdect Committee on the European Communities, which in 1993
recommended the Commission to publish a notice setting out its legal and procedura rules on
access to the file®. The Commission has drafted an essily managesble notice, which fairly
baances the equaly important interests of an effective enforcement of the competition law and the
protection of the rights of the defence of undertakings. However, there is gill some uncertainty
surrounding the scope of the “file” and it had adso been highly appreciated if the Commisson had
taken an interest in the recommendations given by the House of Lords Sdect Committee on the
European Communities, advocating the introduction of procedures desgned to enable decisons
on matters such as access to the file to be speedily adjudicated by ajudge of the CFI?%.

Further, the notice states that its purpose is to ensure compatibility between current adminigtrative
practice regarding access to the file and the case law of the ECJ and the CFI, in particular the
Soda Ash-case. In that case, why bother producing a notice on access to the file with the aim of
making clear the currant legd pogition if it does not cover everything? | can not see the logicd
reason behind not stating, even if it might seem obvious to the Commission, that undertakings
have the right to judicid review of the decisons of the Hearing Officer. Again, undertakings
investigating into what rights they might have in the competition law procedure, might believe that
they do not have aright to judicid review. These sort of “mistakes’ create legd uncertainty and
may put the Commission in aless favourable light than it might deserve.

As regards the enforcegbility, by taking the view that undertakings can not bring an action against
the Commisson’s decision to refuse it access to its file during the proceedings, the CFl rather
accepts a violation of the right of the defence during the course of the Commission's competition
law procedure than run the risk of stopping the procedure dtogether or forcing the Commission
to restart it*®.

This gpproach might be too practicd, putting the rights of the defence of the undertakings in
second place. However, if undertakings had the opportunity to bring an action againgt the
Commission’s decison on non-disclosure before the find decision, a redrafting of Regulation 17
and aredefinition of the status of the Hearing Officer would probably be necessary. Furthermore,
the question is if the latter legal changes are a dl necessary in order to protect the interests of the
undertaking. It is the Commisson rather than the undertaking that suffers from the way the law
dands today, as the former runsthe risk of having its fina decison annulled on the ground that its
non-disclosure of documents was unjustified®®.

%7 Alan J. Riley, EC Competition Procedures Re-eval uated: The House of Lords Reports, (1994) 5 E.C.L.R 247
at p. 249.

8 Kerse, E.C Antitrust Procedure, at p. 152.

9 A Mattfeld, Access to and Communication of the File, in Rights of Defence and Rights of the European
Commission in EC Competition Law, Symposium organised on 24 and 25 January 1994 by the European
Association of Lawyers, at p. 253.

20 BPB Industries PL C and British Gypsum Ltd v. E.C Commission, opinion Léger A.G., (1995) E.C.R. 1-865,
(1997) 4C.M.L.R. 238 at para. 118.
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Findly, if the undertakings had the opportunity to chalenge the Commission’s decisions on refusal
of access to the file, they might be tempted to use this opportunity to drag out the proceeding in
thelr interest.

Being concerned about the protection of undertakings interests, | believe that a solution of the
problem regarding the non-enforceability of the Commisson's decisions on refusd of access to
the file could be to introduce a sufficient sanction againgt the Commission’s infringements. The
effect of not letting undertakings bring an action againg the Commisson’s refusd during the
course of the procedure, turns the right into a weak weapon. Undertakings that are unable to
comment on documents used againg them are serioudy harmed. If access to the file is not
afforded a stronger protection, the confidence in the Commisson and its powerful investigative
powers will be logt. In order to give the rights of defence a greater protection, the annulment of
the entire decison of the Commisson, indead of only setting aside as evidence the non-
communicated document, would provide a farr resolution. This is dso in line with the CH's
recognition of the right to have accessto the file as part of the rights of defence. This gives for the
firg time the right to have access to the file an gppropriate legd place within the sysem of
procedurd rights of undertakingsin competition matters.

To sum up, if the Commission does not give the undertakings access to itsfile, it is obliged either
to aandon the proceedings taken againg the undertakings or to resume them giving the
undertakings concerned a further opportunity to give their views on the objections made against
them in the light of the new information they now have access to. Consequently, the Commission
runs the risk of having its fina decison completely overturned as an effect of not ensuring proper
accessto itsfiles™. This is a problem which the CFl has finally started to be observant of and it
seems as if the CHl, by highlighting the risks of the Commission in this area, wants to make clear
that these kind of problems can best be resolved at an early stage of the proceedings. Thus, the
Commission should make sure that the undertakings concerned have access to al documents
relevant to their defence.

It feds reassuring that the CFl has noticed the problems surrounding the non-disclosure of
documents and | hope that this in the future can give rise to a greater respect of the accessto the
file procedure. This is important, especidly when the level of fines imposed on undertakings
following infringements of the Community competition law is congantly risng. Undertakings must
have the possihility to create a strong and vaid defence againg the objections of the Commission.

#1 Cimenteries CBR SA v. E.C Commission, (1992) E.C.R. 11 2667, (1993) 4 C.M.L.R. 259 at para. 47.
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Chapter 4. Compliance Programmes
4.1 Introduction

The antitrust laws in the United States have a very broad gpplication at the same time as they are
enforced by heavy sanctions such as crimind sanctions, injunctive actions, private actions for
treble damages and even jail sentences. For these reason and because competition is seen as the
operating principle for the US economy®?, anti-trust compliance has always been an important
focus of United State lawyers.

In the EEC, the great sanctions existing in US antitrust law are not present, but fines imposed by
the Commission have increased subgtantialy over the years. As the fines increase, the visgihility of
the Commission’s enforcement powers will probably bring more complaints from third parties and
the likelihood of violations being discovered will dso increase. Notwithgtanding, lawyers both in
the United Kingdom and Sweden, can tedtify to underteking's generdly low degree of
understanding of certain very fundamenta concepts under the competition laws and of the serious
consequences should they happen to breach the rules. One reason might be that they believe that
only very big companies will be affected by the rules, something which is totally wrong. One might
ask why companies are being defectively informed about this. In-house and out-house lawyers do
have the necessary knowledge, but do they know how to make undertekings redise the
importance of the competition rules to ther busness operations? Undertakings need to
understand that compliance with the competition rules can give rise to economic benefits and
profits and even develop their financid status in the market where they operate.

In this essay, | have tried to explain the extent of the Commission’s enforcement powers and the
scope of undertaking's right and obligations in relation to these. The general impresson is that the
Commission’s powers in the competition procedure are very wide and the undertaking’ s rights of
defence cannot always be protected in the way they wish they could be. Consequently, in order
to prevent undertakings from being caught under the Community competition rules and
subsequently being investigated by the Commission, undertakings need to take the Community
competition rules serioudy and redise the necessty of complying with them in order to avoid
heavy fines and business disruptions. One way of doing this is to adopt and implement a
compliance programme. Undertakings should not learn about the content of the Community
competition rules first when they have dready infringed them, but need to learn about them for the
prevention of any future infringements.

4.2 Which companies need to set up compliance programmes?

All companies trading in the EEC and those trading with the EEC should be aware of that they
are subject to the Community competition rules wherever they are Stuated and whatever their
gze. The Commisson is jud as likey to drike out againg smdl companies as it is agang

%2 David H. Marks, Setting up an Anti-trust Compliance Programme, (1988) E.C.L.R. 88 at p. 89.
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multinational companies, even if the risk of heavy fines will be greater in respect of a company
with a large turnover®®. A lot of companies will never have to face Community competition issues
in thelr daly busness transactions eg. because ther transactions are exclusvely nationd.
However, as a consequence of new technological developments (e.g. the Internet) and the
creation of the European Single Market based on the principle of free movement of goods,
sarvices, workers and capitd, the commercia policies in Europe are becoming more and more
internationdised. Today, even very smdl undertakings mainly trading nationdly need to know of
the Community competition rules. There are a lot of companies in risky positions that ought to
have a bigger interest and knowledge of competition issues than they have today.

The Agreements of Minor Importance Notice 1997 Notice has the effect of screening off
undertakings from the scope of articles 85 and 86 if the goods or services of the undertaking do
not represent more than 5% of the relevant market in horizonta agreements and not more than
10% of the relevant market in vertical agreements™. However, an undertaking falling outside the
scope of the Community competition rules fill have to take notice of them as it can never know if
its business will become as successful as making it one day to fal outsde the scope of the de
minimis rule. There are, for example, medium szed companies in the computer sector, which
have rapidly gone from drength to strength. Whilst growing, they are unlikely to have thought
about the comptition rules

If a company consders or knows that it may be dominant within its specid branch, it should
serioudy condder an anti-trust audit and subsequently, if necessary, implement a compliance
programme. A dominant undertaking has a specia respongbility not to dlow its conduct to impair
genuine undigtorted competition, and the undertaking will have to be particularly careful in its
ativities™,

Where a company acquires another, it is of great vadue to the purchasing company to know
where itsdf stands under the Community competition rules and to what extent the acquired
company has been complying with the competition rules. The fact is that the purchasing company
will be ligble for the maintenance of infringements after completion, as well as for the previous
infringements of the acquired company®®. The purchasing company may be able to sue on the
acquired company’s warranty that it has not infringed the competition rules. However, such
warranties are often only for a limited period and the purchesng company is ill the one
respongble for the possible infringement®’. It is therefore recommended to do an audit soon after
completion to find out about any competition problems that might exig.

Thus, managers in medium-sized and big companies need serioudy to consder the necessity of
carrying out an audit and then to establish a compliance programme.

3 Frances Graupner, Anti-trust Compliance Policy- Who Needsit?, The Business Law Review, January 1988
p.17-21, at p. 17.

24 pgreements of Minor Importance Notice of 9 December 1997, 0.J., 1997, C372/3, (1998) 4 C.M.L.R 192 at
para. 9.

5 Michdin v. E.C Commission, (1983) E.C.R. 3461, (1983) E.C.R. 3461 at para. 57.

%6 Clive Stanbrook and John Ratcliff, EEC Anti-trust Audit, (1988) E.C.L.R. 334 at p. 339.

%7 |bid. at p. 340.
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4.3 Why do companies need compliance programmes?

It is important for the undertaking to consider the Community competition rules when planning its
production and marketing policy, as a falure to comply with competition law can cause a lot of
costs and problems to undertakings. Below, | will present the main reasons why compliance with
the Community competition law is essentid.

The Commission has the power to impose a fine of up to 10% of the undertaking’s turnover
for the previous yeer if it infringe, deliberately or negligently, the competition rules’™®.

| believe that the increased tendency of the Commission to impose fines up to very large figuresis
the main reason why companies should consider the adoption of compliance programmes.

The level of the fine decided by the Commisson can be chalenged by the rdevant undertaking
following Article 173 of the Treaty. However, the CH has been unwilling to limit or reduce the
wide discretion to impose fines enjoyed by the Commisson eg. it dlowed the fine of 75 million
ECU’s imposed on Tetra Pak stand even though this fine was three times higher than any fine
which had hitherto been imposed on a single company®®. More recently, in Volkswagen the
Commission imposed a fine of 102 million ECU's following the operation of an export ban on
new cars™.

Further, article 15(2) of Regulaion 17 refers to infringements committed ether intentiondly or
negligently. This makes threets of fines relevant even for the most right-minded undertaking.

The 10% turnover limit is based on the turnover of the entire group world wide and for al
products and is not limited to the company’ s turnover in the relevant market™”.

Thisisthe principle of economic unity. However, if the infringement has effected only asmdl part
of the undertaking's activities, the fine may be reduced in accordance with the principle of

proportionality®?.

Community competition law affects agreements even if they are confined to undertakingsin a
single Member State®®,

Even if the undertaking only dedls within a sngle Member State, it is easy to prove tha an
infringement of the Community competition rules has an effect on trade between Member States.
The effect is that a very wide range of undertakings could be directly affected by the
Commisson'sfining policy.

% Article 15(2) of Regulation 17.

¥ |vo van Badl, Fining ala Carte, (1995) 4 E.C.L.R. 237, a p. 239.

%% The Community v. Volkswagen AG and Others, (1998) 5 C.M.L.R 33 at article 3 of the Commission’s
decision, O.J. L. 124, 25/04/ 1998 p. 60-108.

¥ Musique Diffusion Francaise SA v. E.C Commission, (1983) E.C.R. 1825, (1983) 3C.M.L.R 221 at paras.117-
119.

%2 |bid at para. 121.

%3 Brasserie de Haecht SA v. Wilkin (No.1), (1967) E.C.R 407, (1968) C.M.L.R. 26, at paras. 4-5.
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Provisons in contracts restricting competition rules may become automatically void following

aticle 85(2) the Treaty. This will have harmful effects on the undertaking’'s production and
digtribution.
Invalidity of key agreements congtitutes a serious risk of business disruption. As soon as an action
of an underteking fdls within the scope of aticle 85(1) of the Treaty, the risk of the entire
agreement or part of the agreement being declared automatically void is eminent. In addition, the
scope of article 85(1) of the Treaty is S0 wide that invaidity may even affect agreements that do
not have any significant anti-competitive consequences™. Therefore, it is an important aspect of
any compliance programme to educate how agreements are to be drawn up in order not to fall
foul of the invalidity sanctior™™.

In addition to pay heavy fines, the undertaking might have to pay damages to those affected
by the undertaking’s unlawful conduct.

Undertakings cannot bring an action for damages for losses suffered as aresult of infringements of
Articles 85 and 86 before the Commisson. Such clams can only be brought before nationd
courts™®,

In order to delegate some of its workload to nationa courts, the Commission has during recent
years encouraged private actions for damages for breaches of competition law. An effective
compliance programme can reduce the likelihood of a private plaintiff suing the undertaking for
damages.

The cogt of responding to a Commisson investigation can be substantia.

Any invedigaion by the Commisson will cause a sgnificant disruption to the undertaking's
busness management. The undertaking must instruct one or more of its employees to stop
carrying out their ordinary tasks and instead assst the Commission as well as the defence lawyers
in assembling and producing dl the rdevant business records. The senior management is aso
involved, taking the overdl responghility in explaning to the Commisson what they have done
and why they did it. It is sad that the IBM logt its podtion as the world-leading computer
company to Microsoft as a consequence of being investigated heavily by US competition
authorities. IBM did not have time to keegp up with its competitors whilst being occupied (during
severd years) preparing its defence. Further, a company will often be required to prepare its
defence in a very short time period. In mgor cases, the Commisson has only given the
undertaking three months for this task®®’. In order to get ready on time, severa lawyers will be
needed, often resulting in enormous legd codts.

%4 However, the wide scope of Article 85(1) will hopefully be limited following the Commission's Green Paper

on Vertical Restraintsin EC Competition Policy, COM (96) 721 Final.

%5 Julian Armstrong, Compliance Programmes, (1995) 3 E.C.L.R. 147 at p.149.

3% Seer the Commission Notice on co-operation between national courts and the Commission in applying Articles 85 and 86
of the EEC Treaty, Published in O.J. (1993) C 39/6, (1993) 5 C.M.L.R 95.

%7 Erances Graupner, Anti-trust Compliance Policy- Who Needsit?, The Business Law Review, January 1988

p.17-21, at p. 18.
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An effective compliance progranme may substantidly reduce the fine imposed on an
undertaking which has infringed the competition rules™®,
In National Panasonic the Commission stated:
“ Regard must however also be take of the fact that the company has taken urgent steps to
regulate the overall marketing policies of its subsidiaries in the EEC. This constructive
attitude adopted by the management of the company since at least 1981, has been taken
into account in assessing the amount of the fine” .3

Agang this background, it should be clear that a company is better of implementing a compliance
programme, or a the least conducting an audit, than ignoring compliance with the competition
rules. An additiona factor to be taken into account is that any breach of the competition rules is
likely to cause along-term deterioration in the relaionship between the company and the market
in which it operates. A loss of reputation may be difficult to overcome as it may undermine
business confidence in the company for along time to come.

Ingtead, an anti-trust audit and a subsequent implementation of a compliance programme will
focus the minds of those concerned on the scope of the competition issues relevant for ther
business. Managers might know the basic principles, but a compliance programme will help them
in practice to gppreciate the full implications of the rules. This will help the company to prepare
for and prevent any breach of the competition rules.

4.4 The setting up of a compliance programme

4.4.1 Introduction

To be able to set up an effective compliance programme, a comprehensve review of the
undertaking's activities in the light of the competition rules is needed. This is caled an anti-trust
audit, which ams at identifying the areas in which there exist a risk that the undertaking might
infringe the competition rules. The audit has a certain resemblance to the investigation conducted
by the Commission. This is good as it has the effect of preparing the undertaking for the wordt.
The audit results in a report to the management and the in-house lawyers of the undertaking and
the latter then decides whether the audit needs to be followed up with a compliance programme.
A compliance programme can be set up in different ways, but key dements in dmost every
compliance programmes are company policy guiddines, education, a document retention policy,
the existence of disciplinary actions taken againg breaches of the competition rules and sign off.
These dements will be discussed in detail below in 4.4.3.

4.4.2 The anti-trust audit.

The extent of the audit will depend on the sze of the company and the nature of its activities.
While a medium-sized company may operate from one single location with a limited number of
products, a multinational company may operate in different countries through different subsdiaries

%% National Panasonic (UK) Ltd v. E.C Commission (1980) E.C.R 2033, (1980) 3 C.M.L.R. 169 at paras. 66-68.
More recently, in Case T-77/92 Parker Pen Ltd v. E.C Commission (1994) E.C.R. 11-549, (1995) 5C.M.L.R. 435,
the existence of a compliance program was one factor that brought about a reduction in the fine imposed.
% National Panasonic (UK) Ltd v. E.C Commission (1980) E.C.R 2033, (1980) 3 C.M.L.R. 169, at para. 28.
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and with alot of different products. In the latter case, a greater investigation is required in order to

understand the company’ s activities in its relevant market.

Further, some companies may only have limited time and money to devote to an audit and might

only want a more specific review of eg. ther digribution practice, while others might want a
complete audit of al their business practices™™®.

Before garting the audit, the lawyers conducting it need to make sure that they understand the

company’s business, the products involved and the nature of the market in which it operates. The

in-house lawyer has normaly the best knowledge of the operations of the business and will

therefore have the biggest prospect of identifying potentia problem aress.

An audit consgts of two parts: questions to the management and a document review. Competition
law issues and the way they affect each specific department of the undertaking will be discussed
with the personnd in the departments where the potentid problems may exist. The departments
most likely to be affected by competition issues in their day-to-day business are e.g. saes,
marketing and advertisng-, customer service- and market research departments. Discussions
about issues like sdes, pricing, digribution and intellectud property rights should be with both
junior and senior management as the former may well be under pressure to get results and not be
aware of the consequences of infringing the competition rules™®.

During the discussons with the rdlevant geff, the lawyers involved should prepare a ligt of files
which need to be reviewed. A full document review will then be undertaken. The most important
categories of files to invedigate are normdly the marketing files (epecidly those relating to
marketing policy), files concerning competitors and their pricing and marketing strategies, files on
digribution agreements with agents, digtributors and franchisees, customer files (communications
and complaints) and files on trade associations (minutes of meetings and materia distributed by
the trade associations)*2. Doubtful issues discovered as a result of the document review should
be discussed with the employees responsible.

The audit results in a report to the management and to the in-house lawyers. Care should be
taken in drafting the report as it from an anti-trust point of view is consdered a very sendtive
document. All documents crested as part of the anti-trust audit should be destroyed or remitted
to the office of alawyer not enployed by the undertaking™® because if the Commission finds out
that the undertaking has conducted an audit and does not comply with it, it might impose very
heavy fines on the undertaking.

To sum up, an audit will only be effective if dl the rdevant information is disclosed and the
personnd fully explain and share thelr uncertainties with the lawyers involved. An audit may be
both time and cost consuming, resulting in disruption of business as well as legd coss. However,
the benefits outweigh these drawbacks, as infringements that no one would have recognised
without an audit may be reveded and save the company future expenses in the shagpe of potentid
fines and damages.

%19 Clive Stanbrook and John Ratcliff, EEC Anti-trust Audit, (1988) E.C.L.R. 334 at p. 336.

¥ |bid. at p. 337.

%2 David H. Marks, Setting up an Anti-trust Compliance Programme, (1988) E.C.L.R. 88 at p. 109.

%3 Following the AM & S- case and the legal professional privilege in the EEC, see above 3.2 Legal
Professional Privilege.
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4.4.3 The Compliance Programme.

If the lawyers conducting the anti-trust audit believe that there exists a need to implement a
compliance programme, they must first be convinced that the senior management of the company
Is committed to strict compliance with laws in general and competition rulesin particular. Further,
an effective compliance programme can only be achieved if the management is willing to discipline
any employee who violates the company's competition palicy.

The purpose of a compliance programme is first to identify employees having anti-trust exposure
and explain to them that compliance is a core vaue to the organisation and that conducts violating
the compstition rules may result in disciplinary actions. Secondly, the compliance programme
should identify areas of contact with competitors and trade associaions as well as identify the
type of transactions which are likdy to involve anti-trust concern. Findly persons in the legd
department of the company or outside the company which employees can contact when having
questions relating to anti-trust compliance, should be identified®*.

The employees risking anti-trust exposure have hopefully been identified during the audit. These
aenormdly:

- Employees engaged in sdes and marketing functions a dl leves of the business, especidly those
deding with termination of customer contracts, credit decisons and pricing policy as they risk
being engaged in price fixing and agreements to dlocate customers. The most important group to
monitor is managers or sdesman having a salary based directly on the profits they generate. This
provides the greatest incentive for taking illegal risks™.

-Employees engaged in purchasing (especidly where there are rdativdy few competing
purchasers within the area of purchasing) and employees engaged in manufacturing who often
attend trade association mestings.

-Employees engaged in licensing of intdlectua property rights and

-Employees dedling with corporate planning, such as acquisition- and marketing plans.

The most obvious contact with competitors occurs at trade associations meetings. When setting

up a compliance programme, lawyers should make sure that no information restricting competition
could be exchanged between competitors. The compliance programme should give examples of

Issues that can not be discussed at trade meetings and ingtruct the employee what to do if a
competitor poses such a question. Besides the trade associations mestings, it can be difficult to

identify other types of competitor contacts. This is a problem as, from a competition point of

view, these sorts of contacts could be even more dangerous. While trade meetings are at least

subject to some contral, informa meetings can easlly get out of hand if the conversation should

turn to any business subject. However, by reviewing employees expense accounts and long

distance telephone records, it might be possble to identify these other types of competitor

contacts™®.

34 David H. Marks, Setting up an Anti-trust Compliance Programme, (1988) E.C.L.R. 88 at pages 92 and 107.
5 | bid. at p. 92-93.
318 | bid. at p. 95.
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As stated above, depending on the demands of the undertaking, a compliance programme can be
st up in different ways. However, key eements in most compliance programmes are:
Company policy guiddines, which describe the rdevant compstition rules and what to do if
the Commission arrivesto investigete,
Continuous education on the requirements of the competition rules of dl those in a pogtion to
commit the undertaking to a breach of the rules,
A wdl thought out programme covering the retention and routine destruction of business
records,
A confirmation of the fact that disciplinary actions will be taken againgt anyone bresking the
undertaking’s palicy,
Sign off: a procedure where a certificate is obtained from the employees certifying they are
unaware of any breach of the undertaking’s policy.

4.4.3.1.Company policy guidelines

Every compliance programme should have some written materia™’ which can be reviewed by
employees identified as having anti-trust exposure.

| have had the valuable opportunity to look at the written materid of a compliance programme
which Eva Munck Fordund, lawyer at Landahl & Wistrand in Mama, has prepared as a part of
a compliance programme set up for a big Swedish company. In the introduction to the palicy, the
am is explained: the policy has been prepared in order to give a summary of the competition
rules, especidly those rdlevant for this particular undertaking. Further, the policy should function
as a waning sgnd, identifying aress of the busness which might have problems complying
correctly with the competition rules.

The policy is directed a al those within the organisation that, in one way or the other, might be
affected by the competition rulesin their day-to-day duties.

Asthe policy cannot answer al types of questions, the employees are requested not to hesitate to
contact the in-house lawyers when they are uncertain of the answer to any competition issue.

The policy which was st up for the big Swedish company, ats of by explaining why it is
necessary for a dominant undertaking to set up a compliance programme and what the sanctions
are for breaches of the competition rules.

A summary of the generd competition rules is then given and the different paragraphs are
explained in detall. Practicd examples gpplicable to the specific undertaking are used, which
make the rules more easily understood. It is important that the rules are explained in such an
obvious and pedagogicd way, as those that will read and understand them will certainly not be
lawyers. Further, the rules rdevant to undertakings in dominant postions are explained and
severd examples of illegd actions and practices are given. An area of specific problem for this
particular undertaking was how the company would be able to dlow discounts off the price
without infringing the competition rules. As a consequence, a detailed explanation is given about
why companies cannot co-operate on discounts and which discounts a dominant undertaking can
or cannot alow its customers, suppliers or distributors.

37 This material has many names and could be called either the company compliance policy or the compliance
manual. | prefer the company compliance policy.
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Further, the reasons behind and the contents of a policy covering retention and routine destruction
of business records are presented and employees are requested to be careful about what they
write down and what materia they decide to put on file.

Findly, the Commisson’s different investigative powers are briefly explained and guiddines are
given on what the employees need to do should the undertaking be investigated by the
Commission. The message given hereis clear: Always co-operate with the Commission!

To sum up, the message thet leavens dl through the palicy is that employees should not hesitate to
contact the in-house lawyers as soon as any competition problem occurs within their department.
Otherwise, the effort of setting up a compliance programme in order to prevent any future
infringements of the competition rule would be wasted.

4.4.3.2. Education

It will not be sufficient with a company compliance policy. The company will aso have to have a
continuous education of dl those in a podtion to commit the undertaking to a breach of the
competition rules. Different gpproaches can be used eg. letting lawyers (either in-house lavyers
or independent lawyers) conduct legd seminars on the principles of competition law and discuss
recent changes of the law and what impact those changes may have on the undertaking's
business™®. Further, some undertakings have developed written learning materids including
written tests, to illustrate competition issues and increase the awareness of the latter. Something
very ussful and easly manageable isthe use of videos.

4.4.3.3 Record keeping

A policy covering the retention and routing destruction of business records is a key eement of
every compliance programme. It serves three purposes. Firg, an undertaking being investigated
cannot answer to arequest from the Commission that the relevant documents do not exist or have
dready been ddiberatdly destroyed. The only answer the Commission will accept is that the
documents have been properly destroyed in accordance with the document destruction
programme™®. Secondly, keeping business records that are not necessary for business reasons
costs money, e.g. the storage codts of retaining unnecessary documents and the cost of time spent
looking for the relevant document amongst the vast amount of documents lacking business
purposes. Thirdly, an effective document retention programme will reduce the risk of being caught
by the Commission, as such a programme will result in a generd understanding of the fact that
there is no such thing as “privateé’ documents. All documents found on the premises of the
undertaking, including personal documents, are categorised as business records and may
therefore be included in arequest for information by the Commission.

A document retention programme needs to be uniformly gpplied throughout the company and
indude all employees a any leved of the organisation. Otherwise, there is arisk that only sdected
documents will be destroyed, something that might be difficult to explain to the Commisson. A
compliance programmed needs to be cgpable of being suspended. From the moment the
undertaking recelves the request for information, al documents must be retained until the
undertaking is informed about what categories of documents the Commission wantsiit to produce.

%8 Julian Armstrong, Compliance Programmes, (1995) 3 E.C.L.R. 147 at p.152.
%9 Julian Armstrong, Compliance Programmes, (1995) 3 E.C.L.R. 147 at p.152.
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4.4.3.4 Disciplinary actions

One of the tests used by the Commission in deciding whether a compliance programme is genuine

or nat, is the “heads on stickstest”. The Commission will want to know who was responsgible for

the infringement and what disciplinary actions were taken againgt the employee™. Thus, if a
compliance programme is to be of any use a al to the company, the senior management must be

prepared to impose disciplinary action on any employee breaching the competition rules.

4.4.3.5. Sign off

In order to make sure that al employees understand the threat of disciplinary actions againgt those
breaching the compliance rules, it is useful to require the employees to Sign an annud certificate,
certifying that they have read and understood the company compliance policy and are unaware of
any breach of the later. The managers will 9gn for those whom they are responsble, but
employess will adso sigh for themselves™:.

4.5 Control of the compliance programme

Lawyers are the ones setting up compliance programmes and should also to some extent
upervise itsimplementation. Their task is rather to prevent an anti-trust problem from arising than
trying to correct it afterwards.

As regards the audit, there are mixed views as to whether the in-house lawyer or the independent
lawyer should perform it. The in-house lawyer has the advantage of having a long-standing
experience in and ingght into the relevant business. On the other hand, an outside lawyer may
question practices which have been taken for granted within the company for many years. He can
a0 bring a degree of pecidist experience which the in-house lawyer might lack®?, The best
solution is consequently if the in-house lawyers, in co-operation with the outsde lawyers, conduct
the audit. However, as mentioned before®™, it is important that the anti-trust audit report is left
with the independent lawyer. The reason is the decison in AM & S where it was held that only
communications between a client and an independent lawyer (that is, not employed by the
company), admitted to a Bar in an EEC Member State, are covered by legd professona
privilege. Thus, communications (eg. an anti-trust audit report) between a dient and an
Independent lawyer are protected from disclosure to the Commisson.

Both in-house lawyers and independent lawyers can have the supervisory authority (e.g. helping
with the continuing compliance by conducting legd seminars) over the compliance programme,
The in-house lawyer knows the business of the company and the people in it better than any
outside lawyer possibly could and will therefore be able to ded with the potentia problems on a
very ealy sage. However, if the lega department of the company does not have sufficient legd
personnel to provide the continuous educetion, the outside lawyer will have to play agreater role.

%0 |bid. at p.151.

%! |bid at p. 152

%2 Clive Stanbrook and John Ratcliff, EEC Anti-trust Audit, (1988) E.C.L.R. 334 at p. 338.
%3 See 4.4.2 The anti-trust audit.
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Findly, it is important to keep in mind the lack of legd professond privilege for communications
with an in-house lawyer when seeking advice on a competition issue.

4.6 Violations of the compliance programme

If it is discovered that a violaion of the compliance programme has been committed, the
undertaking must make sure that the individud involved withdraw from or terminate the violaion
and is faced with disciplinary actions. The disciplinary actions can condst of termination of
employment, change of job or reduction of sdary’. However, if the undertaking fals to
terminate the illegd conduct and the Commission finds out about it, the Commisson may
disregard the mitigating value of the compliance programme and consider the illegal conduct as a
deliberate violation, resulting in very heavy fines. A senior Commissioner has made the following
gatement: “if a company has a compliance programme and is nevertheless found guilty of
an anti-trust infringement, the existence of such a programme can hardly be considered to
be a mitigating factor. Perhaps the Commission should be entitled to assume that the
infringement has been committed intentionally” 3.

On the other hand, Commissioner Peter Sutherland has stated that the existence of a compliance
programme condtitutes a prima facie indication of that the violation of the competition rules was
committed by negligence rather that ddliberately®?®,

Because of these conflicting statements, it is difficult to know the Commission's opinion on this.
However, | believe that the setting up and existence of a compliance programme should not in any
way be held agang the undertaking. To maintain the view that a violaion of a compliance
programme entitles the Commisson to assume that an intentiond infringement has been
committed, is clearly the wrong message to be sent to undertakings. By its nature, the existence of
a compliance programme should not cause more harms than good.

4.7 Conclusion

A compliance programme should be part of a larger effort to explain and promote compliance
with law in generd and competition law in particular.

There are many reasons for setting up a compliance programme. A compliance programme,
tailored in accordance with an undertaking' s needs and demands, and followed up by an ongoing
legd oversght, will help the undertaking to avoid infringements of the competition rules. It will dso
help to mitigate the effects of infringements by reducing the leve of fines as well as reducing the
likelihood of the undertaking paying damages.

The difficult issue should not be whether to have a programme or not, but how to set up an
effective one. A programme will only be effective if it is goplied uniformly throughout the
company. Managers will normaly participate in a compliance programme if their superiors are
equdly participating. However, as has been stated above, this is not dways the case as the

%4 David H. Marks, Setting up an Anti-trust Compliance Programme, (1988) E.C.L.R. 88 at p. 112.

5 Seer lvo van Bael, Fining ala Carte, (1995) 4 E.C.L.R. 237 at p. 239 and Furse, Article 15(2) of Regulation 17:
Fines and the Commission’ s Discretion, (1995) 2 E.C.L.R. 110 at p. 113.

6 This was stated in a speech made in Brussels, May 21, 1987 according to Frances Graupner, Anti-trust
Compliance Policy- Who Needs It?, The Business Law Review, January 1988 p.17-21, at p.19, 21.
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middle or junior management can be under pressure to increase sales and profits while not being
aware of the consequences of infringements. In order to make these managers directly involved in
enforcing the compliance programme, some US companies have encourage participation by
congdering it in the employees compensation or bonuses™’. Maybe the method of encouraging
participation by incentives could be something that European companies could imitate when they
experience compliance

problems.

To sum up, the business community need to understand that compliance with law is a busness
objective, and not a congraint on the business imposed by lawyers. Compliance must be part of

328

the culture of the company and accepted as part of everyday behaviour=°,

%7 David H. Marks, Setting up an Anti-trust Compliance Programme, (1988) E.C.L.R. 88 at p. 106
28 Compliance Programme, Julian s Armstrong, note 305 at p.151.

78



Bibliography

BOOKS

Chrigian Axelsson

Luis Ortiz Blanco

The European Association
Of Lawyers

C.S Kese

Office for Officid Publications

Procedural Safeguards and Judicid Review in
EC Competition Law Procedure, Ingtitute for
European Law at Stockholm University, No 25,
Juristférlaget, Stockholm 1994

EC Competition Procedure, Clarendon Press,
Oxford, 1996

Droits de la défence et droits de la Commission

Dans le droit communautaire de la concurrence,

Rights of Defence and rights of the European

Commisson in EC Compsetition lav, Symposum
organised on 24 and 25 January 1994, Bruylant,
Bruxelles, 1994

E.C. Antitrust Porcedure, Sweet & Maxwell,
Third Edition, London 1994.

The European Commission’'s Powers of

Of the European Communities Investigation in the Enforcement of Competition
Law, Luxembourg, 1985.
ARTICLES
Julian Armstrong Compliance Programmes, (1995) 3E.C.L.R. 147
Ivo van Badl Fining ala Carte: The Lottery of EU Competition Law (1995) 4
E.C.L.R 237
Claus Dieter Legd Protection of Enterprises: Administrative Procedure, in
Ehlermann, Berend Particular Accessto Files and Confidentidity, (1996)7 E.C.L.R 375
Jan Drijber
Mark Furse Article 15(2) of Regulation 17: Fines and the Commisson’s

Discretion (1995) 2 E.C.L.R 110

Frances Graupner Anti-trust Compliance Policy- Who Needsit? The Business Law
Review, January 1988 p.17-21.

Julian Joshua Bdancing the Public Interests: Confidentidity, Trade Secrets

79



Julian Joshua

Julian Joshua

C.SKerse

Chantd Lavoie

Koen Lenagerts,
Jan Vanhamme

Matthew Levitt

David H. Marks

Wadter B.J. van
Overbeek

Alan J. Riley

Josephine Shaw

Clive Stanbrook,

John Retliff

Mark van der
Woude

And Disclosure of Evidence in EC Competition Procedures
(1994) 2E.CL.R68

The Element of Surprises EEC Competition Investigations
Under Article 14(3) of Regulation 17, (1983) 8 E.L.Rev 3

Information in EEC Competition Law Procedures (1986) 11
E.L.Rev. 409

Procedures in EC Competition Cases. The Ord Hearing (1994) 1
E.CL.R. 40

The Investigative Powers of the Commission with respect to
Business Secrets under Community Competition Rules
E.L.Rev. (1992), 17(1) 20

Procedurd Rights of Private Parties in the Community Adminidrative
Process, (1997) C.M.L.Rev. 531.

Commission Natice on Interna Rules of Procedure for Access
totheFile, (1997) 3E.C.L.R. 187

Setting up an Anti-trust Compliance Programme, (1988) E.C.L.R. 88
The Right to Remain Slent in Competition Investigations. The

Funke Decison of the Court of Human Rights (1994) 3

E.CL.R 127

EC Competition Procedures Re-evaluated: The House of Lords
Reports (1994) 5 E.C.L.R. 247

Recent Developmentsin the field of Competition Procedure,
E.L.Rev 1990, 15(4), at p. 332

EEC Anti-trust Audit, (1988) E.C.L.R. 334
Hearing Officers and EC Antitrust Procedures; The Art of Making

Subjective Procedures more Objective, (1996) C.M.L.Rev
531-546.

80



CASES
European Court of Justice

Case 62/86 R, AKZO Chemie BV and AKZO Chemie U.K. Ltd v. E.C Commission
(1986) E.C.R. 1503, (1987) 3C.M.L.R. 231

Case C-62/86 ,AKZO Chemie BV v. E.C. Commission Ill (1991) E.C.R 1-3359, (1993) 5
CM.L.R. 215

Case 107/82 R, Allgemeine Elektricitats-Gesellschaft AEG-Telefunken AG (AEG) v. E.C.
Commission (1983) E.C.R 3151, (1984) 3C.M.L.R. 325

Case 155/79, Australian Mining & Smelting Europe Limited (AM&S) v. E.C Commission,
(1982) E.C.R. 1575, (1982) 2 C.M.L.R. 264

Case C-310/93 P, BPB Industries Plc and British Gypsum Ltd. v. E.C Commission,(1995)
E.C.R.1-865, (1997) 4 C.M.L.R 238

Case 23-67, SA. Brasserie de Haecht v. Consorts Wilkin-Janssen (No.1), (1967) E.C.R
407, (1968) C.M.L.R. 26.

Joined cases 56 and 58-64, Consten & Grundig v. E.C. Commission, (1966) E.C.R. 299,
(1966) CM.L.R. 418

Case C-260/89, Elliniki Radiophonia Tiléorass AE and Panellinia Omospondia Syllogon
Prossopikou (ERT) v. Dimotiki Etairia Pliroforissis and Others (DEP), (1991)
E.C.R.-I 2925

Joined cases 209 to 215 and 218/78, Heintz van Landewyck SARL and Others (FEDET
AB) v. E.C. Commission, (1980) E.C.R. 3125, (1981) 3C.M.L.R. 134

Joined cases 46/87 and 227/88, Hoechst AG, Dow Bendlux and Others v. E.C.
Commission, (1989) E.C.R 2859, (1991) 4 CM.L.R. 410

Case 85/76, Hoffmann-La Roche & Co. AG v. E.C.Commission, (1979) E.C.R. 461,
(1979) 3SC.M.L.R. 211

Case 60/81, International Business Machines Corporation (IBM) v. E.C Commission
(1981) E.C.R 111 2639, (1981) 3C.M.L.R 635

Case 322/81, Michelin v. E.C. Commission (1983) E.C.R 3461, (1985) 1 C.M.L.R. 282

81



Joined cases 100 to 103/80, SA Musique Diffuson Francaise (Pioneer) .
E.C.Commission, (1983) E.C.R. 1825, (1983) 3 C.M.L.R. 221

Case 136/79, National Panasonic (U.K.) Ltd v. E.C. Commission (1980) E.C.R. 2033,
(1980) 3C.M.L.R. 169.

Case 4/73, Nold v. E.C. Commission, 81974) E.C.R. 491

Case 374/87, Orkemv. E.C. Commission, (1989) E.C.R. 3283, (1991) 4 C.M.L.R. 502.
Case C-60/92, Otto BV v. Postbank N.V. (1993) E.C.R. I-5683.

Joined cases 43/82 & 63/82, VBVB and VBBB v. E.C Commission (1984) E.C.R 19, (1985)
1CM.LR 27.

Court of First Instance

Case T-24/90 Automec S| v. E.C. Commission, (1992) E.C.R. 11-2223, (1992) 5 CM.L.R.
431

Joined cases T-10/92, T-11(92, T-12/92 and T-15/92, Cimenteries CBR SA v. E.C
Commission (1992) E.C.R Il 2667, (1993) 4 C.M.L.R. 259

Case T-7/89, SA Hercules Chemicals NV (The Polypropylene Cartel ) v. E.C. Commission
(1991) E.C.R11-1711, (1992) 4AC.M.L.R. 84

Case T-30/89, Hilti AG v. E.C Commission, (1991) E.C.R. 11-1439, (1992) 4 CM.L.R. 16
Joined cases T-134/94, T-136/94, T-137/94, T- 138/94, T- 141/94, T-145/94, T- 147/94, T-
148/94, T-151/94, T-156/94, T-157/94, NMH Stahlwerke GmbH and Others v. E.C
Commission, (1997) E.C.R 11-2293, (1997) 5 C.M.L.R 227

Case T-36/91 Imperial Chemical Industries plc (ICl) v. E.C Commission, (1995)
E.CRII 1847

Case T-37/91, ICl v. E.C Commission, (1995) E.C.R 1l 1901.

Case T-77/92, Parker Pen Ltd v. E.C Commission (1994) E.C.R. 11-549, (1995) 5
C.M.L.R435.

Case T-353/94, Postbank NV v. E.C.Commission, (1996) E.C.R. 11-921, (1997) 4
CM.L.R. 33

Case T-39/90, NV Samenwerkende Elekrticiteitsproduktiebedrijven (SEP) v. E.C

82



Commission, (1991) E.C.R. 11-1497, (1992) 5 C.M.L.R. 33

Case T-34/93, Société Genérde v. E.C Commission, (1995) E.C.R. 11-545, (1996) 4
C.M.L.R. 665

Case T-30/91, Solvay SA v. E.C Commission, (1995) E.C.R Il 1775, (1996) 5 C.M.L.R. 57

EC Commission decisons

98/273/EC: The Community v. Volkswagen AG and Others, O.J. L 124, 25/04/1998, p.
60-108, (1998) 5C.M.L.R 33

80/334/EEC: Fabbrica Pisana v. The Community, O.J. L 075, 21/03/1980 p. 30-34,
(1980) 2 C.M.L.R. 354

European Court of Human Rights

Case of Engel, Series A No 22

Case of Funke v. France, Series A No. 256-A (1993) 16 E.H.R.R. 297

Case of Niemietz v. Germany, Series A No 251-B

Case of Oztiirk, Series A No 73

L egidlation

The EEC Treaty

The EEC Treaty, Sgned in Rome 25 March 1957, entered into force 1 January 1958.
Relevant articles: Articles 3(b), 5, 85, 86, 88, 173, 186 and 214 of the Tresty.

From 1 January 1999 : Article 85 will be cdled article 81 and Article 86 will be called
Article 82.

Regulations
Council Regulation 17/62 of 6 Feb. 1962, First Regulation Implementing Arts 85 and 86 of the

Treaty, amended by Regulation 59/62, by Regulation 118/63/EEC, and by
Regulation (EEC) 2822/71.

83



Commission Regulation 99/63 on the hearings provided for in Article 19(1) and (2) of Council
Regulation 17, O.J. 2268/63, (1963-64) O.J. Spec. Ed. 47.

Notices

Notice on co-operation between national courts and the Commission in applying
Articles 85 and 86 of the EEC Treaty, O.J. (1993) C 39/6, (1993) 5 CM.L.R 95.

Access to the File (Antitrust) Notice 1997, The Commission Notice on the internd rules of
procedure for processing requests for access to the file in cases pursuant to articles 85 and 86
E.C., Articles 65 and 66 ECSC and Regulation 4064/89, O.J. C23/3 (23 January 1997),
(1997) 4 CM.L.R 490.

Antitrust Enforcement (Co-operation with nationa authorities) Notice 1997, the Commission
Notice on co-operation between nationd competition authorities and the Commission in
handling cases falling within the scope of Articles 85 or 86, O.J. C313/3 (15 October 1997),
(1997) 5C.M.L.R. 884.

Agreements of Minor Importance Notice 1997, O.J. C372/3 (9 December 1997), (1998)
4 C.M.L.R. 1-196, January 1998, Part 1 at p. 192-196.
Guiddines and Commission decisions

Guiddines on stting fines for infringement of Antitrust Legidation, O.J. C 009, 14/01/1998 p.
3-5, (1998) 4 C.M.L.R. Antitrust Reports 1-196, January 1998, Part 1, p. 8-9.

Hearing Officer Terms of Reference (Antitrust Proceedings) Decision 1994, 12 December
1994, O.J. L330/67 (21 December 1994), (1995) 4 C.M.L.R. 115.
Reportson Competition Policy

The Commission’s Xl th Report on Competition Policy, 1982.
The Commission’s XXV1 th Report on Competition Policy, 1996.

84



85



