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Summary 
 
Right to access to justice is one of the most important human rights. Human 
rights are meaningless if they cannot be enforced. Thus access to legal 
assistance, fair trails and effective remedies are essential for a fair and just 
society. It is a widely accepted fact that qualified legal aid is one of the most 
important components of the access to justice. This right is guaranteed to 
everyone including those who cannot afford to cover expenses related to the 
legal assistance. The problem is more acute for the countries in transition 
such as Tajikistan where poverty and social exclusion are the most pressing 
issues.  This thesis evaluates the situation with providing state guaranteed 
free legal aid in criminal and civil cases in the Republic of Tajikistan. 
Particular attention is paid to compliance of Tajik national legislation with 
the international standards in the field of rendering free legal assistance.    
 
The thesis consists of five main parts. In the beginning of the present paper 
few words are devoted to introductory remarks. Here the reader may find 
some background information about social and economical status of 
Tajikistan, statement of the problem and methodology used in present 
research.   
 
The first Chapter looks into international standards on ensuring legal 
assistance. After mentioning the main United Nations and regional 
instruments containing guarantees on the right to FLA, the thesis is focused 
on the rendering free-of-charge legal assistance in criminal and civil cases.  
Four aspects of the right on legal assistance in criminal cases that are 
guaranteed by the international standards are covered in the first Chapter: 
the right to defend himself in person or through the chosen counsel; 
possibility to choose the lawyer in certain circumstances; the right to free 
legal representation in the case of lack of financial means and when interests 
of justice so require; the quality of rendered free legal aid. As the right to 
FLA is not absolute and is subject to some limitations, the author examines 
the conditions in which a person is entitled to FLA in a criminal case. Two 
main criteria are used in international standards for appointing a legal 
representative to the accused in a criminal case: financial criteria and criteria 
“in the interest of justice”.  Unlike criminal cases the question of rendering 
FLA in civil and other categories of cases is not settled in details by the 
international standards. However, the practice of the European Court on 
Human Rights shows that right to FLA is not limited only to criminal cases.  
Three criteria were elaborated by the Court in order to determine if an 
individual should be granted legal aid, namely: the complexity of the 
procedure; the necessity to address complicated points of law or facts; the 
emotional involvement of the case.  
 
Even though Tajikistan is not a party to the European Convention on 
Human Rights the author decided to include this part as an example of 
international standards.     
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After the description of the international standards, the thesis shifts to the  
world models for delivering free legal aid. The overview of the advanced 
models of legal aid provision in different countries helps to find the 
solutions that can be used to achieve this.   
   
Chapter III gives overview of Tajik national framework of the right to 
defense with a particular attention to FLA. The domestic legislation is 
explained and analyzed and problems in the legislation are pointed out. The 
author begins the Chapter with the relevant constitutional provisions 
concerning the right to legal assistance.  There is no single unified legal 
document regulating issues of providing FLA. The legislation on this issue 
is fragmental and insufficient. The circumstances when a person is eligible 
to apply for FLA in criminal and civil cases are examined in Chapter II. In 
the end of the second part of the thesis the gaps and shortcomings in the 
legal regulation of the issue of rendering FLA are revealed and addressed.   
 
Chapter IV gives to the reader an opportunity to overview the general 
situation with rendering FLA in Tajikistan and also to focus on more 
specific problems of FLA. The author outlines the situation with the Bar, the 
process of the Bar reforms, legal profession and state expenses for FLA. 
This information is supported by statistical data. The system of Bar needs 
reforms, and discussions on that have started back in 2006 but unfortunately 
there is no compromise among representatives of different formations of 
lawyers about the future of the Bar.  There is no separate budget for legal 
assistance in Tajikistan.  In practice khukumats (bodies of local authorities) 
pay to lawyers out of unused funds which are usually very limited. In 
practice only lawyers’ members of Collegia are burdened with rendering 
free legal aid. The attorneys are not involved in this process. These 
problems are illustrated in the subchapter describing background 
information concerning FLA in Tajikistan.  In the parts 3-6 of Chapter III 
the author analyses some empirical data (viewpoint of lawyers) on specific 
practical questions of providing FLA such as: lawyers’ workload with “ex 
officio” cases, the procedure of appointing the lawyer, remuneration of the 
lawyer for the conduct of the case and control of the quality of FLA. 
 
At the end of the thesis, the author makes some concluding remarks about 
existing problems with rendering free legal in the Republic of Tajikistan and 
gives some recommendations that can be used for the improvement of the 
situation. 
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Abbreviations 
 
Art.                      Article 
CIS                                     Commonwealth of Independent States  
FLA                                    Free legal aid 
ICCPR                                International Covenant on Civil and Political                
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RT                                      Republic of Tajikistan 
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1 Introduction  
 

1. The essence of access to justice in the aspect of free legal aid 
 

Access to justice is one of the most important human rights guaranteed not 
only by the relevant international standards but also by the Constitution of 
the Republic of Tajikistan. In fact, access to justice is a very broad notion. 
The right to access to justice guarantees that every person has access to an 
independent and impartial court and the opportunity to receive a fair and just 
trial when his or her liberty or property is at stake. Impediments to such 
access can be numerous, including high court costs, restrictive jurisdictional 
rules, overly complex regulations, ineffective enforcement mechanisms, and 
corruption. Access to justice is also linked to judicial independence and 
legal literacy. The provision of equal access to the benefits and protection of 
the law is one of the most consistently elusive challenges to democratic 
legal systems around the globe. How can a government faced with 
competing social welfare demands and increasingly meager public coffers 
meet the legal needs of all its citizens? What makes the problem even more 
difficult is that the poor are usually excluded from the political process. 
Impoverished populations are largely underrepresented in the government 
and insufficiently integrated into the economic mainstream of their 
societies.1  
 
It is a widely accepted fact that qualified legal aid is one of the most 
important components of the access to justice. This right is guaranteed to 
everyone, including those who can’t afford to cover expenses related to 
the legal assistance. 
 
Results of the research „Access to justice: problems of legal aid in the 
countries of Central Eastern Europe”2 showed the most acute problems in 
the sphere of FLA (especially in criminal cases). In spite of the fact that 
Tajikistan is not a part of Europe some problems are very similar to those 
existing in its European counterparts. According to the research the 
traditional system of lawyers’ appointment in criminal cases is not only 
inefficient but very expensive for the state budget and for the lawyers’ 
associations. Low level of economic interest of lawyers by appointment and 
practical impossibility of controlling the quality of rendered legal service are 
badly influencing the quality of FLA to the disadvantaged people.   
 
 
 

                                                 
1 Pursuing the Public Interests: A handbook for legal professionals and activists. Public 
Interests Law Initiative, 2001, page 214.   
2 Access to justice. Legal aid problems in the countries of Central and Eastern Europe. 
Budapest.  Public Interests Law Initiative (PILI), INTERIGHTS, Bulgarian Helsinki 
Committee, Polish Helsinki HR foundation. [Budapest. 2003]. Full text of Russian version 
of the report accessed at: 
http://www.pili.org/russian/publications/SourceBookRussian/index.html  
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2. Background 
 
Tajikistan is the most remote and poorest of the independent states of the 
former Soviet Union. The economic structure Tajikistan inherited since  
1991 did not fit in the new economic environment and the civil war delayed 
the introduction of structural reforms. The transition process and the war 
together weakened the official as well as informal mechanisms of social 
protection, which contributed to rising poverty.3  
 
18 years of independence brought Tajikistan to economical and social 
changes that created a situation when majority of population is not able to 
cover expenses connected to legal   procedures.  This happens even in cases 
when people know enough about their rights and obligations and believe 
that legal process is the only one method of their rights protection. About 
50% of the whole population of Tajikistan lives under the poverty line. The 
Government takes certain measures for eradication of poverty and social 
exclusion. A number of development strategies and concepts were adopted 
but they did not include such an important issue as ensuring qualified legal 
aid to whose who are not able to cover it. The Government does not fully 
fulfill its international obligations on ensuring legal aid in criminal cases 
when interests of justice demand so and also in some civil cases when the 
issue of access to justice arises. Reforms of legal institutions and law 
enforcement practice did not really touch poorest and vulnerable layers of 
population. There is a wide spread deficit of legal aid. This has a negatively 
disproportionate influence on more vulnerable groups of people and 
threatens a social unity of society.     
 
The Special Rapporteur on the independence of judges and lawyers of the 
United Nations Commission on Human Rights, Leandro Despouy in his 
report on results of mission to Tajikistan4 in particular mentioned 
inadequateness of FLA and problems in realization of the right to FLA. In 
his recommendations the Special Rappouteur noted that: “An effective 
structure for the provision of free legal assistance should be elaborated 
by the State, which would also provide for prompt payment to lawyers 
for such services” (rec. 94). The system of rendering free legal aid existing 
at present is inherited from Soviet times and it was mainly the Collegiums 
of lawyers tasked with rendering free legal aid.  There is no doubt that 
improvement of state ensured system of rendering free legal aid should 
become one of the important directions of legal reform in Tajikistan. This 
will allow to ensure constitutional right of citizen to qualified legal aid 
including free aid. The improvement of the current system of providing free 

                                                 
3 Jane Falkingham, A profile of poverty in Tajikistan, Centre for Analysis of Social 
Exclusion, April 2000. Available on-line: 
http://sticerd.lse.ac.uk/dps/case/cp/casepaper39.pdf ; Internet: accessed 25 February 2010. 
4 U.N. Econ. And Soc. Council, Comm’n on Human Rights, Report of the Special 
Rapporteur on the Independence of Judges and Lawyers: Civil and Political Rights, 
Including the Questions of the Independence of the Judiciary, Administration of Justice, 
Impunity; Addendum, Mission to Tajikistan, U.N. Doc. E/CN.4/2006/52/Add. 4 (30 Dec. 
2005) (prepared by the Leadro Despouy). 
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legal aid is impossible without a comprehensive assessment of current 
situation. 
 
For today, the basic burden of rendering legal aid to citizens is assigned to 
the Collegiums of lawyers and the nongovernmental organizations. 
According to the statistical information received from four NGOs in 2008, 
legal aid was provided in 4,725 cases (the Bureau of Human Rights in 1,890 
cases; the League of Women Lawyers in 1,396 cases; the Center of Human 
Rights in 1,113 cases, and “INIS” in 256 cases). The number of NGOs, 
which provide legal aid for needy citizens and also have specialized legal 
aid clinics (e.g., for migrants or women) in the country are estimated as only 
a couple of dozens or so.5 All NGOs render free legal assistance in the 
framework of projects financed by different donor organizations. These 
measures are temporary and have no perspectives as assistance of 
international organizations is not eternal. NGOs’ efforts cannot substitute 
state functions on ensuring free legal help to those who cannot afford to pay 
for legal services.      
   
On June 23, 2007, Mr. Emomali Rahmon, the president of Tajikistan signed 
the decree, “Program of judicial legal reform in the Republic of Tajikistan.” 
The main objective of the Program is to strengthen judicial power and the 
judicial system, increasing the role of the court in the protection of rights, 
freedoms, the legitimate interests of citizens, the states, the organizations 
and establishments, and the strengthening of responsibility of judicial staff, 
increasing their knowledge, experience and the responsibility. The Program 
provided for adoption of new legislation about the judiciary: Criminal 
Procedural Code (CPC), the Civil Procedural Code (CPC), the Economic 
Procedural Code (EPC) and the Administrative Code (AC). The Program 
provided for the development and representation of the Draft Constitutional 
Law of the Republic of Tajikistan, “On Changes and Amendments to the 
Constitutional Laws of the Republic of Tajikistan; “On Courts of the 
Republic of Tajikistan;” and “On the Constitutional Court of the Republic of 
Tajikistan”; representation of draft laws of the Republic of Tajikistan “On 
Arbitration Courts” and “On Executive Proceedings”. Unfortunately, the 
Program of judicial legal reform did not pay any attention to the Bar reform. 
Thus, the judicial legal reform covered only judicial system but not the Bar 
since in the opinion of officials it may be considered as “interference” with 
the Bar’s affairs.   
 
The system of rendering free legal assistance was inherited from Soviet 
times and was common for all post-soviet countries (Newly Independent 
States - NIS). Acknowledging imperfection of the old system and 
inadequateness of rendering FLA many post-soviet countries (Russia, 
Ukraine, Kazakhstan, etc.) are currently in the process of reforming their 
FLA systems. Unfortunately, in Tajikistan there is a lack of attention from 

                                                 
5 The 2008 Annual Report: The observance of Human Rights in Tajikistan, Bureau on 
Human Rights and Rule of Law, Dushanbe 2009, page 15.Available on-line: 
http://www.hrt.tj/eng_hrt/overview.htm Internet; accessed 2 March 2010 
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the part of authorities to the abovementioned problem even though the 
problem is not new and not insignificant.   
 
3. Statement of the problem. 
 
The main aim of the given research is a general review and assessment of 
the situation in the field of state guaranteed system of rendering free legal 
assistance. The paper attempts to answer the following questions: 

1. To what extent national legislation and law-enforcement practice 
comply with international standards in the field of free-of-charge 
legal assistance?  

2. How effective and sufficient is FLA which is ensured by the state in 
criminal and civil cases in the Republic of Tajikistan?   

 
The aims were also attraction of attention of representatives of legal 
professions, officials, NGOs and academics to the problem of access to 
justice in the aspect of providing free-of-charge legal aid and development 
of recommendations for the improvement of current situation.  
The research is based on the analysis of international standards, current 
national legislation of Republic of Tajikistan, the practice of different bodies 
and organizations involved in the process of rendering FLA.   
 
Analysis of non-governmental human rights organizations shows that the 
flow of citizens’ applications for legal aid does not decrease over the years 
and the right to defense is one of the most violated ones. All this speaks for 
inadequateness of the current system of rendering FLA and necessity of 
reform in this field. Civil society organizations are not able to substitute 
state functions and assistance of international organizations is not 
everlasting. There is need for systemic changes and adoption of a separate 
Law on FLA.  
  
Bureau on human rights and rule of law carried out monitoring on the issue 
of free legal aid in the Republic of Tajikistan in 2005. The monitoring 
results revealed the following problems:  
 
1. There is a disproportion between the number of cases received by the 
courts for consideration and number of lawyers entitled to represent clients’ 
interests in the “ex officio” cases in legal proceedings. This phenomenon is 
connected to a limited access to legal professions.6    
 
2. The free legal aid in “ex officio” cases can be rendered by all lawyers but 
in practice only lawyers members of Collegiums are burdened with 
providing such assistance. The attorneys (private licensed lawyers) are 
not involved in this process at all.  
 
3. There is an acute shortage of lawyers in the country.  
 
                                                 
6 NGO report on the implementation of International Covenant on Civil and Political Rights 
(shadow Report), 2005. 



 9

4. The national legislation does not provide a single list of persons and cases 
when FLA can be provided.  
 
5. The quality of legal representation and assistance is often 
unsatisfactory. The legal receptions of Human Rights organizations often 
get clients’ complaints on the actions of lawyers - mostly those who are 
acting “by appointment.” There are no standards of professional conduct 
related to cases “by appointment”. The system of quality control is 
inadequate.  
 
6. Neither the Ministry of Justice, nor the courts or legal corporations have 
statistical data related to legal assistance. It is not known whether the 
number of cases where legal assistance was provided increased during the 
last years. State institutions do not collect data on the number of cases where 
the legal assistance was provided, and the data of Collegiums is not reliable 
as NGOs provide free-of-charge legal aid too. Thus there is no system of a 
unified statistical recording.     
 
7. The payment for the cases “by appointment” is 50-70% less than for 
cases by contract. Thus, lawyers are not interested in taking such cases. 
Mostly lawyers with little experience are assigned to the “by appointment” 
cases and their advocacy is often of low quality and has little effect. .  
 
8. There is no separate budget for legal assistance in Tajikistan. In 
practice khukumats (bodies of local authorities) pay to lawyers out of 
unspent funds which always lack money.  
 
Five years have passed from the time when monitoring was undertaken. Our 
aim was to review the situation in order to reveal what positive/negative 
changes in the field of FLA took place and what is the current situation.    
 
The reforms in the field of rendering free legal aid are impossible without 
active participation of all interested parts. In our case: lawyers, law 
enforcement bodies, Government, academics, experts and NGOs.  
 
We hope that this paper will be interesting and relevant for follow-up 
discussions and for scientific, legislative and practical activity on 
improvement of system on rendering FLA in the Republic of Tajikistan. 
 
4. Methodology  
 
The present research is an attempt of complex and detailed analysis of 
modern situation in the field of FLA in the Republic of Tajikistan. The 
problem of FLA in Tajikistan is quite serious and actual. Some international 
and local organizations have undertaken researches where the problem was 
covered only partially.7 However, we have no information about any 

                                                 
7 See, for example, The Legal Profession Reform Index for Tajikistan (LPRI), 
ABA/CEELI, 2005; The legal profession in Tajikistan, Legal Policy research center, 2008; 
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scientific practical paper which would be specifically focused on the 
problem of rendering state guaranteed free-of-charge legal aid.   
 
The research is based on the following available information:  
 
1. Analysis of international standards and national legislation on the 

issue of access to justice from the aspect of free legal aid. There is no 
single unified legal document regulating issues of providing free legal 
assistance. All these issues are covered by a number of laws and 
subordinated acts.  In the present paper an attempt to analyze all related 
normative legal base that covers issues of legal aid was undertaken.  
 

2. Statistical data analysis. The information on a number of cases ‘by 
appointment’, honorariums payment procedures to lawyers on cases ‘by 
appointment’, state expenses on legal aid from the Collegia of lawyers of 
the Republic of Tajikistan, the Collegia of lawyers of Sogd region, 
Ministry of Finance of the Republic of Tajikistan, Council of Justice was 
requested to be used in the research. Unfortunately not all state bodies 
provided necessary information. The Council of Justice did not answer.  
The Ministry of Finance could not give us clear information about the 
amount of money allocated in the state budget for rendering FLA. The 
Ministry answered that this information is annually published in the 
republican newspapers in the Law “On State Budget ”. It should be 
mentioned that this Law has no information about expenses for judiciary 
and law-enforcement bodies as these articles are marked as “not for 
publishing”. Also, available information from international organizations 
and local NGOs was used. 

 
3. Empirical data analysis. The interviews about the practice of rendering 

FLA with lawyers were conducted. The questionnaires contained 
questions on general issues of access to justice, procedures of lawyers’ 
appointment in “ex officio” cases, order of remuneration for conducting 
such cases.   

 
In total 88 lawyers were interviewed: members of three Collegiums of 
lawyers (Republican, Dushanbe city and Sogd regional) and attorneys: 
 
Belonging Number of lawyers 
Collegia of lawyers of Republic of Tajikistan  36 
Collegia of lawyers of Sogd region 31 
Collegia of lawyers of Dushanbe city 20 
Attorneys (private licensed lawyers) 1 
Sex Number of lawyers 
Male 59 
Female 29 
Work experience Number of lawyers 

                                                                                                                            
Analysis of the legislation regulating legal profession in Central Asian States, United 
Nations Development Programme, 2009. 
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Less than 1 year 9 
From 1 to 3 years 18 
From 3 to 5 years  13 
From 5 to 10 years  13 
From 10 years and more 35 
 
Mass media analysis. Information available in printing and electronic mass 
media such as Asia plus, Avesta, Voice of Freedom, Human Rights in 
Tajikistan on the issue of FLA was assessed and analyzed. 
 
 
CHAPTER I.  International standards on free legal aid. 
 
The right to defense is an essential component of fair trial. This right is 
fixed not only in documents of positive, or hard, law (Covenants, 
Conventions) but also in soft law (Minimal standard rules, Principles, 
Declarations, etc.).  
 
1. Hard Law  
 
1.1. UN instruments  
 
The right to free legal aid is recognized by many international human rights 
documents. 
 
International Covenant on Civil and Political Rights (ICCPR) 
In the determination of any criminal charge against him, everyone shall be 
entitled to the following minimum guaranties, in full equality: to be tried in 
his presence, and to defend himself in person or through legal assistance of 
his own choosing; to be informed, if he does not have legal assistance, of 
this right; and to have legal assistance assigned to him, in any case where 
the interests of justice so require, and without payment by him in any such 
case if he does not have sufficient means to pay for it (article 14, part 3, 
para. d).  
 
Unlike many other rights enshrined in the ICCPR the right to legal aid was 
not well-developed in the jurisprudence of the UN Human Rights 
Committee. On the case Touron v. Uruguay8 the Committee has held that in 
certain cases availability of legal aid is crucial for a defendant’s ability to 
defend himself/erself. It was noted by some commentators, that: “The 
Committee has displayed a reluctance to examine the manner in which a 
member party administers the provision of legal aid within its territory.”9 
By the Committee jurisprudence it is up for a member party to decide how 
to arrange the provision of legal aid until a manifest miscarriage of justice 

                                                 
8 Tourón v. Uruguay (R.7/32), ICCPR, A/36/40 (31 March 1981) 120 at paras. 8 and 12. 
9 Alex Conte, Scott Davidson, and Richard Burchill, Defining Civil and Political Rights: 
The Jurisprudence of the United Nations Human Rights Committee (Aldershot: Ashgate 
Publishing Limited, 2004), 129. 
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occurs (Ricketts v. Jamaica10). In the case where a capital penalty was at 
stake (Reid  v  Jamaica11) the Committee stressed that “[...] in cases 
involving capital punishment, in particular, legal aid should enable counsel 
to prepare his client’s defense in circumstances that can ensure justice. 
This does include provision for adequate remuneration for legal aid...” 
 
International Covenant on Economic, Social and Cultural Rights (ICESCR) 
 
Appropriate procedural protection and due process are essential aspects of 
all human rights but are especially pertinent in relation to a matter such as 
forced evictions which directly invokes a large number of the rights 
recognized in both International Covenants on Human Rights. The 
Committee considers that the procedural protections which should be 
applied in relation to forced evictions include: 
….(g) provision of legal remedies; and (h) provision, where possible, of 
legal aid to persons who are in need of it to seek redress from the courts. 
(para. 15 General Comment # 7. The right to adequate housing (art. 11.1 of 
the Covenant): forced evictions)). 
   
Convention on the Rights of the Child 
 
Every child deprived of his or her liberty shall have the right to prompt 
access to legal and other appropriate assistance, as well as the right to 
challenge the legality of the deprivation of his or her liberty before a court 
or other competent, independent and impartial authority, and to a prompt 
decision on any such action (article 37, para. d). 
 
Every child alleged as or accused of having infringed the penal law has at 
least the following guarantees: be informed promptly and directly of the 
charges against him or her, and, if appropriate, through his or her parents or 
legal guardians, and to have legal or other appropriate assistance in the 
preparation and presentation of his or her defense (article 40, part 2, para. b 
(ii)). 
 
International Convention on the Protection of the Rights of All Migrant 
Workers and Members of Their Families  
 
In the determination of any criminal charge against them, migrant workers 
and members of their families shall be entitled to the following minimum 
guarantees:  
…(d) To be tried in their presence and to defend themselves in person or 
through legal assistance of their own choosing; to be informed, if they do 
not have legal assistance, of this right; and to have legal assistance assigned 
to them, in any case where the interests of justice so require and without 

                                                 
10 Ricketts v. Jamaica (667/1995), ICCPR, A/57/40 vol. II (4 April 2002) 29 
(CCPR/C/74/D/667/1995) at paras. 3.2 and 7.3. 

11 Reid v. Jamaica (250/1987), ICCPR, A/45/40 vol. II (20 July 1990) 85 at paras. 11.4 
and 13. 
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payment by them in any such case if they do not have sufficient means to 
pay (art.18, para.3 (d)). 
 
Convention on the Rights of Persons with Disabilities  
 
States Parties shall ensure effective access to justice for persons with 
disabilities on an equal basis with others (art.13, part 1) 
 
Convention  relating to the status of refugees 
 
A refugee shall enjoy in the Contracting State in which he has his habitual 
residence the same treatment as a national in matters pertaining to access to 
the Courts, including legal assistance and exemption from cautio judicatum 
solvi (payment of security for legal costs) (article 16). 
 
1.2. Regional instruments  
 
European  convention for the Protection of Human Rights and Fundamental 
Freedoms 
 
Everyone charged with a criminal offence shall have the following 
minimum rights: to defend himself in person or through legal assistance of 
his own choosing or, if he has not sufficient means to pay for legal 
assistance, to be given it free when the interests of justice so require (article 
6, part 3, para. c). 
 
Convention on Human Rights and Fundamental Freedoms of the 
Commonwealth of Independent States12 
 
Everyone charged with a criminal offence shall have the following 
minimum rights: 
… (c) to defend himself in person or through legal assistance of his own 
choosing or to have legal assistance assigned to him whenever the interests 
of justice so require, as well as to be provided with legal assistance free of 
charge in cases specified in national legislation (art. 6, para. 3 (c)). 
 
CIS Convention on legal aid and legal relations in civil, family and criminal 
cases13 
 
Citizens of each Contracting Party and persons residing on its territory are 
exempted from paying fees, court and notary expenses and have the right on 
free judicial aid along with the native citizens (art. 2, para 1). 
 

                                                 
12 The Convention was opened for signature in Minsk on 26 May 1995, and signed by 
seven of the twelve CIS Member States on that day (Armenia, Belarus, Georgia, 
Kyrgyzstan, Moldova, Russia, Tajikistan). It has since been ratified by Belarus, 
Kyrgyzstan, the Russian Federation and Tajikistan, and entered into force on 11 August 
1998. 
13 Adopted in Minsk on 22 January 1993. Entry into force: 19 May 1994.  



 14

2. Soft Law 
 
Basic Principles on the Role of Lawyers14 
 
All persons are entitled to call upon the assistance of a lawyer of their 
choice to protect and establish their rights and to defend them in all stages 
of criminal proceedings.  
 
Governments shall ensure that efficient procedures and responsive 
mechanisms for effective and equal access to lawyers are provided for all 
persons within their territory and subject to their jurisdiction, without 
distinction of any kind, such as discrimination based on race, color, ethnic 
origin, sex, language, religion, political or other opinion, national or social 
origin, property, birth, economic or other status.  
 
Governments shall ensure the provision of sufficient funding and other 
resources for legal services to the poor and, as necessary, to other 
disadvantaged persons. Professional associations of lawyers shall cooperate 
in the organization and provision of services, facilities and other resources.  
 
Governments shall ensure that all persons are immediately informed by the 
competent authority of their right to be assisted by a lawyer of their own 
choice upon arrest or detention or when charged with a criminal offence.  
 
Any such persons who do not have a lawyer shall, in all cases in which the 
interests of justice so require, be entitled to have a lawyer of experience and 
competence commensurate with the nature of the offence assigned to them 
in order to provide effective legal assistance, without payment by them if 
they lack sufficient means to pay for such services.  
 
Governments shall further ensure that all persons arrested or detained, with 
or without criminal charge, shall have prompt access to a lawyer, and in any 
case not later than forty-eight hours from the time of arrest or detention. 
(principles 1, 2, 3, 5, 6, 7) 

 

Body of Principles for the Protection of All Persons under Any Form of 
Detention or Imprisonment  

 
If a detained person does not have a legal counsel of his own choice, he 
shall be entitled to have a legal counsel assigned to him by a judicial or 
other authority in all cases where the interests of justice so require and 
without payment by him if he does not have sufficient means to pay 
(principle 17, para. 2). 

                                                 
14 Adopted by the Eighth United Nations Congress on the Prevention of Crime and the 
Treatment  of Offenders, Havana, Cuba, 27 August to 7 September 1990 
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Standard Minimum Rules for the Treatment of Prisoners 

 
For the purposes of his defence, an untried prisoner shall be allowed to 
apply for  where such aid is available, and to receive visits from his legal 
adviser with a view to his defence and to prepare and hand to him 
confidential instructions. For these purposes, he shall if he so desires be 
supplied with writing material. Interviews between the prisoner and his legal 
adviser may be within sight but not within the hearing of a police or 
institution official (rule 93). 

 

United Nations Standard Minimum Rules for the Administration of Juvenile 
Justice ("The Beijing Rules")  

 
Throughout the proceedings the juvenile shall have the right to be 
represented by a legal adviser or to apply for free legal aid where there is 
provision for such aid in the country (rule 15.1.). 
 
3. Right to defense in criminal process15 
 
The right to defense in criminal proceedings consists of following elements: 
 The right to defend himself in person or through the chosen counsel  
 Possibility to choose the lawyer in certain circumstances 
 The right to free legal representation in the case of lack of financial 

means and when interests of justice so require 
 The quality of rendered legal aid 

 
3.1. The right to defend himself in person or through the chosen counsel  
 
Everyone charged with a criminal offence has the right to defend him or 
herself against the charges. Every accused has the right to legal assistance. 
Assistance of counsel is a primary means of ensuring human rights 
protection of persons accused in committing crimes and in particular their 
right to fair trial. The right to legal assistance includes right to chose a 
counsel or to have assigned counsel in any case where the interests of justice 
so require. 
 
The right to counsel applies to all stages of criminal proceedings including 
preliminary investigation and pre-trial period. The right to be represented by 

                                                 
15 In given part of the research were used some materials of Amnesty International, namely 
manual  on fair trial. 
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counsel applies even when the defendant chooses not to appear at the 
hearing.   
 
Concerning criminal cases punishable with death penalty the UN Committee 
on Human Rights decided that the case cannot be considered that interest of 
justice require that accused was represented by the counsel.  
 
3.2. Possibility to choose the lawyer in certain circumstances 
 
The right to a lawyer generally means that a person has the right to legal 
counsel of their choice. Because of the importance of trust and confidence 
between the accused and their lawyer, the accused may generally choose 
which lawyer will represent them. The right to be represented by a lawyer of 
one’s choice may be restricted, if the lawyer is not acting within the bounds 
of professional ethics, is the subject of criminal proceedings or refuses to 
follow court procedure. 
 
In addition, an accused does not have an unrestricted right to choose 
assigned counsel, particularly if the state is paying the costs. However, in 
death penalty cases the Human Rights Committee has stated that the court 
should give preference to appointing counsel chosen by the accused, 
including for the appeal, even if it requires adjournment of the hearings16.  
 
3.3. The right to free legal representation in the case of lack of financial 
means and when interests of justice so require 
 
If the accused does not nave the counsel by his own choice for 
representation of his interests he may have an appointed counsel. According 
to article 14 (3) (d) of ICCPR the state obliged to provide free legal aid (to 
appoint a lawyer) to the accused in criminal cases when following criteria 
are met:  
 
1. Financial criteria 
 the accused does not have sufficient funds to pay for a lawyer. 

 
2. Criteria “in the interests of justice”   
 Legal and factual complexity of the case; 
 “what threatens to the defendant”, seriousness of the offence and the 

severity of the potential penalty; 
 The ability of the accused to carry out his defense.  

 
The Human Rights Committee has held that the interests of justice require 
that counsel be appointed at all stages of the proceedings for people charged 
with crimes punishable by death, if the accused does not have the assistance 
of counsel of choice 17. The Governments should allocate sufficient funds 

                                                 
16 Pinto v. Trinidad and Tobago, (232/1987), 20 July 1990, Report of the HRC, (A/45/40), 
Vol. II, 1990, at 73. 
17 Henry and Douglas v. Jamaica, (571/1994), 26 July 1996, UN Doc. 
CCPR/C/57/D/571/1994,  para.9.2. 
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and other resources for providing needy and other disadvantaged group of 
people with a counsel.   
 
3.4. The quality of rendered legal aid 
 
Defense lawyers must act freely and diligently in accordance with the law 
and recognized standards and ethics of the legal profession. They must 
advise their clients of their legal rights and obligations, and about the legal 
system. The accused and his lawyer should have sufficient time and 
conditions for preparation of the defense. They must aid their clients in 
every appropriate way, taking such action as is necessary to protect their 
clients’ rights and interests, and assist their clients before the courts. In 
protecting the rights of their clients and in promoting the cause of justice, 
lawyers must seek to uphold human rights and fundamental freedoms 
recognized by national and international law. 
 
When an accused is represented by assigned counsel, the authorities must 
ensure that the lawyer assigned has the experience and competence 
commensurate with the nature of the offence of which their client is 
accused. The authorities have a special duty to take measures to ensure that 
the accused is effectively represented.18 If the appointed counsel is not 
effective, the authorities must ensure that counsel performs their duties or is 
replaced.19 
 
4. Right to defense in civil process 
 
Unlike criminal cases the question of rendering free legal assistance in civil 
and other categories of cases is not settled in details by the international 
standards. 
 
However, the European Court on Human Rights has established in its 
decisions that right to free legal aid is not limited to criminal cases. With the 
Airey judgment,20 the Court established that in some instances before the High 
Court of Ireland the possibility for a person to defend himself or herself in 
person did not represent an effective right of access, as the practice before this 
supreme judiciary forum was the legal representation, as the proceedings were 
the least accessible of the existent domestic remedies and very complex ones. 
As a consequence the court found a breach of the right to access to a court 
(art.6 para.1). Three circumstances were considered by the Court as central 
ones, namely:   
 
1) the complexity of the procedure;  
2) the necessity to address complicated points of law or facts; and  
3) the emotional involvement of the case.  
 

                                                 
18 Kelly v.Jamaica (253/1987), 8 April 1991, Report of the HRC, (A/46/40), 1991, at 248, 
para. 5.10. 
19 Artico Case, 13 May 1980, 37 Ser. A 16. 
20 Case of Airey v. Ireland, judgment of 9 October 1979, para 26. 
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These circumstances were transformed into criteria to be applied in order to 
determine if an individual should be granted legal aid, and were developed 
in subsequent judgments .21 
  
In its upcoming judgments the European Court has recognized as a violation 
of article 6 of ECHR failure of the State to provide free legal aid in cases on: 
establishment of guardianship over the child, damage compensation and 
protection of business reputation, etc.  In this regard the Court connected 
accrual right on free legal aid with lack of funds of the participant of 
proceedings and the complexity of the case. 
 
The mere granting of legal aid cannot be considered as full accomplishment of 
the State obligation to assure effective access to a court. Accepting the 
application for legal aid does not generate effectiveness of access to a court. 
Effectiveness includes with necessity the concrete nomination of a lawyer and 
different actions the lawyer takes in order to assist the applicant.  As the first 
aspect is concerned, the nomination of a lawyer is indispensable to the 
realization of the right of access, and the lack of such nomination or the delay 
in nomination represent breaches of the right to a fair hearing. 
  
In fact, as mentioned above, the legal aid supposes the representation by an 
experienced lawyer – professionally qualified to practice law. This reference to 
the legal experience shows that the representation must be not a formal one, 
but a concrete and competent assistance and a real implication of the lawyer in 
the proceedings. As a consequence, the State should watch over the way the 
lawyer accomplishes its legal duties and, in case of misconduct, should appoint 
another lawyer or oblige the existing one to fulfill his or her tasks adequately.22 
 
 
CHAPTER II. The world models of delivering free legal aid 
 
In many countries the systems of providing the state-sponsored legal 
assistance have been developing for tens of years. The major incentives for 
introducing more sophisticated systems of providing the legal assistance and 
for their increasing funding were: growing public concerns towards the 
compatibility of the existing criminal justice systems with the highest values 
of the society and the influences of the pertaining developments in 
international law. As a result, it could be said that after the decades of 
experiments in the field, several advanced models of the provision of legal 
assistance has emerged in the world. 

                                                 
21See, for example, Case of P., C. and S. v. The United Kingdom, judgment of 16 July 2002; 
case of McVicar v. The United Kingdom, judgment of 7 August 2002;  case of Steel and 
Morris v. the United Kingdom, judgment of 15 February 2005; Case of A. v. The United 
Kingdom, judgment of 17 December 2002.  
22 Report “European Standards and the Right to Legal Defence in Civil Matters” by 
Mr.Bogdan Aurescu, Substitute member of the Venice Commission, Professor lecturer, 
Faculty of Law, University of Bucharest, Strasbourg, 16 May 2008. Available at: 
http://www.venice.coe.int/docs/2008/CDL-JU(2008)012-e.asp Internet; accessed 08.03.2010 at 
21:30. 
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Concerning the situation in the countries which are in the process of 
reformation of their systems of legal assistance, the priority questions are: 
what gaps in the law and practice obstruct the access of the disenfranchised 
to legal services, how to implement with success mechanisms of legal 
assistance into the existing criminal justice systems, what models and 
approaches might be the most efficient under local conditions, what 
safeguards against such evils as corruption, legal nihilism and human rights 
abuses could be introduced into the legal aid provision mechanism, and so 
on. 
 
Certainly, there is no a unified model of the provision of legal assistance that 
could be defined as the "best one in the world". Moreover, a system which 
proved to be working well in one country, may quite fail in another one due 
to many factors. To name some: legal and political environment, available 
resources, etc. According to Smith, “the organization of publicly funded 
legal services in different countries is affected by local culture and history. 
These differ enormously. [...] I am conscious that, within central and 
Eastern Europe, there will be different traditions that dictate different levels 
of available resources, different priorities in provision and different 
preferences in the type of provision. [...] The lesson is that there is no right 
answer only optimum provision for individual circumstances”.23 
 
Nevertheless, such parameters as availability of the legal assistance (i.e., the 
range of cases and the amount of the delivered legal assistance), quality of 
provided services, cost-effectiveness and some others could objectively 
characterize the model as efficient. Commentators usually refer to the three 
main types of actors which are directly providing free legal assistance in 
criminal cases. Those are: (a) practicing lawyers appointed on a case-by-
case basis, a system that is normally named ‘ex-officio’ in Europe 
(‘judicare’ according to the US terminology); (b)  salaried  practitioners 
who are directly  employed  for  delivering public  legal  services by  the  
body administering legal assistance, and (c) so-called "public defenders" 

– staff attorneys who  a re  employed by an independent  organization  
(Public  Defender  Office)  and who undertake a full representation of 
defendants.24 Any one  of these models may be employed within 
"contracted services" scheme which envisages that providers of legal 
assistance should compete for a contract that grants state funds for 
delivering  public  legal  services.  Each model has its pros and cons which 
are briefly summarized here below. 
 
1. Different models: pros and cons 
 
The first one of the three, the ex-officio model of delivering legal assistance 

                                                 
23 R. Smith, "Models of Organisation of the System for Provision of Legal Aid " 
(2002).http://www.justiceinitiative.org/db/resource2?res_id=10 3493 (accessed 05.03. 
2010), 3. 

24  "Making Legal Aid a Reality: A Resource Book for Policy Makers and Civil Society", 
87. 
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enables to decide more thoroughly whether to grant legal assistance in each 
case (this, however, makes sense only when there is a discretion in deciding 
whether to grant legal assistance or not). This model also ensures that 
private practitioners, i.e., lawyers who generally do not depend on the 
money that are paid for public legal services, are involved in the kind of 
work that is closely linked with many human rights issues.25 This system 
sometimes is combined with the defendant's right to enjoy the lawyer's 
assistance of their own choice. 
 
The disadvantages of this system, which are admitted by some of 
commentators, include the following: poor quality control, in particular, 
when the quality of services is evaluated by private practitioners themselves, 
and higher costs. 26 It is must be noted here that a number of researches 
carried out in the field has indicated that the ex-officio model of delivering 
legal assistance does not always mean more or higher costs.27 
 
The second model, or salaried practitioners’ scheme, that is, employment of 
lawyers (and/or groups of lawyers) by the agency which administers legal 
assistance – is advantageous cost-wise. The problematic issue with private 
practitioners is that they are often underpaid and overloaded with big 
amount of work, and they often experience problems in motivation for this 
work as well as professional self-esteem which again brings up concerns of 
quality.28 
 
The third model – public defenders’ scheme, provides similar advantages 
(that is, possibility to maintain low costs) and also (to some extent) raises 
similar concerns as the salaried practitioners’ model does (i.e., low 
professional self-esteem because of the routine caseload and, usually, low 
salaries).29 Compared to the two prior schemes public defenders normally 
work as a team which makes it possible to build up a high spirit and 
regular exchange of professional experience. It is easier to realize the 
quality control mechanism. At the same time, these advantages may well 
turn into disadvantages, thus low costs could often be achieved at the 
expense of quality, professional control within a team may deter the 
independence of the lawyer and possibility to act freely when defending the 
client.30 

                                                 
25 Smith, 6. 
 
26 Smith, 7. See also: Rekosh and others., p.p. 19 - 20. 
27 Roger Bowles and Amanda Perry, "International Comparison of Publicly Funded Legal 
Services & Justice Systems," (2009). 
http://www.justice.gov.uk/publications/docs/comparison-public-fund-legal-services-justice- 
systems.pdf.; Internet; Accessed 15.03.2010, 34. 
28 See, for example, "Making Legal Aid a Reality: A Resource Book for Policy Makers and 
Civil Society.", 12. 

29 Edwin Rekosh and others, "Access to Justice: Legal Aid for the Underrepresented," in 
Access to Justice in Central and Eastern Europe: A Source Book( Public Interest Law 
Initiative, 2003). 
30 "Making Legal Aid a Reality: A Resource Book for Policy 
Makers and Civil Society", 55. 
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In practice, most of the existing systems of public legal service combine 
two or three models described above. Applying various delivery 
mechanisms, inter alia, not only gives an opportunity to compare the 
effectiveness of different models, but also to make cost-effective selections 
of deliverers in different cases.  In the jurisdictions, where the mixed system 
of delivering legal assistance is applied (e.g., in the Spain, Netherlands, 
some provinces of Canada, Finland, Iceland, Hungary) indigent defendants 
have a choice between appointing a private lawyer through the scheme 
of legal assistance or via using a public defender's assistance, whereas in 
Poland, Switzerland and Sweden this is not the case.31 

 

2. Administration of the Legal Aid system 
 
There are several types of arrangements with regards to the administration 
of legal assistance. The term "administration of legal assistance" for the 
purposes of the present work should be understood as a complex activity 
which generally embraces such questions, as deciding on the eligibility, 
distributing public funds intended for legal assistance, exercising quality 
control and formulating relevant policies 
 
On the basis of the analysis of the existing legal assistance models, those 
functions could be divided among several bodies or may be concentrated 
within only one of them; as a rule, these are governmental bodies (normally 
the Ministry of Justice), legal profession, or a specialized legal assistance 
agency that is independent both from   the Government and legal profession. 
Some of the enumerated functions (reviewing applications for legal 
assistance, quality control, and distribution of funds) could also be 
assigned to the Public Defender's offices and courts. Still, these are used as 
subsidiary mechanisms. Thus, in Germany, Austria and the Netherlands, for 
example, issues related to the administration of legal assistance are within 
the  responsibility of the  Ministry of Justice while the  decision to grant 
legal assistance in a criminal case is made by the court where the case is 
being considered (or b y  the court that i s  situated in the district of an 
applicant’s residence). 32 
 
The positive sides of this form of administering legal assistance may be: 
lesser costs (there is would be no need to establish any specialized 
agencies), decision-making process which is not split between different 
agencies – this is a court that decides whether the interests of justice 
require that legal assistance is granted or not and the court provides for a 
lawyer. Yet, there are "cons" as well: the courts are often overloaded with 
casework and this type of activities will create an additional workload, the 
way an independent agency can deal with relevant issues is much more 
flexible and sophisticated in terms of accessing the needs and finding 
                                                 
31 See, for ex., Soar, Peter ed. The New International Directory of Legal Aid. Vol. 51 (The 
Hague London New York:Kluwer Law International, 2002), p.p. 54, 126, 201, 220, 223, 
226. 
32 Smith, 4-6. 
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financial solutions, and so on. In some cases, defense lawyers may be 
perceived by the judges as an obstacle to a speedy proceeding, especially 
taking into consideration such factors as professional burnout and 
bureaucratic approaches that are characteristic of some representatives of 
the judiciary.33 
 
However, most of the countries with advanced legal assistance models 
have chosen  for the independent body scheme. A body that is specialized 
in administering legal assistance is independent organization-wise from 
the Government (despite that its board may sometimes include state 
officials) and it is entitled to decide the following issues: making a choice 
of prospective providers of services and contracting, distributing the 
funds among the service providers, distributing, planning and optimizing 
the  expenditures, exercising quality control; reviewing individual 
applications for free legal assistance and deciding on the eligibility, 
running professional learning and  training programmes, and so on.34  

Depending on the  jurisdiction this body may be called a "board", a 
"commission", or a "corporation". Examples of such bodies are: Legal 
Services Corporation (civil cases) – t h e  USA, Legal Services Commission 
– UK, and Legal Aid Ontario – Canada. In   the   USA, an establishment of 
a similar national   body   responsible   for administering  legal  assistance  
in  criminal  cases  -  the National Center  for  Defense  Services,  is  being 
presently discussed.35 
 
Administration of legal assistance through a body which is independent 
both from state authorities and from those who are delivering legal 
assistance has certainly many benefits. Administration of legal assistance 
located within legal profession – usually, in the form of creating a board 
composed of the delegated members of bar associations, was abandoned 
by most of the countries, where it existed previously, although it might be 
of use in some countries, for instance, where legal assistance systems are 
relatively new and a wider involvement of legal profession could be 
useful.36 
 
An independent body that administers legal assistance could be a better 
solution also in terms of t he  capacity for statistical   analysis, 
transparency and ability to provide professional training. Finally, an 
independent body is most suitable for the efficient management of 

                                                 
33 Moshe Hacohen, "Israel’s Office of Public Defender: Lessons from the Past, Plans for 
the Future," in Access to Justice in Central and Eastern Europe: A Source Book 
(Budapest: PILI 2003), 134. 

34 Rekosh and others, 18. 
35 Norman Lefstein, "A Broken Indigent Defense System: Observations and 
Recommendations of a New National Report," Human Rights: Journal of the Section of 
Individual Rights & Responsibilities, American Bar Association 36, no. 2 ( 2009). 
http://www.abanet.org/irr/hr/spring09/HR_spring_2009.pdf (accessed 10.03.2010), 14. 

 
36 Roger Smith, Peter van den Biggelaar, and David McQuoid-Mason, "Models of 
Organization of a Legal Aid Delivery System," in Access to Justice in Central and 
Eastern Europe: Source Book(Public Interest Law Initiative, 2003), 64. 
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complex legal assistance systems by way of integrating different types of 
service providers and ensuring the choice of the most cost effective forms 
of delivery and ability to meet various needs of the applicants for legal 
assistance.37 The way in which the body that administers legal assistance is 
formed may differ. In some models it is comprised of the representatives of 
various actors such as responsible/authorized state bodies, such as executive 
bodies, courts, criminal prosecution authorities as well as the 
representatives of legal profession, academicians and civil society 
organizations. Smith describes this type of arrangement as one of the most 
efficient models of the organization of legal assistance provision.  
 
The type of arrangement which Smith calls a "commission model" consists 
in an independent governmental body responsible for selection and which 
provides for remuneration of the lawyers. The members of such 
commissions could be appointed in different way, depending on the 
jurisdiction.38 
 
As concerns the state body responsible for developing pertaining policies 
and budgets it may significantly differ in various jurisdictions with 
relevant functions vested in executive, legislative or judicial bodies.  For  
instance,  in  England  and  Wales  the role  of  such  an  agency is played 
by the Lord Chancellor’s Department, in the federal states, such as the 
USA or Canada the picture differs not only from state to state, but it is 
also being complicated because of the necessity to split responsibilities 
between the federal and state bodies (e.g., in funding issues), in accordance 
with the "federal – state" dichotomy.39 
 
 
CHAPTER III. National legislation of the Republic of Tajikistan 
on free legal aid 
 
1. General provisions. 
 
In accordance with the Constitution of the Republic of Tajikistan (6 
November 1994): “Judicial protection is guaranteed to everyone… from the 
moment of detainment, a person has the right to employ the services of a 
lawyer.” (article 19 of the Constitution of the Republic of Tajikistan).  
Besides:”the legal assistance is guaranteed in all stages of investigation and 
trial” (article 92 of the Constitution of Republic of Tajikistan). The 
Constitution does not give direct prescription for rendering free legal aid 
and does not define criteria for getting such assistance.   
 
Further guarantees for rendering legal aid are foreseen by the “Law on the 
Bar of the Republic of Tajikistan” (4 November 1995) [hereinafter “Law on 
Advocacy”]. Thus, “The physical or legal body cannot be left without legal 

                                                 
37 Ibid., 61. 

38 Smith, "Models of Organisation of the System for 
Provision of Legal Aid", 4. 

39 Ibid. 
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assistance. The State guarantees real and equal access to legal assistance to 
all persons, foreign citizens, who live or have residence on the territory of 
Tajikistan (article 5 “Law on advocacy”). Article 5 of the Law “On 
Advocacy” provides for state guaranteed financing for legal aid to the needy 
but there is no mention of the division of criminal and civil cases. The 
reference to free legal aid may be found also in the art. 19 of the Law “On 
Advocacy” but this provision oblige only members of Collegia and not 
attorneys to provide free legal aid.  
 
Besides: “…the State guarantees necessary financing for ensuring legal 
assistance to needy citizens and also payment for free legal aid rendered in 
accordance with the law”. Partly this guarantee is implemented by the 
collegia (Bar association) members. The Law of Tajikistan “On 
Advocacy”40 stipulates that lawyers belonging to Collegia of lawyers shall 
provide free legal aid to: 
 
 plaintiffs in courts of the first instance claiming recovery of alimony 

payments or reinstatement in employment, participants of the Great 
Patriotic and Soviet-Afgan War, the disabled and persons who lost 
the breadwinner during the Civil War in Tajikistan, and refugees; 

 persons appealing against error in the electors list; 
 People’s Deputies who need counseling on legislative issues related 

to the exercise of their mandate. 
 

Also Collegia of lawyers, Presidium of the Collegia, the body of preliminary 
investigation, the prosecutor, or the court have a right to grant full or partial 
exemption from paying for legal assistance: 

1. A physical body fully or partially from payment for legal aid on the 
base of his/her property status, age, earning capacity, health status, 
and presence of underage or not capable of working children, 
maintenance of dependants. 

2. Citizen taking into account specific circumstances and low-income. 
3. Suspect and accused in other cases. 

 
It should be mentioned that these provisions are only about criminal process 
and do not apply to other categories of cases. 
 
In those cases when a person was exempted from the payment for legal aid: 
on the request of the body of initial investigation, the prosecutor or the 
court; if a Collegia of lawyers and client fail to agree on the amount; if legal 
aid was rendered free of charge – in accordance with the law expenses for 
rendered free legal aid should be reimbursed from the local state budget. 
The ground for reimbursement for rendered free legal aid to suspect or 
accused from the local budget is: authorization of person conducting 
interrogation, investigator, prosecutor or ruling of the court. This order is 
foreseen by the Resolution of Cabinet of Ministers, Republic of Tajikistan 
“On the Order of Charging State Costs for Providing Legal Assistance to 
                                                 
40 Закон Республики Таджикистан «Об адвокатуре», статья 19/Law of Tajikistan “On 
Advocacy”, Article 19. 
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Citizens”.41 Unfortunately, the abovementioned Resolution does not provide 
an order of calculation of amount which should be paid from the account of 
the state for rendered legal aid and refers to the Instruction about payment 
for legal aid rendered by lawyers to physical and to legal bodies (more 
detailed information about remuneration for appointed lawyers and the 
abovementioned Instruction will be given in section 4 of the given work). 
 
2. Rendering free legal aid in criminal cases. 
 
Rendering free legal aid in criminal cases is a frequent occurrence in 
practice of Tajikistan and is settled at legislative level in certain degree. The 
national legislation provides for following cases when participation of a 
lawyer in the criminal process is obligatory: 
 

1. The suspect, accused or defendant apply for it 
2. The suspect, accused or defendant is under-age (minor); 
3. The suspect, accused or defendant is mentally or physically 

disabled; 
4. The suspect, accused or defendant do not speak the language in 

which the proceedings are conducted; 
5. The person is charged with a crime for the committing of which a 

capital punishment or life-term sentence is established.  
 
Also the interrogator, the investigator, the public prosecutor, the court or 
the judge have the right to find that participation of the defender is needed 
on other matters (other than pointed above) if they consider that 
complexity of the case and other  circumstances can complicate the 
realization of the right to protection of the suspect, accused or the 
defendant. In all abovementioned cases if the defendant was not invited 
by the detainee, suspected, accused, the person on trial or their lawful 
representatives and also with their agreement by other people the 
interrogator, the investigator, the public prosecutor, the court or the judge 
are obliged to ensure participation of defendant in the case (article 51 of 
Criminal Procedure Code of Republic of Tajikistan).  
 
According to the legislation the state has to pay for legal aid (services 
of the defender) if the lawyer was appointed for participation in the 
preliminary investigation or court process without agreement with the 
client. Reimbursement to the State in this case can be placed on the 
convicted person (article 51 of Criminal Procedure Code) only if the 
person will not prove his/her incapability to cover these expenses. 
 
3. Rendering free legal aid in civil cases.  
 

                                                 
41Постановлении Кабинета Министров Республики Таджикистан за № 206 от 4 июня 
1992 года «О порядке отнесения на счет государства расходов по оказанию 
адвокатами юридической помощи гражданам»/ Resolution of Cabinet of Ministers, 
Republic of Tajikistan # 206 from 04.06.1992, “About order a charge for state costs of 
providing for legal assistance to citizens”.   
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Rendering free legal aid in civil cases and other types of cases excessively 
limits access of needy people to legal services. So, if the situation with legal 
aid in criminal cases is more or less clear it is more complicated when it 
comes to civil cases. There are everyday situations when a person from a 
socially vulnerable group without money for the lawyer or representative is 
forced to apply to the court for protection of his rights in the field of civil, 
housing, family or pension law. What should this person do in this case? 
Ordinary representative of the legal profession thinks that lawyers render 
free legal aid only in criminal cases and such aid may be rendered in limited 
scope of cases in civil cases.  
 
As it was mentioned earlier free legal aid may be rendered in civil cases 
according to the Law “On Advocacy” to: 1) demandants in the first instance 
seeking alimony or restoration of employment: veterans of World War II or 
the Afghan War, disabled people, people who lost a bread-winner during the 
civil war in Tajikistan, refugees; 2) citizens appealing errors in electoral 
rolls; 3) people’s deputies in the Parliament seeking consultations regarding 
legislation in connection with realization of their deputative powers. 
 
The recently adopted Civil Procedural Code states that: “"The court 
appoints a lawyer as a representative in following cases: 
 the civil defendant has no representative and his residence is 

unknown;  
  in other cases stipulated by the law.42 

 
Both cases are not specified and it is unclear what “other cases” means.  
 
These safeguards are implemented only through the members of Collegiums 
of lawyers (Bar associations) and do not affect licensed lawyers (attorneys). 
It is possible because the Law “On Advocacy” (article 19) makes rendering 
free legal aid binding only for the members of Collegia.  
 
Thus, formally low-income people who need legal representation on the 
civil case but cannot afford to cover such services may apply to lawyers’ 
organization with request for free legal aid (services of a lawyer). The 
national legislation does not give any clarifications about mechanisms and 
procedures videlicet how such assistance can be obtained. As the order is 
unresolved on legislative level this kind of legal representation does not 
occur in practice. Although in these cases, based on the norms of the Law 
“On Advocacy”, the state should cover expenses for legal representation in 
civil cases.               
 
The low-income is not specified as a criterion which gives opportunity to 
receive free legal aid in the list of persons entitled to free legal aid.  The 
experience of other countries shows that the determination of property status 
of a person focuses on the minimum wage but taking into account that 

                                                 
42Уголовно-процессуальный Кодекс  РТ, статья 52/ Article 52, Code of Civil Procedure 
of Republic of Tajikistan. 
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minimum wage in Tajikistan does not satisfy basic human needs43 it is more 
appropriate to use minimum subsistence income.   
 
The Law of Republic of Tajikistan “On Minimum Subsistence” was adopted 
in May 2009. In accordance with this Law “the minimum subsistence is the 
cost of living and the amount of obligatory payments; the poor (needy) are 
the families or citizens who live alone whose average per capita income is 
below the subsistence level due to circumstances beyond their control”.    
Thus, it is possible to determine the low-income criterion on the base of 
abovementioned Law. However, a problem exists here. According to the 
Law the information about the exact level of minimum subsistence should 
be published once every three months by state statistical bodies. But so far 
there is no available information about minimum subsistence – statistical 
bodies cannot provide such information as the amount of minimum 
subsistence is not settled yet.    
 
According to article 102 of Civil Procedural Code there is a possibility to 
reimburse expenses for legal representation at the expense of the other side: 
“The court imposes to reimburse the representation expenses which were 
incurred by the party, in favor of which the court's decision was taken, upon 
the other party, within reasonable limits. In case if in accordance with an 
established order the lawyer's services were rendered free of charge to the 
party in favor of which the court's decision was taken, the amount indicated 
in part 1 of the present article, in payment of the lawyer's services is exacted 
from the other party in favor of the lawyer”. But this article does not resolve 
problems in the field of free legal aid as in the civil process there is a lot of 
cases when application to the court is not connected with a suit and there is 
no litigator from whom the costs could be recovered. Besides, if the 
defendant who "lost" the case does not have financial means not only for 
reimbursing the other party's representation expenses but also for hiring a 
representative for himself/herself how much justified is it to levy from 
him/her this kind of expenses?  
 
Thus, the current legislation on advocacy and civil procedural law does not 
provide full opportunity to the poor people to get free representation of the 
lawyer in a civil court. The Collegia of lawyers formally can provide legal 
counsel for the uncompensated representation in court for the benefit of the 
poor person but the budget of Collegia does not have article for such 
expenses and cannot cover payments for services of “free of charge” lawyer. 
Thus, the provision of free legal aid in civil cases is "overboard" guarantees 
free legal aid.44 
                                                 
43 From July 1, 2008 the minimum wage in Republic of Tajikistan is 60 somoni (13,8 US 
dollars).  
 
44 Наргис Зокирова «Адвокаты Таджикистана бьют тревогу о доступе граждан к 
бесплатной правовой помощи»/“Lawyers of Tajikistan are sounding the alarm about 
access of citizens to free legal aid”, the article prepared for the web-site Human Rights 
Journalists Network by Nargis Zokirova, available at:  
www.hrjn.tj/images/pdf_downloads/.../Advokati_taj_biut_trevogu.doc Last visited: 
08.03.2010 at 14:40. 
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4. Gaps & shortcomings in the legal regulation. 
 
The existing order of the legal regulation of issues of providing a qualified 
legal help on the part of the state has a number of shortages45: Tajikistan's 
legislation provides a real possibility for rendering free assistance at the 
state's expense mainly in criminal cases. The existing legislation on 
advocacy (the bar) & civil procedural legislation do not enable for the 
indigent people to receive a free-of-charge representation of the lawyer at 
the court on civil cases; the clear criteria for determination of the persons 
who are entitled to receive the state's help in paying for a lawyer's 
assistance, are absent; a mechanism of the interaction between the state & 
the bar on matters of rendering free legal aid is not clearly regulated. The 
payments to lawyers for the provided free legal assistance are often delayed, 
or they are not paid in full amount which decreases the lawyers' interest in 
rendering free assistance & its adequate quality.  
 
 
CHAPTER VI. The practice of rendering free legal aid in 
Tajikistan 
 
1. Background information concerning free legal aid in 
Tajikistan 
 
1.1. The Bar system and legal profession in Tajikistan 
 
The basics of providing legal assistance and lawyers’ activity are regulated 
by the Law "On Advocacy". Until 2003, this Law had been a Constitutional 
Law but after conducting a referendum and introducing amendments and 
additions into the Constitution the Law's status was changed. The Law "On 
Advocacy" adopted in 1995 has been a progressive one for the bar in 
Tajikistan since it for the first time strengthened the independence of the bar 
and provided the following: the guarantees for securing the inadmissibility 
of interference with the lawyer's practice, the autonomy of the bar and its 
independence from state bodies, issues of cooperation of the bar's self-
management with state bodies on questions of providing legal assistance to 
physical and juridical persons. These provisions were corresponding to 
international legal standards on the purpose of the bar as a civil society 
institute, and to the lawyers' role in the society.        
 
The Law of the RT "On Advocacy" regulates only the activities of the 
lawyers of the collegiums and attorneys. Other lawyers who render legal 
assistance usually work in NGOs registered on the basis of the Law of the 
RT "On Public Associations".46 
 

                                                 
45 Газета Крим-инфо, интервью с председателем Согдийской Коллегии адвокатов 
Махирой Усмановой/Newspaper “Crime-info”, # 22 (527) from 27.05.2009, the interview 
with Ms. Mahira Usmanova the Chairperson of Sogd Collegia of lawyers.  
46 Adopted on 12 March 2007.  
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The tasks of the bar are based upon the provisions of the Constitution of the 
Republic of Tajikistan in accordance with which "the legal help is 
guaranteed in all stages of investigation and trial, a person is entitled to use 
the lawyer's services from the moment of detention, and the organization 
and order of activity of the bar and other forms of legal help are determined 
by law" (art. art. 19 and 92 of the Constitution of the RT).     
 
The lawyers' collegiums are independent associations of professional 
lawyers who have united with each other with a view to rendering a 
qualified legal assistance to physical and legal persons. The Law "On 
Advocacy" provides for establishing the Lawyers' collegiums, their 
governing bodies, admittance to lawyer's activity, the rights and obligations 
of the lawyers, the disciplinary liability of the lawyers. Up until 1998 
admittance to a lawyer's activity had been realized by way of acquiring a 
membership in the Lawyers' Collegium. In February 1998 the Regulations 
on the Order of Licensing the Activity on Rendering Legal Assistance in the 
Capacity of Attorney Lawyer were approved by the Decree of the 
Government of the Republic of Tajikistan. It became possible to obtain a 
lawyer's status through passing a qualification exam at the Ministry of 
Justice. In connection with these changes respective amendments have been 
introduced into the acting Law of the RT "On Advocacy". In particular, a 
Chapter "On Licensing the Activity of Attorney Lawyers" was introduced. 
In accordance with the Law an attorney lawyer is a lawyer-entrepreneur 
who is not a member of the Lawyers' Collegium but who delivers a 
professional legal help on the basis of his/her license.47 On 17 May 2004 a 
Law of the RT "On Licensing of Certain Types of Activities" was adopted. 
Legal assistance and namely the rendering of paid legal services, was 
included into the list of activities for providing of which the obtaining of a 
license was required. Thus, a situation came up when all the lawyers who 
provided legal services on the paid basis had to obtain a license at the 
Ministry of Justice. After this, a draft Law "On Introducing Amendments 
and Additions" into the Law of the RT "On Advocacy" was developed. In 
accordance with the proposed amendments, the exclusive powers on 
admitting to the lawyers' practice were delegated to the Ministry of Justice. 
These amendments were contradicting to the Law "On Advocacy" (in 
particular, arts. 12, 13, 14, 19) on the issues of independence of the lawyer's 
profession, prohibition of interference with the lawyer's activity and the 
obligations of the members of the Lawyers' Collegium to render free-of-
charge legal assistance and participate in criminal cases on the assignment 
of the investigation bodies and the court. Thanks to this created uncertain 
situation both Lawyers' Collegiums undertook a consolidated action on non-
admitting to a universal licensing of the lawyer's activity. They petitioned 
the Presidential Apparatus and the Ministry of Justice with letters. On 24 
May 2005 a round table was conducted in Dushanbe city. Upon the results 
of the round table an appeal was adopted against the adoption of the draft 
Law on introducing amendments and additions into the acting Law "On 
Advocacy". As a result, a victory was gained, and in September 2005 the 

                                                 
47 Arts. 2 and 29 of the Law of the RT "On Advocacy".  
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"Regulations on Particularities of Licensing of Certain Types of 
Activities"48 were approved. They provided for "Particularities of Licensing 
the Activity on Providing Paid Legal Services" (Chapter 49) which 
included:             
 Rendering of paid legal services by way of legal activity (lawyer 

attorney);  
 Providing of other paid legal services with the exception of 

representing the interests of physical and juridical persons in law 
enforcement bodies and courts.  

 
At present, the institute of the bar in Tajikistan is a professional public 
entity without a unified system. Besides the generally accepted and 
traditional lawyers' formations, i.e., lawyers' collegiums, there are groups of 
independent lawyers (lawyers) and separate lawyer entities in Tajikistan. 
The dissociation of the lawyers, absence of a united professional body, 
appearing of lawyers and advocate formations with a "decreased standard" 
of the admittance to the lawyer activity has stopped corresponding to the 
purpose of the bar institute and the society's expectations.       
 

1.1.1. Structure of the bar and quantitative data  
 
Currently, 3 autonomous Lawyer's Collegiums function in the Republic: the 
Lawyers' Collegium of the Republic of Tajikistan (the Republican Lawyers' 
Collegium) centered in Dushanbe city, the Soghd Regional Lawyers' 
Collegium centered in Dushanbe and the Lawyers' Collegium of the city of 
Dushanbe. Up to 2007 two autonomous Lawyers' Collegiums had been 
functioning in Tajikistan: the Lawyers' Collegium of the Republic of 
Tajikistan and the Soghd Regional Lawyers' Collegium.           
 
The Republican Lawyers' Collegium is a successor of the Soviet Lawyers' 
Collegium. The Soghd Lawyers' Collegium was part of the composition of 
the Republican Collegium until 1973 when it was separated from the 
Republican Collegium and became an autonomous Lawyers' Collegium. A 
unified Lawyers' Collegium of Tajikistan has been acting. On 7 September 
2007 the Lawyers' Collegium of Dushanbe-city was created.     
 
The Republican Lawyers' Collegium is a biggest one in the Republic and it 
has 43 juridical consultation offices in the cities and regions throughout 
Tajikistan. Out of them 5 are in Dushanbe, 1 branch is in Khudjand and 
other provinces of the Soghd region; they are also located in Khatlon region, 
RRP and Gorno-Badakhshan Autonomous Region. According to the 2008 
data, there were 257 members of the Republican Lawyers' Collegium. 27 
interns are undergoing their practical internships in the Collegium.        
 

                                                 
48Положение об особенностях лицензирования отдельных видов деятельности, 
утверждено постановлением Правительства Республики Таджикистан за номером 
331, 1 сентября 2005 года/"Regulations on Particularities of Licensing of Certain Types of 
Activities" were approved by the Decree of the Government of the Republic of Tajikistan 
#337, 1 September 2005.  
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There are 143 lawyers – members of the Soghd Regional Collegium. It has 
20 juridical consultation offices in all cities and provinces of the Soghd 
region. 143 lawyers are working in the Lawyers' Collegium of the Soghd 
region, 20 juridical consultation offices are functioning in all cities and 
provinces of the Soghd region, 2 of them are juridical consultation offices in 
the city of Khudjand.    
 
In 2008 there were 165 lawyers – members of the Lawyers' Collegium of 
Dushanbe-city. This Collegium has representative offices in Dushanbe, in 
the cities and provinces of the Soghd region, and they are also opened in 
other regions of the country.      
 
According to the data for 2008, there are 322 lawyer attorneys officially 
registered at the Ministry of Justice.  
 
In March 2003 the Association of Lawyers of the Republic of Tajikistan 
was created which was registered by the Ministry of Justice in July 2003. 
The purpose of the Association's creation was to unite all lawyers, both the 
Collegiums and the private lawyer attorneys into once professional 
organization on the basis of a voluntary membership. More than 230 
lawyers were members of the Association (half of the lawyers of the 
Republican and Soghd Collegiums and 20 lawyer attorneys). Unfortunately, 
at present the Association is working insufficiently effectively and it does 
not enjoy support from the representatives of the lawyer community.    
 
An attempt to unite lawyer attorneys was undertaken: on 7 July 2007 a 
public organization "The Lawyer Attorneys of the Republic of Tajikistan" 
was registered at the Ministry of Justice. More than 50 attorneys compose 
the organization.  
 
The national legislation (in particular the Law of the RT "On Advocacy") 
does not provide for forms of lawyers formations other than the Lawyers' 
Collegiums. According to the Charters of the Collegiums, juridical 
consultations, bureaus, and law offices may be created by the Collegiums' 
Presidiums for providing legal assistance in the cities and regions. Lawyers, 
members of the Collegiums practice in juridical consultation offices of their 
respective Collegiums, and lawyer attorneys practice independently or in 
law firms.       
 
The international law firm "Contract" registered as a juridical person is 
functioning in the Republic. This firm renders legal assistance to the 
population, and also "assumes obligations on the defence in court, police, 
prosecutor's office and other law enforcement and administrative bodies on 
criminal, civil and economic cases…, provides juridical consultations and 
drafts legal documents of various kinds…" Mainly the firm's employees are 
lawyer attorneys. The information on the exact number of the lawyers 
engaged in legal practice as well as on the number of law firms is not 
accessible. It is known that for 2005, there were 30 law firms of various 
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forms property (mainly the limited liability companies and joint-stock 
companies).49     
  
Thus, there are no generalized data on the number of lawyers and practicing 
jurists since no unified lawyers register is being recorded. The Human 
Rights Bureau prepared a database of lawyers who are members of the 
Collegiums and who are working in NGOs, with an indication of 
geographical location, specialization and contact information. The database 
contains information on 101 lawyers/jurists.50 If considering that according 
to the law either members of the lawyers' collegiums or lawyer attorneys 
can be lawyers then the total amount of the lawyers in the country makes up 
more than 800. Taking into account the number of population of the country 
(currently, the population of the RT makes 7, 215 700 people), it means that 
one lawyer falls approximately on 9 thousand people. This indicator shows 
an extreme lack of lawyers in the country. This is an indicator of an extreme 
lack of lawyers in the country. The number of lawyers is significantly 
different throughout various regions of the country. For example, the 
number of lawyers in the Khatlon region and the Regions of the Republican 
Subordination is much lower than in Dushanbe-city and Soghd region. In 
certain regions of Tajikistan an acute shortage of lawyers is felt. For 
example, in the Gorno-Badakhshan Autonomous Region (GBAO) the 
territory of which makes up 43% of the Tajikistan's whole territory, and 
whilst the country's total population makes 221,441 people there are only 
two lawyers: 1 is from the Republican Lawyers' Collegium, 7 lawyers are 
NGO lawyers, 2 lawyers are from NGO "Society and Law", 5 are from the 
branch office of the "Bureau on Human Rights and Rule of Law". The 
lawyers are concentrated only in the center – in the GBAO's capital city of 
Khorog. In total 7 provinces comprise the GBAO. There are no lawyers in 
other provinces.51                    
 
From 2004 to 2005 in Tajikistan a research called "The Index of the Legal 
Profession's Reform" (ILPR) was conducted by the American Bar 
Association (ABA/CEELI) with the support of the "Open Society" 
Institute's Tajik branch office. The Index's basis is formed of 24 factors 
flowing out of internationally recognized standards for the jurists' legal 
profession determined by such organizations as the UN and Council of 
Europe. The Index lists both the positive and negative factors that are 
observed in the lawyers' activity in Tajikistan. Out of 24 factors 13 are 
estimated as negative, 8 – as neutral and only 3 – as positive. The positive 
factors include an adequate representation of ethnic and religious minorities 
as well as of the representatives of both sexes, absence of discrimination in 
the process of admittance to the lawyer's activity, and the possibility for 
lawyers to engage in the legal activity both separately and in combination 

                                                 
49 The legal profession in Tajikistan, Legal Policy research center, 2008. Available on-line: 
http://www.lprc.kz/en/index.php?option=com_content&task=view&id=88 Last visited on 
7th of March 10:35  
50 The information database can be loaded from the website "Human Rights in Tajikistan": 
http://www.hrt.tj/consultation.html 
51 Legal profession in Tajikistan, Report of the Center on Legal Policy Research, 2008.     
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with other lawyers. The following points are indicated in particular as 
negative factors:          
 
 the lawyers' collegiums do not receive an adequate financing and 

they do not have sufficient financial resources in order to provide the 
necessary services to their members;  

 there are no In-Service Training Centers to raise the lawyers' level of 
qualification;   

 most of the lawyers do not have an adequate access to legal 
information and other resources;   

 lawyers do not receive an adequate renumeration for their services;  
 insufficent number of lawyers in certain regions of Tajikistan, and 

the quality of the provided legal services do not correspond to 
necessary standards;   

 absence of sufficient knowledge and practical skills, and others.   
  
1.2. Reforms of Bar system: importance and progress  
 
The issues of reforming the Bar in Tajikistan have become a subject of 
active discussion since 2006. The necessity in reforms of modern system of 
Bar in Tajikistan is obvious. The legislation on legal profession does not 
meet modern standards in political, economic and legal spheres.    There are 
no united rules of professional ethic and united disciplinary practice. The 
lawyers’ organizations are segregated. The legislation on advocacy needs 
introduction of amendments and additions.  It was already mentioned by the 
UN Special Rapporteur on the Independence of Judges and Lawyers Mr. 
Leadro Despouy in his report on the results of his mission to Tajikistan in 
2005. Thus he has recommended:  «…to establish of a single, self-governed 
body with compulsory membership, which would administer issues related 
to the bar such as access to the profession, removal from the profession, 
disciplinary measures, respect for ethical rules and continuing legal 
education. This body should be independent from the executive branch»52.   
  
The Bar is a civil society institution which plays an important role in human 
rights protection and administration of justice. Thus the Bar should be 
institutionally independent from the state bodies. However, currently the 
Bar in Tajikistan is partly subordinated to the Ministry of Justice in the field 
of licensing of attorneys (private lawyers).  
 
Currently, the legislation regulates legal profession (advocacy) in two ways. 
From one side Collegiums of lawyers are recognized as public non-profit 
organizations and from the other attorneys are recognized as entrepreneurs.  
In accordance with international practice only lawyers themselves have the 
right to decide issues of self-organization and activity including autonomous 

                                                 
52 U.N. Econ. And Soc. Council, Comm’n on Human Rights, Report of the Special 
Rapporteur on the Independence of Judges and Lawyers: Civil and Political Rights, 
Including the Questions of the Independence of the Judiciary, Administration of Justice, 
Impunity; Addendum, Mission to Tajikistan, U.N. Doc. E/CN.4/2006/52/Add. 4 (30 Dec. 
2005), para. 93.  
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bodies.  The same opinion was expressed by Mr. Leandro Despoy in his 
report: 
“…important problem in Tajikistan is the vulnerable position of lawyers, 
related to difficulties in the exercise of their profession, in particular to 
freely provide legal counsel to their clients. The lack of a single, self-
governed and independent body administering all issues related to the 
lawyer’s profession becomes all too evident”.53 
 
1.2.1. Professional ethics of lawyers 
 
The Basic Principles on the Role of Lawyers foresee necessity in adoption 
of the norms of ethics for lawyers. Thus, codes of professional conduct for 
lawyers shall be established by the legal profession through its appropriate 
organs, or by legislation, in accordance with national law and custom and 
recognized international standards and norms54.   
 
Unfortunately, there are no united Rules of professional conduct for lawyers 
at the present time in Tajikistan. The Laws “On Advocacy”, “On Licensing 
of Certain Types of Activities” and Regulations "On Particularities of 
Licensing of Attorneys" do not fully regulate professional conduct for all 
lawyers. In 1999 the Republican Collegia of lawyers adopted Rules of 
Professional Conduct for Defense Lawyers of the Republic of Tajikistan 
which had been used by the Collegia of lawyers of Sogd Oblast until 2006. 
 
On 26 January 2006 the Collegia of lawyers of Sogd Oblast also adopted the 
Rules of Professional Ethics for Defense Lawyers. The RT Ministry of 
Justice did not develop the Rules of Professional Conduct for attorneys.  
The Rules of Professional Conduct for Defense Lawyers adopted by the 
Republican and Sogd Oblast Collegiums do not extend to attorneys, and 
therefore the latter are not obliged to comply with the norms of professional 
ethics set out in the Rules, with the exception of those laid down in the Law 
“On Advocacy”.55 
 
Consequently, there is no one single code of ethical rules which extend to 
all those providing legal services  
 
1.2.2. Disciplinary practices 
 
Unfortunately, there is no single code dealing with disciplinary practices for 
all lawyers. Disciplinary responsibilities of defense lawyers and attorneys 
differ very much from each other. The provisions on disciplinary 
responsibility of defense lawyers set out by the Law “On Advocacy” 
(articles 23-28) apply only to the defense lawyers from the Collegiums.  
Penalties are imposed by the Presidium of the Collegiums. 
 

                                                 
53 Supra, para. 87. 
54 Basic Principles on the Role of Lawyers, principle 26. 
55 Legal profession in Tajikistan, Report of the Center on Legal Policy Research, 2008.    
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The Regulations "On the Peculiarities of Licensing Certain Types of 
Activities" of 3 April 2007 (Chapter 47) state that, regarding attorneys, “… 
where the Ministry of Justice receives more than two complaints about the 
negligence on the part of a licensee, his/her license shall be suspended.  It 
was not possible to access the information about what the procedure of 
investigating complaints should be, and what decision has to be taken if the 
complaints are not upheld.56  
According to the Law “On licensing certain types of activities” - the 
licensing body has the right to suspend the license in cases where repeated 
violations or flagrant breaches of license requirements and conditions by a 
licensee are established.  A license can also be suspended in extraordinary 
circumstances when it is dictated by the necessity to thwart the immediate 
threat to the health and life of people, the onset of man-induced disaster, the 
infliction of irreparable damage to nature or environment, and where it is 
impossible to prevent the above-mentioned by other means.57 In conformity 
with the abovementioned Law revocation of a license shall be based on the 
court’s ruling, with the exception of a case where a licensee has not paid a 
license fee for license award within a 15-day period, when a licensing body 
itself can cancel a license. 
   
1.2.3. Reforms of the Bar system  
 
The process of judicial legal reforms is currently continuing in Tajikistan. 
Unfortunately, in the Program of judicial legal reform no attention was paid 
to the reforms of the Bar system. Thus the judicial legal reform covered 
only judicial system but not the Bar since in the opinion of officials it may 
be considered as “interference” with the Bar’s affairs.   
 
The Drаft Guidelines for Reforming the Bаr of the Republic of Tajikistan 
were developed, with the financial support of the Tаjik division of the 
Institute of Open Society – Аssistance Foundation, in 2006. The Working 
Group on development the Guidelines included representatives of The 
Republic Collegia of lawyers, the Sogd Collegia of lawyers, attorneys and a 
lecturer from the Tajik State National University (TSNU). The 
establishment of single professional organization of lawyers is necessary in 
order to: eliminate the contradictions in legislation and uncertain status of 
lawyers in the Republic of Tajikistan, maintain high standards of 
professional activity of lawyers for providing a qualified legal aid. The 
working group proposed to create a single Association of lawyers. The 
creation of the Federal Chamber of Lawyers in the Russian Federation can 
serve as a model here.  Guidelines propose the creation of a single 
organization of defense lawyers which would be a non-commercial and non-
state organization based on mandatory membership of all defense lawyers of 
Tajikistan brought together for joint provision of corporate interests. This 
organization should carry out representation and protection of the interests 
of lawyers in bodies of the government, institutions of local government, 

                                                 
56 Supra, para.5. 
57Закон РТ «О лицензировании отдельных видов деятельности», статья 14/ Article 14, 
para 1, the Law “On licensing of certain types of activity”, 17 May 2004. 
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public associations and other organizations, to coordinate the activity of 
lawyers, to take measures directed at maintaining a high level of legal aid 
rendered by lawyers. Within the limits of this organization, regional 
branches are also expected.   
 
Founding a single nation-wide body of lawyers is necessary for the 
following purposes: 
 to guarantee the uniformity of lawyers’ professional conduct and 

ethics throughout the whole area of Tajikistan; 
 to ensure that qualified legal aid be provided by lawyers and high 

level professional standards be observed; 
 to protect the professional rights and interests of lawyers; 
 to represent the interests of the lawyers’ community. 

 
Mandatory membership is necessary for ensuring:  
 control over access to the lawyers’ profession; 
 control over the qualifications of the lawyer;  
 disciplinary control. 

     
Guidelines for Reforming the RT Bar propose the creation of a body which 
would comprise the central nation-wide body and independent self-
governing bodies of lawyers in the form of regional organizations, for 
example, the Union of Lawyers of the Republic of Tajikistan and its 
regional oblast and Dushanbe city divisions.  It is assumed that the Union of 
RT Lawyers is to be a non-commercial non-state association based on 
mandatory membership of all lawyers of the Republic of Tajikistan. 
 
The supreme body of the Union of Lawyers will be the National Congress 
of Lawyers convened not less than once in four years and the annual 
Conference of Lawyers – in the period between Congresses.  The Board of 
the Union of Lawyers will be a permanent executive body which will report 
to the Nation-wide Congress.  It is assumed that regional divisions of the 
Union of Lawyers (at the level of oblasts and the city of Dushanbe) will 
become the lawyers’ organizations uniting lawyers in the territories of the 
corresponding RT regions.  The supreme body of the regional division will 
be the General Assembly of Lawyers of a corresponding region convened 
on an annual basis. 
 
The lawyers can practice advocacy in various organizational forms of their 
choice: as sole traders – in a lawyer’s office, as a team – within Legal 
Advice Bureaus, bar associations. Permission to practice the profession will 
be granted by the Qualification Commission headed by a representative of 
the Bar.  The Qualification Commission will also include representatives of 
the judiciary, the Ministry of Justice and academics58. 
Unfortunately, at present there is no unanimity in Tajikistan regarding the 
future of the lawyers’ profession.  Positions of representatives of the 
existing lawyers’ formations are different.  
                                                 
58  Review document “Legal profession in Tajikistan” prepared by the Legal Policy 
Research Center with the financial support of ODIHR/OSCE, 1 July 2008.  
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The Chairman of the Republican Collegia of lawyers N.A.Amirbekov said 
that the existing Association of Lawyers of the Republic of Tajikistan could 
become such a body, bringing together all lawyers of Tajikistan.59 The 
priority task at this stage is to achieve compromise between the existing Bar 
Associations and attorneys regarding the creation of a single self-governing 
body of lawyers.60 
 
In June 2008, in the towns of Kurgan-Tube in Khatlon and Khujand in Sogd 
region, roundtables were conducted on the subject of “Reform of the legal 
profession with respect to the judicial-legal reform in the Republic of 
Tajikistan” organized by a branch of the Open Society Institute in 
Tajikistan. Practicing lawyers, representatives of public organizations who 
are working in the sphere of protecting human rights have taken part in 
these events.  
 
During the round table reports on “The Legal Profession’s Independence 
Index in Tajikistan”, “Recommendations for the Reform of the Legal 
Profession of Tajikistan,” and the Draft Concept of Reform of Legal 
Profession in Tajikistan were presented.  
 
On the results of these two round tables, participants developed 
recommendations for creating a uniform, self-governing, independent, and 
professional association of lawyers, the development of organizational legal 
forms of lawyer practice, introduction of amendments to the criminal 
procedural laws and instructions, which envisage a formal basis for the 
admission of lawyers to act in criminal cases as defenders, provided that 
they have proper certification. The activity of lawyers authorized for 
advocacy should be regulated by the norms establishing special professional 
qualifying requirements and criteria, as necessary conditions for providing 
legal services, improving the quality of  basic legal education, training, 
admission to the legal profession, legal aid, while strengthening the 
professional responsibility of lawyers, and also increasing the role of the 
legal profession in the justice system on the basis of principles of 
competitiveness and equality of parties.  This document has been forwarded 
for consideration to the Ministry of Justice and to the Republican Collegia 
of lawyers.61 
 
1.3. State expenses for free legal aid. 
 
By the expenses for rendering FLA we mean the payments from state 
budget to the lawyers for providing legal services in “ex officio” cases. As it 
was revealed it is very difficult to trace real financing from state budget to 
the lawyers for their work in “ex officio” cases.  

                                                 
59 Note by the author – at present the RT Association of Lawyers consists exclusively of the 
members of Republic Collegia of lawyers 
60 Supra, 7. 
61 Report on human rights in Tajikistan 2008, Bureau on Human Rights and rule of law. 
Available on-line: http://www.hrt.tj/eng_hrt/overview.htm     
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Despite the fact that legal aid is called "free", in fact, it is such only for the 
recipients. The legislation provides guaranties for enumeration to lawyers 
for legal assistance to needy and other people eligible for FLA at the 
expense of local budgets. However, in practice this system does not work.   
 
There is no separate budget line for payment to lawyers for rendered legal 
aid in Tajikistan. In connection with that the lawyers are rarely paid for their 
work. There is a huge unpaid balance on honorariums from the part of the 
state to lawyers on “ex officio” cases.  According to some researches the 
unpaid amount of money for legal aid “by appointment” composes millions 
of somoni.62 Some Collegiums receive insignificant amount of money from 
state with big delay but debts are still enormous.63 
 
The Law “On state budget for 2009” does not contain any information about 
the funds allocated for free legal assistance. The Ministry of Finance of 
Tajikistan in its response to request for information on the amount of funds 
allocated from the state budget for FLA in 2008-2009 offered to address this 
question separately to Supreme Court, Supreme Economic Court, 
Constitutional Court and Council of Justice. On practice the lawyers 
sometimes receive payments for FLA only out of any unspent funds of 
khukumats (bodies of local authorities). Thus it seems impossible to 
determine actual amount allocated by the state on payments for FLA.   
 
The long-term debts from the part of khukhumats to the lawyers for FLA are 
a clear evidence that expenses for legal assistance are not under control. 
Here are some figures. The lawyers of Collegia of lawyers of Dushanbe city 
conducted 308 “ex officio” cases in 2007-2008. There is state deficiency 
before the lawyers on all these cases. The practice shows that local budgets 
have no spare funds for this. A similar situation arises with the Republican 
Collegia of lawyers and Sogd Collegia.    
 
About 8700 somoni were paid to the lawyers of Sogd Collegia from the 
local budget in 2008 but an unpaid balance remains quite high. In 
accordance with art. 45 of Criminal Procedural Code “the decisions of the 
investigator on cases within his/her jurisdiction are mandatory for all 
enterprises, agencies, organizations, officials and citizens…” In 2007 the 
chairman of the Sogd Collegium sent a letter to the Department of Interior 
affairs of Sogd region about unpaid funds for rendered FLA in Khujand in 
2006-2007.  The letter emphasized that the absence of payments is a real 
problem in Khujand and the situation is a bit better in the Sogd districts.  As 
a response to this letter the Department of Interior affairs of Sogd region 
requested Khukumat of Khujand city to pay lawyers on “ex officio” cases in 
time. 

                                                 
62 The legal profession Reform Index for Tajikistan (LPRI), ABA/CEELI, 2005, Factors 
18-19. 
63 Derevenchenko Galina. “Access to justice in the aspect of legal aid in the Republic of 
Tajikistan”, analytical report, Bureau on human rights and rule of law, Dushanbe 2009. 
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A similar letter was sent by the Sogd Collegia to the Sogd regional court 
and Khujand city court on the names of chairmen. According to the 
legislation non-execution of the court decision about payment for lawyer’s 
services entails criminal liability (failure to comply with the court verdict, 
court decision or other judicial act).64  
 
In connection with lack of remuneration many lawyers are not interested in 
rendering FLA and this fact negatively influence on the quality of their 
services. There is no control over the quality of rendered FLA.    
 
The problem of rendering free aid is acute in the country. Neither the 
Ministry of Justice, nor the court and legal corporations conduct statistical 
records relating to the legal aid. It is unclear whether the number of cases on 
which legal aid was rendered increased or decreased. State agencies do not 
record data on the number of cases involving the provision of free legal 
assistance, & the data from Collegiums of lawyers is not always reliable.  
 
 
2. Free legal aid providers in Tajikistan 
 
Tajik legislation defines lawyers’ activities as provision of legal aid which is 
regarded as a form of social assistance extended to physical and juridical 
persons in the legal sphere and involving the use of any legal ways and 
means to defend the rights and lawful interests of these persons.65 

 
The exclusive right to provide legal services and consultations are owned by 
lawyers and jurist. The jurists can provide legal advice, draw up procedural 
documents and on the basis of the warranty of authority provide 
representation in the court in civil and economic cases. The jurists may also 
be involved in the process of providing legal aid in the criminal cases but 
only with the decision of interrogator, investigator, prosecutor or judge at 
the request of the suspect, accused or defendant. However, only a small part 
of jurists work with individual clients - physical persons. The jurists mainly 
work in the business sector, the public administration or NGOs. There are 
no any associations of jurists. There is no exact data about quantity of 
jurists.  That is why there is no statistical data about volume of legal 
assistance provided by the jurists in the country.66   
 

                                                 
64 Уголовный Кодекс Республики Таджикистан, статья 363/ Article 363 of Criminal 
Code of Republic of Tajikistan.  
65 Закон РТ «Об адвокатуре», статья 2/Law of Tajikistan “On Advocacy”, article 2. 
66 Derevenchenko G. from the presentation “Access to justice in the aspect of legal aid in 
Tajikistan” for Conference on the Protection and Promotion of Human Rights through 
Provision of Legal Services Best Practices from Africa, Asia and Eastern Europe Kyiv, 
Ukraine 27-30 March 2007. 
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Basically lawyers provide legal assistance in Tajikistan. There are two 
institutes of advocacy in Tajikistan: bar association (hereinafter collegiums) 
and private lawyers (attorneys). 
 
Collegiums are independent associations of lawyers who are joining for the 
purpose of providing a qualified legal assistance to the individuals and legal 
bodies. Qualification Commissions of collegiums are authorized to give 
opinions on issues of professional ethics, consider complaints on member 
lawyers, conduct disciplinary procedures and take decisions about the 
enrollment of new members (law graduates with either two years of legal 
experience or a supervised internship of from six months to one year are 
eligible for membership upon passing an examination administered by a 
collegium's qualification commission).  
 
Private lawyers are the entrepreneurs who provide legal assistance. They 
should have a license for such type of activity.  The Ministry of Justice 
issues licenses for one, three or five year terms after a lawyer has passed a 
qualification examination. The requirements for applicants are the 
following: university degree in law, minimum two years of work experience 
in legal profession, citizenship of the Republic of Tajikistan, payment of the 
fee for the license. Presently there is no professional association of private 
lawyers. Basically, private lawyers work independently or create small 
private legal firms.    

 
Free legal assistance in “ex officio” cases can be provided both by lawyers 
and jurist consultants. In practice, only lawyers – members of Collegiums 
provide free legal assistance. Private lawyers/attorneys are simply not 
involved in the process of providing free legal assistance.  
 
3. Lawyers' workload with "ex officio" cases  

 
Majority of interviewed lawyers conduct “ex officio” cases (70,4% of 
respondents). We asked lawyers “Do you conduct “ex officio” cases?” and 
received following answers:  
 
 Yes, criminal cases – 67 answers 
 Yes, civil cases – 11 answers 
 Yes, administrative cases – 2 answers 
 No, I do not – 8 answers 

 
In cases when lawyers do not conduct “ex officio” cases they provided the 
following motivation reasons:  

1. High position (for example heads of legal consultation offices do not 
conduct “ex officio” cases at all); 

2. High workload with paid cases (cases “by agreement”); 
3. Absence of state payment for rendering legal aid in “ex officio” 

cases. 
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It should be noted that “ex officio” cases are criminal cases and not civil. 
The procedure for appointing the lawyer in civil cases is not provided by 
law. We asked lawyers what they mean by “ex officio” civil cases. The 
answers were: legal consultations, preparation of procedural documents but 
not representation in the court. As we see from the answers the interviewed 
lawyers do not clear understand the meaning of “ex officio” cases and their 
difference from “pro bono” cases.      
 
The survey showed that lawyers’ workload with “ex officio” cases is quite 
high.  “Ex officio” cases in overall compose from 25% to 30% of total 
number of lawyers’ cases. One lawyer conducts only cases “by 
appointment” at the present time as he is very young and does not have a 
professional reputation and range of clients yet (his work experience is 1 
year and 3 months). 
 
The lawyer-respondents overall conduct from 5 to 10 “ex officio” cases a 
year.  18,5 % of the interviewed expressed their wish to conduct more cases 
“by appointment”, the third part is satisfied with the present number of cases 
and only one lawyer said that he is overloaded with “ex officio” cases.  
 
The following question was asked from the lawyers: “How many “ex 
officio” cases can you conduct in a year?” The range of answers was very 
large: from 1-5 cases to 60 (!). The majority of lawyers who agreed to 
answer on this question would prefer to conduct in overall from 1 to 15 
cases in a year. But about 65% of respondents would prefer not to conduct 
such cases at all. This fact says that in general interviewed lawyers are not 
interested in “ex officio” cases.   
 
4. The procedure of appointing the lawyer for rendering free 
legal aid 
 
The situation with appointing the lawyers for rendering legal aid is also 
problematic. The only responsible person for taking decision about 
choosing and appointing a lawyer is the head of legal consultation office. 
Thus, following the request by an investigator or judge for appointment of a 
lawyer in a criminal investigation or trial, the head of legal consultation 
center makes the lawyer available to provide the requested legal aid. 
Lawyers may not refuse to provide such representation, but experienced 
lawyers try to avoid taking such cases. Often, young lawyers are selected, 
ostensibly to afford them an opportunity to gain experience, but the criminal 
defendants may be represented by lawyers with little experience. When 
more experienced lawyers are compelled to take such cases, they do not 
devote sufficient time to preparation.67 The practice of appointing young 
lawyers can be also explained by the fact that they have fewer cases by 
agreement (when clients pay for legal services on their own). Such kind of 
cases’ distribution exists due to a necessity for lawyers to make monthly 
contribution into the budget of the Collegiums. Monthly contribution is 100 
                                                 
67 The legal profession Reform Index for Tajikistan (LPRI), ABA/CEELI, 2005, Factors 
18-19. 
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somoni (approximately 23 USD). Thus, lawyers who have a range of 
payable clients “de facto” are exempted from leading “ex officio” cases. 
These facts are confirmed by the results of polling conducted among 
lawyers.    
 
 
 
4.1. The order of appointing cases 
 
The order of case appointment is not covered by laws and local regulations. 
In such a manner this issue is considered in accordance with established 
practice. Thus, a third part of the interviewed lawyers are appointing for “ex 
officio” cases by the sole discretion of the head of the legal consultation 
office depending on individual workload of a lawyer. Only a fifth part of 
interviewed lawyers think that appointment of the case depend on the list of 
all lawyers in order of priority. The specialization of a lawyer is not taken 
into account at all as only one respondent noted that appointment of the case 
to the concrete lawyer depends on his specialization. The remaining part of 
respondents found this question difficult to answer.  
 
The opinion of respondents in determination of the body that should deal 
with the appointment of cases has divided. So, in the opinion of lawyers it 
should be dealt by: 

1. Collegium of lawyers -  35%  
2. A specialized body that will deal only with “ex officio” cases - 30%  
3. The Chairman of the court -  20%  

Other lawyers have expressed indifference on this issue or were undecided.  
 
 4.2. The order of case distribution 
 
The distribution of cases "by appointment" among lawyers, depends on the 
individual workload of each lawyer, so believe the 31,8 % of interviewed 
lawyers. The second most popular answer was “the sole decision of the head 
of the legal consultation office (28,4% of respondents). Forth part of 
respondents (25 %) thinks that cases “by appointment” are distributed 
evenly among all lawyers of legal consultation office. However, the heads 
of legal consultation offices admit that there is no any list of lawyers using 
which cases are distributed and appointment depends on individual 
workload of each lawyer. Different opinion of respondents may be 
explained by the fact that heads of legal consultation offices never explain to 
their lawyers-members the grounds for taking decision about appointment.   
 
4.3. Consideration of the lawyer's specialization for appointment  
 
In some cases the specialization of lawyers is not taken into consideration. 
Thus 50% of interviewed lawyers noted that specialization is taken into 
account in the appointment of the case and about 32% respondents think 
that it is not. However, the conducted survey showed that there is no clear 
differentiation on specialization among lawyers. Thus, about 41% of 
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interviewed lawyers conduct all categories of cases (without specialization).  
This confirms the view that lawyers do not adhere to a narrow specialization 
in the cases' conduct. This naturally affects the quality of provided legal 
services.  
  
 4.4. Consideration of the lawyer's consent for conduct of cases  
 
The appointment of the case by the head of legal consultation office is 
conducted mandatorily. This decision is taken not collegially but 
individually. In most cases the consent of the lawyer to conduct the case is 
not taken into account. 33,4% of respondents noted that the consent of the 
lawyer to conduct “ex officio” case was required, Whereas nearly 37,5% 
respondents said that their consent does not make any sense for the 
appointment of the case. Only 2% of respondents were asked about the level 
of their workload in the process of case appointment.   
 
4.5. Lawyer's responsibility for refusal to conduct the case.  
 
According to the current legislation the lawyer has no right to refuse from 
conducting the case and in “ex officio” cases he can be released from 
rendering legal aid only by the decision of the body that appointed him.68   
The survey showed there is no any lawyers’ responsibility for a refusal to 
conduct the “ex officio” case (so thinks the majority of respondents).  
Generally, the lawyers do not refuse to conduct the case as they do not want 
to initiate conflicts with heads of legal consultation offices. 2 respondents 
gave such an answer “Even though the legislation does not have any 
provision on the responsibility of the lawyer for refusal to conduct the case 
there is lawyers’ ethics which is incompatible with the refusal to conduct the 
case”.  
 
5. Remuneration for appointed lawyer for conduct of the case 
 
Article 20 of the Law “On Advocacy” sets out that “the services of lawyers 
shall be paid for out of the money paid by the clients for the provided legal 
aid. The level of the fees shall be determined by the agreement of the 
parties.  Where there is no agreement, the level of the fees is determined in 
conformity with the Instruction “On Providing Legal Aid Rendered by 
Lawyers to Physical and Legal Entities”.69 Thus, in accordance with the 
abovementioned Instruction if there is no agreement between the client and 
the lawyer the amount of remuneration should be determined by the head of 
legal consultation office by the minimum rates foreseen by the Instruction. 

                                                 
68 Art. 8 and 11 Law of the RT “On advocacy”. 
69     Инструкция «Об оказании юридической помощи, оказываемой адвокатами 
физическим и юридическим лицам», разработанной Республиканской Коллегией 
адвокатов и согласованной с Министром финансов Республики Таджикистан от 28 
сентября 2007 года/On 11 August 2007 the Presidium of the Collegium of lawyer of 
Tajikistan approved an Instruction “On providing legal aid rendered by lawyers to physical 
and legal entities” agreed with the Ministry of Finance of the Republic of Tajikistan on 28 
September 2007.  This Instruction is also used by lawyers of the Bar Association of the 
Sogd region. 
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In cases provided by the law the amount of payment for legal assistance 
attributed to the state is established in the same order. Such expenses should 
be paid from the budgets of local khukumats depending on the location of 
legal consultation office which employs the lawyer. In the exceptional cases 
taking into account material property status of person applied for legal 
assistance the head of legal consultation office can decrease the honoraria 
amount with the agreement of the lawyer but not lower than it is fixed in the 
Instruction.70   
 
5.1. The order of determination of the total remuneration amount 
 
The Instruction stipulates the rate of payment for lawyers’ services as a 
percentage of the minimum wage. From July 1, 2008 the minimum wage in 
Republic of Tajikistan is 60 somoni (13,8 US dollars).  
 
    Where an agreement has not been concluded the Instruction sets out the 
following levels of payment for services rendered by members of 
Collegiums: 
 
- legal consultations (advice) – not less than 15% of the minimum wage (9 
somoni aprox. 2 USD); 
 
- drawing up legal documents – not less than 25% (15 somoni aprox. 3,5 
USD); 
 
- drawing up requests and certificates – not less than 25% (15 somoni aprox. 
3,5 USD ); 
 
- the lawyer’s visit to the client’s place of residence or a place of deprivation 
of freedom – not less than 50%, excluding travel expenses (30 somoni 
aprox. 7 USD); 
 
- drawing up draft Charters, Contracts and other complex documentation – 
not less than one-fold minimum wage rate (60 somoni aprox. 13,8 USD); 
 
- involvement in the preliminary investigation and in courts of the first 
instance – not less than 50% per day (30 somoni aprox. 7 USD).  With 
continued investigation or court proceedings – not less than 50% per day (7 
USD);  
 
- for defense of two and more persons – not less than 50% (7 USD); 
 
- for researching, preparation and representation in court – not less than 50% 
(7 USD); 
 
- involvement in a civil case – not less than 60% (36 somoni aprox.8,3 
USD); 
                                                 
70 Art 1.2. and 1.8. of Instruction “On providing legal aid rendered by lawyers to physical 
and legal entities”.  



 45

 
- involvement in court of cassation – not less than 50% (7 USD) of the 
amount due to be paid in the court of the first instance; 
 
-representation in the case in the cassation and supervisory courts, to those 
who was not involved in the court proceedings in the first instance – not less 
than 60% (36 somoni aprox. 8,3 USD). 
 
Business travel expenses are charged separately. Where the parties have not 
concluded an agreement, the level of business travel expenses shall be 
determined by the head of the Legal consultation office or the Presidium of 
a Collegia.71 
 
There is no credible information about the cost of legal services rendered by 
members of Collegiums on agreement and of legal services rendered by 
attorneys including the hourly rates. 
 
According to one survey, interviewed lawyers agreed without exception that 
most lawyers are inadequately compensated, due to widespread poverty in 
Tajikistan.

 
Furthermore, lawyers who provide FLA are rarely paid by the 

state, and when they are paid at all, it is only a partial payment. Private 
licensed lawyers generally earn more than their counterparts in the Collegia 
and are not required to provide FLA. Although they often charge fixed fees 
for routine tasks, private licensed lawyers sometimes charge clients on an 
hourly basis or are paid a retainer.72 
 
The questioning conducted among lawyers confirms this information. Thus 
only 15,8 % of respondents are satisfied with the amount of payment for 
providing legal aid in cases “by appointment” and about 53,7% are not 
satisfied at all.  There is a big difference between amounts of honorariums 
“by appointment” and “by agreement”.  
 
In order to trace the difference between amounts of honorariums “by 
appointment” and “by agreement” let’s take a look at the table: 
 
 
Does the amount of honoraria which you earn in the cases “by 
appointment” comply with the honorarium you usually earn in the 
cases “by agreement”? 
 
Comply Lower 

by 25% 
Lower by 
50% 

Lower by 
75% 

Does not 
comply 

Difficult to 
answer 

8,8 % of 
respondents 

11,4% 14% 12,3% 16,7% 36,8% 

 

                                                 
71 Ibid., parts III-VI. 
72  The Legal Profession Reform Index (LPRI) for Tajikistan, American Bar Association, 
September 2005,  26 
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Besides the lawyers in the course of their activity are not reimbursed for the 
following expenses at all:  

1. Cost of professionals’ services (translators, experts etc.)    
2. Expenses for copying of case materials.  

All these conditions limit volume and quality of rendering FLA and put 
poor suspects and accused in unequal position with those who can afford to 
cover legal assistance “by agreement”.    
 
5.2 The order of determination of remuneration amount for criminal 
cases 
 
64,7% of interviewed lawyers are not satisfied with the order according to 
which the remuneration amount for criminal cases “ex officio” is 
determined. Generally, it is connected to underestimated rates for providing 
legal aid in cases “by appointment” and also problems in getting 
remuneration. The lawyers – members of Collegiums have to pay monthly 
contribution to the Collegia’s budget. The contribution amount is 100 
somoni (about 23 USD). The lawyers have to spend their time and efforts 
for rendering legal aid in the cases “by appointment” and this is 
inappropriate as they can do it for the cases “by agreement” which lawyers 
consider more profitable. This factor affects the quality of rendered legal aid 
in the ‘ex officio’ cases. 
 
5.3. The order of determination of remuneration amount for civil cases 
 
Two different models of free legal delivery are used in Tajikistan: namely, a 
“pro bono” model, in civil cases; and an “ex officio” (or assigned defense 
counsel) model, in criminal cases. “Pro bono” means that legal aid to the 
poor and most needy citizens is provided free of charge and provision of 
such services is often obligatory for lawyers. Obligation of lawyers to 
provide free of charge legal aid in civil cases to some groups of people is 
provided by the law. In civil cases the lawyers do not get remuneration at 
all. It should be mentioned that only lawyers – members of Collegiums are 
obliged to provide legal assistance “pro bono” while attorneys (private 
licensed lawyers) are not. The Collegiums do not have any indulgence in 
taxation or any other privileges from the state for rendering legal aid “pro 
bono” in civil cases.     
 
5.4. Difficulties in getting the remuneration for the conduct of the case 
 
Only 7% of interviewed lawyers have never faced with problems in getting 
remuneration for the conduct of “ex officio” case and more than 68% of 
respondents had such problems. The following reasons were mentioned by 
the lawyers: late payment of the remuneration (32,5%) , very complicated 
procedure of honoraria payment which takes much time (8,8%), non- 
payment of remuneration at all (5,2%). 37% of respondents admit that 
delays in payment of remuneration for conduct of “ex officio” case are up to 
6 months. There is no separate budget line for legal assistance in 
Tajikistan. Although the state guarantees payment for legal services to 



 47

indigent citizens and those entitled to free legal services through the 
khukumats (bodies of local authorities), in fact lawyers are rarely paid for 
such services. Because those legal services are not included as a separate 
item in the budget, payments to lawyers can be made only out of any 
unspent funds, and in practice there usually are none73 (for more 
information see chapter III, para 1.3.  of the present thesis).  
 
In some cases the judges simply “forget” to deliver a decision about 
payment of remuneration for the lawyer’s services or do it untimely. At the 
same time, some lawyers have quite normal attitude to the non-payment 
problem because in their view it is “free legal aid” (which should not be 
remunerated at all).   
 
6. Control of quality of free legal aid. 
 
The quality of legal representation and assistance is often unsatisfactory. 
The legal consultations of Human Rights organizations often get complaints 
on the actions of lawyers - mostly those acting ‘by appointment.”  There are 
no standards of professional conduct related to the cases “by appointment”.  
Nor is there a system of control for quality of assistance. All the 
responsibility is on the professional Collegiums that are largely criticized 
for unsatisfactory performance.74   
 
According to the analysis of national legislation the effective mechanism of 
quality control of rendered legal aid does not exist currently in Tajikistan. 
The disciplinary responsibility can be considered as an exception which can 
be used only as a mechanism of follow-up control. This mechanism cannot 
fully ensure the quality of rendered FLA. At the same time, the obligation to 
ensure FLA lies on the heads of legal consultation offices who, because of 
the lack of recourses and compensation of expenses from the state are forced 
to appoint young and low-qualified lawyers. All these conditions affect the 
quality of FLA to the needy. Besides, there are no established legislative, 
organizational and financial mechanisms which could ensure the appropriate 
quality of rendered legal aid. There are no provisions for obligatory ensuring 
of lawyers’ professional liability.    
 
Besides, state budget does not have a separate line for covering expenses for 
FLA rendered by lawyers in criminal cases upon the request of the 
investigation bodies, the prosecutor or the court. This contradicts to the 
requirement of the Law “On Advocacy” and negatively influences the 
situation with the quality of FLA in the country.   
 
The survey data confirms that the quality of legal aid in the cases “by 
appointment” is lower than in other categories of cases. We asked lawyers 
                                                 
73 Ibid, factors 18-19. 
74 Derevenchenko G. From the presentation “Access to justice in the aspect of legal aid in 
Tajikistan” for Conference on the Protection and Promotion of Human Rights through 
Provision of Legal Services Best Practices from Africa, Asia and Eastern Europe Kyiv, 
Ukraine 27-30 March 2007. 
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to compare quality of their colleagues’ work in the cases “by appointment” 
with the cases “by agreement” on the basis of several qualitative criteria. 
Despite the complexity of the question (because lawyers had to assess the 
level of work quality of their colleagues) following answers were given: 
 Based on the criteria “number of meetings with client”- about 25% 

of interviewed lawyers admitted that quality of legal services in the 
cases “by appointment” is lower than in the cases “by agreement”.  
 

 Based on the criteria “activity during pre-trial investigation and/or 
court proceedings”- 58% of respondents think that the quality is 
appropriate and 27% consider that it is not. 

 
 Based on the criteria “knowledge of case materials” – 62, 5% of 

respondents found that quality of work is appropriate and 22% think 
that it is not.  
 
 

Despite of the fact that almost all interviewed lawyers have expressed the 
view that “holy duty of the lawyer to represent effectively interests of the 
client regardless of the type of the case” (“by appointment” or “by 
agreement”) they did not make a secret that their diligence and motivation in 
the case conduct was directly proportional to the finance interest (the more 
the lawyer is paid the more effort he takes).  
 
 
 
CHAPTER V. Conclusions and recommendations  
 
The system of rendering legal assistance was inherited from Soviet times. 
There is common understanding that both systems of providing legal aid and 
Bar need reforms. The process of Bar reforms is ongoing currently in 
Tajikistan. This process started in 2006 but it delays due to the lack of 
compromise among lawyers’ formations.  
 
The number of lawyers increased because a simplified system of getting 
licenses for legal practice was introduced by the Ministry of Justice. The 
absence of proper control under the provision of legal services leads to their 
quality degradation. In given conditions citizens become main victims of 
low quality of legal aid. There are no: single Rules of Professional Conduct 
for lawyers, single disciplinary proceedings and Single body of Lawyers’ 
self-administration in the country. The lawyers’ activity is not commercial 
by its nature and giving licenses for legal activity by the Ministry of Justice 
which imply control from the executive body is an interference with the 
Bar’s affairs and its independence. Only the lawyers’ formations should be 
entitled to issue licenses for lawyers’ activity. The legislation about Bar 
does not meet modern requirements of political, economical and legal 
spheres.  The amendments and additions should be introduced to the current 
legislation which regulates lawyers’ activity. There is an acute necessity in 
creation of single Bar Association that could unite lawyers-members of 
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Collegiums and attorneys. However the compromise between all interested 
part (Lawyers’ Collegiums and attorneys) seems unachievable at the present 
time.   
 
Currently only lawyers-members of Collegiums and not attorneys are 
involved in the process of rendering FLA. There is no separate line in the 
state budget for covering expenses connected to rendering FLA. There is 
huge unpaid by the state balance to the Collegiums for provided FLA. 
Existing system of rendering FLA is morally outdated and needs reforms. 
The unified Law on the issues of free legal assistance should be adopted.  
 
Tajikistan's legislation provides a real possibility for rendering free 
assistance at the state's expense mainly on criminal cases. The existing 
legislation on advocacy (the bar) & civil procedural legislation do not 
enable for the indigent people to receive a free-of-charge representation of 
the lawyer at the court on civil cases; the clear criteria for determination of 
the persons who are entitled to receive the state's help in paying for a 
lawyer's assistance, are absent; a mechanism of the interaction between the 
state & the bar on matters of rendering FLA is not clearly regulated. 
 
Recommendations: 
 

1. It is necessary to elaborate and adopt the separate Law “On Free 
Legal Aid”. 
 

2. The separate line in the state budget for covering expenses connected 
with providing free legal assistance should be introduced for proper 
functioning of FLA system.   

 
3. It is necessary to resolve the issue of rendering FLA in civil cases for 

needy at the legislative level. The amendments and additions to the 
Civil Procedure Code should be introduced for ensuring state 
guaranties of providing free-of-charge legal assistance to 
disadvantaged groups of people in civil cases.  

 
4. The clear mechanisms of citizens’ application to the lawyers’ 

organizations for free legal assistance should be developed. Exact 
criteria of low-income and list of persons who belong to vulnerable 
groups and entitled to FLA should specified and fixed in legal 
norms.  

 
5. Non-governmental organizations should be promoted in order to 

design and run programs on rendering FLA and on education of 
those who are not professional lawyers (paralegals).  

 
 
The regulation of rendering FLA on the legislative level should clearly 
answer the following questions:  
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1. Who is entitled to FLA? (low-income, vulnerable groups etc.)  
 
2. Who will render FLA? (lawyers members of Collegia, attorneys, jurists of 
commercial organizations, NGOs’ jurists). According to international 
experience the legal assistance is a complex problem that requires involving 
different types of lawyers and jurists.    
 
3. What will be organizational and legal form of FLA?  And how 
independence in the field of administration and financing of those structures 
will be ensured? (professional community of lawyers, attorneys,  public 
defenders offices etc.) 
 
4. How the quality control over the rendered FLA will be realized?  
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