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Summary

The Treaty of Rome which established the European Economic Community
contained no explicit references to the protection of fundamental rights. This
thesis describes the emergence of an EU acquis covering the field of
fundamental rights developed by the EU judiciary and legislators in close
cooperation with the Member States and the Council of Europe. The
objective of this essay is to present the added value of the development in
this particular area of Union law. Thus, the starting point of the examination
is the development of the case law by the European Court of Justice. The
ECJ early established the existence of fundamental rights as general
principles of Community law. Due to not least explicit criticism of the
Community legal order expressed by national constitutional courts
concerning fundamental rights issues in relation to the supremacy of
Community law the Court developed a doctrine where fundamental rights
were given a prominent position within the legal system of the Community.
Fundamental rights, as safeguarded by national constitutions and the
European Convention on Human Rights, were to be considered as general
principles with an aura equivalent to the highest-ranking norms of the
Community. As a response to the jurisprudence of the ECJ, the legislative
powers of the Union gave the protection of fundamental rights its truly
deserved attention by including references and specific provisions in the
Treaty of Maastricht and the Treaty of Amsterdam, albeit to a large extent
merely codifying the findings of the Court. Pari passu, and in the light of a
rediscovered European human rights agenda farther institutional
development of the protection of fundamental rights within the Union could
be discerned. In connection to the new millennium an EU fundamental
rights catalogue, the EU Charter of Fundamental Rights and an EU
monitoring center for human rights, the Fundamental Rights Agency
emerged. The Charter of Fundamental Rights was “solemnly proclaimed” in
December 2000 whereas the Fundamental Rights Agency was established in
March 2007. These two novelties are both examples of instruments
unprecedented in the Union. The most recent development, yet with an
utmost importance for the protection of fundamental rights, is to be found in
the Treaty of Lisbon, signed in 2007 and entered into force in December
2009. The Treaty of Lisbon clarified the ambiguities concerning the legal
status of the Charter, making it a legally binding document attached as a
protocol to the Treaty. It furthermore called for an EU accession to the
ECHR. Despite the clarifications and additions to the fundamental rights
protection in the Union flowing from the Treaty of Lisbon, uncertainties
concerning the scope, application and interpretation of the Charter still
remain. It is for the ECJ to further clarify and specify the impact of the
Charter and the rights contained therein. Equally unclear is the future EU
accession to the ECHR. Accession, however, appears to be imminent. In
that case, it would indeed clarify not only the relationship between the EU
and the ECHR but also the content of the Charter as well as the nature of the
protection of fundamental rights within the European Union.



Sammanfattning

Nar den Europeiska ekonomiska gemenskapen bildades genom
Romfordraget fanns inga uttryckliga hanvisningar till skyddet for de
grundlaggande réttigheterna. Den hér uppsatsen beskriver framvaxten av
regelverket for de grundlédggande rattigheter som har utvecklats av EU:s
rattsvasende och lagstiftare i nédra samarbete med medlemsstaterna och
Europaradet. Malet med denna framstallning ar att presentera mervardet av
denna utveckling for denna specifika del av EU-ratten. Initialt inleddes
utvecklingen med att EU-domstolen tidigt faststallde att de grundldggande
rattigheterna utgjorde en del av de allmanna principerna inom
gemenskapsratten. Domstolen utvecklade, inte minst pa grund av uttrycklig
kritik av gemenskapsrattens forhallande till de nationella grundlaggande
rattigheterna och principen om EU-réttens foretrade framfort av nationella
forfattningsdomstolar, ett forhallningssitt i vilket de grundlaggande
rattigheterna gavs en framtrddande placering inom gemenskapens
rattssystem. De grundlaggande réattigheterna, vilka skyddas av saval
nationella forfattningar som Europakonventionen, kom att bli en del av de
allmanna principerna och ansags darmed i praktiken likstallda till de hogst
rankade normerna i gemenskapens rattsordning. Till foljd av domstolens
rattspraxis garanterades de grundlaggande rattigheterna ytterligare skydd
genom inférandet av specifka regleringar i saval Maastrichtfordraget som
Amsterdamfordraget, Iat vara att dessa i stort enbart utgjorde kodifiering av
domstolens tidigare utslag. Hand i hand med denna utveckling och i
kolvattnet av en “aterupptackt” agenda for manskliga rattigheter i Europa
kunde man urskilja ytterligare utveckling av skyddet for de grundldggande
rattigheterna. | samband med millennieskiftet véxte en katalog av de
grundléggande rattigheter inom EU, ”Stadgan om de grundldggande
rattigheterna” samt ett 6vervakningscenter for grundlaggande rattigheter,
"Byran for grundlaggande rattigheter” sakta fram. Stadgan proklamerades
hogtidligt i december 2000 medan Byran for grundlaggande rattigheter
grundades i mars 2007. Bada dessa nya verktyg saknade tidigare motstycke
inom EU:s rattsordning. Den allra senaste utvecklingen pa omradet, om an
med yttersta vikt for skyddet av de grundldggande rattigheterna,
Lissabonfordraget undertecknades 2007 och tradde i kraft i december 2009.
Lissabonfordraget bidrog till ett klargérande av de tvetydigheter som rérde
Stadgans rattsliga stallning genom att gora den réttsligt bindande. Vidare
mdjliggjorde Lissabonfordraget for en framtida anslutning av EU till
Europakonventionen. Trots dessa fortydliganden aterstar fortfarande en rad
oklarheter rérarande Stadgans omfang, tillimpning och tolkning. Det &r upp
till EUD att fortsattningsvis avgora vilken inverkan Stadgan och dess
innehall kommer att ha pa EU-rétten. Det kvarstar dven oklarheter rérande
EU:s framtida anslutning till EKMR. Det verkar dock som att en anslutning
ar relativt nara forestaende vilket i sa fall, med allra stérsta sakerhet, skulle
klargora inte bara forhallandet mellan EU och Europakonventionen utan
aven innehallet i Stadgan och skyddet for de grundlaggande réttigheterna
inom EU i stort.



”Conscious of its spiritual and moral heritage, the Union
is founded on the indivisible, universal values of human
dignity, freedom, equality and solidarity; it is based on
the principles of democracy and the rule of law. It places
the individual at the heart of its activities, by establishing
the citizenship of the Union and by creating an area of
freedom, security and justice.”*

! Preamble, Charter of Fundamental Rights of the European Union
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1 Introduction

1.1 Background

The European Economic Community was established in the light of the
intensified cooperation between European states short after the end of the
Second World War. Its foundation was based mainly on economical aims
and free trade among the participating Member States. Parallel to the
development of the EEC the Council of Europe and the ECHR was created
in order to promote the protection of fundamental human rights that, largely,
had been neglected during the first 45 years of the 20" century. Thus, a clear
division of powers could be noticed already from the inception of the two
European institutions.

In the original Treaties of the Community no provisions concerning
protection of human rights could be found. However, during the last 60
years this distinct division of powers between the Community and the CoE
has become unclear and developed into a complex web of provisions and
case law emerging from the two institutions and covering areas in the grey
zone of each institutions mandate. The European Court of Justice has, in a
number of cases, acknowledged fundamental rights as general principles of
EU law. The Maastricht Treaty introduced the protection of fundamental
rights in the Community Treaties. In the end of the last century the process
of creating an EU Charter for the protection of fundamental rights was
launched. However, the Charter did not receive full legal effect until the
Lisbon treaty entered into force on the 1¥ of December 2009. The Lisbon
treaty also decreed that the EU should accede to the ECHR. Additionally,
prior to the entry into force of the TFEU an EU Fundamental Rights Agency
was established.

This essay aims to clarify the development and the status of the protection
of fundamental rights within the European Union and the relationship
between the EU and the Council of Europe, mainly the ECHR, as well as
the courts of the two institutions.

1.2 Purpose

A number of different questions arise when examining the protection of
fundamental rights provided by the legal instruments in the EU. The
purpose of this essay is initially to assess the case law, the different
provisions and other legal documents that are relevant to the protection of
fundamental rights and to examine the current and future state of this
protection. This is a comprehensive task covering a vast area of
jurisprudence, Treaty provisions as well as secondary law and institutional
development. It would not be credible to, as a starting point for this thesis,



examine whether the protection of fundamental rights within the Union has
developed and improved over the years. Simply by briefly glance at the
protection in retrospective, one must contend that this area of Community
law indeed has been enhanced. Therefore, in order to provide a logical
structure to this thesis and to present an understandable essay the main
question, from which a number of subcategories emerge, will be phrased:

“To what extent has the protection of fundamental rights within the
European Union been strengthened over the recent past - what is the added
value of the development in this field?”

Inevitably, issues concerning the development of fundamental rights as
general principles of Community law by the ECJ, legislative developments,
the establishment of the Fundamental Rights Agency, the proclamation of
the Charter of Fundamental Rights and the relationship between the EU and
the CoE/ECHR will form an integral part of this essay.

In the light of the recent development in the field, a core component of the
current debate is the effect of the Lisbon Treaty which of course also will
constitute a sizeable part of the thesis. This essay, however, is, by no means,
supposed to constitute a fully comprehensive and exhaustive investigation
of the development of the protection of fundamental rights within the EU.
Rather, the aim is to give the reader a general knowledge over the important
and decisive moments of the progress and improvement over the years, yet
emphasizing on the latest development in the area and the specific parts of
fundamental rights protection still being legally uncertain and unclear.
Although specific examinations of certain parts of the fundamental rights
protection will be carried out, I intend to present a holistic and widespread
assessment providing for the reader a fair idea of the development as a
whole. In the conclusions, the specific developments presented in the thesis
will be reiterated, merely with the aim of assessing their value for the
protection of fundamental rights and to enunciate a forecast of what is to
expect from the future.

1.3 Method and disposition

To fulfil the purpose of this thesis a number of different sources will be
considered. The case law of the ECJ and, in applicable cases, the ECtHR
will play an integral part of the examination. Furthermore, authoritative
literature is elementary for the assessment. Concerning the parts of the essay
dissecting the current and future development, one must primarily rely on
the literature consisting of up to date articles. The examination will also
cover the genesis and drafting of such institutional novelties as the Charter
of Fundamental Rights and the Fundamental Rights Agency. In these
sections, | will first and foremost assess the primary sources at hand,
published by the EU.



To be able to carry out an examination of this vast and complex area of EU
law one must first familiarise oneself with the background of the protection
of fundamental rights in EU law. Thus, Chapter 2 will provide this historical
assessment concerning the earlier stages of protection of fundamental rights
within the Community. The case law of the ECJ and the legislative
development will be examined under this section. Furthermore, Chapter 3
will focus on the development of the Charter of Fundamental Rights and the
Fundamental Rights Agency. In Chapter 4 the relationship between the EU
and the CoE/ECHR and the ECJ and the ECtHR will be evaluated. Lastly,
Chapter 5 will discuss the consequences of the Lisbon Treaty in relation the
Charter of Fundamental Rights and to the future EU accession to the ECHR.
The thesis will be concluded by a final analysis which will focus on the
main questions set up in this introduction.

Since the Lisbon Treaty abolished the three-pillar structure, 1 will not be
consistent in my references, but, when the situation requires, refer to the
EU/Union law or to the Community/Community law. Furthermore, the term
“fundamental rights” will almost exclusively be used in lieu of “human
rights”. This is in line with the language used by the Union when “human
rights” commonly is used with regard to international law, while
“fundamental rights” refers to national constitutions or rights deriving from
constitutional law.?

A last clarification: the EU — ECHR relationship is indeed an integral part of
the development of fundamental rights as general principles of EU law and
not a process differentiated from others, however, in order to structure this
thesis in a comprehensible way this relationship will be examined in a
separate chapter, as mentioned above, Chapter 4.

1.4 Delimitations

Since the topic of this thesis has to be regarded as a vast and complex area
of EU law some delimitations have to be considered beforehand. An
examination of the locus standi of private parties is not within the scope of
this thesis. Despite the very interesting aspects of several issues in this area,
the thesis will not be constructed from a “citizen perspective” but rather
present a retrospective approach describing a raison d’étre for the present
legal order. Neither will possible actions or sanctions of measures violating
fundamental rights be discussed. As long as it is not of the utmost
importance of this examination, no detailed discussions about the
Constitutional Treaty will take place. The Constitutional Treaty did not
reach acceptance from the Member States and was therefore not approved.
There might however be some specific parts of the thesis where the
Constitutional Treaty briefly is discussed, yet only in relation to more
important issues. This thesis will not conduct any detailed examination of

2 Kinzelbach & Kozma, Portraying Normative Legitimacy: The EU in Need of Institutional
Safeguards for Human Rights, p. 606



specific fundamental rights or the substantial values therein but rather
explain the institutional development of the EU framework nor will it claim
to, in any way, examine the nature or the basic ideas behind human rights as
such.






2 Protection of fundamental
rights in the 20" century

2.1 Development of fundamental rights as
general principles of EU law by the
ECJ

The Treaties setting the structure for the cooperation between the
participating states in the early stages of the Community contained no
provisions at all concerning the protection of fundamental rights. The
preamble of the Treaty of Rome, signed in 1957 and establishing the EEC,
emphasises, inter alia, the importance of economic and social progress as
well as the removal of all obstacles that could interfere balanced trade and
fair competition.®> However, the contracting parties also proclaimed a
determination to preserve and strengthen peace and liberty. The reason for
the omission of an explicit reference to fundamental rights is most likely to
be found in the European political structure in the aftermath of the Second
World War.* The CoE and the ECHR that preceded the Treaty of Rome had
already set up a human rights agenda for a number of European countries.
However, as the political agenda of the Community slowly expanded the
impact on private economic life and commercial interest grew stronger.”
This led to an increased need of protection in the field of fundamental
property and commercial rights. In the light of this new development of
Community law the ECJ acted as a prominent figure slowly by slowly
establishing a new order within the Community in which fundamental rights
enjoyed a far more extensive attention.

The initial proof of the existence of fundamental rights as part of general
principles of Community law came in 1969. The ECJ had prior to that, in
the Stork® case, denied itself any competence to protect fundamental rights
in Community law. However, the ECJ stated that the provision at stake in
the Stauder’ case, a Commission decision concerning the sale of butter,
“contained nothing capable of prejudicing the fundamental human rights
enshrined in the general principles of Community law and protected by the
court”. The Court did not provide any additional information of the extent of
these general principles nor the fundamental rights contained in them.
Nevertheless, the mere finding of these general principles constituted a
disruption in the prevailing jurisprudence of the Court and thus enabled the
ECJ to further elaborate on the existence of the fundamental rights as

® Preamble, EEC Treaty, signed in Rome 25 march 1957

* Tridimas, The General Principles of EU Law, p. 300

® Craig & De Burca, EU Law, text, cases and materials, p. 381

® Case 1/58, Friedrich Stork & Cie v High Authority of the European Coal and Steel
Community

" Case 29/69, Erich Stauder v City of Ulm — Sozialamt
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general principles and to continuously explore the concept in order to
specify the the principles. The constitutional traditions common to the
Member States were, among other things, used as a tool in this examination.
This is evident in the Internationale Handelsgesellschaft® case in which the
ECJ confirmed the findings in earlier case law and developed what was
established in the Stauder case. In the case, that was initiated by German
traders who challenged the system of deposits established by Community
agricultural regulations on the ground that in violated fundamental rights
protected by the German Constitution, settled in 1970 the Court initially
reconfirmed the doctrine of the supremacy of Community law by stating
that the validity of a Community measure or its effect within a Member
State cannot be affected by allegations that it runs counter to either
fundamental rights as formulated by the constitution of that state or the
principles of its constitutional structure. However, the Court continuously
determined, with reference to the Stauder case, that the respect for
fundamental rights forms an integral part of the general principles of law
protected by the ECJ and that the protection of such rights, whilst inspired
by the constitutional traditions common to the member states, must be
ensured within the framework of the structure and objectives of the
Community. Thus, the legal traditions of the Member States were to be used
as merely providing inspiration to the general principles inherent in the
Community legal order whilst at the same time respect the supremacy of
Community law.® The development of the jurisprudence of the Court could
hardly be considered as surprising. As noted by many, it is highly unlikely
that the national parliaments of the founding Member States would have
ratified a Treaty which was capable of, to a large extent, violating the
fundamental rights contained in their own constitutions.

The ECJ continued their quest of specifying the impact of fundamental
rights within Community law by their conclusions in the Nold*! case. The
case concerned new regulations and terms of business in the coal sector
authorized by the Commission. The applicant, a German company which,
due to the legislation, lost its status as a direct wholesaler and thus the
possibility to get direct supplies from the producer, argued that the decision
of the Commission infringed on the right to property and the freedom to
trade, both protected by the German Constitution. In its grounds, the Court
first and foremost reiterated earlier case law and emphasized the importance
of the constitutional traditions common to the Member States. Additionally,
it pointed out yet another considerable source of law as an inspiration for the
general principles; “fundamental rights are an integral part of the general
principles of law the observance of which the Court ensures. In safeguarding
these rights the Court is bound to draw inspiration from the constitutional
traditions common to the Member States and cannot uphold measures which
are incompatible with the fundamental rights established and guaranteed by

& Case 11/70, Internationale Handelsgesellschaft mbH v Einfuhr- und Vorratsstelle fiir
Getreide und Futtermittel

° Craig & De Burca, op. cit., p. 383

19 Tridimas, op. cit., p. 302

1Case 4/73, J. Nold, Kohlen- und BaustoffgroBhandlung v Ruhrkohle Aktiengesellschaft
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the constitutions of these states. Similarly, international treaties for the
protection of human rights, on which the Member States have collaborated
or of which they are signatories, can supply guidelines which should be
followed within the framework of Community law.”*? Furthermore, the
Court established that the rights at issue in the case could be subjects to
limitations if a justification by the overall objectives pursued by the
Community were to be found.*® Limitations in the public interest are indeed
included in the constitutional traditions common to the Member States and
should therefore consequently form an integral part of the general
principles.

The Hauer™ case contained the first explicit reference to the ECHR. As in
Nold the ECJ, inter alia, established that international treaties can supply
guidelines which should be followed within the framework of Community
law. Furthermore, the Court stated: “that conception was later recognized by
the joint declaration of the European Parliament, the Council and the
Commission on 5 April 1977 [further examined in Chapter 2.3 below],
which, after recalling the case law of the Court, refers on the one hand to the
rights guaranteed by the constitutions of the Member States and on the other
hand to the European Convention for the Protection of Human Rights and

Fundamental Freedoms”.*®

In Internationale Handelsgesellschaft the Court merely established the fact
that the general principles of Community law derives from national
constitutions and thus that fundamental rights contained therein are an
integral part of the Community legal order. In the later rulings of Nold and
Hauer, however, the ECJ was more overt to declare that any measure clearly
incompatible with those fundamental rights protected by national
constitutions could not be upheld.'® This progressive approach was by many
considered as a result of the defying attitude of the German Constitutional
Court, Bundesverfassungsgericht, following Internationale
Handelsgesellschaft and as an important step towards greater legitimacy for
the Community polity. Even though the case law of the Court acknowledges
the Member States constitutions as sources for the general principles, the
contents of the rights might differ between Community law and national
constitutions. However, the frequent references to the national constitutions
in this early stage of the development of fundamental rights protection ought
to suggest that, in this particular field, national law is more influential than
in relation to other general principles within the framework of Community
law.” This approach might also further enhance the legitimacy of the
Community legal order. The relationship between the ECJ and the national
courts in the field of fundamental rights has, as mentioned above, at times
been considerably strained. The German Constitutional Court altered its

12 |bid., para 2

3 Ibid., para 14

14 Case 44/79, Liselotte Hauer v Land Rheinland-Pfalz
' Ibid., para 15

1% Tridimas, op. cit., p. 303

7 Ibid., p. 304
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approach to Community fundamental rights after the Solange 11*® case

where it considered that the ECJ, despite the lack of a fundamental rights
catalogue within the Community, had reached a level that substantially
coincided with the one granted by the German Constitution. Prior to that
decision the Constitutional Court had reviewed the validity of specific
Community acts in the light of German national fundamental rights.*® Thus,
the decision of the Bundesverfassungsgericht could indeed be considered as
a proof of the strengthening of fundamental rights protection within the
Community at the time being.

A more recent yet somewhat unavoidable issue of the protection of
fundamental rights is the potential collision between fundamental rights and
fundamental freedoms.? The problems arising from this issue have been
made visible in a number of cases before the ECJ. The Schmidberger? case
could however be regarded as a good example of the complexity relating to
this issue. The colliding rights in the case were the free movement of goods
provided by the Treaty and the freedom of assembly and association. The
Court held that the different rights and freedoms were to be considered as of
the equal constitutional ranking and furthermore established that they both
could be subject to limitations. However, when weighing the rights and
freedoms against each other in order to determine whether a fair balance
was struck between them the ECJ came to the conclusion that the freedom
of assembly and association could not, in the specific situation, be achieved
through less restrictive measures than the ones taken by the Austrian
authorities, as concerned in the case. Consequently, the Schmidberger case
indeed gives a clear sign that the Court takes fundamental rights seriously
and conducts itself not as the Court of an economic union but as the
Supreme Court of a constitutional order.?? Up until the Schmidberger ruling
the Court most readily gave the benefit of the doubt to the free movement in
question. The Schmidberger findings could nevertheless not be considered
as a constant approach of the Court. A recent example of when the free
movement prevails is the Laval®® case where the Court had to balance the
right to take collective action against the freedom to provide services. In the
case the ECJ established that, although the right to take collective action
must be recognized as a fundamental right, the exercise of that right may
nonetheless be subject to certain restrictions.** The Court continued by
stating that whilst the protection of fundamental rights is a legitimate
interest which, in principle, justifies a restriction of the obligations imposed
by Community law, even under a fundamental freedom guaranteed by the
Treaty, the exercise of such rights does not fall outside the scope of the
provisions of the Treaty and must be reconciled with the requirements

18 Case 2 BVR 197/83, Re Wunsche Handelsgesellschaft, p. 225

19 Chalmers & Hadjiemmanuil et al, European Union Law , p. 237

2% This issue will also be examined in Chapter 4

2! Case 112/00, Eugen Schmidberger, Internationale Transporte und Planziige v Republik
Osterreich

22 Tridimas, op. cit., p. 339

2% Case 341/05, Laval un Partneri Ltd v Svenska Byggnadsarbetareforbundet, Svenska
Byggnadsarbetareforbundets avdelning 1, Byggettan and Svenska Elektrikerférbundet

2 |bid., para 4
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relating to rights protected under the Treaty and in accordance with the
principle of proportionality. Finally the Court concluded that the
fundamental nature of the right to take collective action was not such as to
render Community law inapplicable to such action when assessing the
particularities of the case. The recent case law covering collisions between
fundamental rights and other fundamental principles of Community law,
such as the fundamental freedoms, has gradually to a larger extent been
referring to the EU Charter of Fundamental Rights. This will be further
discussed in Chapter 5.1.

2.2 Member States as liable subjects

The discussion hitherto has focused solely on the development of the
protection of fundamental rights in relation to Community acts. Case law of
the ECJ has established that Community actions not respecting fundamental
rights could be challenged. However, the ECJ finally had to face the
question whether the Member States and national measures too could be
subject of review on grounds of compatibility with fundamental rights as
general principles of Community law. The ECJ developed a doctrine
consisting of three different kinds of national measures that could be
reviewed in order to decide their compatibility with fundamental rights®;

() measures implementing Community acts,

(i) measures which interfere with the fundamental freedoms but
come within the scope of an express derogation provided for in
the Treaties, and

(iii)  other measures falling within the scope of Community law

The first explicit reference to this issue acknowledged by the ECJ was made
in the Wachauf?® case which concerned national legislation based on a
Community Regulation governing the organization of the milk market. The
crucial question of the case was whether the Member States were obliged to
observe the right to property when implementing the Community policy.
The ECJ reaffirmed its earlier case law and added when assessing the merits
of the case: “it must be observed that Community rules (which, upon the
expiry of the lease, had the effect of depriving the lessee, without
compensation, of the fruits of his labour and of his investments in the
tenanted holding) would be incompatible with the requirements of the
protection of fundamental rights in the Community legal order. Since those
requirements are also binding on the Member States when they implement
Community rules, the Member States must, as far as possible, apply those
rules in accordance with those requirements”.?” This is a natural
progression, as Weiler and Lockhart put it: “In areas where the national
authorities act as the agents of the Community institutions, it would be

% Tridimas, op. cit., p. 320
%6 Case 5/88, Hubert Wachauf v Bundesamt fiir Ernahrung und Forstwirtschaft
" |bid., para 19
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inconsistent and contradictory not to subject them to the requirements to
observe fundamental rights”.?® Following this train of thought, the standard
of fundamental rights that the Member States have to comply with is the
Community standard, not the national standard that might vary from state to
state, simply due to the fact that the Member States acts as agents of the
Community. The ECJ continued, in a number of cases, to reiterate the
responsibility of Member States to comply with fundamental rights when
implementing Community law. It was, inter alia, established that this
responsibility also applies when implementing directives. As stated by the
Advocate General in the case of Booker Aquaculture Ltd and Hydro
Seafood GSP Ltd v The Scottish Minister®: “in several cases, the ECJ has
held that the specific duties imposed by a directive on the Member States
should be read in the light of the general principles of Community law, but
has never declared those general principles to be binding as such on the
States when they are adopting measures for the transposition of a directive.
Yet, one would think that the choice of form and methods left to the States
according to ex Article 249 EC (Article 288 TFEU) does not include the
choice whether or not to violate fundamental rights, and vice versa, that
respect for fundamental rights is an implicit part of the ‘result to be
achieved’ under the directive. So, the extension of the Wachauf line to
directives (and, indeed, to the application by Member States of external
agreements concluded by the EC) would seem logical”. He continued: “a
directive intrudes, so to speak, into the internal legal order, where it
becomes a rule of reference to which the transposing measures must
conform. But it does not do so alone. It is inseparable from the norms to
which it must, itself, conform, including, obviously, the general principles

of Community law”.*

The “ERT-measures” deriving from the ECJ findings in the ERT®! case,
which concerned a Greek television monopoly, applies to cases when
Member States are taking measures and is seeking to justify them on the
basis of an express derogation from a fundamental freedom. The Court
found in the case that, where a Member State relies on Treaty provisions in
order to justify rules which are likely to obstruct the exercise of a
fundamental freedom, such justification, if provided by Community law,
must be interpreted in the light of the general principles of law and in
particular of fundamental rights. Thus, an express derogation, as established
by the Court, is not to be considered as defining the outer limits of
Community competence.* The national rules in question in the case could,
according to the ECJ, fall under the exceptions provided for in those

%8 \Weiler & Lockhart, Taking Rights Seriously: The European Court

of Justice and its Fundamental Rights Jurisprudence, p. 74

2% Joined cases C-20/00 and C-64/00, Booker Aquacultur Ltd (C-20/00) and Hydro Seafood
GSP Ltd (C-64/00) v The Scottish Ministers, Opinion of Mr Advocate General Mischo
delivered on 20 September 2001, para 53

% |bid., para 57 - 58

%1 Case 260/89, Elliniki Radiophonia Tiléorassi AE and Panellinia Omospondia Syllogon
Prossopikou v Dimotiki Etairia Pliroforissis and Sotirios Kouvelas and Nicolaos Avdellas
and others
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provisions only if they were to be considered as compatible with the
fundamental rights protected by the general principles.*®® The ECJ
consequently stated that a measure that “falls within the scope of
Community law” could be reviewed on fundamental rights grounds.®* A
given effect from the ERT doctrine is that compatibility with fundamental
rights is a significant part of the assessment whether a national measure
which interferes with fundamental freedoms is permitted or not under
Community law.* Whether or not a national measure which falls within the
scope of Community law violates fundamental rights is primarily for the
national courts to decide. The ECJ could then, via the institute of
preliminary rulings, further provide details in how the specific assessment is
to be done. Contrary to measures implementing Community acts it has been
argued that the fundamental rights standard in these cases should be based
on the national standard of protection, mainly since the Member State in
question do not act as a Community agent.*®

The ECJ has in a number of cases identified other measures relating to the
protection of fundamental rights that also could be considered as falling
within the scope of Community law. In line with every other examination
with intentions to scrutinize the issues of judicial review of Member States
in these matters the question of how to define the concept of “the scope of
Community law” quickly arises. This essay, however, does not claim to be
holistic and comprehensive to the extent that this issue is to be thoroughly
examined. It shall nevertheless be clarified that there are situations not
belonging to the first two categories described above that indeed could call
for judicial review of national measures. An example of this is the extension
of the scope of ex Article 12 EC*’ (Article 18 TFEU) through ECJ case law
which has allowed European citizens to invoke the article without
connecting it directly to one of the economic freedoms. It is, through the
jurisprudence of the ECJ, however clear that some national measures where
no “Community element” is to be found are considered as purely internal
situations.® In the Demirel® case the Court stated: “Although it is the duty
of the Court to ensure observance of fundamental rights in the field of
Community law, it has no power to examine the compatibility with the
European Convention for the Protection of Human Rights and Fundamental
Freedoms of national legislation lying outside the scope of Community
law”.** Regardless of the Court’s intention to clarify the ambiguities it is

% Case 260/89, Elliniki Radiophonia Tiléorassi AE and Panellinia Omospondia Syllogon
Prossopikou v Dimotiki Etairia Pliroforissis and Sotirios Kouvelas and Nicolaos Avdellas
and others, para 43

* Ibid., para 42

* Tridimas, op. cit., p. 326

% |bid., p. 326

37 «“Within the scope of application of this Treaty, and without prejudice to any special
provisions contained therein, any discrimination on grounds of nationality should be
prohibited.”

*8 Groussot, Creation, Development and Impact of the General Principles of Community
Law: Towards a jus commune europaeum?, p. 388

% Case 12/86, Meryem Demirel v Stadt Schwébisch Gmiind
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often difficult to predict which situations that will be deemed as to lie
outside or inside the field of application of Community law.** Nevertheless,
the Court has in its case law, particularly in the early 2000s widened the
scope of its fundamental rights jurisdiction, inter alia, through expanding
the scope of application of fundamental freedoms as well as distinguishing
substantial rights from the concept of European citizenship.“? This issue in
relation to the European Union Charter of Fundamental Rights will be
further discussed in Chapter 3.2.2. Although the locus standi of private
parties is not within the scope of this thesis or one of the core issues of this
examination a brief reference to the possible beneficiary of the protection of
fundamental rights will be made. It has, in fact, been argued that since most
Community rights only can be exercised by EU nationals, fundamental
rights protection is practically, or to a great extent, restricted to EU nationals
and members of their families.*® Article 12 EC, as mentioned above, which
prohibits discrimination on grounds of nationality has been interpreted by
the ECJ as referring to EU nationality only. Even if certain secondary
legislation is designed to prohibit such discrimination and extending the
scope of the provision to third-country nationals, it has to be considered that
the content of Article 12 is much more limited than e.g. Protocol 12 of the
ECHR which contains a prohibition of discrimination.** In the above
described Demirel case the ECJ refused to rule on the fundamental rights
compatibility of a national measure on the grounds that “there is at present
no provision of Community law defining the conditions in which Member
States must permit the family reunification of Turkish workers lawfully
settled in the Community”. Van den Berghe has argued that “the sometimes
uncertain limits of the scope of Community law leads to an additional
problem of legal certainty; with the progress of integration, the precise
scope of Community law is subject to constant change and reinterpretation.
Thus, in situations where they have been unable to obtain redress in national
courts, individuals may not be in a position to know before which higher
forum the remedy lies”.*®

2.3 Legislative and institutional
confirmation of the ECJ jurisprudence

Corresponding with the development in the case law of the ECJ, the
institutions of the Community began to refer, in different aspects, to the
protection of fundamental rights. In 1977 the European Parliament, Council
and Commission made a joint declaration on relating issues.“° It was

* Craig & De Burca, op. cit., p. 401

*2 Tridimas, op. cit., p. 332

*% \Van den Berghe, The EU and Issues of Human Rights Protection: Same Solutions to
More Acute Problems?, p. 142

*“* Ibid.

** |bid., p. 143
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declared that the Community institutions “stressed the prime importance
they attach to the protection of fundamental rights, as derived in particular
from the constitutions of the Member States and the European Convention
for the Protection of Human Rights and Fundamental Freedoms”.
Furthermore it was emphasized that, in the exercise of their powers and in
pursuance of the aims of the European Communities the rights were to be
continuously respected. Even if the declaration itself did not have any legal
importance per se, the symbolic value indicating the institutional support for
the Court’s acknowledgement of the principles deriving from the ECHR and
the national constitutions shall not be underestimated.*’ During the 1980s, in
the wake of the 1977 declaration, followed an additional number of non-
binding acts covering the fundamental rights area. However, the protection
of fundamental rights would become far more prioritized with the treaty
amendments introduced by the TEU, ToA and the Nice Treaty.

The first time the protection of fundamental rights was mentioned in an
official treaty was in the preamble of the SEA in 1986 which referred to “the
fundamental rights recognized in the constitutions and laws of the Member
States, in the Convention for Protection of Human Rights and Fundamental
Freedoms and the Social Charter, notably freedom, equality and social
justice”. However, the appearance in the Maastricht Treaty of Article F (2)
(which later became Article 6 (2) TEU) has to be regarded as a decisive
moment for the development of the protection of fundamental rights within
the Union. Article 6 (2) stated as follows: “The Union shall respect
fundamental rights, as guaranteed by the European Convention for the
Protection of Human Rights and Fundamental Freedoms signed in Rome on
4 November 1950 and as they result from the constitutional traditions
common to the Member States, as general principles of Community law”.
This was merely a codification of ECJ case law (albeit lacking an explicit
reference to Member States actions) but constituted at the same time a
regulation which received the strongest protection there is at the top of the
Community legal order hierarchy. Nevertheless, the legal significance of the
article was at the time questioned. Article L TEU expressly excluded the
provision from the jurisdiction of the ECJ, and hence the situation arose
where individuals could bring alleged violations of fundamental rights
before the Court based on the case law of the ECJ but not based on the
explicit treaty provision.*® This inconsistency was however corrected by the
ToA, although only partially when “opening” Article F (2) to the
jurisdiction of the ECJ “with regard to actions of the institutions”.*® The
ToA also included yet another significant amendment in the Treaty. For the
first time, the Union made protection of fundamental rights a central
mission. In, what was labeled as, Article 6 (1) TEU it was established that

Protection of Human Rights and Fundamental Freedoms, Official Journal C 103, 27 April
1977
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the Union is founded on the principles of liberty, democracy, respect for
human rights and fundamental freedoms, and the rule of law, principles
which are common to the Member States. In accordance with the content of
Article 6 (1), the ToA introduced a political enforcement mechanism in the
event that a Member State would fail to observe the values contained in
Article 6 (1). Thus, Article 7 TEU®! enabled the Council to, when a Member
State is found responsible for a serious and persistent breach of the
principles enshrined in Article 6 (1) TEU, suspend some of the voting and
other rights of that Member State. During the drafting process, it was
emphasized that the article and the penalizing actions contained therein were
to be used only in the most exceptional cases.?? The enforcement process
was intended to be a political one only involving the political institutions of
the Union. Through the Nice Treaty, Article 7 was amended in order to
provide for more detailed and fairer procedures. Also the possibility to act
before a breach has occurred was added (materialized by Article 7 (1), see
below). Additionally, the ECJ was given jurisdiction over the procedural
provisions. However, the Court had jurisdiction only in relation to the
procedural provisions which might suggest that the concept of “serious and
persistent breach” was not to be subject to any judicial control and thus the
political character of the enforcement process was maintained.>® The
amendments were adopted not long after the initial wording of Article 7 was
decided. The reason to this was partly the development in Austria at the
time where the far-right party FPO entered into government coalition.>* This
also had an impact on the future institutional developments in the Union
further discussed in Chapter 3. A number of attempts was made by the
European Parliament to investigate the application of Article 7. It has
however been argued that the provision is unlikely to have any significant

*!Article 7: (para 4 — 6 omitted)

“1.[added by the Nice Treaty] On a reasoned proposal by one third of the Member States,
by the European Parliament or by the Commission, the Council, acting by a majority of
four fifths of its members after obtaining the assent of the European Parliament, may
determine that there is a clear risk of a serious breach by a Member State of principles
mentioned in Article 6(1), and address appropriate recommendations to that State. Before
making such a determination, the Council shall hear the Member State in question and,
acting in accordance with the same procedure, may call on independent persons to submit
within a reasonable time limit a report on the situation in the Member State in question. The
Council shall regularly verify that the grounds on which such a determination was made
continue to apply.

2. The Council, meeting in the composition of the Heads of State or Government and acting
by unanimity on a proposal by one third of the Member States or by the Commission and
after obtaining the assent of the European Parliament, may determine the existence of a
serious and persistent breach by a Member State of principles mentioned in Article 6(1),
after inviting the government of the Member State in question to submit its observations.

3. Where a determination under paragraph 2 has been made, the Council, acting by a
qualified majority, may decide to suspend certain of the rights deriving from the application
of this Treaty to the Member State in question, including the voting rights of the
representative of the government of that Member State in the Council. In doing so, the
Council shall take into account the possible consequences of such a suspension on the
rights and obligations of natural and legal persons. The obligations of the Member State in
question under this Treaty shall in any case continue to be binding on that State.”
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application in practice but rather a symbolic value.*® In an attempt to clarify
the content of the provision the Commission presented a communication to
the Council and Parliament in 2003. The Commission stated that the
European Union first and foremost is a Union of values and of the rule of
law. It further emphasized its conviction that, “in this Union of values”, it
will not be necessary to apply penalties pursuant to Article 7 of the Union
Treaty.® In the European Parliament legislative resolution responding to the
Communication of the Commission it was emphasized that “Union
intervention pursuant to Article 7 of the EU Treaty must be confined to
instances of clear risks and persistent breaches and may not be invoked in
support of any right to, or policy of, permanent monitoring of the Member
States by the Union”. However, Article 7 triggered the future establishment
of the EU Network of Independent Experts which is briefly discussed
below, in Chapter 3.3.1.1, and in the long run also the progress resulting in
the Fundamental Rights Agency, it too covered by this examination.®>” An
additional provision, following the ToA, was Article 49 TEU®® which listed
respect for the fundamental rights set out in Article 6 (1) TEU as a condition
of application for membership to the Union.

The legislative developments briefly examined above marked the beginning
of a new era within the Union protection of fundamental rights. The evident
need of more measures to further enhance fundamental rights protection and
the legitimacy of the Union was nevertheless emphasized by those in posses
of the leading positions in the development process. The Expert Group on
Fundamental Rights, assigned by the Commission, stated that “The
Amsterdam Treaty may not have led to an explicit recognition of particular
fundamental rights. It nevertheless marked a decisive step on the way to an
ever clearer recognition of the principle of fundamental rights protection by
the European Union”.*® It continued: “the role of the Amsterdam Treaty
should certainly not be underestimated. It reiterates the commitment of the
European Union to fundamental rights and invigorates the obligation to
develop and implement policies securing protection of these rights.
However, deficiencies and inconsistencies cannot be ignored. On the
contrary, their existence should intensify efforts to achieve explicit and
unequivocal recognition of fundamental rights.”® The lack of political
consensus during the drafting process of the ToA made it impossible to
include any provisions calling for a fundamental rights catalogue and an

% Craig & De Burca, op. cit., p. 404

%¢ Communication from the Commission to the Council and the European Parliament on
Acrticle 7 of the Treaty on European Union, Respect for and promotion of the values on
which the Union is based, COM(2003) 606 final, 15 October 2003, p. 12

%" Craig & De Burca, op. cit., p. 404

%8 “Any European State which respects the principles set out in Article 6(1) may apply to
become a member of the Union. It shall address its application to the Council, which shall
act unanimously after consulting the Commission and after receiving the assent of the
European Parliament, which shall act by an absolute majority of its component members.”
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accession by the Union to the ECHR.®* However, a substantial debate
regarding the institutional development and the approximation to the ECHR,
supported by many voices throughout Europe, was, as continuously
described by this thesis, imminent.

8 Lindfelt, op. cit., p. 82
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3 The EU Charter of
Fundamental Rights and
adjacent institutional
development

3.1 Development and drafting of the
Charter

3.1.1 Early development —why the need of a
Charter?

In 1998 the fiftieth anniversary of the Universal Declaration of Human
Rights occurred and a number of meetings and conferences were held to
mark it.%? The last years of the 20" century in Europe were also
characterized by a rediscovered interest in the human rights agenda, partly
examined above. A new approach to the protection of fundamental rights
within the Union was launched in February 1999 in the report of the Expert
Group on Fundamental Rights which was assigned by the Commission to
review, inter alia, the possibility of including a fundamental rights
catalogue in the next revision of the Treaties.®® The report followed a
number of other reports covering the field launched by the Comité de
Sages® and stated that a comprehensive approach to the guarantee of rights
was urgently required. It also emphasized the importance of making
fundamental rights visible, tentatively by incorporating them into the
Treaties.® Furthermore, the report established that, while judicial protection
undoubtedly is a crucial element in the effective safeguarding of
fundamental rights, it is by no means its only prerequisite.®® It is also vital to
establish rights which are genuinely justiciable, and which entail more than
a passive obligation of non-violation. Hence, the recognition of fundamental
rights should mainly be based on the ECHR which already constituted a bill
of rights of Europe. The rights therein were therefore proposed to be
incorporated into Union law in their entirety. However, clauses detailing
and complementing the ECHR was suggested to be added. Lastly, the report

%2 De Burca, The drafting of the European Charter of Fundamental Rights, p. 128
8 Affirming Fundamental Rights in the European Union: Time to Act, Report of the Expert
Group on Fundamental Rights, Brussels, February 1999, European Commission,
Employment, Industrial Relations and Social Affairs
% Which e.g. was responsible for drafting a new Human Rights Agenda for the European
Union for the year 2000
8 Affirming Fundamental Rights in the European Union: Time to Act, Report of the Expert
Group on Fundamental Rights, Brussels, February 1999, European Commission,
6Eﬁmployment, Industrial Relations and Social Affairs, p. 4
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reiterated the importance of inserting the enumeration of the rights into a
specific part or under a particular heading of the Treaties. The place chosen
should clearly illustrate the “paramount importance” of fundamental rights.

At the Cologne European Council in June 1999, the German Presidency,
mainly inspired by the 1999 report, demonstrated its attraction to the idea of
developing a Charter of Fundamental Rights that not only would make
European fundamental rights visible but also act as a forum for debate about
what type of rights that should be recognized.®’ Earlier, in a statement at the
European Parliament session on 12 January 1999, the German Minister of
Foreign Affairs, Joseph Fischer, commenced the German Presidency by
determining the intention to run an elaboration of a European Charter of
Fundamental Rights in order to strengthen the rights of the citizens of
Europe and consolidate the legitimacy and identity of the Union.®® The
Cologne European Council finally agreed to establish a Charter of
Fundamental Rights.®® However, the decision of the Council to prepare a
text compiling fundamental rights of the Union was in fact preceded by two
other unsuccessful yet sincere attempts; in 1979 when the European
Commission proposed an accession to the ECHR and in 1989 when the
Europggn Parliament constructed a comprehensive catalogue of fundamental
rights.

There are many reasons for why this third major attempt succeeded. Even
though some perceived the Charter as a potential threat to economic growth
and internal national interests or even as an unwanted step closer to a
constitutionalization of Europe the benefits of a codified fundamental rights
catalogue slowly began to appear.” According to Bellamy and Schénlau the
growing sensitivity to rights issues within the Union at the time being had
numerous reasons, most notable among these; "2

() the long-standing challenges of the ECJ from national courts
regarding fundamental rights,

(i) the desire to uphold human rights standards when facing the rise
of far-rights parties in Europe”®,

(iti)  the imminent enlargement of the Union to new Member States in
Central and Eastern Europe, and

(iv)  the will to demonstrate the Unions commitment to principles of
good governance.

Naturally, apart from purely political reasons proponents of a Charter
containing fundamental rights based their arguments on the changing
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structure of the Union.”* New demands for the protection of fundamental
rights emerged when the competences of the Union expanded into other
fields of cooperation. Furthermore, the ongoing enlargement process was
advocated as grounds when emphasizing the need of common principles and
values among all the Member States in the Union.” One frequently used
argument which also was emphasized by the Expert Group in their report of
February 1999 was the constant need of clarity and visibility when
guaranteeing fundamental rights and hence the need of a fundamental rights
catalogue. This argument is closely connected to the other ones presented
above, something that is evident when studying the statements of the Expert
Group. The report stated, inter alia, that fundamental rights can only fulfill
their function if citizens are aware of their existence and conscious of the
ability to enforce them and it is therefore crucial to express and present
fundamental rights in a way that permits the individual to know and access
them, i.e. fundamental rights must be visible.”® Furthermore, the report
established that the current lack of visibility not only violates the principle
of transparency, it also discredits the effort to create a “Europe of citizens”.
Additionally, clearly ascertainable fundamental rights stimulate ones
readiness to accept the European Union and to identify oneself with its
growing intensification and expanding remits. In terms of visibility, the
report indeed acknowledged the fact “that most fundamental rights can be
found in national constitutions and international treaties, and that an explicit
enumeration of these rights by the European Union would therefore add
very little”.”” Nonetheless, it is argued that “this does not justify a system of
citations that conceals the fundamental rights and makes them thus
incomprehensible to the individuals. Where rights are concerned, ways and
means must be found to make them as visible as possible. This involves
spelling rights out at the risk of repetition, rather than merely referring to
them in general terms as contained in other documents”. On the contrary,
opponents of a Charter maintained arguing that there was no need for
another fundamental rights catalogue simply for the reason that the citizens
of Europe did not suffer from any deficit of judicial protection concerning
fundamental rights.’® Protection is guaranteed not least by provisions in
national constitutions, in the ECHR and by the jurisprudence of ECJ. Yet
another argument for not adopting a Charter was based on the fear of
creating an inconsistency between different definitions and interpretations of
the proposed Charter and of the ECHR. " It is clear that the establishment
of the Charter could and did constitute a topic of intense debate prior to its
adoption. However, it is equally clear that many of the arguments put
forward by opponents of a Charter have been objectively responded to. It is

™ Lindfelt, op. cit., p. 101
" 1bid.
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indeed possible to consider the Charter of Fundamental Rights a valuable
document even if it just represents consolidation of existing law.® First, as
partly mentioned above, a Charter enhances transparency and the legal
certainty of the concerned citizens. Furthermore, it could contribute to
global democracy “as it provides a more consistent basis for the Union’s
external policy and can thus be seen as a step towards a democratic world
order”.®% It is difficult, not to say impossible, to lead by example when the
institutions of the Union lack in their own judicial protection of fundamental
rights. This was e.g. emphasized in an earlier report presented to the Comité
des Sages:®® “the Union can only achieve the leadership role to which it
aspires through the example it sets to its partners and other states”.

It had earlier been proposed that the Union should develop a high profile
human rights policy rather than a fundamental rights catalogue.®*
Nevertheless, the German Presidency chose to introduce the adoption of the
latter. At the Cologne European Council it was agreed that the protection of
fundamental rights is a founding principle of the Union and an indispensable
prerequisite for its legitimacy.® The European Council found that “the
obligation of the Union to respect fundamental rights had been confirmed
and defined by the jurisprudence of the European Court of Justice and that
there appeared to be a need, at the present stage of the Union's development,
to establish a Charter of fundamental rights in order to make their overriding
importance and relevance more visible to the Union's citizens”. Implicitly,
the level of protection of fundamental rights within the Union as defined by
the ECJ was established and the European Council’s statement indicates that
the intention was not to create anything new of substance rather than
increasing the visibility of what already existed.®® The Council believed that
the Charter should contain the fundamental rights and freedoms guaranteed
by the ECHR and the ones deriving from the constitutional traditions
common to the Member States considered as general principles of Union
law and discussed in Chapter 2 of this essay, i.e. the content of Article 6 (2)
TEU. Furthermore, when drawing up the Charter, economic and social
rights as contained in the European Social Charter and the Community
Charter of the Fundamental Social Rights of Workers should also be taken
into account. Again, the Council limited the scope of sources from which
the drafting body could get inspiration to documents and texts already in
some way legally adopted as fundamental rights within the Union and thus
reaffirmed the intention of simply making already existing fundamental
rights visible. Additionally, the draft of the Charter was suggested to be a
participatory process characterized by inclusiveness. A body composed of
high level representatives of the Member States, the President of the
European Commission as well as members of the European Parliament and
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national parliaments was proposed. Other participants, among these
representatives of the ECJ, of the Economic and Social Committee and the
Committee of Regions, were to be invited as observers or as experts to give
their views on specific issues during the process. The European Council also
decided that the body should present a draft document in advance of the
Council meeting in December 2000. However, it was not clear whether or, if
so, how the Charter should be integrated into the Treaties nor how the
question of its legal status was to be settled. The relatively short time span
set up for the drafting process nevertheless indicated the desire to implement
the ideas of the proposed Charter with dispatch.

3.1.2 The drafting process of the Charter —
reaching legitimacy through openness,
inclusiveness and transparency?

As planned, the work of the body entrusted to draft the Charter of
Fundamental Rights, which renamed itself a “Convention”, began already in
December 1999 under the chairmanship of the former German President
Roman Herzog.?” Additionally, the fixed time limit set up by the Council
required the Convention to finalize their work within a year. Despite the fact
that the Charter according to many merely should represent a codification of
existing law, issues with great political impact arose. These issues were
evident already in the decision to establish the drafting process and
concerned mainly the question whether the Charter should be a legally
binding document or not and to what extent it should be applicable to the
Member States.®® Nevertheless, Herzog stated in his opening speech at the
opening session of the body that “we are going to draft a text that will not be
immediately binding as European law or Community law. Despite this, we
should constantly keep the objective in mind that the Charter which we are
drafting must one day, in the not too distant future, become legally binding”.
He continued “we should therefore proceed as if we had to submit a legally
binding list, and we should not forget that our mandate is in principle to
draft a list addressed to the bodies of the European Union, by which they
will be bound”.®® Also the European Parliament supported the idea of
drafting a legally binding catalogue of fundamental rights.® Issues
concerning the legal status of the Charter will be continuously discussed in
Chapter 3.2.

The drafting body consisted of sixty-two members, thirty national
parliamentarians (for the first time officially included in the work of the
Union), sixteen European Parliamentarians, fifteen representatives of
Member States governments and one representative of the European
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Commission.®* Observers from the ECJ and the CoE also participated. This
process in itself developed into a novel and innovative way of designing a
drafting procedure compared to the usual method of intergovernmental
negotiation. Additionally, the Council had decided that the hearings of the
body as well as the documents submitted at the hearings were to be public.
Documents, drafts and other material were continuously posted on a
specially dedicated website.*? This opportunity was utilized by e.g.
representatives of civil society organizations who otherwise were not
included or involved in the drafting process. As mentioned above, the
European Council also emphasized that other European institutions like the
Economic and Social Committee and the Committee of the Regions were to
be invited to give their views on the procedure, and that an “appropriate
exchange” of views should be held with the states which had applied for
European Union membership. Moreover, at the Tampere Council in October
2009 prior to the launch of the drafting process, it was encouraged that
“other bodies, social groups or experts” also should be invited to give their
views.” The participatory drafting process, involving a vast majority of
parliamentarians, could therefore meet the aim of securing a greater degree
of popular legitimacy® especially since the normal procedure of amending
the Treaties occasionally has been criticized for the lack of openness,
inclusiveness and transparency.® Hence, a rather deliberate and open forum
was created not directly submerged by the political pressure, at least not to
the extent visible in other intergovernmental negotiations of great
importance. However, it has been argued that certain participators of the
process had a deeper impact than others. For instance, the Tampere
European Council established the procedural rules and the functioning of
the Convention’s chair and three vice-chairs which, through that decision,
has to be regarded as a small yet very influential group of four persons. The
collective chair was given the mandate to propose a work plan for the body
and “to perform other appropriate preparatory work™. It has also been
argued that the Secretariat to the Convention had a less obvious yet
significant influence on the procedure.®® Thus, it is almost impossible to rule
out that this small number of persons involved in the core activities of the
Convention had a major effect on the outcomes of the drafting procedure.
Nevertheless, the process was by many entitled a “success” and the question
arose whether the method used by the Convention should also be used in
other drafting procedures, for instance when reorganizing the Treaties.®’

It is evident that the task of the Convention to, within the timeframe, present
a draft document containing a fundamental rights catalogue for the Union
was a hard and difficult one. Since increasing the visibility and legal
certainty of fundamental rights was one of the main arguments for
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establishing the Charter, the provisions of the catalogue had to be clear and
simple as well as comprehensive and exhaustive. As in any other similar
negotiation disagreement on specific substantial parts was unavoidable. The
tensions in the drafting process are well illustrated by the debate over the
preamble.®® There were both proponents and opponents of the Charter
having an own preamble. The proponents, Herzog and the Praesidium
included, believed that the Charter with a preamble would have better
possibilities to survive as a self-standing document. The opponents,
however, argued that the Charter was created to become either a part of the
Treaties or a mere political declaration and thus not in need of a preamble.
When finally establishing the existence of a preamble, a tensed debate over
its contents took part. It had earlier been decided that, to reach consensus in
any matter during the drafting process, each of the four groups involved
(national parliaments, national governments, European Parliament and the
European Commission) had to agree to a certain proposal separately. Hence,
a compromise was reached both in and between the four groups which
finally lead to a consensus decision regarding the preamble. This search for
unanimous decisions resulted in an overall absence of voting and thus led to
a constant need for compromises regarding substantial matters throughout
the drafting process.” Whether the Convention constituted a welcome
innovative and groundbreaking new method of European policy making has
been discussed above and has also been debated among the scholars.*® It
has been argued that even though the method used in the drafting process
increased the overall level of deliberation in the EU, it is not possible to
discern an increase in the democratic quality of the Union as a result of the
Charter.'® In line with this, detrimental effects may occur since the
advocates of a deliberation process of the said kind tend to underestimate
the complexity of democratic politics. True or not, since a procedure
characterized by inclusiveness most likely will increase the diversity of
views and interests, it will also make the need for compromises more

likely. 2 Additionally, a common and frequently recurring complaint is that
the EU and the decisions deriving from the Union are controlled by experts
and technocrats. In line with the will to enhance legitimacy throughout the
conventional process and in the charter document, the strong impact and
presence of parliamentarians would most likely boost the confidence of the
Union’s action in the area of fundamental rights.

The draft of the Charter was adopted by the Convention in October 2000
and approved by the Biarritz European Council the same month.'® Lastly, it
was “solemnly proclaimed”, after considerable disagreement of its status, at
the Nice European Council in December 2000 by the Council, Commission
and Parliament and through political approval of the Member States.*** The
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final result of the drafting process and the work of the Convention will be
further examined below.

3.2 Contents and legal status prior to the
Lisbon Treaty

As emphasized above, the mandate given to the Convention when trusted
the task of drafting the Charter was, first and foremost, to consolidate and
make visible the existing obligations of the Union with respect to
fundamental rights.*% Therefore, the Convention was given specific sources
of which the inspiration was to be based on. The main objectives of the
codifying act were to enhance legal certainty, making fundamental rights
visible and ensure EU legitimacy in the area of fundamental rights
protection. However, the content as well as the legal status of the Charter
remained unsatisfactory uncertain and ambiguous after its promulgation in
December 2000. Was the Charter to become a document merely of symbolic
value or was it about to develop into a legally binding text? Concerning the
long term effects of the Charter, there were still proponents and opponents
of its existence. Eriksen has argued that the Charter could be a means to
resolve the tension in the Union between “sovereignty and human rights”,
mainly for four reasons: %

() the Charter indicates extended domains of competences for the
EU and marks the Union as a polity,

(i) the Charter enhances the legal certainty of the individual citizens
since everybody is entitled to claim protection for the same
interests and concerns, with the same content,

(iii)  the Charter is a public document which has been shaped and
interpreted by political actors and openly deliberated by
representatives of national governments and national
parliaments, thus politically and democratically decided, and

(iv)  the Charter process represents a very important development in
the constitutionalization of the EU and amplifies the Union’s
inherent supranational elements.

Another aspect emphasized during the drafting process was the external
effect of the Charter. The document provides the legal basis for the Union’s
external policy actions and sets the same standards for them as for its
internal affairs.’®” Of course, the impact of having a fundamental rights
catalogue cannot be underestimated when discussing the EU relationship to
third countries. In order to urge other countries to comply with the standards
of human rights the Union has to take a leading position and present a
credible internal framework. However, as long as the Charter’s legal status
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did remain unknown, the EU could not, in its entirety, ignore accusations of
applying double standards.

The Charter’s deprived status as a document safeguarded by the Treaties,
partly due to the lack of a reference to the Charter in Article 6 (2) TEU, was
briefly about to change when new constitutional ideas were on the verge to
become reality in the beginning of the 21% century. However, the difficulties
arising related to the Constitutional Treaty naturally had a profound impact
on the status of the Charter. In 2004 the Constitutional Treaty was drafted
by the Convention on the Future of Europe.'®® With a number of
amendments the Charter was incorporated as one of the three parts of the
constitutional text. If the Constitutional Treaty would have been ratified as
expected in 2005 the status of the Charter would not have remained
uncertain. However, since the effort to establish a new treaty failed the
Charter and its legal status stayed unclear until the Lisbon Treaty entered
into force on 1 December 2009. The effects of the Lisbon Treaty will be
examined in Chapter 5.1.

3.2.1 The rights contained in the Charter

The different rights and freedoms recognized in the Charter derives from the
sources specified by the Council in the decision to draft a fundamental
rights catalogue, i.e. fundamental rights and freedoms guaranteed mainly by
the ECHR and by the constitutional traditions common to the Member
States.'® They are divided into six separate headings; Dignity, Freedoms,
Equality, Solidarity, Citizen’s Rights and Justice. The rights in the Charter
are largely expressed in a different manner than the phrasing in the original
sources. The rationale behind this is that some of the rights had to be
adjusted to the needs of modern society. This is compatible with the view
that the Charter should be an expression of contemporary values. In line
with this, rights designed to meet the challenges of the current and future
society, such as the protection of data and rights linked to bioethics, e.g.
prohibition on reproductive human cloning can be found in the catalogue.**
The importance of the expression of contemporary values was not least
emphasized by the Commission who also stated, in its communication in
connection to the proclamation of the text, that the Charter indeed meets the
strong and legitimate contemporary demand for transparency and
impartiality.*** Another reason for changing the language of the rights in
relation to their original wording was related to the fact that some rights
derived from multiple sources and the need to consolidate the different
sources therefore arose.'*?
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“Conscious of its spiritual and moral heritage, the Union is founded on the
indivisible, universal values of human dignity, freedom, equality and
solidarity; it is based on the principles of democracy and the rule of law.
The preamble of the Charter indicates the will of the drafters to emphasize
the indivisible nature of human rights. The concept of indivisibility might
suggest that no hierarchal status is prominent in the relationship between the
different rights in the Charter. This would entail that the common
predominance of civil and political rights in relation to social and economic
rights would not prevail.*** However, it is one thing to underline the
indivisibility of human rights in a political context and a completely
different one to capture the legal implications of the concept. Thus, a mere
reference to indivisibility in the preamble of the Charter will not guarantee a
“flat organization” of rights. However, no explicit distinction between the
classic civil and political rights and rights of economic and social character
is made. Also, the principle of universalism is endorsed in the document, i.e.
all rights apply to all persons irrespective of their nationality or residence.'*®
Nonetheless, e.g. political rights and rights of free movement that inevitably
is linked to citizenship can be exempted from this general rule. A specific
provision that has been questioned on grounds of deficiency is Article 21 (2)
that prohibits any discrimination on grounds of nationality but only within
the scope of application of the Treaties and without prejudice to the special
provisions of those Treaties.*'® VVan den Berghe suggests that, since Article
21(2) only is applicable to EU citizens, the failure of the Charter to extend
the prohibition of discrimination on the ground of nationality to third-
country nationals constitutes a considerable disadvantage. A connected
discussion was held in Chapter 2.2.

»113

Furthermore, the Commission stated in its communication regarding the
Charter that “it is drafted clearly and concisely and it will be easy for all
those to whom it is addressed to understand” and that this is a condition for
the enjoyment of all the benefits of certainty as to the law that the Charter
must offer in areas where Union law applies.™*’ Critics have argued that this
is not the case.'*® Some provisions are being considered so vaguely drafted
and so open-ended in their limitation clauses that they give none or little
guidance to their interpretation. The fact that several rights are not
represented in the Charter, e.g. the right to decent pay, has led some to
criticize the catalogue, especially since these rights might face an imminent
risk of sinking into oblivion. Thus, it has been argued that the human rights
protection in this aspect has been partially impaired by the existence of the
Charter.** Finally, it should be added that the Charter contains a number of
rights specific for the EU, e.g. the right to vote and to stand as a candidate at
elections to the European Parliament (Article 39), the right to good
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administration (Article 41), the right of access to documents (Article 42)
and freedom of movement and of residence within the Union (Article 45).

3.2.2 Articles 51 — 54 —the horizontal clauses

The final chapter of the Charter, Articles 51 — 54, is called General
Provisions and contains a number of horizontal clauses which determines
the scope of the Charter’s application as well as the document’s relationship
to other sources of law. Primarily, these provisions exist for two specific
reasons; firstly, in order to ensure that the Charter can be an integral part of
the Union’s legal order without threatening its coherence and secondly to
control the supremacy of fundamental rights, i.e. to reach a fair balance
between the improved protection and the discretion of the governments.
Naturally, the scope of the application, which is determined in Article 5
is one of the most important provisions in this section. Article 51 (1)
establishes that the provisions of the Charter are addressed mainly to the
institutions and bodies of the Union but also to the Member States yet only
when they are implementing Union law. The fact that the Member States
and not only the Union and its institutions as such are mentioned was
appreciated by those who earlier had identified the lack of such an inclusion
in Article 6 (2) TEU.'? As long as the Charter did not constitute a legally
binding document for the Member States, the problems of interpretation
arising from this article was more of theoretic character than of a practical
kind.*?® Issues were nevertheless noted by scholars at the time being. As
discussed in Chapter 2, the ECJ has, under its case law, established that
Member States are bound to respect fundamental rights when they, as
Article 51 (1) confirms, implement Union law but also when they act within
the scope of its application. This indicates a broader obligation for the
Member States, developed by the ECJ, than suggested by the horizontal
clause in the Charter. Thus, ECJ jurisprudence indicates that Member States
should respect Union fundamental rights also when “endeavoring to
derogate from or claim to fall outside the scope of Union law according to
the justifications allowed by the same”, the so called ERT-measures.*?* In
the explanatory note from the Praesidium concerning the final draft of the
Charter the article is further explained.? Although the explanatory note
does not have any legal value per se, the intention of the explanatory
comments was to clarify the provisions of the Charter. Concerning Article
51 (1) the document states that “as regards the Member States, it follows
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unambiguously from the case law of the Court of Justice that the
requirement to respect fundamental rights defined in a Union context is only
binding on the Member States when they act in the context of Community
law”. Continuously, the explanatory note establishes that the ECJ recently
confirmed this case law in the following terms: "In addition, it should be
remembered that the requirements flowing from the protection of
fundamental rights in the Community legal order are also binding on
Member States when they implement Community rules”. Lastly, it is
clarified that this principle naturally also applies to the national central
authorities as well as to regional or local bodies, and to public organizations,
when they are implementing Union law. This attempt to provide support for
the interpretation of the said article has been criticized.'* By using the
phrasing “in the context of Union law” the task of differentiating national
actions for the implementation of Union law and national actions falling
within the scope of Union law will be complex. However, it is fair to
believe that this concept developed in the Charter could cover a wider
spectrum of situations than “implementation”, interpreted in its strict
sense.’?’ As already discussed, rights protected by case law could, due to the
ambiguity, nevertheless apply to a wider category of national measures than
the rights protected solely by the Charter, thus making the provision
ineffective. This could also cause implications when Article 51 interacts
with other articles in the Charter. Article 532 prescribes, inter alia, that
nothing in the Charter shall be interpreted as restricting fundamental rights
recognized by Union law. Hence, when the above described situation occur,
I.e. when rights in the Charter and in the case law of the ECJ do not
correspond and there are rights contained in the Charter that are not
recognized in case law, these rights will have a narrower scope of
application.*® This could indeed cause both confusion and inconsistency.
However, it is possible that the ECJ in this case would endorse the specific
right as a general principle of EU law and thus apply it to the wider scope of
national activities. The wording and the explanatory elaboration of Article
51 (1) is to some extent disparaged by De Burca:** “this somewhat tedious
tracing of the convoluted path taken by what might seem like a fairly
innocuous “horizontal” clause, from its earliest and reasonably strict
interpretation by the secretariat's guideline, through several broader
intermediate formulations, and reverting ultimately to an even stricter
version, illustrates an emergent reluctance to commit the Member States to
observing the norms of the Charter other than in the cases which are most
closely linked to the European Union where the Member States have little or
no autonomy, i.e. in the actual implementation of European Union
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legislation”. Furthermore, Article 51 (2)*%* states that the Charter does not

establish any new power or task for the Union, or modify powers and tasks
defined by the Treaties. The Charter will therefore not in any way convert
the Union into a human rights organization; it is only applicable as long as
the specific situation is within the scope of Union law and it is not in itself a
basis for establishing secondary legislation.

The scope and interpretation of the rights and principles contained in the
Charter are further specified in Article 52. Additionally, the relationship
between the content of the Charter and the treaty provisions as well as the
provisions in the ECHR is to some extent clarified. The relationship
between the Charter and the ECHR will be further examined in Chapter
4.1.1.

Limitations to the rights and freedoms of the Charter have to meet certain
requirements, not that different to limitations of the provisions in the ECHR.
One must regard it more a rule than an exception that constitutional
fundamental rights are further specified with limitation clauses.™** Any
limitation:

() must be provided for by law,

(i) must respect the essence of the rights and freedoms in question,
and

(iii)  canonly be made if it is necessary and genuinely meet the
objectives of general interest recognized by the Union or the
need to protect the rights and freedoms of others, i.e. respect the
principle of proportionality.

The wording is based on the case law of the ECJ.*** The Court has earlier
stated that it is well established in its case law that restrictions may be
imposed on the exercise of fundamental rights provided that those
restrictions in fact correspond with objectives of general interest pursued by
the Union and, as stated in the Karlsson** case, “do not constitute, with
regard to the aim pursued, disproportionate and unreasonable interference
undermining the very substance of those rights”. Unlike other documents of
constitutional fundamental rights character, inter alia the ECHR, the
Charter has a general provision of limitations rather than a model where
specific provisions would be complemented by a specific limitation clause.
In general, only a very small group of rights can be considered as absolute,
I.e. the vast majority of rights are in some way relative. Examples of
absolute rights are found in e.g. Article 4'*° or Article 49**" of the
Charter.*
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Article 53" prescribes, as briefly discussed above, primarily that the
provisions of the Charter are to be considered as the minimum standard and
that all higher existing standards found elsewhere have to be respected.
Thus, in situations where e.g. international instruments or national
constitutions provide for a higher standard one would have to choose the
standard offering the highest level of protection. This could cause confusion
not least in relation to the principle of the supremacy of EU law and could
as a result once again alter the relationship between EU law and national
law.**® Furthermore, the usefulness of the technique of comparing the level
of protection has been questioned and deemed impracticable.'*! Garcia
argues that, when interpreting Article 53, it would be hard if not impossible
to make a comparison based on a greater or lesser degree of protection,
mainly because when comparing different rights, more than often a
discussion about values has to be held, i.e. about rights that are limited by
the general interest. In order to make a fair comparison the values contained
in the rights must be identical as a premise for the operation. Additional
problems may arise when comparing a positive obligation with a negative
obligation contained in the specific right.

Lastly, Article 54'*? of the Charter contains a prohibition of abuse of rights
similar to the prohibition that is to be found in Article 17 ECHR and other
international agreements. The intention of the article is to prevent anyone
from using the provisions contained in the Charter to limit the enjoyment of
rights in order to weaken the protection of the provisions. Hence, Article 54
can only be used in conjunction with a complaint against one of the
provisions of the Charter and is therefore dependent on other provisions.

3.2.3 Legal status and the reactions of the EU
legislators and judiciary

It is, when assessing the content and impact of the fundamental rights
catalogue, important to continuously contemplate the aims and goals for the
establishing of the Charter in the first place. It was throughout the founding
and drafting process emphasized that legal certainty would improve if the
Union were to adopt a fundamental rights catalogue. However, given the
fact that the Charter was not legally binding, it had to co-exist with, inter
alia, the case law of the ECJ and the ECtHR. It has been argued that this,
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along with the fact that no one really could predict its importance, would
reduce, rather than improve, legal certainty.*** The Commission’s take on
the question of where the Charter would be positioned in the web of EU law
was relatively evident in their communication corresponding with the
proclamation process; “the Charter, by reason of its content, its tight
drafting and its high political and symbolic value, ought properly to be
incorporated in the Treaties sooner or later. For the Commission, this
incorporation is not a question to be addressed in theoretical or doctrinal
terms. It must be addressed in terms of legal effectiveness and common
sense. It is therefore preferable, for the sake of visibility and certainty as to
the law, for the Charter to be made mandatory in its own right and not just
through its judicial interpretation. In practice, the real question is when and
how it should be incorporated in the Treaties”.*** In the Laeken Declaration
on the Future of the European Union in 2001 the European Council declared
that “thought would have to be given to whether the Charter of Fundamental
Rights should be included in the basic treaty and to whether the European
Community should accede to the European Convention on Human
Rights”.** It was also emphasized that “the question ultimately arises as to
whether this simplification and reorganization might not lead in the long run
to the adoption of a constitutional text in the Union”. However, the task of
clarifying the uncertainties of the Charter’s legal status was ex officio
initiated by the European judiciary.**® During the first two years of its
existence, the Charter was mentioned on at least twenty occasions by
Advocates General. Advocate General Tizzano made an initial reference in
the BECTU case in 2001;** “the Charter of Fundamental Rights of the
European Union has not been recognized as having genuine legislative
scope in the strict sense. In other words, formally, it is not in itself binding.
However, without wishing to participate here in the wide-ranging debate
now going on as to the effects which, in other forms and by other means, the
Charter may nevertheless produce, the fact remains that it includes
statements which appear in large measure to reaffirm rights which are
enshrined in other instruments.” He continued: “Accordingly, | consider that
the Charter provides us with the most reliable and definitive confirmation of
the fact that the right to paid annual leave [at issue in the case] constitutes a
fundamental right.” Despite the fact that the ECJ still had not made any
specific reference to the Charter, some national constitutional courts
promptly referred to it as an authoritative source of fundamental rights.**® A
similar trend could be discerned in the case law of the CFI which in a
number of rulings referred to the substantive provisions of the Charter.**
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Due to mainly political reasons, the ECJ however relinquished to make any
specific reference to the Charter but acknowledged the substance of the
contained rights in a number of rulings, inter alia the Dutch Biotechnology
case.™ Tridimas has identified three, among others, possible types of
references to the Charter likely being made by the EU judiciary™™*;

0] a reference to the Charter being made using it as a supplementary
argument to support a proposition of law,

(i) areference to the Charter being made using it as an integral part
of its reasoning as one of the principal arguments when seeking
support for the results reached or

(iii)  areference to the Charter being made as the primary or only
argument in the reasoning.

None of the references made by Advocates General and the CFI briefly
described above belonged to the third category. Not only the judicial power
of the Union but also the legislative and institutional power was inspired by
the Charter despite the uncertainties of its legal status. In 2001 the
Commission decided to conduct a form of compatibility review with regard
to the Charter.*>® Among other actions, this involved considering the
compatibility between any legislative proposal somehow connected to the
protection of fundamental rights and the content of the Charter. In 2005 this
decision was followed up by a communication from the Commission.*** In
this document it was, inter alia, established that it has become current
practice to refer to the fundamental rights secured by the Charter in
interdepartmental consultations.*** Furthermore, the Commission has in
certain cases referred to compatibility with the Charter in the explanatory
memoranda to its legislative proposals mainly regarding issues in the area of
freedom, security and justice. Moreover, in many other cases a recital to the
Charter has been the only evidence of respect for fundamental rights.
Additionally, regular references to the Charter have also been made by the
European Ombudsman.**® **® In 20086, six years after the proclamation of
the Charter, the first explicit reference from the ECJ to the Charter was
made. In a case between the European Parliament and the Council
concerning Directive 2003/86 (the so called Family Reunification Directive)
which determines the conditions for the exercise of the right to family
reunification by third-country nationals residing lawfully in the territory of
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the Member States the ECJ stated the following: >’ “while the Charter is not
a legally binding instrument, the Community legislature did, however,
acknowledge its importance by stating, in the second recital in the preamble
to the Directive, that the Directive observes the principles recognized not
only by Article 8 of the ECHR but also in the Charter. Furthermore, the
principal aim of the Charter, as is apparent from its preamble, is to reaffirm
‘rights as they result, in particular, from the constitutional traditions and
international obligations common to the Member States, the Treaty on
European Union, the Community Treaties, the ECHR, the Social Charters
adopted by the Community and by the Council of Europe and the case-law
of the Court and of the European Court of Human Rights”. In this case it is
evident that the ECJ considered that the legislator had acknowledged the
importance of the Charter in the preamble to the Directive and therefore that
the Directive observed principles recognized not only by the ECHR but also
in the Charter.™®® Given the situation the ECJ could for that reason refer
more directly to the Charter. In the Reynolds Tobacco™® case the ECJ
confirmed the findings of the CFI and reiterated that “the right to an
effective remedy for everyone whose rights and freedoms guaranteed by the
law of the Union are violated has, moreover, been reaffirmed by Article 47
of the Charter.” It was further established that, “although this document
does not have legally binding force, it does show the importance of the
rights it sets out in the Community legal order”. In the Unibet™® case the
ECJ once again confirmed the importance of the Charter as a legal source,
again when referring to Article 47: “the principle of effective judicial
protection is a general principle of Community law stemming from the
constitutional traditions common to the Member States, which has been
enshrined in Articles 6 and 13 of the European Convention for the
Protection of Human Rights and which has also been reaffirmed by Article
47 of the Charter of fundamental rights of the European Union”. Yet another
case that concerned the Charter and that received a fair amount of attention
was the Laval'®* case in which the ECJ validated the existence of the
Charter and the principle of proportionality when restricting a fundamental
right, as prescribed by the jurisprudence of the Court and the Charter itself.

Even though the explicit references to the Charter from the ECJ were
relatively absent, not least during the first years after its proclamation, the
Court continued to fulfill its commitment of defining the EU protection of
fundamental rights. Some had feared that the Charter would constitute a
repressive development diminishing the creativity of the ECJ.*** However,
facts show that the Charter was strengthening rather than reducing the
interpretative and creative ability of the Court. In the cases Omega
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Spielhallen®® and Schmidberger*® fundamental rights prevailed over
European economic freedoms and thus justified the restriction imposed on
them. Subtle influences of the Charter can be found in e.g. the Omega
case.™® Also, since the Charter was approved plaintiffs tend to use human
rights more and more often as crucial arguments in their proceedings before
the ECJ.* Cartabia acknowledges that the Charter seems to have
strengthened the position of the ECJ “from two aspects: on the one hand it
has produced a legitimizing effect and on the other a hermeneutical effect”.
The legitimizing effect can, inter alia, be found in the behavior of the EU
judiciary (Advocates General, the CFI and the European Ombudsman etc.)
as discussed above. The mere fact that the Charter was invoked a number of
times and appeared in decisions of various actors created “an aura of
legality”.*®" Also, the major EU institutions constantly referred to the
Charter as if it was a legally binding document. Furthermore, the loosely
formulated content of the Charter and its character as interacting in a system
alongside the Member States constitutions widened the discretionary power
of the ECJ thus stimulated its creativity. A common view prior to the
establishment of the Charter was that a fundamental rights catalogue would
nourish the idea of enhanced European constitutionalism. In a response to
the judiciary post-Charter development Cartabia establishes that “the Court
does not even hesitate to impose dramatic changes in the Member States
policies and legislation. The result is that diverse cultures and traditions on
these subjects are receding to give room to the European constitutional
standard fostered by the European Court of Justice. The practical effects of
the Charter of Fundamental Rights as interpreted by judges are supported by
a widespread legal thought that fosters the development of common

European values — a “jus commune europeum””.*®®

3.3 The EU Fundamental Rights Agency

3.3.1 History and background

The first initiative to create an institution in the Union to monitor and
evaluate actions related to the protection of fundamental rights was taken in
1998 when a number of recommendations were presented in the report
covering the human rights agenda in the Union prepared for the Comité des
Sages.'®® " This monitor centre was proposed to improve the coordination
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of the fundamental rights policies pursued by the Member States.!”* The
final product that emerged from that embryo initiative, The Fundamental
Rights Agency of the European Union, did formally start to exist on 1
March 2007 and came to replace the EU Monitoring Center for Racism and
Xenophobia which was established in 1997. However, during the nine years
since the first initiative was made the structure and objective had
fundamentally changed.

The aim of the Agency is described in Article 2 of the establishing
regulation:*"? “The objective of the Agency shall be to provide the relevant
institutions, bodies, offices and agencies of the Community and its Member
States when implementing Community law with assistance and expertise
relating to fundamental rights in order to support them when they take
measures or formulate courses of action within their respective spheres of
competence to fully respect fundamental rights.”

The scope of the mandate of the Agency was somewhat controversial prior

to its establishment as well as during the drafting process but was limited to
collection of information, formulating opinions, highlighting good practices
and publishing thematic reports.!”® To that end, the founding process of the
Agency will be further examined below.

3.3.1.1 FRA founding process —atroublesome way to
consensus

The above mentioned report prepared for the Comité de Sages originally
contained a number of proposals and ideas to improve human rights
policies, some realized and some disposed. One proposal urged for an EU
monitoring center for human rights in order to improve coordination of
fundamental rights policies.*”* According to the report, a monitoring center
would encourage the EU to adopt a more preventive approach to human
rights since systematic, reliable and focused information is the starting point
of a clear understanding of the nature, extent, and location of the problems
that exist and for the identification of possible solutions.*” Initially, the
findings of the committee with regard to the proposal of a monitoring
center, which largely corresponded with the report, were not well received
by the EU institutions.*”® During the Cologne European Council in June
1999 the question of a new monitoring body received almost no attention
due to the launching of the work on the drafting of the Charter of
Fundamental Rights.
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Although no agency was set up or even thoroughly debated at the time being
the need of monitoring fundamental rights remained and this need was
emphasized by e.g. the European Parliament, not least due to the
proclamation of the Charter of Fundamental Rights.*”” The Committee on
Citizens' Freedoms and Rights, Justice and Home Affairs recommended to
the European Parliament in its meeting on 5 June 2000 that a network
should be set up consisting of legal experts which are authorities on human
rights and jurists from each of the Member States, to ensure a high level of
expertise and enable the Parliament to receive an assessment of the
implementation of each of the rights laid down in the Charter, taking
account of developments in national laws, the case law of the Court of
Justice of the European Communities and the European Court of Human
Rights and any notable case law of the Member States national and
constitutional courts. The European Parliament acknowledged the
recommendation on 5 July 2001.%"® Thus, an EU Network of Independent
Experts was set up in September 2002.

The development of the protection of fundamental rights within the EU up
to this point gave birth to what can be described as a new culture of
fundamental rights protection; the Charter of Fundamental Rights, Article 6
and 7 TEU and the Network of Independent Experts along with the general
principles of EU law being the main contributors. The Commission had
earlier proposed an establishment of a permanent form of monitoring of
compliance with fundamental rights by the Member States to provide the
institutions of the EU with the information they require to fulfill the tasks of
Article 7 TEU.'" Thus, the Network of Independent Experts was suggested
to form the basis of such agency. However, this proposal did not receive
support from the European Parliament that e.g. emphasized that intervention
pursuant to Article 7 TEU must be confined to instances of clear risks and
persistent breaches and may not be invoked in support of any right to, or
policy of, permanent monitoring of the Member States by the EU since this
could differ from the general principle of confidence.'® The Parliament,
however, also stated that the Member States as well as candidate countries
must continue to develop democracy, the rule of law and respect for
fundamental rights and, when necessary, implement or continue to
implement corresponding reforms and that it does not stand in the way of
greater use of the services of the EU Monitoring Center for Racism and
Xenophobia. If appropriate, the role of the EUMC could be revised in order
to provide independent and objective scrutiny on a broader basis.

Finally, all the relevant and important institutions involved in the
development of fundamental rights protection within the EU supported the
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establishment of a fundamental rights agency. At the European Council
meeting in December 2003 the proposal that the Union should establish a
“human rights agency” in Vienna by extending the mandate of the EUMC
was presented. However, the issue was far from settled though an agreement
on the tasks and structure of the Agency as well as its relationship with
other bodies and organizations had not yet been reached.'®*

3.3.1.2 Tasks and structure — contemplating the Paris
Principles and the EU framework

In order to define and clarify the tasks and structure of the proposed Agency
the Commission presented a public consultation document on 25 October
2004.'® The document proposed, inter alia, that the tasks of the Agency,
which should be set up by an instrument of secondary legislation, must not
encroach on the powers conferred on the EU institutions by the Treaties.
Like any other Union agency, it should be a European public-law entity,
separate from the Union institutions and possessing its own legal
personality. It should carry out highly specific technical, scientific or
administrative tasks defined in the instrument setting it up and should have
no decision-making powers. Its task should thus be to provide support for
the institutions, the Member States, the members of civil society and
individuals.'® Due to the character of the document as part of a consultation
process a wide spread communication and input from various stakeholders
was encouraged.'® Thus, the result of the public consultation reflected the
views of a wide range of actors. The outcome was a number of proposals on
how to structure the Agency presented by the Commission for a Council
decision on 30 June 2005.%

Already in the public consultation document the Commission had made a
reference to the so called “Paris Principles” approved by the UN.*® It was
stated that the national institutions for the protection and promotion of
human rights, set up by some Member States on the basis of UN principles,
could serve as a source of inspiration when establishing the Agency.
However, simply transposing these examples should be avoided given the
specificity of the EU. According to those principles, it was further
established, the institutions must have consultative, informative and
monitoring functions and be able in to particular formulate opinions and
draw up studies and reports as well as education and information schemes.
Thus, one inevitable question to be solved is whether the agency should be
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based on the UN sanctioned principles of construction of an institution
similar to a national human rights institution and how the EU practice on
establishing agencies should be applied. The Paris Principles, regulating
national human rights institutions, were adopted by the UN General
Assembly in 1993.%®” The principles determine and define a national human
rights institution as a “body which is established by a Government under the
constitution, or by law or decree, the functions of which are specifically
defined in terms of the promotion and protection of human rights”.*® The
principles relate to the status of national institutions and provide
international minimum standards for an effective national human rights
institution. They require, inter alia, that national human rights institutions
have independence and competence to promote and protect human rights, a
broad-based mandate clearly set forth in a constitutional or legislative text,
pluralism in membership and staff, members appointed through an official
act for a specific duration established in the act, sufficient resources to fulfill
their mandates and perform their functions, accessibility to victims and
potential victims of human rights violators and a methodology of
cooperation with government, non-governmental and privates sector
organizations and individuals, nationally and internationally. In terms of
activities, the principles, inter alia, call for national institutions to submit
reports concerning the promotion and protection of human rights, to
promote and ensure the harmonization of national legislation, regulation and
practices with international human rights instruments to which a State is a
party and their effective implementation, to assist in the formulation of
human rights education programs and to take part in their execution as well
as to publicize human rights. As mentioned above, using the Paris Principles
as a source of inspiration but at the same time acknowledging the specificity
of the Union was advocated early in the preparation process. First of all, by
applying a foundation common to the principles it would allow the Agency
to be a part of a network of existing national human rights institutions and
thus benefitting from their reports and recommendations.*® It was
furthermore examined whether the Agency should be conceived as a
national human rights institution for the Union itself or merely as an
institution based on the existing network of institutions within the Union
and acting as a forum where the existent institutions could exchange their
experiences and cooperation.*® The latter approach was applied by the
EUMC which only could perform its task of monitoring racism and
xenophobia by closely cooperating with national focal points in the Member
States.™® In the proposal made by the Commission in June 2005 there are
indicators of structural regulations deriving from both approaches and not
clearly distinguishing any of them as a foundation for the future agency.*
It was argued that the Paris Principles and an Agency constructed as an EU
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human rights institution would present difficulties when facing the
specificity of the Union and the framework of EU law.*** However, it was
clear that opinions and conclusions made by the Agency never could be
regarded as binding upon the institutions. Furthermore, there were many
similarities between the proposed Fundamental Rights Agency and other
agencies set up in order to provide necessary expertise within the EU. The
idea of conceiving the Agency as a network of national human rights
institutions faced problems though there was no uniformity among the
Member States in the set up of national institutions.

Naturally, when defining the tasks and structure of the Agency the
framework of EU law also had to be assessed and considered. A key issue
was to establish the mandate and power of the Agency. The ECJ had earlier
established a restrictive approach on the delegation of powers to agencies,
such as the proposed Fundamental Rights Agency. For instance, in a case
that concerned the so called Administrative Commission of the European
Communities on Social Security for Migrant Workers, the Court stated that
article 211 EC* does not allow a body as the one in question to be
empowered by the Council to adopt acts having the force of law.'*® Thus,
the Administrative Commission, whilst enjoying a mandate to provide aid to
other social security institutions responsible for applying Community law in
this particular field, could not be regarded as being delegated the power to
require these institutions to use certain methods or interpretation when they
apply Community law, nor could a decision by the Administrative
Commission be regarded as binding to a national court. The Court had prior
to that, through the so called “Meroni” doctrine, established that the
consequences resulting from a delegation of power are very different
depending on whether it involves clearly defined executive powers the
exercise of which can therefore be subject to strict review in the light of an
objective criteria determined by the delegating authority, or whether it
involves a discretionary power implying a wide margin of discretion which
may, according to the use of which is made of it, make possible the
execution of actual, as in the case, economic policy.**® Furthermore, the
Court stated that a delegation of the first kind mentioned above cannot
appreciably alter the consequences involved in the exercise of the powers
concerned, whereas a delegation of the second kind, since it replaces the
choices of the delegator by the choices of the delegate, brings about an
actual transfer of responsibility. The Commission has traditionally adopted a
strict reading of this relevant case law from the ECJ.**" However, with an
extended possibility to delegate certain tasks to specific agencies, the
Commission could focus on its core activities and leave particular issues in
the hands of experts in the field. However, the lack of any clear and
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extensive framework regarding the establishment of agencies and the fact
that the new Fundamental Rights Agency was to be built upon the already
existing EUMC indicated a mandate for the new agency mainly consisting
of information gathering tasks.'%®

Nothing in the founding regulation®® confers a mandate to the Agency to
supervise compliance with fundamental rights, neither of Member States nor
of the EU institutions or bodies. As established above, Article 2 of the
regulation states that the objective of the Agency should be to provide the
relevant institutions, bodies, offices and agencies of the Community and its
Member States when implementing Community law with assistance and
expertise relating to fundamental rights in order to support them when they
take measures or formulate courses of action within their respective spheres
of competence to fully respect fundamental rights. The independence, the
broad-based mandate and the competence to both promote and protect
human rights, all strongly advocated by the Paris Principles when
establishing the tasks of a human rights agency, were consequently to a
large extent not reflected in the founding regulation. The FRA was given no
authorization to decide for itself what issues to focus on.?®® Instead, Article
5 of the regulation states that the Council shall, acting on a proposal from
the Commission after consulting the European Parliament, adopt a
Multiannual Framework for the Agency. The framework shall cover five
years, determine the thematic areas of the Agency’s activity and be in line
with the Union’s priorities. Moreover, Article 4(2) of the regulation
establishes that the conclusions, opinions and reports adopted by the Agency
may concern proposals from the Commission under Article 250 TEU or
positions taken by institutions in the course of legislative procedures but
only where a request by the respective institution has been made. These
activities, however, should not deal with the legality of acts?®* or with the
question of whether a member state has failed to fulfill an obligation under
the Treaty®%. The restrictions of the Agency’s mandate were a product of
the practice of the EUMC in combination with a concern of the EU
institutions that their legislative process would be disrupted by the work of
the Agency.?® This, however, does not preclude that the institutions might
use the expertise of the Agency in cases where serious doubt is expressed
concerning the legality and compliance with fundamental rights.
Furthermore, the Agency has no competence to receive or consider
individual complaints.?** One reason for not allowing the Agency to
monitor the Member States was to preserve the political character of the
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mechanism in Article 7 TEU.?%® Other motives will be discussed in Chapter
4.1.3 when examining the relationship between the Agency and the CoE.
However, some due regard was taken in relation to the Paris Principles in
the founding regulation. Inter alia, a reference was made in the preamble
in which it is stated that each Member State should appoint one independent
expert to the Management Board. By having regarded the Paris Principles,
the composition of that Board should ensure the Agency's independence
from both Community institutions and Member State governments and
assemble the broadest possible expertise in the field of fundamental rights.
Lastly, the limited scope of the Agency’s competences has been criticized.
E.g. Kinzelbach and Kozma have argued the Union has missed the chance to
develop an institution with genuine monitoring competences when setting
up the FRA and that the Agency has to be considered a mere rhetoric
instrument rather than an institutional structure that could gain legitimacy
and ensure consistency on fundamental rights policies.?’” When facing
inconsistent decisions, following no clear criteria but rather political
considerations, a detrimental effect on the legitimacy of the Union could be
the result.

206

3.3.2 Inception - the work and impact of the
FRA

The FRA achieves its objectives in three ways, by collecting and analyzing
objective, reliable and comparable data on a variety of fundamental rights
issues within the EU, by networking with partner organizations and ensuring
that the research carried out by the FRA is relevant to their needs and by
communicating its evidence-based advice to partner organizations and the
general public and raising awareness of fundamental rights.?®® The Agency
continuously presents their findings and activities in an annual report, as
decided in the founding regulation®®, in which the development of the
institution also briefly is discussed.

The first Multiannual Framework, determining areas of action, adopted by
the Council enables the Agency to focus its work on nine specific fields; “*°

() racism, xenophobia and related intolerance,

(i) discrimination based on sex, race or ethnic origin, religion or
belief, disability, age or sexual orientation and against persons
belonging to minorities,

(ili)  compensation of victims,
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(iv)  the rights of the child, including the protection of children,

(v) asylum, immigration and integration of migrants,

(vi)  visa and border control,

(vit)  participation of the EU citizens in the Union’s democratic
functioning,

(viit) information society and, in particular, respect for private life and
protection of personal data, and

(ix)  access to efficient and independent justice.

The annual reports cover, inter alia, legal developments and good practices
in the area of fundamental rights in the EU. In the annual report of 2009 the
FRA, for the first time, had to assess its work under the new legal basis and
mandate given by the regulation establishing the Agency.?* The
Chairperson of the Management Board and the Director of the FRA stated
in the foreword that the area of racism, xenophobia, anti-Semitism,
Islamophobia and related discrimination still constituted the largest single
thematic area of the report since the heritage of the EUMC and the past
expertise in the area still influenced the work of the Agency.?** However,
“as the Agency gains both staff and experience in the various fields of
fundamental rights, future annual reports will gradually evolve to provide an
overview of the diverse areas of its mandate”. Consequently, the annual
report of 2010 emphasized the institutional development of the Agency and
the progress being done in the area of all its substantial tasks.*** This, being
the latest report of the FRA encompasses the full range of fundamental
rights issues covered by the scope of the Agency’s mandate and covers all
the broader thematic areas of the Multiannual Framework briefly discussed
above.

Among other activities, also covered by the mandate of the Agency,
continuously progressing are the FRA research projects and surveys.
Examples of ongoing projects are “European Union Minorities and
Discrimination Survey”, “Racism and Ethnic Discrimination in Sport in the
EU and preventative initiatives”, “The asylum seeker perspective: access to
information and effective remedies” and “Accessing efficient and
independent justice — a legal and sociological analysis”. A core activity,
albeit often dependent on requests from other EU institutions®**, is the
composition of opinions, especially those relating to proposed EU
legislation. Although it is not the most frequent task on the agenda of the
FRA, there have been occasional requests of opinions since the work of the
Agency was launched. Based on the findings of its data collection and
analysis, the FRA shall deliver advice and opinions about respecting
fundamental rights when implementing European Union law.?" Since 1
March 2007, when the new Agency was set up, the FRA has presented six
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Opinion Papers of the said kind. The vast majority of these were requested
by other EU institutions. Upon a request made by the European Parliament’s
Committee on Employment and Social Affairs, the FRA made a
contribution to the European Parliament hearing on the progress made in
equal opportunities and non-discrimination in the European Union on 20
November 2007. Furthermore, on 28 October 2008 the Agency presented an
opinion on the Commission's proposal for a Council framework decision on
the use of Passenger Name Record requested by the French Presidency. As a
part of the public consultation launched by the Commission on the issue of
body scanners the FRA on 27 July 2010 contributed with an opinion. The
latest opinion presented by the FRA was on 23 February 2011 as a response
to the request made by the European Parliament concerning the draft
Directive regarding the European Investigation Order in criminal matters.
Even if the possibility for the FRA to intervene in the legislative process is
limited® it is fair to say that the Agency, at least occasionally, has
exercised its mandate given by e.g. 4 (1) (d)**’ and Recital 13%*® of the
founding regulation and thus exploited the opportunity to, to some extent,
affect the legislative process and the impact of fundamental rights protection
therein.

216 See above and Chapter 3.3.1.2
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4 The EU and the Council of
Europe — arelationship of
mutual comity?

4.1 The relationship between the EU and
the European Convention on Human
Rights

The relationship between the Union and the ECHR was, mainly in the
jurisprudence of the ECJ, continuously defined as the process of
establishing fundamental rights as general principles of Community law
took place. The case law of the Court, including cases such as Hauer as well
as the Joint Declaration of 5 April 1977 of the European Parliament,
Council and Commission did all contribute to clarify the nature of the
interface between the two of the most influential institutions in Europe. #*°
This chapter aims to briefly describe the development of the relationship as
well as the ECHR impact on the recent institutional development of the
protection of fundamental rights in the EU, the Charter of Fundamental
Rights and the Fundamental Rights Agency. Since this issue, to some
extent, already has been covered by other chapters in this thesis only
additional relevant facts will be presented in this chapter.

Prior to the Hauer case a reference, yet limited in its application, was made
by the ECJ to the ECHR. In the Rutili?*° case the Court established that
certain specific provisions in Community law were “a specific manifestation
of the more general principle” enshrined in the ECHR.?** The
Johnston?**case also acknowledged the special importance of the ECHR by
stating; “principles on which the ECHR is based must be taken into
consideration in Community law”.?*® However, the Hauer case did, as
mentioned in Chapter 2, establish that fundamental rights as general
principles of Community law are based on, inter alia, the provisions and
content of the ECHR. Subsequently, references to the ECHR were made in
numerous documents of the Community, not only in the case law of the
Court. The main codifying response on the ECJ jurisprudence was to be
found in the legislative development in the Maastricht Treaty confirming the
importance of ECHR. In Article F (2) an explicit reference to the ECHR was
made.?** However, the fact that two different courts had potential
jurisdiction over the same cases and based it upon the same set of rules and
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traditions could constitute an imminent risk of differential interpretation and
thus cause inconsistency and confusion. For instance, in the Hoechst**case
the ECJ concluded that the inviolability of the home in regard to the
business premises of an undertaking was not recognized as a fundamental
right within Community law. The ECJ reached its conclusion from the fact
that “there are not inconsiderable divergences between the legal systems of
the Member States in regard to the nature and degree of protection afforded
to business premises against intervention by the public authorities.”??® The
ECtHR however, subsequently held in three cases that Article 8 of the
ECHR, which contains the right to respect for private life, indeed was wide
enough to include both the home when used for business purposes and
professional premises.??” As this thesis has recurrently emphasized the case
law of the ECJ gave the provisions of the ECHR the effect as general
principles of Union law yet did not formally bind the EU. However, the
result was much the same as if the Union was bound by the ECHR, even
though the ECJ had no legal obligation what so ever to follow the case law
of the ECtHR.?® Nevertheless, there are specific situations where the ECHR
will apply but Community law will not. In the Koua Poirrez?*°case the ECJ
found that the specific claim of the applicant did not fall within the scope of
the law on the free movement of workers because “the legislation regarding
freedom of movement for workers cannot be applied to the situation of
workers who have never exercised the right to freedom of movement within
the Community”.%*° The case concerned an Ivory Coast national, adopted by
a French national when he was 21 years old, who suffered from a severe
physical disability since the age of seven. The French authorities later
refused to award him a disabled adult's allowance on the ground that he was
not a French national and there was no reciprocal agreement between France
and the Ivory Coast in respect of this benefit. A number of years later the
case was brought to the ECtHR whereupon the Strasbourg Court reached a
different verdict than the ECJ granting the applicant damages for
discrimination on the grounds of nationality.?*! The evolving case law of the
courts has, however, developed actions and measures in the event of any
discrepancy between the two independent systems. It has to be considered
that the two jurisdictions are in a relationship of cooperation and not in one
of confrontation.?*? The ECJ even started to directly refer to cases ruled by
the Strasbourg Court and has been doing so more and more frequently over
the latest years.?** Also the ECtHR increasingly refers to the case law of the
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ECJ. Naturally, this development helps to create a uniform human rights
standard in Europe.?** Notable among the principles accepted in Community
law deriving from the ECHR and originally directly referred from the
Convention are, inter alia, the right to privacy, freedom of speech and
freedom of assembly.

One of the first rulings where the ECtHR clarified the relationship between
the EU and the Convention was the Matthews®* case. The applicant, a
British citizen, was a resident of Gibraltar. In April 1994 she applied to be
registered as a voter in the elections to the European Parliament. She was
however denied, though Gibraltar was not included in the Community Act
on Direct Elections of 1976. The applicant therefore claimed that the
absence of elections in Gibraltar to the European Parliament was in
violation of her right to participate in elections. The ECtHR first established
that acts of the Community as such cannot be challenged before the Court
because the Community is not a contracting party.?*® Furthermore, it was
concluded that the ECHR does not exclude the transfer of competences to
international organizations provided that ECHR rights continue to be
“secured”, thus, the responsibility of Member States therefore continues
even after such a transfer. The provision at stake was part of an international
treaty concluded by the Member States of the Union and the alleged
violation could not, as deriving from an act of primary law, be challenged
before the ECJ. The ECtHR therefore held that the United Kingdom, along
with all other Member States of the EU, was responsible the violation.?*’
Through the Matthews case the ECtHR implicitly endorsed the idea of
European integration by pursuing an agenda fully conformed to that of the
ECJ.%*® However, European integration, and even constitutionalism, is in
this respect welcome as long as it complies with the protection of
fundamental rights. In the Bosphorus Airways®*® case, which was settled in
the Grand Chamber of the ECtHR, the Court had to consider the EU
secondary legislation with the ECHR. It has been regarded as the most
important statement regarding the relationship between the ECtHR and the
ECJ.?* The case concerned an Irish seizure of an aircraft in compliance
with the Council Regulation 990/93 imposing sanctions against Serbia and
Montenegro. The Court began to conclude that it would be incompatible
with the purpose and object of the ECHR that state parties could absolve
completely from their responsibilities deriving from the Convention.?** It
furthermore drew conclusions from the Matthews case stating that the state
is considered to retain ECHR liability in respect of treaty commitments
subsequent to the entry into force of the ECHR. However, the ECtHR
continued to examine the extent to which an action of a state can by justified
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by its compliance with obligations flowing from its membership of an
international organization to which it has transferred part of its sovereignty.
It was stated: “State action taken in compliance with such legal obligations
is justified as long as the relevant organization is considered to protect
fundamental rights, as regards both the substantive guarantees offered and
the mechanisms controlling their observance, in a manner which can be
considered at least equivalent to that for which the Convention provides”.?*?
The ECtHR thus established the Bosphorus doctrine; if an equivalent
protection is considered to be provided by the organization, the presumption
will be that a State has not departed from the requirements of the ECHR
when it does no more than implement legal obligations flowing from its
membership of the organization.?*® Nevertheless, the presumption can be
rebutted if, in the circumstances of a particular case, it is considered that the
protection of Convention rights was manifestly deficient. In these cases,
“the interest of international cooperation would be outweighed by the
Convention's role as a “constitutional instrument of European public order”
in the field of human rights”. The Court found that the measure taken by the
Irish authorities to seize the aircraft in question indeed constituted
compliance with the state’s legal obligation flowing from its EU
membership and that the protection of the applicant’s ECHR rights was not
manifestly deficient, thus the relevant presumption of ECHR compliance by
Ireland was not rebutted.?** Consequently, the case clarified many
ambiguities concerning the relationship between the two jurisdictions, the
principles deriving from the case are reiterated below:**

() the ECHR does not prohibit state parties from transferring
sovereign powers to an international or supranational
organization,

(i) astate party remains responsible for acts or omissions of its
organs regardless if it is a consequence of national law or of the
obligation to comply with international agreements,

(ilf)  such state action taken in compliance with such international
agreements is justified as long as the relevant organization
protects human rights in a manner which can be considered to be
at least equivalent to that provided by the ECHR (e.g. the EU),

(iv)  the state is presumed to comply with the requirements of the
ECHR if such an equivalent standard is found,

(v) the state, however, remains fully responsible under the ECHR for
all acts falling outside its strict international obligations, and

(vi)  the above mentioned presumption can be rebutted if it is
considered that the protection of ECHR rights, in a particular
case, is manifestly deficient.

The ECtHR established, by, inter alia, highlighting the references in the
SEA and the TEU, that the protection of fundamental rights by Community
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law could be considered to be, and at the relevant time was, equivalent to
that of the ECHR system.?*® The Bosphorus formula is only applicable
where the Community law at issue could be challenged before the ECJ. It
does not apply where, as in the Matthews case, the compliance of primary
law with the ECHR is at issue.

In conclusion, it is safe to say that, since both courts seem to gradually
expand their jurisdiction, there are an increasing number of situations of
which both the ECJ and the ECtHR will have jurisdiction. Nevertheless, this
does not automatically mean an increased number of difficulties though
both courts, with respect for the other, seem willing to avoid substantial
conflicts. Moreover, each court pays great attention to the jurisprudence of
the other and thus appears motivated not to be the one providing a lesser
standard. The cooperation between the courts is nevertheless not based on a
legal duty to cooperate, but merely on comity.?*’ Thus, either court can
unilaterally end this cooperation at any moment. An EU accession to the
ECHR has therefore been considered a desirable step in order to clarify the
relationship and provide for a clear legal basis for the cooperation between
the ECJ and the ECtHR.

4.1.1 The accession debate

Inevitably, the case law of the ECJ confirming the Union approach of the
ECHR as an influence and a basis for the general principles of EU law led to
a debate whether or not the Union should accede to the ECHR.** By an
initiative of the European Commission a sincere accession debate was held
in the early 1990s. The Council responded to the development by asking the
ECJ for an Opinion, a possibility given by ex Article 228 EC (Article 218
TFEU).?*® The question to the Court was phrased: “Would the accession of
the European Community to the Convention for the Protection of Human
Rights and Fundamental Freedoms of 4 November 1950 be compatible with
the Treaty establishing the European Community?” The Court concluded
first and foremost that no Treaty provision confers on the Community
institutions any general power to enact rules on human rights or to conclude
international conventions in this field.”>® The ECJ therefore turned to ex
Article 235 EC (Article 352 TFEU).%" However, in its findings the ECJ
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established that the proposed modification of the system for the protection
of fundamental rights in the Community, with equally fundamental
institutional implications for the Community and for the Member States,
would be of constitutional significance and would therefore be such as to go
beyond the scope of Article 235 EC. It could be brought about only by way
of Treaty amendment.?*? It was therefore held that, as Community law at the
time stood, the Community had no competence to accede to the ECHR.?*® It
has been expressed that the response of the ECJ was legally correct as to the
timing and the question asked.“** Thus, the power of the protection of
fundamental rights through the general principles of Union law was
preserved. Others have argued that the reasoning of the Opinion is not
wholly convincing.?*®> The main argument in favor of competence put
forward by several Member States as well as the Commission was that the
respect of fundamental rights is an integral part of all Community policies
and objectives. However, in the response the Court practically ignored to
discuss this argument. According to Tridimas the issue of accession to the
ECHR at the time being should not be viewed as an issue of competence but
rather as an issue of compatibility.?*® However, during the intense accession
debate there were many arguments put forward for why an EU accession to
the ECHR was considered desirable even though the Union gradually had
enhanced the status of fundamental rights.?>” The Union, and in particular
its judicial institutions, had continuously encountered criticism of its role as
a fundamental rights protector and, inter alia, had met concerns that its
fundamental rights discourse was an attempt to gain influence of
Community law over areas of primary concern to the Member States.
Moreover it was emphasized that the Court had “manipulated the rhetorical
force of the language of the rights” and in particular favored “market rights”
instead of protecting values that could be considered genuinely fundamental.
It was also argued that the Court had become to deferential, deficient in its
role of requiring Member States to observe fundamental rights principles in
areas covered by Community law. Lastly, it was considered the ECJ should
not be modeled as a European Human Rights Court, since no such mandate
was given to it neither in its function nor in its purpose, while the ECtHR,
on the other hand, was specifically entrusted by the Member States to
monitor fundamental rights compliance. Additionally, an accession by the
EU to the ECHR would give the signal that the Union is prepared to accept
external control over its judicial system.?® Thus, an individual could bring a
complaint against the Union before the ECtHR. Since all Member States of
the EU have ratified the ECHR and accepted the judicial control of the
ECtHR, an accession by the EU would ensure consistency of the
fundamental rights protection in Europe and, since the ECJ would be legally
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bound by the case law of the ECtHR, the risk of a divided interpretation in
fundamental rights case law would be eliminated. Lastly, an EU accession
to the ECHR would hardly change anything with regard to the substantial
protection.?® In a report presented to the Parliamentary Assembly of the
Council of Europe, PACE, composed by Jean-Claude Juncker, the Prime
Minister of Luxemburg, concerning the relationship between the CoE and
the EU it was stated:?*® “EU accession to the ECHR will not affect the
division of powers between the EU and its Member States provided for in
the Treaties. Nor will one organization — the European Union — be in any
way subordinated to the other — the Council of Europe. Accession will,
however, subject the EU institutions to that external monitoring of
compliance with fundamental rights which already applies to institutions in
the Council’s member states. Accession will also allow the EU to become a
party in cases directly or indirectly concerned with Community law before
the European Court of Human Rights. This will allow it to explain and
defend the contested provisions. The binding effects on the EU of any
decision by the Court that the ECHR has been violated will also be
strengthened, and the execution of judgments by the EU, when this is a
matter for it, will be guaranteed. On a technical level, contacts between
experts in the two organizations have already answered most of the
questions raised concerning the practical implications of EU accession to the
ECHR. The methodology adopted for accession must preserve the integrity
of the EU legal system. Efforts to clarify these questions are continuing
without any serious problems”. Subsequently, as the Lisbon Treaty entered
into force thus through the instrument proposed by the ECJ in Opinion 2/94,
a treaty amendment, the debate over an accession to the ECHR came to an
end. This will further be discussed in Chapter 5.2.

4.1.2 The EU Charter of Fundamental Rights
and the European Convention on Human
Rights

On 25 January 2000 the PACE adopted a resolution on matters relating to
the EU Charter of Fundamental Rights.?** The resolution first and foremost
welcomed the EU initiative to strengthen the protection of fundamental
rights but raised concerns to the risks of having two sets of fundamental
rights catalogues which could weaken ECtHR.?** The resolution resulted in
three conclusions by the PACE; ?°® the Union should

() incorporate the rights guaranteed in the ECHR and its protocols
into the Charter of Fundamental Rights and to do its utmost to
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safeguard the consistency of the protection of human rights in
Europe and to avoid diverging interpretations of those rights,
(i) pronounce itself in favor of accession to the ECHR and to make
the necessary amendments to the Community treaties, and
(iti)  make sure that when referring to social rights the revised
European Social Charter of the Council of Europe will be taken
into account.

Another concern raised by the CoE was that a Charter might intrude on the
principle that there should be no dividing lines in Europe, not least in
relation to fundamental rights protection which, more than anything else,
require a united front.?** The future relationship between the Charter and the
ECHR was not only an important issue for the CoE, it was throughout the
Charter Convention also observed by the drafters.?®®

In the Charter preamble the ECHR is established as a considerable source of
inspiration: “this Charter reaffirms, with due regard for the powers and tasks
of the Union and for the principle of subsidiarity, the rights as they result, in
particular, from [..] the European Convention for the Protection of Human
Rights and Fundamental Freedoms”. The scope of the rights in the Charter
is considerably wider than the rights protected in the ECHR.?®® Even though
the rights are supposed to be based on the articles of the ECHR, there are, in
many cases intriguing differences in the wording. The explanatory note
concerning the final draft of the Charter contains a list of rights in the
Charter which are the same, both in meaning and in scope, as the
corresponding rights in the ECHR.?®’ It also contains a list of Charter rights
with a wider scope than in the ECHR. However, concerns were raised
asking whether these lists were to be given a more authoritative status once
the legal status of the Charter was clarified.?®® A fair question to ask is why
the Charter Convention did not chose to phrase the provisions of the Charter
identical to the phrasing in the ECHR. It has been argued that the will to
modernize and accommodate the rights to a modern, contemporary society
was one of the main reasons.?®® Many of the rights contained in the ECHR
were written short after the Second World War. Also by rephrasing the
wording, the statement that the Union is an autonomous legal order in
relation the ECHR was made. This has also been covered by the discussion
in Chapter 3.2.

As also mentioned in Chapter 3.2.2, the relationship between the Charter
and the rights of the ECHR s regulated in Articles 52 and 53 of the Charter.
Article 52 (3)?" establishes that, in so far as the Charter contains rights
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which correspond to rights guaranteed by the ECHR, the meaning and scope
of those rights should be the same as those laid down by the said
Convention. The provision, however, should not prevent Union law
providing more extensive protection. At the same time as the provision
establishes a minimum standard limited by the ECHR, the Union is free to
provide a higher level of protection and hence safeguarding the autonomy of
EU law. A problem may arise where different rights conflict and one is
given an extended protection while the protection of the other right is
intruded. However, when contemplating this problem in conjunction with
Article 53°™ it is reasonable to believe that the Charter does not allow
situations where a higher protection of a specific right is offered at the
expense of another right. Furthermore, if the ECHR should be amended in
the future, these amendments will automatically become the minimum
standard for the protection of fundamental rights within the Union.?”? Also,
any limitation of the Charter proposed by legislation has to comply with the
same standards as those which apply to the ECHR. When establishing the
meaning and scope of a number of rights in the ECHR the ECJ would
probably need to interpret the provisions in the light of the ECtHR case law.
However, the provision does not provide any explicit reference to the case
law of the ECtHR. The question therefore arises whether the ECJ, after the
legal status of the Charter is clarified, is legally bound by the jurisprudence
of the Strasbourg court. This will be examined in the Chapter 5.1.

4.1.3 The EU Fundamental Rights Agency and
the Council of Europe —“No pointin
reinventing the wheel”

The question of the nature of the relationship between the CoE and the
newly established FRA is indeed a relevant and important one, not least
since the mandate of the two institutions and their role of monitoring
fundamental rights may be perceived as relatively similar. The FRA has
already been examined in Chapter 3.3 of this thesis, hence this subchapter
will only assess its relationship to the CoE.

Naturally, the CoE did contribute with its views during the founding and
drafting process of the FRA and was indeed very careful in monitoring the
implementation of the Agency. The initial reaction of the CoE to the
decision to establish a Fundamental Rights Agency in the EU was clearly
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defensive.?”® It was early in the debate emphasized that a clear distinction
between the proposed FRA and the monitoring bodies of the CoE had to be
made, mainly through differentiation between “advisory monitoring” such
as collection and analysis of data entrusted the FRA and “normative
monitoring” such as monitoring as evaluation of compliance with certain
standards, much alike the mandate of the CoE bodies. The most frequent
recurring issue in relation to this question was to avoid duplication of the
work being done by the CoE in order not to undermine the efforts of the
CoE monitoring bodies and diminish their authority.?”* This was thoroughly
debated by the PACE and resulted in a resolution on the matter.?”® The
resolution, adopted in 2005, first established the status of the CoE on the
area of fundamental rights protection and thus confirmed its normative role
as well as the active monitoring of compliance with the standards set up by
the Council.?’® It was furthermore stated that “such monitoring is carried out
by several well-established independent human rights bodies with
recognized expertise and professionalism, both on a country-by-country
basis (including through country visits and on-the-spot investigations) and,
increasingly, also thematically” and that the CoE, through these
mechanisms, monitors compliance with all the human rights obligations of
its Member States including the, at the time, twenty-five Member States of
the European Union. In this monitoring role it “identifies issues of non-
compliance, addresses recommendations to Member States and, in the case
of the ECtHR, issues judgments binding on states parties whenever these
standards are not respected”. Moreover, the resolution confirmed that, given
the supranational nature of the EU and the recent expansion of competencies
within the Union “including in such broad and human-rights-sensitive areas
as justice and home affairs, it is not only legitimate and understandable but
also desirable and necessary that human rights be given their rightful place
in the EU’s legal order”.?”” The PACE did consider an establishment of an
EU Fundamental Rights Agency a helpful contribution provided that the
Agency would fill a gap and thus present some added value.?’® However, it
was argued that creating institutions with mandates which overlap with
those of existing ones “can easily result in the dilution and weakening of
their individual authority, which in turn will mean weaker, not stronger,
protection of human rights, to the detriment of the individual”. *’°A harsh
yet clear and precise statement from the PACE urged that “there is no point
in reinventing the wheel by giving the Agency a role which is already
performed by existing human rights institutions and mechanisms in Europe.
That would simply be a waste of taxpayers’ money”. Thus, a suitable role
for the proposed Agency, according to the PACE, would be to collect and
provide, to the institutions of the Union, information about fundamental
rights which is relevant to their activities and trough those activities
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contribute to mainstreaming standards of fundamental rights in the EU
decision making processes.”®® Another argument for avoiding duplication
was the generally accepted thesis that there should be no dividing lines in a
Europe, united under the fundamental rights flag.?®* Following this
approach, the PACE concluded that the Agency, inter alia, should?®?:

0] have a mandate limited to the scope of application of Union law,
thus monitor fundamental rights within situations that are
applicable under the supervision of the ECJ and within the
application of the EU Charter of Fundamental Rights,

(i)  work on a thematic, not a country-by-country basis, focusing on
specified themes with a special connection to EU policies,

(@iii)  include not only the ECHR but also the other human rights
instruments of the CoE in its reference instruments, and

(iv)  include the CoE in the management structures of the Agency (a
cooperation agreement between the CoE and the Union was
proposed to be concluded)

In relation to the two different concepts of monitoring, mentioned above,
one has to conclude that the Agency via its scope of mandate provided by
the founding regulation was entrusted with mainly advisory monitoring
tasks rather than normative monitoring tasks. It could however be
complicated to in detail define the division between these two types of
assignments, as De Schutter puts it: “even mere fact-finding, after all,
necessarily consists in highlighting certain situations and thus putting
pressure on the actors concerned to remedy any deficiencies found to
exist”.?® This, along with the fact that nothing explicitly precluded the
Agency to, in their thematic reports, include conclusions and opinions on
individual Member States or on specific events or measures, could
constitute a basis for duplication. As mentioned in Chapter 3.3 the objective
given to the Agency by the founding regulation was limited to providing the
relevant institutions, bodies, offices and agencies of the Union and its
Member States when implementing Union law with assistance and expertise
relating to fundamental rights. This could however also intrude on the
activities of the CoE bodies. Member States, even when they implement
Union law, has to comply with and fully respect their international
obligations such as the instruments of the CoE. The bodies of the CoE,
however, continuously examine whether its state parties comply with their
obligations even where the states act only to fulfill their obligations under
Union law. It is plausible to believe that the impact of potential duplication
in this aspect would depend on the status which the conclusions made by the
CoE monitoring bodies will have in the findings of the Agency.*®*
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The initial Commission proposal regarding the mandate of the Agency
included a possibility for the FRA to provide information and analysis on
issues concerning third countries which the Union had concluded particular
association agreements with, e.g. the countries covered by the European
Neighborhood Policy.?®® As a response to this possibility, the CoE once
again raised its concerns that the FRA would duplicate the work of the CoE
monitoring bodies and stated that this could not be justified by claiming a
sufficiently close link to the activities of the EU. In a Recommendation
concerning the FRA the PACE later stated: “the Agency should have no
mandate to undertake activities concerning non-European Union member
states. Should such a mandate nevertheless be considered absolutely
necessary, it should be strictly confined to candidate countries and limited to
issues arising from the accession process”.?®® Partly due to the concerns of
the CoE, the geographical remit of the Agency was narrowed down, only
covering a limited number of third countries with candidate or pre-candidate
status.?®’

Following the Memorandum of Understanding between the CoE and the EU
adopted in 2007?%%, which was given due regard by the founding regulation,
it was decided that the FRA should take into account both the human rights
instruments provided by the CoE as well as the findings of the CoE
monitoring bodies in any monitoring of individual Member States by the
EU. Article 6 (2)(b) of the regulation establishing the FRA?*® establishes
that the Agency shall, in order to achieve complementarity and guarantee
the best possible use of resources, take account, where appropriate, of
information collected and of activities undertaken, in particular by, inter
alia, the CoE, by referring to the findings and activities of the monitoring
and control mechanisms of the CoE. Furthermore, it was established in
Avrticle 12 that the Management Board of the Agency should be composed
of persons with appropriate experience in the management of public or
private sector organizations and, in addition, knowledge in the field of
fundamental rights, including one independent person appointed by the
CoE. Lastly Article 9 stated that the Agency should, in order to avoid
duplication and in order to ensure complementarity and added value,
coordinate its activities with those of the CoE, particularly with regard to its
Annual Work Programme. It was further established that the Union, to that
end, shall enter into an agreement with the CoE for the purpose of
establishing close cooperation between the CoE and the Agency.
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5 Effects of the Lisbon Treaty

On 13 December 2007 the Lisbon Treaty, the new Treaty of the Union, was
officially signed by the Heads of the Member States. However, it took
almost two years before it, on 1 December 2009, entered into force. This
represented the culmination of many years of discussion concerning the
future of the Union and thus, unlike the failed Constitutional Treaty, the
consensus of all EU Member States. This Chapter will assess the effects of
the Lisbon Treaty on the protection of fundamental rights within the Union.
The examination will focus on the Charter of Fundamental Rights and the
future possible EU accession to the ECHR, which both received its much
desired attention in the provisions of the new Treaty.

5.1 Consequenses of giving the Charter of
Fundamental Rights full legal effect —
the future of the Charter

In the Constitutional Treaty the Charter was given a prominent position as
the second part of the Treaty. The Lisbon Treaty, however, did not use the
method of incorporation. Instead, Article 6 TEU was amended and changed
providing for the necessary adjustments in order to ensure the Charter’s
legal status and the Charter itself was added as a protocol to the TFEU.
Article 6 (1) states: “The Union recognizes the rights, freedoms and
principles set out in the Charter of Fundamental Rights of the European
Union of 7 December 2000, as adapted at Strasbourg, on 12 December
2007, which shall have the same legal value as the Treaties. The provisions
of the Charter shall not extend in any way the competences of the Union as
defined in the Treaties. The rights, freedoms and principles in the Charter
shall be interpreted in accordance with the general provisions in Title VI of
the Charter governing its interpretation and application and with due regard
to the explanations referred to in the Charter, that set out the sources of
those provisions”. Thus, the Charter was finally legally binding and
guaranteed the same legal value as the Treaties as part of the primary law of
the Union. The dynamic and flexible, yet to some extent unpredictable,
protection of fundamental rights developed by the ECJ as general principles
of Union law and described throughout this thesis was therefore transformed
into a more traditional protection of rights, not unlike the constitutions of
the Member States. Simultaneously, the protection of fundamental rights
was made farther visible which undoubtedly enhanced the legitimacy of the
Union. As the horizontal provisions of the Charter prescribe, Article 6 (1)
reaffirms that the Charter does not extend the competences of the Union as
defined in the Treaties. Accordingly, it is addressed only to the institutions,
bodies, offices and agencies of the Union and to the Member States, when
they are implementing Union law. This is, as discussed above, also stated in
Article 51 of the Charter. Article 51 (2) furthermore establishes that the
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Charter does not extend the field of application of Union law beyond the
powers of the Union or establish any new power or task for the Union, or
modify powers and tasks as defined in the Treaties. Even though the Charter
is legally binding it does not enjoy the position as the exclusive legal source
for the protection of fundamental rights. Certainly, the ECHR and its
relation to the Charter will still be an important issue. Moreover, the UN
Universal Declaration of Human Rights and the European Social Charter
should still be possible to invoke before the Union judiciary. It is however
reasonable to believe that the Charter would remain the primary source of
the fundamental rights contained within Union law.

Compared to the initial wording of the Charter, the text adopted as a
protocol to the TFEU was amended?®® with e.g. Article 52 (5) which states:
“the provisions of this Charter which contain principles may be
implemented by legislative and executive acts taken by institutions, bodies,
offices and agencies of the Union, and by acts of Member States when they
are implementing Union law, in the exercise of their respective powers.
They shall be judicially cognizable only in the interpretation of such acts
and in the ruling on their legality”. Despite the regulation in Article 51 (2) it
has been argued that this might lead to an extension of the field of
application of Union law.?" It is also possible that the Court, when asked
for a preliminary ruling, might examine certain issues where its competence
otherwise would be limited or precluded. As discussed in Chapter 2.1 and
3.2.3, references to the Charter by the EU judiciary became more and more
frequent over the years that followed its proclamation. The ECJ used the
Charter as support for its argumentation and interpretation of the protection of
fundamental rights. It was often used in close connection to the Court’s
application of other fundamental principles of EU law, e.g. the fundamental
freedoms. This development is most likely to continue in an even larger scale
after the Charter became legally binding. One specific area where the case law
of the Court will not merely constitute a duplication of the ECHR but also
confer added value to the protection of the fundamental rights is to be found
in the relationship between the rights contained in the Charter and the
fundamental freedoms guaranteed on the single market. The fair balance test
between the rights and the freedoms has been illustrated in this thesis by e.g.
the Schmidberger and the Laval cases and is, after the entry into force, a natural
part of a coherent and legally binding acquis of Union law. Since the Charter
in itself will constitute an integrated part of the EU legal system clarification on
certain issues relating to this will likely be made.

20 Moreover, inter alia, a provision stating that the official explanations to the Charter,
“Explanations relating to the Charter of Fundamental Rights (2007/C 303/02)”, earlier
discussed in Chapter 3, “shall be given due regard by the courts of the Union and of the
Member States”. This is established in Article 52 (7). The explanations were originally
prepared under the authority of the Praesidium of the Convention which drafted the
Charter. They were updated under the responsibility of the Praesidium of the Convention,
in the light of the drafting adjustments made to the text of the Charter by that Convention
(notably to Articles 51 and 52) and of further developments of Union law.

2! Hette & Oberg, Domstolarna i Europeiska Unionens konstitution, p. 104
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With the legal status clarified and by giving the Charter the same legal value
as the Treaties, not only the ECJ but also national courts are explicitly given
the mandate to use the Charter as a considerable legal source and the
competence to interpret its contents, albeit only in matters covered by the
scope of application defined in Article 51.2° However, as the scope of EU
law is extending more and more situations will be deemed as falling within
the Charter’s field of application. Additionally, in the new Article 6 (3) TEU
it is, as in the former Article 6 (2), referred to the ECHR and the
constitutional traditions of the Member States: “fundamental rights, as
guaranteed by the European Convention for the Protection of Human Rights
and Fundamental Freedoms and as they result from the constitutional
traditions common to the Member States, shall constitute general principles
of the Union’s law”. This might be regarded as an indication of a desired
continuity of the legal development of the protection of fundamental
rights.?*® A significant difference between the implementation of the Charter
and the ECHR is that, while the ECtHR only can act when an applicant has
exhausted all national remedies, a national court can ask the ECJ for a
preliminary ruling in a pending case concerning the Charter. Thus, when
Union law is applicable, a national court does not have to base its findings on a
forecast of a likely ECtHR decision. This could indeed have a positive effect on
the coherence and legal certainty of fundamental rights protection taken into
consideration that the Charter now constitutes a constitutional basis for the
application of Union law within the Member States.

The question of whether the ECJ, while now legally bound by the Charter,
at the same time is obliged to follow the case law of the ECtHR has been
briefly discussed in Chapter 4 but will in more detail be examined here.
First and foremost, the Charter does not offer a waterproof method for
avoiding divergences between the two systems. A dissatisfactory situation
might occur if or when the ECJ is confronted with an issue on which the
ECtHR has not yet ruled.?** The Luxembourg Court might then adopt an
interpretation which the ECtHR do not endorse in a later judgment. Article
52 (3) does not provide any explicit reference to the case law of the ECtHR.
Therefore, it is of the utmost importance to recognize the importance of the
ECtHR jurisprudence within the ECHR system. It has been argued that
since the ECHR established the ECtHR and because of the fact that the
ECtHR interprets the rights contained in the ECHR already from the outset
one has to assume that the case law of the Strasbourg Court forms an
integral part of the meaning, interpretation and scope of the guaranteed
rights.?® Since the text of the ECHR is more than 50 years old and due to
the fact that it has been interpreted as a living instrument by the ECtHR it is
likely that the drafters of the Charter wanted more than just a mere reference
to the document as such.?*® Then again, an industrious ECJ acceptance of
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the ECtHR case law would bind the Luxembourg Court to every act of its
“counterpart” and thus automatically incorporate any single step of
fundamental rights protection taken by the ECtHR into Union law. As
mentioned above, Article 52 (7) of the Charter states that its official
explanations “shall be given due regard”. In the explanations it is
established that the reference to the ECHR in Article 52 (3) covers both the
ECHR and the Protocols to it and that “the meaning and the scope of the
guaranteed rights are determined not only by the text of those instruments,
but also by the case law of the European Court of Human Rights and by the
Court of Justice of the European Union.”?*” However, since the interpreter
of the Charter only has to give due regard to the case law of the ECtHR,
there are nothing in these explanations that implies a will to let the ECJ be
strictly bound by the ECtHR jurisprudence. During the drafting of the
Charter, there were several attempts to include a reference to the ECtHR
case law in the text.”® It was however impossible to agree on such
reference. Neither the wording of the provision nor the history of the
drafting support the fact that the ECJ is to be bound by the case law of the
Strasbourg Court. Additionally, the unpleasant situation might occur where
the ECJ, bound by the both its own jurisprudence and the ECtHR case law,
has to face conflicting and contradictory duties deriving from similar cases
yet two different sources. In conclusion, it is reasonable to believe that the
ECJ is not bound by the ECtHR case law when interpreting rights that
correspond to those of the ECHR.?* If that was the intention of the drafters,
it would most likely have been explicitly mentioned. However, in order to
maintain consistency and coherence in the protection of fundamental rights
in Europe, the ECJ should as often as possible respect and take into account
the findings of the ECtHR. Perhaps would an EU accession to the ECHR
provide for an even more coherent system. This will be examined in Chapter
5.2 below.

A legally binding Charter was not a desirable development for all Member
States of the Union. Both United Kingdom and Poland made efforts to avoid
to be bound by the Charter or at least to limit its impact.>® Both countries
finally achieved what was called an “opt out” from the Charter.

The Protocol on the Application of the Charter to Poland and the

United Kingdom states: (Article 1 (1)) “the Charter does not extend the
ability of the Court of Justice of the European Union, or any court or
tribunal of Poland or of the United Kingdom, to find that the laws,
regulations or administrative provisions, practices or action of Poland or of
the United Kingdom are inconsistent with the fundamental rights, freedoms
and principles that it reaffirms”, (Article 1 (2)) “in particular, and for the
avoidance of doubt, nothing in Title IV of the Charter creates justiciable
rights applicable to Poland or the United Kingdom except in so far as

27 Explanations relating to the Charter of Fundamental Rights (2007/C 303/33)
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Poland or the United Kingdom has provided for such rights in its national
law”, (Article 2) “to the extent that a provision of the Charter refers to
national law and practices, it shall only apply to Poland or the United
Kingdom to the extent that the rights or principles that it contains are
recognized in the law or practice of Poland or of the United Kingdom”. The
Protocol later was extended to cover also the Czech Republic which joined
the position of Poland and the United Kingdom.*** It has been argued that,
since the Charter simply is established to make fundamental rights more
visible, only confirms fundamental rights guaranteed by the ECHR and the
constitutions of the Member States and thus merely constitute a codification
of rights already recognized as binding law, the opt out could hardly have
any legal effect.®*? For example, Article 1 (2) of the Protocol excludes that
the provisions of Chapter 1V, on solidarity, of the Charter create justiciable
rights for the Member States in question. One right guaranteed in this
section is to be found in Article 28 of the Charter, the right of collective
bargaining and action. At the same time this specific right is excluded by the
Protocol, the case law of the ECJ confirms the right to take collective action.
In the Viking®® case the Court held that the Charter “reaffirmed” the right
contained in the general principles of EU law***: “it must be recalled that
the right to take collective action, including the right to strike, is recognized
both by various international instruments which the Member States have
signed or cooperated in”, “although the right to take collective action,
including the right to strike, must therefore be recognized as a fundamental
right which forms an integral part of the general principles of Community
law the observance of which the Court ensures, the exercise of that right
may none the less be subject to certain restrictions. As is reaffirmed by
Avrticle 28 of the Charter of Fundamental Rights of the European Union,
those rights are to be protected in accordance with Community law and
national law and practices”. The Protocol has due to its ambiguities been
seen as merely clarifying specific provisions yet not legally adding anything
new in particular, again since the Charter according to many only represents
already existing binding law and does not change anything substantial.*®
However, it could be regarded as highly unfortunate that three Member
States has negotiated such unilateral reservations.*® Although it has to be
considered as a compromise of political character in order to facilitate the
ratification of the TFEU, it might be detrimental not least to legal certainty
and the legitimacy of the Union.
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5.2 Consequenses of providing the
competence to acceed to the
European Convention on Human
Rights —is accession imminent?

In addition to what was established concerning the Charter in Article 6 (1)
TEU a reference to the Union accession to the ECHR was included by the
Lisbon Treaty in Article 6 (2): “the Union shall accede to the European
Convention for the Protection of Human Rights and Fundamental Freedoms.
Such accession shall not affect the Union’s competences as defined in the
Treaties”. An accession to the ECHR required, as established in Opinion
2/94 a Treaty amendment, a condition thus fulfilled. Moreover, the wording
of Article 6 (2) indicates that the Lisbon Treaty not only provides the legal
basis for an accession but also puts the Union under an obligation to accede
to the ECHR. Meanwhile, a new Article 59 (2) of the ECHR was introduced
by Protocol 14 of the Convention in order to facilitate an EU accession.
In an additional Protocol annexed to the TEU and the TFEU the specifics of
a future accession was further clarified.**® The agreement relating to the
accession should make provision for preserving the specific characteristics
of the Union and Union law and should ensure that accession of the Union
shall not affect the competences of the Union or the powers of its
institutions.*®° Article 1 of the Protocol mentions, inter alia, the Union’s
possible participation in the control bodies of the ECHR. Thus, the EU legal
order in general and the EU judiciary in particular are indeed, to some
extent, to be subjects of an external review in relation to the protection of
fundamental rights.?° It is safe to say that, by allowing judicial review of

%97 protocol 14 ECHR, Article 17: “Article 59 of the Convention shall be amended as
follows: 1. A new paragraph 2 shall be inserted which shall read as follows: “2. The
European Union may accede to this Convention.””

%% protocol no 8 Relating to Article 6 (2) of the Treaty on European Union on the
Accession of the Union to the European Convention on the Protection of Human Rights and
Fundamental Freedoms

%9 protocol no 8: Article 1: “The agreement relating to the accession of the Union to the
European Convention on the Protection of Human Rights and Fundamental Freedoms
(hereinafter referred to as the *European Convention’) provided for in Article 6(2) of the
Treaty on European Union shall make provision for preserving the specific characteristics
of the Union and Union law, in particular with regard to:

(a) the specific arrangements for the Union's possible participation in the control bodies of
the European Convention;

(b) the mechanisms necessary to ensure that proceedings by non-Member States and
individual applications are correctly addressed to Member States and/or the Union as
appropriate. *

Article 2: “The agreement referred to in Article 1 shall ensure that accession of the Union
shall not affect the competences of the Union or the powers of its institutions. It shall
ensure that nothing therein affects the situation of Member States in relation to the
European Convention, in particular in relation to the Protocols thereto, measures taken by
Member States derogating from the European Convention in accordance with Article 15
thereof and reservations to the European Convention made by Member States in accordance
with Article 57 thereof.”

%10 Bergstrom & Hette, op. cit., p. 109
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acts of the Union, the legitimacy of EU will enhance. It is, however,
doubtful whether the actual protection of fundamental rights will be
increased. Furthermore, Article 3 of the Protocol provides: “Nothing in the
agreement referred to in Article 1 shall affect Article 344 of the Treaty on
the Functioning of the European Union.” Article 344 TFEU, in turn,
establishes that the Member States undertake not to submit a dispute
concerning the interpretation or application of the Treaties to any method of
settlement other than those provided for therein. Thus, the accession
agreement must not alter the content of the dispute settling provisions of the
Treaties.

One important issue is whether the mutual comity between the two courts
will change after an EU accession, i.e. will the respect characterized by the
Bosphorus presumption persist? Once the EU has acceded to the ECHR, the
ECtHR will, as mentioned above, be provided a legal basis for reviewing
alleged fundamental rights violations by the EU and its institutions,
including decisions of the ECJ. By applying the Bosphorus presumption, the
EU would enjoy a far more privileged treatment than the other parties to the
ECHR, thus the acts of the ECtHR would indeed favor the Union. Also, the
justification for the comity expressed in the presumption was that the
relationship between the ECJ and the ECHR was not clarified.®* This is not
the case after an accession. Therefore, the ECtHR might indeed relinquish
from their former case law once an accession is complete and thus discard
the Bosphorus presumption. As examined in Chapter 5.1 of this thesis the
Charter of Fundamental Rights does not bind ECJ to the case law of the
ECtHR, at least not per se. However, could an accession constitute an
instrument legally binding the ECJ to the jurisprudence of the Strasbourg
court? In Opinion 1/91 the ECJ stated as following: “where, however, an
international agreement provides for its own system of courts, including a
court with jurisdiction to settle disputes between the Contracting Parties to
the agreement, and, as a result, to interpret its provisions, the decisions of
that court will be binding on the Community institutions, including the
Court of Justice, inter alia where the Court of Justice is called upon to rule
on the interpretation of the international agreement, in so far as that
agreement is an integral part of the Community legal order”.3'? The
prerequisites contained in the Opinion are fulfilled in the situation of an EU
accession to the ECHR. Nevertheless, Lock has argued that, under
international law, only the decisions rendered in proceedings to which the
EU is a party are binding on it and therefore when considering that the
rationale behind the dictum in Opinion 1/91 is to be found in international
law, the ECJ is only bound by an interpretation of an international
agreement rendered in cases where the EU was a party to the
proceedings.®*® Article 46 ECHR applies the same logic: “the High
Contracting Parties under-take to abide by the final judgment of the Court in

1 |_ock, The ECJ and the ECtHR: The Future Relationship between the Two European
Courts, p. 396
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any case to which they are parties”. Thus, the outcome would be that the
ECJ is only bound by those decisions to which the EU is a party, i.e. if the
Strasbourg Court acknowledges any EU violation the ECJ will be bound by
the findings when interpreting the ECHR provisions at stake in a case
concerning the same issue.

As established above, Protocol no 8 to the Lisbon Treaty states, in Article 1:
“The agreement relating to the accession of the Union to the European
Convention on the Protection of Human Rights and Fundamental Freedoms
(hereinafter referred to as the *‘European Convention’) provided for in
Article 6(2) of the Treaty on European Union shall make provision for
preserving the specific characteristics of the Union and Union law, in
particular with regard to: (a) the specific arrangements for the Union's
possible participation in the control bodies of the European Convention;

(b) the mechanisms necessary to ensure that proceedings by non-Member
States and individual applications are correctly addressed to Member States
and/or the Union as appropriate.” When assessing a future EU accession to
the ECHR the question arises; who should be the appropriate respondent
before the ECtHR? In order to reach any conclusion on this matter Lock
argues one must bear in mind the applicant’s situation, the preservation of
the autonomy of EU law, and not exclude the EU responsibility for primary
law.>!* The preservation of the autonomy of EU law is emphasized by the
Protocol mentioned above by the preservation of the “specific
characteristics of the Union and Union law”. In this respect, the concept of
the autonomy of EU law is used with regard to the relationship of Union law
and international law. In Opinion 1/91, discussed above, the ECJ concluded
that the agreement at stake was incompatible with the autonomy of EU law.
Three main findings based on autonomy can be identified in the Opinion.**®

() an agreement must not affect the ECJ’s jurisdiction to decide
about the allocation of responsibilities within the EU,

(i) asthe issue at stake in the Opinion concerned the
implementation of the EEA agreement, the European Union
would have submitted itself to the decisions of the EEA Court
and, consequently, the ECJ would have been bound by them.
Thus, the Court highlighted in the subsequent Opinion 1/92 the
importance of a provision in the agreement that the ECJ, as an
essential safeguard which is indispensable for the autonomy of
the Union legal order, was not to be bound by the case law of the
dispute settlement body provided for in the agreement, and

(iti)  the autonomy of EU law furthermore demands that the essential
powers of the institutions will remain unchanged.

%1% |ock, EU Accession to the ECHR: Implications for Judicial Review in Strasbourg, p.
780
%1 |bid., p. 781
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In the Kadi*'® case the ECJ further elaborated on the matter by establishing
that “the obligations imposed by an international agreement cannot have the
effect of prejudicing the constitutional principles of the EC Treaty, which
include the principle that all Community acts must respect fundamental
rights, that respect constituting a condition of their lawfulness which it is for
the Court to review in the framework of the complete system of legal
remedies established by the Treaty”.*'” Thus, out of what has been
established by the ECJ certain requirements for a future accession treaty can
be discerned. An agreement cannot affect the essential powers of the
institutions of the Union and the ECtHR cannot be given jurisdiction to, in a
binding fashion, interpret the Treaties.*® It follows, as Lock has established,
in particular, that any solution which would allow the ECtHR to allocate
responsibility according to the EU’s internal distribution of competences
would be incompatible with the autonomy of Union law.

Furthermore, the question of the responsibility of primary law has been
discussed in this thesis in relation to the Matthews case yet is still, after an
accession, a significant issue. Under Union law, the EU can only be
responsible for violations of the ECHR deriving from primary law if that
possibility is amended in the Treaties. However, the Union cannot itself
amend the Treaties. Thus, the Matthews doctrine may still imply that the
Union as such is not responsible for acts deriving from primary law. It has
been argued that primary law should be excluded from judicial review of the
ECtHR by the accession agreement. However, there are many
counterarguments for why this would be an undesirable development. For
example, there is no reason why the EU should not be held responsible for
its own primary law when its Member States are already answerable for EU
action, which they merely implement and where they have no discretion.*'®
Also, the objective of the EU to enhance its credibility in relation to
fundamental rights protection by the accession to the ECHR would suffer
from the fact that the Convention is not applicable to the highest-ranking
norms of the Union legal order. Lock states that the best solution would be
to hold responsible the party which has “acted vis-a-vis the applicant in the
concrete case”.*”° This solution would indeed facilitate for the applicant to
find the correct respondent and the correct domestic remedies. Furthermore,
as an addition to this solution the possibility to hold the other non-acting
party responsible as a co-respondent is introduced. This could certainly
improve the effective protection of fundamental rights in cases involving
EU law. For example, if the EU were made a co-respondent in addition to
the responding Member State, the force of res judicata of a judgment would
be extended to the European Union.**! In those cases where the ECtHR
finds a violation, the Union would have to abide by the judgment. It has

%18 Case 402/05, Yassin Abdullah Kadi and Al Barakaat International Foundation v
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argued that the Union could be designated as a co-respondent by both the
respondent Member State and by itself. %%

An individual can only bring an admissible application before the ECtHR if
all domestic remedies are exhausted.*?* In line with the solutions described
above an applicant thus would be entitled to bring a complaint either against
a Member State or the Union. Depending on the chosen respondent two
separate systems of remedies could therefore be applicable. Via Article 263
(4) TEU which reviews the legality of Union acts cases brought against the
EU could be addressed. The ECJ will therefore, in this respect, be regarded
as a “domestic” court. First and foremost, the complaint brought to the EU
legal system has to be admissible. Article 263 (4) TFEU establishes that
“any natural or legal person may, under the conditions laid down in the first
and second paragraphs, institute proceedings against an act addressed to that
person or which is of direct and individual concern to them, and against a
regulatory act which is of direct concern to them and does not entail
implementing measures”. This article was amended by the Lisbon Treaty.
Prior to the amendment an individual had to show direct and individual
concern of the act at stake whereas the last part of the article now provides
that regulatory acts that do not entail implementing measures also constitute
grounds for admissibility. However, it is uncertain how the term “regulatory
act” should be interpreted. It has been argued that the wording could be
open enough to include all types of secondary legislation, at least
regulations.*** Nevertheless, neither the Constitutional Treaty, where the
amendment of the article was introduced, nor the Lisbon Treaty contain any
definition of the concept. It is therefore appropriate to contend that an
individual applicant claiming a violation of the ECHR by a Union
legislative act, until the wording of Article 263 (4) TFEU is further defined
by the ECJ, must seek to obtain a ruling by the courts of the Union under the
said article in order to fully exhaust all “domestic” remedies. Moreover,
Article 24 (3) TFEU establishes a right of every citizen to complain to the
European Ombudsman about maladministration in the institutions of the
Union, inter alia, violations of the rights contained in the ECHR. The
question therefore arises whether an individual is obliged to file a complaint
to the Ombudsman in order to exhaust the “domestic” remedies of the
Union and thus have an admissible complaint before the ECtHR. The
Strasbourg Court has in its case law established that the ombudsmen
institution is inadequate as a domestic remedy and thus not in the need to be
exhausted to file an admissible complaint before the Court. It has to be
concluded that this case law will stand after an accession and that the
European Ombudsman is not covered by the requirement to exhaust all
domestic remedies. If an applicant wishes to claim a violation of the ECHR
by EU primary law, there is no remedy against such a violation at EU level.
This is a rather unprecedented issue for the ECtHR. However, in
comparison, Constitutional Courts of the ECHR contracting parties do not
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%23 Article 35 (1) ECHR

%24 |ock, EU Accession to the ECHR: Implications for Judicial Review in Strasbourg, p.
789

70



have jurisdiction to review the validity of provisions, which they are asked
to interpret, contained in their constitutions. Normally, in such cases the
ECtHR is the first court to hear that case. It is indeed reasonable to compare
EU primary law to national constitutions in this respect. Therefore, it is
rational to believe that the ECtHR would not require an exhaustion of
domestic remedies in such cases.**®

If an individual, on the contrary, bring a complaint against a Member State
to the ECtHR the individual has to exhaust all domestic remedies. However,
if the alleged violation derives from the Member State’s obligation under
EU law the question arises whether a preliminary ruling by the ECJ also will
be necessary to obtain in order satisfy the admissibility requirements in
Article 35 (1) ECHR. The existence of the preliminary ruling system is
contained in Article 267 TFEU and is an integral part of the Union legal
system providing for a coherent interpretation of EU law.*?® The ECJ has
stated that a development where the ECtHR is being called on to decide on
the conformity of a Union act with the ECHR without prior giving the ECJ
an opportunity to rule on the case would be undesirable.*?” Naturally, the
ECJ wants to maintain its monopoly concerning the declaration of invalid
acts of the Union. It is however important to remember that the ECtHR will
never be given the power to declare a Union act void, but rather to establish
its incompatibility with the ECHR. One argument opposing a system where
a preliminary ruling is part of the requirements in Article 35 (1) ECHR is
that the applicant has never any influence over the national court’s decision
whether to make a reference to the ECJ or not. Thus, the applicant could
never fully control the process in which all domestic remedies have to be
exhausted. Moreover, the questions referred to the ECJ or the decision of
the ECJ could focus on other aspects of a certain case than the issue of
compliance with fundamental rights. Lock argues that “if a preliminary
reference to the ECJ were to become a domestic remedy which needs to be
exhausted, it would only be consistent to deny access to the ECtHR where
the ECJ did not discuss the question of the Convention rights allegedly
violated”.®® A much similar system as the one granting the possibility to
preliminary rulings in the Union legal order is to be found under Italian law.
A lower Italian court can, in a comparable manner refer a case to the Italian

%23 |bid., p. 790
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Constitutional Court, Corte Costituzionale. The ECtHR has establihed that
such a reference is not to be considered as a remedy in need to be exhausted.
In, inter alia, the Immobiliare Saffi**® case the Court held that “in the Italian
legal system an individual is not entitled to apply directly to the
Constitutional Court for review of a law’s constitutionality. Only a court
trying the merits of a case has the right to make a reference to the
Constitutional Court, either of its own motion or at the request of a party.
Accordingly, such an application cannot be a remedy whose exhaustion is
required under Article 35 of the Convention”.**® The requirement to let the
ECJ make a decision prior to any action of the ECtHR could constitute a
excessive demand on an individual during the process of accessing the
Strasbourg Court. It has however been argued that a formal requirement for
an individual to at least apply to the national court to make a reference to the
ECJ could be considered as just.®** With this solution, the national court
would at least address the question of referring the case to the ECJ. In
conclusion, a requirement of a preliminary reference to the ECJ in order to
fulfill the demands of Article 35 (1) ECHR would not be desirable.
Nevertheless, as Lock puts it, this means that “there may be instances in
which the Strasbourg court will decide upon the compatibility of Member
State action which is triggered by EU law without a prior decision by the

ECJ on the issue”.%?

Different solutions have been proposed in order to avoid the situation where
the ECJ has no possibility to decide on a specific case, as described above.
Two possible solutions would be:

() an introduction of a reference procedure between the ECtHR and
the ECJ, or
(i) areference by the European Commission to the ECJ

The first solution would mean that the ECtHR would refer a case to the ECJ
for a review of the compatibility with the ECHR. Thus, when the ECJ finds
no violation, the case would be referred back to for determination by the
ECtHR. However, this would lead to further delay in proceedings (the
ECtHR can already hardly cope with its intense workload), it would favor
the EU in relation to other contracting parties of the Convention and it
would be difficult for the ECtHR to decide which cases should be referred
to the ECJ without somehow pre-judging their outcome.®** A second
solution would be to give the European Commission the right to refer
pending ECtHR cases to the ECJ. The ECtHR would then, while awaiting
the ECJ decision, temporarily suspend the proceedings. However, the ECJ
review would in its entirety be dependent on the discretion of the

%29 |mmobiliare Saffi v. Italy, Application no. 22774/93

%30 |bid., para 42

%31 |ock, EU Accession to the ECHR: Implications for Judicial Review in Strasbourg, p.
792

%32 bid.

%% |bid., p. 793
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Commission. Ultimately, these issues are tainted by ambiguities and have to
be clarified by the accession negotiation.

As established above, the system of preliminary rulings in Article 267
TFEU is an important and integral part of the Union legal order. The issue
whether such an instrument could be added to the ECJ — ECtHR relationship
has been discussed. This would indeed contribute to a coherent
interpretation of the ECHR by the ECJ and the ECtHR. However, the result
would be that a clear hierarchy between the courts is established and this
may have implications on the role of the ECJ as the highest court in the
Union.*** Furthermore and in line with what has already been discussed, the
Union would be favored in relation to other high courts of the contracting
parties which do not enjoy such an opportunity. In addition to this, the
proceedings could suffer from delays since a reference to the ECJ by a
national court takes a long time to be answered. If yet another reference to
the ECtHR was possible, an applicant could face an unreasonable long
process which could therefore cause a serious detrimental effect. Another
question with importance after an EU accession to the ECHR is whether the
inter-state complaints provided for in Article 33 ECHR should be applicable
for the EU and its Member States, i.e. could the EU or a Member State refer
an alleged violation of the Convention by the EU or another Member State
to the ECtHR? It has been argued that the simplest and best solution is to
exclude all inter-state complaints between the Member States of the
Union.?* This would indeed deny the ECtHR a number of cases. However,
considering the fact that a complaint can still be made by an individual
applicant and that there has been a restricted number of such cases before
the ECtHR any negative impact would in fact be limited. It should also be
mentioned that this, in respect to what has been discussed earlier in this
essay, would not favor the Union in relation to other contracting parties
since Article 55 ECHR or an explicit reservation in the accession agreement
could exclude inter-state complaints for all contracting parties.

It should be emphasized that the actual negotiations of an EU accession to
the ECHR initially could be perceived as lengthy and time consuming. First
and foremost, the European Commission has to negotiate an agreement on a
specific given mandate whereupon the approval of the Member States, the
consent of the European Parliament and the ratification of all contracting
parties of the EU and the ECHR has to be secured.®*® Certain questions
concerning the EU accession was addressed by the CoE in June 2010.%*" In
this document it is established that Protocol 14 ECHR itself is not sufficient
to allow accession because its modalities remain to be negotiated by the EU
and all CoE Member States and that some accession modalities will require
further technical amendments to the ECHR and its additional protocols
whereas others may be settled in complementary agreements between the

%% bid., p. 794

% |bid., p. 797

%% Bergstrom & Hette, op. cit., p. 109

%37 Accession by the European Union to the European Convention on Human Rights,
Answers to frequently asked questions, 1 June 2010, Council of Europe
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CoE and the EU, the Rules of the Court or in Committee of Ministers’
resolutions.®*® It was further on emphasized that an accession will only be
legally possible “if and when further amendments to the ECHR concerning
the modalities of accession will have entered into force”. Also, the EU will
have to express their consent to be bound by the key accession modalities,
which will require, as described above, formal consent by national
Parliaments as well as the European Parliament. The CoE also stated that,
”from a political point of view, the link between accession and incorporation
of the EU Charter must be maintained in order to ensure a coherent
application of human rights law all over Europe. The period between entry
into force of the Lisbon Treaty, on 1 December 2009, and effective
accession should therefore be as short as possible.” Therefore, it was
established that the legal texts setting out the modalities of EU accession
should be finalized by 30 June 2011 at the latest. From an EU perspective
the work of facilitating an accession is progressing. On 17 March 2010, the
Commission proposed negotiation Directives for the EU accession to the
ECHR. Furthermore, on 4 June 2010, the Justice Ministers of the EU
Member States gave the Commission the mandate to conduct the
negotiations on their behalf. The negotiating mandate in the Draft Council
Decision authorizing the Commission to negotiate the Accession Agreement
of the EU to the ECHR has been confidential and was not made available
for any scrutiny.**® However, a partially declassified version has been
released. The European Council established, after giving due regard to
Article 6 TEU and Protocol 8 related thereto as well as the Recommendation
of the Commission, that, as stated in Article 1 of the decision, “the opening
of negotiations on behalf of the EU in order to agree with the contracting
parties to ECHR to the accession of the European Union to that Convention
is authorized”. Article 2 nominates the Commission as the Union negotiator.
It is further established in Article 3 that the Commission should conduct the
negotiations in consultation with the Working Party on Fundamental Rights,
Citizens Rights and Free Movement of Persons, as the special committee
appointed by the Council, in accordance with Article 218 (4) TFEU. The
Commission should also report regularly to the special committee on the
progress of the negotiations and shall forward all negotiating documents
without delay to this special committee. In conclusion, the wheels are in
motion, but there is still work to be done until a formal accession of the EU
to the ECHR s a reality.

%% |bid., p. 8

339 Council Decision authorizing the Commission to negotiate the

Accession Agreement of the European Union to the European

Convention for the protection of Human Rights and Fundamental
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6 Conclusions

When contemplating a suitable title or subtitle for this essay, From Stork to
the Lisbon Treaty would indeed cover the entire spectrum of the objective
and contents of the thesis. Nevertheless, by using that type of rhetoric one
might readily get the illusion that the protection of fundamental rights
within the EU was developed in homogenous step-by-step fashion. This is
however not entirely true. Ironically, one may argue that the substantial
protection of fundamental rights stands rather unaffected despite the large-
scale activity in this area. As this examination has showed, startlingly few
substantial rights and means of protecting them have been added during the
fundamental rights development in the Union. Instead, the ECJ early
established the existence of fundamental rights as general principles of EU
law and hence also the sources from which they derived, thus enabling the
possibility to invoke fundamental rights as a central instrument of the Union
legal order. From that point on, the question was not if the protection of
fundamental rights was to be an integral and momentous part of EU law but
rather how and to what extent. Therefore, it is possible to contend that the
development of the protection of fundamental rights within the Union
merely has been a matter visualization and legitimacy, albeit with a
significant importance. In one sense it is almost possible to argue that there
has been an inherent protection of fundamental rights in the Union already
from its inception, yet only after a daring excursion of the EJC was this
confirmed. This chapter will analyze the findings of this thesis in relation to
its purpose — examining to what extent the protection of fundamental rights
within the European Union has been strengthened and the added value of the
development in this field.

A number of early cases before the ECJ, described in this thesis, were
central in the development of the protection of fundamental rights. Notable
among these are the Stauder case, the Internationale Handelsgesellschaft
case and the Nold case. They were all part of the EU judiciary response to
the forces among the Member States calling for a clarification of the
relationship between the supremacy of EU law and the fundamental rights
guaranteed in the constitutions of the Member States. By giving the
fundamental rights the status of general principles of EU law and by using,
inter alia, the constitutional traditions common to the Member States as a
considerable source for the general principles the potential conflict between
Union law and the “inviolable” fundamental rights of the Member States
was avoided. Despite the fact that nothing in the Treaties establishing the
Community explicitly mentioned the fundamental rights, the ECJ had
nevertheless developed an own human rights agenda. When collisions
between the values on which the Union was based, the fundamental
freedoms, and the fundamental rights occurred the ECJ applied the principle
of proportionality by letting a fair balance test decide which right or
freedom that would prevail. Germany was one of the Member States that
early opposed the Union approach to the protection of fundamental rights.
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Its Constitutional Court ex officio reviewed the validity of specific Union
acts in the light of German national fundamental rights as long as it deemed
the level of protection of fundamental rights within the EU inferior to that
guaranteed by the German Constitution. The German affection to the
protection of fundamental rights within the Union culminated in 1999 when
the Charter of Fundamental Rights drafting procedure began under the
supervision of the German Presidency. Prior to the establishment of the
Charter, treaty provisions acknowledging the protection of fundamental
rights within the Union were added by the TEU and the ToA. Article 6 TEU
established that the EU should respect the fundamental rights and Article 7
TEU added the possibility for the European Council to suspend specific
rights of a Member State if it is found responsible for a serious and
persistent breach of the principles in Article 6. I contend that, when
contemplating the fact that there was prior to this development no legislative
confirmation of the protection of fundamental rights within the Union, this
is indeed a noteworthy moment within the context of this development. The
purely political character of Article 7, only enabling the Council to act, is
also notable. It is furthermore remarkable that Article 6 TEU did not confer
any explicit obligations to the Member States, it concerned only the Union.
However, the obligations of the Member States, that also were established
by the ECJ, to respect fundamental rights “when acting within the scope” of
Union law was introduced, albeit in a slightly different way, by the EU
Charter of Fundamental Rights.

The Charter of Fundamental Rights was proclaimed in a period to some
extent characterized by a human rights renaissance. There were however
many reasons for why the implementation of an EU fundamental rights
catalogue took place at this point. One of the crucial aspects was the need to
enhance EU legitimacy as the Union had to demonstrate itself as committed
to the principles of good governance. The establishment of a Charter was
therefore, according to me, much needed. As it has been argued, it is indeed
difficult, not to say impossible, to lead by example without setting an
example. A Charter would, in this aspect, lead to dual benefits. Firstly, it
would display the Union’s commitment to the principles of human rights
and thus enhance its legitimacy. Secondly, it would act as a source of
inspiration and an efficient tool in future human rights missions of the EU.
The Union is indeed a normative power on the international arena and in
need of credibility in order to operate as a human rights promoter.
Furthermore, it is equally clear that the imminent enlargement of the Union
and the rise of far-right parties in Europe contributed to the will to visualize
fundamental rights. It is true that the Charter, at least in the eyes of the
drafters and from a political point of view, merely represented a codification
of existing rights and thus only reaffirmed the obligations of the Union
deriving from the case law of the ECJ. However, it is important to not
underestimate the potential effect of visible fundamental rights. Even if a
visualization of fundamental rights mainly would enhance the EU self-
image and distinctly define the Union as an organization of democratic
principles and values, one cannot rule out that individuals, who otherwise
would face a complex web of ECJ case law, could benefit from the
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enactment of a fundamental rights catalogue. In my view, the will to
visualize fundamental rights and enhance the legitimacy of the Union is
characterized by the transparent drafting procedure, seemingly lacking any
hidden agenda. In addition to the transparent procedure, a novelty in this
context, the inclusiveness of parliamentarians and to some extent NGOs and
CSOs contributed to a document supported by a broad and vast majority of
the stakeholders. | contend that the drafting procedure itself does have an
enormous impact on how the Charter would be perceived and, at the end of
the day, on how visible the fundamental rights would be. A high profile
drafting would most certainly equal a high profile Charter. De Burca has
stated: “what the Presidency chose to do was to seize the initiative to launch
something which would constitute a high-profile move as far as human
rights and the European Union was concerned, but simultaneously which
would not, in its view, introduce any concrete policy changes nor alter
anything significant within the existing legal, political and constitutional
framework”.>*° One possible disadvantage of including a considerable
number of participators in the process is the impending need of
compromises. Indeed, certain compromises regarding, inter alia, the
preamble of the Charter and the existence of an explicit reference to the
ECtHR case law occurred. However, if this is an expression of the collective
will, an inclusive process would nevertheless be advantageous. Once the
Charter was proclaimed, legal certainty would be improved it was argued.
Undoubtedly, fundamental rights were made visible but at the same time a
period of uncertainty of its legal status followed. Questions of its legal value
as well as of specific interpretations of its provisions arose. The ECJ
relinquished from referring to the Charter for a long time, despite the fact
that other parts of the EU judiciary used it as an instrument for its
argumentation. Since the Charter later on became legally binding I will not
immerse myself in issues relating to this, but rather note that, even if the
exact interpretation of the Charter suffered from the silence of the ECJ, the
references from, inter alia, Advocates General, the CFI and the European
Ombudsman still made the Charter a document of significant influence.
Another aspect concerning the added value of the Charter is the recurrent
assertion that it does not add anything new to the legal order of the Union,
which, as emphasized throughout this essay derives mainly from the
provisions in the ECHR and the constitutional traditions common to the
Member States. | found this statement too categorical. The provisions of the
Charter and their phrasing were based upon several sources and inspired by
contemporary values and demands of the modern society. Also, the Charter
contains rights specific for the EU, visible rights that now enjoys its
protection in a fundamental rights context and safeguards the rights of
individuals in relation to the EU bureaucracy. It is furthermore clear that the
Charter, to some extent, has to be regarded as a living document open for
the interpretation primarily of the ECJ and moreover subject to future
changes and amendments as well as dependent on other Treaty changes and
amendments. This is important when assessing the criticism of certain
provisions of the Charter, such as Article 21 (2).3*! The Charter as it now

%0 De Burca, op. cit., p. 129
1 See p. 30
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stands is not the final acquis of the Union providing protection of
fundamental rights, on the contrary further development is highly likely.
Moreover, hesitation concerning the application of the Charter and the lack
of clear and precise provisions in relation to activities of the Member States
could constitute a detrimental effect on legal certainty. From the wording of
Article 51 (1) as well as the explanatory comments to the Charter it is
difficult to in detail foresee all situations where Member States acts and
measures could be reviewed by the provisions in the Charter. Even though
all EU Member States are contracting parties to the ECHR, situations might
occur when the Charter is providing a higher standard of protection than the
ECHR and thus when this higher standard only applies to situations when
the Member States are “implementing EU law”. Therefore, whether the
Member States implement national law or EU law, the applicable standard
of the protection of fundamental rights might be different. Nevertheless,
apart from a detailed examination of the provision of the Charter, this thesis
has established that the Lisbon Treaty did fulfill the aim which already from
the commencement of the drafting process was the primary objective of the
proposed Charter; a fundamental rights catalogue included in the Treaties.
The enhanced visualization of fundamental rights was achieved. The
application and interpretation of the Charter, now a legally binding
document, will be further clarified by the future case law of the ECJ.
Unfortunately, the credibility of the Charter as a document of high legal
value might be harmed by the “opt out” of three Member States, United
Kingdom, Poland and the Czech Republic. Even if the exceptions granted
these states will turn out to be of insignificant legal importance it
nevertheless illustrates that the Charter itself was not as highly prioritized as
other aspects of the Lisbon Treaty. In turn, that could be perceived as an
implicit statement that the contents of the Charter are protected elsewhere in
EU law, i.e. by the general principles and not in the urgent need of
legislative confirmation. Also, the far-reaching idea of constitutionalism
within the Union was embodied in a more extensive way in the failed
Constitutional Treaty. The Charter was incorporated as an own section with
an amplified attention. This was however not adopted by the Lisbon Treaty
and it is therefore possible to contend that the symbolic value of the Charter
to some extent was reduced. Lastly, the fact that the Charter mainly codifies
already existing Union law does not mean that it is without any added value.
A legally binding Charter would limit the discretion and the scope of
interpretation of the ECJ and thus “fixate” the protection of fundamental
rights. In addition to making fundamental rights visible, legal certainty
would, in this aspect, be further enhanced. The impact of the Charter is very
well illustrated by the fact that its contents, even prior to the Lisbon Treaty,
was used by more and more individuals as crucial arguments in proceedings
concerning fundamental rights issues. This alone proves the effect of the
Charter as a tool making fundamental rights visible for individuals all over
Europe. Moreover, in the ongoing enlargement process with new Member
States not possessing the legal traditions of a developed protection of
fundamental rights, a common Charter which expresses the values of the
Union in a visible manner is much needed.
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“There is no point in reinventing the wheel” — Indeed, a main issue when the
second important institutional development in the 21th century in regard to
fundamental rights protection in the EU, the Fundamental Rights Agency,
was established was whether this would constitute a duplication of the work
already being done by the CoE. Throughout the founding process not least
the CoE explicitly pointed out the importance of not duplicating the
mandate and scope of action of the monitoring bodies of the Council of
Europe. Even though an EU monitoring agency with a mandate to monitor
and review acts of the Member States indeed would enhance the legitimacy
of the Union and strengthen the protection of fundamental rights, it could
also serve as detrimental to the overall protection in Europe and thus not
provide any added value. As stated in paragraph 11, Resolution 1427 of the
Parliamentary Assembly of the Council of Europe: “Avoiding duplication is
not only a matter of upholding the pre-eminent role of the Council of
Europe in the protection and promotion of human rights in Europe: it is first
and foremost about the vital interest of hundreds of millions of individuals
in Europe in the effective enjoyment and protection of human rights. A
multiplication of European institutions in the field of human rights will not
necessarily mean better protection of those rights. On the contrary, creating
institutions with mandates which overlap with those of existing ones can
easily result in the dilution and weakening of their individual authority,
which in turn will mean weaker, not stronger, protection of human rights, to
the detriment of the individual.” Due to the strict approach of the CoE and
not least due to the difficulties of reaching consensus within the EU the
FRA was given a narrow mandate not covering the actual monitoring of
Member States’ compliance with fundamental rights. As it has been argued,
the FRA is to be considered as a mere rhetoric instrument, focusing on
collecting and analyzing data rather than by decisions and actual judicial
review mainstreaming the practices of the Union and the Member States.
During the Agency’s limited number of active years it has to some extent
been influential on the legislative process in the Union but there are still
considerable uncertainties of its impact on the overall protection of
fundamental rights. The structure and composition of the FRA was indeed
also affected by the complex founding process and the approach of the CoE.
The Paris Principles, developed by the UN, were to some extent considered
when setting up the Agency. | contend that this fact along with others, inter
alia, the representation of the CoE in the FRA Management Board, is
important in order for the Agency to achieve credibility and thus legitimacy
within the Union legal order. Furthermore, it is my belief that since the CoE
makes sizeable efforts in ensuring that new developments within the EU do
not duplicate the work of the CoE bodies, inversely the new developments
within the EU on the area of fundamental rights protections not contested by
the CoE would provide added value. This is an integral part of the mutual
comity that has evolved over the years between the CoE and the ECtHR in
particular and the EU. This mutual comity is perhaps best illustrated by the
Bosphorus case. As it has been argued a future EU accession to the ECHR,
as provided by the Lisbon Treaty, would likely change the Bosphorus
doctrine and end the presumption therein. This is, according to me, a highly
desirable development. With an intact Bosphorus presumption and a
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maintained deferential attitude of the ECtHR towards the EU, the benefits of
an accession will be lost. The accession is yet another part in the EU quest
for legitimacy and an integral step in, by allowing external review of EU
acts and measures, the continued development of the protection of
fundamental rights. However, the negotiations of an EU accession to the
ECHR could indeed be lengthy. It is nevertheless important to use the
momentum of fundamental rights protection gained by the recent
development in the EU. The CoE has also expressed its desires that, from a
political point of view, the link between accession and incorporation of the
EU Charter must be maintained in order to ensure a coherent application of
human rights law all over Europe and that the period between entry into
force of the Lisbon Treaty and effective accession therefore should be as
short as possible.*** The aim, explicitly expressed by the CoE, is to
complete the accession negotiations within 2011. This thesis has presented a
number of issues in need of clarification. The accession negotiations will
have to address all these issues in order to make the future relationship
between the EU/ECJ and the ECHR/ECtHR as fruitful and prosperous as
possible. As Lock has argued: “It is [..] hoped that the negotiators would
strike the right balance between the European Union’s autonomous legal
system and the ECJ’s jurisdiction, on the one hand, and the need for an

effective human rights protection for the individual, on the other”.3*

The development of the protection of fundamental rights within the EU
should, according to me, not only be referred to the legislative apparatus of
the Union. It is, to a large extent, the result of the efforts made by national
courts, commonly constitutional courts as the German
Bundesverfassungsgericht discussed above, when not accepting the
supremacy of EU law as an argument for restricting fundamental rights
protected by the constitutions. Thus, the development has been driven
“backwards”, with the ECJ, although in the driver’s seat, affected by the
pressure and hence in the need of enhancing the legitimacy of Union’s legal
order and the protection of fundamental rights therein. With this in mind,
and when considering the special political characteristics of the EU, it is
rather obvious why Member States actions only in specific cases can be
reviewed as not in compliance with the fundamental rights. The EU is not,
nor will it ever be, a human rights organization. In order to avoid
duplication of the work being done by the CoE bodies and, most certainly,
to prevent any excessive transfer of powers, the Member States will only be
liable for measures and actions in close connection to the EU.

| believe that in the area of fundamental rights protection, one should not
underestimate the importance of “soft values”. It remains unclear exactly to
what extent the protection of fundamental rights has been strengthened by
the development the latest fifty years. It is however crystal clear that the
new aspects of Union law in this area, the case law of the ECJ, the treaty
provisions of the TEU and ToA, the Charter of Fundamental Rights, the

%42 See Chapter 5.2
%43 |ock, EU Accession to the ECHR: Implications for Judicial Review in Strasbourg, p.
798
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Fundamental Rights Agency and lastly but not least the extensive provisions
of the Lisbon Treaty all have provided increased visibility, enhanced
legitimacy and a large-scale symbolic value for the protection of
fundamental rights. Whether any problems of interpretation or of legal
certainty will appear, it is up to the ECJ (and the ECtHR) to further
elaborate on. It is clear that there are still issues that can only be solved and
clarified by the judiciary of the institutions; inter alia, the future relationship
between the fundamental rights and the fundamental freedoms within the
Union (it must here be emphasized that the ECJ has compromised by
establishing that the fundamental rights can prevail over the fundamental
freedoms despite the fact that these freedoms form the very basis of the
Union and constitute an extension of the spirit in the Rome Treaty), the
application of the Charter not least in relation to Member States measures,
the impact of the FRA recommendations and the interface between the EU
and the ECHR after an EU accession. It is clear that future case law of the
ECJ will be decisive in the further development. Despite the fact that the
ECJ seemingly enjoys a narrower scope of discretion, its importance will
not be reduced, rather the contrary. Cartabia states: “Some feared that the
Charter would chill the creativity of the European Court of Justice, but the
result seems to be exactly the opposite. Facts show that the Charter is
strengthening rather than diminishing the interpretative and creative ability
of the European Court.”*** The protection of fundamental rights within the
Union has not developed in a smooth and conflict free manner, on the
contrary many issues have been encountered delaying its implementation.
The Union has nevertheless succeeded to implement a number of significant
measures, providing added value, and all, to some extent, in line with the
size and the importance of the Union, both as a forum of European
integration and cooperation and as a pioneer and a normative power on the
international arena. In that respect, one could readily discern an improved
human rights agenda within the European Union.

%44 Cartabia, op. cit., p. 8
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