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Summary

Private party access to international law, EU’seaxdal (economic)

competences and EU-Russia (trade) relations hadéitmally been rather
controversial subjects. In this thesis, one coaltb¥v an attempt to link the
aforementioned topics together within the areas l&gal instrument of the
EU, namely the Trade Barriers Regulation (TBR).sTpéeculiar regulation
provides EU companies with a trade remedy. UnderfiBR, enterprises
situated in the EU are offered a possibility to to the European
Commission and complain about obstacles to tradethimd markets.

Accordingly, although a simple concept in theohg tights attributed to the
companies cause various issues on several levels.

The TBR provides an indirect access to internatitrzale rules of which
WTO law is mostly considered. It has to be mentibtteat the CJEU has
not allowed WTO law to obtain direct effect in tlegal order of the Union.
However, when a private party submits a complaimien the TBR and
relies on the WTO rules, the CJEU has not seen @moplems with

interpreting WTO provisions. Additionally, the TBIiks to the external
competences of the EU. Conclusively, the EU hasatetka situation in
which it does not allow WTO rules to have diredeef, but nevertheless
has the power to interpret them in the course dR PBocess.

The aforementioned legal background has subsegqueutlinto test vis-a-

vis one of the most important trade partner of Bue Although Russia is
not in the WTO yet, the accession process to thidral trade organisation
iIs about to be finished in summer 2012. AccordindRussia will also

become the subject of the TBR. In the thesis, & haen demonstrated
which kind of trade issues have occurred in the Hildsia commercial

communication and on the basis of that, a currahidpretical application

of the TBR has been tested.

Deriving from the aspects mentioned above, a cemmtuhas been reached.
Firstly, Russia’s accession to the WTO will sigedfintly change the trade
relations between the EU and Russia. Comparedet@ulrent legal basis,
the Partnership and Cooperation Agreement, WTQ@detrforum will offer
a more binding dispute settlement mechanism. Ségomdth the legal
background of the WTO, EU companies acquire a mdesbased access to
Russian market, which would be achieved inter thraugh the TBR. This
legal instrument has been briefly tested in thésth on the four model trade
disputes between the EU and Russia to illustradatt that the TBR would
be a useful tool in contesting trade barriers irs$Ra once the country has
acceded to the WTO. This should be seen as an itippo® the current
situation where the EU companies do not posseéisisuat legal protection
with regard to Russian market.



Preface

As a confession, | have to admit that this theas lieen a challenge. And at
the same time a fascinating task in the writingcpss of which | often
found myself separated from 'the real world'. lad{d was trying to get out
of the legal mazes that had surrounded me. Howévieas all been worth
it, since the knowledge | have acquired is priceles

I think it is necessary to devote a few words aom tibpic. | continued with

my research that commenced with my bachelor's gheasil | developed it
further in the desired direction in this thesisislanother step in improving
my knowledge on my field of interest, which could Hescribed by the
areas of international economic law and EU exteesahomic relations. As
could be seen, a special attention has been a#dlia Russia in discussing
those legal subjects. The research of these tipiost easy. However, they
are challenging and challenges are the impelldoeggor me.

Nonetheless, no fruitful research can be done withwspiration. Although
some of it is already there inside me, | have aeguadditional inspiration
from the life and people around me. Those people Wwhave in mind
should already know that. Nevertheless, | owe \srgcial thanks to my
family who have tolerated my moodiness when theaeh was not going
so well. Tanud teile vdimaluste ja toetuse eeSio, | want to sayack for
Lund and my friends from there — you are largelypkame for me being a
person as | am today. Last but not least, | waldkel o thank my supervisor,
because she gave me the freedom — which | of cauged until the last
minute — to work on my thesis as | wished. And mdes not to forget
anyone — thank you too!

Adavere / Tartu / Lund, 2012
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1 Introduction

‘We have always found the Irish a bit odd. Theysefto be English.’
Winston Churchill

To quote Churchill’'s view on the Irish may seemaastrange start to this
thesis. Whichever the background of this quotatisn it nevertheless

interestingly illustrates the topic of this papeo.t By bearing in mind the
theme of EU-Russia relations in a wider contextather philosophical

guestion concerning the specific issue in this aede arises: is the EU’s
Trade Barriers Regulation (TBR) another attempneike Russia behave in
a way as we do in the EU? In other words, couldEheopean view on

international trade law, which is among other lagatruments reflected by
the TBR, be considered objective in a sense thshould be normatively
acceptable at least for the majority of the suljant international law?

Accordingly, if the latter is found feasible enougtould it serve as a
justification to constrain Russia to comply witlosie values? By expanding
the approach even more and paraphrasing the ghetepnfrontation of the

West and the East could be strikingly illustrated the aforementioned
Churchill’'s saying — we have always found the Rarssia bit odd, they
refuse to be Western.

The TBR will be elaborated in more detail below,t bt could be,
nevertheless, stated shortly at the outset thatatlegislative act of the EU
that offers an additional legal remedy to tradidbrprotective trade
measures for the EU enterprises so that they coaise objections
concerning trade barriers on the third markets.sTtivbe EU has created a
framework in which they allow companies indiredibyaccess primarily the
rules of WTO. Accordingly, the EU considers thisnki of approach
reasonable to tackle trade problems on the non-Edvkenh With that,
however, many controversies may be spotted. Fjrbtbyv is the private
party access to international law generally undext? Secondly, should the
values that the EU wishes to establish outsidéadtslers be acceptable to
other international entities? Thirdly, how do theerall relations on the
global level link to the unilateral actions of ti8J? The number of
questions is probably not limited and it is not gibke to address them all,
because, in the opinion of the author, there cabeotlear-cut answers in
this debate. Nonetheless, what could delimit tlibeeghts is an endeavour
to strike a balance in as many aspects as condeiv@kriving from the
foregoing, researching a single legal instrumenino&d be conducted
without a wider context in mind.

This brings us back to have a look at the so-cdligdoicture. Purportedly,
the quest for supremacy seems to be an everldgiimgon the international
level. The need to control the situations coulddfare be claimed to be an
integral part of global relations. By borrowing ancept from the field of
economics, the ones interested in worldwide mattensld see that the



‘market forces’ have, to some extent, shaped thaliequm between
political powers. The latter is dependant, for amse, on military power,
size of the country and historical background. Adoagly, for example,
small states do not have as much say as the large @o. The strife is,
nevertheless, not only evident in the latter retaj but also between the
superpowers. Herewith, the modified quotation leadsat least to one
presumption — an encoded opposition of the West Hra East is
perceptible.

Consequently, a voice from the Western side cowmdgdiypme that the global
legal order understood in the West is the correet and hence, Russia is
often infringing the rules of (objective) interratial trade law. Although the
notion of an objective international law is subjexturther, probably never-
ending debates, a popular stance in the West séerhe that Russia is
regardless of the lack of a homogeneous understgradiinternational law
a notorious violator of those rules. Yet, thosdelastatements could be
challenged also due to the author’s backgroundghvisi, after all, Western.
Hence, the opinions provided here might be sliglilysed, because the
author cannot speak from the Russian point of viAwvthe same time,
would it be possible at all to get closer to thathrconcerning relations with
Russia regardless of the speaker’s ‘side’?

While aiming at simplicity as much as possible il these rather
philosophical discussions, it should be explainkdaay in the beginning
that in the opinion of the author, there are narcknswers to the questions
concerning international trade law and regardingtiens with Russia in the
legal framework. Still, the author finds it worthg try and test the ideas
presented above through an EU’s TBR-approach taswvgsdrade partners,
including Russia. The latter is chosen to be tlpaan this research. Even
if the approach is European, it aims at understapdihe issues as
objectively as possible.

For establishing the foregoing, we need to staninfithe beginning. The
research concerning EU’s external economic relatiosra-vis Russia as an
example of EU’s trade relations from an internaioeconomic law

perspective started largely three years ago fomttibor. Interim results of
the study were expressed in his bachelor's theBi®re, the author built his
argument on the presumption that the EU-Russi& traldtions do not stand
on an equal partner basis. Through the analysighefPartnership and
Cooperation Agreement (PCA) in light of the traddations and trade
disputes, the author concluded that the EU-Russ@nneercial

communication is not based on firm legal grounds,i largely influenced

by politics. Accordingly, dissenting opinions orade are not effectively
solved due to the lack of binding dispute settlermachanism. Hope was

! Kristjan Aruoja, ‘Legal Aspects of Russia’s TraBésputes with the European Union’
(BA thesis, University of Tartu 2010) <http://www.ee/ABVKeskus/sisu/
publikatsioonid/2010/pdf/Aruoja.pdf>.



expressed that Russia’s accession to the WTO wehaddge the status quo
in trade matters.

The current paper is in many aspects an expansithe grevious thesis and
it takes into account earlier findings with a pweoof building a new
approach, thus providing another dimension to ttexguing research. In
this research, Russia’s accession to the WTO igmaad to be completed in
mid-2012 and hence an additional view is providetight of the following
hypothesis: will the WTO alter EU-Russia trade tielas with regard to
private party rights? This is analysed through TR and therefore not
only the state-level is considered, but also théttlee companies.
Subsequently, the question is about the issuegpatahtials of the TBR in
applying it to Russia once it has acceded to th@OWT

1.1 Purpose

As already implied above, the primary purpose of thesis is to analyse a
legal instrument of the EU and to see its possdpelication to trade
relations with Russia — as opposed to the currexgtkwegal protection of
EU companies in Russia, would Russia’'s WTO memligelishcooperation
with the TBR improve the status quo? However, apr@gch like that
reveals a set of issues related to this purporteidiple test. Hence, the aim
is to acknowledge the matters, debate over themifapdssible, provide
suggestions in overcoming them. A wider purposehef research is to
provide an opinion of the influence of WTO accessio the EU-Russia
communication — would this event add more law aolérrelations?

In order to justify the purpose, the simplest ¢ieation would probably be
that it is just fascinating to explore Russia frmarious angles. Among
other means, legal research is one option. Adniyttédis quite clear that
on the international stage, legal matters are noélp about law, but also
mixed with, for instance, politics. Relations witRussia constitute no
exception in this regard since the law-orientedreggh to ‘the Bear’ is
often accompanied by unpredictability and politicalinsiderations. This,
however, should not intimidate one from makinggalesffort.

Even though the previous thoughts may lead onedsume that the thesis
is only dealing with Russia, it is not so. Russiased here as an example of
the external economic relations of the EU. As nerdd above, the main
idea behind the current research is to analysguaion in the legal order
of the EU — the TBR — and see its possible wayspglication to trade
relations with an extremely important partner o¢ BU — Russia. Hence,
the thesis is from the European perspective. Maeoas could be seen
below, it is not ‘easy’ to use the TBR in relationsth Russia mainly
because the latter is not in the WTO. At the tinievating these lines,
Russia has already received an invitation to jben\WTO and has virtually

2 ibid 37-39.



become a member of the world trade club, onlyicatifon by the Eastern
partner is still required.

Deriving from that, the thesis is currently, stgcspeaking, of a theoretical
nature. Yet, once Russia ratifies the necessaryrdents and becomes a
full member of the WTO, this research will autornally gain a practical
value. The author admits the possibility of nonficdtion, but the overall
intention is to examine the potentials of the emgtEU legal regime.
Additionally, the analysis could be used as a pajjaide in developing the
future bilateral relations and making them legaitypre transparent and
more binding in essence even without the WTO. Hareas Russia and its
partners have agreed on the conditions for joitimgWTO, there should
not be considerable setbacks with the ratificaéibher.

Having a look at the title, one might conclude ttias research is strictly
business-oriented, because it brings to the frémt interests of EU
companies in achieving unrestricted access to tiesiBn market. To refute
this approach, the quick answer is no, it is namétheless, it is true that the
author has practical considerations in mind whilealgsing a legal
instrument. Namely, laws, in the best understandihthe author, should
aim at providing legal certainty and attemptingstaoothen the relations
between the parties. Simply expressed, law shoalkienmatters easier, not
more complex. According to that, it is importantsee how a single legal
instrument, the TBR, could add to this general ghtdre precisely, if the
EU has decided to draft this kind of legislationiia legal order, there
should be benefits arising from it for the subjeatghe instrument under
discussion. For that reason, the purpose of thesighis to see how
effectively the European companies (i.e. compasiésated in the EU)
could enforce the TBR for a smooth functioning ofastricted trade on the
third markets (here, Russia) and through that,eseha maximum economic
benefit. Thus, the aim is to see the ‘added vatiighe TBR in attaining
international trade environment, which is not digd by measures that
could affect free competition. In other words, hbelpful is the TBR in
contributing to the abolishment of trade barriers?

As was said before, the thesis is not only abowaf companies’ business
interests. The author would like to grasp how ti&RTand the EU in

general deal with the external world, at the same bearing in mind that a
single legal instrument is only a small particle aflarger system and
therefore not capable of describing the EU’s exkrelations thoroughly. It

Is not difficult to argue against the opinion thatiernational law is purely

composed of law. On the contrary, it consists d@fedent other fields like

politics and economics, not to forget history. Teader could see below
how the TBR is being restricted in action precidadgause of other fields.
Accordingly, another purpose of the thesis is te aed describe the legal
tool as much as possible in a wider perspectivéniginational law and

relations.



Last but not least, even if an educated readeledkih the field might find
familiar pieces of knowledge from this researcle, tibpic itself has not been
analysed nor compiled, at least not known to thtbayin a way done in
this thesis. Because of that, the discussions bplowide a new chapter to
the general study of EU-Russia relations.

1.2 Scope

Although it would be truly interesting and fascingtto try and catch the
topic in its entirety, some limitations still hate be set. Simply put, the
thesis is about the criticism concerning legal Kegylation of trade
relations between the EU and Russia. In order emdbhis statement from a
chosen perspective, the array of subjects is lmarget to the TBR. A study
of this legal instrument in the framework of EU-Riastrade relations will
serve as an example of how the EU has regulatedtésnal procedures on
external trade matters. Thus, the thesis is limitedEU companies’
possibility to rely on the TBR in tackling marketcass issues in Russia.
The latter is connected to the predicted RussiarOvdtcession and hence
the procedure under the TBR is particularly neagskabe understood for
any future issues in the field of trade. The TBIRsides other means of
handling trade problems between states, illustratggocess of litigation
from a different angle than traditional state wsigistate actions. Hence, by
having a limited but innovative glimpse at the EUsRia trade relations, the
examination of TBR still allows the author to dissuhe wider perspective
of the bilateral communication. The following paraghs explain what is
included in and what is excluded from the research.

Firstly, as the approach of this research proc&eds the perspective of the
companies situated in the EU, their interests aeéniy in focus. That
corresponds to the spirit of the TBR itself asintils the so-calledocus
standi under the procedures of the regulation inter ti&U enterprises.
However, a will to grasp the so-called big pictprgs those interests in a
wider context. The author believes that issues eciea to the TBR could
reflect to some extent the problems in a broadalesd@hus, the TBR is a
way among others to analyse trade relations bettfeeBU and Russia.

Secondly, it could be noticed from the previoust tthee thesis does not
cover the procedures at the WTO. This is intentidmecause the ‘centre of
gravity’ in this research is still, as already menéd, the TBR. Illustratively
described in light of the current topic, the compu by the European
companies provide input to the TBR, following whittte processes inside
the TBR in relation to the market access issuddussia generate an output.
Surely, since the focus is on the TBR, aspectdaritss scope, for instance,
the substance of WTO, will only be described askgamund information
where necessary. Admittedly, although the WTO dmspsettlement
procedure might constitute an important part of TB&, it is not always a
decisive factor in relation to the TBR procedurgeit though the WTO is
not analysed in detail, essential aspects for tleke s of the
comprehensiveness of the research are still destrithat includes possible



analogies in cases taken to the WTO under the TiBRpsocedural time
frames as essential factors for the companies.

Overall, the limits of the research remain withime tTBR with necessary
additional information for broader illustration tife matters connected to it
such as EU external competences, WTO implicationfuture EU-Russia

relations, issues concerning effective enforcemeift the measures
implemented for simplifying private party accesswd O law and general

comments on economic cooperation between the twessin order to pave
the path towards the purpose mentioned above,dll@mving summarises

the approach and limits.

Firstly, the examples of trade disputes illustrgttissenting opinions in the
field of trade between the parties originate frame EU member state—
Russia opposition. Secondly, in light of the foregoe Russia is treated as a
new example in the external economic relationshef EU regarding the
possible future applicability of TBR to this intelation. Thirdly, procedural
aspects will be described principally on the TBRele not concerning the
WTO process. Fourthly, the previously opened themak basis will be
applied to the model trade disputes. Fifthly, caemns with regard to EU-
Russia trade relations resting on the analysisvlprovided and opinions
given.

By stressing the aim once again, the thesis, asgurnhat the Eastern
partner accedes to the WTO, is primarily about plossible new trade
remedy for the EU companies active on the Russiarkeh Additionally,
the author wishes to express its view on the aspeuttonly relevant in the
TBR context, but also more broadly concerning Elss$ta legal relations.

1.3 Methodology and structure

The method of unpacking the topic in hand is ielftstraightforward. For
building a solid basis for the application of thBR, the examples of trade
disputes between the EU and Russia need to be eadnitollowing that,
an analysis of the TBR itself is essential. Lastiyprder to offer some value
with the research, the trade disputes have to bkedi to the legal
instrument, namely the law has to be applied tsehmodel trade issues.
That is how the author has approached the topic.

Firstly, the chosen trade disputes should represetitenough how issues
in trade between the EU and Russia may emergeurneg that the current
legal framework does not live up to its expectati@oncerning bilateral
relations, the overview of the trade disputes mtediin this thesis not only
shows the shortcomings of the system, but alsoatsweider non-legal
issues in the affairs. The model disputes geneftiligtrate the status quo
with regard to the lack of mutual understandingbitateral commercial
communication.



As it became evident once again (a similar probilemsarlier research), it is
rather difficult to find detailed information abodisagreements in trade
concerning the EU member state—Russia oppositionthe author has
selected trade issues, which have received morerage in analyses. As a
result of that, four model trade disputes were eho®oland-Russia dispute
over agricultural products, Germany-Russia disputecerning overflight

tariffs, Finland-Russia dispute in relation to tenbtariffs, and Estonia-

Russia ‘hidden’ trade sanctions after the BronZei&omonument crisis.

Since every trade dispute is unique in natureetiemo practical point in

trying to analyse all possible disputes and incladery possible provision

from the international agreements to the studyaftmbuting the research a
better representability. Hence, the four trade utisp described in this thesis
bear an aim of giving an idea what kind of economies the EU member

states have had with the Eastern partner.

Secondly, the TBR comes into play. Having acquitkd knowledge
concerning the status quo of EU-Russia trade oglatand the model trade
disputes between the sides, the reader might waask — but what could
someone whose rights have been infringed do in ausituation? To start
with, it is necessary to find out if there is adédasis for suing someone.
For instance, Russia’s trade partners have clatim&dRussia is infringing
international trade law, but as it has occasionalppeared, there lack
provisions to back those allegations, because Russhot a contracting
party to a specific agreement (e.g. WTO treaties) leence the law does not
apply to Russia. As relations between states ayelated by international
law, it has to be acknowledged that legal grourgdcmainly derive from
that branch of law. The problem here is the actessternational law by
individuals and companies. To overcome this, thehabladopted a law that
provides the companies with at least an indirecttaxd with one field of
international law — we are talking here about tleRTand the WTO law.
The second part of the thesis, therefore, deals thé functioning of a legal
instrument of TBR.

In analysing the TBR, its nature will be discussed an overview will be
given of the procedure under that law. The studguablBR could be

roughly divided into two spheres — one that inchidgernal problems on
the EU level concerning the competences of the reekiernal matters and
another that deals with external practical issfe§BR that might emerge
on the markets of third countries. The former oé tbpheres will be
discussed briefly by bringing out only the corensbamts. Since the latter
sphere is directly related to the research questitive benefits of TBR for a
single company doing business outside the EU —ilitbe given greater

attention.

Finally, the aforementioned parts of the thesid lél pieced together. The
model trade disputes are used as an input for rdlyreheoretical

application of the TBR in relation to possible cdampts of EU companies
concerning trade barriers on the Russian marketetstandably, it is a

10



subjective evaluation, but nonetheless, it alsoiemobjective weight. In
light of the four trade disputes, the analysis emtiates on the prospect of
forming a smoother business environment on the iRugwarket for EU
companies with a legal backing. As a conclusioe, dathor assesses the
possible new opportunities (‘possible’ because Russformally not in the
WTO yet at the time of writing this thesis) frometperspective of his own
view, which is based on the aspects described is ttiesis and in the
previous research.

1.4 Sources

In order to provide a ‘timely’ overview of the tapiinformation as recent as
possible is used. This is not always conceivalie,iristance, due to the
restrictions in accessing documents about the faatlisputes; hence, other
critically assessed sources are used. Since tieedops not involve, strictly

speaking, any analysis of theories, but rather @ntebating over practical
issues, the sources are corresponding.

Firstly, accessing materials concerning the tragputes proved to be rather
complicated. Because of that, the facts of theetrdidputes are acquired
from the few analyses available to the author. &smme of the disputes are
still ongoing and in case of some disputes it iglha tell if they have had
an official final solution at all, materials connarg them are usually not
made public. Hence, the circumstances concernisgutes have to be
obtained from secondary sources. Since the economwes are only for
illustration purposes in this thesis, not for maksubstantial conclusions
about trade disputes as such, the chosen soureesifficient for building
the argumentation on them. Accordingly, becausetmade dispute is
identical to another, it is, therefore, possiblebtse the evaluation of the
TBR on general characteristics and principles o tinade disputes
appearing in the selected cases.

Secondly, having read articles and additionaldiiere, the author concludes
that they describe the TBR in quite a similar wapaerning the essence of
this regulation. This could mean either that theotars understand the TBR
similarly or the works have been descriptive ratliean analytical.
Whichever the reason may be, for the sake of pnogica thorough
overview of the topic, important aspects of thoséclas have been
abstracted here as well, accompanied by the asaly¢ihe regulation itself.
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2 EU-Russia trade relations

In today’s Western society, it is thought and, toestain extent, generally
accepted that free international trade works inodavof everyone. Of
course, this statement has both supporters andchepfg Nevertheless, as a
foundation of the modern trade, the GATTan underlying multilateral
agreement on international trade, is precisely dbase the understanding
that global trade is valuable and the returns fibmverweigh the losses
involved? Centred in David Ricardo’s comparative advantdgmty, the
value in international trade is established througgecialisation and
unrestricted exchange. The latter idea is reflectede WTO system, which
has the GATT integrated in it and where it is bed that every trade
barrier would work against that long-term aim afdrcommerce emphasised
by the comparative advantage theory. Accordingllyobstacles to trade
should be abolishel.

It could be questioned why trade is important htespecially when talking
about politics. It is strikingly expressed thatade is about money, and
money is a powerful instrument to foster politicalations’. As trade is an
influential tool, it has both encouraging and puimg qualities; it could be
used as a ‘carrot’ and as a ‘stiékThose contradictions, not surprisingly,
also appear in trade relations between the EU amskiR However, the
question is how much law could be seen in inteomati relations?

2.1 A glimpse at the trade relations

Regardless of how trade is used in relations, titergonnections in these
matters cannot be underestimated. From one sidssi&is the third trade
partner of the EU, following the US and China. TBastern companion
holds 9,5% of the total share in the ‘record-kegpiof all EU’s trade
partners, compared to 13,8% and 13,3% respectoidlye two first ‘spots’.
From another side, the EU is by far Russia’s mogiartant trade fellow

% General Agreement on Tariffs and Trade (1947)ApSil 1994 @s amended bGATT
1994)) LT/UR/A-1A/1/GATT/2 <http://docsonline.wtag> (GATT).
* Andreas F. Lowenfeldnternational Economic Lay2™ edn, OUP 2008) 3.
® ‘Concept in economics that a country should spieeian producing and exporting only
those goods and services which it can produce eifigently (at lower opportunity cost)
than other goods and services (which it should im)pG@omparative advantage results from
different endowments of the factors of productioaptal, land, labor) entrepreneurial skill,
power resources, technology, etc. It thereforeofedl that free trade is beneficial to all
countries, because each can gain if it speciabzesrding to its comparative advantage.’
‘Comparative  advantage’ <http://www.businessdictigncom/definition/comparative-
advantage.html> Accessed 10 May 2012.
® Lowenfeld (n 4) 3-5.
" Rafael Leal-Arcaslinternational Trade and Investment Law. MultilaterRegional and
8Bilateral Governanc€Edward Elgar Publishing Limited 2010) 23-24.

ibid 24.
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with 47,1% of the total amount of Russia’s inteioradl commerce. China is
followed by 10,0% and Ukraine with 4,7%.

For the EU, Russia is the source of mineral fulklbricants and related
materials, which comprise 79,0% of the total vali®ussian imports to the
EU. This category of materials makes up 32,2% eftttal EU imports in
that respective sector. In addition, the EU getsorag other commodities,
for instance, manufactured goods classified chibflymaterial (7,5%) and
chemicals and related products (2,8%). In retunnssia receives from the
EU machinery and transport equipment (48,0% ofl totgorts from the
EU), chemicals and related products (16,5%) and cefianeous
manufactured articles (11,8%). One of the categoire which Russia
receives from the EU 12,2% of its total importstlat sector is food and
live animals. By way of generalisations, it coukl dbncluded that Russia is
the EU’s primary provider of raw materials and jehnd the EU is an
important exporter of high-technology products .(i.electronic data
processing and telecommunication equipment) toiRESs

As could be seen from the statistical overview,Ehkeand Russia are highly
tied in trade matters. Interestingly, this kindcohnectedness stands merely
on a rather political agreemelitFrom the EU’s side, Russia needs its
investments, but inversely, Russia can ‘play witle bil and gas’. The
possibility of the Eastern collaborator to useeit®rgy supply as a political
bargaining instrument leaves the EU in a weak mwslecause of the need
for energy security’ For instance, although technical issues were put
forward by Moscow, it could be suspected that Rusgas not happy with
the planned US missile shield defence system tmdtalled in the Czech
Republic when it restricted oil supplies to thaticty >

In conjunction with the foregoing, the relationgseto stand because of the
status quo in the involvement on each other’'s maykeot because of any
sufficient legal regulation Essentially, Russia needs the EU and vice
versa. Still, as there is a framework for regulgtithe relations in
commercial matters, let us have a look at that.

2.2 Legal framework

Although trade relations are firm between the EW &ussia, as briefly
presented above, it does not generally transforim $olid regulation. It
means that the relations concerning trade lack stobbegal backing.
Admittedly, there have been attempts to furtherettgy the legal framework
on trade, for instance, by trying to reassess tk&,Pwhich will be

° ‘Russia. Main Economic Indicators’ <http://tradeeuropa.eu/doclib/docs/2006/sept
1e0mber/trad0c_113440.pdf> Accessed 25 April 2012.
ibid.
'See ch 2.2.1.
12| eal-Arcas (n 7) 145.
2 ibid.
“See ch 2.2.
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discussed below, but they have not succeeded. Sinttee field of cross-
border business communication between states,aeection to the legal
basis of WTO rules is significantly strong, it makée latter system
necessary for advances in economic relations. Tag exactly been the
main issue in developing the legal framework in BUssia relations.
Knowingly, Russia is not the member of WTO, butnigst likely gaining its
full right to participate in the organisation’s fwmé meetings quite soon.
Although it is difficult to prove this, the factdhthe parties have agreed on
the conditions of joining lets us presume that tlaéfication of the
necessary documents will only be a formality. Unien, however, the
economic relations have to be based on bilateratigs between the EU and
Russia without direct exploitation of the WTO rul@$e status of Russia’s
WTO accession is described befdw

Currently, there exists one major bilateral underding on the commerce
between the parties concerned. The main legal um&nt to provide
guidance in EU-Russia relations concerning theonemic ties is the
Partnership and Cooperation Agreement (P€A)

2.2.1 Current instrument — the PCA

The PCA is a treaty between the EU and Russia,hwhas signed in 1994
and came into effect in 1997 to provide a basis goonomic, social,
financial and cultural cooperatidh.lt is also important to note that, in the
agreement, the parties have laid down principlas dohieving deeper
integration of the markets with the aim of createggential conditions for
the future establishment of a free trade area leetvikent® Additionally,
the parties have shaped the so-called four ‘commspaces’ in the
framework of the PCA? What could be concluded with this knowledge is
that the understanding of the internal market weehia the EU would
similarly extend to the territory of Russia if thedations evolve further. This
seems to be the ultimate destination which thegsawould ideally like to
reach. Understandably, the sides to the treatyadim cooperation that is
difficult to achieve in practice, due to variousgBnting opinions, mainly
related to politics. Despite those difficultiesedinetically, the PCA provides
decent ideas for better mutual understanding. \Whiatportant for the topic
in hand is the fact that trade, among other fi@éi<ooperation, is also
represented in the agreement.

Concerning the validity of the PCA, the partiesdacknowledged the need
to refresh and update the treaty, but the negotiathave not been fruitful

> See ch 4.1.

6 Agreement on partnership and cooperation estamfjsi partnership between the
European Communities and their Member States, enpant, and the Russian Federation,
of the other part [1997] OJ L327/3 (PCA).

Y"PCA, art 1.

% ibid.

19 ‘EU-Russia Common Spaces’ <http://eeas.europassid/common_spaces/index_en.ht
m> Accessed 22 April 2012.
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mainly because of the lack of WTO background in riélationship. Once

Russia has acceded to the WTO, the latter legaheweork would then

become binding on the country and therefore firs@utions in bilateral

relations could be developed by directly relying te WTO principles.

Until changes in that respect occur, the PCA, winels originally meant to
stay effective for ten years, has been annuallgwed according to the
possibilities provided in the agreement it£8lfVhen a party wishes to exit
the agreement, it has the obligation to notify dliger party in written form

at least six months in advance of the expiratioAdditionally, it needs to

be emphasised that the PCA was extended to ahétnemember states of
EU after every enlargement (ie in 1995, 2004 an@7¢6, but not without

comments from the Russian sitle

Next, the provisions related to trade are essefdraihe topic. Overall, the
PCA has 112 articles of which a considerable amaret relevant to
economic matters such as trade liberalisation amdstment cooperation.
Already the preamble of the agreement gives thet $pithe relations. It is
stated that parties commit to liberalise trade ediog to principles enriched
in the legal environment of GATT and WTO. More gfieally, the norms
concerning commerce are written under title llirade in goods. While
giving some examples of how the parties have régaltheir relations, it is
necessary to bear in mind that although the agreemeconnected to the
rules of WTO, considerable restrictions to the giptes apply. For instance,
without going into detail with the regulation, eviéthe agreement suggests
that some of the GATT atrticles are applicable nmsit@utandis between the
partie$”, the borders of interpretation are quite vaguecluiting
justifications on the grounds of public moralityulghc policy, public
security as well as concerning the protection @fitheand life of humaria
True, similar principles are also apparent in thEQ\Vagreements and they
are generally acceptable, but nonetheless, it ssiple to twist the content
of these notions. It will be seen later if the GAdicles given effect in the
PCA by analogy somehow connect with the possiblingements
regarding the model trade disputes and if the gles could therefore be
used to claim rights. This, however, is not the nmiasue concerning the
PCA.

22PCA, art 106.

“Libid.

22 Anne Harmaste, ‘The European Union’s policy towsaRlussia since 2004 and the
Estonian-Russian  relationship in  this context’ (@00 Report, ICDS, 4
<http://icds.eeffileadmin/failid/Anne_H%C3%A4rmasteThe European_Union%E2%80
%99s_policy_towards_Russia_since_2004_and_the_iBst&ussian_relationship_in_this
_context.pdf> Accessed 22 April 2012.

%3 See further Margot Light, ‘Keynote Article: Russiad the EU: Strategic Partners or
Strategic Rivals?’ (2008) 46 Journal of Common Margtudies 7, 15.

2APCA, eg arts 12 and 13.

*PCA, art 19.
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2.2.2 Deficiencies

Considering the previous overview and acknowledging theoretically
effective and noble provisions of the PCA, the ésagtually is somewhere
else. It is the lack of binding dispute resolutisysten?® That said, no
matter how good the regulation in the PCA might the problem is in
enforcing those rights that have been written thite international contract.

The PCA establishes a Cooperation Council whospgsaris to monitor the
implementation of the agreement. The CooperationnCib meets at the
ministerial level once a year and additionally whka circumstances call
for it. The council acts in a form of advisory opins on matters connected
to the PCA2" It is also a body to review any disputes refetit relating
to the application or interpretation of the PCAtMYbae Cooperation Council
settles the disputes by means of recommendationtteareé is no binding
nature in those recommendatidfis.

Deriving from that, the outcome of trade disputeby no means obligatory
to the parties. This constitutes the main defigreimcthis legal instrument.

Even if there are good provisions in the agreemmmid even if the

agreement is binding upon the parties in accordante the pacta sunt

servanda principle as stipulated in the VCEY it lacks an important

characteristic — it does not have legal enforcirgyvgr in the dispute

situations, including the ones involving trade-tethissues. Compared to
the WTO system, possibilities for hazy justificaiso for instance,

concerning protection of health could be used utitePCA without a fear
of being caught, because no institutional bodyutharised to check the
legitimacy of the arguments bindingly.

The author has no knowledge of the legal disputksnt up or solved under
the PCA, which lets us presume that the probleme heeen settled in
diplomatic ways. This shows another issue with mgto the legal

regulation between the EU and Russia as it cuygestdnds — political

considerations are highly involved in the commutdcaof the two sides.
As a result of that, the PCA is a political documeather than a legal one,
which makes the relations based on it challengiogubhambiguously

elucidate.

2.3 Examples of trade disputes

This, however, does not mean that there have rest ary disputes between
the parties. Quite the opposite, the disputes ;eamsy the solution of them
is troublesome, because the current legal framewlods not provide a

2 pCA, art 101.

2 PCA, art 90.

22 pCA, art 101.

? V/ienna Convention on the Law of Treaties (adof@8dviay 1969, entered into force 27
January 1980) 1155 UNTS 331 (VCLT) art 26.
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binding dispute settlement mechanism. This indg;aée one of the factors,
that the framework for legal communication is feebhd vulnerable.

The model trade disputes for providing an overvigwthe problems that
have arisen between the EU and Russia, are choseariy according to
the materials available. It is true that the mddia covered the disputes, but
for the current research, two analyses, one writeMathias Rotff and
another by Tuomas Forsberg and Antti Séhpbave mainly been used.
Since these researches offer decent summarieg déad¢ts concerning trade
problems and for the sake of the thesis in hants &ough to establish,
first, the types of disputes between the partied, asecond, possible
infringements under the WTO law. The reader cohidwever, acquire
additional information about the political backgnouof the trade disputes
from the two main sources provided above.

The aim here is not to analyse trade disputes @s. Jine author certainly
acknowledges that the disputes themselves inclederal issues and there
may even raise questions concerning the causabkhkeen the dispute and
its alleged economic effect, but it does not hintther assessment of those
bilateral ‘rows’ from the perspective of the TBRsclissed below. Because
no single trade dispute is identical to anotheg,dhestion concerning each
case, including in a possible TBR situation, iswulsufficient evidence to
establish a violation of international trade ruléscordingly, the model
trade disputes discussed here are only illustrative

2.3.1 Poland — meat embargo

The relationship between Poland and Russia has besplicated for
several reasons. The interests have collided n&iance, because from one
side, Warsaw has favoured the expansion of NATO Bk4 whereas
Moscow would rather prefer to maintain its preseimcéhe former USSR.
Among all political problems, the investigationtbke Katyn catastrophe is
probably one of the most well-known. In connectwith the dispute to be
opened below, it has to be mentioned that 2005 ava®ar of several
tensions, for example, related to the Nord Stregrelipe and the historical
anniversaries concerning World War4l.

The dispute under discussion started in Novemb®6b 2@hen the Russian
Service for Veterinary and Phytosanitary Survetkadecided to firstly ban
the import of Polish meat and a few days later g@llemt products. They
justified their resolution with ambiguous reasonsid a changing
argumentation. In the beginning, Russia said thlahes specific meat
products were harmful to human health and thatethesoducts were

% Mathias Roth, ‘Bilateral Disputes between EU MemBtates and Russia’ (2009) CEPS
Working Document No. 319 <http://papers.ssrn.coifl/papers.cfm?abstract_id
=1513230> Accessed 22 April 2012.

31 Tuomas Forsberg, Antti Seppo, ‘Power without laflue? The EU and Trade Disputes
with Russia’ (2009) 61 Europe-Asia Studies 1805.

%2 Roth (n 30) 8.
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brought to Russia from third countries by falsifyifPolish certificates.
Moscow later confirmed their standpoint by statihgt a number of Polish
meat deliveries failed to comply with Russian vietgry regulations or the
supplies had fake documents with them. Similamgaliens applied to plant
products. When Poland started to deal with theeisRussia took a wider
stance by commenting upon the circulation of presluaside the EU
market as such. Russia went further and said tonB should check all
the agricultural imports to Russia, which are deiaePoland®®

The issue behind the dispute seemed to be theegonaltic competence
division within the EU. The matters of veterinaryda phytosanitary

certification were not uniformly applied in the EY some of the

competences remained on the Union level, otheth@member state level.
Russia even put a complete ban on meat imports tinenentire EU in 2004
with an aim of achieving a single EU export cectife. Despite that, so far,
all the disputes were resolved on a case-by-cases.b&ince Poland
understood some problems in the certification sysietook proper actions
to correct it. This lets us to presume that Russation was not entirely
unjustified, because there indeed existed someegtiancies in the system,
but as Poland explained it, the ban was discrironyatnd not proportionate
because other EU member states had also issuetheigame mattéf.

In fact, the EU had notified Poland in 2003 that thember state concerned
should deal with the sanitary requirements thaewt fully in compliance
with the EU standards. Even though the disputedtage accused Poland in
issuing certificates too easily for meat comingnirthird countries, it was
presumed by the EU that Polish procedures alreadypbed with the EU
standards§®

In the beginning, Poland had treated the disputedissenting opinion over
a technical issue, but later, when bilateral caasiohs were not fruitful, the
issue was considered under the notion of marketsscdMisunderstandings
in the Poland-EU-Russia line led to several proslemd made the dispute
highly political. Poland’s step was a threat to diloRussia’'s WTO
accession. Including problems concerning the uoft§£U in dealing with
the matter, the dispute lasted for several EU gegsiies, but the ban was
finally lifted in the end of 2007 / beginning of @& when it had lost its
political usefulnesg®

With this example, it could be claimed that actidowards resolving the
situation were uncoordinated and vague. What isoiapt to note is that
the companies affected by the ban could not raiselegal claims which
would result in binding judgments. This is due twe tlack of WTO
background in the legal communication. Accordingliplomatic methods
prevailed over legal mechanisms.

%3 ibid 8-9.

% ibid 9.

% Forsberg, Seppo (n 31) 1814.
% Roth (n 30) 9-10.
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2.3.2 Germany — overflight right dispute

It may seem that of all the EU member states, Geytaarelations with
Russia are the warmest. Nonetheless, trade dispategen them are still a
reality. At the same time, it seems that Germangdrudisputes have been
resolved more easily compared to some other exampith another EU
member states. That might be because Germany kethplayer in the EU
for Russia’ Consequently, it may explain the difference in $tais
approach towards large and small countries. Notesbe at least the
following shows that may the relations be as gosdhey are, at times,
opinions concerning same aspects tend to reflfferreint understandings.

The origins of the overflight fees date back to tage-1960s when the
Soviet Union implemented those taxes collectedfljang over Siberia. In
the beginning, the fees did not have an effect orojean aircraft, because
they were not allowed to fly further than Moscowfdre mid-1980s. The
problem started to influence the companies in tbec&nsiderably when the
taxes had reached a record-high level in 2005. iRussin fact the only
country in the world to have this kind of fees arid, make matters
intriguing, the taxes are collected for supportiRgissian own plane
industry, especially Aeroflot. What is more, thdses do not apply to every
Russia’s trade partnét.

The EU is of an opinion that such overflight chargafringe international
law, more specifically the Chicago Convenfionlt is important for
European aviation companies to have access tamatkary hubs on the
way to East Asia. Those fees affect many Europeampanies, because
they are forced to spend more either on the tardsrdinding alternative
longer and more costly routes, and therefore tlese lin competition
compared to the local companf@s.

The EU connected the issue with the bilateral taliksthe Russian WTO
accession. It seemed to carry at least some weidtdgn the parties
concluded an agreement that the current systeraesf Will be replaced in
2013. Generally, the Russian side replied thatctierges are of an utmost
importance for supporting Aeroflot and for building new infrastructure in
Russia. EU-Russia summit in 2006 was believed ta hening point — the
sides agreed that after 2014, the fees would bebesed, transparent and
non-discriminatory. Some months later, though, iayM2007 the Russian
side seemed to procrastinate the final signing hef agreement. Few
consequent high-level meetings proved the lattéhe-deal had not been
closed. In addition to the general background, teefm important bilateral
meeting, a row emerged between Russian aviatiohoaties and the
German company Lufthansa Cargo. Russia requestedcdmpany to

%" ibid 15-16.

% Forsberg, Seppo (n 31) 1810-1811.

39 Convention on International Civil Aviation (sign@dDecember 1944, entered into force
4 April 1947) 15 UNTS 295 (Chicago Convention).

% Forsberg, Seppo (n 31) 1811.
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convert its hubs from Kazakhstan to Russia wheimndlyto the East.
Otherwise, the Russian airspace was closed to &udn The company did
not agree because of the poor quality of Krasnéaisfrastructure, but
expressed willingness to move its hubs to Rusdattér fixed the problems
concerned. Russia therefore postponed its clairh tinet issues are solved.
Generally, the EU and Russia kept blaming eachraodimel the distrust
deepened. What is interesting to note in the argamtien is that Russian
side claimed the overflight charges not to infring@O rules — they stated
that that international trade law does not coveltens related to air-
traffic.*

As we could see here again, the lack of WTO seeniie tan issue. Further
examination will be provided below, but it could &id already here that,
as was apparent in the Polish case, companies dngmbssibility to raise

legal questions related to the described situatiofact, even the EU could
not rely on anything legally binding, not to memtiprivate parties whose
access to international law is restricted anyit7ay.

2.3.3 Finland — export taxes on timber

Thousands of workers in the forest industry werftuémced by Russia’s
plan to quintuple the export tariffs on timber.tvo years’ time, from 2007
to 2009, Russia had decided to increase the duties€10 to €50 per cubic
meter. That would cause vast problems for papeusmes in Finland,

which imports around one fifth of the timber fronud8ia, but also in
Sweden, which imports mainly birch from the Easterarket. The reason
behind the increase in tariffs stemmed most prgbdtdm the aim of

modernising Russian economy. In a long run, ragkétes on timber would
yet inevitably cause the decrease, maybe even t@tadination of wood

import from Russia. Due to that reason, the congsaniould have to build
up pulp and paper mills in the East in order touaregneeded raw material
and hence invest in the country of source of timbé&is approach would
give local companies a better competitive positi@cause they could still
get the wood with a considerably lower price.

This dispute involved competence issues from thesEifle, which was
expressed in the considerations whether the iskBoeld be dealt on the
member state level or if the Union leverage wasdaede Russians were
irritated that the issue was linked to their WT@ession process, and for
their justification with regard to the row, theyarthed that the increase in
price is merely due to the normal functioning of rkesa economy
mechanisms. Russia, however, submitted their swoisitior the dispute, but
the EU turned them down as not suitable enough.t Mhegortantly, EU’s
approach was not working, because Russia did notHeiargument that its

“!ibid 1811-1813; Roth (n 30) 16.
“2See ch 3.1.
“3 Forsberg, Seppo (n 31) 1816-1817.
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WTO accession was at stake. Instead, Russia saiditeé membership in
WTO is more important for other states than ibisRussia itself?

By the end of 2007, the bilateral talks had notdgd any fruit as the
obstacle to trade was still there. Russian primeistar then claimed that
the negotiations could continue when Russia accedése WTO. He also
revealed that their aim with the increase in pneas to attract foreign
investment to Russia and through that develop rlestry. At least one
Finnish company went along with the demands — UPyhiene agreed
on a 50-50 joint venture with a Russian companys,Thowever, did not
mean that the dispute was settled. In the cour20@8, although the matter
gained further importance in the agenda, the isga® not solved. Yet, in
November 2008, Russia announced a postponemeriteofatiff hike by
nine months. The reasoning behind the latter dmtisvas said to be
connected to the economic crisis, but some belibe¢ it was a hand-
washes-hand deal regarding the Nord Stream. Wighréscheduling of the
price climb, the dispute had theoretically fountsaution’, which clearly
was not conclusivé®

With this example, it is established how Russia calaterally make
decisions which usually would infringe WTO rulesths tariff hike in the
latter legal framework is only allowed on rathenited grounds. By any
means, preceding consultations and notificatioasequired.

2.3.4 Estonia — ‘Don’t buy Estonian’ and more
after the Bronze Soldier case

The relationship between Estonia and Russia has feie explosive at

times. Today, this is primarily based on the dissgninterpretation of

history. From one side, Estonia claims that thei&dynion occupied the

country, whereas Russian side states that all eketsrepublics wanted

themselves to be a part of the union. After reganits independence,
Estonia implemented a policy, which did not letgmers residing on the
Estonian territory automatically to acquire Estonietizenship. Besides
that, Russia was also irritated by the wording lté border treaty with

Estonia (it mentioned the continuity of the statel $he Tartu Peace Treaty
of 1920) and therefore disagreed to ratify it. llorey Russia has seen
Esto%ia as an eyesore as the latter usually deRigssia in a negative
way.

The dispute concerning the Bronze Soldier monumehich was built in
1947 for the Liberators of Tallinn, and the economifects thereafter are
largely connected to the historical backgroundha&f two sides. Estonians
mainly saw the monument as a symbol of Soviet cawop, but for Red
Army veterans it embodied casualties of wartime thfes spot was a source

44 ibid 1817.
S ibid 1818.
“® Roth (n 30) 12.
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for controversial feelings, the Government of Esatecided to relocate the
monument from the centre of Tallinn to its outskitn late-April 2007, the
preparation works started, accompanied with ridested and attended
primarily by Russian-speaking population throughdutlinn. After the
demonstrations, which lasted for two days, the Rnsside even claimed to
end diplomatic relations with Estonia. What is mdastonia was hit by
Wide;YScaIe cyber-attacks, which could be presuneedriginate from the
East.

Additionally, the event that got the most attentivorldwide was the

blockade of Estonian embassy in Moscow, which veensas a breach of
the Vienna Convention on Diplomatic Relations, hmseathe Russian
authorities did little to put an end to the incildfrom the economical side,
Estonia suffered from ‘hidden sanctions’. The staets by Russian
authorities, who discouraged Russian people fronyinigu products

originating from Estonia, expressed the consequemdéethe removal of
Bronze Soldier. In addition, many agreements wereninated and new
investments were postponed. To make matters wamsek traffic at the

most important border checkpoint between EstonthRwssia was blocked
and Russian side stopped transportation of oifofetm products and coal
by railways. Although the ‘sanctions’ lasted forshort time, they still

caused damage to Estonian econdfny.

This case is the most complicated one with regad¥TO rules. Firstly, the
measures created by Russia were of a temporaryenaioud secondly, there
most probably would lack sufficient evidence tovywa breach of WTO
principles. However, under the WTO framework, Rasgould have to base
and explain its steps more than it has to do withiois legal environment
and therefore it would be possible to claim thas$a has infringed those
trade rules.

2.4 Summary

An attempt to provide an overview as comprehensivgossible with as
little space as needed brings out the meaningfsloéshe relations of the
two sides concerned. Even with this brief insightpuld be established that
the trade as a subject is sufficiently vital inss«dorder relations. Without a
need to overemphasise the commercial connectiotvgebre the EU and
Russia, one could claim that they, nonethelessatteast challenging to
grasp in their entirety.

It is obviously good to know the legal backgrouridrade relations, but at
the outset, it could be stated that the real EUsRusommunication is based
on rather other grounds. The latter is composegelgrof politics in its

widest definition. This understanding is reflectad the trade disputes
between the parties. It has to be mentioned heae ttie four disputes

“"ibid 13.
“ibid.
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discussed in this thesis represent in a decentthe@ygeneral substance of
Russia’s trade issues vis-a-vis other states. Agdcbe seen, even if the
rows are about very different subjects, some recticharacteristics occur.

Firstly, Russia tends to hinder free trade withuappse of financing its
national interests. This, however, is not unushatause everyone should
be — and actually are — protecting their intereétsthe same time, there
should exist some common principles, which let tmmmake sure that their
hope for legal certainty will generally be respdctdllustrated by the
German and Finnish examples, it was evident thassiusuddenly
implemented disfavouring conditions on foreign camips in order to give
advantages to its own industries. This kind of apph leads us to doubt in
unrestricted trade. What is more, it makes the ptaf&rces suspicious
towards legal instruments and through that, difuibabout legal regulation
as a whole. Accordingly, the question about thesimigy of regulating
relations with Russia arises — is it just realpolithat forms the
communication or is there room for written law asll®

Secondly, trade could be considered as a polibeagjaining resource in
Russia’s opinion. In principle, this could be cdlleeciprocity. The latter
was proven by the Estonian case where a countoyersign decisions
were interpreted as ‘attacks’ against another sogerstate and hence
adequate for counter-measures. Consequently, tr@ldéons cannot be
underestimated in political debates. Economic itreglobalised world are
sound weapons in one type of modern {¥ar.

Thirdly, it seems that Russia wishes to challemgeHU in various possible
ways. The Eastern partner is testing how unifiesl tmion after all is in

dealing with the issues. The previous statemenludas questions of
competences within the EU, but also concerningetkternal facade. This
was demonstrated by all the model trade disputgsmost directly in the

Polish case where Russia wanted to push the EUrdsweomogenizing its
certificates on agricultural exports. Essentiaflyen if the EU has internal
issues, it should act solidly and harmoniously exdly, as a single actor at
the international stage, when handling the problposed to it. In addition,

consistently approaching with the same line of argutation, for instance,
using the accession to the WTO as a manipulatonbisarried any weight
since Russia seems not to be threatened by trdsokimatters.

Deriving from the previous, the issues betweentwepresumable partners
are codified into their relations. Let us consittex PCA for a second. We
have the EU-Russia bilateral relations regulated leatst in theory.

Considering that international law stands on thd wf the states and
agreements have practical value when enforced espkcted properly, the
PCA should function in the same way. The tradeticela, however, reveal
that the treaty between the EU and Russia is noe#udng that the sides
meticulously follow. If parties appreciated the las it is written in the

9 See similar approach in David Armstrong, Theo €lgrHéléne Lambertinternational
Law and International Relation&€UP 2007) 223.
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documents and presumably desired by the sides,weewould not have
that many issues. The author does not want to ecraay illusions about
global order, but wishes to question the necesdiggreements such as the
PCA, which indeed show political goodwill, but aret entirely enforceable
due to the lack of binding effects. Admittedly, tREA offers a framework
for better understanding, but when it comes to lvasg trade disputes in
reality, it practically has no use.

The argument here is that the parties do not wanteal with substantial

problems. The trade disputes illustrate that th&sehting opinions are
solved individually and separately. In other wortti® parties solve a single
dispute at once, but they do not approach the ssgudrade relations as
such. On the one hand, Russia is quite unpredectabits actions, which

logically does not allow us to work on somethingstainable. This is

shown, for instance, by the fact that the obstaiciéeade usually emerge by
surprise and there is no clarity in assessingittad $olution of the disputes,
if the resolution has been achieved at all. Onater hand, without any
effort in that respect, we will constantly have lie engaged with every
single issue in the future without firmer suppagtiegal surface that would
provide us with more mutual understanding and gtadility in relations.
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3 Trade Barriers Regulation — a
measure against unfair trade
practices

Having had a look at the current situation in thl&ations, the thesis will

next take a step into an expectable future. Asiik be seen, in trade

matters, the EU has drafted a regulation for tagklrade barriers on the
international level. The Trade Barriers Regulatidn essence gives every
single company situated in the EU a right to go the European

Commission and complain about issues relating staailes to trade on the
third markets.

As private party participation has been an issuaternational law, the EU
has surely made an effort in contributing to widenthe scale of possible
use of the rules of international law with the TBRiis noble purpose
should be welcomed; however, the following will peothat the system of
allowing companies to have access to WTO principlegs result in
conflicting legal values, for instance, concernthg clash between private
party access to WTO and attributing direct effextWTO law in EU.
Besides that, a question of effective functionifdhe regulation rightfully
arises.

It is believed that WTO accession will change tbhgal framework for EU-

Russia relations by making it more rule-orientedidfinitely does, but the
question, however, is how would it appear in pcactin order to elaborate
on this approach from one perspective and explam lme of effects of

Russia’'s WTO accession, the following will descréoe EU regulation and
its procedure, which contributes to the generabgeanplications.

It has to be admitted that this task of trying tiolude as many aspects as
possible in the discussion for a better overviewn® certainly easy.
Therefore, a thorough analysis of every facet cabegorovided, however,
the most important considerations will be mention€dose include, for
instance, matters related to direct effect of WTli@s in the EU legal order;
issues concerning EU’s competences to act on behaff member states in
the field of external economic relations; briefigit to WTO dispute
settlement procedures, as this is important forpieting the overview of
the TBR processes.

0 Council Regulation (EC) 3286/94 of 22 December 498ying down Community
procedures in the field of the common commercidicgadn order to ensure the exercise of
the Community’s rights under international tradkesuin particular those established under
the auspices of the World Trade Organization [19®4 L349/71 (Trade Barriers
Regulation, TBR).
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3.1 Private enforcement of international
law

It has to be acknowledged that the concept of peiyarty access to the
instruments of international law is a notably ie&mg research topic on its
own. Here, consequently, the details of this afestualy will be left aside,

for others to explore. Instead, in this thesis,egahobservations will be
made concerning the field. Consequently, the qmesis: who has the
traditional privilege to access international lamdahow it associates with
the topic under discussion?

Historically, international trade has been con®deras a field for
international law to regulate and accordingly dift for private parties in
making their voices heard at this fordmuntil the 19" century, the set of
norms known as international law was commonly peetk to exist
between the states. In the course of 2@ntury, the approach developed
further and widened due to a more globalised viewha relations on the
international level. Accordingly, also individuaigere claimed to acquire
rights and obligations under international law reigss of their lack of a
position as the subjects of this legal system. &ltih individuals have been
attributed at least some kind of a status as aestjlihere is little consensus
what it actually means to involve them in the in&ional legal orde¥* As
the issues have mainly been connected to indivedsatictly speaking, the
foregoing discussion does not therefore explainstheding of companies
in the international law. Surely, analogies couldrawn, but a complete
lucidity seems to be even more severely absent here

Anyhow, the developments generally prove that theeanaccessible rules
have ‘come closer to the individuals. An issueatetl to the foregoing
arose in theNottebohmcase, where it was ruled that a state, namely
Liechtenstein was not allowed under customary nateonal law to defend
one of its nationals due to the lack of a ‘genuinenection’ between the
individual and the state. The latter was an unebgaeapproach, because it
had been assumed that states could always guard nidgonals in all
aspects. A similar position in relation to acti@mrsbehalf of the companies
was also generally understoddAs a remark, this is linked to the
understanding, at least in the EU, that companiesuld usually be
considered as ‘creatures of national l&vHence, the case before the
International Court of Justice caused some contsyved-urthermore, the
scope of protection of companies in internatioaal had never been raised

*1 Sujitha Subramanian, ‘EU Obligations to the TRIReement: EU Microsoft Decision’

(2010) 21 The European Journal of International 0&#, 1019.

*2 Kate ParlettThe Individual in the International Legal Systenan@nuity and Change in

International Law(CUP 2011) 3.

*% David Harris, ‘The Protection of Companies in mational Law in the Light of the

Nottebohm Case’ (1969) 18 The International and amattive Law Quarterly 275.

> Case 81/8The Queen v. H. M. Treasury and CommissionerslafthRevenue, ex parte
Daily Mail and General Trust plf1988] ECR 5483, para 19.
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before the court prior to the decision in tettebohntase>® Regardless of
the issues related to the matter, at least the teegtbntify the individual's
rights and obligations in the global legal systemsvacknowledged with
that case.

Although the status of individuals and companiethm international law is
not conclusively determined, the question conceyrtime latter is of an
utmost importance. Logically, when a law, be tm&¢inational or domestic,
affects someone, they should have at least somevihyregard to their
rights and obligations. In relation to possiblerfed erosion of state
sovereignty while allowing private parties to accegernational law, it is
yet found that regardless of loosening the conaktian attributing
individuals a standing at the international forwtates will continue to be in
the centre of international lav.By any means, private parties already
participate in the creation of global legal framekvas they can represent
national governments at tfiera, where the new treaties are negotiated and
adopted®

From another perspective, the international coystesn should not be
overloaded by cases brought by private actors aaitens should generally
be solved close enough to the complainants. Oottier hand, international
provisions that affect individuals and companiesuth be open to be made
use of them. Furthermore, in the globalised wartdss-border trade gains
continuously more importance. Accordingly, in theew of the author,
international trade rules should not only be erddrsolely by states, but
also by individual actors. However, it has to bendted that the quest for
striking the balance between the previously meetiononsiderations is a
rather difficult task to be fulfilled in this mattemainly due to possible
problems with regard to unified interpretation loé trules.

3.1.1 Access to WTO rules in the legal order of
EU

In light of the foregoing, however, a legitimateegtion arises — to what
extent then is one field of international law, n&M&TO law accessible to
EU companies? For instance, in international crahlaw, individuals are
considered to bear obligations. International hunmgyhts law, where
individuals are assumed to hold various rightsersffsimilar approacH.
True, we are talking about natural human persons®é&till, could there

> Harris (n 53) 282Nottebohm casavas decided on 6 April 1955, see ‘Nottebohm
(Liechtensteirv. Guatemala)’ <http://www.icj-cij.org/docket/indexpPsum=215&code=Ig
&p1=3&p2=3&case=18&k=26&p3=5> Accessed 14 May 2012.

* Duncan B. Hollis, ‘Private Actors in Public Inteional Law: Amicus Curiae and the
Case for the Retention of State Sovereignty’ (202)Boston College International &
Comparative Law Review 235, 235-238.

*"ibid 237.

*%ibid 243.

9 Parlett (n 52) 3.

0 ibid 4.
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be some clarification in relation to the situatiohEU companies under
international trade law? The Court of Justice @& Huropean Union (CJEU
or ECJ§* has provided some guidance in this respect. Befis@issing the
Court’s approach, it has to, however, be noted #ilt#tough private parties
could lobby their respective state authorities tw tg the WTO, it is

generally understood that under the law of the WT@ly member

governments are entitled to bring claims beforeDB5& 2

Nonetheless, the question concerning companiesgsacto WTO posed
above relates to the notion of direct effect. Ie tBJEU’s judgmen¥an
Gend en Lod8, the Court stated the following:

‘To ascertain whether the provisions of internagiomeaty extend so far in
their effects it is necessary to consittez spirit, the general scheme and the
wording of those provisiori§*

In connection with the EU treaties and their direffect, the CIJEU found the
following:

‘The objective of the EEC Treaty, which is to efisiba Common Market,
the functioning of which is of direct concern tadrested parties in the
[Union], implies that this Treaty is more than agreement which merely
creates mutual obligations between the contracstages. This view is
confirmed by the preamble to the Treaty whicéfers not only to
governments but to peoples

[...]

The conclusion to be drawn from this is that thaifi] constitutes a new
legal order of international law for the benefit which the states have
limited their sovereign rights, albeit within lired fields, and the subjects of
which comprise not only Member States but also rtheationals.
Independently of the legislation of Member Staféiion] law therefore
not only imposes obligations on individuals butaiso intended to confer
upon them rights which become part of their legaitage’®

According to the Court’s view, the EU legal ordera special system of
rules, which have been given direct effect so #dftécted individuals are
able to rely on them. This, however, does not sgghing about the direct
effect of any other piece of legislation, among ethare also the rules of
WTO.

¢ Although the Court is commonly known as the Eusgsp€ourt of Justice (ECJ), it will
hereinafter be referred to by its official names ourt of Justice of the European Union
(‘CJEV), or as the ‘Court’.

®2 Alan O. Sykes, ‘Public versus Private Enforcemehtinternational Economic Law:
Standing and Remedy’ (2005) 34 The Journal of L&gadlies 631, 635.

63 Case 26/6N.V. Algemene Transport — en Expeditie Ondernediany Gend & Loos v
Netherlands Inland Revenue Administratj@863] ECR 1 Yan Gend en Logs

®ibid 12, emphasis added.

% ibid, emphases added.
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Nonetheless, in thénternational Fruit Comparfy case, the CJEU was
asked to explain the direct effect of GATT in thg'&legal framework. In
fact, thelnternational Fruit Companylecision was the first case where the
CJEU applied the direct effect doctrine to the GAAAd the decision in
essence followed the analysis set out in\taa Gend en Loosase®’ After
the Court had dealt with the matter whether the GAd binding upon the
EU®® and it was found to be $oit moved forward to discuss direct effect.
In order to determine whether the GATT could havedt effect, the Court
stated, as iVan Gend en Loowhat, ‘for this purposehe spirit, the general
scheme and the ternaf the General Agreement must be considéfed’
Having analysed the characteristics of the contekdgislation, the Court
concluded, without ever addressing the languagartle XI of GATT
directly’?, that ‘those factor$ are sufficient to show that, when examined in
such a context, article XI of the General Agreemmsnnot capable of
conferring on citizens of the [Union] rights whithey can invoke before
the courts”. Since then, the CJEU has expressed consistencys in
argumentation concerning the lack of direct eftéahe GATT/*

Consequently, although the EU law, as it now standmprises of similar
principles in effect compared to the GA’PTthe latter does not have direct
effect in the EU legal order. Concerning the WTi@& CJEU maintained the
same line of reasoning as in relation to the GATartsig with the case
Portugal v Council®. The Court stated that ‘that interpretation cquoesls,
moreover, to what is stated in the final recitathe preamble to Decision
94/800, according to which ‘by its nature, the Agrent establishing the
World Trade Organisation, including the Annexegéh® is not susceptible
to being directly invoked in [Union] or Member Statourts ’’. There
might be multiple reasons for denying direct effeEtWTO law, but the
EU’s unwillingness to let the claims to be basaeatly on the WTO rules

% Joined cases 21 to 24/T@ternational Fruit Company NV and others v Prodgkiap
voor Groenten en Frufl972] ECR 1219Iaternational Fruit Company

" Ronald A. Brand, ‘Direct Effect of Internationat&omic Law in the United States and
the European Union’ (1996) 17 Northwestern Jouofidhternational Law & Business 556,
575-576.

® |nternational Fruit Companyn 66) para 7.

ibid para 18.

Oibid para 20, emphasis added.

" Brand (n 67) 577.

24...] [T]he particular feature of GATT is the brodiexibility of its provisions, especially
those concerning deviations from general rules,smes which may be taken in cases of
exceptional difficulty, and the settling of differees between the contracting parties.” Case
70/87 Fédération de l'industrie de I'huilerie de la CEEddiol) v Commission of the
European Communitigd989] ECR 1781 (Fediol), para 20.

3 International Fruit Companyn 66) para 27.

" See overview of the case-law at Brand (n 67) 579-5

’® piet EeckhoutEU External Relations La2" edn, OUP 2011) 11.

% Case C-149/9®ortuguese Republic v Council of the European Urji®99] ECR I-
8395.

"ibid para 48, emphasis added.
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could be derived from the fact that the Union’s maading partners also
have not attributed direct effect to WTO agreeméhts

3.1.2 Indirect access via the TBR

Another question is the interpretation of WTO ruiesthe legal order of
EU. This issue arises, for example, when the apiptin of the TBR comes
into play. The TBR seems to function as an altéreato the general
approach, which suggests that there is no way W€k rcould be directly
enforced before the EU courts, i.e. both domesitttae CIJEU. Thus, since
the WTO rules do not possess direct effect in the the TBR is an

instrument, which still lets companies to rely oernational trade rules.
Now, this certainly causes conflicting principles tollide with one

another’’

From one side, as WTO is to some extent still embksthrough the TBR,
the CJEU’s case law on direct effect of GATT and @vagreements does
not seem so consistent anymore. Understandablypdbsibility to rely on
WTO rules in national courts and before the CJElpospd to the
interpretation of provisions of world trade lawtime TBR complaint could
be declared to be totally different approacheghatsame time, the question
of consistency in general interpretation by thedpean courts is anyway
there, because at the courthouse the judges edbehtive to deal with the
same matter — how to apply WTO law to the factthefcase in hand.

However, there is still a twist. With direct effeall the courts in the EU
could apply WTO rules and therefore interpret tkgidlation. Without
direct effect, but with, for instance, the TBR, tBaropean Commission is
of a position to review the WTO law in light of teemplaint brought under
the TBR and hence, in cooperation with the CJEUjrbeontrol of the
interpretation. Accordingly, not providing WTO ladirect effect in EU is in
the interest of the Union as then it could retgsrexclusive power to assess
those international trade provisions.

Nonetheless, from the companies’ perspective, etres workaround
provided by the TBR should satisfy the enterprisese than no access at
all. However, it has to be acknowledged that tlseies related to this kind
of alternative legal path may affect a smooth fiomhg of the system.
Essentially, the TBR is providing private parties access to the WTO
court, but via the European Commission. Hence etleatists ‘a mediator’
between the companies and WTO for keeping the tetuawithin set
borders of the so-called alternative direct eff€therwise, from the EU’s
part, the European Commission would not be able atminister
international trade, which naturally belongs toctsnpetenc®. On the one
hand, total ban of WTO rules would be too limitifigit on the other hand,

8 Marco Bronckers, ‘From ‘Direct Effect’ to ‘Muted ilogue” (2008) 11 Journal of
International Economic Law 885, 886.

9 See more about interpreting WTO law under the BBBh 3.2.2.

8See ch 3.2.
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when attributing rights to companies, a power tanitoo the need and the
effects of application should be reserved for a manbersome global trade
system. Accordingly, the TBR is still a restrictegrsion of intermediating
WTO rules into the legal order of EU for private facement.
Characteristics of the TBR will be discussed belbut before that, some
words about EU’s external economic competences.

3.2 EU external competence — Common
Commercial Policy

In order to put the TBR into a wider context of Ew, it is wise to have a
look at the legal basis of that regulation. Assiapparent from the official
name of the TBR, the regulation is ‘laying down [t procedures in the
field of the common commercial politd?. Accordingly, the latter field of
EU law will be discussed here.

EU’s common commercial policy (CCP) is consideree most developed
external policy of the EB® CCP is in the exclusive competence of thé EU
and it is codified, strictly speaking, under Titleof Part Fivé® of the
TFEU®. However, guiding principles to support the CCRildoalso be
found from other parts of the treaties, for insgrfcom article 218 TFEU.
Nevertheless, the general aim of the EU, as a msstaniofi’, under the
CCP is to ‘contribute, in the common interest, toe tharmonious
development of world trade, the progressive alwolitof restrictions on
international trade and on foreign direct investtnemd the lowering of
customs and other barrie¥s’ The underlying principles supporting the
EU’s idea of CCP are, for instance, democracy, afléaw, principles of
equality and solidarity and respect for the pritespof international lak’

Article 207 TFEU adds to the latter and explaingher, what the CCP is.
The provision stipulates that ‘[tthe common comnedrpolicy shall be
based on uniform principles, particularly with redydo changes in tariff
rates, the conclusion of tariff and trade agreemegiating to trade in goods
and services, and the commercial aspects of intalié property, foreign
direct investment, the achievement of uniformity measures of
liberalisation, export policy and measures to mbteade such as those to
be taken in the event of dumping or subsidies’. sThong and

8 See ch 3.3.

82 See n 50 for the official name of the Trade BasrRegulation, emphasis added.

8 Eeckhout (n 75) 439.

8 Consolidated Version of the Treaty on the Fundtigrof the European Union [2010] OJ
C83/47 (TFEU), art 3(1)(e).

% Titled ‘External Action by the Union’.

% Articles 205-207 TFEU.

87 Articles 28 and 32 TFEU.

% Article 206 TFEU.

8 Consolidated Version of the Treaty on Europeanobf2010] OJ C83/13 (TEU), art
21(1).
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comprehensive list of aspects is, however, not esthae’ Additionally,
article 207 TFEU also lays down relevant proceduukbds for enforcing the
aforementioned values.

As could be seen from the overview above, the GC&iIEU’s core policy
in dealing with its international partners. Impaortty, the customs union,
which defines the EU, gives a strong basis for reee economic

communication. Now, let us have a quick look at erample of the scope
of CCP — the competences related to the WTO agmasme

3.2.1 Competences related to the legal areas of
WTO agreements

Prior to the come into being of the WTO in 189%he CJEU was asked to
provide an opinion concerning the competences ohRtlits member states
to conclude the WTO agreemeftsThe CJEU had to take a stance, firstly,
concerning the ‘competence to conclude the MudiiEt Agreements on
Trade in Goods’ and, secondly, also the externadpsience to contract the
GATS and the TRIP& The general outcome of the case was that all the
WTO agreements on trade in goods came within Usioammercial policy
competenc¥, but regarding the GATS and the TRIPS, the Unind #s
member states were jointly competent to concludeeragreements The
WTO agreements are therefore considered as mixegmagnts in the legal
order of the EU with respect to the competenceb@fJnion.

However, it has to be mentioned that compared eddbal situation where
the Opinion 1/94was given by the CJEU, article 207 TFEU now also
considers services and intellectual property rigisi@n inherent part of the
CCP. Hence, since some fields of law are still Immtmonised at the EU
level, the EU does now have a sole competence ttmradehalf of the
member states in all the fields, including serviaad intellectual property
rights, named under the CCP. Accordingly, the Lisboeaty attributed the
EU full control over the areas of WTO law, whicle aovered by the CCP.
With that, it is established that although all tB& member states are
separately the contracting parties to the WFTQhe EU exclusively
coordinates the Union’s trade policy on behalftefmember states.

% Eeckhout (n 75) 440.
%' See ch 3.4.1.
%2 Opinion 1/94 Competence of the Community to conclude internati@greements
concerning services and the protection of intellatiproperty — Article 228 (6) of the EC
;I'sreaty[1994] ECR 1-5267 (Opinion 1/94), para 1.

ibid.
% Eeckhout (n 75) 29.
% ibid 34.
% ‘The European Union and the WTO’ <http://www.wt@english/thewto_e/countries_e/
european_communities_e.htm> Accessed 15 May 2012.

32



3.2.2 Interpreting WTO law in the course of the
TBR procedure

Acknowledging that the WTO rules do not possesspitindlege to have
direct effect in the legal order of EU and that i@ is the sole coordinator
of the WTO rules that belong to the scope of thePC@e question of
interpretation of WTO law is still of an interesttivregard to this research.
As was stated before, for the TBR to function prbopehe parties to the
trade disputes have to deal with WTO law in the glant under the TBR.
Thus, the clash of those two approaches is exptdsgehe fact that even
though the Union is not allowing WTO rules to passdirect effect in its
legal order, those international trade principlessill ‘directly’ relied on in
the TBR complaint.

As the language and spirit tfiternational Fruit Companysuggests, the
CJEU should not in any case have the competenoddxpret the GATT.
However, a different conclusion was reached inRteeiol’’ case. There the
EEC Seed Crushers’ and Oil Processors’ Federati@didl) asked the
Court to annul a Commission decision, where therddtad not been willing
‘to Initiate a procedure to examine certain comnabrgractices of
Argentina regarding the export of soya cake to [ldeion]’ under the
predecessor of the TBR”® In its analysis, the CJEU recalls the case law
starting with International Fruit Companyand admits the lack of direct
effect of GATT

However, the Court then takes a turn and states'itheannot be inferred
from those judgments that citizens may not, in pealings before the Court,
rely on the provisions of GATT in order to obtainraling on whether
conduct criticized in a complaint lodged under [NE® constitutes an
illicit commercial practice within the meaning ohat regulation™?
Accordingly, the fact that GATT does not have direffect in the E4*®
‘does not, however, prevent the Court frotterpreting and applying rules
of GATTwith reference to given case, in order to esthbibether certain
specific commercial practices should be considaredmpatible with those
rules™®. The CJEU added that ‘[{lhe GATT provisions hamdralependent
meaning which, for the purposes of their appligaiio specific cases, is to
be determined by way of interpretatif’ The Court also emphasises that
‘the fact that Article XXIII of GATT provides a sp&l procedure for

" Fediol (n 72).

% See ch 3.3.

% Fediol (n 72) para 1.

1%0ipid para 19.

101 New Commercial Policy Instrument, predecessoheffBR, see ch 3.3.
192 Fadiol (n 72) para 19.

1% 5ee ch 3.1.1.

1% Fediol (n 71) para 20, emphasis added.

1% ibid.
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settlement of disputes between contracting paidgi@®t such as to preclude
its interpretation by the Coutt®.

Hence, the CJEU concluded that since the NCPI petgte parties to
invoke GATT provisions in the complaints lodged twithe European
Commission, the Court consequently has the powe\iew the legality of
Commission decisions in which they apply thoseipent provisions®’
Although Fediol could be considered an exception due to its facod
legal background compared to other c&¥eshe principle developed in it,
nevertheless, is also relevant with regard to tBR*f°. For that reason, if a
Union act in question such as the TBR refers taifipgrovision of a WTO
agreemertt’ the so-called Fediol doctrine could be used in the
argumentation of tackling, for instance, Commissubgcisions made in
connection with that act.

With the Fediol case, the CJEU might have opened the Pandora’stiix
it could be considered good news for the EU comgmanlhey have been
given the confidence to, firstly, raise claims be grounds of WTO law via
the TBR, and secondly, protect their interests teefioe CJEU in a situation
where there is a question of legality of a Commnoissiecision. However, it
is important to note that the actions by privatetipa are subject to some
limitations as could be derived from the foregoiagd it is necessary to
remember that in the view of the CJEU, the conoéplirect effect of WTO
law must be distinguished from the interpretatién\6I'O rules under the
TBR. In summary, with th&ediol decision, the CJEU has expressed that it
is indeed possible to make use of WTO rules in Euws legal order,
regardless of their status concerning direct effect

3.3 TBR —what is it?

In order to understand the importance of all thevimus discussions, they
obviously have to be linked to the TBR. Accordinginder this section, we
can compile together the knowledge about privatetigy@ation in
international law and relevant competences of thedd as to form the
background for the overview of the TBR proceduneriEthough there have
already been a number of references to the TBRréelet us now have a
more detailed look at what kind of legal instrumigmictually is.

1% ibid para 21.

97ibid para 22.

1% Brand (n 67) 580-581. According to the referredrse, ‘[the Commission decision was
based solely on the application of GATT provisiodsspite the fact that the regulation
allows the Commission to reject a complain on gdsuaf “[Union] interest” (see fn 133
of the referred source).

199 José Manuel Cortés Martin, ‘The European Commuilitgde Barriers Regulation:
Private Party Involvement in International ProceduRegarding Unfair Foreign Trade
Practices’ (2004) 35 Texas Tech Law Review 269, Z% also overview of other Fediol
cases at the same place.

119 Mitsuo Matsushita, Thomas J. Schoenbaum, Petrosavroidis, The World Trade
Organization. Law, Practice, and Poli¢g™ edn, OUP 2006) 98.
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Let it be reiterated once more at the outset thatiBR is a 16-article
regulation with an aim of establishing EU procedurethe field of CCP for
ensuring the Union’s rights under internationati&raules, especially WTO
rules, to tackle restrictive and discriminatoryd@gameasures on the third
markets'* The TBR entered into force on 1 January 1498nd to date
there have been 27 formal investigations under régulatiort'®. The
general effect of the TBR has been positive, bexalige to the WTO
background, EU’s trade partners tend to take ibasty !

However, TBR has not been only such legal instrunre&U’s history. As
already mentioned above, the NCPI preceded the TBRng the ten-year
existence of the NCPI, however, only seven privatenplaints were
formally dealt with under that instrumetit. Hence, the NCPI was not
generally considered as an effective experimentEu trade law and
policy.*® The NCPI differed from the TBR in one importanpest — the
instrument did not allow single enterprises to friheir claims concerning
alleged breaches of WTO law on third markéfsThis new track'® offered
by the TBR is particularly of an importance in tresearch.

In addition, the EU is not an only jurisdiction twave this kind of
legislation. Several other WTO members, particyladpan and the US,
have also adopted national laws that allow courgasuares in response to
foreign measures that render their rights undeermational trade law
ineffective or even non-existent. Although privatgors at the international
scene do not possess rights to invoke WTO dispeiteesient procedures,
national trade retaliation laws function as linletvieeen a private party and a
WTO member, who then has an access to the BEBy any means, as the
companies are the ones that hold up the econotheg should be allowed
at least that kind of access to international tnades regardless of the fact
that those terms under which companies operate negotiated and
implemented by the stafé® Another question is the effective
implementation of this type of a gateway.

UTBR, art 1.

12TBR, art 16.

113 “Trade barriers. Investigations.” <http://ec.ewmanu/trade/tackling-unfair-trade/trade-
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(2001) 35 Journal of World Trade 427.
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118 Robert M. MacLearThe EU Trade Barrier Regulation: Tackling Unfair feign Trade
Practices(2" edn, Sweet & Maxwell 2006) 4.

7 Marco C. E. J. Bronckers, ‘Private Participatiartfie Enforcement of WTO Law: The
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With regard to the essence of the TBR, it is imgatrtto note that the EU
has prioritised the protection of its industriesvpte interests outside EU’s
internal market when enforcing international agreetsi?* This
understanding stems from the EU’s founding treatiresnely from article
21(2)(a) TEU. The provision indicates that ‘[tlhenion shall define and
pursue common policies and actions, and shall viorlka high degree of
cooperation in all fields of international relatgrin orderto safeguard its
values, fundamental interests, security, indepeoel@and integrity**

Accordingly, the TBR is the EU’s expression of ttede values and
interests outside its borders. Those principlegakthemselves on several
levels. For instance, with the TBR, the EU simpigtpcts its enterprises’
interests, but the regulation is also necessafgampete’ with other WTO
member with regard to allowing access to this §étadle rules.

3.3.1 Substance

Continuing with the description of the TBR, it h@msbe brought out that
claims could be based on that legal instrumenttang when there is an
‘obstacle to trade’ on a third market. The latteyams that a non-EU country
has adopted or maintained a trade practice in cesgevhich international
trade rules establish a right to actiéhThe latter should be understood in a
way that there exist international trade rules thdher prohibit a practice
outright, or give another party affected by thecpce a right to seek
elimination of the effect of the practice in questi** Furthermore, from
the wording of article 2(1) TBR, it could be condéd that a complaint has
to be directed at government practices rather pinasate actions.

As it reads from the foregoing, any complaint unttee TBR has to be
based on recognised global trade provisions. Incth@ext of the TBR,
“international trade rules’ are primarily thosei@sdished under the auspices
of the WTO and laid down in the Annexes to the WAGreement*®,
However, the enforceable rules are not limitedhi fatter set of rule’$®
Regardless of this observation, the general pectt the European
Commission suggests that they have almost exclysiveed the rules of
WTO to interpret the notion of ‘obstacles to tratfé’

3.3.2 Procedure

Procedurally, the TBR lays down three tracks. Birsthe European
Commission welcomes complaints from the EU membeties?® This is

2L sybramanian (n 51) 1022.

122 Article 21(2)(a) TEU, emphasis added.

1B 7BR, art 2(1).

4ipid.

15 TBR, art 2(2).

126 ibid. However, according to Bronckers and McNé¢lise (n 114) 434), TBR complaints
cannot be based on bilateral agreements.

127 MacLean (n 116) 44.

) TBR, art 6.
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the most traditional way in which companies couldt@ct their interests. In
addition to other ‘tracks’, referrals by membertesacould be used, in the
opinion of the author, as an alternative. It woh&l possible even without
the TBR for the member states to raise questionseraing trade practices
of third countries before the European Commissitevertheless, it has to
be admitted that the TBR is useful in the respeat it lays down principles
for the procedure and also provides time limitsifof®

Secondly, complaints could be submitted on beHati® Union industry>°
This means that a TBR action could be initiatethn name of wider set of
subjects, for instance, on behalf of those comganiBo produce similar
products or whose combined output constitutes am@pportion of total
EU production™* The bottom line here is that in order to start@ecpeding,
there has to be a broader interest of a specificndUstry.

Thirdly, the track we are especially interestedas,it is the focus of this
thesis, considers complaints on behalf of Unioremmises-*? Under this
track, ‘any [Union] enterprise, or any associatidrgving or not legal
personality, acting behalf afne or more [Union] enterpriseS® is able to
bring an action under the TBR. It is important totenthat a single EU
company could initiate the procedure under this TB&vision. It also has
to be mentioned that instead of proving ‘injury’ tre third market as is
required under the second trdtk here the company has to provide
evidence concerning ‘adverse trade efféétswhich is a lighter version of
the injury test®® Consequently, the conditions for single companieder
the TBR should be favouring at least in theory.

Having established the subjects who are entitledritmg claims under the
TBR, let us now have a quick view on the procedtself**’. Essentially,
the TBR procedure consists of four stages, whiah (@) admissibility
review, (2) internal investigation, (3) internatadndispute settlement
procedure, and (4) review of retaliation.

3.3.2.1 Complaint

The procedure starts with a written complafhitHowever, companies are
suggested to contact the European Commission farisubmitting of their
documents®® For ensuring that the Commission will initiate the

129 See also Natalie McNelis, ‘The European Union Er&@arriers Regulation: A More
Effective Instrument’ (1998) 1 Journal of Intermaial Economic Law 149.

0TBR, art 3.

131TBR, art 2(5).
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1337TBR, art 4(1), emphasis added.

13 TBR, art 3(1).

15TBR, art 4(1) and 2(4).
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37 For the overview of procedural steps and timetérsee Supplement A.
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investigation, the complaint must include suffi¢cienidence to support the
claim!®® Steps in draftihg a TBR complaint are published the
Commission’s webpagé!

Concerning the evidence, a party alleging a breddahternational trade law
must submit its materials according to the priresptet in the article 10
TBR. With regard to single companies and their gdilon to establish
adverse trade effects, the provision lays downaaerprinciples to be
followed. For instance, the party has to convinoe Commission that a
contested trade practice has effects on the EUWsay, be it general,
regional or sector-basé In order to establish the effects on the economy
for the Commission to consider, the company hapravide evidencé®
such as significant change in the volume of Unimparts or export§”,
information about price adjustments on particulasirdt market*> or/and
show impact of the trade measure on economic fadike production,
market shares and profit§ to mention some. Additionally, only a threat to
adverse trade effects could be tackled by provingadicular situation’s
clear foreseeability to develop into actual traffece.**’

3.3.2.2 Admissibility

After the complaint has been lodged with the Cormsiais, the admissibility
review starts. At this stage, the Commission makkesar if there is
‘sufficient evidence’ to support the claim and jfysfurther examinatiort*®
Normally within 45 days of the submission of themmaint®®, the
Commission decides, by way of consultations, whettheontinue with the
investigation or not. The consultations are carreed at the Advisory
Committee, which consists of representatives of &ld¢ member statE? If
the Commission, in the course of the consultatiatsgs not find the
evidence to be sufficient to investigate the casghér, it informs the
complainant>* However, if the Commission finds enough proofrtitiate a
further investigation, it starts examining the eride.

3.3.2.3 Investigation

Firstly, a sign of the initiation of the investigat is the publication of a
notice in the Official Journal of the European Umi* In this

announcement, summary of the factual backgroundnaganied with other
relevant information to the case is provided. Aiddially, the Commission

10ihid.

1L ibid.

192TBR, art 10(4).
13 ibid.

14 TBR, art 10(1)(a).
“STBR, art 10(1)(b).
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B1TBR, art 5(3).
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sets a period within which interested parties n@ylyato be heard orally at
the Commissioi>® Secondly, all the parties to the case are notifiedut
the commencement of the investigatidh.Thirdly, the Commission in
cooperation with the member states arrange theuobraf examination at
the Union levef>

The investigation normally takes 5-7 moriffisand during that, the
Commission examines the information provided by ¢henplainant, may
also request additional information from the partie the case and other
sources and may hear the parties concerned; it ewan carry out
investigations on the territory of third countrigs.lt is important to note
that all the information gathered by the Commissiisn subject to
confidential treatmerit® When the investigation is concluded, the

Commission reports the findings to the Advisory @uitree’®

3.3.2.4 After the investigation

In light of the investigation results, there aragbly two ways to proceed —
end/suspend the procedure or continue with possiblfamercial policy
measures. The latter is a more common result ofBR Examination,
meaning that the case will continue at the WHO.

When it is found that the interests of the Unionnad require any action to
be taken, the procedure shall be termindté@he investigation could also
be suspended. The latter is usually a reflectiorsaifsfactory measures
implemented by the allegedly infringing third comyat®® The Commission,
then, will ‘keep an eye on’ the application of theomised measure&®
Moreover, the procedure will also be suspended wviihere is a need to start
negotiations with the third country to improve thiateral agreement§?

When it is considered necessary, according to ihdings, to take
appropriate measures to tackle the trade probletaliatory actions will be
decided® However, it has to be noted that if the internagioobligations
of the EU entail prior consultation or settlemehtisputes, e.g. stemming
from WTO law, any reciprocal measures will be dedicifter discharging
the previously mentioned obligatidi% For instance, a raise of customs
tariffs or an introduction of quantitative resticts could accordingly be
approved by the WTO. If the ‘judgment’ of the WT©®gositive for the EU,
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the case comes back to the Advisory Committee, avtiee retaliatory
measures will be decided by a qualified majotty.

As the WTO dispute settlement procedure has a derable role in the
TBR process, let us next have a look at this system

3.4 Overview of the dispute settlement at
the WTO

Generally, as disputes tend to arise when therdissenting opinions about
something, there should also be forums for solvihgse deviating
understandings. Since the same principle appli¢seirdield of international
trade law, world leaders have developed a systetheriworld trade club’
to satisfy the need to resolve disputes. As a pialepart of the TBR
procedure, the following provides a brief overviefathe WTO and its well-
developed and legally binding dispute settlemertharism.

3.4.1 Generally about the WTO

The idea about forming a fundamental trade orgénisalates back to the
end of World War Il, after which the new global eomic system started to
develop. More specifically, it was at the meetingBretton Woods in 1944
where the thought started to evolve and after M#é&n the United Nations
was founded, negotiations regarding internationadlé were commenced
under the institutional umbrella of the UN. Precgdihe creation of the
WTO, another trade organisation was supposed tmecto live’, but it
never did. It was the International Trade Orgamiza{ITO) and due to the
pessimism from the US, other participants did re@ the future in this
institution under the auspices of the UX.

After the ITO had failed, the parties acknowledgedissing part in the new
global order and hence contracted the GATT in 19 latter was not
supposed to function as an international orgamisabut despite that, it still
substituted the absent institutifii.Since there was a continuous need for a
central forum for trade matters, the WTO was evaituformed as an
outcome of the Uruguay Round and the organisataomecinto being on 1
January 1995. The WTO, unlike the GATT, provides aaganisational
structure and a binding dispute settlement mechahi$For stressing the
similarity, the WTO is largely based on the prifeipof the GATT-"

The WTO is an international organization that pde& common
institutional framework for the conduct of tradelateons among its
members in matters related to the agreements asdciated legal

187 TBR, arts 13 and 14. Time limits for the decisimaking are set by the same articles.
188 Matsushita, Schoenbaum, Mavroidis (n 110) 1-2.

*%ipid 2-3.
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instruments included in the annexes to the WTO eagesit’>. The main

function of this fundamental trade organisatiortasprovide a forum for
negotiations among its members concerning theitilatgral trade relations
in matters dealt with under the corresponding ageses'’> Additionally,
the WTO assists on technical matters concernirdgirarovides training for
developing countries and cooperates with other rnateonal
organisations’* The WTO also administers the Understanding on Rule
and Procedures Governing the Settlement of Dispiidespute Settlement
Understanding, DStJ%.2"® The latter is of an interest in the current thesis

3.4.2 Steps in resolving the trade disputes at
the WTO

Firstly, it has to be noted that the basis for W@@pute settlement
mechanism is article XXIII of the GATT. However gthatter provision does
not explain the procedure itself. Instead, the @sscis described in the
DSU. This document lays down steps for resolvirspdies at the DSE

The process for settling trade dispdfstarts with consultations between
the parties involved. If the consultations do nield/any fruit, a party may
call for a DSB panel to be set up. This panel tatesount of all the
submissions by the parties and intervening thindypanembers. If the
hearing is concluded, the panel delivers an intaeport to the sides in
order for them to give additional explanations @marks. After the parties
have provided their further observations, the pé&msVvards the final report
to the DSB. If there is no resistance in adopthegganel report and it is not
appealed to the Appellate Body, the ‘judgment’ Vel adopted within 60
days from its issuancg®

When it is found that an objection has been rightfuaised, the panel
usually suggests the breaching party to abolishirifrenging obstacle to
trade. When the report has been implemented, tl& K28ps observing the
adherence of its recommendations. In a situatioargtthe party who lost
does not stick to its obligations according to tlgort, the prevailing party
could claim compensation or under the authorisatibthe DSB, suspend
concessions previously made to that memffer.

172 ngreement Establishing the World Trade Organizafits April 1994) LT/UR/A/2 art
II:1 <http://docsonline.wto.org> (WTO Agreement).

3WTO Agreement, art 111:2.

174 ‘Understanding the WTO. What we do.’ <http://wiauenglish/thewto_e/whatis_e/what
_we_do_e.htm> Accessed 23 April 2012.
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Agreements’ (1995) 29 Journal of World Trade 184.1

8 For the overview of the steps and time limits, Sepplement B.
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This short overview of the WTO dispute settlememicpdure gives an idea
how the ‘rows’ are approached at the world tradarfo It should, however,
not be understood that the mechanism is in fasiraple as provided here.
In reality, the system is a complex one and sepdlegses could be written
on that subject. Here, only the glimpse at it i®vided in order to

understand the TBR procedure in its completeness.

3.5 Synthesis

As it was shown with the previous discussions, TR, although a

‘simple’ piece of legislation, is connected to aber of legal fields. Thus,

the TBR is more than just a set of procedural tutesould be questioned if
the TBR is an effective legal instrum&ft mainly due to its long

investigations of which majority have lasted mdrart the prescribed time
limits'®. Prolonged investigation may result, for instarieéyankruptcies of

companies facing trade issues on the third maFkethermore, the scope of
application of the regulation, as represented lyisbues with private party
participation in international law and regardingmgetences of the EU, may
be put into doubt. Additional problem is related temedies for the

companies as according to mainstream opinions,ctmplainant is not

entitled to compensation when the violator confoiitssactions within a

reasonable tim&?

At the same time, the mere existence of this insént has the presumably
infringing parties ‘on the hook’ and therefore ontyeatening with trade
sanctions may prove to be useful. However, thieabt an only purpose of
the TBR. Besides that, the fact that the TBR praoedanay continue at the
WTO level, provides the regulation with more creldip in the eyes of
EU’s trade partners. Accordingly, as the EU is mpartant trade bloc, the
TBR has a strong potential at least in theory ickltag trade obstacles
‘abroad’ and with that the interests of the Uniaawhole and also of
single EU companies shall be protected.

Taking into account the knowledge concerning theRTéhd its affected

areas of law, the thesis continues now with a #ieml test. However,

although not practical at the time being, this expent carries an important
value, because it aims at applying the TBR to tleehtrade disputes with
Russia, which were summarised in the first pathefthesis. Naturally, the
TBR is not designed for Russia, but once the cquattcedes to the WTO, it
provides a strong basis for the use of TBR alsoelation to the EU’s

Eastern partner.

181 See more regarding the reasons why TBR has bestricted in use at Bronckers,
McNelis (n 114) 453-461.
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4 Russia as a ‘New Market’ for
the Trade Barriers Regulation

Let us now have another glimpse at Russia anditiiaghess into the
aforementioned legal context. There would not besane in applying TBR
to trade relations with Russia if the latter wastle WTO. Therefore,
firstly, an overview of the current state of Russiguest in joining the
WTO is delivered and secondly, presently a thecaetest of applying TBR
to the model trade disputes is provided.

4.1 Russia becoming a member of the
world trade club

Russia has negotiated its WTO accession since £9g&ter a long and
often problematic accession process — for instanelated to Russia’s
concerns about the economic implications of joinig WTJ®* and
political consideratiort8®~ a turn came on 16 December 2011, when Russia
received an official invitation from the Ministeki@onference to join the
organisationt®’ This event marks an end of a more than 18 yeastigings
and shows that the parties have finally reachedtiafactory result in the
multilateral negotiations. Russia has now until RBy 2012 to ratify the
accession documents and 30 days after doing sosidRusll officially
become a member of the WT&.Logically, there could be a possibility of
non-ratification and there probably is some lobhyigainst joining the
WTO, but ‘closing the deal’ is not seen as a pnobknymore'®® In the
author’s view, the rationale behind this understagdtems from the aspect
that if Russia has already agreed to the termBeoatcession, why would it
withdraw from them now.

Deriving from the foregoing, a long-awaited evantriternational economic
affairs should be ‘in a reach of an arm’. With #ueession, Russia will take
a step towards a more rule-based communicationt@riational trade and
accordingly will become legally committed to the adhanisms of WTO.
This, eventually, provides the EU companies witimare legally stable

184 «Accessions. Russian Federation’ <http://wto.onglish/thewto_e/acc_e/al_russie_e.
htm> Accessed 17 May 2012.
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access to the Russian market. Furthermore, thernsiffe actions’ of TBR
will become functional regarding trade with the &as partnet®

4.2 TBR applicable to Russian market?

Although Russia is not in the WTO yet, the EU hasstantly paid attention
to what is happening in Russia with special regarttade*®* Regrettably,

the attention has often been on the trade barridosvever, the latter
obviously suggests that there are issues in tlsgest. Again, further trade
relations will be renegotiated once Russia hasdextéo the WTO and after
that, the future reports will hopefully focus momn the increased

cooperation rather than only concerning the problem

Nevertheless, the following will deal with the issuthat have already
arisen. After a short recap of the model trade wep described under
Chapter 1, a possible TBR application to thosescaskk be provided.

4.2.1 Short recap of the model trade dispute

In the Polish meat embargo case, Poland and atés&lthas a whole were
faced with a trade problem, where Russia had podéraon the import of
meat and plant products originating from the Uni@nssia claimed that the
products were harmful to human health.

In the German overflight fees dispute, Russian sideed its airspace to
Lufthansa with an aim of converting the German canys hubs en route
to Asia from Kazakhstan to Russia. What is impdrfanthe analysis is the
fact that, according to the sources used herefettgdo not apply to every
Russia’s trade partner in the same way.

In the Finnish case, where Russia had decideditduple the export tariffs
on timber, we saw Russia’s unilateral trade actith a purpose of making
the wood exporters to build up the correspondimiystry’s infrastructure in
Russia.

In Estonian Bronze Solder affair’s follow-up, Russiofficials discouraged
Russians from buying products originating from B&oand hence put
‘hidden sanctions’ on the country’s economy. Thauld be seen as a
reciprocal act to the removal of the Red Army moreao

1% candido Garcia Molyneux, ‘The Trade Barriers Ragiah: The European Union as a
Player in the Globalisation Game’ (1999) 5 Europkeaw Journal 375, 404.

91 For instance, a separate section is devoted tsi®irs ‘Trade and Investment Barriers
Report 2012' <http://trade.ec.europa.eu/doclib/éaE2/february/tradoc_149143.pdf>
Accessed 17 May 2012.
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4.2.2 Applying TBR to former trade disputes

The purpose of this part is to demonstrate howntioelel trade disputes
could be handled under the TBR. However, in realasions, the litigation
and argumentation of cases similar to the modelet@disputes may differ
significantly. This is mainly due to the restrictetformation about the
details of the trade disputes. However, some tlieateconclusions could
nevertheless be reached.

4.2.2.1 Poland — meat embargo

Let us start with the Polish case. Concerning Hretary and phytosanitary
measures, the WTO members have laid down ruld®iisPS agreeméitt
Article 2(2) of that agreement stipulates that ‘@mpers shall ensure that
any sanitary or phytosanitary measure is applidg torthe extent necessary
to protect human, animal or plant life or health, hased orscientific
principles and is not maintained without sufficiestientific evidencé®®
When there is no scientific justification for theeasures, the latter could be
considered an actionable obstacle to trade undeBR** Furthermore,
the Committee on Sanitary and Phytosanitary Measprevides a regular
forum for consultations, where the parties haveogportunity to react
promptly to any sanitary or phytosanitary issti8sThus, the measures
could be consulted prior to their implementationhas forum. According to
the overview of the trade dispute concerning baolish meat, there is no
information about Russia’s scientific evidence oioip consultation with
regard to the measures implemented. Hence, thd ddirpractice could be
considered a trade barrier and thus actionableruhderBR.

4.2.2.2 Germany — overflight right dispute

Next, let us have a look at the German case. Ahcadmitting that, for
establishing an infringement under WTO rules, isible at all, a further
research of all facets of the presented Germanisasxessary. However, it
could be claimed, by analogy, that the distinguighoverflight fees among
Russia’s trade partners could constitute a brefdheoMFN principlé®
This argumentation would probably prove to be peotdtic since the MFN
traditionally considers discriminatory charges ampats or imports, which
is not apparent in this case. The dispute rathecerms a right to free
transit, not EU companies’ trade to Russia.

Alternatively, since article V of GATT deals witmekedom of transit, the
case could be connected to this provision. Howeftfire provisions of this
[a]rticle shall not apply to the operation of aaftrin transit, but shall apply

192 Agreement on the Application of Sanitary and Phgtitary Measures (15 April 1994)
LT/UR/A-1A/12 <http://docsonline.wto.org> (SPS).

193 Emphases added.

19 Robert M. MacLean, ‘The European Community’s Tragkrrier Regulation Takes
Shape. Is it Living Up to Expectations?’ (1999)R®&irnal of World Trade 69, 79.

1 SPs, art 12.

Y GATT, art .
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to air transit of goods (including baggadé)’ It depends on the general
nature of those overflight fees in order to essdblvhether they fall under
the article V of GATT or not. Yet, in preparatorgtas of the article, ‘it was
generally felt that air traffic should be exempteda matter which is being
dealt with by International Civil Air Organizatior®. This is in line with the
EU’s reference to the Chicago Convention in itsuargntation. The reason
for not invoking this legal agreement probably liesthe fact that the
dispute settlement under the convention involvesl@J®° which does not
have automatic jurisdiction over Ru<8fa Nevertheless, the EU has
connected the issue to Russia’s WTO accession hikesf due to wider
considerations regarding Russia’'s actions such hes dispute under
discussion here.

Even if the issue of overflight fees might be cated to the notion of
increased costs for exportéls there seems to lack legal grounds to ‘sue
Russia regarding this type of action. Accordinghg action under the TBR
would be difficult, perhaps even impossible.

4.2.2.3 Finland — export taxes on timber

In the Finnish timber case, general principles of@Vapply. Although the
general aim of the GATT is to promote the lowerafdariffs*®? this is not
an explicit obligatiof”® Deriving from that, the members of the WTO
negotiate the level of tariffs to which they hawehind themselves. In a
situation where the actual tariff levied is lowéan the one stated in the
concession, there is logically some room for inseedJnfortunately, in the
case under scrutiny, there is no benchmark tontksther Russia’s increase
would exceed its concession, because Russia isbiged to commit to
such bindings due to its non-member status at tHi®©WHowever, once
Russia accedes to the WTO and it would become ewitiat the tariffs do
not meet the promised levels, the hike in timbeiffsawould most likely
constitute a breach of WTO law.

Alternatively, charges, which do not let the EU ustty to obtain raw
materials at the lowest international pri®&smight be a kind of practice
that could be a ground for a TBR complaint. A sanikituation also
appeared in thé&rgentinean Raw Hides and Finished Leatbase. There
the EU industry complained that a 15% export tax, calculated on the
basis of international market but US market pricesraw hides and skins

YT GATT, art V:7.

1% Nora Neufeld, ‘Article V of the GATT 1994 — Scopand Application’ 6
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199 Chicago Convention, art 84.

20 ‘Declarations Recognizing the Jurisdiction of th€ourt as Compulsory’
<http://www.icj-cij.org/jurisdiction/index.php?pl1&p2=1&p3=3> Accessed 19 May
2012.

21 MacLean (n 194) 86.

292 GATT, recital 3 and art XXVIbis:1.

203 Relates to the concessions (binding commitmentsudffs), GATT, art II.

24 MacLean (n 194) 75-76.
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imposed by Argentina constituted an obstacle toef¥ This kind of
practice was deemed a quantitative restriction xpoes® and customs
valuation not based on actual value of the merdseaffd*°® Even though
the legal basis changed during the TBR procesd)8#, ultimately, found
a breach of WTO law and hence ruled in favour effty>°°

Taking the aspects together, a behaviour similathéofacts in this case,
which concerns increase in export tariffs on timbeould most likely
constitute an infringement of WTO law and thus dolok ‘attacked’ under
the TBR.

4.2.2.4 Estonia — ‘Don’t buy Estonian’ and more aft er
the Bronze Soldier case

Lastly, let us briefly analyse the Estonian casenfthe TBR perspective.
This trade dispute is probably the trickiest of tber model trade disputes.
The central issue in this case seems to be a pedsiach of the national
treatment principE®. The latter core value of the WTO is expressethly
following: ‘[tlhe products of the territory of angontracting party imported
into the territory of any other contracting partyal be accorded treatment
no less favourable than that accorded to like prtsdaf national origirf**

A complaint concerning this issue was dealt witlemthe TBR inUSA —
Antidumping Act of 1916In this case, the Commission raised an issue
where it claimed that the US antidumping act ‘letmstricter treatment of
some imported products than domestic prodé&@étsAlthough the case was
ruled in favour of the EU at the DSB under seveodher WTO
provision$™® the argumentation concerning national treatmentdstill be
relevant in the Estonia’s situation.

To develop the argument further, it could be clairtieat trade measures on
third markets that hinder the EU exporters fromirsgltheir products on
that market, distort normal trade patteftfsAccordingly, this kind of trade
practice could constitute adverse trade effects Womon’s economy
(‘material impact of the economy of the [Union] of a region of the
[Union], or on a sector of economic activity the§i'®> and therefore be

% ihid 76.

2% GATT, art XI.

2T GATT, art VIL.

2% MacLean (n 194) 76.

29 *ARGENTINA: exports of hides and import of finistte leather
<http://ec.europa.eu/trade/tackling-unfair-tradele-barriers/investigations/countries/
argentinal/inv_argentina_001.pdf> Accessed 19 Md220

ZOGATT, art I11:4.

“ibid.

212 Natalie McNelis, ‘Success for Private Complainantsler the EU’s Trade Barriers
Regulation’ (1999) 2 Journal of International Ecomio Law 519, 521.

213 \USA: Antidumping Act of 1916’ <http://ec.europalérade/tackling-unfair-trade/trade-
barriers/investigations/countries/usa/inv_usa_Q0ff#.p\ccessed 19 May 2012.

24 MacLean (n 194) 84-85. See an overview of the TBRes concerning this issue at the
same place.

Z5TBR, art 10(5) and 2(4).
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sufficient evidence in the TBR proceddfé.In the Estonian case, such
measure could be the call for avoiding Estoniandpets and hence the
situation fits quite well into the framework, besauthe ‘buy domestic’

policies are also considered actionable under B %’

However, a major problem exists in this argumentoAg the Russian
officials, only some discouraged people from buyiggstonian products.
Hence, this was not an official position of the 8as government. If the
government only tolerates restrictive businesstmeg by private parties,
but does not encourage them, those measures walltiifside the TBR?®
because under article 2(1) of the TBR, the compla@s to be directed at
government practices. Consequently, it is problemed tackle private
practices that are tolerated or encouraged by argment*® Therefore, in
the Estonian case, it is difficult to prove therimjement of WTO rules
under the TBR.

4.2.3 Evaluation

The aim of this short analysis was to demonstratg Russia’s trade
practices could indeed be caught by WTO rules. Hewehe question of
sufficient evidence is central in any TBR procegdirit has to be
remembered that the facts of the cases providdddrthesis are limited and
the theoretical application of the WTO rules via thBR considers only
some arguments that could be raised. Nevertheldsss without
considerable doubt, according to the findings hdrat Russia’s behaviour
could be scrutinised by WTO principles and in maages, the breaches
seem to be evident. At the same time, no fundarhanth legally binding
assessment could be provided largely because ak#tected information
available about the cases. Nonetheless, the asdlgsifulfilled its purpose
— theoretically, the TBR could be used in futureT®/ law based’ EU-
Russia trade disputes and positive outcomes fdetheould be expected.

4.3 Appraisal

Although it is possible, as shown above, to estahbinfringements of WTO

law in Russia’s trade behaviour, it needs to béh&urdiscussed, how the
TBR would ‘intervene’ in future EU-Russia tradeatebns. Quite clearly,

this instrument does not function in a clinical l&mn and hence the
application of the TBR has to be seen in a widerted as it surely does
have an important role at the international stage.the same time,

paradoxically, the TBR is only a small player ie thig game, reflecting the
values and interests of the EU and often not takit@account the opinions
of the world outside the EU. By protecting the Unmpmpanies, this legal
instrument does it on the account of the actorthod markets, because the

18 Eeckhaute (n 138) 202.
“"MacLean (n 116) 8.

218 Mavroidis, Zdouc (n 120) 416.
219 Bronckers (n 117) 307.
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laws or measures that the TBR attacks are primagtyup to protect the
interests of the companies on that other marketh tis in mind, let us put
the TBR into a broader framework of EU-Russia treedations.

It could be presumed that the competition betwéengast and the West is
apparent in all the fields where cooperation isejdye it politics, economy
or law. From the European perspective, the TBRher ‘weapon’ in the
EU’s ‘arsenal’ to enforce its understandings ofeinational trade law
abroad, probably also in Russia in the future. Tkhes EU is of the opinion
that its values and views on this ‘section’ of megional trade laws should
be followed also outside the EU. It is enough tklat the EU treaties and
note that ‘[tlhe Union shall develop a special tielaship with neighbouring
countries, aiming to establish an area of prosperéind good
neighbourlinessfounded on the values of the Uniand characterised by
close and peaceful relations based on cooperdibim. relation to Russia,
we can spot the same approach in the PCA, whesestaited that ‘Russia
shall endeavour to ensure that its legislation vaé gradually made
compatible with that of the [Uniorff>. Deriving from the foregoing, the
EU, acknowledging its power, is trying to make Rasst according to the
Union principles.

Even if the EU finds the TBR to be a decent apdndagvards ‘abroad’, it
does not necessarily mean that that ‘abroad’ agsedis the Union
regarding the promotion of those allegedly univiersade qualities
everywhere. The TBR does constitute, after all,eanroachment of EU
values worldwide. What if Russia has another viewirdernational law?
Most probably it does and it is protecting its urstiending of the same
‘universal’ principles of international law accondiy.?” It is believed that
Russia does not easily accept the rules from autaitd there has to be
some kind of a shift in Russia’s internal underdiag towards international
law, because only then they could accept the rafedor instance, the
WTO.?* Consequently, from the Russian side we could meiseganother
view on international trade regulation.

Yet, would a balance be conceivable? In the viewhefauthor, it is never
completely achievable in international relationseki if the democratic
values and rule of law could be objectively justfias entirely good
standards in their essence, applying their Westdenpretation in the East
would cause some reluctance anyw#)By the same token, Russia is not
pleased with ‘the intrusive nature of EU polic[ié8] This notion could be
easily linked to the TBR and its possible futur@lagation in Russia. The
Eastern partner has expressed that it would takempBU affairs ‘not as an

220 Article 8(1) TEU, emphasis added.

22LpCA, art 55(1).

22 perek Averre, “Sovereign Democracy” and Russi®slations with the European
Union’ (2007) 15 Demokratizatsiya 173, 182.

*2%ibid 185.

224 ight (n 23) 22.

% ipid.
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object of ‘civilizing influences’ on the part oftogr states or groups thereof,
but precisely as an equal among eqd&lsFor instance, the TBR works
against this approach. It is easy to say that cadipe is needed with

Russia as opposed to competition, but in realine balance between
opposing opinions is difficult to achievé’

Taking these considerations into account, the TBRhis context now
acquires a quite different character. From one, sden if the procedure
under the TBR is time-consuming and might involvaumber of issues
concerning the private party access to internatiawaand the competences
of the EU, it is apparent that the regulation istgcting the values and
interests of the EU. It indeed should be like that, from another side, it is
a reflection of Union’s intrusive policies and aadiagly it undermines the
cooperation aspect on the international level. €hoensiderations are far
from the purely legal understandings. Admittedlsgni a perspective of
law, the TBR is a powerful instrument despite it®rementioned
weaknesses. As presented previously, the TBR ipearation with WTO
law would define many Russia’s trade actions as atpng to the
international trade system. At the same time, Rubkas not had a notable
say in forming, for example, the WTO system asoivrstands. Certainly,
the TBR is a clever instrument, but the values ribtgcts worldwide
originate primarily from the West.

However, what goes around, comes around. Althougbe#ul legal ground
for EU companies, the application of the TBR is notouched by politics,
which could be considered one of the most poweralctions to such
approaches that are represented by the TBR. lbtiglifficult to see how
Russian authorities could make the businesses otdthpanies in Russia
uncomfortable even in the WTO framework. Not eveing is legally
definable and therefore the fear for political @me of any disputé® may
intimidate companies away from bringing a formaimgdaint against a
country the territory of which they operate. Acdogly, a legal approach is
getting a political reaction, which brings us bagkhe cooperation element
as a possible avoidance of conflicts. All in althaugh helpful for the EU,
the TBR causes tensions due to its nature and fdnereinstead of
competing, more attention should be paid to pastnipr The latter,
however, might just remain a dream on the inteomati level, where the
East and the West have deviating values and ingsreés

22 ipid.

2" Rafael Leal-Arcas, ‘EU Relations with China andsBia: How to Approach New
Superpowers in Trade Matters’ (2009) 4 Journal réémhational Commercial Law and
Technology 22, 39-40.

%8 paulette Vander Schueren, David Luff, ‘The TradarrRr Regulation and the
Community’s Market Access Policy’ (1996) 2 Europé&ameign Affairs Review 211, 221.
29 See one possible opinion on the differing appreactf the EU and Russia at Mark
Leonard, Nicu Popescu, ‘A Power Audit of EU-RudRiations’ (2007) European Council
on Foreign Relations 1 <http://ecfr.eu/contentAgets_russia_relations> Accessed 12 May
2012,
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5 Conclusion

Ronald Reagan has once said that ‘status quo, gow,kis Latin for ‘the
mess we’re in”. Contrary to this rather pessintissipeaking’, however, the
status quo could be approached and researched anious sides. And
then, however, one could acknowledge the mess.ifhis thesis has
focused on one legal instrument, the TBR, andatemtials in applying it to
the Russian market. Besides the pure TBR-centessdii@s approach also
lets the author draw some conclusions concernimgdar context of EU-
Russia trade relations.

The four model trade disputes described abovegimt bf the current legal
framework between the EU and Russia set the sgapiint for the TBR
analysis. Presently, as it appears, the bilategtdtions of those two
important international law subjects are based e RCA, which is an
agreement of a rather political nature. It measas ith case of possible trade
disputes, the treaty does not offer a binding despeesolution system.
Hence, the status quo of relations in the fieldratfle stands more on the
interdependence than on legal grounds.

Furthermore, since the PCA is an international @gent, private parties’
access to it is limited, at least in relation tade& matters. Even if they had a
standing, it would not be useful largely due to ldek of enforcing power
of that treaty. Thus, the protection of EU comparoe the Russian market
is currently not efficient. This is illustrated lige sample trade disputes,
where the Union companies, the ones that hold @pettonomy, have
suffered from trade measures on the Eastern marwkeich allegedly
infringe international trade law. When even the Bad difficulties in
scrutinising those presumable obstacles to trade tduthe lack of e.g.
binding WTO background in EU-Russia communicatioimen the
companies were even in a less favourable situatitence, there is a
problem of legal regulation of trade matters betwée EU and Russia.

However, Russia is in all probability becoming ammber of the WTO in

summer 2012 after more than 18 years of negotigtidhus, this important
event in global economy would add a more rule-bagguoach also to EU-
Russia relations. With that, also the TBR woulddmee functional, because
under this legal instrument, single EU companiek) idustries and

member states are allowed to base their claims di®©Waw concerning

trade barriers on the third markets. This wouldéanti the currently weak
system of solving trade disputes and be speciadlicemed by the single
companies. The private parties’ trade in Russialevtlien be backed by
WTO'’s binding dispute settlement mechanism as tloequure under the
TBR has the WTO level as an integral part in tigdition process.

However, the TBR is in itself a peculiar legal msbent. It provides EU
companies with indirect access to internationaddraules, specifically to
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those that are under the auspices of the WTO. Welprocedure under the
TBR, EU companies are able to complain about tradasures, which are
negatively affecting them on the third markets. haligh theoretically
useful for companies, this legal instrument ent@lsues related to, for
instance, EU competences to interpret WTO rules emadcerning the
aforementioned private enforcement of internatidaal. Additionally, the
lengthiness of the procedure under the TBR coulddmesidered one of the
most substantial practical deficiencies, becausekihd of time-consuming
procedure does not meet the needs of companiesewhisests might be
affected seriously enough to cause their possihtdkituptcy before the TBR
‘judgment’ is implemented. Even if the companiesvate the illicit trade
practices, the TBR does not entitle them to clabsnngensation, because the
effect of the TBR is mainly seen in the abolishmaritade barriers.

The author's suggestion with regard to the foregois to amend the
regulation with respect to the time limits by, fexample, allowing an
accelerated procedure in case of a serious theaEU companies.
Obviously, if the WTO, the procedures of which aiso quite time-

consuming, is needed to establish an infringemér, amendments for
achieving a faster dispute resolution require wigdorms of the system as
a whole. However, the EU could do its part in thysfirst improving the

TBR.

However, the analysis concerning TBR’s applicapilin Russia does
require a broader context. Namely, the questiomhbisut Russia’s trade
behaviour (could the actions be caught by WTO radesall?) and the
acceptance of TBR-approach outside EU’s borderselfguthe EU has
aimed at promoting its values and interests woiddywibut this kind of
approach does not necessarily promote cooperatiod autual

understanding with respect to international lawe Thtrusive essence of
TBR is a reflection of the foregoing.

Yes, it is possible to find infringements of intational law, particularly

WTO law, in Russia’s behaviour and hence the TBRIdpose as a useful
tool in enforcing the rights of EU companies untterse rules. At the same
time, this unilateral approach would probably notve the fundamental
opposition of the East and the West. It is a sultslamatter to consider
whether a one-sided approach really contributethéodevelopment of a
smoother world order and peace-oriented relati@taden powers. This is
extremely important with regard to Russia, wheravduld be naive to

believe that pure imposition of mainly Western sute the relations with

Russia would solve the dissenting opinions.

It will be seen how the WTO alters the trade relasi between the EU and
Russia. Nevertheless, this thesis offers one opioio this topic from the
perspective of companies. It would be splendid novidle some solutions
and answers, but this is not always possible. Hewethe author believes
that through collaboration, a better mutual underding could be reached.
This, nevertheless, is difficult to achieve in tkality.
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Even if the author unsuccessfully ripped Churchijuote out of its context
and arbitrarily paraphrased it, it did not seemrappate to use, a yet
another, probably more famous Winston Churchili®tg on Russia that
says the following: ‘I cannot forecast to you thai@n of Russia. It is a
riddle wrapped in a mystery inside an enigma: kerhaps there is a key.
That key is Russian national interests.” Accordiaghat, whatever legal
instruments there are to regulate the relationsvdst individuals, states
and organisations, realpolitik will most likely pal also in the future. That
does not necessarily mean that we should opt éuytoasibly better and
more effective laws, but we should not, in the seuof these kinds of
debates, create ourselves any great legal illugiher.
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Supplement A

Overview of the TBR Procedure

Submission of Complaint to the
European Commission

)

Admissibility review
(normally 45 days)

)

I nitiation of Examination Procedure
(Notice published in Official Journal of the
European Union)

@

EU examination procedure
(5-7 months)
- The Commission sends questionnaire to the parties concerned
- Possible visits to the premises of the parties concerned
- Parties concerned by the results of the procedure may registentieEsts
in the procedure (within 30 days from publication of Notice)

)

Report to TBR Committee

)

Commission Decision to initiate WTO DSU processes
(no deadline)

@

Commission requests WTO consultations
(no deadline)

Source: Robert M. MacLeamhe EU Trade Barrier Regulation: Tackling Unfair
Foreign Trade Practice™ edn, Sweet & Maxwell 2006) 59.
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Supplement B

Overview of the Procedure at the WTO

Request for consultations

2

Consultation
(60 days)

2

Request for establishment of a Panel

U

Panel established
(1-1,5 months from request for establishment,
depending on timing of DSB meetings)

U

Panel composed
(approx. 1-2 months)

2

Panel Report
(3-4 months from Panel composition)

U

Notification of appeal
(2 months from Panel Report

U

Appellate Body Report
(2-3 months from notification of appeal)

U

DSB adopts Panel / Appellate Body Reports
(usually 9 months if no appeal, 12 months if appealed, from
establishment of Panel)

U

I mplementation
(immediately, at most 15 months from Panel Report

2

Retaliation

Source: Marco Bronckers, Natalie McNelis, ‘The EWade Barriers Regulation
Comes of Age’ (2001) 35 Journal of World Trade 424%.
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