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Summary 

The thesis aims at supplementing a critique of the existing international 

instruments, regional responses and national legislation of the Arctic related 

to marine environmental protection. With this aim in view, the thesis 

satisfies its objective by proposing a Bipartite “Arctic Council” acting as a 

conglomeration of the Arctic States and the Flag States with a hybrid 

“Arctic treaty”, which is an interplay of international and regional response.  

The “Arctic Council”, apparently, has been highlighted and envisioned as a 

platform which can provide a significant solution, if modified accurately, to 

balance sustainable development (marine environment) and international 

navigation (trade and commerce) in the event of rapid climate change.  

 

In an endeavor to examine the pertinent environmental legal 

regime of the Arctic, it seemed important to delve into the maritime 

boundary delimitation issues which involve three major Arctic States. These 

issues which subsist in two significant Arctic sea routes have a subtle 

connection with the subject of marine protection, which is revealed after a 

detailed analysis of the geographical issues. While the landscapes are 

shaping up as a result of global warming, certain Arctic States have risen to 

the occasion to extend their maritime boundaries in the offshore areas. They 

have not only resorted to contradicting theories to establish sovereign 

claims, but also adopted extreme standards and implemented them in 

national legislation. “Conflict of law” which in turn distorts the international 

legal regime, is evident from the comparative study between two significant 

Arctic national legislation. More significantly, this distortion leaves a 

question on the face of Arctic marine protection. Investigations lead to the 

fact that the boundary issues have distracted the Arctic States from 

promulgating a parallel system to safeguard the pristine environment and 

have left the entire Arctic environmental protection regime in disarray. 

Inevitable as it is, climate change will accelerate international navigation 

and break any resistance which operates against “due regard to navigation” 

as embedded in the lex specialis regime of UNCLOS. Moreover, areas 

beyond national jurisdiction have not received proper attention and till date 

none of the zones have been designated as MPA’s. On the other hand, the 

international community which supports “freedom of navigation” only 

seeks commercial advantages of a shorter sea route. There is a vacuum of 

global concern. Moreover, the international instruments and regulatory 

conventions portray a lack of respect for the Arctic which is seen as the 

“last ecosystem on earth”. Apart from dealing with inconsistent 

geographical claims, the Arctic States have responded via Arctic Council, 

which is an intergovernmental forum established for the purposes of 

addressing questions of sustainable development as well as environmental 

issues. With no specific mandates, the five working groups under the 

Council suffer from low funding.   

 

   The “soft law” character of the “Arctic Council” has been 

viewed as a major drawback and the Arctic legal regime is found to be 
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much less comprehensive when compared to the treaty-based regime that 

regulates the Antarctic, a region with a very similar environment. As such, 

discussions have proceeded as to whether the Arctic is in need of a new 

legal regime, and whether the Antarctic treaty should be a model. What is 

truly needed is structure, and regardless of which shape the future Arctic 

legal regime takes, the most important aspect is that the existing “Arctic 

Council” must take into consideration the geographical and environmental 

impacts of climate change and supplement a comprehensive legal order. It is 

not the single concern of the “Arctic Council” to consider and supplement a 

legal order, but it should be a global consideration to work hand in hand 

with the Council to implement this order. If the shipping industry is to 

provide support, the “Arctic Council” will need to provide further 

clarification concerning many questions, amongst of which one is, how this 

comprehensive legal order will correctly balance environmental governance 

and international trade.   
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1 Introduction  

1.1 Background 

The concept of “Climate change”, by now, has become a cliché when 

describing the catalyst behind geographical and environmental changes in 

the Arctic ocean. As is understood, the impact of this catalyst in the Arctic 

ocean will, over the next decades, ascertain its transformation from a 

permanently ice-covered and virtually untraversable area into a seasonal 

navigable sea.
1
 Before investigating the complex commercial implications 

of the Arctic region, it is important to analyse the controversial geographical 

issues among the Arctic States. Overlapping claims have provoked some 

States to put into place domestic laws which contradict international law. 

The Arctic States relate to theories which proceed in favour of territorial 

sovereignty as regards to disputed offshore regions, criticized in substance 

by the international community. This is, to a great extent, distorting the 

international regime and leaving the shipping industry frustrated. These 

innovative theories defy the international regime and the prospects of 

international trade and commerce. A number of MOU’s exist which the 

Arctic States denounce spontaneously on certain events to establish 

opposing claims in those disputed regions. This complex situation defeats 

the very purpose of diplomatic relationship and hence, instigates the Arctic 

States to act reluctantly towards the acceptance of innocent passage 

endorsed by international instruments.
2
 On the other hand, the Arctic States 

have committed themselves to the regional soft-law “Arctic Council” 

approach, the participation of which is voluntary. Then again, international 

instruments corresponding to Arctic environmental protection against 

intentional or voluntary vessel-pollution are either based on voluntary 

approach or relate to only a part of the Arctic. Hence, the Arctic has been 

left disregarded by the international policy makers. Although the umbrella 

convention i.e. UNCLOS has a lex specialis provision for the Arctic, it has 

left a question mark on the face of this convention and other international 

regulatory regimes as to what extent it can relate to the future Arctic 

navigable routes which is predicted to be the result of this “climate change” 

phenomenon. 

 

                                                 
1
 P.A. Berkman and O.R. Young, “Science and Government: Governance and 

Environmental Change in the Arctic Ocean”, Science, 324, 17 April 2009, pp. 339-340, 

Note that, as the northern ice-cap changes in response to our changing climate, the northern 

passage will increasingly experience conditions considered conductive to shipping and 

other maritime activities. The melting ice is thawing its way to offshore landscapes which 

provokes Arctic States to claim extended sovereign control, on the other hand, the 

international instruments or regulatory conventions do not give proper attention to this part 

of the globe as the melting ice is inviting international vessel-source pollution. 
2
 Janet Pawlak, Gunnar Kullenberg and Chua Thia-Eng, “Securing the Oceans: Executive 

Summary” in Securing the Oceans: Essays on Ocean Governance- Global and Regional 

Perspectives, Chua Thia-Eng, Gunnar Kullenberg and Danilo Bonga (eds.), January 2008, 

Published by GEF, UNDP and IMO in association with the Nippon Foundation, p. 4. 
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  The notion of climate change is, in fact, influencing 

geographical and environmental transformation. The push and pull factors 

of maritime boundary issues are on one side inhibiting international trade 

and commerce and on the other side, leaving the Arctic marine environment 

vulnerable.  The increase of both intra- and trans-Arctic shipping, 

specifically poses great pressures and risks in terms of impacts to the Arctic 

marine environment, its living resources and its biodiversity, leaving the sea 

route susceptible. Climate change is not only bending the existing 

international regime, but also leaves the entire Arctic legal regime in 

obscurity and an undetermined position. Some scholars prefer stringent 

policies modeled after regimes which do not require balancing of interest 

and others support the existing voluntary approach which has not yet 

reached any success in dealing with safeguarding the sensitive Arctic 

marine eco-system. The nexus between geographical issues and the 

environmental issues needs to be analysed in order to comprehend the 

changes and gaps in the Arctic legal regime. In short, the existing ocean 

governance system of the Arctic i.e. international, regional and national 

legal regimes needs to be revised and examined to set aside stringency and 

complication and pave the way for international navigation. The existing 

legal regime needs to be replaced by an enforceable ocean governance 

strategy to combat the inevitable changes.     

 

1.2 General Outline  

The thesis has been divided into three parts with six main chapters 

comprising the main body. The main body starts (Chapter 2) with a detailed 

analysis of the existing Arctic international regime. Since the lex specialis 

provision of UNCLOS is significantly connected to the Arctic, the 

development and pragmatic applicability has been given detailed focus. The 

Flag State and Coastal State jurisdictions have been examined in a cursory 

manner since they constitute the general provisions of international marine 

environmental law and have been placed before the lex specialis analysis to 

maintain the numercial order of the UNCLOS provisions. The IMO 

regulatory regime follows this analysis with a study of operational 

discharges under MARPOL 73/78 coupled with a brief overview of the 

IMO Polar Shipping Guidelines related to the Arctic. The author has made 

an effort in this chapter to extract and incorporate the international regime 

of deliberate dumping and accidental pollution to embody all categories of 

existing marine pollution provisions that can be related to the Arctic. 

Following the contemporary international regime of the Arctic, a chapter on 

the pertinent national legislation embodies the first part. Chapter 3 is 

restricted to the historical development and a critical analysis of existing 

domestic legislation of three major Arctic States i.e. Canada, the Russian 

Federation and the U.S. since their conflicts constitute a major part of 

geographical issues in the Arctic. It is also important to comprehend these 

Arctic national legislation which regulate the NWP and NSR, prior to 

examining the changes that are taking place in those sea routes as a result of 

climate change. The second part of the thesis is designed to comprise two 
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chapters dedicated to the impact of climate change where the former relates 

to the geographical issues and the latter pertains to the environmental issues. 

The author is of the view that in order to understand the modifications on 

the Arctic due to the results of “climate change” followed by the distorting 

influence it has on the international regime; it is significant to research into 

the different theories of geographical issues and to delve into regional 

responses of the environmental aspect. The inherent reason for highlighting 

these two issues lies in the relative interconnections that they comprise 

which is essential to comprehend before discussing the recommendations 

for a completely new regime in the Arctic. The findings of this part also 

constitute a segment of the analytical part in the conclusion. Finally, the 

first half of the final part emphasizes on the “what”, “why”, “how” and 

“which” questions in dealing with Arctic ocean governance.
3
 This chapter 

investigates significant reasons underlying the interest of international trade 

in the Arctic and the rationale behind balancing commercial interests with 

interests to safeguard the marine environment. This leads to the final 

chapter where alternatives are examined which can embody an interplay 

among international, regional and domestic facets and act as a new legal 

regime which can restrain further distortions due to climate change and at 

the same time protect the pristine environment of the Arctic.  

 

1.3 Delimitation 

This thesis does not include any quantitative statistics of different types of 

marine pollution followed by the effects of global warming based on 

scientific analysis, sustainable development related to the indigenous 

peoples of the Arctic or safety aspects of navigation; such an undertaking 

would venture beyond the scope of this work. The thesis, moreover, does 

not relate to land-based pollution of the Arctic and is limited to the 

discussion of vessel-source pollution. Although there is an effort to cover 

international instruments on operational discharges, accidental pollution and 

deliberate dumping, the analysis centers around the significant instruments 

which are internationally commendable, directly or technically applicable to 

the Arctic “ice-covered” areas, have been ratified by the Arctic States or 

prescribe bilateral or multilateral co-operation which has the possibility of 

being implemented via existing “soft law” approaches in the Arctic. With 

regards to the chapter on domestic legislation, the examples given are 

restricted only to three major Arctic States at an in-depth national level and 

consists of a detailed analysis with a comparative study among them.
4
 

Those in the authors’ opinion are sufficient to understand the “conflict of 

laws” and the inconsistencies that persist in international law. The analysis 

                                                 
3
 The four questions are; what are the economic incentives in the Arctic? Why is there a 

need to strike a balance between commercial implications and environmental protection? 

How can this goal be achieved and is there any regime that is closely connected? Which 

approach is more pragmatic and can be undertaken to strike the desired balance? 
4
 This is done to maintain consistency in the chapters to come and so that the analysis 

remains focused on the NWP and NSR, the commercial implications of which is later 

balanced with the envrionemental aspect. 
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of the national legal framework for marine environmental protection has 

been limited to the most coherent yet existing instruments of those three 

States. This is important to understand the existing legal regime of the NWP 

and NSR (comprising the Arctic sea route) which are the focal points of the 

thesis. Hence, in analyzing the geographical issues due to climate change, 

the author elaborately highlights the overlapping issues that exist in those 

two routes and the domestic theories propounded therein. Then again, there 

is a plethora of different organizations and institutions that are currently 

active in the Arctic region which will not be examined, rather mentioned 

when necessary. In this regard, the only focus is on the Arctic Council, 

although brief attention is given to the Arctic regional instrument OSPAR 

related to marine dumping, since it covers a part of the Arctic. In examining 

the economic incentives, the thesis does not provide a detailed list of 

benefits, rather adheres to the advantages of NWP and NSR as shorter sea 

routes, since it is an actual result of climate change.
5
     

 

1.4 Method and Material 

The thesis comprises a qualitative research method for comprehending and 

scrutinising various perspectives and issues relating to climate change and 

the Arctic legal regime. This is followed by a descriptive study, critical 

analysis and comparative studies of legal instruments. In brief, the author 

has resorted to the legal method which is the dogmatic approach pertaining 

to the legal analysis of available resources. The primary sources for the 

research analysis are coherent provisions of maritime law, both within the 

domestic and international areas of jurisdiction including but not limited to 

relevant international conventions, regulatory regimes, applicable treaties
6
, 

interpretation of judicial decisions and the related jurisprudence. Secondary 

sources consist of book reviews
7
, chapters in books, journals, compilation of 

articles, digests, official websites of international organizations, magazines, 

reports and newsletters. 

 

1.5 Objective 

The objective of this thesis is to propose a new and unique legal regime for 

the Arctic under the contemporary regional organization, which is to a 

certain extent modified, taking into account both the co-existing 

international and regional perspectives. However, emergence of a new legal 

system would have an adverse effect on other systems, making it important 

                                                 
5
 The perspective has been limited to climate change as the central element of discussion 

and its impact on the existing legal regimes.  
6
 In order to achieve the main objective of the thesis, the author has focused on instruments 

and institutions that are active at a multilteral level. 
7
 As the research topic is current and numerous related topics are still being reviewed and 

assessed, the research and collection of data is focused mainly on recent technical papers 

and specialized conferences. 
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to set a system of balance so that it could be in line with the emerging 

international trade and commerce. To propose a new set of rules, it was 

primarily essential to examine a series of status quo legal layers exclusively 

related to the Arctic or the ice-conditions that subsist today.
8
 Although the 

tradition of commencing with an analysis of pertinent international law has 

been maintained, it was, eventually, important to observe how these 

provisions were implemented in the national layer.
9
 Since, it is the Arctic 

that is in issue, it was impossible to proceed without revising and 

scrutinising the Canadian legislation, i.e., AWPPA which is the only 

legislation of its kind in the world. Understanding the fact that Canada is 

faced with opposing interests regarding jurisdictional claims, it was 

mandatory to focus on other national legislation and their development. An 

integral part of the main objective of this thesis is to review the impact of 

climate change, which is, in reality the catalyst behind those “opposing 

geographical issues”.
10

 In an endeavour to extract and understand the 

geographical issues and scholarly theories, this thesis reveals how the 

environmental issues are left undone at the hands of a Council, which has 

no specific mandate and will not be able to respond to the increasing ship-

traffic no matter how stringent the Arctic states are at inhibiting 

international navigation.
11

 In trying to fulfil the purpose, it was inevitable to 

create and comprehend the clear nexus between “geography and 

environment” of the Arctic. The environmental aspect is apparently 

connected to economic incentives,
12

 the element of which needs to be 

exposed with a view to be balanced with a new legal regime under the 

domain of a slightly modified organisation with a global participation.
13

 

Finally, the new legal regime (which weighs the balance between interest 

groups) is explored and assessed and is followed by concluding remarks. In 

doing so, the objective of this thesis is met.      

 

                                                 
8
 Incorporated in Chapter 2; (Question) What is the existing international regime and 

regulatory regime of the arctic in respect of vessel-source pollution? 
9
 Incorporated in Chapter 3; (Question 1) What are the pertinent national legislation of the 

Arctic zone?  (Question 2) To what extent of the Arctic area are these legislative 

juristiictions applicable? 
10

 Incorporated in Chapter 4; for the purpose of in-depth analysis, the Arctic sea route has 

been separately discussed in terms of NWP and NSR, (Question 1) What is the legal status 

of International Straits in the Arctic? (Question 2) Can NWP be termed as an International 

Strait? (Question 3) To what extent can Canada claim sovereignty in the NWP based on the 

Sector theory? (Question 4) How is this distorting the legal regime? (Question 5) How does 

MOU compromise equality in the NSR?   
11

 Incorporated in Chapter 5; (Question 1) How does the regional response of the Arctic 

Council based on a “soft law” approach contribute as a catalyst of change in the Arctic 

legal regime? (Question 2) Will the Arctic Council be able to supplement a sufficient yet 

effective environmental protection management system in terms of the increasing ship-

traffic?  
12

 Incorporated in Chapter 6; (Question 1) Why is there a need to address a strict Arctic 

ocean governance? (Question 2) Will this ocean governance be properly addressed if the 

Arctic is modeled after the Antarctic treaty? 
13

 Incorporated in Chapter 7; (Question 1) What are the different approaches through which 

the Arctic legal regime can be addressed? (Question 2) How can the existing approaches be 

modified and amalgamated into a unique system under the regional response? 
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2 Status Quo of Arctic 
International Instruments 

International environmental law has augmented during the past few 

decades, and in consequence there has been an emersion of several 

quintessence principles that in turn provide for a framework of customary 

environmental law. These core principles though the list of responsibilites is 

not exhaustive, arising from state practice, has been incorporated in 

international environmental instruments. They comprise the underlying 

framwork for global marine environmental protection which extends to the 

Arctic as well.
14

 International law in the Arctic has been inspired by areas 

beyond national jurisdiction and by Coastal States' rights in the offshore 

regions and other rights regarding resources and navigation. Hence, the 

forms in which Arctic states administer their territories have been 

increasingly influenced by international law principles relating to 

prescriptive coupled with enforcement jurisdiction and environmental 

protection.  

 

2.1 UNCLOS Provisions 

Although the suitability of the provisions incorporated in UNCLOS has 

been questioned in the past
15

 and the Arctic itself has been delineated by the 

media  as an area void of international regulations
16

, under the 

contemporary legal pretext it is by now acknowledged that the Arctic Ocean 

and the maritime activities do fall within the wider dimension of UNCLOS. 

Indications have been made to the fact that the UNCLOS was to structure a 

                                                 
14

 Donald R. Rothwell and Christopher C. Joyner, “Global environmental protection 

instruments and the polar marine  environment” in Protecting the Polar Marine 

Environment, Davor Vidas (ed.), 2000, Cambridge University Press, pp. 57-77, Note that, a 

major part of international environmental law is aimed at regulating environmental 

problems by setting common international standards and objectives for prevention or 

mitigation of harm. It also strives to provide a flexible rule-making process that can permits 

flexible and regular amendments, since technological and scientific developments require 

such an approach. However, the provisions on the protection of the marine environment in 

as enshrined in UNCLOS are vitally important. They express principles of international 

environmental law and provides a framework for establishing a broad and clear structure 

for the law. UNCLOS is viewed by some as the most significant and comprehensive 

international environmental agreement that exists today. 
15

 See Budislav Vukas, United Nations Convention on the Law of the Sea and the Polar 

Marine Environment, Davor Vidas (ed.), Protecting the Polar Marine Environment: Law 

and Policy for Pollution Prevention, Cambridge University Press 2000, pp. 35-37, Note 

that, the question of whether or not the UNCLOS is applicable to the Arctic seas has been 

raised several times, due to the specific geographical, climatic, historical and political 

circumstances that characterize the Arctic region. It is also a fact that the UNCLOS does 

not indicate which sea or ocean it is or isn’t applicable. 
16

 See James Graff, Fight for the top of the World, Time Magazine, Vol. 170, No. 13, 

October 2007, and Mckenzie Funk, Arctic Landgrab, National Geographic, Vol. 215, No. 

5, May 2005. 



 13 

“Charter of the Ocean” that could act as an elementary framework 

convention giving insight to major issues of the entire ocean space.
17

 With 

an objective to understanding the international regime of the Arctic, it is 

important to venture into the prescriptive and enforcement jurisdictions of 

the Flag State, Coastal State and Port State. More recently, the buzz on the 

Arctic is climate change and the doorway for international navigation it 

reveals as we speak. This legal jurisdictions aforementioned when analysed 

and extracted, lucidly communicates the basic understanding of the legal 

regime of international navigation in the Arctic. Hence, part XII is the part 

and parcel of the “Charter of the Ocean” with Article 234 as the heart of this 

integral part as regards to Arctic. 

 

2.1.1 Reference to Part XII of UNCLOS on 
General Obligations 

Article 192 and Article 194 as embodied in Part XII of UNCLOS provides a  

general obligation for every State to protect and preserve the marine 

environment (in accordance with a State’s capabilities) from intentional 

vessel-source pollution balanced with the reaffirmation of the right of States 

to exploit their natural resources subject to adopting adequate measures to 

prevent, reduce and control such pollution.
18

 Reference has been drawn to 

“fragile eco-system”, a division to which Arctic maybe pertinent to has been 

comprised in Article 194 (3) (c) and 194 (5). The wordings “for preventing 

accidents” in Article 194 (3) (b) and 196 (1)
19

 highlights the notion of 

accidental discharge as a part of vessel-source pollution. Then again, Article 

194 itself is central to any analysis of State obligation under UNCLOS to 

alleviate climate change as it provides the basis of certain guidance on what 

a State is expected to do to protect the fragile eco-system. Moreover, Article 

194 (5) which deals with vulnerable seas is of particular relevance to polar 

oceans.
20

 Although the scope of Article 195 is obscure, it does to a certain 

extent broaden the concept of mitigation measures insofar as it must be 

designed as not to result in other environmental damage, a subject of 

considerable controversy in climate change.
21

 Compliments maybe rendered 

                                                 
17

 Supra note 14, p. 36. 
18

 United Nations Convention on the Law of the Sea, Montego Bay, 10 December 1982, 

available at: 

<http://www.un.org/depts/los/convention_agreements/texts/unclos/unclos_e.pdf > 9date 

accessed 2 February 2012). 
19

 Ibid. Note that, Article 196 (1) read together with Article 1(4) gives an amalgamated 

understanding of accidental-discharge. Article 1 (4) reads thus, “...the introduction by man, 

directly or indirectly, of substances or energy into the marine environment, including 

estuaries, which results or is likely to result in such deleterious effects as harm to living 

resources and marine life, hazards to human health, hindrance to marine activities, 

including fishing and other legitimate uses of the sea, impairment of quality for use of sea 

and water and reduction of amenities”. 
20

 Supra note 14, p. 42, where it is stated that measures taken in accordance with Part XII 

“shall include those necessary protect and preserve rare or fragile ecosystems as well as the 

habitat of depleted, threatened or endangered species and other forms of marine life”. 
21

 Meinhard Doelle, From Hot Air to Action? Climate Change, Compliance and the Future 

of International Environmental Law, 2005, Thomson/Carswell, p. 23. 

http://www.un.org/depts/los/convention_agreements/texts/unclos/unclos_e.pdf


 14 

to UNCLOS for its farsightedness for providing a holistic approach to 

address environmental issues. These provisions although demanding further 

legal interpretation, substantiates the general foundation for the remainder 

of the provisions comprising the all-encompassing structure of prescriptive 

and enforcement jurisdictions.
22

 

 

2.1.2 Flag State Jurisdiction 

Flag State prescriptive jurisdiction consolidated in Article 211 (2) acts as a 

foundation of binding obligation for all Flag States to constitute laws and 

regulations to adequately safeguard the marine environment by restraining 

vessel-source pollution. Contained in this Article with reference to those set 

of laws and regulations so assumed, the Flag State must ascertain that they 

have the parallel effect of “generally accepted international rules and 

standards”
23

 demonstrated via “competent international organization or 

general diplomatic conference”
24

. The notion behind this endorsement lies 

in the fact that this “rule of reference” does not only offer consistency, but 

also provides a sense of adaptability since IMO norms comprised in 

conventions maybe sporadically revised (for updating) through an implicit 

acceptance amendment procedure. Article 212 (which relates to “pollution 

from or through the atmosphere”) is another provision, although not drafted 

with climate change in mind, can now reasonably be clarified to apply to the 

prescriptive jurisdiction of the Flag State.  

 

 The inevitable obligation to ensure enforcement of 

international-analogous laws and regulations is integral to the prescriptive 

jurisdiction of a Flag State. Self-explanatory by the title, Article 217 

imposes an obligation on the Flag States to ensure the implementation of 

national and international laws and regulations and the compliance of such 

norms in whichever maritime zone they might be located. Then again, Flag 

States are charged with conformity to generally accepted international 

procedure, practices and enforcement (Article 94 (5)), investigating reports 

by States who believe that the Flag State jurisdiction and control is 

defective and deficient (Article 94 (6)) and investigating casualties to ships 

flying their flags (Article 94 (7)).
25

 In this context, Article 222 empowers 

                                                 
22

 Alan E. Boyle, “Marine Pollution under the Law of the Sea Convention”, The American 

Journal of International Law, 1985, Vol. 79, p. 350. 
23

 Supra note 16, Note that UNCLOS does not contain technical requirements but by means 

of “rules of reference” requires Flag States to give effect to existing yet generally accepted 

international rules and standards i.e. GAIRAS. 
24

 See Report of the United Nations Secretary General, “Impact of the entry into force of 

the 1982 United Nations Convention on the Law of the Sea on related, existing, and 

proposed instruments and programmes”, UN Doc. A/52/491, Section J, paras. 8-9. Note 

that the main GAIRAS relating to vessel-source pollution are embodied in the global 

regulatory instrument adopted by IMO. Since the provision does not express the content of 

such laws and Regulations adopted by the Flag State, this part can discretionally apply to 

vessels registered in their territory or flying their flags higher standard than the GAIRAS 

i.e. the annexes of MARPOL 73/78 that have entered into force. 
25

 John N.K. Mansell, Flag State Responsibility: Historical Development and 

Contemporary Issues, 2009, Springer, pp. 4-5. 
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the Flag States to take necessary measures and incorporate international 

regulations relating to the protection of the marine environment from 

pollution through the atmosphere. These flag State duties and 

responsibilities are tersely summarised in the Code for the Implementation 

of Mandatory IMO instruments (IMO Resolution A.973 (24)) that gives 

reference to UNCLOS provisions.
26

  

 

2.1.3 Coastal State Jurisdiction 

Within internal waters Coastal State enjoys, under its sovereignty, 

prescriptive jurisdiction for establishing particular requirements as a 

condition for the entry of foreign vessels subject to due publicity to such 

requirements and communication of the same to competent international 

organization (Article 2 (1) and 211 (3)).
27

 An interest as between the Flag 

State and the Coastal State seems to be balanced by rendering Coastal State 

the jurisdiction to prescribe regulations concerning vessel-source pollution 

and by limiting the absolute freedom of navigation of Flag State(s). 

However, in exercising sovereignty within the territorial sea by establishing 

particular requirements corresponding to preservation of the environment of 

the Coast within that frame of jurisdiction, the Coastal State is under an 

obligation not to hamper innocent passage of foreign vessels (Article 21 (1) 

(f) and 211 (4)). In this regard a significant comparison with the Flag State 

jurisdiction maybe drawn from the fact that, the Coastal State is under no 

obligation to comply with GAIRAS or any minimum set of standards. On 

the other hand, the Coastal States’ prescriptive jurisdiction is not so flexible 

in the innocent passage regime as regards to straits where transit passage is 

available. Those States bordering straits may adopt laws and regulations 

relating to transit passage by designating sea-lanes and traffic separation 

schemes (Article 42 (1) (a)), give effect to GAIRAS regarding discharge of 

oil, oily wastes and other noxious substances (Article 42 (1) (b)), not apply 

discriminatory rules (Article 42 (2)) and give due publicity to all such laws 

and regulations (Article 42 (3)).
28

 But the Convention is silent as to the 

                                                 
26

 Ibid., Note that  in paragraph 1.5, it is indicated that the central hypothesis of Flag State 

responsibility is that the extant regulatory regime is adequate in law however, its 

enforcement does not deliver the intent of UNCLOS. A possible framework for national 

legislation to give effect to the relevant provisions of necessary IMO instruments is referred 

to in “Guidelines for Maritime Legislation”, a United Nations’ Publication, 

ST/ESCAP/1076. 
27

 Supra note 16, Note that these provisions can be invoked to uphold both Canada’s and 

Russian Federation’s restraining laws and regulations for control of vessel-source pollution 

in some areas of NWP and NSR. 
28

 Veronica Frank, The European Community and the Marine Environmental Protection in 

the International Law of the Sea: Implementing Global Obligations in the Regional Level, 

2007, Martinus Nijhoff Publishers, pp. 198-199, where it is highlighted that the 

environmental jurisdiction of Coastal States diminishes to a considerable extent in straits 

used for international navigation such as, the English channel, the Dover and Gibraltar 

straits, where the foreign ships enjoy the right of innocent passage. This right, unlike the 

right of innocent passage in the territorial sea can never be suspended and shall not be 

impeded unless there is an alternative route of similar convenience. The author goes onto 

saying that, the regulatory powers of the Coastal States bordering the straits are limited to 
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consequences of lack of compliance with these standards.
29

 This constrained 

jurisdiction accounts for, in part, both Canada’s and Russian Federation’s 

dynamic protest to the application of the straits regime in parts of their 

respective NWP and NSR.
30

 The prescriptive jurisdiction of the Coastal 

State extends to EEZ where adoption of laws and regulations conforming to 

and giving due effect to GAIRAS is encouraged by UNCLOS (Article 211 

(5)).
31

 Then again, a distinct reference to Arctic maybe extracted from 

Article 211 (6) where the Coastal State is empowered to adopt additional 

norms in respect of EEZ if the rules and standards foreseen in Article 211 

(1) are insufficient and gives rise to the need to incorporate special 

mandatory measures for vessel-source pollution. The reason for this 

reference lies in the precise wordings i.e. “oceanographical” and “ecological 

condition”. Nevertheless, the spontaneity of the Coastal State in 

consolidating such “mandatory” rules has been limited by subjecting it to 

consultation with any other States concerned via competent international 

organization. This portrays the significant effort of UNCLOS in 

determining a balance (between Coastal State and Flag State) so that the 

mandatory rules do not hamper international navigation.  

 

 The enforcement jurisdiction of Coastal States as regards to 

territorial sea is embedded in Article 220 (2) where the Coastal State may 

take up enforcement measures i.e. physical inspection of the vessel, institute 

proceedings and detain the vessel subject to the condition that it has 

sufficient  “clear  grounds” which paves it to believe there is a certain  

violation of laws and Regulations adopted in accordance with UNCLOS or 

“applicable international rules and standards”.
32

 This enforcement 

jurisdiction must however, observe the restrictions imposed in Part II, 

section 3 (innocent passage in the territorial sea) and Part XII, section 7 

(safeguards) which are intended to ensure in exercising power, States do not 

endanger the safety of navigation, expose the marine environment to 

unreasonable risk or affect the commercial interest of ships.
33

 However, it is 

not clear what this broad provision entails in practice, more specifically 

with reference to the Arctic. In straits, the Coastal States may enforce 

appropriate measures when a vessel in transit has breached the applicable 

anti-pollution Rules and where such breach constitutes a threat to cause 

“major” damage (Article 233). Most of the enforcement mechanisms 

available to the Coastal State in the EEZ relate to the violation of discharge 

or navigational standards.
34

 The availability of these enforcement 

mechanisms, moreover, is conditional upon the gravity of discharge and 

                                                                                                                            
the prescription of navigational rules which have to conform to “applicable” international 

rules and need to be approved by IMO. In the strait, therefore, navigational and discharge 

standards contained in instruments to which Coastal States are contracting parties, represent 

maximum standards.  
29

 Ibid. 
30

 Supra note 19. 
31

 Supra note 16. 
32

 Ibid. 
33

 Supra note 25. 
34

 E.J. Molenaar, Book Review of “Coastal State Regulation of International Shipping” by 

L.S. Johnson, 22 International Journal of Marine and Coastal Law, 2007, pp. 183-186. 
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little can be done before the pollution occurs.
35

 Coastal States may 

physically inspect a foreign ship in transit pursuant to having “clear grounds 

for believing” that during the passage the ship has committed a breach of 

international anti-pollution standards resulting in “substantial discharge” 

causing or threatening “significant pollution” of the marine environment 

(Article 220 (5)). However, UNCLOS does not make any distinct 

differences between “significant pollution” justifying an inspection and 

“major damage” justifying proceedings.
36

 Where there has been no such 

infraction or discharge, the Coastal State may only request for 

supplementing necessary information to determine whether an infraction 

has taken place (Article 220 (3)). Then again, Article 297 (1) (b) permits 

Coastal States to commence procedures against Flag States whereby in 

exercising the right of navigation, it has acted in contravention of UNCLOS 

or national and international standards espoused in conformity with this 

convention. 

 

2.1.4 Lex Specialis Regime of UNCLOS 

One of the deviations to Article 211 (5) as regards to Coastal State 

prescriptive jurisdiction is embodied in Article 234 where stringent 

legislation (stripped off the cliches of GAIRAS) are encouraged to be 

adopted in EEZ ice-covered waters. The provision reads thus;  

 

Coastal States have the right to adopt and enforce non-

discriminatory laws and regulations [...] in ice-covered areas within the 

limits of the exclusive economic zone, where particularly severe climatic 

conditions and the presence of ice-covering such areas [...]. Such laws and 

regulations shall have due regard to the navigation and the protection and 

preservation of the marine environment based on the best available 

scientific evidence.
37

 

 

Arctic marine environment from an international perspective sparks from 

the singular yet unparallel jurisdiction that Coastal States bordering ice-

covered areas enjoy as a result of the provision negotiated as lex specialis at 

the UNCLOS. As is considered to be a pristine eco-system predicted to be 

embraced by vessel-source pollution inevitable by the consequences of 

climatic changes, the Arctic Coastal States are legally ranked in pioneering 

development and enforcement strategies in their EEZ. The international 

disposition of shipping hence creates a specific nexus between IMO’s 

global functional yet regulatory role and the special legislative and 

enforcement jurisdiction that Arctic Coastal States revels in the EEZ.
38

 

                                                 
35

Supra note 25. 
36

 Ibid. 
37

 Supra note 18, Article 234. 
38

 Aldo Chircop, “International Arctic Shipping: Towards Strategic Scaling-Up of Marine 

Environmental Preotection” in Changes in the Arctic Environment and the Law of the Sea, 

Myron H. Nordquist, John Norton Moore and Tomas H. Heidar (eds.), 2010, IDC 

Publishers, Martinus Nijhoff Publishers and VSP, p. 177, where it is indicated that it is 

important to acknowledge the provisions incorporated exclusively for ice-covered areas in 
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2.1.4.1 Development of Article 234 in the Wake of 
Canadian National Legislation 

 

The development of Article 234 dates back to 1970 when Canada advocated 

for a radical shift in the international regime of the sea to provide a license 

for the exercise of an extensive national legislative and enforcement 

jurisdiction over the global transboundary shipping activities in the Arctic 

via Arctic Waters Pollution Prevention Act
39

.
40

 This was a rejoinder to the 

voyage of the S.S Manhattan tanker in the NWP and invited objections from 

the U.S. as regards to its acquiescence with international law.
41

 This 

contentious issue was controverted by Canada at UNCLOS where it was 

contrived to warrant the adoption of a provision regarding ice-covered areas 

pertaining to its vital interests, respectively the affirmation of the Arctic 

Waters Pollution Prevention Act 1970, and the amplification of jurisdiction 

over its Arctic waters and NWP.
42

 This was as opposed to the compromise 

brokered by the U.S. Delegation to UNCLOS which layered Article 234 

jurisdiction over the Coastal State’s environmental jurisdiction in the EEZ.
43

 

The U.S. has consistently declined to accept the the validity of this 

legislation. It seems that much of the air of conflict surrounding Arctic 

shipping stems from the propensity of both Canada and the U.S. to 

formulate issues relating to this matter in jursidictional terms which broadly 

involves the demarcation of boundaries within which authority maybe 

exercised.
44

 The Canadian lex specialis provision had as its objective 

international recognition of the jurisdiction pledged by Canada under its 

                                                                                                                            
UNCLOS and its relationship to the IMO’s mandate for establishing global rules and 

standards for International shipping since only the IMO can espouse global rules and 

standards for shipping.  
39

 Arctic Waters Pollution Prevention Act, R.S.C. 1985, c. A-12, adopted in 1970. 
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legislation and the final and approved text of Article 234 embodied that 

recognition.  

 

2.1.4.2 Pragmatic Applicability of Article 234 

It is by now transparent that Article 234 basically entails that the laws and 

regulations adopted by the Coastal State under this provision can be more 

rigid that GAIRAS insofar as it lays down the Coastal State’s prescriptive 

and enforcement jurisdiction.
45

 Although the prima facie virtue of this 

provision is an approximative ascription of jurisdictional power, by dint of 

certain wordings
46

 the influence of this provision has been restricted in the 

event of implementation. It also implies that the principles of reason and 

logic must follow as not to interfere with international navigation and to 

have due regards to protect and preserve the marine environment based on 

what is termed as “best available scientific evidence”.  Hence, Article 234 

does not provide Coastal States of the Arctic region with a carte blanche 

regulatory dominion.
47

  

 

 In reality, Article 234 has been termed as “probably the most 

ambiguous, if not controversial clause, in the entire treaty”.
48

 Interpretation 

and lucid applicability of Article 234 via travaux préparatoires is 

cumbersome.
49

 The provision comprises that the regulatory authority must 

be exercised within the limits of EEZ. In some instances this includes the 

territorial sea and in others it does not, thus limiting its application to the 

EEZ.
50

 Then again, among other issues that have been highlighted by the 

international community are unilateral stricter CDEM standards, transit 

fees, and obligatory ice-breaker escort and other measures that may hinder 

smooth navigation. In addition, the provision suggests that the regulation 

has to be for environmental protection purpose. However, if the regulation 

is exclusively for safety objectives, there is a chance that Article 234 may 

not cover that situation and ultimately it maybe difficult to distinguish 

between the two purposes of regulation.
51

 In either cases, Article 234 must 

be based on the best approved scientific substantiation. Moreover, with the 
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impact of climate change the presence of ice in such areas “for most of the 

year” is no longer a reality. A question is left on the face of this provision as 

to whether the dramatic deterioration of sea-ice shall prove the 

inapplicability of Article 234 in the coming decades. It seems that the 

requirement for Arctic Coastal States to approve laws and regulations 

through IMO is absent. It is believed that the policy-makers efforts served 

the best interest for those Arctic Coastal States by allowing them to adopt 

higher national standards as opposed to negotiated standards.
52

 What started 

out as a negotiation provision now forms part of the larger package deal of 

UNCLOS and would not be an aberration if non-Arctic States expressed an 

interest in this provision. Till date Canada and Russian Federation have 

implemented this provision. The relationship between Canadian regulation 

with a view to protecting the Arctic marine environment and Canadian 

undertakings assumed under MARPOL 73/78 is articulated in a reservation 

to the latter treaty, using the authority of Article 234.
53

 The Russian claim to 

jurisdiction over the NSR is based on Article 234 and under the Russian 

Regulations, all vessels intending to enter the NSR should give advanced 

notifications to Russian authorities and submit therewith an application for 

guiding (which implies paying a fee for using the Route).
54

 Diplomatic 

endeavours between involved parties (especially between Canada, the U.S. 

and the Russian Federation) have had a certain degree of success and 

climate change acting as a catalyst, time will only reflect the reaction of 

future navigators (of the Arctic frontier) and concerned State parties. 

 

2.2 Analysis of IMO Instruments 
Pertaining to Arctic  

It is estimated that nearly most of the international instruments which 

correspond to the protection of the marine environment are applicable in 

Arctic waters.
55

 While UNCLOS provides the general jurisdictional 
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provisions for ice-covered areas, IMO has a bearing role in the 

operationalisation of these provisions.
56

 The varying requirements among 

states in terms of CDEM, emmission standards and ship navigation has been 

sought to being harmonised by IMO in view of the commercial, shipping 

and environmental aspects inherent in international shipping. Pollution from 

ships, when it is not accidental, is operational in nature and emanates from a 

routine of the manner in which the ship operates.
57

 Under the regulatory 

regime of IMO, MARPOL 73/78 which is the most relevant IMO 

instrument deals with regulating the discharge and emmission standards. 

Moreover, for ice-covered areas it is significant to acknowledge the 

Guidelines for Ships Operating in Arctic Ice-Covered Areas (here and after, 

referred to as Polar Shipping Guidelines)
58

. 

 

2.2.1 Regulations Governing Operational 
Discharge under MARPOL 73/78 

MARPOL 73/78 is not limited only to the regulation of oil pollution from 

ships but also comprises various types of ship-source pollution insofar as it 

supplements evidence of internationally agreed standards of 

environmentally sound management for the transport of hazardous wastes 

and chemicals.
59

 Given its scope and applicability to all vessels flying their 

flags or under the authority of State party, it contains in its Annexes 

restrictions as regards to voluntary discharge from those vessels.
60

 These 

rules and standards for the Arctic have been termed as “Level 1” standard of 

protection which is generally accepted minimum under MARPOL 73/78. 

Annexes I, II and V paves the way for the possibility to establish areas 

designated as “Special Areas” and “Sox emission control areas” where the 

specific sensitivity justifies the application of more stringent discharge and 

emission standards. The number of ratifications
61

 of MARPOL 73/78 

Annexes by Arctic countries refers to the efforts and assiduity to harmonize 

discharge and emission standards. However, the discharge of oil from 
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machinery spaces of all ships which is regulated by regulation 15 (Annex I) 

restricts the discharge of any amount in the Antarctic from ships less than 

400 Gross Tonnage unless it complies with Regulation 15-C, but does not 

provide special attention in that regard to the Arctic Ocean. Similarly, 

Annex II (Discharge of Noxious Liquid Substance) and Annex V (Disposal 

of Garbage) does not consider Arctic to be a part of “Special Areas” as 

opposed to Antarctic where operational discharges are unauthorized. 

Whereas Canada and the Russian Federation have adopted stringent 

regulation under the terms of Article 234 of the UNCLOS in the Arctic 

north of 60 degrees North latitude, Canada has deliberately precluded 

MARPOL 73/78 for those areas.
62

 In addition to the provisions and 

standards of MARPOL 73/78 applicable in ice-covered areas, those States 

demand for the compliance of stricter standards. Unlike the Antarctica, 

there is a vacuum of designated areas i.e.“Sox emission control area” for the 

purpose of special protection under MARPOL 73/78. These nominated 

areas would, to a greater extent strengthen the protection of the marine 

environment in Arctic ice-covered areas specifically in those lying in Areas 

beyond national jurisdiction. 

 

2.2.2 Investigating the IMO Polar Shipping 
Guidelines 

The significant initiative for regulating ship construction, equipping and 

operations in polar waters took place under the auspicies of IMO instigated 

by the disaster of Exxon Valdez, off the coast of Alaska in 1990.
63

 IMO 

noted that the existing Arctic national legislation as regards to technical 

requirements for navigation within the EEZ of Canada, Norway, Russia and 

the U.S. differed extensively, making it impossible for the Flag State to 

comply with every law in the course of the one and same voyage.
64

 Hence, 

the Polar Shipping Guidelines evolve from an integrated approach of IMO 

which originally revolved around promoting standards for safety of 

navigation. Although the history of the Polar Shipping Guidelines date back 

to 1991, when Germany proposed the inclusion of a provision which 

entailed that ships intended for service in the polar regions should have 

suitable ice strengthening for polar conditions, it was in fact Canada on 

behalf of Outside Working Group who submitted the international Code of 

Safety for Ships in Polar Waters in 1998. This Code after a certain extent of 

revision and exclusion of Antarctica developed as the Polar Code by the 

Marine Environment Protection Committee at its 76th session (December 

2002).
65

 

                                                 
62

 Bill C-3: An Act to Amend the Arctic Waters Pollution Prevention Act, Legislative 
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 It is already acknowledged that there is a dearth of waste 

reception facility in the Arctic and the polar environment coupled with the 

special navigation criterions imposes additional demands on the shipping 

industry than other general standards prescribed by IMO. The Guidelines 

relate to ships operating in Arctic ice-covered waters as defined in 

paragraph G-3.2, and while engaged in International voyages.
66

The 

environmental protection aspect is embedded in Part-D (Chapter 16) of the 

Polar Shipping Guidelines.
67

 This part is divided into three sections where 

section 16.1 deals with the general provisions, section 16.2 comprises the 

prescriptive part relevent to equipment and materials and section 16.3 

directly deals with the protection of the environment which restrains itself to 

remit to national and international rules regulating discharges and emissions 

from ships but affixes no specific standards which take in consideration the 

particular effects of vessel-source intentional pollution in arctic ice-covered 

areas.
68

 Acknowledging the fact that the Arctic lacks “Special areas” or 

“Sox emission control areas” under MARPOL 73/78, the Polar Shipping 

Guidelines with this simple remission as incorporated in Chapter 16 adds no 

particular re-inforcement to the protection of the Arctic marine environment 

and this vacuum till date is consistent. Then again, the Guidelines non-

legally binding nature and limited regulation on environmental protection 

sets no obligation on the States in respect to operational vessel-source 

pollution and special particularities in ice-covered areas. 

 

2.3 Deliberate Dumping in Arctic and 
International Law 

The UNCLOS is appropriate in a general, rather than a precise sense to 

address ocean dumping issues in the Arctic and sets forth a global 

framework for ocean dumping.
69

 The provisions of UNCLOS which relate 

to pollution from ocean dumping are Articles 1(1) (5), 210 and 216 where 

Article 210 presumably refers to LC72
70

 and its Annexes indicating the fact 

that national regulations shall be no less operative than the rules and 

standards set globally. LC72 is a pertinent and comprehensive instrument 
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which consists of three Annexes
71

 to address ocean dumping in the Arctic 

which relates to ocean dumping and incineration. The five Arctic countries 

are parties to the LC72 and have implemented it domestically whereby the 

Russian Federation and the U.S. are not parties to the protocol of 1996.
72

 

Canada fulfills its international obligations, in part, through Part 7, Division 

3 (Disposal at Sea) of the Canadian Environmental Protection Act, 1999. 

The U.S. has adopted Ocean Dumping Act, codified as titles I and II of the 

Marine Protection, Research and Sanctuaries Act of 1972, 33 U.S.C. 

(paragraph 1401 et seq.). Then again, Sweden’s Law 1971:1154 on 

Prohibition of Dumping on Wastes at Sea (pp. 1-3) is a conforming national 

law in this regard. LC72 is applicable to all marine waters outside internal 

waters and sets a minimum standard for all States on the basis of categories 

of pollutants and a system of permits for those substances permissible for 

dumping.
73

 Although LC72 has displayed competency to accommodate new 

expansion through these flexible Annex structures, it lacks a formal non-

compliance procedure and no action has been taken to improve liability 

procedures. Non-acceptance of LC72 ban on low level radioactive waste 

dumping by the Russian Federation portrays a substantial gap in 

conformability relevant to protecting the Arctic environment although the 

Russian Federation’s Federal State Programme has implemented national 

regulation.
74

 On 7 November 1996, a Protocol to the Convention was 

adopted which was intended to gradually replace LC72.
75

 The Protocol 

explicitly highlights the precautionary principle, requiring that the 

appropriate preventative measures ought to be taken when there are reasons 

to believe that wastes or other matter introduced into the marine 

environment are likely to cause harm, even when there is no conclusive 

evidence to verify a causal relation between inputs and their effects and 

goes onto say that “the polluter should, in principle, bear the cost of 

pollution”. The Protocol was amended in 2006
76

 to accommodate a basis in 

International environmental law for the regulation of carbon capture and 

storage under the seabed, for the purposes of tackling climate change and 

ocean acidification. This amendment is a big step for LC72 to mitigate 

complex yet technical environmental issues in the Arctic region. 
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2.4 International Legal Regime of 
Accidental Pollution in the Arctic 

Oil-spill, more specifically, accidental oil-spill in ice-infested waters could 

generate severe marine pollution consequences and a great risk of detriment 

to the environment for prolonged periods of time. Instances maybe drawn 

from the double purpose passenger and supply ship Bahia Paraiso, which 

grounded in January 1989 in the Antarctic exemplified the dangerous 

effects of pollution as a result of increased shipping traffic in ice-areas. On 

24 March 1989, the tanker Exxon Valdez spilled 11 million gallons of crude 

oil into the Pacific Gulf of Alaska and over 1,200 miles of coastline of the 

Alaska Peninsula were contaminated with oil, which caused massive 

damage to the natural marine environment in addition to other damages.
77

 

Under OPRC
78

 and OPRC-HNS Protocol
79

, governments of Coastal States 

have been prescribed to establish measures for dealing with accidental 

pollution, either nationally or via bi-lateral co-operation.
80

 Parties to the 

Convention are also required to provide assistance to others in the event of a 

pollution emergency and provision is made for the reimbursement of any 

assistance provided. It is significant to note that this Convention provides 

for the IMO to play an important co-ordinating role.
81

 With reference to the 

Arctic, the Costal States are dependent on MOU and regional or bilateral 

arrangements are in place that provides a framework for co-operation 

among Arctic States under OPRC.
82

 Several Arctic states have joint 

contingency planning arrangements and they include, among others, the 

Canada/United States Joint Marine Pollution Contingency Plan for the 
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Beaufort Sea area, the Russia/USA Joint Marine Pollution Contingency 

Plan, the joint Russian/Norwegian Plan for the Combating of Oil Pollution 

in the Barents Sea and the Canada/Denmark Agreement for Marine 

Environmental Cooperation, which includes annexes for responding to 

shipping and offshore hydrocarbon spills.
83

 The other international regime 

which deals with accidental pollution is Annex I and Annex II of MARPOL 

73/78. Annex I covers prevention of pollution by oil from accidental 

discharges and the 1992 amendments to Annex I made it mandatory for new 

oil tankers to have double hulls, which was subsequently revised in 2001 

and 2003.
84

 Then again, Regulation 13F relating to “Prevention of oil 

pollution in the event of collision or stranding” does not provide specific 

reference to the Arctic which requires more stringent policies because of the 

vulnerable charactersitics it possesses. Similar comments have been aimed 

against Annex II relating to control of pollution by Noxious liquid, which 

has completely ignored the Arctic regime.  
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3 Pertinent National Legislation 
of Arctic States 

3.1 Canada and the Arctic 

3.1.1 Investigating Torrey Canyon Antecedents  

The Torrey Canyon incident had its worst impact upon the miles of 

beautiful, rural coast of Southwestern England.
85

 It was opined that neither 

existing international conventions nor national legislation dealing with oil 

pollution specifically addressed issues relating to what protective measures 

a Coastal State may adopt to address incidents such as the Torrey Canyon. 

In examining the history, it maybe clear that the 1954 Convention for the 

Prevention of Pollution of the Sea by Oil, as an instance, established zones 

extending 50 miles from the coast in which ships were prohibited from 

discharging oil into the sea, and prescribed penalties to be imposed by 

signatory states for such discharge.
86

 Similarly, national legislation of that 

era were aimed at punishing the routine discharge of oil, for example, the 

U.S. Oil Pollution Act of 1924
87

 which prohibited “the discharge of oil by 

any method…into or upon the navigable waters of the United States…”. 

Then again, there existed British legislation i.e. Oil in Navigable Waters 

Acts of 1955
88

 and 1963
89

 which made the discharge of oil punishable, but 

specifically exempted were those instances where the escape of oil was 
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caused by damage to the vessel. This exception was identical to and suited 

the Torrey Canyon situation. The general consensus was that there was the 

need for a new legal regime, while acknowledging the need for State 

intervention on the high seas in cases of grave emergency, clearly restricted 

that right to protect other legitimate interests.
90

 Thus, was introduced by 

IMO the first International Convention related to liability and compensation 

i.e. the CLC
91

 and the FUND92 Convention. There was, therefore, no clear 

policy during the 1950s and early 1960s on the status of the Arctic waters 

and, Canada’s response to the convention promulgated in 1969 could not be 

determined as positive.  

3.1.2 The Manhattan Voyage 

On October 1968, Humble Oil, a private company for the U.S. acting on 

behalf of “Exxon” announced the voyage of Manhattan through Canada’s 

portion of the NWP to prove that an icebreaking bulk carrier was capable of 

year-round sailings between Alaska and the east coast of the United 

States.
93

 There seemed to exist an intricate balance of threats and 

opportunities for Canada who established “jurisdictional” alongside 

“preservation of marine-environment” concern. Initially the government of 

the U.S. seemed co-operative, but steered clear of offering de facto support 

for Canada’s “jurisdictional” claims.
94

 American officials took the position 

that the Manhattan had navigated through high seas in the Passage because 

it had not traversed Canadian territorial waters, which at that time were 

distinctively embedded in the Territorial Sea and Fishing Zones Act
95

 as 

extending for three miles from the islands of the Arctic Archipelago.
96

 But 

Ottawa’s intention to facilitate the Manhattan experiment followed with the 

motive to ensure de facto Canadian sovereignty and to avoid or delay a 

major confrontation over sovereignty.
97

 The technical avoidance shifted 

gear from the spring of 1969 via public signals of determination on its 

position on sovereignty issues and a stronger emphasis on “jurisdictional” 

sovereignty dawned soon after.
98

 The then Soviet Union tacitly signaled its 
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support for Canada’s efforts to enhance Coastal State control over Arctic 

waters. Nevertheless, Manhattan’s voyage reflected the need for a definitive 

legal statement. It seems that two competing tendencies were evolving (in 

Canada) where the former one reflected the traditional approach to applying 

existing general International law to ice-covered waters (corresponding to 

International consensus) while the latter gave priority to pollution control 

over economic development by creating new International law in ice-

covered areas.
99

 “Consistent with International law” was, however, 

beginning to become less of a sacred principle as Canada had already 

asserted responsibility to itself on the use of this uniquely vulnerable 

environment and assumed to take the leading role in preserving its portion 

of this reserve.
100

 This sense of urgency arose as the U.S. declared its 

second trip of Manhattan. The dawn of 1970 was marked with a firmly 

established policy of passing legislation to control shipping and pollution in 

the Arctic, exercising sovereignty through these actions.
101

 

3.1.3 Legal Regime of AWPPA and ASPPR 

Following the 1969-1970 Manhattan voyage, the Trudeau government 

enacted the AWPPA
102

 creating a 100-mile environmental protection zone 

within Canadian Arctic waters.
103

 Under the dominion of Canada’s 

Northern Strategy and in light of the assumed pioneering role, Canada has 

recently authorized the prolongation of the spatial scope of AWPPA from 

100 nautical mile to 200 nautical mile limit with complementary extension 

of the shipping safety control zones via Bill C-3.
104

 The AWPPA  and 

regulations adopted therewith i.e. the ASPPR
105

 are the original regulatory 
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instruments to what comprises discharges from vessels in the Arctic. 

Moreover, the Canada Shipping Act 2001
106

 and regulations incorporated 

therein i.e. the Migratory Birds Convention Act 1994
107

 and the Fisheries 

Act 1985
108

 also accomodates provisions to what concerns vessel-source 

pollution.  

  

In a hackneyed description of AWPPA, it maybe stated that it is a 

“zero-discharge” Act, which states, “no person or ship shall deposit or 

permit the deposit of waste of any type in the Arctic waters” (Section 4 of 

AWPPA).
109

 Tracing the law and to what concerns enforcement powers, 

The AWPPA describes offences and punishments; and outlines the powers 

that may be given to Pollution Prevention Officers so that they may enforce 

the Act (Section 14 and 15 of AWPPA).
110

 In this context it is germane to 

mention that this Act is an unique Act which acts with flexibility. The 

underlying reason for this comment is that with the growing trend to 

criminalize seafarers, examples of which are set forth by the European 

Union Directive 2005/35/EC as Amended by Directive 2009/123/EC, the 

AWPPA
111

 only provides for monetary compensation even if the act was 

committed with mens rea.
112

 This is also evident from Section 23(1) (a) 

                                                                                                                            
waters and on land in the Arctic, and the deposit of waste by ships in Arctic water. This Act 

also describes the limits of liability.  
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which empowers the pollution prevention officers to only seize a vessel and 

its cargo whenever there are suspicions or reasonable grounds that any 

provision of AWPPA or ASPPR regulations adopted there under have been 

breached. ASPPR embodies, pursuant to Section 4 of AWPPA, special 

permissions to what concerns only sewage and oil discharges which means 

for instance that the disposal of garbage or other noxious substances in 

Arctic waters is not allowed. Owing to the restrictive character of Canadian 

norms, Section 28 of ASPPR does not restrain the discharge of sewage 

generated on board ships in Arctic waters while Section 29 (c) permits the 

discharge of oil only under very restricted circumstances when related to the 

safety of lives, or the vessel and to the normal operation of the engine or its 

components insofar as such discharges are minimal and unavoidable.
113

 

Section 17 (2) of ASPPR corresponding to enforcement jurisdiction allows 

the annulment of a ships Arctic pollution certificate if upon inspection it is 

realized that there exists a probability that the ship is in danger of 

discharging or actually discharging waste into Arctic waters in violation of 

Section 4 (1) of AWPPA.
114

  

 

3.1.4 Absoloute Libility and Strict Liability 

The AWPPA as was introduced in the House of Commons on 8 April 1970, 

did not directly assert sovereignty over Canadian waters. It was an 

instrument to establish a pollution control zone and an extension of which 

was implemented via Bill C-3. The incorporation of such Act reflected the 

dire need to determine a jurisdiction over the function of the entire area, the 

jurisdiction of which was intended to be exercised preventively by setting 

shipping standards for that area and remedially by constituting a domestic 

liability and compensation regime.
115

 To enforce the regulations, the 

legislation provided sanctions for pollution prevention officers with a broad 

enforcement powers. This coupled with the prohibition policy of “waste” in 

the Arctic waters leading to monetary penalty amalgamates the notion of  

“absolute liability”, that is, like “strict liability” there was no need to prove 

that the damage was a result of negligence.
116

 However, unlike strict 

liability, there were no defenses available to a polluter. The Act does not 

specify the limits of liability, leaving it to be determined by the Act itself. 

This is the “absolute liability” regime which exists in Canadian waters 
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North of 60 degrees. The liability facet of ship source oil pollution as is 

understood, is covered by CLC and amended by the CLC 1992, the 

elementary features of which is ‘strict liability’ of the tanker owner who is 

obliged to pay for damage resulted from ‘persistent spill’. A significant 

compromise reached in the event of drafting the CLC is the notion of 

‘channelling of liability’ where the liability for oil pollution would be 

channelled through to the ‘registered owner’ who is burdened with 

compulsory insurance.
117

 Canada’s initial impression on CLC being 

“insufficient” emanates from the idea where it devises a liberty for other 

parties and although recourse against those other parties may be initiated by 

the ‘registered owner’, this had to be done after satisfying the claimant and  

sometimes it did not suffice to cover the entire pollution damage.
118

 This 

alongside the massive pollution caused by the Torrey Canyon confirmed 

Canada the necessity to draw the control line by the regime of “absolute 

liability”. This status quo is, as the critiques would believe to be completely 

uneconomic and impractical for commercial interests since “absolute 

liability” exists as a potential removal of liability limitations and the power 

to unilaterally to set higher construction and operating standards.
119

 As for 

“strict liability”, part XX of CSA integrates a comprehensive national 

regime for oil spill response, liability and compensation which was an 

innovative movement in the domain of domestic oil spill legislation.
120

 This 

regime was endorsed by Canada prior to the International implementation 

and coming into force of CLC and FUND.  CSA shrouded in antiquity, is 

one of the oldest piece of legilslation was based on the British Merchant 

Shipping Act, 1894. It was amended over the years to suit contemporary 

purpose and in 1993, amendments to the CSA led to the creation of a 

network of private sector oil spill response organizations. Funded and 

operated by the private sector, the regime was established in 1995 to enable 

industry to respond to oil spills of up to 10 000 tons in Canadian waters 

south of 60 degrees north latitude.
121
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3.2 The Russian Federation and the NSR 

3.2.1 Background 

The NSR is synonymous to the Russian name for what is often known 

“outside Russia” as the Northeast Passage.
122

 NSR activity was at its peak in 

1987, but as the Soviet system started to crumble a perplexing situation 

arose for the state to uphold the high level of subsidies that was required to 

maintain most activities in the Arctic, and NSR cargo volumes 

diminished.
123

 Gorbachev’s perestroika policy was stamped with an 

alteration as regards to geo-politics and economic objectives at the end of 

the cold war, the change which supplemented receptive conditions for the 

opening of navigation in the NSR to foreign vessels.
124

 Ever since in the 

wake of that change, the Russian Federation has made an effort to 

confederate its concern and sovereignty as regards to development and 

policy simultaneously in the Arctic.
125

 In Russia, the term NSR holds 

different connotations, and evokes discernment of a grand national transport 

corridor significantly utilized for bringing natural resources out, and for 

bringing deliveries in to the many settlements in the Russian Arctic.
126

   

 

3.2.2 Jurisdiction and Regulations 

Russia today claims formal jurisdiction over the NSR, based on Article 234 

of UNCLOS. The Russian Regulations set out in the Guide to Navigation 

through the Northern Sea Route
127

 incorporates that all vessels wishing to 

enter the NSR (including all areas within Russian 200 nautical miles 

exclusive economic zone) should give notifications to the Russian 

authorities beforehand. They must also submit an application for guidance 

and subject to paying a set fee to use the route, sporadically referred to as 
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the ‘ice-breaker fee’. Russia also claims the straits within and between the 

Russian Arctic archipelagos and the mainland as part of its internal waters. 

Other countries to a certain extent has accepted Russia’s de facto control of 

these waters, and have not challenged the regime Russia has put in place. 

The U.S. with vigorous objections maintains that the straits should be 

considered international strait, and thus open to transit passage.
128

 The 

Federal Law on the Internal and Territorial Marine Waters, Territorial Sea 

and the Adjacent Zone
129

 establishes the basic provisions for the prevention 

of pollution of marine environment where Article 37 stipulates that the 

discharge from vessels of harmful substances in these areas are prohibited 

and determines that operational discharges from vessels cannot exceed the 

permissible concentrations supplemented in other federal legislation. 

Moreover, The Federal Law on the Exclusive Economic Zone of the 

Russian Federation
130

 is drafted with a similar structure, the concept of 

which is reflected in Article 4
131

. The sovereign rights of the Russian 

Federation in the EEZ is embedded in Article 5. The significant provisions 

of this Federal law is assumed to be Article 32 and Article 33, which  relates 

to vessel-source pollution in Arctic ice-covered areas. Observance with 

regards to the wordings of Article 32
132

 would reveal its resemblance with 

Article 234 of UNCLOS which takes into cognizance special environmental 

characteristics of the Russian Arctic. Domestic Regulations
133

 and 

Resolutions
134

 with regards to operational discharge is parallel to MARPOL 
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73/74, but contains more stringent policies. Within the list of policies and 

Regulations, it is significant to note the Law of the Russian Federation on 

Environmental Protection
135

 concerning environmental regulations on 

vessel-source pollution in Arctic ice-covered areas and the Water Code of 

the Russian Federation
136

 which invokes enforcement jurisdiction in the 

event of water contamination. Till date there exists various port Regulations 

and Federal prescriptions relating to NSR navigation
137

 and the legal 

framework of it all which is in line with Maritime Doctrine and State 

Principles for the Arctic
138

, is undergoing substantive alterations to respond 

to the dawning demands of the Arctic waters. 

 

3.2.3 Comparions with AWPPA 

NSR is considered to be a nexus between the Russian Federation and the 

Arctic. Hence, development of law and policy to protect NSR is in theory, 

protection of the Russian Arctic. In practice, protection of NSR from ship-

source pollution is embodied in disparate random Regulations. Although the 

Federal laws give reference to “ice-covered areas”, there still exists the need 

for a single predominant regulation which concentrates on the Arctic. The 

Law of the Russian Federation on Environmental Protection
139

 although 

applicable to NSR is too general in a sense it does not give due regards to 

the current conditions of the Arctic. Examples maybe drawn from AWPPA 

which in its “short title” provides a rather forthright insight of the Arctic 

waters by indicating “the internal waters of Canada and the waters of the 

territorial sea of Canada and the exclusive economic zone of Canada”. Then 

again, the Water Code of the Russian Federation
140

 provides for the 

designation of “Specially Protected Water Bodies” (Article 66) with a 

liability facet without including special conditions of the Arctic water. This 
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Code, however does not provide any definition of waters that are of specific 

relevance to the Arctic. The actual effectiveness of Russia’s environmental 

legislation for the Arctic is said to be weakened by administrative, financial 

and operational constraints. This guarantees that principle policy statements 

corresponding to environmental protection rarely extends beyond official 

rhethoric.
141

 On the other hand, Paragraph 3 (2) of AWPPA narrows down 

the application of the Act to Arctic while 3.1 (1) supplements the option for 

amendments and enforcement of those amendments. Although Edgar Gold 

has reflected on the positive side of various national port regulations and 

Federal prescriptions for the NSR
142

, it can be clearly deduced that the 

Russian Federation with the foregoing optimistic claim over NSR should 

amalgamate the provisions into a single regulation with relevant guidelines. 

AWPPA is in fact, a model which might be taken into consideration to 

change the status quo of the Russian Arctic regime. 

3.3 Arctic and the American Perspective 

3.3.1 Background 

During the height of the Cold War, the Arctic region was acknowledged as 

a geo-political and geo-strategic playground for the U.S. and the then Soviet 

Union.
143

 The U.S. has stood strong against Canada by pressing equally 

hard provisions guaranteeing “non-suspendable” transit rights in the 

Articles of UNCLOS pertaining to international straits.
144

 Moreover, it has 

raised doubts as to the future status of the Convention with regard to its 

relations with Canada. The contemporary policy towards the Arctic was 

introduced in National Security Decisions Memorandum from 1971 which 

explicitly stated its concern in the rational development of the Arctic 

maneuvered by the rationale of curtailing all adverse effects to the 

environment coupled with protecting the principle of freedom of the seas 

and superjacent airspace.
145

 The National legislation emanate from different 

themes
146

 and the end of the Cold War narrowed the concern of military 

security while heightening the other themes.
147
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3.3.2 Acts for Arctic 

Relevant legislation relating to the Arctic is the Coastal Zone Management 

Act of 1972
148

, the participation of which is voluntary and where Alaska is 

one of the participating States. Federal assistance is afforded to any Coastal 

State to amplify and implement this comprehensive set of management 

infrastructure, thus encouraging states to participate in the Act itself.
149

 The 

Oil Pollution Act of 1990
150

 was adopted as a direct response to the Exxon 

Valdez incident. It incorporates “Prince William Sound Provisions” in Title 

V (Section 5001) which calls for the establishment of “Oil Spill Recovery 

Institute” where the significant function is to “identify and develop” 

convenient techniques, equipment, and materials for “dealing with oil spills 

in the Arctic and sub-Arctic marine environment”.
151

 The legal bodies 

created under this Title are the “Advisory board”, “Scientific and Technical 

Committee”, “Director” and “Regional Citizen’s Advisory Councils”. 

Compliments maybe rendered in view of its efforts to organize “Oil 

Terminal Facilities and Oil Tanker Operations Association” which is unique 

in the sense that it incorporates a balance between the categories of 

members i.e. government, owners and operators of oil tankers, owners and 

operators of terminal facilities and the locals of Alaska with a unique voting 

system. Then again, a significant comparison maybe drawn with Canadian 

AWPPA is that although it is a direct comprehensive Act dealing with 

pollution prevention in the Arctic, it only creates one entity i.e. Pollution 

Prevention Officer with enforcement authorities. This is as opposed to Oil 

Pollution Act, 1990, which immaculately provides a comprehensive strategy 

coupled with an administrative system to prevent and control any major oil 

spills in the near future. Other principle Acts
152

 are in operation under the 

Federal system among which Act to Prevent Pollution from Ships
153

 is the 

U.S. enactment of MARPOL 73/78. Moreover, in the Arctic state of Alaska, 

operation and response are regulated by the Alaska Oil and Hazardous 

Substances Pollution Control Act and the Alaska Environmental 

Conservation Act.
154
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4 Emergence of Geographical 
Issues Due to Climate 
Change 

4.1 Geographical Changes and the NWP 

Canada has been quite reluctant for some twenty-three years, ever since the 

transfer of British territories and possessions in North America not already 

included within the dominion of Canada by Great Britain in 1880.
155

 

However, from 1903
156

 onwards the Canadian government with the 

intention to consolidate its title to the Arctic islands and its control over the 

water areas, including those of the NWP inaugurated a number of 

expeditions at various points along the East-coast of the Canadian Arctic 

Archipelago.
157

 In the scholarly writings of Pharand
158

, these expeditions 

have been summed up as emanating from the intention to take ascendance 

over the Canadian national security, safety of the Inuits
159

 and marine 

environmental protection.
160

 The temptation of other States in the NWP of 

course lies in the probability of establishing a shorter shipping route 

connecting the Atlantic and Pacific oceans while sailing between Europe 

and Asia.
161

 In addition, the NWP passage would curtail the original 

shipping routes through the Panama Canal with 9000 kilometers and around 

Cape Horn with 17000 kilometers.
162

 In August 2007, the NWP became 

admissible to ships without an escorting ice-breaker which was an essential 

postulate in the Manhattan incident.
163

 Changes are taking place which is 
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shaping up landscapes as we speak and with that change in mind, coupled 

with commercial interest, different interest groups are rising to the occasion 

questioning Canada’s claim over the NWP and as to whether the NWP 

should be acknowledged as an international strait.  

4.1.1 The Legal Status of International Straits 

A fundamental difference existed as regards the position and definition of 

“International Straits” between maritime powers and bordering States, while 

the former insisted an unrestricted freedom of navigation, it was opposed by 

the latter on the grounds of protecting the marine environment.
164

 A general 

comprehension of this term is laid down by Churchill and Lowe as “…a 

natural passage or arm of water connecting two larger bodies of water” 

which is considered as a terse yet compromising definition in the scholarly 

arena.
165

 This push and pull factor as to the determination of an international 

strait was taken up in the ICJ by Albania and the United Kingdom in the 

Corfu Channel Case where the central issue was whether the North part of 

the Corfu Channel was to be considered an International Strait.
166

 The 

United Kingdom Government protested to the Albanian Government, 

stating that innocent passage through Straits was a legal right endorsed by 

International law and the ICJ firstly concluded that “…generally recognized 

and in accordance with international custom that states in time of peace 

have the right to send their warships through Straits used for international 

navigation between two parts of the high seas without the previous 
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denied. The Government of the United Kingdom was not bound to abstain from exercising 

its right of passage, which the Albanian Government had illegally denied. 
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authorization of a coastal state, provided that the passage is innocent”.
167

 

ICJ then proceeded with the question as to whether the strait can be 

regarded as “International” by highlighting the norms it has to satisfy to 

enable it to do so and where the decisive criterion was rather its 

geographical situation as connecting two parts of the high seas and the fact 

of its being used for International navigation.
168

 The “geographical 

criterion” (connecting the high seas) was transparently determined whereas, 

in determining the “functional criterion” (International navigation), the 

Court took into consideration the “number of ships”
169

 passing through the 

Channel during a period of one year nine months. This was a significant 

strategy adopted by the Court which in turn proved to be important in the 

legal development of the doctrine of international straits in international 

conventions. Then again, the North Corfu Channel constituted a frontier 

between Albania and Greece whereby, a part of it was wholly embraced 

within the territorial waters of these States.
170

  

 

In the light of these considerations the Court drew the final 

conclusion that the North Corfu Channel should be considered as belonging 

to the class of international highways and that it is to be designated as an 

international strait with an implicated right of transit passage.
171

 Both the 

“geographical criterion” and “functional criterion” were enshrined 

simultaneously in Article 16 (4) of the GCTS
172

, and the Coastal State 

jurisdiction was subject to innocent passage.
173

 This provision was 

incorporated in UNCLOS into two separate provisions i.e. Article 37 and 

Article 44 whereby, the definition of international straits is quite verbatim to 

the definition as laid down in GCTS which states “...straits which are used 

for international navigation between one part of the high seas ... and another 

part of the high seas ....” Although Article 37 embodies both the criteria, a 

subtle difference is noticed in UNCLOS as regards the “geographical 

criterion” where a Strait that connects a part of the high seas with a part of 

the Territorial Sea is not considered to be an international strait. The 

doctrine of international strait is more extensive in UNCLOS as it provides 

the rights and duties of Coastal States and Flag States and subscribes to the 
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establishment and maintenance of “navigational and safety aids and other 

improvements in order to prevent, reduce and control pollution from 

transiting vessels”.
174

 UNCLOS covers five categories
175

 of international 

straits and provides for four different legal regimes, which is a compromise 

as to the types of passage that is permissible in international straits.
176

  

 

4.1.2 NWP as Regards to “Geographic 
Criterion” 

In order to satisfy this criterion, the geography of the NWP must link two 

parts of the high seas and comprise an overlap of Canada’s territorial 

waters. The first element coinciding with the element of “link” is 

demonstrated in the geographical fact that the eastern end of the passage 

leads to Baffin Bay, the Davis Strait, the Labrador Sea and the Atlantic 

Ocean, while the western end leads to the Beaufort Sea, the Chukchi Sea, 

the Bering Strait and the Pacific Ocean.
177

 Nevertheless, when comparing 

with other Straits, the NWP is unique in the sense that it is embraced by ice 

almost throughout the year and according to Pharand, the Beaufort Sea, 

which is a part of the Atlantic ocean should not be considered as high seas 

because of the presence of ice.
178

 Considering the veracity of this fact, 

questions may arise as to whether this presence of thick ice would help 

designate the NWP even as a regular Strait? Moreover, does this correspond 
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to the “geographic criterion” or does it merely correspond to the restriction 

and hardship of international navigation which relates to the functional 

aspect? As is exemplified from the Manhattan voyage, there have been 

vessels, which have transited the passage and icebreakers have escorted all 

these transits. Article 37 (Part III) read together with Article 38 (2) of 

UNCLOS provides that straits in which there is a right of “continuous and 

expeditious” transit via exercise of the freedom of navigation between one 

part of the high seas and another part of the high seas are considered as 

international straits. These provisions do not provide a bar as to how the 

vessels should make itself through the ice-covered waters and only reflects 

on the issue of transit. Then again, the pack ice, comprised of ice floes and 

in constant motion does not extend to the continental coast of Canada and 

Alaska for about three months of the year, which does not necessitate the 

escort of icebreakers.
179

 It is assumed that due to climate change the period 

of ice-existence shall deteriorate expediting the number of vessel-navigation 

in that part. Even so, if vessels escorted by icebreakers are able to transit the 

NWP between one part of the high seas to another part of the high seas, then 

the NWP satisfies the first element of “geographic criterion” of international 

straits. The second element pertains to an overlap of territorial waters and it 

is estimated that all the NWP routes presupposes passage through such an 

overlap.
180

  

 

 Although Canada has not drawn straight baselines around the 

Archipelago, it has claimed that the waters of the Archipelago and those of 

the NWP are internal in nature by virtue of historic title.
181

 Even if there is a 

supposition that the waters of NWP are not internal, the extension of 

Canada’s territorial waters to 12 nautical miles in 1970 resulted in an 

overlap of the territorial waters in the western portion on the Barrow 

Strait.
182

 Pharand emphasises that if the NWP is considered as being only 

through the M’Clure Strait, then it would still qualify as a legal (territorial) 

Strait.
183

 On the other hand, route through the Prince of Wales Strait has 

always had an overlap of territorial waters because the presence of the 

Princess Royal Islands at about the middle of the strait narrows the strait to 

less than 6 nautical miles. It seems that prior to 1970 Canada acknowledged 

that a strip of high seas might exist throughout the M’Clure Strait and the 

same opinion was held by the U.S. in 1969 when Manhattan attempted to 

cross the NWP by attempting to navigate through it instead of the Prince of 

Wales Strait. Hence, the NWP constitutes a legal Strait in that it connects 

two parts of the high seas and has an overlap of territorial waters which 

offers the greatest potential for deep-draft navigation.
184
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4.1.3 NWP as Regards to “Functional Criterion” 

Some authors are doubtful of the authentication of “functional criterion” of 

the geographical test of international straits.
185

 This contention is also held 

by interest groups with an intention to dismiss the designation of NWP as an 

international strait. However, one of the decisive factors that was dominant 

in the decision of the Corfu Channel Case is the “functional criterion” i.e. 

whether the Strait “...is being used for international navigation”.
186

 The 

codification of this criterion in GCTS and UNCLOS provides a strong 

ground for any strait to undergo this test. Both these conventions spell out 

the word “used”, the concrete interpretation of which indicates the “actual” 

utility of the strait as opposed to a future anticipated use or a mere 

prediction of future traffic without any stretch of the imagination. This is 

parallel to the conclusion drawn by Pharand that “...before a strait may be 

considered international, proof must be adduced that it has a history as a 

useful route for international maritime traffic.”
187

 The “functional criterion” 

is dependent on two elements as has been observed in the Corfu Channel 

Case where the former involves the number of vessels that have had transit 

during a certain period and the latter responds to the number and types of 

Flag States, which are represented during those transits. Pharand is of the 

opinion that the NWP does not satisfy the “functional criterion” and 

concludes, “[t]hroughout the 80-year history of attempted exploratory 

navigation in the NWP, only 40 complete transits of the passage have taken 

place and of these 27 were Canadian ships” and forwards a statistical 

explanation that “[a]mong the 13 foreign crossings, 10 were American, 1 

Norwegian, 1 Dutch and 1 Japanese”.
188

 However, the Canadian Coastguard 

has estimated that after the completion of the first transit in 1906, there has 

been 69 non-Canadian transits in the NWP and during the year 2004-2005, 

there were only 7 transits.
189

 This when compared with the number of 

transits and number of Flag States of the Corfu Channel Case is relatively 

low.
190

 Other scholars like McDorman
191

 and Mckinnon
192

 have had similar 

views of Pharand and argues that the number of transit in the NWP is 

insignificant and that it does not meet the “functional criterion” due to the 

fact of the low number of International transits. However, Rothwell is of a 

different opinion and states that “[c]ertainly, the amount of traffic through 

the NWP is not comparable to that of the Corfu Channel, or other 
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commonly accepted international straits. The need to apply different 

standards in the polar regions, however, has been recognized”.
193

 He also 

argues that the presence of ice in the Passage and the polar weather 

conditions should allow for a test requiring a lower volume of international 

navigation of the passage in order to classify it as an international strait.
194

 

However, according to Pharand, a review of shipping activities within the 

NWP clearly exemplifies that the “functional criterion” even assessed 

according to a polar standard, has not been satisfied. Nevertheless, it seems 

that the two international conventions which codify the international strait 

regime do not exactly provide a general threshold as to the number of 

vessels and the number and types of Flag States that need to ply back and 

forth for transit in the NWP. There is a vacuum of case-law in this regard 

and it is only a matter of time before this issue is placed before an 

International Tribunal to indicate a specific figure which will help 

determine the “functional criterion”. It can under no circumstances be 

adjudged on the basis of comparison with a higher figure since the 

environmental aspects of it must be duly considered. International 

navigation will surely internationalize the NWP and if the “potential use” 

and the lack of a specific threshold are taken into account, then the NWP 

has clearly satisfied the “functional criterion”.
195

 The scholars must take 

into consideration the issue of global warming and the alarming rate at 

which the Arctic ice is melting which is a catalyst to the internationalization 

of NWP and with that, the number of transits are likely to increase. 

4.1.4 Sectory Theory and the Canadian Arctic 

Linked principally with the Antarctic, the Sector theory, which is a method 

for delimiting an area claimed by a state, has had a pivotal role in 

international law as a basis of claiming jurisdiction in the Arctic waters by 

Canada.
196

 This claim of jurisdiction has become more concrete as the 

Arctic surroundings are shaping up due to global warming, rendering 

Canada a reason to be more resistant in its claims on adjacent waters. The 

Russian Federation has also applied the Sector theory as a basis of their land 
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and maritime claims.
197

 Initially what started out as a claim over the Arctic 

Archipelago is now being applied to the EEZ and Continental Shelf. 

According to Pharand, the Sector theory in the Canadian Arctic is attributed 

to Senator Pascal Poirier, in 1907, who was a pioneer “to actually systemize 

the use of meridians of longitude to claim territorial sovereignty in the 

Arctic”.
198

 Senator Pascal Poirier asserted that Canada owned everything 

within a pie-shaped sector extending from the continental coastline to the 

geographic North Pole.
199

 Three elements are integral parts of this theory 

and “Boundary treaty”, as the first element of three legal foundations has 

been dismissed by Pharand on the ground that the 1825
200

 and 1867
201

 

boundary Treaties cannot serve as a legal basis as in both instances the 

subject matter was land only, and not land and sea, except for inland waters 

and the territorial sea.
202

 Pharand’s evaluation of the second element, the 

doctrine of “Contiguity” as a legal foundation is held to be threefold i.e. 

state practice
203

, International decisions
204

 and doctrinal opinion
205

 and has 

been disregarded as insufficient insofar as they cannot serve as a legal basis 

for the acquisition of territorial sovereignty. The sole reason was that, since 

“Contiguity”, by itself, is incapable of generating sovereignty over land 

areas, it cannot be justified as an instrument of acquisition over the sea 

areas.
206

 The final legal foundation of the Sector theory, according to 
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Pharand, lies in the practice of “Customary law”. Then again, according to 

Pharand, Canada has never adopted any legislation in Council claiming a 

sector and has resorted to a number of official steps indicating its reliance 

on it which is inconsistent in pattern and position.
207

 Boundaries following 

sector lines have evolved in maps since 1952 and this method has been 

accounted for as part of the subsequent conduct of the Parties as an aid for 

the interpretation of a treaty.
208

 But the involvement of treaty is impertinent 

in this regard to determine the eastern line of the sector. The western line 

corresponding to the meridians of longitude were used only to delimit the 

territorial possessions of the parties and the 1825 and 1867 boundary 

treaties were already adjudged by Pharand, to have no legal basis.
209

 Hence, 

regardless of the probative value of maps and charts in certain 

circumstances, it would not provide Canada with any logical support in 

favour of its own claim. The U.S. has never relied on the pragmatic aspect 

of the Sector theory and has expressed opposition in its usage as a basis for 

claiming sovereignty over the Arctic Ocean. It is of the view that division 

under the Sector theory would in fact constitute claims of sovereignty over 

the high seas and this novel approach to artificially create a closed sea 

would in repercussion infringe the rights of all nations to the free use of the 

area.
210

 

4.1.5 A Legal Alibi Distorting International 
Regime? 

As Pharand suggests, Canada’s claim to the waters as internal would be 

supportable if reliance was placed on the 1951 decision of the ICJ in the 

Anglo-Norwegian Fisheries Case
211

 by which Canada’s Arctic could be 

equated with the islands along the Norwegian Coast via use of straight 

baselines.
212

 Under the domain of customary international law, as applied 

by the ICJ in this case, there exists no right of passage in waters enclosed by 

straight baselines, regardless of the previous status of the newly enclosed 

waters.
213

 This was subsequently modified in the GCTS which made the 

enclosed waters subject to the right of innocent passage on the condition 

that they were previously territorial waters or high seas. Since Canada is not 

a party to GCTS, it had to rely on customary law for the validity of its 

straight baselines which as a result is not secure since the Convention 

provision itself was a part of customary law.
214

 A further investigation 

would illuminate the fact that the GCTS provision for innocent passage in 
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newly enclosed internal waters has had universal usage as to become legally 

binding on all States. Then again, the claim of Arctic as historic internal 

waters by reason of straight baselines could also be expedited if reliance 

could be placed upon Inuit use of the waters and surrounding land owing to 

the fact that it would indicate a presence over an extended period of time.
215

 

But this technicality was avoided by Canada because of the significant 

issues that would arise for the Government in its negotiations with the Inuit 

over outstanding land claims.
216

 Moreover, Canada has never publicly 

asserted its use of straight baselines during the Polar Sea voyage in 1985 

although there existed an agreement of Continental Shelf boundary founded 

on straight baselines between itself and Greenland in 1973.
217

 A diplomatic 

protest would have certainly justified Canada’s position in the NWP. 

Nevertheless, peer pressure from the international community, more 

specifically the U.S. for Straits to embody the right of International 

navigation has been consistent even prior to the Manhattan voyage.
218

 More 

convincing is the recent trend of international shipping across the NWP 

which has developed over relatively few years. Pharand infers that “[o]n the 

question of international shipping, it has already begun in the eastern part of 

the passage…” and further adds that “[a]lso, it seems to be only a question 

of time before regular shipping takes place…along the full length of the 

Northwest passage”.
219

 Assuming this to be correct, now the obvious 

question is what right of passage would apply after internationalization? As 

is understood, a consensus has been reached in UNCLOS as to the type of 

passage that is applicable in the Straits termed as “transit passage”. This 

term was advocated by the U.S. and the Russian Federation to act as a 

substitute for the term ‘free passage”.
220

 This definition contains two 

limitations where the first one is to exercise the given “freedom” in 

accordance with this part and the second one is that transit must be 

“continuous. This “continuous” transit is in conjunction with the term 

“expeditious” where the burden of proof lies with the defendant. These 

certain limitations have been embedded in the form of duties imposed on 

ships and aircraft during transit in Articles 39, 40, and 41.
221

 This is as it 

exists today, what is incorporated in theory. In practice, however, the NWP 

is for the moment not an international strait and consequently the right of 

transit passage is absent. Consent of Canadian authorities is necessary for 

American ice-breakers to enter NWP which is incorporated in the agreement 
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of 1988 and is still applicable.
222

 Whether there exists a right of innocent 

passage in the NWP, according to customary law seems to be controversial. 

McDorman is of the opinion that if an international tribunal was looking at 

the legal cases of Canada and the United States at the time the Polar Sea 

traversed the NWP, the tribunal would reject the Canadian position and 

would similarly reject the position of the U.S.. He further adds that the 

tribunal would be left with the option that the NWP was part of Canada's 

territorial sea in which foreign vessels would have the undisputed right of 

innocent passage. Then again, the applicability of Sector theory to Arctic 

waters has received International critique. The Canadian government’s 

support of the Sector theory as a means of defining the EEZ and continental 

shelf boundaries can only be seen as increasing. This view of the Sector 

theory does not conflict with the earlier view held by the U.S. that the 

Sector theory could not be used to enclose the high seas as only the zones of 

UNCLOS would be defined with this principle. International navigation for 

the shipping industry is significant to uphold the commercial pillar which is 

a part of international commercial law. But where this right of transit 

passage is subject to objection by controversial theories, it can be held that 

those theories constitute a legal alibi which is distorting the international 

regime. Different interest groups have laid down different claims as a result 

of climate change which is shaping up the adjacent sea areas. Sovereign 

claims must be coupled with the flexibility as endorsed by international 

conventions to give due regards to innocent passage of Flag States. If 

otherwise, it leads to the contortion of the international regime. The ultimate 

question is as to whether the region will develop in an orderly fashion based 

on the existing set of International rules that have been primarily established 

by UNCLOS or, will the circumpolar States increasingly turn to unilateral 

actions based on random theories which will face challenges from other 

States and international bodies for control. The answer is not readily 

available until and unless the fact of matter has been placed before the 

international courts. 

 

4.2 Compromise in the NSR? 

In theory, it is claimed that distance savings through NSR can be elevated 

compared to the currently used shipping lanes via Suez or Panama.
223

 The 

history trails back to the time when the English colonial powers expanded 

their empires and trading routes into Asia in the 16
th

 century in search of a 

shorter sea route.
224

 The legal regime of the waters North of the Soviet 

coastline between Norway and the Bering Strait has been consolidated and 
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transformed significantly since the Soviet government took steps to become 

signatory to UNCLOS.
225

 Then again, this transformation was coupled with 

collateral developments potentially concerning the utilization of Arctic sea 

lanes and the exploitation of Arctic resources which included the continuous 

use of the Arctic waters by several States to reach the North pole, joint 

resource exploitation and joint shipping on the Soviet Arctic continental 

shelf and most importantly the utilization of the NSR as an international 

shipping route between the Atlantic Pacific Oceans.
226

 Among the four 

maritime boundary agreements, the first maritime boundary in the Arctic 

was negotiated between Norway and the then Soviet Union in 1957.
227

 The 

Russian Federation favored a boundary that coincided with a Sector line as 

applied in its national legislation and rejected the application of 

equidistance based on special circumstances.
228

 On the other hand, the 

longest maritime boundary was successfully negotiated between the U.S. 

and the then Soviet Union in 1990 which established the boundary for the 

territorial sea, EEZ and the continental shelf in the Arctic Ocean, Bering 

Sea and the Chukchi Sea respectively and relevantly, the Russian Federation 

continental shelf submission
229

 complies with this treaty so as not to define 

any portion of the Arctic continental shelf to the East of the boundary.
230

 

The rejection of this submission has more or less instigated the Russian 

Federation to develop an introvert Arctic policy owing to the prediction that 

climate change would surely internationalize the NSR. However, 

compliments maybe rendered to these MOU’s as it reflects the 

commitments of the States concerned with the NSR to retain a good relation 

with their Arctic neighbours. Nevertheless, this appearance has taken its toll 

when the co-operation has been disrupted following the Russian 

Federation’s placement of a flag at the North Pole.
231

 Although this issue 

dissolved with time, it left a question on the face of mutual agreement 

which maybe threatened when opposing groups place unilateral “land-

grabbing” claims as the NSR witnesses the dawn of climate change.  
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Future forecasts have been laid down as to the emergence of 

seasonal lanes in the NSR through the ice locked Arctic.
232

 This trend of 

climatic change if constant would result in the disappearance of 

summertime ice caps and this significant retreat of ice cap will ensure the 

possibility to use the NSR in shipping which would eventually reflect less 

trip distances and hence, a reduction in the operation cost. As the 

framework conditions for the NSR is undergoing a sloth alteration, the 

Russian Federation petroleum activities are moving Northwards and is 

expected to go offshore.
233

 This aggrandized petroleum activity will lead to 

unprecedented levels of shipping in and Westwards from the Barents and 

Kara seas.
234

 If the Russian Federation can offer competitive considerations, 

there might be individual ship-owners willing to make sporadic use of the 

transit route which depends on the foreign policies it adopts. Moreover, on 

the issue of continental shelf, the government of the Russian Federation 

adopted a new Arctic strategy in September 2008 which emphasizes the 

region’s importance to the Federation’s economy as a major source of 

revenue.
235

 The national security strategy released by the Russian 

Federation indicated a possible conflict in the future over the question of 

rights to the Arctic oil coupled with the possibility of war breaking out as a 

result of the struggle for control thereby.
236

 This strategy is inferred to be 

congruous to most foreign objectives that relate to the opening of the NSR 

for very limited period of the year which could be accessible for longer 

periods in the future. However, compliments maybe given to the Russian 

Federation’s acquiescence in observing UNCLOS before adoption of any 

new International agreement relating to the co-ordination in using the Arctic 

spaces.
237

 It maybe deduced that the reason behind this conformity lies in 

the Russian Federation’s intention to prevent distortion of the international 

regime and to tone down the line of hostility with its Arctic shareholders. 

Although the Arctic strategies reveal its efforts to use special forces to 

establish its jurisdictional claims, on the other hand, it has indicated its 

positive face to co-operate via existing MOU’s for further exploitation of 

resources in the NSR.  
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5 Emanation of Environmental 
Issues and Regional 
Responses 

The level of International interest in the Arctic has surely intensified. It has 

already been established that, with this interest flows the increased action of 

international navigation that seeks commercial concern through a shorter 

sea-route. The first norm of the result of climate change is the geographical 

issue while the final norm relates to the environmental issue. To be precise, 

climate change is instigating changes in the legal regime.  Once the “land-

grabbing” claims are resolved and the right of innocent passage has been 

granted, the Arctic States will have to give due consideration to the 

problems that arise out of International navigation i.e. the environmental 

issues. A single major oil tanker casualty in the Arctic may have serious 

environmental outcomes. The environmental issue in this context can vary 

from global, regional, trans-boundary, domestic or an amalgamation of 

these.
238

 In order to examine environmental law in an international context, 

it is important to observe the interplay of International, regional, sub-

regional and national rules and institutions.
239

 Questions have been raised as 

to whether the region will respond to the environmental changes in an 

orderly fashion based on the existing set of international rules that have 

been primarily established by UNCLOS i.e. Flag State, Port State and 

Coastal State jurisdiction, or will the circumpolar States increasingly turn to 

unilateral, bi-lateral or multilateral actions in an effort to safeguard the 

marine environment.
240

 The answers for fact lie in the status quo efforts 

initiated at the circumpolar level. A critique of these efforts would certainly 

highlight the fact as to whether they have instigated a modification in the 

legal regime and to what extent these endeavour’s have been able to 

respond to the environmental changes 

 

5.1 Arctic Council Initiatives 

It was not until the end of the Cold War that the initial effort to form 

multilateral agreements began to succeed.
241

 As the Soviet Union began to 

transform, the Finnish Government sought for means of promoting co-

operation which led to the creation of the AEPS which ultimately 

                                                 
238

 Supra note 59, pp. 6-7. 
239

 Oran R. Young, The Structure of Arctic Cooperation: Solving Problems/Seizing 

Opportunities. Fourth conference of Parliamentarians of the Arctic Region, Rovaniemi, 

2000, available at; <http://www.arcticparl.org/_res/site/File/images/conf4_sac.pdf> (date 

accessed 30 March 2012).  
240

 Supra note 231, p. 30, para. 2.  
241

 Ibid. 

http://www.arcticparl.org/_res/site/File/images/conf4_sac.pdf


 52 

transformed into the Arctic Council
242

.
243

 Although the AEPS has been 

assimilated in the infrastructure of the Arctic Council, till date it remains as 

a valid strategy of working groups for the Council. Keeping a constant focus 

on the international environmental issues, the Council has moved to 

strengthen relations among the Arctic States. Then again, it has facilitated 

the means of obtaining a mutual understanding of the environmental 

challenges that the Arctic States are facing.
244

 The Arctic Council is the 

directing authority of the Arctic legal regime. However, it is not considered 

as an international organization with a legal personality and describes itself 

as a “high-level forum intended to provide a means for promoting 

cooperation among Arctic states... on common Arctic issues, in particular 

issues of sustainable development and environmental protection in the 

Arctic.”
245

 But the Council underwent the same frustration which plagued 

the AEPS as limited resources hindered the development of an International 

yet effective strategy. All of the working groups were retained, and the task 

force on sustainable development was transformed into a working group. 

Hence, the Arctic Council may be distinguished from AEPS insofar as the 

Council is specifically mandated to develop a sustainable development 

program.
246

 The Arctic is transforming into a geopolitically important factor 

and the growing interest in Arctic issues stem from climate change, melting 

ice-caps and improved access to the Northern regions rich in oil, gas and 

minerals. It is argued that the interest in the Arctic issues is a privilege for 

the Arctic nations since many of the problems found in the Northern 

environment are the result of activities of non-Arctic States. Then again, it 

is believed that the Arctic Council can provide the basis for an international 

platform on environmental policy. But a significant drawback is that the 

main course of action for the Arctic Council has been identifying 

environmental threats and establishing Guidelines for a course of remedial 

action, while leaving the duty of implementation to the individual Arctic 

nationalities. The Arctic States are responsible for responding according to 

its own means. In practice, the disparate working groups that have been 

specifically mandated to deal with marine environmental issues, have not so 
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far developed a mandate that goes beyond determining the marine 

environmental issues facing the Arctic region.  

  

5.2 Analysing OSPAR: Arctic Regional 
Instrument on Dumping of Wastes 

OSPAR is a regional instrument which aims to amalgamate the Oslo 

Convention and the Convention for the Prevention of Marine Pollution from 

Land-based Sources (Paris Convention), whereby Annex II deals with 

prevention and elimination of pollution by dumping or incineration.
247

 

Although OSPAR is a regional instrument, the preamble acknowledges 

national, regional and International actions and calls for a combined effort 

when dealing with marine pollution. Then again, this Convention expressly 

includes a definition of internal waters and embodies such waters within 

maritime area where the convention applies.
248

 Although OSPAR addresses 

two primary concerns corresponding to Ocean dumping of radioactive 

wastes and the dumping of dredged material, the significant drawback of the 

convention is that it covers only a part of the Arctic marine environment. 

Since OSPAR has membership different from the Arctic region, countries 

with no national interest in the Arctic region may influence in decision 

making not unique to specific Arctic concerns.
249

 The three Arctic non-

signatories possess jurisdiction over an extensive regime of the marine 

environment and a complex situation may arise where these States would 

separate the Arctic regime in their domestic environmental legislation. 

Moreover, it relies on the domestic administrations to prevent and punish 

conduct that contravenes the convention. Since Denmark and Norway are 

the only Arctic States which are parties to this convention, it is impossible 

to implement the provisions or policies of this regional instrument on non-

contracting States. In addition, there is no means of monitoring the domestic 

administrations for strict compliance of its regulations and as a result 

protective measures cannot be ensured against illegal dumping in the Arctic 

waters. 

 

5.3 Regional Response as a Catalyst of 
Change 

Although the Arctic has not witnessed the development of competent and 

persuasive multilateral agreements, the Arctic Council has managed to 

address certain significant issues. Nevertheless, it remains limited as an 

instrument which is dependant on multilateral agreement. The provisions of 
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international law is the first layer of the Arctic legal regime and UNCLOS 

does not deal with marine envioronmental issues ellaborately but only gives 

reference to GAIRAS. A traditional interpretation of UNCLOS wording and 

the definition of pollution would indicate the fact that climate change was 

not the original intention of the policy makers.
250

 Moreover, there is no 

indication that the parties were intending to limit the definition to those 

threats exclusively, that were identified at the time of negotiating 

UNCLOS.
251

 It is relevant to mention that the Polar Shipping Guidelines 

which also acts as an International instrument only provides for 

environmental protection  incorporated in a single part and is characterised 

as insufficient, brief and non-legally binding in nature. On the other hand, it 

is not always the fact that national legislation corresponds to the 

International systems verbatim and the Arctic being a region of marine 

diversity, it would be impossible for the Arctic States to enact similar 

national legislation. These dissimilar legislation may instigate conflict of 

laws and this is where the regional responses come into play. Hence, the 

emergence of regional cooperation although it relies on the generosity of its 

member States to provide the resources needed to engage in its activities.
252

 

The “soft law” approach of regional cooperation takes its position as a legal 

regime in the Arctic domain. This regional response is in fact indicated as a 

modification to the legal regime in its entirity since the general focus is on 

international law and the national legislation that follow. The Arctic States 

have committed to engaging in a circumpolar agreement where the Arctic 

Council is the flagship of this dimension of legal regime. Although it is not 

entrenched as “hard law” through a treaty and defined on the basis of its 

flexible influence, it is in reality envisioned as a catalyst of change in the 

legal domain of the Arctic. 

 

5.4 A Critique of the “Council” 

Many of the Arctic Maritime boundaries remain disputed and the five Arctic 

States have been unable to resolve any of the existing maritime disputes.
253

 

Accepting the veracity of this statement, it can be deduced that the Arctic 

Councils endeavour’s in trying to establish MPA’s within the zones of a 

specific Coastal State or to adopt special Resolutions for a particular area 

cannot be accomplished due to those overlapping claims. After pinpointing 

co-ordinates of those boundaries the individual States can relate to the 

guidelines or resolutions suggested by the Council and define “special 

areas” to protect and preserve their designated part of the Arctic with 

stringent legislation. Till then, it is just a “wait and see” policy. Then again, 

contemporary international environmental law is aimed at regulating 

emerging environmental issues by setting common international standards 
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for prevention or mitigation of harm. It also aspires to provide an adaptable 

rule-making technique that can allow for flexible and regular amendments 

and much of this regulatory system is composed not only of multilateral 

treaties but also “soft law” techniques provided by regional organizations. 

In this regard, it is submitted that the Arctic Council has to a greater extent 

left a trail of success. Nevertheless, with the entrance opening up in the 

Arctic, the Council needs to be alert as regards any contamination of the 

marine system and the fact that the Arctic requires a “multiple user” MPA 

in Coastal and offshore environments resulting in that a single MPA can 

comprise a mosaic of management coupled with restriction categories in 

terms of voluntary marine-pollution. Taking this into account and to 

designate ‘any marine area’ in the Coastal or offshore environments and 

areas beyond national jurisdiction as MPA there needs to be a development 

of a circumpolar network in the Arctic which is complicated because of the 

mix of national and international agencies and jurisdictions with 

responsibilities in the region. This responsibility lies in the wake of the 

Arctic Council and is yet to be on its agenda. In addition, the very structure 

of the Council’s working arrangement, divided as it is among working 

groups, places limits on the ability of the Council to clasp with the complex 

and interrelated problems posed by the new development opportunities in 

the region.
254

 Then again, the Arctic Council could reflect a determinant 

role by acting as the high-level forum it intends to be and becoming the 

coordinating nexus for the Arctic legal regime. However, for this approach 

to work, there remains the need of a significantly strengthened Arctic 

Council where the question of funding must be prioritised. Otherwise the 

Council could never rise to the occassion to act as a decisive force. The 

Council should be the balancing factor in the region which can amend 

guidelines to tackle any new form of environmental hazards caused by the 

increased international navigation. The ramified working groups of the 

AEPS and the Arctic Council could also be upheld and given extended 

mandates and more resources in dealing with multifarious environmental 

issues at large which in the near future may emerge with the dawn of 

climate change. The analysis as mentioned is in fact a theory. The 

practicality of it lies with the individual States who are participants of this 

Council and who need to assure primarily, that the existing boundary 

agreements remain constant. The Council needs to be given that “designated 

area” to implement its policies. The Arctic Council needs to shift gear to 

being an organization that has much more of a presence in domestic and 

international affairs and such a shift should give buoyancy to issues like 

solving maritime boundary problems and then dealing with complex issues 

of the marine environment. Then and only then will the enactments of the 

Arctic Council manifest a high level of sophistication and competency. To 

what extent can the “soft law” of the Council succeed, remains to be seen. 
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6 Strict Ocean Governance and 
Commercial Implications of 
Arctic Navigation 

There has been large-scale ocean-based international trade for millennia.
255

 

The Maritime business is considered an antiquated yet most economic and 

intensive business coupled with a high economic sensitivity due to its global 

nature. Ocean-based international trade continues to expand and there are 

several current trends that are driving the continuing increase in scale.
256

 

Gradual liberalization of international trade and liberalization of 

international finance since World War II have acted as accelerators of this 

continuous expansion.
257

 Climate change, in addition, entices States to 

engage in geographical distribution of the oceans and develop international 

trade to accommodate large-ship traffic which has commercial implication. 

This gives rise to ocean governance whether international or national which, 

in turn, has an adverse effect on global trade. The Arctic will not be an 

exception to this trend. The relationship between Arctic international trade 

and Ocean governance is complicated and needs to be justified.   

 

6.1 Troubled Waters of Arctic and 
Economic Incentives  

It is already substantiated that the NSR has an indisputable advantage in 

travel between Europe and the Far East or the West Coast of North 

America. The navigational distance between Hamburg and Yokohama, 

through NSR is 6,920 nautical miles when compared with travelling via 

Suez Canal which covers 11,439 nautical miles while going around the 

Cape of Good Hope.
258

 At the same time the NWP is a shortcut between the 
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East Coast of North America and its West Coast or the Far East which is 

about 9,800 nautical miles in comparison with 12,420 nautical miles via 

Panama Canal.
259

 Curtailing longer distances has been a constant practice 

for stakeholders of the shipping- industry since cargoes are delivered 

expeditiously by consumption of less fuel. Therefore, climate change 

increases the hope of using the Arctic route, which is a promising region for 

navigation as it potentially halves the distance between the Far East and 

Europe and could possible save approximately a greater percentage of 

commercial voyages through Suez or Panama Canal.
260

 A technical analysis 

of the reasons underlying opposing geographical claims in that region 

would reveal that Arctic oil and gas resources play a modest role among 

significant economic incentives similar to other maritime claims of the 

world. The Arctic is bordered by countries that consume a vast amount of 

hydrocarbons, especially the U.S., Russia, Norway and Canada, who would 

certainly benefit from a secure and proximate source of natural resources 

hidden beneath troubled waters.
261

 The majority of the exploitable Arctic 

reserves made available due to climate change lie within the national 

jurisdictions of a few States which renders them as exclusive economic 

rights.
262

 Other parts are currently under the regime of MOU’s but joint 

development is just a theory. The hypothesis drawn from the economic 

incentive factor can pave a concrete understanding of the reasons why 

international navigation may witness a sharp increase in the near future. The 

driving force of economic profit is certainly a justification for the Arctic 

States to place contradicting claims in the troubled waters. 

 

6.2 Arctic Ocean Governance 

Oceans are perceived as a transportation conduit for international trade that 

affects sustainable development everywhere.
263

 Prima facie there exist two 

categories of trade-related activity that have a bearing upon the ocean 

namely, the use of ocean as a transportation network and the use of ocean 
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production processes.
264

 Either ways, when maritime transportation 

inaugurates in a virgin territory worth a magnitude of commercial 

incentives, it develops radically and takes its toll on the environment itself. 

From intentional or accidental “oil pollution”
265

 to threats of “invasive 

species”
266

, the pristine environment becomes susceptible to any type of 

ship-source pollution. Hence, strategies for different forms of ocean 

governance is formulated which have either direct or indirect impact on 

trade. These range from the use of direct trade restrictions as a mechanism 

for impacting the behavior of States in protecting ocean resources, to other 

regulatory processes, commonly termed as indirect trade restrictions but 

which have an influence on trade itself.
267

 Nevertheless, in the context of 

pragmatic international trade, the WTO and GATT have laid down rules 

where States are not allowed to impose discriminatory trade restrictions, the 

exception of which is subject to environmental considerations.
268

 To what 

extent can this “exception” be applicable depends on the vulnerability of the 

zones. Arctic ocean governance in this regard needs further clarification. 

This can be estimated by observing the status quo legal regime of regions 

possessing equal or approximately similar characteristics and a comparative 

study between the both. 

 

6.2.1 Antarctic Treaty as a Model Regime 

Currently the Arctic region consists of an array of specific regimes with 

very narrow issue areas.
269

 The regional regime suffers from lack of co-

ordination in structuring protected areas beyond national waters while the 

legal regime suffers from unenforceability. That global and regional co-

operation is necessary to protect and preserve the marine environment, is 

already recognized in Article 197 of UNCLOS. The Arctic States have 

failed to implement any pragmatic regional treaty or common integrated 

policy with respect to protected areas. The AEPS and later the Arctic 

Council are recent developments which have been successful so far in 
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pinpointing the need for designation of MPAs within and beyond national 

jurisdiction. Majority of the Council members linger with ad hoc projects 

with no clear agenda.
270

 The Antarctic treaty regime is observed by scholars 

as a framework that should be used in the Arctic as well owing to the fact 

that the South Pole shares a similar environmental stress factor with its 

northern counterpart, and is governed by a comprehensive environmental 

protection treaty i.e. modus operandi. Hence, the Arctic region seems 

incomplete when compared with the far-reaching “zero-discharge” policy 

regulating the Antarctic.
271

 In brief, the Arctic legal regime is less 

comprehensive when compared with the treaty-based regime that regulates 

the Antarctic, a region with a similar environment. As such, the point of 

analysis is whether the Arctic is in need of a new legal regime, and whether 

it should be modeled after the Antarctic-treaty. Analysis of the Arctic status 

quo reveals that UNCLOS does not explicitly provide any reference to it 

even if the “Canadian Clause” i.e. Article 234 is interpreted and stretched 

far to fit its conditions. This sense of deprivation as regards the Arctic 

region mounts up when investigating the provisions of MARPOL 73/78 

which gives no reference to the “numbers and figures” of pollutant 

discharges in the Arctic. Whether the Antarctic-treaty should be idolized by 

the Arctic Council is a question the answer to which remains in the analysis 

of future commercial implications of the Arctic. Although the Antarctic-

treaty “zero discharge” policy seems suitable to safeguard the marine 

environment, the applicability of this strict ocean governance corresponding 

to sustainable development needs to be determined by placing it opposite to 

the notion of progressive international trade. 

 

6.2.2 Sustainable Development vs. Commercial 
Implication 

Sustainability is complemented by the “security concept” and “security” 

itself is a spectrum that includes social, environmental and other aspects.
272

 

In the Arctic, security will include matters related to sovereign control, 

rights of use and movements of people and goods by sea.
273

 Once sovereign 

control is gained, it will be inevitable for the States to focus on sustainable 

development so that the resources are not exhausted.
274

 Sustainable 

development can be achieved by keeping the Arctic Ocean free from 

                                                 
270

 Supra note 242, pp. 131-170. 
271

 Ibid. 
272

 G. Kullenberg, “Approaches to addressing the problems of pollution of the marine 

environment”, Ocean and Coastal Management, Volume 42, Number 12, December 1999 , 

pp. 999-1018; See also, Marc. A. Levy, “Is the Environment a National Security Issue?”,  

 International Security, Vol. 20, No. 2, Autumn 1995, MIT Press, pp. 35-62. 
273

 Ibid, p. 644, para. 2. 
274

 Stephen A. Macko, “Changes in the Arctic Environment” in Changes in the Arctic 

Environment and the Law of the Sea, Myron H. Nordquist, John Norton Moore and Tomas 

H. Heidar (eds.), 2010, IDC Publishers, Martinus Nijhoff Publishers and VSP, p. 108, 

where it is stated that “[o]nce the ownership in offshore regions is delineated, exploitation 

of these resources will occur. 

 



 60 

maritime contamination and “zero-discharge” policy with a liability facet, 

apparently, is an idea which seems to ensure that. “Zero-discharge” in a 

technical manner, can be compared to “absolute liability” insofar as the duty 

of the Flag State is to keep the discharge of pollutants or other wastes to the 

level of “zero” and in case of failure the defendant will not be given the 

benefit of the doubt i.e. negligence. The reason behind supporting this 

policy lies in the fact that the Arctic has not yet been developed for 

international navigation and in dealing with the pollutants appropriately, 

since it lacks a number of legal issues and establishments corresponding to 

protection of the marine environment.
275

 The positive aspect of it is that a 

legal regime complementing “zero-discharge” policy parallel with the 

Antarctic-treaty will boost the concept of sustainable development, or so the 

environmentalist extremists would have the world believe. This idea in 

general, is not compatible with the term “navigation” because it conflicts 

with the smooth operation of the vessel by restricting a minimal fraction of 

discharge and emission.  

 

Although the international dictators of environmental policies 

suggest strict protected MPA’s at a regional level for the Arctic, such notion 

in terms of the Arctic route which halves the distance between Far East and 

Europe cannot be implemented due to objections which will be raised by the 

international shipping community who seek commercial interest by being 

thrifty with time when using those routes.
276

 Then again, UNCLOS does not 

encourage the implementation of “zero-discharge” policy when authorising 

Coastal States to have effective control over Flag State vessels. “Control” 

under a logical interpretation means “control from damage” where the 

general threshold should be the normal quantity of discharge or emission.
277

 

This normal quantity of discharge does not disparage the theory of 

sustainable development as opposed to “pollution beyond control”. It would 

be quite unethical for the policy makers to dominate the shipping industry 

by incorporating “zero-discharge” regulations in the Arctic and suppressing 

the commercial implication it holds.  
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 It is relevant that under UNCLOS, States have the right to 

impose special environmental requirements as a condition for access to their 

Ports and ascertain necessary steps vis-à-vis vessels, regardless of their flag, 

to prevent any violation of these conditions (Article 2 (1)). Port State’s 

prescriptive jurisdiction can be found in Article 25 (2) and 211 (3) of 

UNCLOS which is significant for States to impose requirements and to 

reject entrance to vessels not complying with these conditions which is a 

part of customary international law.
278

 To what concerns Port State 

Jurisdiction, and in fact the only provision in UNCLOS that refers to Port 

State, is Article 218 which confers a right on Port State to investigate, 

correct and eventually punish violations of International “discharge” 

standards by foreign ships on the high seas or in any areas under the 

jurisdiction of another State.
279

 This provision is hence, one of the 

exceptions to the supremacy of Flag State jurisdiction on the high seas 

which upholds the intention of “sustainable development”. On the other 

hand, in exercising enforcement powers, a set of safeguards are to be 

observed by the Port State to protect the commercial interest of foreign 

ships.
280

 This balances the commercial interest of those ships against 

discriminatory yet excessive authority of the Port States.
281

 This can also be 

interpreted as a bar against any stringent policies set up to impede the 

normal discharge level of a particular vessel. Moreover, IMO instruments, 

such as MARPOL 73/78 indicates to the regime corresponding to the 

legislative jurisdiction of Coastal States contained in UNCLOS.
282

 This 

mode of balance as immaculately enshrined in the texts of international 

conventions cannot be implemented due to the inadequate number of ports 

in the Arctic region.
283

 It seems, establisment of Ports with effective Port 

State control stripped off discriminatory Regulations consistent with 

international law can ensure sustainable development. Considering the 

commercial implications of the Arctic region, sustainable development 

under no circumstances provides a reason to execute over-rated standards 

for the shipping industry.   
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7 Analysis of Alternatives to 
set the “Balance” 

Whatever is reiterated from the technological aspect, the reality of it all is 

that climate change is a phenomenon that will not shift gear. The Arctic, in 

fact, will never revert back to its original state. However, the detrimental 

effects of it can be lessened and it is inevitable that the present legal regime 

needs to change to adapt to the new situation. An analysis is necessary to 

extract and understand the suitable alternative that adapts to the current 

Arctic regime that balances different interest groups. 

 

7.1 “Hard Law” vs. “Soft Law” 

Does the vacuum of treaty law constitute the detriments of an important 

possibility to adequately deal with the environmental issues existing in the 

Arctic, or is the status quo soft law approach the best that could be achieved 

in terms of the varied interests and competence of the Arctic states?
284

 The 

status quo “negotiation-dependent” framework in the Arctic, as embodied 

by the Arctic Council, is characterized by a “soft law” approach, which in 

its entirety is essentially a voluntary approach. In other words, it portrays 

the lack of a more strenuous “treaty approach” i.e. “hard law”.
285

  

 

7.1.1 The “Hard Law” Approach 

The theory of incorporating a mandatory legal regime binding on the Arctic 

States built on the concept of the Antarctic-treaty system has been voiced by 

various civil-society Organizations namely, the IUCN and the WWF.
286

 The 

WWF places forth that the Arctic needs a concrete management framework, 

and that such a framework must be comprehensive and ecosystem-based in 

order to be operative.
287

 A multilateral regional treaty enshrined with 

provisions of management and protection of the Arctic would certainly 

provide a significant outline for a holistic management of the Arctic Ocean 

and of the ever-expanding maritime actions that are likely to shape the 

future of the Arctic geographical region. An all-embracing treaty would, 

                                                 
284

 Supra note 246.  
285

 WWF, A New Sea: The need for a regional agreement on management and conservation 

of the arctic marine environment, published by WWF International Arctic Programme, 

Oslo, 2008, available at; <www.vliz.be/imisdocs/publications/130977.pdf> (date accessed 

13 April 2012). 
286

 Olav Schram Stokke, “A legal regime for the Arctic? Interplay with the Law of the Sea 

Convention”, Marine Policy Vol. 31, pp. 402-408. 
287

 Supra note 285, where it is further stated that, it must also provide for an efficient 

management of human activities in the Arctic in order to conserve the living resources of 

the region without losing focus of sustainable development or neglecting the welfare of the 

traditional communities. 

http://www.vliz.be/imisdocs/publications/130977.pdf


 63 

moreover, evoke substantial diplomatic-commitments from the Arctic 

governments as regards to sustainable development objectives coupled with 

serious obligations to protect the environment via pragmatic enforceable 

aims and agendas.
288

 Many of the building blocks for implementing such 

“hard law” is already in place whereby, UNCLOS provides for an 

international framework for establishing “protected area(s)” while the Arctic 

Council fills in the gaps with political framework. UNCLOS in this regard 

is armoured with strong mechanisms in order to preserve its universality, 

whilst simultaneously being replete with references to rules and co-

operation on the regional level.
289

 The Arctic States may adopt a legally 

binding “Arctic Operation Scheme” which gives reference to implementing 

an umbrella convention i.e. UNCLOS where the Coastal States could 

depend on Article 234 to implement stringent control from vessel-pollution 

in the off-shore areas. It could on the other hand provide a balance by 

providing restrictions on the Costal States from implementing 

discriminatory laws where “due regard” is paid to rights of the Flag State. In 

this context, it becomes transparent that the umbrella convention can 

moderately accommodate regional approaches to marine environmental 

protection subject to the condition that regional arrangements will not be 

inconsistent with the object and purpose of UNCLOS as laid down in 

Articles 237 and 311, and are in compliance with the framework for marine 

environmental protection established by Part XII.
290

 Then again, forces from 

regional conventions such as OSPAR, supplements a model for procreating 

a pioneering regulation of pollution control for a “multiple user” specific 

region.  

 

The Arctic States may also forward a request to IMO to designate 

the Arctic as a “Special Area” under MARPOL 73/78 or to empower the 

Arctic Council to designate such areas as protected areas to provide 

additional safeguard values from excessive voluntary vessel-pollution 

emanating from commercial exploitation.
291

 Thus, the Arctic states could 

utilize marine regionalism as a basis for the development of an umbrella 

convention dealing with the Arctic marine environment.
292

  Nevertheless, 

this would be completely redundant because there exists a binding legal 

regime, i.e. UNCLOS, that applies to the Arctic and rather than focusing on 

new regimes, resources should be utilised in working with what already 

exists. For any drawbacks, the Arctic States should work towards 

strengthening it. As Hans Corell suggests, “[t]here already exists a legal 

regime functioning in the Arctic – the UNCLOS and the other treaties in 

force in the Arctic – and we should now focus on their implementation”.
293
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Be that as it may, UNCLOS is not designed to take into 

consideration the geographical impact of climate change with estimated 

provisions on how to delimit new land areas that are yet to take shape. Since 

the Arctic Council plays a key role in the evaluation and implementation of 

the Arctic legal regime, it should after considering the geographical impact, 

implement within the “hard law” a corresponding special provision. This 

special provision shall either direct the Arctic States with delimitation 

problems to seek the assistance of International Tribunals to delimit the 

maritime boundary that already exists or shall incorporate a “wait and see” 

policy allowing considerable time for the offshore landscapes to 

permanently take shape. However, it is strictly upon individual States to 

take their own initiatives and with the existing MOU’s, the States may be 

reluctant. Then again, the “wait and see” policy is ambiguous since the 

period of anticipation is uncertain. Under these circumstances, the Arctic 

Council may consider strict monitoring of the existing MOU’s and that it 

does not inhibit international navigation or innocent passage. This would to 

a larger extent resolve complexities and set the Arctic States to deal with 

marine environmental projects. 

 

 

7.1.2 The “Soft Law” Approach 

Proponents of the “soft law” approach dismantle the “hard law” theorem, 

applicable in the Antarctic, as unrealistic. It is opined that the “hard law” is 

misdirected, given that the two poles show more differences than 

similarities whereby, the Arctic consists of an ocean surrounded by 

continents, whereas the Antarctic is a continent surrounded by ocean.
294

 

Moreover, the Antarctic is void of human habitation, while the Arctic is 

inhabited by indigenous peoples and other local communities.
295

 A 

significant distinguishing feature is that much of the Arctic lies under the 

sovereignty and sovereign rights of the Arctic States, while Antarctic 

sovereignty claims have been frozen for the time being, and there are thus 

no territorial sovereigns in the Antarctic.
296

 Furthermore, collaborating on a 

comprehensive governance system for the Arctic can be exorbitant, and the 

end result could also prove to be difficult to implement, resulting in a range 

of new yet complex international issues hindering global commerce.
297
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 Indication on the reliance of a tailor made provision in an 

already existing “hard law” regime, that of UNCLOS, has been endorsed by 

international Organizations, where Article 234 vividly vibrates Regulations 

that ought to be incorporated in the Arctic. However, the international 

Organizations have failed to realize that the conditions set forth in Article 

234 relating to “ice-covered areas” will not be consistent with the Arctic 

region eventually, because climate change in repercussion will undoubtedly 

thaw ice-caps marking a longer period of “ice-free zones”. In the context of 

international conventions as a binding treaty, it is essential to observe the 

number of ratifications by Arctic States. Parties to “hard law” often make 

reservations or exclude themselves from the law itself in order to limit their 

vulnerability to new commitments as the U.S. has excluded itself from 

being a party to UNCLOS. More complex than that is the notion of 

“adopting stricter standards” as encouraged by MARPOL 73/78 where some 

Arctic States have adopted stringent standards while others have remained 

silent.
298

 This conflict of law in the long run creates different jurisdictions 

distorting the international legal regime, which is frustrating for 

international trade. Furthermore, creation of a binding treaty will be faced 

with the same problems as any other treaty or conventions where the 

ratification procedure is apt to be cumbersome, and the relevant parties to 

such binding law are sporadically hesitant to adapt to adjustments even 

though circumstances may have changed. With ‘soft law’, it is more flexible 

to procure widespread assent to new rules within a short period of time 

since they are not legally binding. This adaptable approach results in greater 

sub-regional trans-border co-operation and could thus encompass a wide 

spectrum of Arctic interests outside of the purely formal governmental 

level.
299

 

 

 The “soft law” approach can be virtually criticized from a 

number of aspects;
300

 nevertheless, the primary question that revolves 

around this topic is the matter of “competence”. The Arctic States only have 

competence to deal with matters over which they have control. Since the 

environmental problems that have emanated are not primarily generated in 

the Arctic, the obvious question is whether the Arctic States through the 

norms of “soft law” are able to undertake and mitigate environmental 

problems that are generated globally where they have failed the initial task 

of compromising in maritime delimitation issues. The solution, apparently, 

lies in the fact that the existing circumpolar network, to some extent, is in 

need of global participation.
301

 But an argument which can be advanced 

against this is that only 45 members of the 191 UN member States are 

parties to the Antarctic treaty.
302

 Whether or not the voluntary-regional 

arrangements can balance the interests lies with the circumpolar political 

will and scientific input needed to make such measures work. Drafts of 
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mere voluntary rules cannot solve any of the problems facing the Arctic 

region.
303

 

 

7.2 Recommendations to Balance the 
Interests 

The bearing of the last pristine eco-system accompanied by great prospects 

of a short-route with natural resources under troubled waters provide a two-

fold purpose for the Arctic legal regime, namely to balance environmental 

concerns with the rapid growth of International trade.
304

 The status quo 

infrastructure for marine environmental conservation in the Arctic is active 

at multiple levels and could be well described as a cross-road of 

international instruments (and referred Regulatory conventions), regional 

co-operation and domestic legislation. Instead of an adequate synergy or 

interplay between the various layers, there exists insufficient synthesis and 

an overlap between the international instruments and regional regulations. 

While this overlap continues, the Arctic States have implemented national 

legislation to establish sovereignty which is accomplished by incorporating 

unreasonable standards to the detriment of the shipping industry.
305

 This 

entire scenario is burdened with an accelerated strain on the Arctic region as 

a result of climate change which needs to be dealt with decisively. It is clear 

that the solution lies in the regional co-operation which should be at the 

mid-point connecting international law at one hand, guiding domestic 

legislation on the other. The Arctic Council in this regard is the most logical 

body to be coordinating efforts, promoting and negotiating an “Arctic 

treaty”, as well as becoming a decision making body.
306

 Having established 

that, it comes down to the question as to what character should the “Arctic 
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treaty” assume? It is quite lenient to comprehend the imperfections of both 

“hard law” and “soft law”. What is thought to be a protective measure for 

the sensitive marine eco-system does not precisely spell good news for the 

commercial beneficiaries and vice versa.  

 

 It can be suggested that the balance can be brought by an 

intercross between “hard law” and “soft law” i.e. a combination of binding 

and non-binding arrangements that complement the environmental and 

economic state of the Arctic.
307

 This can be done by considering the existing 

“soft law” based regional Arctic Council and the binding international 

treaties applicable therewith (or which are in an indirect manner related to 

the Arctic). Since the “Arctic treaty” will be operating under the Arctic 

Council, it is important to organize the main body of the Council. The 

Arctic Council can constitute a bipartite body, accommodating two interest 

groups.
308

 The five Arctic States can constitute the “Arctic Council” which 

will be the main body, the participation of which is voluntary by Arctic 

States, and the Flag States who wish to utilize the Arctic sea routes shall 

form the “Arctic Council Members”, the participation of which must be 

mandatory.
309

 The “Arctic Council Members” will be a subsidiary body of 

the Council which is international in character as opposed to the “Arctic 

Council” which is regional.
310

 Understanding the fact that the Arctic suffers 

from designated maritime boundaries, it will be the duty of the “Arctic 

Council” to primarily convert the existing MOU’s into binding treaties so 

that the States concerned can jointly focus on environmental 

responsibilities.
311

 The five working groups of the existing Arctic Council 
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i.e. SDWG, AMAP, PAME, CAFF and EPPR and their Secretariats will 

work under both the bodies where the funding for operating these working 

groups will be borne equally.
312

  

 

The “Arctic treaty” will act as a coordinated and integrated 

nexus between the Coastal States and the Flag States with provisions which 

ensures the balance between both the interest groups. The Arctic Coastal 

States who have already ratified the international instruments must act 

according to the provisions (of prescriptive and enforcement jurisdiction) 

embedded therein. As for the States who are not parties to those 

international conventions will be bound by “separate provisions” which will 

be similar to the international regime and give “due regards” to the rights of 

the Flag States in terms of innocent passage and international navigation. To 

avoid complexity in creating two separate regimes for parties and non-

parties to the international conventions, there can be one single regime 

parallel to the international conventions which suits the contemporary 

Arctic environment. This regime should accommodate “alteration 

provisions” that focus on climate change and the best possible measures that 

should or can be taken by the Coastal States in the near future to fit the 

situation that exists then.
313

 This regime should act as a “model regime” for 

Arctic States to implement in domestic legislation or to amend the status 

quo national legislation accordingly. This “model regime” will help lessen 

“conflict of laws” and assist the Arctic States in developing a form of 

national alignment.
314

 It should under no circumstances encourage a “zero-

discharge” policy modeled after the Antarctic treaty, because in the 

Antarctica, there was never any need to strike a balance between 

environmental protection and commercial interest.
315

 Rather, there can be a 

legal framework which refers to a “multiple user” MPA so that it can set a 

standard of emissions or discharge of toxic elements.
316

 This standard must 
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 i.e. based on scientific evidence. 
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be negotiated with the Flag States so that the standard is not unreasonable, 

and the balance can be maintained.
317

 If, however, certain zones are 

considered extremely sensitive, then the Arctic States may designate them 

as “strict MPA(s)” restricting any amount or fragment of pollutant. 

However, in order to maintain equilibrium with the Flag States’ smooth 

navigation, the Coastal State in its immediate vicinity must establish port 

reception facilities to assist them. There should be separate Guidelines and 

Regulations under the “Arctic treaty” which embody provisions as regards 

to Flag State prescriptive and enforcement jurisdiction where flag States are 

under an obligation to take all precautionary measures to abide by the 

standards set forth in the regime itself.
318

 This will be effective for both 

voluntary vessel-pollution and intentional vessel-pollution. Since the five 

Arctic countries are parties to the LC72 Convention on ocean dumping,
319

 

ratifying this Convention can be made mandatory for the “Arctic Council 

Members”. Moreover, since the Arctic States are under joint contingency 

planning arrangements under OPRC as regards to accidental oil pollution,
320

 

the “Arctic Council Members” will also need to be parties to the convention 

or form a common contingency plan with the “Arctic Council”. If the 

“Arctic Council” is of the opinion that the international conventions relating 

to pollution-liability is insufficient then, the liability facet should also be 

incorporated in a separate “liability regime” where both the “Arctic 

Council” and the “Arctic Council Members” must negotiate on 

compensation issues for areas beyond national jurisdiction of Arctic 

States.
321

   

                                                                                                                            
considering a strict protected area in the Arctic would not be of pragmatic value. According 

to Simon Jennings, the term “protected areas” is currently being used as “areas where there 

have been measurable changes in human pressure” rather than “a geographically defined 

area which is designated or regulated and managed to achieve specific conservation 

objectives.” “Human pressure” in this instance can be referred to the routes through which 

future commercial navigation shall take place at a very fast pace creating pressure on the 

marine environment through intensive dumping and operational discharges. Taking this 

into account and to designate “any marine area” in the coastal or offshore environments and 

areas beyond national jurisdiction as MPA there needs to be a development of a 

circumpolar network in the Arctic which is complicated because of the mix of national and 

international agencies and jurisdictions with responsibilities in the region. In the Antarctic, 

the Antarctic Treaty Consultative Parties have estimated the areas where measurable 

changes have been caused due to human pressure and designated MPA’s around sub-

Antarctic islands within the greater Antarctic region. The Arctic States have to endeavor to 

establish a jointly agreed and coordinated network of protected areas where consistent if 

not identical rules for conservation and access will have to be formally implemented. 

Currently there are no representative channels of Marine Protected Areas in most or all of 

the Arctic marine area. 
317

 The standards so fixed can be communicated to the IMO for approval and a request to 

implement them in MARPOL 73/78 for international acceptance. This is also an inherent 

reason for aggregating the non-Arctic States as a part of ”Arctic Council”. This will add to 

the force of the requests pledged by the Arctic States.  
318

 This can be parallel to IMO Polar Shipping Guidelines. 
319

 Supra note 72. 
320

 Supra note 82.  
321

 ‘This liability facet’ shall not include negotiations on compensations already assigned in 

domestic legislation of Arctic States for areas within national jurisdiction. Individual Arctic 

States shall maintain status quo of the liability regime already in force for those areas. 
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8 Conclusion 

The proposed
322

 Arctic legal regime, firstly, is a conglomeration of two 

different entities. The former entity is the congregation of the five Arctic 

States and the latter is the international group which is an addition to the 

already existing Arctic Council. Broadly interpreted, it cannot be the single 

concern of the Arctic states to protect an environment that has the 

possibility of being contaminated by an act that is global in nature. 

Reverting back to the analysis of the “functional criterion”
323

 of the NWP, it 

was clear that there were “69 non-Canadian transits”
324

 and the conclusion 

drawn from the “potential use” of the NWP was that climate change would 

certainly overturn this figure in the nearest decade.
325

 The international 

community rejects the so-called “Sector theory” applied by both Canada 

and the Russian Federation in order to establish a right in the Arctic sea 

routes for prospects of commercial benefit. But it ignores the fact that, the 

benefits procured from the international navigation in this route may have 

consequences against sustainable development of that region and the Arctic 

Council’s antiquated policy is not sufficient to combat the detrimental 

effects of marine contamination, which constitutes a part of the reason for 

such sovereign claims. Hence, the intention to bind the international 

community in a body
326

 separate from the Arctic Council in an 

organizational framework, where provisions to safeguard the marine 

environment is weighed opposite to commercial interest in a perfect 

balance. This balance in the organizational structure simultaneously 

accommodates the interplay of international law and regional law coupled 

with directives guiding the national law. But the question remains as to 

whether the Arctic Council will be able to preserve its regional status or will 

this proposed system constitute another distortion in the legal regime. Since 

the body of “Arctic Council Members” is a subsidiary body of the “Arctic 

Council”, it will act as an added force to the original regional cooperation 

based on “soft law”. The logic behind the system of incorporating “Arctic 

Council Members” as a subsidiary body is to ensure that the international 

community will not have any control over the “Arctic Council” decision 

making authority. The “Arctic treaty” or the “single regime parallel to the 

international conventions” guarantees that the “Arctic Council” will not 

inhibit the smooth operation of vessels representing Flag States,
327

  and 

reliance in this regard can be made on the current international instruments 

on Flag States’ prescriptive and enforcement jurisdiction.
328

 The “Arctic 

                                                                                                                            
Areas within national legislation should only be modified to the extent where it inhibits the 

smooth operation of international navigation with extreme standards.   
322

 As proposed in paragraph 7.2. 
323

 See paragraph 4.1.3, where a decisive factor in the decision of the Corfu Channel Case 

was to determine if the Strait was used for international navigation. 
324

 Supra note 189. 
325

 Supra note 195. 
326

 i.e. “Arctic Council Members”. 
327

 In areas beyond national jurisdiction. 
328

 Supra note 25. 
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Council Members” will have the authority to call for negotiations when 

certain provisions exceed the status quo international standards. This 

“negotiation” is a form of silent “veto” which indicates “non-compliance” 

towards extreme standards thus, effective against any distortion of the 

existing international regime.  

 

 The new Artic legal regime, secondly, constitutes a concrete 

stability among the Arctic States by converting the several MOU’s that exist 

today into a single binding treaty or several binding treaties by the 

application of the 1969 Vienna Convention on the Law of Treaties.
329

 The 

basic principles of pacta sunt servanda will be applicable whereby, the 

zones of conflict
330

 will be governed by the rules of the treaty and the 

concerned States will be obliged to do so in good faith. The underlying 

reason is that, the geographical claims have a subtle connection with the 

sustainable development of the marine environment.
331

 As stated in the 

report of the World Commission on Environment and Development as 

regards to sustainable development, “a process of change in which the 

exploitation of resources, the direction of investments, the orientation of 

technological development, and institutional change are all in harmony and 

enhance both current and future potential to meet human needs and 

aspirations.”
332

 This binding treaty is an agreement followed by a liability 

facet, which will bring cohesiveness among Arctic States in the absence of 

any initiatives to resolve the maritime delimitation by an international 

Tribunal. The new “Arctic Council” is actually, operating as that 

“institutional change” which is a part of the big “process of change” in the 

sustainable development mechanism. The question revolves around the 

issue as to what extent the Arctic States are prepared to harmonise issues 

among them to bring the final balance between the “Arctic Council” and 

“Arctic Council Members”. Although the Russian Federation’s placement 

of a flag at the North Pole acted as an undermining statement on the face of 

mutual agreement, the two existing MOU’s in the NSR are certainly 

praiseworthy and reflects the intention to bring the anticipated 

“harmony”.
333

 To date eight bilateral maritime boundaries have been 

delimited and there are several more that will need to be delimited via 

regional treaty.
334

 The Arctic States should be united and prepared for 

arrangements to strengthen the “Arctic Council” both in terms of 

geographical and political aspects, which will in the long run have an 

influence over non-Arctic States navigating through the Arctic sea routes. 

This binding treaty, moreover, will provide a firm framework for co-

                                                 
329

 Malcolm N. Shaw, International Law, 2008, 6th Edition, Cambridge University Press, 

pp. 94-95, Note that, It depends on the intention of the five Arctic States whether the 

binding treaty should be bilateral or multilateral. 
330

 As a result of overlapping claims. 
331

 Once the claims have been resolved or joint development plans are undertaken for 

unresolved areas, the Arctic States can concentrate on outlining the “Arctic treaty” 

provisions to control international shipping for the Arctic sea routes combined.  
332

 World Commission of Environment and Development, Our Common Future, 1987, 

New York: Oxford University Press, pp. 43-46. 
333

 Supra note 237. 
334

 Supra note 47, p. 205. 
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operation among Arctic States under OPRC and strengthen the established 

joint contingency arrangements to combat oil pollution.
335

 With the binding 

treaty as a root for co-operation, the “Arctic Council” can adopt mandates to 

transform the environmental segment of the Polar Shipping Guidelines into 

a set of Directives to impose an obligation
336

 on the Flag States in respect of 

operational vessel-source pollution. Hence, the non-legal binding nature of 

the Polar Shipping Guidelines can be given a binding reality in the new 

legal regime governed by the “Arctic Council”.  

 

 On the opposite side of the equation stands the interest of the 

shipping industry. What started with an inter-Arctic navigation of the 

Manhattan voyage, has evolved as new routes connecting trading partners 

on the premises of the warming and ice melting Arctic ocean, which is 

envisaged as being faced with accelerated ship traffic. The NWP and NSR 

have emerged out of the three
337

 main routes because of the support that the 

Coastal States can provide for international shipping.
338

 Nevertheless, the 

international shipping in turn needs to be within the conglomeration of the 

Council since it is the only body that seeks the so called “commercial 

interest”. The analysis is that, if the Coastal States have “due regard” to 

international navigation as endorsed by Article 234 of UNCLOS,
339

 the 

equation is correctly balanced if the international sector has “due regard” for 

the marine environment of the Coastal States as regards areas within and 

beyond national jurisdiction. Regulations and Guidelines in the form of 

“hard law” can be an option to ensure that the Arctic marine environment is 

within the Flag State agenda. Questions can be raised as to why the 

participation of individual Flag States is made compulsory with compelling 

Regulations. While “soft law” may be helpful, their application pertaining 

to Flag States will never be uniform because of its non-binding legal nature. 

International “hard law” instrument or a regional “hard law” instrument 

international in character would set common standards of enforcement and 

would work towards eliminating the difficulties in events where each Flag 

State applies different standards when issues relating to operational 

discharge, voluntary discharge or deliberate dumping emanate. The 

keyword of “hard law” is accountability and to ensure this in the field of the 

marine environment, there needs to be enforcement of binding Regulations. 

Individual accountability can be ensured if the participation of individual 

Flag States is made mandatory and is adjoined in the taskforce of 

sustainable development policy making. If the Arctic States should deter 

from a “zero discharge” policy corresponding to absolute liability, they 

must be ensured with agreements that the pristine environment will be free 

from hazards of Arctic navigation. The Arctic Coastal States, however, for 

enforcement of “hard law” must satisfy certain conditions to ensure 

efficacious compliance. The construction of port facilities in the Arctic has 

been extremely limited and is a main constraint for the provisions of OPRC 
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336
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to operate effectively.
340

 To help Flag States comply with “hard law”, the 

“Arctic Council” must establish adequate ports, monitor Flag State 

navigation via Port State control and provide port reception facilities.
341

  

 

 This bipartite concept, like every organization can be subject 

to criticism and therefore, disputed. However, when disputed it must be 

recalled that the issue to be dealt with is climate change in the Arctic and 

the distortion it is causing to the existing legal regime. It is not only a matter 

of balancing certain interests, but it is adjusting “soft law” and “hard law” 

where flexible policies can meet accountability. In between, the moderate 

tariff imposed on the Flag State will be sufficient to fund the five subsisting 

working groups, and the secretariat of the five working groups will 

collaborate with the Flag States in trying to develop strict MPA’s.
342

 Not 

only does this solve the budget predicament, but also allows transparency 

insofar as the Flag State has an equal voice in the decision, which does not 

override the Council’s decision. In this hypothetical model, the national 

legislation of Canada
343

 and the US
344

 could serve as inspiration, and could 

play a pivotal role in development of an “Arctic treaty” via the Arctic 

Council. A joint proposal on behalf of the “Arctic Council” can be 

forwarded to IMO, stating that areas designated by the Council as MPA 

along with discharge standards as negotiated between the Arctic States and 

international participants be referred in MARPOL 73/78. This will save the 

Council from the cumbersome process of creating a separate legal regime 

and the Arctic States can insist ratification of MARPOL 73/78 on non-

Arctic members whereby the other detailed Annexes may assist in future 

references for environmental policies which is inevitable as a result of 

climate change.  

 

 Sustainable development and global partnership are 

intertwined. It is after all, the arguments in favour of international 

navigation that has led to the concept of balancing interests. If the proposed 

legal regime is put aside and “refinement” or “revision” of the existing 

regional approach is considered, then the conflict of laws will still be 

constant. The Arctic States in an effort to uphold sustainable development 

behind the facade of state sovereignty will not deter from extreme 

standards. Objections will be aimed at Arctic policies by the shipping 

industry and the Arctic legal regime will continue to vibrate the absence of 

global partnership. The preamble of Agenda 21 addresses the need for 

global partnership and highlights the significance of a balance and 

integrated approach, “…[i]t reflects a global consensus and political 

commitment at the highest level on development and environment 

cooperation. Its successful implementation is first and foremost the 
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responsibility of Governments…International cooperation should support 

and supplement such national efforts. In this context, the United Nations 

system has a key role to play. Other international, regional and subregional 

organizations are also called upon to contribute to this effort. The broadest 

public participation and the active involvement of the non-governmental 

organizations and other groups should also be encouraged.”
345

 This, of 

course, should be combined with decisive action based on structure and 

coordination. The Arctic States must with the valid participation of 

international community set an example and portray to the world at large 

that it is possible to create, agree upon and implement an efficient 

management regime that takes both environmental protection international 

trade into account. Other regimes are not worth following when the Arctic 

can be a unique model itself. Then again, environmental protection is a 

sensitive issue for the Arctic States and only upon participation in a 

common legal body can the international community comprehend this 

necessity. 

  

No matter what configuration the new Arctic legal regime 

ends up taking in the end, it must accommodate both international 

navigation and the concept of sustainable development. International 

navigation must come with accountability and sustainable development 

must be accompanied by “due regards” for international trade and 

commerce. This balance will always remain in theory unless the concerned 

groups connected to each of these categories are in a common platform.
346

 

The global participation must be followed by a legal order, an order which 

is necessary to combat the effects of climate change at the turn of the 

century incorporated under a defined body. They should “break the ice” and 

act fast, before climate change breaks the polar ice completely. 
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Supplement A 

 

 

 
 

Figure 1: The Arctic Northern Sea Route and Northwest Sea Passages with 

the Ice Extents in 2004/ The Arctic ocean with transportation corridors
347

 

 

Source: Arctic Marine Transport Workshop 28-30 September 2004 
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 Mapping solutions, Lawson Brigham, USARC Anchorage 2006. 
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Supplement B 

 
 

 

 

Figure 2: Sailing lanes of the NWP 

 

Source: Marine Traffic in the Arctic: A Report Commissioned by the 

Norwegian Mapping Authority
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 ARHC2-04C, available at; <http://www.iho.int/mtg_docs/rhc/ArHC/ArHC2/ARHC2-

04C_Marine_Traffic_in_the_Arctic_2011.pdf> (date accessed 23 April, 2012). 
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Supplement C 

 
 

 

Figure: Map of the Northern Sea Route 

 

Source: International Northern Sea Route Programme (1999)
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