FACULTY OF LAW
Lund University

Madleen Dudder

The Relationship between
the European Commission

and Courts of the Member
States in the Enforcement
of EU Competition Law In
Light of Decentralisation
and Subsidiarity as Part

of New Governance

Master thesis
30 credits

Prof. Dr. Xavier Groussot
Master’s Programme in European Business Law

Summer 2012



Ccontents

SUMMARY 1
ACKNOWLEDGEMENTS 2
ABBREVIATIONS 3
1 INTRODUCTION 5
1.1 Purpose 6
1.2 Method 6
1.3 Delimitations 6
1.4 Definitions 7
2 EU COMPETITION LAW IN CHANGE 8
2.1 Subsidiarity and Decentralisation as Instruments of New
Governance 8
2.2 Specific Changes in Antitrust Law 10
2.3 Specific Changes in State Aid Law 12
3 LEGAL BASIS OF SHARED COMPETENCE 13
3.1  Antitrust Law 13
3.2 State Aid Law 16
3.3 Evaluation 17
4 WAYS OF COOPERATION 19
4.1 Opinion 19
4.1.1 Legal Value of the Opinion 21
4.1.2 Cases where the Commission’s Opinion was Requested 23
4.2  Amicus Curiae — Observations 24
4.2.1 Legal Nature of Amicus Curiae Briefs as an EU Instr  ument 25
4.2.2 Cases where the Commission Intervened through Amicu S
Curiae Briefs 28
4.3 Transfer of Information and Assistance of National Courts 29
4.4  Evaluation 31
5 (BINDING) EFFECT OF A COMMISSION DECISION 33
5.1 Article 16 of Regulation 1/2003 as Expression ofa  Union Instrument33
5.1.1 Delimitis 34
5.1.2 Masterfoods 35



5.1.3 Binding Effect of Administrative Decisisons in Unio n Law 35

5.2 Positive Binding Effect or Negative Duty not to Con tradict? 36
5.3 When is there a Conflict? 39
5.4 Evaluation 41

6 SEPARATION OF POWERS AND JUDICIAL

INDEPENDENCE 44
6.1 Separation of Powers 44
6.2 Legal Basis for Judicial Independence 45

6.3 Does the Commission’s Power Intervene with those Pr  inciples? a7

7 FURTHER REPERCUSSIONS OF COMMISSION

INTERVENTIONS 50
7.1 Effects on Parties 50
7.2  Conflicting Procedures 51
7.2.1 Parallel Procedures at Commission and National Cour  ts 52
7.2.1.1 Final or Envisaged Commission Decision and Subsequent
National Court Proceedings 52
7.2.1.2 Non-final National Court Judgement and Envisaged Commission
Decision 53
7.2.1.3 Final Positive National Court Judgement and Envisaged Negative
Commission Decision 55
7.2.1.4 Final Negative National Court Judgement and Envisaged Positive
Commission Decision 57
7.2.2 Relationship Between Action for Annulment and Preli minary
Reference Procedure 58
7.2.3 National Court Procedures in Several Member States 59
8 CONCLUSION AND OUTLOOK 61
BIBLIOGRAPHY 64

TABLE OF CASES 12



Summary

Compared to other areas of EU law, where the Cosiamisis only the
guardian of the Treaty, in the area of competifiv it has enforcement
powers. The enforcement is shared with the courthe Member States.
There are a number of instruments and rules, sawynntroduced by the
competition law modernisation, to ensure cohereptieation of EU law in
a system of parallel competences. Those instrumengnely the
Commission opinion to national courts and its mé@tion asamicus curiae
create a number of uncertainties and legal probletis regard to their
scope, addressees and binding effect. Anotherumsint to enhance
uniform application is to oblige national courts tnto contradict
Commission decisions. It is still not clear if thabligation has to be
interpreted narrowly or broadly or if there mighttially be a positive
binding effect of Commission decisions on natiooalirts. Depending on
how this issue may be solved by the Court of Jestianight also affect the
judicial independence of judges in the nationalrtou

The far reaching powers of the Commission, inclgdihe possibility to
issue contradicting decision at any time, everr @teational judgement has
become binding are not only a threat to the legaiamty and the rights of
the parties involved but also question if one catualy speak of a
decentralised enforcement system of EU competrtites.
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1 Introduction

Competition law is one of the main foci in the Huean harmonisation
process and its goal is to achieve a functioningrival market. To find the
best way to achieve this is not an easy task aadotticies chosen may
need to be reviewed. The Commission has revievgedntitrust and state
aid policies with the result of a new policy diriect and a new system for
antitrust enforcement. What has not changed igatiethat national courts
play an important role in realising Union compeititilaw. What has
changed in the process of modernising European ebtign law is the
more important role that courts of the Member Statew play in the
enforcement of EU competition law and their relasioip with the European
Commission. Because of this unique and close cmlédlon, it is interesting
to analyse how this relationship is defined in tumtext of the general
hierarchical structure and allocation of powersthe Union. This thesis
examines the relationship between the Commissiah raational courts
through the lens of the principles of decentralsatnd subsidiarity, which
emerged as methods in the development of new gameenin the Union.
New governance creates a challenge for Europearataw creates a gap
that seperates traditional conception of law and gevernance.

Chapter 2 will set the scene and draw an overviethe bigger picture of
governance and policy in EU competition law. Thid felp the reader to
understand the context of the discussion and peowigbortant background
information of the change in governance.

The Chapter 3 will outline the legal basis for @mmission competences
and its cooperation with national courts.

Chapter 4 analyses the way in which the Commisai@hthe courts of the
Member State cooperate in the enforcement of EUpetition law. There
are three main instruments that form the relatignstthe possibility for the
court of the Member State to request from the Cossion information or
an opinion and the possibility of the Commissionirttervene in national
proceedings aamicus curiae

Commission decisions are not addressed to thesofithe Member States
and thereby not an instrumepér seregulating their relationship, it has
however great influence on the procedure at thetcQinapter 5 therefore
focuses on analysing the effects of Commissionsimts on national court
procedures.

The possibilities and instruments for the Commisgm interact in national
court procedures seem to cause conflicts with risgtutional requirement
of separation of powers and the judicial indeperdeiience, this will be
the focus of Chapter 6.

Chapter 7 then continues to discuss further imptioa of a Commission
intervention in national court procedures on theigs and on the issue of
conflicting procedures.

Finally, Chapter 8 will summarise the findings amglto make an overall

1 J. Scott; D. M. Trubek, “Mind the Gap: Law and N&pproaches to Governance in the
European Union”, 8(1) (2002) ELJ, p. 8.



evaluation of the relationship between the Commissind the courts of the
Member States in the light of new governance. It also give a further
outlook on related issues that have not been panithesis.

1.1 Purpose

The purpose of this paper is to analyse the natiitee relationship of the
Commission and courts of the Member States in tifereement of EU
competition law the light of new governance vergusciples of the
constitutional and federal legal order.

1.2 Method

The thesis is a literature research. It is basedroanalysis of the relevant
legislation, doctrine, case law (mainly from theidm courts) as well as
Communications, information or otherwise publishei@rmation from the
European institutions. | have used a comparisowdst the enforcement of
EU antitrust and state aid law. To analyse thetiogiahip between the
national courts and the Commission, the instrumantslegal basis for their
cooperation are first described. Then it discuslsesdentified problematic
areas.

1.3 Delimitations

Even though this thesis touches upon political aodnomical issues, for
example when talking about policy methods and neweghance, mainly in
chapter 2.1, its focus is upon legal analysis.

The relationship between the Commission and cairtee Member States
has been discussed often under the headline oficpwblsus private
enforcement of competition law. Many of the diseoissn this thesis might
be similar to the ones under such an analysis; Weryethe point of
departure is a different one.

EU competition law enforcement is shared betweeeethactors — the
Commission, national courts and national competitmthorities (NCA).
There is various literature that discusses probliennslation to enforcement
by the lattef but is not part of the analysis in this thesis.

The tasks of the Commission or the national couthe enforcement of EU
competition law enforcement are not described estiaely but only to the
extent that it is relevant for the further analysis

Many of the discussions in this paper focus onalea of antitrust law,
leaving state aid at the side. This is due to #ue that state aid enforcement
is still the competence of the Commission and Iy partly shared with the
national courts.

2Seee. g., S. Brammer, “Concurrent Jurisdiction uridegulation 1/2003 and the Issue of
Case Allocation”, 42(5) (2005) CMLRev.



1.4 Definitions

The term ‘antitrust law’ will be used here in rabat to Articles 101 and 102
TFEU. The term ‘state aid law’ will be used to retie Articles 107 and 108
TFEU and the term ‘competition law’ will be useddmbrace both areas.
The expression ‘national courts’ in this thesisl W2 used synonymous to
‘courts of the Member States’.



2 EU Competition Law In
Change

In line with an overall change in the European Wnio new governance
methods, competition law has undergone a set ofmef also affecting its
enforcement. As a result, the shared competeretegebn the Commission
and national courts in enforcement of Union comjoeti law has

continuously undergone changes in the past. Thagpteh aims at placing
the enforcement of EU competition law within thentext of the movement
towards new governance methods. The discussion em forms of

governance will outline some of the reasons for ¢thanges. The key
methods and elements described below of how nevergamce can be
characterised, are the ones against which the bovlfion between the
Commission and national courts will be analysedaviing this bigger
picture and identifying the flaws of the perviougstems will help

understanding the shift towards the more deces&@limethods. It also
builds the background for further analysis in thissis.

2.1 Subsidiarity and Decentralisation as
Instruments of New Governance

The studies of governance and “new governance’hén BEU, originating
from the political sciences, have found their walpithe legal literature on
European law. According to the Commission, “governance” mearssiu
processes or behaviour that affect the way in wpmlvers are exercised at
a European levél.

The term “new governance” is far from clear and @glsademic and policy
discussions on this issue are broad and confpiesen the issue of novelty
of the governance is highly debated. In contragtlidical definition of new
governance, the legal literature defines new gamere mainly in terms of
opposition to classic law-making processes andslaye sources as
enshrined in the TreafyScottand Trubek define new governance as any
major departure from the classic Community Methpetmised upon the
Commission’s exclusive right of legislative initia and the legislative
(and budgetary) powers of the Council of Ministensd the European
Parliament, which includes both new and alternatethods’. Others like
SabelandZeitlin describe new governance by reference to its @athite®

% C. Scott, “Governing Without Law or Governing Witht Government? New-ish
Governance and the Legitimacy of the EU”, 15(2)0@0CELJ, p. 161.

* Commission White Paper on European Governance, (2004) 428, p. 8.

®G. de Blrca; J. Scottaw and New Governance in the EU and the(R®6), p. 2.

® A. Gatto, “Governance in the European Union: Ale@erspective”, 12(2) (2006) CJEL,
p. 491.

"J. Scott; D. M. Trubek, “Mind the Gap..$upran 1, pp. 1, 5.

8 C. F. Sabel; J. Zeitlin, “Learning from Differencéhe New Architecture of
Experimentalist Governance in the EU”, 14(3) (20B68).



Craig andde Burcahave summarised the debate about the shift to new
modes of governance, moving away from hierarchgmierning to more
flexible forms of governance.

In European studies, new governance is most closstpciated with the
Lisbon Strategy 2006, which has been followed by the Europe 2820
Strategy> The overall aim of the Lisbon Agenda, the nevatsgic goal,
was to improve the EU’s competitiveness and ecoagreiformance vis-a-
vis the United States reaching it through a rarfgaitious policy goals®
There exists a variety of different specific regotg initiatives through
which new governance is expressed. The most des@ldprms of
governance in the EU are for example the New Apgrda harmonisation
and standardisatidf the Open Method of Coordination as well as the
broader governance reform initiatives. As envisaigethe Lisbon Strategy
2000, the Open Method of Coordination was suppdseidvolve a fully
decentralised approach in line with the princigisubsidiarity in which the
Union, the Member States, the regional and locadl$ as well as the social
partners and civil society, will be actively invely, using variable forms of
partnership?

The subsidiarity principle was formally introducedthe Maastricht Treaty
and retained by the Lisbon Treaty. It means, aglarb (3) TEU reads, that
the Union shall act in areas which do not fall withits exclusive
competence only, if and insofar as the objectiveshe proposed action
cannot be sufficiently achieved by the Member Sta@éher at central level
or at regional and local level. It is, however, taitlly clear if this principle
can be applied here. The General Court dealt whid principle of
subsidiarity. The Court found that the principle safbsidiarity calls into
guestion the powers conferred on the Union by tteafly, as interpreted by
the Court. It cannot however be invoked to questim competences that
have been conferred on the Commission by the Tredtich include the
application of the competition rules and, in patide, the right to
commence investigationt§ It is simply not legally pertinent to the operatio
of the network and the way Union competition laveigorced, and has no
place in the determination of which competitionhawity is best placed to
handle a cas¥.Komninoshas also questioned the relevance of subsidiarity,

°P. Craig; G. de Birc&U Law — Text, Cases and Materig011), pp.159, 161.

191 isbon European Council, Presidency ConclusioAdyiarch 2000 (Lisbon Strategy
2000).

* European Council Conclusions, June 2010.

12| Maher, “Regulation and Modes of Governance @& mpetition Law: What's New
in Enforcement?”, 31(6) (2007) Fordham Internatldreav Journal, p. 1721.

13p. Craig; G. de Burcaupran 9, p. 163.

4 Most recent development: Decision of the Europeariament and Council, [2008]
0J L218/82.

5| isbon Strategy 200Gupran 10, para. 38; For further analysis of the OM@ e. g. K.
Armstrong; C. Kilpatrick, “Law, Governance, or Né¥overnance? The Changing Open
Method of Coordination”, 13(3) (2007) CJEL; E. Sayzak, “Experimental Governance:
The Open Method of Coordination”, 12(4) (2006) ELJ.

16 Case T-339/0&rance Télécom SAEC Commissiof2007] I1-521, paras. 88-89.

' Francesco Rizzuto, “Parallel Competence and theePof the EC Commission under
Regulation 1/2003 according to the Court of Finsttdnce”, 29(5) (2008) ECLRev.,

pp. 290-291.



arguing that in its strict legislative sense it slo@t apply to EU competition
rules at all and because the aim of decentralisasia@ifferent from that of
subsidiarity, which is connected only with praditya and
efficiency’®However, even if subsidiarity might not be appliegter sebut

it may as well serve a broader general principleewlexamining the
decentralised enforcement as a whole.

How is this important? The influences of those rggwernance tools have
affected both EU substantive competition law and é@nforcement.
Decentralisation and subsidiarity are the two maindes of the new
governance that have influenced the proceduralgdsanf EU competition
law and therefore build the lens through whichrilationship between the
Commission and national courts in EU competitiow kaill be analysed.
Further on in this thesis other methods of new guaece will appear
mainly in the form of the discussion about use @t faw. In contrast to
political scientists, who focus on the necessityen$uring that governance
mechanisms meet the standards of participatory dexog, legal literature
tends to address European governance against ttolirbark of the legal
structures as specified in the EU Treaties or agpesl by the case law of
the European Courts.

2.2 Specific Changes in Antitrust Law

Antitrust policy was historically one of the mosintralised parts of the EU
system with the most transfer of power from the MemStates to the
Commission and the European Codftin its White paper from 1998the
Commission reassessed the old system under ansesdenvestigation and
suggested for the first time a far reaching refafnthe EU Antitrust Law.
The traditional reginfé worked under the general prohibition of restrietiv
agreements and practices unless they were expnesstyitted. Under this
system, which had worked for 40 years, the Commmisbad an exemption
monopoly over the application of Article 101(3) TFE® Regulation 17
secured the Commission’s position in two ways: tfire gave the
Commission the authority and investigatory powergmforce Articles 81
and 82 EC; second, it secured the Commission’'saemtle within Article
81 EC by reserving it the sole power to grant ext@np under Article
81(3) EC**

The proposal for reform in the White paper was actien from the
Commission to the increasing criticism centred &t tbacklog of
unanswered notifications, the length of procedussd insufficient

8 A. P. Komninos, “Modernisation and DecentralisatiBetrospective and Perspective” in
G. Amato; C.-D. Ehlermann (ed§C Competition Law2007), pp. 636-637.

9 A, Gatto, “Governance in the European Union.stipran 6, p. 491.

20C. F. Sabel; J. Zeitlin, “Learning from Differencd, supran 8, p. 298.

2L Commission, White Paper on Modernisation of théeRimplementing Articles 85 and
86 of the EC Treaty, OJ C 132/1 (1999) (hereindftérite paper’).

2 Means EEC Council Regulation No 17: First Regatatmplementing Articles 85 and
86 of the Treaty, OJ 1962/204.

%P, J. Slot, “A View from the Mountain: 40 Yearsévelopment in EC Competition
Law”, 41(2) (2004) CMLR, p. 468.

24 K. Middleton,Cases and Materials on UK and EC Competition (2809), p. 24.

10



transparenc$” Furthermore, the Commission has brought forward as
reasons the growth of the Community. It also redfiits roll, now wanting
to focus its attention on the most important camed on those fields of
activity, where it can operate more efficiently rihamational bodie&
Following the White paper, in 2003 the old RegwatNo. 17 had been
substituted by Regulation 1/2003vhich entered into force in May 208%.
The changes of the new regulation can be summandedr main points.
First, the system of prior authorisation has beeplaced by a directly
applicable exception system. This means that agetn decisions and
concerted practices are relieved from the requirgraenotification but are
rather automatically legal if they fulfil the legal requirement of Article
101(3) TFEU. The second change is the decentialsaif the system
instead of a decision monopoly of the Commissiohe Wworkload of
handling the enforcement is now shared betweerCtramission, national
authorities and national coufts. This change strongly affected the
relationship between the Commission and the ndtioparts. National
courts and competition authorities are since ablapply Article 101 and
102 TFEU in their entirety. Third, the Commissianequipped with some
new powers, allowing it to initiate inspections agather informatior®
Lastly, the new system involves a greater parttopaof more actors and
the creation of a European Competition Network (E@Nder which the
Commission and national competition authoritiespavate.

It has been pointed out, for example by Commissiddenti that the
changes introduced by the Regulation will ‘bring tBuropean enforcement
system closer to the U.S. mod&'In the legal literature there are also
discussions on the similarities between the Eunoea U.S. approach in
enforcement of competition law. The decentralisgtiovhich made
enforcement now at both Union and Member Statel jgossible is similar
to the U.S. enforcement of federal antitrust lawhbat federal and the state
level®? But there are also major differences between tfstems which
makes a shift to the U.S. system detrimentaPaslweberargues, since
there are a number of instruments that are estemtize success of the U.S.
system which would have to be changed as well,ihkentives for private

%5 C.-D. Ehlermann, “The modernisation of EC AntitrBslicy: A Legal and Cultural
Revolution”, 37(3) (2000) CMLRev., p. 541.

6 White papersupran 21, paras. 5, 8-9.

%" Council Regulation (EC) No 1/2003 of 16 Decemb@d2on the Implementation of the
Rules on Competition laid down in Articles 81 ar®ld the Treaty, OJ L 1, 04.01.2003,
p.1.

8 Some authors have argued that decentralisatiomppiitation of competition law in full
by national courts is nothing more than turningkamcnormal:See K. Lenaerts; D.
Gerard, “Decentralisation of EC Competition Law &meement: Judges in the Frontline”,
27(3) (2004) WC, p. 318

29 Regulation 1/2003supran 27, Recital 3.

%0 |pid, Recital 25.

31 M. Monti, European Commissioner for Competitiori®g Antitrust in the US and
Europe : A History of Convergence, Speech at Gé@ansel Roundtable American Bar
Association Washington DC, 15.11.2001, SPEECH/01;/34S. Venit, “Brave New
World: The Modernization and Decentralisation of&nement under Articles 81 and 82
of the EC Treaty”, 40(3) (2003) CMLRev., p. 569.

32]. S. Venit, “Brave New World...’supran 31, p. 569.

11



enforcement, punitive damages or contingency fes.

Decentralisation in Antitrust law has been givefeaf by repealing the
notification system, by empowering national comieti authorities and to
apply Articles 101 and 102 TFEU directly and fuMrovisions which are
expressions of decentralisation are Articles 46,525 (3) and 29 (2) of
Regulation 1/2003?

2.3 Specific Changes in State Aid Law

EU state aid law has not undergone any such dresfiicms as the EU
Antitrust law. The Commission commissioned a caiasian exercise in
2005, aimed to reform the state aid systérfihe state aid reform is set
around the guiding principles of less and betteyeied State aid, a refined
economic approach, more effective procedures, tbetteorcement, higher
predictability and enhanced transparency and aedhaesponsibility
between the Commission and Member StteéEhe majority of changes
that followed concerned the substantive part of $tate aid law or other
areas of procedure than the relationship between Gbmmission and
national courts. However, the enforcement of staddaw through national
courts was not totally neglected. In its 2005 S#iteAction Plan (SAAP),
the Commission highlighted the need for betterdsd enforcement and
monitoring in the area of state aid and stressatghvate litigation in front
of national courts could therefore provide an int@ot tool of realising this
aim®’ In 2006, the Commission instituted a study on ¢hércement of
state aid law at national lev&. It revealed an increase of private
enforcement of competition law in national courts also that only a small
number of claims are aimed at enforcing complianith state aid rule¥’
The main development affecting this relationshipthe Notice of the
Commission from 2009 on the Enforcement of statklaw by national
courts, which replaced the 1995 Cooperation N&tic&hereby, the
Commission seeks to develop its cooperation withional courts by
introdﬂcing more practical tools for supportingiaaal judges in their daily
work.

%3 M. Paulweber, “The End of a Success Story? Thejan Commission’s White Paper
on the Modernisation of the European Competition',.&3(3) (2000) WC, p. 46.

% R. Nazzini, “Parallel and Sequential ProceedimgSdmpetition Law: An Essay on the
Modes of Interaction between Community and Natidsal”, 16(2) (2005) EBLRev.,

pp. 252-253.

% European Commission, State Aid Action Plan, LesbBetter Targeted State Aid: A
Roadmap for State Aid Reform 2005-2009, 7.6.20@3M(2005)107 final.

% First set out in State Aid Action Plan, supra n®st recently in European
Commission, State Aid Scoreboard, Spring 2011 Upd#.6.2011, COM(2011) 356 final,
p. 53.

3" State Aid Action Plarsupran35, para. 55.

% European Commission; DG Comp, Study on the Enfoes# of State Aid Law at
National Level, March 2006.

%9 European Commission, Commission Notice on the fEefoent of State Aid Law by
National Courts OJ 2009 C 85/01, Recital 4 (heffegnaState Aid Cooperation Notice’).

40 European Commission, Commission Notice on Coojweréietween National Courts and
the Commission in the State Aid Field, OJ C 312123995, p. 8.

“!Ibid, Recital 6.

12



3 Legal Basis of Shared
Competence

As stated above, the benchmark for the analysibeofelationship between
the Commission and national courts in EU competitaw will be the legal

structure of the Treaty, EU legislation and theecésw. It is therefore
important to understand the basis and scope ofctimpetences of the
Commission and national courts. In most fields ofidn law, the

Commission has only the role as guardian of thatyrevith the power to
bring infringement actions against Member Statas #we power to apply
EU law is fully with the Member States and the oadil courts. In the field
of competition law, the Commission has the poweitdelf apply the rules
to companies and Member States which is an autonsmower of direct

enforcement and an essential tool to establish etitign policy and to

contribute to a coherent application of the EU cetitipn rules*

The rules for applying both antitrust and statelawd are derived from the
Treaty Articles, secondary legislation, generah@ples of EU law and the
case law. This chapter therefore gives an ovengéthe competences of
the Commission and the national courts when it tethe enforcement
of EU competition law.

3.1 Antitrust Law

The main antitrust rules in the Lisbon Treaty anel@sed in Articles 101
and 102 TFEU. The Commission has the leading moldetermining EU
antitrust policy*® a task it has to carry out in the public intefé$ependant
on the functions attributed to them under theiramatl law, national courts
apply EU antitrust rules where a natural or legaispn asks the court to
safeguard his subjective individual rights in adstirative, civil or criminal
proceedingé’ National courts can give effect to Articles 10Hd02 TFEU
by declaring agreements or decisions void and awamdages. They may
further enforce Commission decisions or regulatibgsapplying Article
101(3) TFEU to certain categories of agreementsisams or concerted
practices’® The Antitrust Cooperation Notice stressed the edifiit
objectives of the enforcement by the Commission t#wednational courts.
Whereas the former is an exercise of administrditivetion in the public
interest, the latter adjudicate disputes over sigand obligations of the

“2E. Paulis, “Coherent Application of EC Competitignles in a System of Parallel
Competencies” in C.-D. Ehlermann; I. Atansiu (e@)ropean Competition Law Annual
2000: The Modernisation of EC Antitrust Policy 2091405.

3 White papersupran 21, Recital 14.

4 Case T-24/9@utomecs Commission 1[1992] ECR 1-2223, paras. 73, 85; Case
C-234/89Delimitis [1991] ECR 1-935.

“5 European Commission, Commission Notice on the eration between the
Commission and the Courts of the EU Member Staitdisa Application of Articles 81 and
82 EC, OJ C 101, 27.4.2004, p. 54 (hereinafteritArgt Cooperation Notice’).

¢ Antitrust Cooperation Noticesupran 45, para. 7.
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parties in the area of private |&W.The relationship between the
Commission and the national court is hence oftenudised as publiersus
private antitrust enforcement. To realise theitidd tasks, the Commission
and the national courts have concurrent powersfifreement. There are
no rules in the Treaty explicitly providing for tle®operation between the
Commission and the national courts. This emphasisegnportance of the
case law of the Union courts described below. Funtore, a number of
instruments of cooperation between the Commissnohrational courts can
be found in the Regulation 1/2003, especially Aescl5 and 16 thereof.
Those provisions are complemented by the CommissiNotice on the
cooperation between the Commission and the cot@if2JoMember States
in the application of (ex) Articles 81 and 82 EC.

The Commissions’ power to ensure the applicatiothefprinciples set out
in Articles 101 and 102 is based on Article 105 UF&Bnd legislation,
particularly Regulation 1/2003, that has been astbptaccording to
Article 103 TFEU.

The enforcement power of national courts stems frtime direct
applicability of the Articles 101 and 102 TFEU whid¢he Court has
established in a competition law contexBRT v SABAKE.* In the more
recent cas€ourage v Creharthe CJEU has confirmed that Articles 101
and 102 produce direct effects in relations betwieeividuals and create
rights for the individuals concerned which the oma#il courts must
safeguard in relation to damages for losses cabgetireach of Union
antitrust rules’ The power to apply those Articles entirely is na¥so
codified in Article 6 of Regulation 1/2003. Accongi to Van Schijndel
where domestic law confers on national courts eréign to apply of their
own motion binding rules of law, the national couartist apply the EU
antitrust rules, even when the party with an irdere application of those
provisions has not relied on them, where domestw kllows such
application by the national couft. However, national courts are not
required to raise of their own motion an issue eomag the breach of
provisions of Union law where examination of thedue would oblige them
to abandon the passive role assigned to them mgdmyond the ambit of
the dispute defined by the parties themselves ahng on facts and
circumstances other than those on which the paitih an interest in
application of those provisions bases his clZim.

Article 3 (1) of Regulation 1/2003 requires a plalaapplication of Union
antitrust law where a national court applies natioantitrust law to
agreements, decisions, or concerted practicesribgitaffect trade between

7 Antitrust Cooperation Noticesupran 45, para. 4.

“8 Antitrust Cooperation Noticesupran 45.

9 Case 127/7Belgische Radio en Televisie and société belgauiesirs, compositeurs et
éditeursv SV SABAM and NV Foni¢t974] ECR 51, paras. 15, 17; direct applicabitify
Article 102 TFEU follows by analogy.

*0K. Middleton,supran 24, p. 104.

* Case C-453/9€ourage Ltdv Crehan[2001] ECR 1-6297, para. 28ge alscCase
C-282/95 RGuérin Automobiles Commissiorf1997] ECR 1-1503, para. 39.

%2 Antitrust Cooperation Noticesupran 45, para. 3; Joined Cases C-430/93 and C-431/93
Van Schijnde[1995] ECR 1-4705, paras. 13-15.

%3 Joined Cases C-430/93 and C-431V@® Schijndelsupran 52, para. 22.
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Member States under Article 101 TFEU or any abussipited under
Article 102 TFEU.

When it comes to the parallel application of natioand Union antitrust
law, Article 3 (2) of Regulation 1/2003 providesr fa convergence
obligation, meaning that national antitrust lawsymat lead to a different
outcome than that of EU antitrust law where thexeam effect on trade
between Member Statd5This means that where Article 101 TFEU does
not prohibit an agreement, decision or concertedtpe, the national court
cannot apply stricter national rules and vice-veitsanay not allow a
conduct that is prohibited by Article 101 TFBYUAs to the parallel
application of national antitrust law and Article2l TFEU, the Regulation
1/2003 does not provide for a similar convergende, rmeaning national
courts may apply stricter rules on unilateral camtdunder Article 102
TFEU>®

In case of conflict between Union and nationaltaumt rules, the Court has
established inWalt Wilhelm following the general principal of supremacy
of Union law established in th€osta v ENELcase, the precedence of
Union antitrust rules.

Furthermore, national courts are bound by exis@agnmission decisions
and they may not adopt decisions running counteartalready existing
Commission decision on that subj&ttThis issue will be discussed in
greater detail in Chapter 5 and 7.2.

Additionally, Article 4 (3) TEU provides for mutuahssistance when
carrying out tasks that flow from the Treaties attiges Member States to
facilitate the achievement of Union tasks. Thugjche 4(3) TEU implies
that the Commission must assist national courtswemplying Union law®
Similarly, national courts may be obliged to assi Commission in the
exercise of its tasks.

As national courts are those courts and triburtes ¢an refer to the CJEU
for a preliminary reference procedure under Arti@e7 TFEU® The
arrangements established for the cooperation betwee courts of the
Member States and the Commission are relevant focaarts of the
Member States that apply Articles 101 and 102 ef Tmeaty, whether
applying these rules in lawsuits between privatdigm acting as public

>4 Antitrust Cooperation Noticasupran 45, para. 6.

%5 Antitrust Cooperation Noticesupran 45, para. 6; Case 14/8alt Wilhelm[1969]

ECR 1; Joined Cases 253/78 and 1 to &#9 and Guerlain[1980] ECR 2327,

paras. 15-17.

% Antitrust Cooperation Noticasupran 45, para. 6.

>" Article 16 (1) Regulation 1/2003; Antitrust Coopton Notice supran 45, para. 8.

%8 Case C-2/8&wartveld and Otherf1990] ECR 1-3365, paras. 16-22; Case C-234/89
Delimitis, supran 44, para. 53; Antitrust Cooperation Notisapran 45, para. 15.

% Case T-398/0Kingdom of Spaiiv European Commissioj2012] ECR n.y.r., para. 40;
Case C-94/0Roquette Freref2002] ECR 19011, para. 31; Antitrust Cooperation Notice,
supran 45, para. 15.

% For the criteria of what can be regarded as sarrtribunals within the meaning of
Article 267 TFEU seee. g. Case C-516/%chmid[2002] ECR 1-4573, para. 34: ‘The
Court takes account of a number of factors, suakirether the body is established by law,
whether it is permanent, whether its jurisdictisrtompulsory, whether its procedure is
inter parties, whether it applies rules of law avftkther it is independent’.
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enforcers or as review coufts.

In principle, national courts apply national prooesd rules. However, they
must comply with the general principles of Uniomvlarhose require, in
particular, the possibility to ask for damaffeand provide for effective,
proportionate and dissuasive sanctfdiifsthere is an infringement of Union
law. Those procedures and sanctions must not makk enforcement
excessively difficult or practically impossible ¢h principle of
effectivenes$f and they must not be less favourable than thesrule
applicable to the enforcement of equivalent natidaa (the principle of
equivalencéy.

3.2 State Aid Law

The core state aid rules in the Lisbon Treaty ar@ained in Articles 107
and 108 TFEU. The Court has emphasised that inapi@ication and
enforcement of state aid rules, the Commissionthedational courts have
distinct and complementary rol&.The Commission is responsible for
constantly reviewing all existing aid combined waltontrol system of any
new plans to alter or grant aid measffeBhe Commission has furthermore
the monopoly to rule on the compatibility of aictwthe Single Market®
Both, Commission and national courts have the pdweule on the notion
of state aid® While national courts have no jurisdiction to rue the
compatibility of aid with the Single Market, theyust ensure that Member

®1 Regulation 1/2003, Recital 21, second sentencétrAst Cooperation Noticesupra

n 45, paras. 1-2.

%2 See Case C-453/%ourage and Creharsupran 51, paras. 26 and 27; Joined Cases
C-6/90 and C-9/96rancovich[1991] ECR I-5357, paras. 33 to 36; Case C-271/91
Marshall[1993] ECR 1-4367, paras. 30, 34-35; Joined Casé46/@3 and C-48/93
Brasserie du Pécheur and Factortafi®96] ECR 1-1029; Antitrust Cooperation Notice,
supran 45, para. 10(b).

83 Case 68/8&ommissiorv Greece[1989] ECR 2965, paras. 23-25; Antitrust Cooperati
Notice,supran 45, para. 10(a).

% Seeg. g., Case 33/7Rewe[1976] ECR 1989, para. 5; Case 450@met[1976]

ECR 2043, para. 12; Case 79488rz [1984] ECR 1921, paras. 18 and 23; Antitrust
Cooperation Noticesupran 45, para. 10(c).

5 Seege.g., Case 33/7Bewe supran 64, para. 5; Case 158/B@we[1981] ECR 1805,
para. 44; Case 199/&an Giorgio[1983] ECR 3595, para. 12; Case C-231Fals[1998]
ECR 1-4951, paras. 36 and 37; Antitrust Cooperaiotice,supran 45, para. 10(c).

% Case C-368/0Fransalpine Olleitund2006] ECR 1-9957, para. 37; Joined Cases
C-261/01 and C-262/0¢an Calster and Cleeref2003] ECR 1-12249, para. 74; Case
C-39/94SFEI and Other§l996] ECR 1-3547 para. 41.

®"p. Adriaanse, “Public and Private Enforcement df®ate Aid Law” in H.-J. Blanke; S.
Mangiameli (edsYhe European Union after Lisbon — ConstitutionasBaEconomic
Order and External Actio(2012), p. 445; State Aid Cooperation Notisepran 39,

para. 20.

% Case C-199/06ELF [2008] ECR 1-469, para. 38; Case C-17I9knoy and Others
Belgian Statg1992] ECR 1-6523, para. 30; Case C-354F@iération Nationale du
Commerce Extérieur des Produits Alimentaires ante@tv France[1991] ECR 1-5505,
para. 14; State Aid Cooperation Notisapran 39, para. 20.

% Seeg. g., Case C-308/G3IL Insurance and Othef®004] ECR 1-4777, para. 69; Case
C-387/92Banco Exterior de EspafiaAyuntamiento de Valenc[d994] ECR 1-877,

para. 13; Case C-39/®BFEI and Otherssupran 66, para. 58; Case C-237/MBdirisorse
[2006] ECR 1-2843, para. 42; State Aid Cooperabimtice,supran 39, para. 10.
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States comply with their procedural obligations.eTmain role of the
national courts is to safeguard rights which indingls enjoy due to the
direct effect of the prohibition in the last serderof Article 108(3) TFEU.
This essential role is also due to the fact that@lommission's own powers
to protect competitors and other third parties rgfaunlawful aid are
limited. As the CJEU held in iBoussat® andTubemeusé judgments, the
Commission cannot adopt a final decision ordergapvery merely because
the aid was not notified in accordance with Artit@8(3) of the Treat{/
Actions brought before national courts may be sashfor damages,
recovery or interim measures, preventing the paynoénunlawful aid,
recovery of unlawful aid (regardless of compatii)li recovery of illegality
interest, damages for competitors and other thiedtigs and interim
measures against unlawful ditiNational courts are also able to review the
De Minimis Regulatioff and General Block Exemption Regulafidthe
Commission has adopted in state aid, as directicality follows from
Article 288 TFEU. However, they can only decide whether all the
conditions in the regulation are fulfilled but na the compatibility with
the Single Markef® Additionally, national courts must give full efteto
Commission decisions.

As already stated under the antitrust section ghitnege are no rules in the
Treaties regulating the cooperation between the r@igsion and national
courts in state aid. The guiding principles for tu®peration can be found
in the case law, the Commission’s Notice on Statkahd the Regulation
659/1999. As to the notion of national courts, ¢hix no definition in the
regulation nor in the Commission’s Notice on Stai, but it appears only
logical that it also means all court or tribunalishim the meaning of Article
267 TFEU'’

The principle of supremacy requires national cquvtsen dealing with state
aid issues, to leave national procedural rules piregp if doing otherwise
would violate the principles of equivalence ancefiiveness®

As already stated under the antitrust section aba¥en national courts
apply national procedural rules, they must complithwthe general
principles of Union law when doing so.

3.3 Evaluation

It seems, that there is a difference as to the ede@f decentralisation

0 Case C-301/8Francev Commissior(‘Boussac’) [1990] ECR 1-307.

" Case C-142/8Belgiumv Commissior(‘Tubemeuse’) [1990] ECR 1-959.

"2 State Aid Cooperation Noticeypran 39, para. 25.

'3 State Aid Cooperation Noticeypran 39, para. 26.

" Commission Regulation (EC) No. 1998/2006 on thelisption of Articles 87 and 88 of
the Treaty to De Minimis Aid, O.J. L 379/5 (2006).

> Commission Regulation (EC) No. 800/2008 Declafiegtain Categories of Aid
Compatible with the Common Market in ApplicationAxticle 87 and 88 of the Treaty
(General Block Exemption Regulation), O.J. L 2142608).

’® State Aid Cooperation Noticeyupran 39, para. 16.

""Seesupran 60-61.

8 Case 106/7Bimmentha]1978] ECR 629, paras. 21, 24; State Aid Coopenallotice,
supran 39, para. 71.
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between antitrust and state aid law. In the areantitrust law, national
courts can fully apply Articles 101 and 102 TFEWr Btate aid, however,
there is a stronger division of competences inghircement of Articles
107 and 108 TFEU.

What is equally true for both areas is the oblmatdf the national court to
comply with the general principles of Union law amdpecially the
supremacy of Union law over national law and olilaggas resulting there
from.
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4 Ways of Cooperation

Since the direct effect of Article 101(3) TFEU, epeoation between
national courts and the Commission has become mmggertant in order to
enhance effective and consistent application ofpdition law. Given the
central role of national courts, the success okedwalised competition law
enforcement depends to a large extent on the r@touirt’s ability to apply
the law correctly and consistenff/This requires mechanisms to regulate
the cooperation between the national courts and Gbenmission. In
antitrust law, the main provision regulating thegeration is Article 15 of
Regulation 1/2003. For state aid law, the only sewf information is the
Commission’s Notice on State Aid Enforcement byidial Courts. In
antitrust law, there are three dimensions of Corsinis assistance to
national courts, namely the right of the nationalint to seek an opinion
from the Commission, the right of the Commissiosabmitamicus curiae
briefs and, finally, transmission of informationtlwveen the Commission
and the national court. The second dimension, ttierference of the
Commission asmicus curiagis not available in the cooperation between
the Commission and national courts in state aid Bwvce the cooperation
between the Commission and the national courtsutiah, the latter also
have some obligations. As the Commission’s rigrgubmit an opinion and
to interfere asamicus curiaeintervene most with the proceedings at a
national court, they will be described first andgireater depth, followed by
a description of transmission of information andistance of national
courts to the Commission. Following, there will & analysis of the legal
value and binding force of the opinion and émeicus curiagntervention.

4.1 Opinion

With regard to antitrust law, Article 15(1) of Regtion 1/2003 provides
that in proceedings for the application of Articlé®1 and 102 TFEU,
national courts may ask the Commission for an opinon questions
concerning the application of Union competitionesul Further principles
and procedures are set out in the Antitrust Codiper&lotice in paragraphs
27 to 30. Accordingly, a national court may firgek guidance in the case
law of the Union courts or in Commission regulasipdecisions, notices
and guidelines. Only where these tools do not piewufficient guidelines,
a national court may ask the Commission for an iopiron economic,
factual and legal mattef8.In the light of the independence of the cofitts,
the Commission will limit itself to providing theational court with the
factual information or the economic or legal claation asked for, without

L. 0. Blanco (ed)EC Competition Procedur@006), p. 84.

8 See also Case C-234/B@limitis, supran 44, para. 53; Joined Cases C-319/93, C-40/94
and C-224/94Cornelis van Roessel and other€ampina Melkuni¢1995] ECR 1-4471,

para. 34.

81 As affirmed in the Antitrust Cooperation Noticipran 45, para. 19.
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considering the merits of the case pending befoeenational cou® The
Commission must assist the national court in a rakuind objective
manner. As the Commission opinion represents gais duty to defend the
public interest, it has no intention to serve thegie parties involved in the
case before the national court and will therefoot hear them before
issuing its opiniorf® The possibility to ask the Commission for an opini
was already part of the 1993 Notice and its indusin the regulation
represents a formalisation of the mechanism andesig a hardening of the
obligation of mutual cooperatidfi.

With regard to state aid law, advice on the Comimiss opinion is
provided for in section 3.2 of the Commission Netan State Aid. Whilst
the previous Cooperation Notice already entailedpbssibility for national
courts to ask the Commission for assistance, togsipility has not been
used regularly by national couffsThe Commission therefore decided to
make a new attempt at establishing closer cooperatith national courts
by providing more practical and user-friendly supppoechanisms, where it
drew inspiration from the Antitrust Cooperation Nef® The just described
principles and procedures of the Antitrust CooperalNotice are therefore
mirroring the ones set out in section 3 of the &tAid Notice. The
Commission, however, will not issue an opinion dmethher an aid measure
is compatible with the common market, as this falighin its exclusive
competence under Article 107 (2) and 107 (3) TEEU.

Both Notices on State Aid and Antitrust set the Gussion a target
deadline of four month in which to provide the dpm® To increase
transparency, the Commission stated that it intériddgoublish its opinions
on Competition DG’s website once the judgment i@ tlse in which the
opinion was requested has been notified to the Gesiom pursuant to
Article 15 (2) of Regulation No 1/2003, but only ttee extent that there is
no legal impediment presented by the national ghoce rules”® To date,
there have been only four Commission opinions ghkell in the area of
antitrust’”® There are no publications of opinions in relationstate aid
available.

Concerning the scope and procedural aspects ofrar@sion opinion, both
notices are very silent. The next section therefoes to find clarification
on that issue.

82 Antitrust Cooperation Noticesupran 45, para. 29.
8 |bid, para. 19.
8 K. Wright, “The European Commission’s Own ‘Prelirary Reference Procedure’ in
Competition Cases?”, 16(6) (2010) ELJ, p. 744.
:Z State Aid Cooperation Noticsypran 39, para. 78.

Ibid.
8 bid, para. 92.
8 |bid, para. 94; Antitrust Cooperation Noticeipran 45, para. 28.
8 |bid, para. 98; European Commission, Annual Report @miitition Policy 2005, SEC
(2006) 761 final, 15 June 2006, at 74, para. 22titust Cooperation Noticsupran 45,
para. 20.
%' See DG Comp Homepage at: http://ec.europa.eu/conmpetipurt/antitrust_
requests.html (last used: 04.05.2012).
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4.1.1 Legal Value of the Opinion

In general Union law, opinions are considered irticke 288 (5) TFEU
which sets out a hierarchy of Union legislative sa@nd states that
‘recommendations and opinions shall hawebinding force® The former
EC Treaty entailed Article 211 (2) which provideuat, for ‘the proper
functioning and development of the common market, Gommission shall
[...] formulate recommendations or deliver opiniomsmatters dealt with in
this treaty, if it expressly provides or if the Camssion considers it
necessary’. There is no such provision in the Lisbeceaty. It appears that
principally, opinions are not binding and it is té#®re up to the national
courts whether to take them into account and tot wkient’? However, the
iIssue may not be as straight forward as it seeims.Court in its judgement
in Grimaldi first recognised that recommendatiomarinot in themselves
confer rightson individuals upon which the latter may rely beforational
courts’?® However, it then continued to find thahé national courts are
bound to take recommendations into considerationorder to decide
disputes submitted to them, in particular whereytloast light on the
interpretation of national measures adopted in rotolemplement them or
where they arelesigned to supplement binding Community provisihs
The Court acknowledged that even though recommmmdatare not
binding, this does not mean that they are legaibignificant’® From the
Antitrust Cooperation Notice and the State Aid Garagion Notice, it seems
clear that Commission’s opinion are intended topsempent Articles 101,
102 TFEU and 107 and 108 TFEU.

The Grimaldi judgement, though, does refer to recommendatiowis et
opinions. Even though the Treaty does not diffetwleen opinions and
recommendations, it seems from the case law tlegtdfifer based on their
addressee, content and functidh. Whereas opinions are ‘expressions of
opinion from the Commission or the Couneil a certain factual or legal
situatiori, recommendations are ‘invitations to take certameasures,
sometimes accompanied by additional provisions pfagzedural naturée”
While recommendations are suggesting a specifidwcnto the addressee,
opinions often contain an expert's expression obpimion®® In Van der
Wal,* the Court assimilated the Commission’s opinionexpert reports>
The Court has held that these opinions are, irr thaiure merely advice

1 Emphasis added.

92 K. Wright, “The European Commission’s..supran 84, p. 744.

9 Case C-322/8&rimaldi v Fonds des maladies professionne[l£889] ECR 4407,
para. 16 (emphasis added).

**|bid, para. 18 (emphasis added).

% M. Ruffert, “Kommentar zu Artikel 288 AEUV” in CCalliess; M. Ruffert (eds),
Kommentar zum EUV/AEU2011, para. 95.

% K. Wright, “ The European Commission’s.. $upran 84, p. 744.

" H. Smit; P. E. HerzogThe Law of the European Community: A CommentarherEEC
Treaty(Vol 5 2005), p. 629.

% M. Ruffert, “Kommentar zu Artikel 288 AEUV’supran 95, para. 96.

% Joined Cases C-174/98 P and C-189/¥8ePard van der Way Commissiorj2000]
ECR I-1, para. 25.

190 0. Blanco (ed)supran 79, p. 95.
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given to undertakings which they are free to take account or ignore*
An opinion does not, unlike a recommendation, fiomcas an alternative to
legislation!®?

To establish whether the Commission opinion mayehavwy binding force
or what its scope is, it might be helpful to exaenithe opinion as an
instrument of soft law. Soft law is understood rage's of conduct which, in
principle, have no legally binding force but whinbvertheless may have
practical effect’® Soft law can become indirectly binding throughioas
forms®* for example by virtue of another decision or instent® or if a
party invokes it in private litigation®. Non-binding instruments can also
indirectly possess an obligation, for example tgfothe principle of the
protection of legitimate expectatioh¥. The parties in the national
proceedings may have legitimate expectations aghéo content of a
Commission opinion issued to the national cotffa Commission opinion
could also become binding for example if a natigondbe relies on it in its
judgement for interpretation of other obligations iastruments®® As
pointed out in Chapter 4.1 above, the Cooperatiatichs state that a
Commission opinion may be sought in cases wherelaggns, decisions,
notices and guidelines do not provide sufficienidglines. In this context,
Wright correctly points out that any soft binding fordetlbe Commission
opinions is not dependant on these EU instrumemisnaight go beyond
them™'° Based on her research, she also finds that Conemis®pinion do
not establish rules of conduct in @nstitutive waybut clarify and
summarise them indeclaratory mannet*

Another issue that has been raised is whether dinen@ission opinion under
Regulation 1/2003 (and also opinions in the areastate aid) can be
understood as an opinion under Article 288 (5) TFRWight argues that
the opinion under Regulation 1/2003 is an instrumsengenerissince there
Is no other area of Union law where the Commissigpports the national
courts with an opinion*? It does not, however, seem clear why the opinion
under Regulation 1/2003 in its legal nature andlizapons should differ
from the opinion as understood in Article 288 ($)EU. The same must be

101 Joined Cases 1-57 and 14-Gaciété des usines & tubes de la Satrégh Authority of
the ECS1957] ECR 105, p. 115.
102  SendenSoft Law in European Community Lapp. 161-162 cited in K. Wright,
supran 84, p. 745.
193 F Snyder, “The Effectiveness of European Comnyuraiw: Institutions, Processes,
Tools and Techniques”, 56(1) (1993)e Modern Law Review. 32.
194 Seefor general discussion of binding force of soft lm the EU: G.M. Borchardt;
K.C. Wellens, “Soft law in European Community law4(5) (1989) E.L. Rev., p. 368
seq
195 . Sendensupran 102, p. 236.
1% snyder, “The Effectiveness of European Comnyuréiw...”, supran 103, p. 33.
107 3. Bast, “Legal Instruments and Judicial Protettia A. von Bogdandy; J. Bast (eds),
Principles of European Constitutional Lg2010), p. 387.
12: K. Wright, “The European Commission’s..sypran 84, p. 745.

Ibid.
10K Wright, “European Commission Opinions to Natbourts in Antitrust Cases:
Consistent Application and the Judicial-AdminisiratRelationship”, 08-24 (2008) CCP
Working Paper, p. 16t seq
1 bid.
12K, Wright, “The European Commission’s..supran 84, p. 746.
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true for the opinion in the area of state aid amdlen the State Aid
Cooperation Notice.

As to the actual scope of an opinion, guidancelmifound in the Court’s
case invan der Wal"® where it distinguished two possible tyg&sFirst,
the Commission may limit itself to expressing annagm of a general
nature, independent of the data relating to thes ggending before the
national court'® Secondly, the Commission opinion may also conlgal
or eC(l)lréomic analyses, drafted on the basis of slgtalied by the national
court:
In terms of the relationship to the CJEU, it isetrthat it is not for the
Commission to provide authoritative and bindingveers to legal questions
since this is the prerogative of the Court of desti’ What should not be
ignored though, is the fact that the CJEU onlyiespto questions of law,
and since competition law is heavily fact-based, aginion from the
Commission can constitute a useful complement ¢oAtfticle 267 TFEU
procedure, particularly for non-specialised judif@slt therefore, under
certain circumstances, might be more helpful foaaonal court to refer to
the Commission instead of the CJEU, also taking adcount the duration
of a preliminary reference procedure.

4.1.2 Cases where the Commission’s Opinion
was Requested

In 2004, the Commission received nine requestsaforopinion — six
requests came from Spanish coditfdt is however unclear, which of those
were received after the modernisation regulatianecanto force on 1 May
2004. The three other requests came from Belgiansand were received

in December 200%° In 2005, the Commission received requests for an
opinion in six cases from national judges — threquests from Belgian
courts, one from a Lithuanian court, two from a 1i@gla court and three
further were pending at the end of 2065In 2006 it issued three opinions —
one to a Dutch judge, one to a Belgium judge areltona Swedish judge
was still pending at the end of the yé&rin 2007, the Commission issued

13 Joined Cases C-174/98 P and C-189/@BePard van der Way Commissionsupra

n 99, paras. 24-25.

1141 0. Blancosupran 79, p. 93.

15 Joined Cases C-174/98 P and C-189/@8ePard van der Wav Commissionsupra

n 99, para. 24.

11%1bid, para. 25.

Y17E. Paulis, “Coherent Application of EC CompetitiRales...”,supran 42, p. 406; The
Commission does acknowledge that the request foparon is without effect on the
possibility to refer to the Court for a preliminamyling, see Antitrust Cooperation Notice,
supran 45, para. 27; State Aid Cooperation Notgigran 39, para. 90.

U8 E paulis, “Coherent Application of EC Competiti@nles...”supran 42, p. 406.

19 European Commission, Annual Report on Competifioticy 2004 Vol 1, SEC(2005)
805 final, p. 55 para. 112.

1201pid, p. 55 para. 113.

121 European Commission, Annual Report on Competifioticy 2005 supran 89, p. 73
para. 219.

122 Eyropean Commission, Annual Report on Competifiolicy 2006, COM(2007) 358
final, p. 33 para. 70.
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three opinions to national judges — two in replyréquests from Swedish
courts and one to a Spanish cddftFor 2008, there are no numbers
available, the Annual Report merely states thatGeenmission received
several requests for opinions which were pendintpeend of the yeat?*

In 2009, the Commission submitted five opinionsrequests from national
judges from one Belgian court, one Lithuanian caamt three Spanish
courts® In 2010, the Commission received two requestsaforopinion
from national courts — from a Spanish and a Belgjunge?°

All the before mentioned opinions and the ones showTable 1 relate to
opinions submitted under antitrust law and Regoilati/2003. There is no
information available with regard to Commissionropns for state aid law.
It is not clear, why the Commission has decidedptdlish opinion
submitted in antitrust law but not in state aid .|&Wis demonstrates a lack
of transparency.

Table 1. European Commission Responses to Natibmait Requests for Opinion under
Article 15 (1) of Regulation 1/2063

Total number of Opinion issued by the

Year requests (information L
and opinion) Commission
2004 6 6
2005 6
2006 2 2
2007 3 3
2008 * *
2009 5 5
2010 2 2
Total 27 24

Table is compiled based on data from following sesr European Commission Annual
Reports on Competition Policy 2004-2010

* Since there is no information available, it cabhe excluded that Commission has not
submitted any opinions

4.2 Amicus Curiae - Observations

As mentioned before, the Commission’s possibilitytibmitamicus curiae
briefs to the national courts is only possible ttoe cooperation in antitrust
law but not in state aid law. It is also a genwnew feature of cooperation
that has been introduced by Regulation 1/2883According to Article
15 (3) of Regulation 1/2003, the Commission, actmgits own initiative,

123 Eyropean Commission, Annual Report on Competifiolicy 2007, COM(2008) 368
final, p. 31-32 para. 90.

124 European Commission, Annual Report on Competifioticy 2008, COM(2009) 374
final, p. 28 para. 115.

125 European Commission, Annual Report on Competifioticy 2009, COM(2010) 282
final, p. 50 para. 162.

126 European Commission, Annual Report on Competifioticy 2010, COM(2011) 228
final, p. 37 para. 146.

127 Table is based on the one from K. Wrightpran 84, p. 750 and has been
supplemented.

28| ' O. Blancosupran 79, p. 96.
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may submit written observations to courts of thenMer States, where the
coherent application of Articles 101 or 102 of ffreaty so requires. With
the permission of the national court in questitie, Commission may also
make oral observatiort$? The Commission held that it would magmicus
curiae submissions at appeal stdg®where the impact on consistency is
likely to be the greate$t! Further principles and procedures are set out in
the Antitrust Cooperation Notice in paragraphs 8136. The Antitrust
Cooperation Notice limits the submission of obstoves to situations
where the coherent application of Articles 101 62 ITFEU so requires.
The Commission will limit its observations to anoeomic and legal
analysis of the facts underlying the case pendéfgre the national coutt?

To enable the Commission to submit useful obsesaatiit may ask the
national court to transfer the necessary infornmaaod documents to the
Commission:** Since the Regulation does not provide for a promad
framework for the submission of information, thegedures and rules of
the Member States applhy* Here, the Antitrust Cooperation Notice
emphasises the importance of general principlesUnfon law*® It
reinforces in particular the fundamental rightdlad parties involved in the
case, the principle of effectiveness requiring ttiet submission of such
observations is not excessively difficult or preatly impossible and the
principle of equivalence entailing that submissiaissuch observations
cannot be more difficult than the submission of esaations in court
proceedings where equivalent national law is appfié The Notice is,
however, silent as to how the national court migiatke actual use of the
Commissions observations, its scope and procedisaes:=>’ This shall be
analysed further in the next section.

To date, the Commission has published eminicus curiaeobservations
where the national court gave permission to pulsm on Competition
DG’s website"*®

4.2.1 Legal Nature of Amicus Curiae Briefs as
an EU Instrument

As already mentioned in Chapter 4.1.1 above, AxtieB8 (5) TFEU
includes opinions and recommendations. | have edtablished that there is
a difference between opinions and recommendatien® dheir addressee,

129 National Competition Authorities have the samétrig submit observations to the
national court (Article 15 (3),(4) Regulation 1/2)0

130 European Commission, Staff Working Paper: RefofiRegulation 17 — The Proposal
for a New Implementing Regulation — Article 16(3)bBnissions as Amicus Curiae, SEC
(2001) 1827, 13.11.2001, para. 22 cited in K. Wkigghhe European Commission’s...”,
supran 84, p. 742t seq

131K, Wright, “The European Commission’s..supran 84, p. 744.

132 Antitrust Cooperation Noticesupran 45, para. 32.

133|bid, para. 33.

134 1bid, para. 34.

1%5 As reaffirmed by Article 10 of the Antitrust Coapéion Notice supran 45.

130 bid, para. 35; Joined Cases 46/87 and 22A88chs{1989] ECR 2859, para. 33.

1371 . 0. Blancosupran 79, p. 97.

138 DG Comp Homepagsupran 90.
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content and function. Neither the Regulation 1/20G8 the Antitrust
Cooperation Notice use in connection wahicus curiaebriefs the term
opinion or recommendation. They rather refer @sitobservations**° This
begs the question whethamicus curiaeobservations fall under either of
the instruments in Article 288 (5) TFEU or if it ®n instrumentsui
generis'*® To recall, opinions are described as expressiona @ertain
factual or legal situation, they are compared t@gpert expression and are
in their nature merely advi¢é' In comparison, recommendations are more
invitations to take certain measures; they suggestecific conduct to the
addressee and can function as an alternative isldégn:*? Opinions are
usually adopted in response to the party’s initeati whereas
recommendations are made on the institutions ovtiatiwe.**® Looking at
those definitions, theamicus curiaebrief seems to fit more under the
classification as recommendation since the Comomssubmits it on its
own initiative. What makes it fit uncomfortably,\wever, is the fact that the
Commission refers to it as observation, which frantextual approach
seems to be more synonymous with an expressiofear an a situation —
closer to the understanding of an opinion. HoweVer, the legal
implications of the instrument, the exact termtd act is rather subsequent
as what matters is the substantive nature of tyed kct'**

With regard to its scope, one of the purposes @& dmicus curiae
intervention is to alert national judges to deaision other Member State
courts'*® The Commission has also not excluded, unlike wjtmions, that

it might address the merits of the cdSelt has been stated, that the
Commission is entitled to make observations relédeithe dispute and give
its legal appraisal of disputes pending beforeomati courts*’ To recall,
the Commission limited its intervention to the posp to ensure the
coherent application of Articles 101 and 102 TFEY.

The first case where the CJEU ruled on the compegeaf the Commission
to submitamicus curiaebriefs to national courts under Article 15 (3) of
Regulation 1/2003 was imspecteur van de Belastingdiel{&t The case
tested the scope of themicus curiaeobservations as it was mainly a tax
case rather than an Articles 101 or 102 TFEU caskealing with tax
deductibility of profit from a fine imposed as auét of an infringement of

139 Article 15 (3) Regulation 1/2003 (emphasis added).

10 This is possible since the enumerations in Art288 TFEU are not complet8ee for
that, Schmidt, “Art. 249 EGV” in H. von der Groehen SchwarzeEUV/EGV(2003), at
para. 43.

141 SeesupraChapter 4.1.1.

142 1bid.

143B. Beutler; R. Biebemie Europaische Union: Rechtsordnung und Polo1,

pp. 192-193, 199.

144 M. Kotzur, “Art. 288 AEUV” in R. Geiger; D.-E. Khg M. Kotzur,EUV/AEUV(2010),
at para. 27.

15 European Commission, Staff Working Papempran 130.

1461 . 0. Blancosupran 79, p. 97.

1473, H. J. Bourgeois, C. Humpe, “The CommissiorestdNew Regulation 17", 23(2)
(2002) ECLRev., p. 46.

198 See supraChapter 4.2.

149 Case C-429/0tspecteur van de Belastingdiens BV[2009] ECR -4833.
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EU competition law>® The question was whether the Commission can still
intervene asamicus curiae The Court held that that the option for the
Commission to submit written observations to thiomal courts ‘is subject
to the sole conditiothat the coherent application of Articles [101 TRHBr
[102 TFEU] so requires™! The Court found an intrinsic link between the
fines and the application of Articles 101 and 10ZEU and ruled that the
Commission’s intervention was legitimdfé. The broad interpretation of
Article 15 (3) of Regulation 1/2003 might enablee tiCommission to
intervene where EU competition law overlaps withestareas — what are
the limits of EU competition law?®

Many of the arguments of how a Commission opinia@uld become
binding.* hold equally for themicus curiaebservation$® In the U. S.,
the intervention ofamicus curiaeis far more common than in Europe,
whereas there they interact more as interestedcath® for the parties than
as friends to the court with the intention to ieihce national
proceedings>® KearneyandMerrill suggest three different ways of how the
national judge can handéenicus curiadnterventions>’ In the legal model,
the judge resolves a case in accordance with tt@atative sources of law
— amicus curiaebriefs can influence the Court insofar as thosefdhave
value, both in the sense that they speak to thésydrthe legal issue before
the Court and provide new informatidtf.Under the attitudinal model, the
judge decides a case in accordance with their igallitbeliefs and
ideological predispositions amicusbriefs will have no discernible impact
on outcomes in this mod&® Under the third model, the interest group
model, judges will seek to resolve a case withdésires of the organised
groups that have an interest in the controversgithaer the legal arguments
nor the background information of ttemicus brief are important to the
judge but the fact that the organisation saw fiileothe brief is decisivé®
The legal model is considered the ‘official’ moaélhow judges deal with
amicusbriefs. Submissions by institutional litigants weound to be the
most successful in influencing the outcome of &£3sThose studies show,
that the Commission’samicus curiaeobservations could influence the
national judge in its decision making process admerdby influence the
outcome of a case. Another ‘force’ for a nationatige might be the
possibility of the Commission to open investigai@nd adopt a subsequent
contrary decision. Such possible overlaps will liecukssed in Chapter 7
below.

130K, Wright, “European Commission Interventions asigus Curiae in National
Competition Cases: The Preliminary Reference in\X B0(7) (2009) ECLRev., p. 309.
151 Case C-429/0tspecteur van de BelastingdiensX BV, supran 149, para. 30.

12 1bid, para. 36.

133 K. Wright, “Commission Interventions as Amicus @er...”, supran 150, p. 313.

%4 SupraChapter 4.1.1.

135 K. Wright, supran 84, p. 747.

5% hid.

1573, D. Kearney; T. W. Merrill, “The Influence of Aous Curiae Briefs on the Supreme
Court”, 148(3) (2000) University of Pennsylvaniaw eview.

138 pid, p. 775et seq

39 1bid, p. 779t seq

1%01bid, p. 782et seq

181 1bid, p. 801let seq
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As there are no contradictory statements in Reigulal/2003 or the
Antitrust Cooperation Notice, it seems that theiparshould be allowed to
have access to the Commission’s observations analltbed to submit
their own observations on the safffe.

4.2.2 Cases where the Commission Intervened
through Amicus Curiae Briefs

Since the Regulation 1/2003 came into force andodghiced this new
mechanism of cooperation, the first Commission riatence asamicus
curiae was in 2006. In 2004 and 2005 the Commission it mave
recourse to this devid&® In 2006, the Commission submitted cemmicus
curiae brief to a French cout* In 2007, it submitted one observation in a
case in the Netherland® For 2008, there is no data availabi® Two
further recommendations followed in 2009 — one t&ranch court and
another one to a Dutch codff. In the recommendation submitted to the
French court, the Commission suggested to the madticourt to refer the
issue for further clearance to the CJEU in a priekmy reference procedure,
which it did. In the Dutch case, the Court of App&h Amsterdam
confirmed the line suggested by the observationsmgted by the
Commission. In 2010, the Commission submitted renendations in three
cases — one to an Irish court, one to a Slovakoamt@nd one to a Dutch
court’®® The case with the Irish court had been withdrafnere is no
information in English available, as to what thdocome was in the other
two cases. In 2011, the Commission intervened tagamicus curiae- in

a French and UK court proceeditfd.The French Supreme Court followed
the interpretation put forward by the Commissionitm amicus curiae
observation.

Quantitatively, the Commission has intervened itiomal court proceedings
asamicus curiaeso far only in a limited number of cases. Thislddae an
indication that it focuses on the important casBse few amounts of
proceedings it interfered with could also resutinfrthe fact that it was not
aware of the other proceedings at the nationaltsoim its staff working
paper oramicus curiaebriefs, the Commission stated that it would become
aware of a case either through the ECN, or wheratenal court has

62| . 0. Blancosupran 79, p. 97.

183 European Commission, Annual Report on Competifioficy 2004 supran 119, p. 56
para. 115; European Commission, Annual Report ang&dition Policy 2005supran 89,
p. 74 para. 223.

184 European Commission, Annual Report on Competifioficy 2006 supran 122, p. 33
para. 72.

165 European Commission, Annual Report on Competifioticy 2007 supran 123, p. 32
para. 92.

186 European Commission, Annual Report on Competifioticy 2008 supran 124, p. 28
para. 115.

167 European Commission, Annual Report on Competifioticy 2009 supran 125, p. 50
para. 162.

1% Eyropean Commission, Annual Report on Competifioficy 2010supran 126, p. 38
para. 147.

189 Available at DG Comp Homepagaypran 90.
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submitted a copy of the first instance decisionitte as required under
Article 15 (2) of Regulation 1/200%° The multitude of languages in the
Union may be another reason why the Commissionferences remain
exceptional:”

Qualitatively, what would be important to researshthe reason why the
Commission intervened asnicus curiagthe nature of the advice submitted
to the national court and how and if the lattetdiwked the Commission’s
advice in its judgement. The Commission has puedstor will provide the
missing information as soon as possible) eightaduhe nine observations
and following national court judgements on its hpage. However,
researching those in detail goes beyond this thesis

Table 2. European Commission Interventions as AsrBuriae

Year No of Amicus Curiadnterventions

2004
2005
2006
2007
2008
2009
2010
2011
Total

OMNWN PP, OO

Table compiled based on data from following sourEe&sopean Commission Annual
Reports on Competition Policy 2004-2010 and infdfameavailable at
http://ec.europa.eu/competition/court/antitrust_wegts.html (last used: 08.05.2012)

* Since there is no information available, it canhe excluded that Commission has not
submitted any amicus curiae observations or thatrtational court didn't follow it

4.3 Transfer of Information and
Assistance of National Courts

For antitrust law, Article 15 (1) of Regulation Q@3 provides that a
national court may ask the Commission to transmit information in its
possession concerning the application of the Urntompetition rules.
Further information on the transfer of informatican be found in the
Antitrust Cooperation Notice in paragraphs 21 to With regard to state
aid law, information on the transfer of informatioan be found in section
3.1 of the Commission Notice on State Aid. Sineerhles set out for both
— antitrust and state aid law — in their respeciN@ices are generally
corresponding, they will be described together.

The type of information a national court might regu from the
Commission can be divided into two categories. Thet category
comprises information of a procedural nature itder alia, enable the

170 5eesupran 130.
11, 0. Blancosupran 79, p. 98.
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national court to discover whether a certain caseeanding before the
Commission, whether the Commission has initiatg@rdozedure or whether
it has already taken a positibff. A national court may also ask the
Commission when a decision is likely to be taketoagive an estimation of
how much time is likely to be required before keda a decision. This may
be useful to determine the conditions for any deoiso stay proceedings or
whether interim measures need to be adofftEthe second category refers
to factual information from the Commission and doemts in its
possession such as copies of existing Commissioisides (if they are not
already published on the Commission's website)tuédcdata, statistics,
market studies and economic analyéfsin its case law, the CJEU also
refers to economic and legal informationvhich that institution may be
able to supply’® The transmission of documents to national cougy aiso
include documents relating to the position or canaid the parties, such as
statement of objectior’€® The CJEU's ruling irPostbankmay also suggest
that documents also includes documents obtaingatdoeedings between
parties other than the parties to the Commissiprogeedings from which
such documents originaté’

The Cooperation Notices also reiterate the priecipstablished by the
Union Court’s concerning the obligation to complyithw professional
secrecy, covering both — confidential informatiamd ébusiness secreté
However, according to Articles 4 (3) TEU and 33%TFthis does not lead
to an absolute prohibition for the Commission amgmit to national courts
information covered by professional secré€yAs confirmed by the Union
courts, the duty of loyal cooperation requires@mmmission to provide the
national court with whatever information the latieay seek, including
information covered by the obligation of professibrsecrecy®® The
transmission of confidential information is, howevesubject to two
conditions. Firstly, the national court has to gudee that it will comply
with its obligation under Union law to uphold thghts, which Article 339
TFEU confers on natural and legal persons, andeprdahe confidential
information and business secr&tsSecondly, the Commission has to adopt
precautions to ensure that the right of the unéemaconcerned is not
undermined by,nter alia, indicating those parts which are covered by
professional secrecy and which parts are not ana tteerefore be

172 Antitrust Cooperation Noticesupran 45, para. 21; State Aid Cooperation Not&egra
n 39, para. 83(a).

173 bid.

1" bid, para. 21; State Aid Cooperation Notisapran 39 para. 83(b).

17> Case C-234/8®elimitis, supranote 44, para. 53; Joined Cases C-319/93, C-40i64
C-224/94Dijkstra, supranote 80, para. 34 (emphasis added).

76| . 0. Blancosupran 79, p. 88 with reference to the Case T-35%84tbank1996]
ECR 11-921.

7 |bid.

178 Antitrust Cooperation Noticesupran 45, para. 23; State Aid Cooperation Not&gra
n 39, para. 85.

9 |pid, para. 24; State Aid Cooperation Notisapran 39, para. 86.

180bid; Case T-353/94supran 176, para. 64; Case C-2/8®artveld and Othersupra

n 58, paras. 16-22.

181 bid, para. 25; State Aid Cooperation Notisapran 39, para. 87.
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disclosed®?

The Commission may refuse the transmission of denfial information in
two situations:

First, the Commission can refuse the transmissibsuch information,
where the national court fails to offer a guarartes it will protect the
confidential information or business secr&tsThis might be the case if the
national court is obliged under its national legfigin to disclose the
information to the partie$*

Second, the Court has held that a refusal to peogiach information is
justified to avoid any interference with the fulocting and independence of
the Union or to safeguard its intere¥ts.

According to the notices, the Commission will endea to provide the
national court with the requested information witline month from the
date it receives the requé&}.

As to the duties of the national courts, they magilitate the role of the
Commission in the enforcement of EU competitionesulby,inter alia,
transmitting to the Commission all judgements ajgjyArticles 101 and
102 TFEU'® transmitting all the necessary documents requesyethe
Commission in case of aamicus curiaeinterventiori®® and assistance in
the context of a Commission inspection under theguReion on
Procedurt®.

4.4 Evaluation

It is disappointing that the Commission has nowgled more information
as to the procedure, scope and content of its @piandamicus curiae
observations as they are far from clear. Legalig, dpinion and thamicus
curiae brief, as instruments in the meaning of Articlé828) TFEU, are not
binding. An indirect binding force could neverthedeoccur through the
national courts judgement, if it follows the Comsas’s suggestions. Also
the fact that the Commission can open investigatitself and could release
a contradicting decision could strengthen the ligdiffect of its ‘soft law’
instruments. Where the national judge can decidedqoaest an opinion or
not from the Commission, the latter can interfeeeasamicus curiaeon its
own motion, which provides the Commission with eri@aching instrument
that can decisively influence the outcome of a cdSspecially the
submissions of opinion anamicus curiaebriefs by the Commission can

1821bid; L. O. Blancosupran 79, p. 89.

183 pid.

184 van Bael; J.-F. BellisCompetition Law of the European Commui(910), p. 1248:
L. O. Blanco,supran 79, p. 90.

18 Case C-275/0Commissiorv First NV and Franex NY2002] ECR 1-10943, para. 49;
Seeto that effect, Case 2/@vartveld and Othersupranote 58, paras. 24, 25; Case
C 234/89Delimitis, supran 44, para. 53; Case C-39/S&E| and Otherssupran 65,
para. 50.

18 Antitrust Cooperation Noticesupran 45, para. 22; State Aid Cooperation Not&gra
n 39, para. 84.

187 Article 15 (2) of Regulation 1/2003; Antitrust Queration Noticesupran 45, para. 37.
188 Article 15 (3) of Regulation 1/2003.

189 Antitrust Cooperation Noticesupran 45, paras. 38-41.
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have great influence on the proceedings in theonaticourts. If a national
judge has a different opinion as the one submitteitl by the Commission
in its opinion oramicus curiaeobservation, the interpretation of EU law by
the national court is then not ‘so obvious as tavée no scope for any
reasonable doubt as to the manner in which thetiQnemised is to be
resolved’™®® The national judge then may have the obligatiomefer the
issue to the CJEU for a preliminary ruling.

The necessity of the introduction of tamicus curiaemechanism had been
questioned, as the full application Articles 100 &@®2 TFEU would not
suddenly increase the number of cases that it waddire an additional
tool to ensure the uniform applicatibf. Bourgeois and Humpe
convincingly prompt the question why competitionvlahould be singled
out for special treatment since the national coapply a wide range of
Union law provisions and can in case of doubt abvafer to the CJEU for
a preliminary ruling® It has also been suggested that it would have been
more logical to simply provide that the Commissiotervenes under
applicable national law as party with a sufficiemierest, where issues of
Union competition law have arisen in the proceesliigThis would enable
the Commission to apply for leave to intervenedgnoadance with national
law and to subsequently make their submission ioor@ance with
applicable national rule$?

With regard to decentralisation, the Commissionreasrved itself a strong
backdoor through which it can influence the poliapd harmonised
application of Union competition rules. This doest mlirectly ‘cut’ the
national judges competences, but they might fedirectly obliged to
follow the standards of the Commission. The praidedentralisation of
competition law may not be as straight forwardtaseemed. The effect of
Commission decisions on national courts adds anotimack to the
decentralisation, which will be analysed in thédwaing chapter.

190 Case 283/8CILFIT [1982] ECR 3415, para. 16.

191 3. H. J. Bourgeois; C. Humpe, “The Commission’swNRegulation 17"”supran 147,

p. 46.

192 bid.

in. M. Gilliams, “Modernisation: From Policy to Ritice”, 28(4) (2003) ELRev., p. 462.
Ibid.
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5 (Binding) Effect of a
Commission Decision

The previous chapter has described the mechanigmscdoperation

between the Commission and national courts. Howetherre is another
element that has significant influence on the coproceedings. As
described in chapter 3.1 above, due to the conaup@wver of enforcement
of antitrust rules between the Commission and #tenal courts, the latter
may not adopt judgements that run counter to Cosionsdecisions when
applying Articles 101 and 102 TFEU. This raisesdhestion whether there
is a hierarchal relationship between the Commissliecision and national
court judgements and if this is still in line withe principle of subsidiarity
and decentralisation. The main question is, ifeéhsra supremacy of Union
over national proceedings.

5.1 Atrticle 16 of Regulation 1/2003 as
Expression of a Union Instrument

Article 16 (1) of Regulation 1/2003, which is haadd ‘Uniform
Application of Community Competition Law’, comprsea negative
obligation of national courts not to contradict afready existing
Commission decision dealing with the subject befioré® Article 16 (1)
requires furthermore that they must also avoid imggudecisions which
would conflict with a decision contemplated by tl@mmission in
proceedings it has initiatéd® To that effect, the national court may assess
whether it is necessary to stay its proceedingis Jibstantive provision on
the cooperation is complemented by the proceduraligion in Article 15
of Regulation 1/2003 givingnter alia, Member States the possibility to
request information or an opinion from the Comnaasi

The principle set out in Article 16 (1) of Regutati1l/2003 is a codification
of the ECJ’s case law on contradictory decisionEunopean antitrust law.
The Court has in a steady process developed itsoagp towards the
binding nature of Commission decisions. Whereahéen1970s, 1980s and
1990s the Courts approach was more reserved;iagitieéd’ national courts
to stay their proceedings and await the pending i@@sion decision in
order to avoid possible conflictd’ The court gradually developed its
language from what was something rather desiralde sbmething
comparable to a duty to stay proceeditijdviore on that in Chapter 7.2.

19 See also Case T-289/0kr griine Punkf2007] ECR 11-1691, para. 197.
1% See also Case C-418/IMS Health[2004] ECR 1-5039, para. 19.
197 A. P. Komninos, “Effect of Commission Decisions Brivate Antitrust Litigation:
Egtting the Story Straight”, 44(5) (2007) CMLRqy..,1388.
Ibid.
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5.1.1 Delimitis

Without a link to the questions referred to it bg national court?® the ECJ
addressed in ambiter dictum in Delimitis® the issue of parallel
competences and the risk of contradicting decisionthe application of
Union competition rules. The Court explains tha tBommission has the
sole responsibility for the implementation and otagion of Union
competition policy. It shares, however, its powerpply Articles 101 and
102 TFEU with the national courts, which raises tis& of contradicting
decisions. The Court then finds that ‘such corifigtdecisions would be
contrary to the general principle of legal certpiahd must, therefore, be
avoided when national courts give decisions on exgeants or practices
which may subsequently be the subject of a decisjothe Commission.’
Following, the Court provides some guidelines foe hational courts on
how to deal with this issue. A national court maytinue the proceedings
and rule on the agreement in issue, if the constitor the application of
Article 101 (1) TFEU are clearly not satisfied athere is, consequently,
scarcely any risk of the Commission taking a déferdecisiorf’* The same
would be true, if an agreement’s incompatibilitytiwArticle 101(1) TFEU
is beyond doubt and it may on no account be thgesubf an exemption
decision under Article 101 (3) TFEU. However, wisabuld be borne in
mind here is that since tHgelimitis judgement national courts themselves
can apply Article 101 (3) TFEU. In any case, aorai court may decide to
stay the proceedings or to adopt interim measuvesupnt to its national
rules of procedure, this should be especially emged where there is a risk
of conflicting decisions in the context of the dpation of Articles 101 and
102 TFEU. Some authors argued that such a binadirgg fof a Commission
decision for national courts is incompatible witmich law?°? Ehlermann
even argued that it is obvious that judges andonaticourts ‘can neither
cooperatenor becoordinatedwhen applying Article [101]’ TFEU% About
the possibility for the Commission to bind a na#ibrcourt, Marenco
expressed the concern that it would be againddithsion of powerg®

19W. Durner, “Die Unabhangigkeit nationaler RichirarBinnenmarkt — zu den
Loyalitatspflichten nationaler Gerichte gegentbar BG-Kommission, insbesondere auf
dem Gebiet des Kartellrechts”, (2004) EuR, p. 554.

20 Case C-234/8Delimitis, supran 44; for a presentation of the case e. g., M. Levitt,
“Delimitis and De Minimis” (case note), 15(5) (19%CLRev.

1bid, paras. 43-52.

292, Jones; E. Sharpston, “Beyond Delimitis: Plsrali lllusions, and Narrow
Constructionism in Community Antitrust Litigation3, (1996-97) CJEL, pp. 92-93; further
referencesee A. P. Komninos, “Effect of Commission Decisions, stipran 197, p. 1391
(footnote 18).

203 C.-D. Ehlermann, “The modernisation of EC AntitrBslicy: A Legal and Cultural
Revolution”, 37(3) (2000) CMLRev., pp. 580-581 (dmapis added).

24 G. Marenco, “Does a Legal Exemption System Recairdmendment by the Treaty?”
in C.-D. Ehlermann; I. Atansiu (ed€gjuropean Competition Law Annual 2000, supra
n42,p. 27.
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5.1.2 Masterfoods

In 2000, 10 years after th2elimitis decision, the Court had another chance
to rule on the issue of shared competences betthee@ommission and the
national courts in the application of Article 101FHU in the case
Masterfood<® This time, the discussions on the modernisatioBubpean
competition were in full swing, after the Commissibad published its
White paper the year befor®lasterfoodscame at the right time for the
Commission, supporting its drive towards decerdation and paving the
way towards a more Union-friendly solution to thgsoblem in the
negotiations leading to the adoption of Regulafit#003%°®

In Masterfoodsthe Court ruled that, the duty of national codot$ulfil the
obligations arising from the Treaties and to alosteom any measure which
could jeopardise the attainment of the objectivethe Treaty is based in
the case law of the Court that the duty arisingnfithe principle of sincere
cooperation under Article 4 (3) TEXY The Court furthermore points out
the binding effect of a decision, codified in Al&c288 (4) TFEU. The
Court reminds that alreadyelimitis clarified that in order not to breach the
general principle of legal certainty, national dsumust avoid giving
decisions, which would conflict with a decision templated by the
Commission. Even more, national courts cannot td&eisions running
counter to an already existing Commission deciseven if the latter's
decision conflicts with a decision given by a na#b court of first
instance’®® The Court stresses that a national court in caseubt may, or
must, in accordance with Article 267 TFEU, refequeestion to the Court of
Justice for a preliminary ruling. If the addresseé@ Commission decision
has already brought an action for annulment of tiettision, the national
court may stay proceedings until a definitive diecishas been givef?®
However, the Court points out that avoiding contitialg decisions is not a
mutual obligation. Whereas national courts can daend by a Commission
decision, the Commission cannot be bound by a id&cggven by a national
court in application of Articles 101 and 102 TFEThe Commission is
rather entitled to adopt at any time individual idems even if the decision
contemplated by the Commission conflicts with tbata national court's

decision?'®

5.1.3 Binding Effect of Administrative
Decisisons in Union Law

What can be seen in those judgements from the §@Jat the obligation of

205 Case C-344/98/asterfoodg2000] ECR 1-11369; for a presentation of the cssee. g.
S. Preece, “Masterfoods v. HB Ice Cream Ltd.”, 222D01) ECLR.

25 A, P. Komninos, “New Prospects for Private Enfoneat of EC Competition Law:
Courage v. Crehan and the Community Right to Dasiag@9(3) (2002) CMLRev.,

Dp. 446-447.
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national courts not to contradict a Commission sleai is a principle not
newly established in Article 16 of Regulation 1/300ut rather resulting
from general principles of Union law. Since the @dases the central role
of the Commission on general rules, the judgemardgs even though both
arg:1 1from the time before the modernisation of emdttlaw, unaffected by
it.

In Delimitis the Court relied on the general principle of legaltainty.
However, the Court iMasterfoodsdid not rely on that argument anymore,
with good according t®urner. He argues that a binding nature could not be
carried by the principle of legal certairfty.It seems however, that the duty
to avoid contradicting decisions in Regulation D20s also based on the
compliance with the principle of legal certaintydamniform application of
Union rules?*® In Masterfoodsthe Court mainly relied on the principle of
loyalty and the duty of sincere cooperation in égi4 (3) TEU which, as a
general principle, has to be interpreted by the r€dfi As this principle
generates duties shaping the manifold relationshygtween public
authorities in the European legal ordEY,it is as a legal basis more
appropriate and resistant to dogmatic criticlsPh.When supervising
compliance with the competition rules, the Commassiaddresses the
undertakings and Member States concerned by dasfsio

5.2 Positive Binding Effect or Negative
Duty not to Contradict?

In its reasoning irMasterfoodsthe Court based its reasoning not only on
Article 4 (3) TEU but also on Article 288 (4) TFEAnd the general binding
effect of decisions in Union la®® This prompts the question if there is
actually a positive binding effect of Commissiorcideon on national courts
or only a negative duty to avoid contradicting demis. Another question
that comes to mind is, if there is essentially fledence between a positive
or negative binding effect.

First, Article 16 of Regulation 1/2003 is worded anway that national
courts ‘cannot take decisionsnning countetto the decision adopted by the
Commission’ and ‘must alsavoid decisionsvhich would conflict with a
decision contemplated by the Commissitii'This wording is indicative of
a negative binding effect. IMasterfoodsthe Court also avoided using the

21| Kjelbye, “Case C-344/98 Masterfoods” (case jo38(1) (2002) CMLRev.,
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“2\W. Durner, “Die Unabhangigkeit nationaler Richtet, supran 199, p. 561.

213 Regulation 1/2003, Recital 22.

24 A, von Bogdandy; J. Bast, “The European Union’stiéal Legal Order of
Competences: The Current Law and Proposals f&dferm”, 39(2) (2002) CMLRev.,
p. 263.

15 A. von Bogdandy; J. Basippran 107, p. 41.
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term ‘binding’, instead adopting the same langufyed in Article 16 of
Regulation 1/2003 as ‘they cannot take decismomging counterto that of
the Commission®?°

The consensus seems to be, that there is a difemhen the Commission
exercises its power in the field of exclusive cotepee or in the area of
shared competence. A Commission decision in thedorsituation has a
positive binding effect, which was the case withstd@utive decisions under
ex Article 81 (3) EC under the previous system oforcement?* The
Court confirmed this view when it dealt for thesfitime with the nature and
effects of Commission decisions iBank$?, which concerned the
application of the ECSC Tre&®y. The Court held that Commission
decisions were binding on the national courts duh¢ Commission’s sole
jurisdiction to apply the provisions in questidfiThis is still the case with
Commission decisions withdrawing the benefit of ck exemption
regulation under the current system of enforcerff@nbDue to itserga
omneseffects, such constitutive decision can be oppasell third parties
and thus create a high potential for conflict wylohibition decisions
adopted by other decision-makers in a system aflleghcompetencie¥® In
order to avoid frequently diverging decisions draatonflicting rights and
obligations, it was important not to include sugpet of decisions in the
Regulation 1/2008%’

The issue is less clear in the situation of sharemhpetences between
national courts and the Commission. There are i@tyaof circumstances in
which the Commission may issue decisions, whichsaddthe confusion
about which of those decisions are binding. The @@sion’s decision
making powers are set out in Chapter Ill and IVRefgulation 1/2003, its
three main instruments being decisions orderingiteation of infringement
(Article 7), imposing fines (Article 23 (1) (a))nhd making commitments
binding (Article 9)>*® The binding effects of a decision depend on the
nature of the decisioff® The General Court ruled in the caSiest Data
Corp™° on the negative effect of Commission applicabititynapplicability
decisions (now under Article 10 of Regulation 1/200rhe General Court
stated that negative clearance does not bind thenahcourts, as it means
only, for the Commission, on the basis of the fantd#s possession, that
there is no need to intervene. Negative cleararams chot constitute a

220 Case C-344/98/asterfoodssupranote 205, para. 52 (emphasis added).

221 R. Nazzini,Concurrent Proceedings in Competition L&004), p. 177; A. P.
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224 Case C-128/9Banks supranote 224, para. 23; for further discussion on $kis R.
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definitive assessment, nor in particular the adwptf a position which falls
within the exclusive competence of the Commis$irin other words, the
decision is not binding because it is only of deatlary nature.Durner
argues that also decisions of the Commission uAdicle 101 (3) TFEU
are of declaratory nature as they only confirmdheent legal situation and
are hence not binding for national courts. Thish@wever, not confirmed
by the reading oMasterfoodsand Article 16 of Regulation 1/2003, which
create a binding duty of Commission decisions g&irtentirety for national
courts, saDurner. Paulis already inferred from thBelimitis judgment that
national courts have an obligation not to adoptisiecs applying Union
competition law that would be contrary to an exigtior contemplated
Commission decisioft? O’Keefeereads fromMasterfoodsa hierarchy of
Treaty provisions in that the national courts odifign under Article 4 (3)
TEU trumps its application of Articles 101 and IOREU 2*°
Komninoshowever argues that the ECJINtasterfoodsacknowledged that,
at the end of the day, national courts could ntrictyy speaking, be
positively bound by a Commission decision directhyt only indirectly
through the Court of Justice, to which they coulldags have access by
means of the preliminary reference proced#i@mninosrelies here on the
paragraph of the judgement where the Court heldamational court is not
bound by a Commission decision, which is being lehgled before the
Union Courts, but may decide to stay proceedfigs.

It seems that, even though the reasoning is sjighifferent, Durner and
Komninosboth advocate that Commission decisions, in poadcicannot
and should not be positively binding on nationairt®. Where they differ is
in their reading ofMasterfoodsand Article 16 of Regulation 1/2003.
WhereadDurner reads a positive binding effect of Commission siecis in
their entirety, which could be supported by parpgr& and 13 of the
Commission Notice, also speaking of a binding effeE Commission
decision.Komninosrather comes to the conclusion that the suprameltio
nature of the Union legal system requires thatonali courts should not
compromise the supremacy and uniformity of Unionv [y taking
decisions which are incompatible with those adopgthe Commissiof>
This negative duty of abstention means that nakiooarts should always
seize the CJEU if they intend to contradict a Cossion decisiofi*°

Now to the difference between a positive bindinga&fand a negative duty
not to contradict. A positive binding decision wdbuhean for a national
court an obligation to follow a Union solution, diimg an infringement or
the determination of the issues of law and facts T& not the same as a
negative duty not to contradict a Commission deaisiwhich is based on
the rationale to ensure that there are no natideailsions, which challenge
a Union measur&’’
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5.3 When is there a Conflict?

The issue about a negative or positive binding cefie not the only
ambiguity. Regulation 1/2003 does also not defihemvthere is a ‘conflict’
of decisions or, in other words, it does not stetat the scope of the rule of
Article 16 (1) of Regulation 1/2003 is. It is ndear whether Commission
decisions are binding as to the operative part Gbenmission decision or
also as to its reasoning. There is a difference @se scope of the binding
effect of a Commission decision. If Commission dexis were binding
only as to their operative part, this would onlyotve situations where the
objects and facts of the case before the Commissiene identical with
those before the national court and the judgemérth® national court
would be incompatible with the Commission decisibhlf, however,
Commission decisions are binding also as to the@tsening, already a
similarity between the facts and inconsistency between #soning of the
Commission and national court would ensue a cdrfflicIn certain
situations, a decision may also have direct effacindividuals?*°

Some clarification might be found in the AntitruSboperation Notice,
which stipulates that the application of Article31land 102 TFEU by the
Commission in & specific casebinds the national courts when they apply
Union competition rulesin the same case in parallelith or subsequent to
the Commissioi** This seems to indicate a binding effect only ashe®
operative part. This is supported by the Commissioexplanatory
memorandum to Article 16 of Regulation 1/2003 ase ‘tpotential for
conflict depends on the operative part the Commission decision and the
facts on which it is based*?

Another source for clarification might be the cds& of the Court.
Unfortunately, theMasterfoodscase did not bring any further clarification
to whether the administrative decision is bindisga@issues of law, fact, or
mixed law and fact?® The Court did rely on Article 288 (4) TFEU which
states that a decision which specifies those tomvhias addressed shall be
binding only on them. It does not seem clear, whhatonal court should
rely on a Commission decision that is addressedgarty, which is not the
same before #** Even though the Court did not address this issue,
Advocate GeneraCosmasn his opinion inMasterfoodsdid. He finds that
merely a connection between a legal problem beforational court and
one being examined by the Commission is not idfiwmgficient to find a
conflict. There is no risk of conflict as long &= tproceedings dealt with by

in G. Amato; C.-D. Ehlermanf,C Competition Law — A Critical Assessmgti07),

p. 6509.
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the Commission and the national court are notripletely identical®*® He
argues that a conflict ‘only arises when the bigdauthority which the
decision of the national court will haweonflicts with the grounds and
operative partof the Commission’s decisiof*® Cosmasargues for a
narrow interpretation of conflict, as any more lfaaterpretation would
result in the national court being overly bodf:Grounds’ could include
findings of fact, open to reconsideration by théaral judge®*®

The discussion between the broad and narrow readiognflict is the issue
in a case before the UK courtantrepreneurv Creharf*. The High Court
had to decide on the issue whether a party to aeeagent could claim
damages in case of harm caused by the breach ohlamititrust rules. The
case was also referred to the CJEU under an A26 TFEU procedure,
where it dealt with inCouragev Creharf®®, but only with the substantive
part, as no procedural questions had been refesrigdin the UK, the High
Court ruled that there was no infringement of Aei@01 (1) TFEU. More
relevant here, it found that it is not bound by @aission’s decisions in
three cases! that addressed exactly the same factual and isga but in
relation to agreements between other paffie$he case was then appealed
at the Court of Appeal, which agreed that Commissiecisions are not
legally binding on parties other than the addressdewever, it also found
that the High Court failed to take into account they under Article 4 (3)
TEU and principle of full effectiveness of Uniorwldo avoid contradicting
decisions, which required the national courts tibovw the Commission’s
decisions™® The Court of Appeal supported its view also whk argument
that the Commission is carrying out detailed redeamvestigation that the
national judge cannot possibly embark on himsetf eamdo so would be
inconsistent with the role of a judge in civil djéition in this jurisdictioi>
The ruling of the Court of Appeal has been widgiplauded as a ‘victory’
for the aims of uniformity and legal certainty imet application of
Community competition law before national coutsAnother concern was
that the case posed a potential threat to the tgscof legal certainty and
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consistency in the ‘decentralised’ application ofpetition law?>®

This was however still not the end of the story &inel House of Lords
overturned the Court of Appeal’s finding and restbtthe High Court’s
judgement. The House of Lords referred to the C3Ethse law on
conflicting decisions and followed Advocate GenedZalsmas opinion in
Masterfoods finding that there were no congruities betwees fécts and
parties of the Commission cases and the case at had hence no
conflict?®” According to the House of Lords, a Commission sieai ‘is
simply evidenceroperly admissible before the English court whigiven
the expertise of the Commission, may well be regardy that court as
highly persuasive?®® The perception of the House of Lords judgement has
been met with both criticisf® and praise. It might be true that the Court of
Appeal’'s approach was more community friendly, th& House of Lords
approach seems to be more in line with the Unidasrand jurisdiction
concerning concurrent proceedings before natiooaits®® It seems that a
narrow reading of what is to be understood as latihfs preferential and
more likely than a broad interpretation.

5.4 Evaluation

Are the Commission decisions binding for nationaurts? Is there
supremacy of Commission over national proceedimgsifiso what is its
scope? Can we still speak about a decentralisafibie?above discussions
show, that the situation is far from clear. Befah® modernisation of
antitrust law, legal scholars have often arguedt there is a binding effect
of Commission decisions only where it has exclusiempetence but none
at all where there is shared competence. It seesnd to uphold this
position since the modernisation of the enforcenoérirticles 101 and 102
TFEU is now fully shared between the Commission taednational courts.
If one would continue the argumentation, this womldan that none of the
decisions are binding for national courts, but ikigiot what Article 16 of
Regulation 1/2003 seems to intend. The situatiter afie modernisation is
now more complex and even less clear.

The Court’s judgement iMasterfoodgeaffirmed the central importance of
the Commission within the competition system areldhbservient position
of the national courts, which must wait for Uniomogeedings to be
completed before they can deal effectively withaaet®* The only option
which appeared to be open to a national court istag proceedings, and
await the finalization of the Union proceedings,tormake a reference to

#%|bid, p. 758.

57 CaseCrehan supran 249, paras. 54-56.
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the Court of Justice under Article 267 TFEU — bath these are
unsatisfactory because of their inherent défays long as a Commission
decision has not been challenged before the CJEhthtianal court must
take account of an adopted or envisaged deci$laalis finds this logical
because the Commission has the special respotysitdilimplementing and
orientating Union competition policy>

The binding effect of administrative decisions ddonot depend on fact-
sensitive rules to be applied in the context oheadividual case, meaning
that it should be laid down clearly under whickcaimstances which part of
a decision is binding on whom in subsequent prdogsd® Since
fundamental rights of defence are affected, thboeilsl be a clear legal test,
ascertainable a prioff> What can be summarised is, that the Court neither
clearly expressed a positive binding effect of Caassion decisions nor did
the Court carry out any analysis of the categooksssues in respect of
which the administrative decision is binding.

As to the relationship between the Commission attnal proceedings, it
seems that there are arguments in favour for aesugmy of Commission
over national court proceedings. It is true thdatamal courts are also Union
courts. Nevertheless, they cannot review or dectepplicable Union law
and they do not have the role of the CommissioreirTtiecisions remain
national in scope, whereas the Commission's dedsiwhether negative or
positive, have a Union wide effect resulting fronrtiéle 288 of the
Treaty?®® By disregarding a Union act (irrespective of wieetbr not it is
based on a directly applicable provision), a naiarourt would implicitly
hold such an act invalid, contrary to the principteording to which Union
acts may not be declared invalid by national catift®aulis argues that
whereas there is no valid legal or political reastry national courts should
not submit to Union acts that have acquired validiside the Union legal
order, there is, however, a compelling reason wétyonal judges should
respect definitive Union acts: if each national tawould go its own way,
the effect of adopted Commission decisions wouly W'&m Member State
to Member Staté®® It has also been suggested, that it might not éeen
desirable to have a homogeneous application of g&ao competition law.
Such an approach may be justified in certain lichitases, to the extent that
the existence of different rules in different naab markets with different
specificities can serve either in the short terna &&nchmarking device, or
can be justified in the long term by different Ibcanditions®*® If such
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inconsistencies are to some extent the inevitabiee pfor decentralised
antitrust law enforcement and the division of pafét it seems yet not out
of proportion. From a legal point of view, there n® foundation that
suggests that a decision from the Commission igib#tan a decision from
a national court’* It is also true, aslenny points out, that in the
decentralised application of antitrust rules, cstesicy of reasoning is more
important than consistency of decisidfEven if one does not want to go
as far as finding benefits in deviating nationahdiiangs with a Commission
decision, a supremacy of Commission procedures wmagonal procedures
seems to be a step too far and incompatible witlddmental principles. It
is not only out of line with the aim of decentralig the enforcement, but
also poses a threat to the principle of separaifgmowers and the judicial
independence, which shall be analysed in the faligwhapter.
Komninostries to find a differentiated approach by empéiagi that Article
16 of Regulation 1/2003 does not introduce a ppiecof primacy.Finding
that the position held iMasterfoodsand Article 16 of Regulation 1/2003
make national courts not subject to Commissionaitth but rather to that
of the Court of Justice, which is the only judic@migan that can review
Union acts in an authentic way through Article Z87EU "% Wils does not
argue directly wittKomninosbut indicates the different objectives of public
and private enforcemeft* According to him, public antitrust enforcement
aims at clarification and development of the lawd &t deterrence and
punishment, while private actions for damages dioompensatiof’

The case law and discussions above are all inrdged antitrust law. What
is about the field of state aid? Advocate Gen&atlhoedhas suggested
that the case law of the Court on the subject afreglicting decision can be
applied by analogy also to Union state aid provisfd® It follows that a
national court of a Member State may not delivgudgment, which is
contrary to a Commission decision addressed to dhate Member State.
He also states that there is an essential differéetween decisions taken
under Articles 101 and 102 TFEU and those takereuAdicle 107 TFEU:
the parties to whom those decisions are addresdes.judgment of a
national court in a horizontal private-law legdatenship, even if declared
final, cannot affect the Commission’s power to tdkeisions, and the same
is true of the vertical relationship between a Mem®tate and an individual
in respect of the granting of aid. Judgments dedigden that connection by a
national court cannot affect the Commission’s esielel powers eithe?’’
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6 Separation of Powers and
Judicial Independence

As seen from the previous chapters, there is angtrargument for
supremacy of Union over national competition lavd dar supremacy of
Commission proceedings over national proceedingsar@ission decisions
and opinions seem to have a strong influence anmatcourt proceedings.
This causes problems in relation to the judiciallejpendence and the
separation of powers, which call for closer scwutiRirst, the concept of
separation of power will be described. Then, it wé explained where the
principal of judicial independence has its legadiband if it can be applied
to the cooperation between national courts and @ammission.
Subsequently, it will be analysed if those prinegohbre justified objections,
cutting the power of the Commission when exercisitsg enforcement
power in European competition law.

6.1 Separation of Powers

Montesquieu divided the State into branches an@tedea distinction
between the executive, judicative and legislatigevgr in a Statel(Esprit
des Lois (1748) This became later known as the principle of smjpan of
powers. Today the doctrine of the separation of ggewis often used
synonymously with constitutionalism and is a cdnmanciple of liberal-
democratic state<® In the European Union, there is no traditionalision
of legislative and executive powers but these dutee rather shared
between different institutiorfé? According to the Court, those rules,
guaranteed through specific rules and provisiorsyehto ensure an
institutional balance, which requires that eacHitingon must exercise its
powers with due regard for the powers of the ofinstitutions®*® The
modern government administration or new governamo@ such modern
constitutional law open a new scope for the appbtiocaof separation of
powers?®! The principle of separation of powers is a basisfbllowing
rights and has a broad scope. The hierarchy of si@mal its provisions in
the Lisbon Treaty was said to be a consequenceh@fseparation of
powers?®? In relation to appropriate division of labour aresponsibility,
the principle of separation of power aims to resedor each branch a clear
allocation of tasks, competences and powers thatiristitution can fulfil

"8 For the definitionsee K. Murkens; E. Jo "Constitutionalism" in M. Bevir
Encyclopaedia of Political Theoi{2010), para. 289-96.

29p, Craig; G. de Burcaupran 9, p. 31.

80 Case 138/7$A Roquette FrérasCouncil [1980] ECR 3333, para. 33; Case C-70/88
Parliamentv Council[1990] ECR 1-2041, paras. 21-22; Case C-13%@fliamentv
Council[2008] ECR 1-3189, para. 58.

8L G, Convey, “Recovering a Separation of Power&énEuropean Union”, 17(3) (2011)
ELJ, pp. 305-306.

282 CONV 424/02, Final Report of Working Group IX omlification, Brussels, 29 Nov
2002.
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best, which is supplemented by the principle ofssdibrity?®® Another

aspect of the separation of powers is that it plevithe foundation for
continuous cooperation between the Union and thelbée States in which
the separate powers combine in the constancy of ildev a mutually

complementary and completing unit of actf8fh.In its original idea,

separation of powers meant to ensure liberty anteption of people which
is the basis for fundamental rights and ultimatdbo the basis for judicial
independence.

6.2 Legal Basis for Judicial Independence

There are no provisions in the Treaty explicithatstg the judicial
independence, but Articles 252 (1) TFEU first seaéeand 19 (2) TEU
require from the Union judge and Advocate Generhht ttheir
‘independence is beyond doubt’. The Court has atephasised the need
for judicial independenc®® The independence of European judges is
therefore a general principt® The requirement of judicial independence
needs to be respected as well when national juaiggly Union rules®’

From it's ruling in Masterfoodsit seems though, that the judicial
independence of national courts is of less sigaifoe for the Couft® In
relation to what is a court or tribunal in the miegnof Article 267 TFEU,
the Court has developed a very relaxed appré&ckhis reached its apex in
a Spanish casg’ where the Court found that it was a tribunal, thembers
of which were drawn from the ranks of administratofficials, just because
they did not receive instructions from the tax auitly.>** Most recently, the
matter of judicial independence was raised in tbmpetition caseSyfait
where the question was raised in if the Greek Caitngoe Commission is
independent to be considered as court or tribuntdinvthe meaning of
Article 267 TFEU?? Advocate GeneralJacobs followed a broad
interpretation, close to the one of the CourtGabalfrisa®®® The Court
however, came to a different conclusion, findingttht was not a court or
tribunal within the meaning of Article 267 TFEU.fttund that the members
of the Greek Competition Commission were not sigfily independent as
it lacked particular safeguards in respect of tHEmissal or the termination

83 p_ Kirchhof, “The European Union of States” invan Bogdandy; J. Bast (eds)pra

n 107, p. 759.

24 \bid, p. 761.

85 Opinion 1/91 of the Court of 14.12.1991 delivepenisuant to the second subparagraph
of Article 228 (1) of the Treaty (EEA Report) [19HCR [-6079, paras. 47-53.

286, 565,

%7 bid, p. 565.

288 |bid, p. 565.

89 gee discussions in T. Tridimas, “Knocking on Hessd®oor...”, 40(1) (2003)
CMLRev., pp. 27-34.

2% Joined Cases C-110/98 to C-147(@&balfrisa and Other§2000] ECR I-1577.

21T Tridimas, “Knocking on Heaven’s Door.. $upran 289, p. 30.

292 Case C-53/0%ynetairismos Farmakopoion Aitolias & Akarnaniagfé®) and Others
GlaxoSmithKline plc and GlaxoSmithKline AE1ZD05] ECR 1-4609.

293 Opinion of Mr Advocate General Jacobs delivere@8rctober 2004 in Case C-53/03
Syfait supran 292; For Cas&abalfrisaseefn 290supra paras. 28-32.
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of their appointment as well as effective safegsambainst undue
intervention or pressure from the executive onmtieenbers>*

Tridimas finds, that in more recent cases, the Court hgktened its
approach again towards judicial independefitén line with this move is
also the opinion of AGColomerin the casdde Costey criticising the lax
approach as too flexible, inconsistent and conttady, and proposing a
new approach inspired by Article 6 ECHR, which data concrete
requirement for judicial independen©8.According to Article 6 (1) ECHR
is everyone entitled, with regard to his civil righand obligations, to be
heard ‘by arindependenand impartial tribunal?®’ Since national courts in
applying Regulation 1/2003 deal with civil matteisiticle 6 ECHR is
applicable’®® Member States, when implementing or enforcing EU
measures, are not only bound by general principfeEU law but must
respect the rights set out in the ECHR, even when EU measures
themselves embody the particular right claifi@dhe CJEU deduced from
Article 6 ECHR the right of every person to a fagraring by an independent
tribunal, meaninginter alia, that both national and Union courts must be
free to apply their own rules of procedure conaegnihe powers of the
judge, the conduct of the proceedings in generdltha confidentiality of
the documents on the file in particufd?. The Court continued that the
general principle of Union law under which everygms has a right to a fair
trial, inspired by Article 6 of the ECHR' comprises the right to a tribunal
that is independent of the executive power in pafdir3°?

Since the Lisbon Treaty, it is also clear from éldi 6 (2) TEU that the
Union shall accede to the ECHR. In Article 6 (3)U'H also states that
fundamental rights, as guaranteed by the ECHR andd&mental
Freedoms, as they result from the constitutioreditions common to the
Member States, shall constitute general principfdgnion law.

Another basis for the judicial independence is @arter of Fundamental
Rights of the European Union (CFR), which has stheeLisbon Treaty the
same legal value as the TreaflésAccording to its Article 47 (2) first
sentence, everyone has the right for their casbetalealt with ‘by an
independent and impatrtial tribunal’. RegulationD2 even explicitly states
that it should be interpreted and applied with eespgo the fundamental
rights and the principles recognised in particular the Charter of

2% Case C-53/0%yfait supran 292, para. 31.

2% bid, pp. 30-34 with reference to cases like Case @9®ISchmid, supran 60; Case
C-17/00De Costerf2001] ECR 1-9445.

2% Opinion of AG Colomer in Case C-17/0@ Coster, supra 292, para. 86t seq

297 Emphasis added.

2%\, Durner, “Die Unabhangigkeit...8upran 199, p. 567.

9 geee. g, Case C-260/FRT[1991] ECR 1-2925, paras. 41, 44; Case C-219/91
Criminal proceedings against Ter Vo¢it992] ECR 1-5485, paras. 33-38; Joined Cases
C-465/00, C-138/01 and C-139/Gsterreichischer RundfurfR003] ECR 1-4989, para. 69.
%90 joined Cases C-174/98 P and C-189/9@&der Walsupran 99, para. 14.

®1geee. g., Case C-185/95Baustahlgewebe Commissiorf1998] ECR 1-8417,

paras. 20-21.

%92 joined Cases C-174/98 P and C-189/9@Pder Walsupan 99, para. 17; on that
point, seein particular the judgment of the European Cofitioman Rights of 18 June
1971 in the case &e Wilde, Ooms and VersyBelgium Series A, No 12, para. 78.

393 Article 6 (1) TEU.
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Fundamental Right®*
As seen, there is a basis in the Treaties, the gearo Charter of
Fundamental Rights and the ECHR for judicial inawej@nce.

6.3 Does the Commission’s Power
Intervene with those Principles?

So what are the effects of the separation of powamsl judicial
independence on the cooperation between the Comomiasd the Member
States? The clash between the Commission’s powdr tha judicial
independence and separation of powers has beeunssést especially in
connection with the Commission’s proposals in thkité&/book. After the
Commission’s White Paper, a majority of Member &atad reservations
about the proposal to grant the Commission a tighhtervene asmicus
curiae generally on grounds that it may be difficult teconcile this
intervention with the independence of national t=tif But also the
CJEU's case law likeMasterfoodsraised concerns and it has been
commented that the ‘restriction of the judicial epeéndence of national
courts seems appropriate and justified by the pleyoee of Union wide
consistency of national court and Commission den&i**°

When it comes to the application of the divisionpmiwers and judicial
independence on the tasks shared between the Csimmiand national
courts, the opinions in the legal doctrine are dbd. On the one side are
authors that argue that those principles cannogydied. Commission
representatives likBaulis or Kjglbyewho claim that the division of powers
is not relevant at all since this principle apphashin the same legal order
and cannot be applied, as such, to the relatiortsttiween the Union legal
order and the national legal ordéf§Authors likePaulis bring forward that
applying the principle to that relationship woulka jeopardise the rule of
primacy, which is based on the application of Union &\ because a
national judge could disregard envisaged or adof@mmission decisions
that were 'only' administrative decisiofaulis further maintains that this
would deny the Commission of its very special radetract from the
fundamental requirement of uniform application ofidh law and of legal
certainty and also violate Article 4 (3) TEU, regug Member States to
facilitate the achievement of the Union’s tasks a@odabstain from any
measure that could jeopardise the attainment of dbjectives of the
Treaty>®® He argues that the Commission as an executive isachntrolled
by the CJEU. National courts do not have the pdweleclare Commission
decisions invalid, which however does not opprédssmt since they can

%04 Regulation 1/2003, Recital 37.
%% DG Comp Document, “White Paper on Reform of Refjjifal 7 — Summary of the
Observations from 29.02.2000", p. 15.
3%\, Bartels, “Kooperation zwischen EU-Kommissiordurationalen Gerichten im
Europaischen Wettbewerbsverfahren”, 3 (2002) ZfR\87 (my translation).
397 E. Paulis, “Coherent Application of EC Competitinles..”, supran 42, pp. 420-421;
I3_0.8Kjralbye, “Case C-344/98 Masterfoodsypran 211, p. 17®t seq

Ibid.
399 |bid.
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always reach to the Couff Siragusa does not find a conflict with the
separation of powers and binding effect of Comroissiecisions either,
since such an effect already constitutes an estedali principle of Union
law ' One of the main reasons though seems to be,h&diinding effect
is necessary to safeguard coherent applicationnagrulaw>*? The binding
effect of Commission decisions would mean that @wnmission could
bring actions against Member States for non-compéawith the Treaty
under Article 258 TFEU, whose jurisdictions woulgstematically violate
Treaty provisions or other Union measures adopteduyant to Treaty
provisions®*® This seems initially especially striking since tiember
States cannot instruct their independent judicemyg should therefore be
liable for a conduct which they have no influenae®$ Bartels however
finds that the initiation of an action for non-compce against Member
States whose jurisdictions do not comply with th@ndards set by the
Commission, cannot be used as an argument agdiestptimacy of
Commission decisions and Union wide consistent iegpbn of EU
competition rules. He finds that it is already gaiged that Member States,
whose last instance courts fail to comply with thaeity under Article 267
TFEU, can be subject to an action for non-compbaht The situation of
those two constellations is comparable since thte dtas no influence on
‘its’ independent jurisdiction but is still held smonsible for the
misconduct!®

On the other side, there are authors that havdif@deha restriction of the
principle of separation of power and judicial indadence. They argue that
Commission decisions cannot be binding for natimoairts because of the
separation of powersWils agrees that an absolute binding force of
Commission decisions would be incompatible with thexdamental
principles of judicial independence and accesotots®'’ Where the critics
have argued, that the separation of powers iselevant as it only applies
in the same legal ordeMarencotakes a more differentiated approach. He
distinguishes the situation where national courtsrpret Union law with no
requirement to give precedence to Union law, fromgituation where they
apply national law where they must give precedetweaJnion law?'®
Criticism has also addressed the issue that inumdwe of national courts
into a system of compulsory cooperation with bodietside the judiciary is

310 |pid.
311 M. Siragusa, “The Modernisation of EC Competitl@aw...”, supran 267, pp. 450-451.
312\W. Durner, “Die Unabhangigkeit...5upran 199, p. 363; L. Kjglbye, “Case C-344/98
Masterfoods”supran 211, p. 178.
313E. Paulis, “Coherent Application of EC Competiti@nles...”,supran 42, p. 412.
zi‘s‘w. Bartels, “Kooperation zwischen EU-Kommissionn,.stipran 306, p. 87.

Ibid.
%18 |pid.
$17W. Wils, “The Modernisation of the EnforcementAuticles 81 and 82 EC: A Legal and
Economic Analysis of the Commission’s Proposalddtew Council Regulation Replacing
Regulation No. 17" in B. E. Hawk (ed)\nnual Proceedings of the Fordham Corporate
Law Institute2000, pp. 357-358.
318 G. Marenco, “The Uneasy Enforcement of ArticleEd5C as Between Community and
National Levels” in B. E. Hawk (ed.;Annual Proceedings of the Fordham Corporate Law
Institute1993, p. 616t seq
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not consistent with their independeri¢&.Introducing a rule of primacy
would also undermine the role of national courtsegsial enforcers?®
However, accoutringing to the Court, the principfenstitutional balance is
a substitute to the division of powéfs.

It seems that the peak of the discussion was reaghen the Commission
issued its White paper, however since then and cedpe after the
Masterfoodgudgement, the criticism has declined. It seenas #uthors in
the legal doctrine mostly accepted the situation.

3197 WiBmann, “Decentralised Enforcement. stipran 270, p. 145.
320 A P. Komninos, “Effect of Commission Decisions. stipran 197, p. 1423.
21 3.-P. Jaqué, “The Principle of Institutional Balah 41(2) (2004) CMLRev., p. 384.
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7/ Further Repercussions of
Commission Interventions

The parallel competence of the Commission and #temal courts and the
far-reaching rights of the former have also effemtsthe parties involved
before the national courts. This shall be analyisethe first part of this
chapter. The second part of this chapter deals wWith question how
conflicts of parallel proceedings are resolved.

7.1 Effects on Parties

The interference of the Commission in national tquocedures through
the submission of an opinion or asnicus curiaemay affect also the
relevant parties involved in the case before ittlt@rmore, the (binding)
nature of Commission decisions may affect the gsurti

As stated in the Antitrust and State Aid Cooperatiblotice, the
Commission will not hear the parties before subngtits opinion to the
national courts. Such a lack of any procedure lmainput from the parties
raises the issue of whether the parties’ rightdefience are not unduly
restricted®®? It is though the interest of the Commission in esrdo
safeguard the independence of the national cduatgttwill inform them in
case the Commission has been contacted by anyeopdlties on issues
which are raised before the national court, inddpah of whether these
contacts took place before or after the nationalrtt® request for
cooperatiort>

At two stages in the national court proceedingsaty be relevant for the
parties to challenge actions involved with the Cassion opinion: First,
when the national court makes the decision whetinenot to request a
Commission’s opinion and second, when the natiooatt has received the
Commission’s opiniofi?* In absence of rules on procedure, the national
courts have to apply their procedural rules acoaylgti**

At the first stage, when the national court draftsrequest to the
Commission, the parties may not have the possiliitchallenge the facts
or the circumstances submitted to the Commis&ibrilhis results in
situations where in some Members States parties hayprocedural means
to oblige the national judge to request an opirfimm the Commissiofi’
and in other Member States gives parties the piissito adopt a position
on requesting an opinidfy.

22| van Bael; J.-F. Bellissupran 184, p. 1249.

323 Antitrust Cooperation Noticsupran 45, para. 19.

324K, Wright, “The European Commission’s.. Supran 84, p. 750.

325 Antitrust Cooperation Noticsupran 45, para. 35.

326 K, Wright, “The European Commission’s...”, suprad §. 751.

%27 As in the case Brasseries KronenbsegEuropean Commission, Supplement to the
Report on Competition Policy 2005, pp. 152-153.

328 ps it was the case in a Belgian case on beer guggDG Comp, Overview of the
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As to the second stage, the national court mayaelyhe opinion without
submitting it to the parties, consider it in chamisher than open court or
without allowing for cross-examination, which wouloshduly restrict the
parties’ rights*?? It is also unclear what evidentiary value the @gimmight
have. It may be likely that the opinion becomesra af informal judgement
outside the scope of the normal procedural safelguaising questions as to
the status of the evidence given by the Commis&fbAs opinions are
excluded from actions for annulment under ArticdB8 ZFEU, the only way
to challenge them indirectly is if the national gedrefers the matter to the
CJEU for a preliminary ruling®*

Similar concerns regarding the rights of defencthefparties as to opinions
exist in relationamicus curiaesubmission. Even though @amicus curiae
submission is not binding on the national judgas itikely to carry great
weight. As aramicus curiaesubmission delivered by the Commission could
in practice determine the outcome of the casa, titiis important to ensure
that the rights of defence of the parties are rypabsed>* The Court has
held inVan der Walhat when the Commission ‘acts as a legal or ewito
adviser to the national court and documents drdftethe exercise of that
function must be subject to national procedurasir the same way as any
other expert reportin particular as regards disclosuf&.

As to the (binding) effect of Commission decisioms parties, this may
especially concern third parties, who are not tlielressees of the
Commission decision but may still be affected. lie ttime limit for
challenging the Commission decision under an actonannulment has
expired, the only way for them is to convince tla¢ional judge to refer the
question to the CJEU for a preliminary ruling. &shbeen held that persons
who have standing under Article 263 TFEU but did take part in
proceedings before the Commission are not bourtidZourt’s criteria set
out in TWD Textilwerké®* The biggest legal uncertainty of Commission
decisions on the parties involved in a national rcquroceeding may
however result from the possibility of the Comnussito issue a
contradictory decision after the national court gasn a judgement and
even after that judgement has gained the stattessgtidicata

7.2 Conflicting Procedures

As the Commission can enforce Union antitrust rudesl courts in all
Member States, there is potential for conflict begw proceedings pending
with a national court and the Commission, betwaeadciion for annulment
with the General Court and a preliminary referepececedure with the
CJEU and, finally, potential for conflict betweeantradicting judgements

Application of the EC Competition Rules by Natio@aurts in 2006, p. 2.

329K, Wright, “The European Commission’s..supran 84, pp. 750-751.

30| van Bael; J.-F. Bellissupran 184, p. 1249.

331K, Wright, “The European Commission’s.. Supran 84, p. 752.

332, 46.

333 Joined Cases C-174/98P and C-189/98R der Walsupran 99, para. 25.

334 Case C-188/9ZWD Textilwerke Deggendorf GmbHBundesrepublik Deutschland
[1994] ECR 1-833; R. Nazzingupran 221, p. 190.
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in different Member States.

7.2.1 Parallel Procedures at Commission and
National Courts

Since the Commission and the national courts st@enforcement of the
antitrust rules, there is a risk that both procedwverlap. The Commission
was already aware of this problem, however findhmg it has given rise in
the past to very few problem® The Commission’s White paper also
addresses four scenarios and suggests principlessdtving those
conflicting proceeding®*®

7.2.1.1 Final or Envisaged Commission Decision and
Subsequent National Court Proceedings

The first scenario covers the situation where tloen@ission has initiated
proceedings or if it has already adopted a finaisien>*’ National courts
have the competence to still deal with the same ¥ass their function is
different®*® As already established in Chaptestpra according to Article
16 (1) of Regulation 1/2003 and Belimitis and Masterfoodsthe national
court must avoid giving decisions that conflictlwén envisaged or already
existing Commission decision. The national couryrask the Commission
if it has initiated proceedings or contemplateseision®*° To ensure legal
certainty, the national court may stay its procedim this casé’ The
Commission promised to attempt to give prioritystech cases where the
Commission has decided to initiate a procedure whdre there is an
ongoing national court procedure awaiting its omted*? A national court
may, however, decide in a case pending beforetitoat it being necessary
to ask the Commission for information or await @@mmission decisioff.
This is where the national court cannot reasondblybt the Commission's
contemplated decision or where the Commission hasdy decided on a
similar case**

As to the situation where the Commission has alreatbpted a decision, |
have discussed the binding effects of Commissiotistims already in
Chapter Ssupraand found that the national court is bound byégause it
has not the power to declare Union acts invalidpdssibility to deviate
from the Commission decision is if there is ana@actior annulment of the

%% White papersupran 21, para. 102.
336 i
Ibid.
37 |bid, para. 102 (1).
338 Antitrust Cooperation Noticesupran 45, para. 11 fn. 29. A parallel application of
Articles 101 or 102 TFEU by the Commission and tonal court is only prevented when
the latter has been designated as a national ciaimpetuthority (Articles 11 (6) and 35 (3)
and (4) of Regulation 1/2003).
339 A. P. Komninos, “Effect of Commission Decisions. stipran 197, p. 1405.
%40 Antitrust Cooperation Noticsupran 45, para. 12.
341 (i
Ibid.
32 |bid.
33 bid.
3 bid.
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decision pending before the General Court or ifrtagonal court decides to
make reference on the validity of the decisionhs €JEU** It also seems
reasonable for a national court to deviate fromoen@ission decision, if the
facts of the case have materially changed or lifag been overruled in its
substance by a Union court’s judgem&ftA departure from a Commission
decision in this case would not violate Article (1§ of Regulation 1/2003,
as its substance will have been superseded by seguént Union Court
judgement, which the national court here folloW¥/slf there already exists a
Union Court judgement that supersedes the Commisdiecision, the
national court can depart from the latter and fellthe former’*® The
national court will in this case not declare indal Union act but only
decide not to give deference td1t.

As to envisaged Commission decisions, the natiooaft may have to stay
proceedings and order interim relief. Even thoughiamal courts have to
give effect to Union law and Article 16 (1) of Regpion 1/2003 aims to
ensure uniform application of Union rules and legatainty, they still have
under their procedural autonomy a certain degredigifretion to order a
stay>® The national court has to balance the likelihoddconflicting
decisions versus other factors such as length ef administrative
proceedings and importance for the parties invofdédrhe Court has
addressed the discretion of national courts to ptageedings in cases like
BRT v SABARM? and Delimitis®®3 Where it is clear that the behaviour in
dispute does not have any effect on Union antitrulgs or where there is
clearly an infringement of the antitrust proceedinthe national court can
go ahead with its proceeding$. The national court could further always
refer to the CJEU for a preliminary ruling.

7.2.1.2 Non-final National Court Judgement and
Envisaged Commission Decision

A second scenario is, that there is a nationaltgadgement, which is still
open for appeal (meaning there is not yetesa judicataeffect) or still
pending and the Commission decides in the meanttmeinitiate
proceedings itself and plans to issue a deci&mhe principal of avoiding

35 A. Schaub, “Panel One Discussion: Compatibilitifidiency, Legal Security” in C.-D.
Ehlermann; I. Atansiu (eddruropean Competition Annual 200Qsupran 42, p. 35.

318 See discussions in Chapter Supra See alsd\. P. Komninos, “Effect of Commission
Decisions...”,supran 197, p.1407; J. S. Venit, “Brave New World. sUipran 32, p. 560;
E. Paulis, “Coherent Application of EC Competitieales...”,supran 42,, p. 423.

37 A, P. Komninos, “Effect of Commission Decisions. stipran 197, p. 1407.

38 A, P. KomninosEC Private Antitrust Enforceme(2008), p. 126.

9 A, P. Komninos, “Effect of Commission Decisions, supran 197, p. 1407.

%0R. Nazzzinisupran 221, p. 146Seealso, R. Greaves, “Concurrent Jurisdiction in EEC
Competition Law: When should a National Court Sagceedings?”, 8(3) (1987)
ECLRev., p. 264; C. A. JoneBrivate Enforcement of Antitrust Law in the EU, diKd
USA(1999), pp. 100-103.

%1bid, p. 147.
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%4\bid, para. 47; Case 127/BRTv SABAM supran 49, para. 21.
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contradicting decisions will then have to be obelggdhe national court of
appeaf®® The Court inMasterfoodshas emphasised the autonomous power
of the Commission to adopt a decision anyway: @menmission cannot be
bound by a decision given by a national court ipligation of Articles
[101] and [102] of the Treaty. The Commission isréfore entitled to adopt
at any time individual decisions under Articles I10and [102] of the
Treaty,even where an agreement or practice has alreadg bezsubject of
a decision by a national court and the decision templated by the
Commission conflicts with that national court's ide&m.**’ The
Commission has therefore the power to adopt detisio all ime’>®

Another issue that comes here into play is therrel@ion with the
possibility for the Commission to engage in thecpexings asamicus
curiae or though submission of an opinion. If the Comnaeshas already
engaged in proceedings before the national couitsifinstance can it still
open proceedings and thereby ‘pre-empt’ the natiomart of appeaf?® In
law, there is no obstacle that would prevent then@dssion from doing so,
as long as Union interests dictate®*$bCookeargues that in this case, it
would be ‘highly doubtful whether it is either ldlya appropriate or
practically wise for the Commission to contempldite adoption of a
decision’ if there has been no change of the cistances of the casé' It
would also be less justified for the Commissiorintiervene even if it had
not participated in the prior national proceedifgg has been informed
about the cas&? A contra argument would be, that it is not certalrether
the parties would actually appeal the case andiauseantitrust law issue
could consequently only be addressed by a subsegdemmission
decision®®® According to Kjglbye even though they both pursue a
fundamental aim, namely the effective and consisapplication of law, the
instruments are complementary in their naflifeThe amicus curiae
intervention is preventive, whereas the Commissidecision is
corrective®®® The Commission still has the power to issue asiteuj in
practice and for resource reasons the Commissigghtmise them as
alternatives thougff® It is also practically less likely for the Comnits to

% bid; L. O. Blancosupran 79, p. 80; Case T-65/38n den Bergh FoodsEC
Commissiorj2003] ECR 11-4653, para. 199.
%7 Case C-344/98/asterfoodssupran 205, para. 48 (emphasis added).
%8 A. P. Komninos, ,Effect of Commission Decisioris.supran 197, p. 1408; J.
Burrichter, “The Application of Article 81 (3) byalional Courts: Some Remarks from
the Point of View of a Practitioner” in C.-D. Ehheann; |. AtansiuEuropean Competition
Annual 2000..., supra 42, pp. 541-542; J. Groning, “National Judgea Modernised
Community Law System: A Special View to Procedéspects” in C.-D. Ehlermann; I.
Atansiu (eds)European Competition Annual 2000..., suprd2, p. 585.
9 Seealsoibid, p. 14009.
%0 bid, p. 1410.
1. D. Cooke, “Commission White Paper on Decerstitin of Competition Rules:
The Threat to Consistency” in C.-D. Ehlermann; tadsiu,European Competition Annual
2000.., supran 42, pp. 558-559.
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%3 A. P. Komninos, ,Effect of Commission Decisiors.supran 197, p. 1409 fn. 96.
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adopt a decision if a national court has referhedrhatter to the CJEU. The
Commission is still entitled to do so but wouldlstave to compile with the
ruling of the CJEUJ®’

It has also been highlighted, that the Commissibaukl, in line with
Article 4 (3) TEU, only intervene when the resptilgies under the Treaty
require it, otherwise it would discourage the eoéonent at national
level 3°® Kjalbye suggests furthermore that the cases should béetnto
situations where an important policy or enforcemestie is raised, similar
to the one ivan den Bergh Foods

7.2.1.3 Final Positive National Court Judgement and
Envisaged Negative Commission Decision

The third circumstance covers situations whereonaticourts have reached
a final judgement finding EU antitrust provision tnto be infringed
(‘positive’ judgement) and the Commission intertdsfind them to be
violated (‘negative’ decision). The Commission’sway is subject only to
the principle ofres judicatathat applies to the dispute between the parties
themselves, which has been decided once and foy #fle national court’
The situation irMasterfoodsvas similar to the one discussed here, although
the Commission had initiated proceedings beforerethvas a final national
court judgement’® The situation is more complex though, if thera inal
national court judgement. The argument of the Cassion is that the
principle ofres judicatais only applicable between the parties but doés no
prevent it from acting afterwards to ensure coesisy in the application of
Articles 101 and 102 TFE®! The Commission by decision prohibit the
agreement or practice at issue watiga omne®ffect for all market players
except the litigants of the ca¥é.lt has been received with criticism how
the Commission can adopt a decision without infriggthe res judicata
effect of the national judgement. The peculiaraitun could arise where an
agreement would bees judicatabetween a supplier and one distributor
(inter parteg but all other agreements of the network wouldirealid
according to the subsequent Commission deci€fbiihe consequence of
such a contradicting Commission decision would kdme that even though
the national judgement still stands, iés judicataeffect would be rendered
nominal®™* Burrichter argues differently, finding that thees judicata
should not bar the opening of an administrativecpdore because it is
justified by the public interest and its subjectierent from the civil law
case. It is though not possible in a subsequermegdoe to impose fines on

the parties®’®

%7 A, P. Komninos, “Effect of Commission Decisioris.supran 197, pp. 1410-1411.
%8| Kjglbye, “Case C-344/98 Masterfoodsiypran 211, p. 178.
%9 White papersupran 21, para. 102 (2).
370 Case C-344/98/asterfoodssupran 205, para. 48.
371, 0. Blanco (ed)supran 79, p. 79 fn. 65.
:z A. P. Komninos, “Effect of Commission Decisiors.supran 197, p. 1412.
Ibid.
37 bid, p. 1413.
3753, Burrichter, “The Application of Article 81 (8 National Courts...”supran 358,
pp. 541-542.
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The principle ofres judicatais however not an absolute one. The Court has
found in Kiihne & Heitzwhere the duty to give full effect to Union law
prevailed the principle of legal certainty ares judicata®’® Komninosalso
argues that legal certainty, the principle undedyies judicta cannot be
created by a national supreme court’s judgemenfaass Union law is
concerned, as this is the sole competence of tB&JEJ The same issue of
contradicting Commission decisions issued aftanal hational judgement
arose already under the previous enforcement sydtésmenco already
noted then that ‘anges judicatadefence offered by the national legal order
would offend against the precedence due to Eurofigmion] law’.>"® Back
to the CJEU’s jurisprudence ores judicata the Court confirmed its
position inKempter’”® However, those judgements are on the reopening of
administrative decisions and as the Court hel&apferer, those findings
cannot be transposed to the reopening of final godgnts, placing more
emphasis omes judicataand the finality of national judicial proceedintjS.
In Luccini, a case dealing with the recovery of unlawfulestatl, the Court
held that Union law precludes a national ruleres judicatawhich prevents
the recovery of state aid granted in breach of Wraw which has been
found to be incompatible with the common marketifinal Commission
decision®®! However, the situation in state aid is differems the
Commission has the full competence to declare asaneacompatible with
the common market. The ruling can therefore noaygied to the situation
in question. In the more recent cases, the Cograbdresserks judicatain
relation to VAT, holding that a national court cabhmnely onres judicataas
that would undermine the effectiveness of EU VATesi®? Here it has to
be noted though, that the VAT is an area whicluily fharmonised in the
Union and the ruling cannot be applied the situméibhand.

The Court’s case law ams judicatashould be read in line withactortame
1,33 and it could be argued that a national court meyrdquired under
Article 4 (3) TEU to use all its possible meansarder to set aside a
judgement that conflicts with Union law, if thisrdbct is an intolerable
situation for Union law’®*

Another ambiguity is what happens if there are sgbent national court
proceedings with the same litigants for examplthdy are called upon to
enforce the former judgement or eventual new @ralceedings between the

376 Case C-453/08iihne & Heitz NW Produktschap voor Pluimvee en Eief@004] ECR
1-837, paras. 24-28 where the Court establisheddonditions for reopening an
administrative decision.

37T A, P. Komninos, “Effect of Commission Decisioris.supran 197, p. 1415.

378 G. Marenco, “The Uneasy Enforcement of.stipran 318, pp. 619-620.

379 Case C-2/08Villy Kempter KGv Hauptzollamt Hamburg-Jond2008] ECR 1-411.

30 Case C-234/0Rosmarie Kapferev Schlank & Schick GmbE2006] ECR 1-2585,
para. 20.

81 Case C-119/0Ministero dell'Industria, del Commercio e dell'Ayi@natov Lucchini
SpA[2007] ECR 1-6199, paras. 60-63.

%2 Case C-542/08riedrich G. Barthv Bundesministerium fiir Wissenschaft und
Forschung[2010] ECR 1-3189Seealso Joined Cases C-95/07 and C-9@&0@trade SpA
[2008] ECR I-3457.

383 Case C-213/8Fhe Queerv Secretary of State for Transport, ex parte: Faciore Ltd
and otherd1990] ECR 1-2433.

34 A, P. Komninos, “Effect of Commission Decisiors.supran 197, p. 1417.
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litigants3® It is unclear, whether the national court is themnd by Article
4 (3) TEU and Article 16 (1) of Regulation 1/2008 tely on the
Commission decision or give priority t@s judicata Komninosfinds that
the former might be the correct approdthPreeceis of the same opinion,
who also goes a step further and finds that a adigting Commission
decision even has influence on national time bars dppeal and the
possibility ofrestitutio in integrunt®’

The possibility that the Commission issues a degatlecision after the
national court has given its judgement has not besraddressed by the
CJEU, who will have the final word on the issuetlé legality of this
potential situatiorf®®

7.2.1.4 Final Negative National Court Judgement and
Envisaged Positive Commission Decision

The fourth and last hypothesis covers the situattbere the final national
judgement finds the EU antitrust rules to be bredch‘negative’
judgement) and the Commission holding in a decidiwat it does not
violate those rules (‘positive’ decision). The Cormssion has held that it
will not normally contradict in those situationshetwise than as an
intervener on a reference for a preliminary rulurgler Article 267 TFEU,
if any such reference is matfé. It has been suggested that a possible
motivation for this approach might be the CommisSdoroader concerns
over wrong authorisation of anti-competitive agreets than about the
wrong prohibition of harmless rulé®

The Commission has also the power to adopt a @ecisithis situation and
national courts the duty to avoid contradicting themmission decision
according toDelimitis and Masterfoodsand Article 16 (1) of Regulation
1/2003 is all the same true for this circumstance.

What however distinguishes the situation here ftbenone in the previous
chapter, is that it will not affect the natiorrak judicatain practical terms
since the Commission decision is not accompaniednbipjunction>* This
Is as the Commission decision will be only of destiary nature and in the
Union public interest (under Article 10 of Reguteti 1/2003) without
affecting the national court’s judgeméfit.

The losing party of the national court proceedingght however have an
interest in reopening the national court’s judgetmdn case national
procedural law provides for such a possibility, doeirt will then be bound
by Article 16 (1) of Regulation 1/2003 and may natntradict the
Commission decision. Union law nevertheless cabeaitretched so far, in
comparison to the situation described in the previchapter, as to provide a

35 bid, pp. 1414, 1418.

%8 |pid.

%73, Preece, “Masterfoods v. HB Ice Cream Ltdupran 205, p. 285.

38 Seealso 27(3) (2004) WC, p. 326.

%89 White papersupran 21, para. 102 (3).

390 A, Jones; B. SufrifEC Competition Law, Text Cases and Mater{2i804), p. 1026.
31 A, P. Komninos, “Effect of Commission Decisioris.supran 197, p. 1421.
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legal basis for a duty to reopen a final nationdigement if there is no base
for this in the national procedural ruf&s.

7.2.2 Relationship Between Action for
Annulment and Preliminary Reference
Procedure

A national court might decide to refer an issuth®o CJEU, while in parallel
decision of the Commission in the same case isleigdd before the
General Court. It is unclear, what the relationwssn the preliminary
reference procedure and the action for annulmeniidasterfoodsthe
Court of Justice stated that it is for the natiooalirt to decide in a case
whether to suspend proceedings until a definitweigsion has been given in
the action for annulment, or to refer a questiotheoCourt for a preliminary
ruling.3** The Court however continued that the national tebould stay
the proceedings unless it considers that, in theugistances of the case, a
reference to the Court of Justice for a preliminaryng on the validity of
the Commission decision is warrant@dSome authors read the judgement
in the light that national courts should alwaysd#we possibility to refer to
the CJEU®® Other authors interpret the ruling as the natiawairt has the
duty to await the action for annulment and a prelary reference is only
possible in exceptional circumstances, giving tlodoa for annulment
priority before the preliminary referent®. This approach seems justified,
as the Court required a justification if the natibnourt wants to refer the
matter to it.

A preliminary reference from the national courpisssible only within the
limits of TWD Textilwerkg®® which established that parties that failed to
challenge a Commission act under Article 263 TFE&hnot later
circumvent that provision and challenge the sameisd® through a
preliminary reference under Article 267 TFEU. Thgs#nciples do not
apply, if the addressee of the Commission decisasbrought an action for
annulment within the time limits of Article 263 TEE**®

The issue of possible parallel procedures with@J&U and the General
Court has been addressed by ABsmasin its opinion onMasterfoods
formulating a guiding principle to the effect ththie national court is not
obliged to await the outcome of the action for dmant, even if it is
essential, before it makes a reference for a pmeding ruling to the

393 bid, p. 1422.

394 Case C-344/98lasterfoodssupran 205, para. 55.

9 bid, para. 57.

3% 3, O'Keeffe, “First Among Equals...5upran 233, p. 304.

397\, Bartels, “Kooperation zwischen EU-Kommissidh.supran 306, p. 90; L.
Malferrari, “Neues zur Kompetenzverteilung zwisct&@mmission und nationaler
Gerichtsbarkeit auf dem Gebiet des Wettbewerbszuna Verhdltnis zwischen der
Nichtigkeitsklage und dem Vorabentscheidungsvediatnmerkungen zum Urteil des
EuGH in der Rechtssache Masterfoods”, 4 (2001) puB11.

3% Case C-188/9ZWD Textilwerkgsupran 334.

39 Case C-344/98lasterfoodssupran 205, paras. 55, 60.
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CJEU*®|n spite of this, he continues to find that certaircumstances, like
in the case at hand, may require deviating frorh gleaeral principl&°* As
reasons against the admissibility of a preliminaference, he puts forward
that parallel procedures would increase the riskcarfflicting decisions
being handed down or at least the risk of distgrthre procedural rules and
the abuse of legal remedi®8.Additionally, Cosmasfinds the procedure
before the General court more effective as they manew issues of
substance such as the finding and assessmenttsf ¥etereas the review
by the CJEU is limited to the interpretation andeasment of the legality of
legislative and individual acts of the Union instions*%*

His arguments are only partly convincing, as ther@oubt whether there is
an actual risk of conflicting Union court decisidfi$ Article 54 (3) of the
Statute of the CJEW regulates that in case of parallel proceduresrbefo
the Court of Justice and the General Court, bothitschave the possibility
to stay their proceeding. The statute finds a pargkocedure where the
courts are seized of cases in which the same rel&fught, the same issue
of interpretation is raised or the validity of th@me act is called in question.
The Statute also indicates that ‘where the actsoone brought pursuant to
Article 263 TFEU, the General Court may declinagdiction to allow the
Court of Justice to rule on such actioff8.1n the same circumstances, the
Court of Justice may also decide to stay the puiogs before it; in that
event, the proceedings before the General Courtl slwmtinue. The
recommendation for the General Court to declinesgliction in case of an
action brought according to Article 263 TFEU, maywever not refer to the
situation where a Commission decision is challenpet rather to the
possibility of the General Court to deal with aedmsed on its power to
give preliminary rulings. However, since the Statuprovides for
possibilities to solve parallel procedures, cotifig Union court decisions
seem practically very unlikely.

What can be summarised, is that the national cgerterally has the
possibility to refer a matter that is already pegdwith an action for
annulment also to the CJEU, if it regards it aseseary. Otherwise it is may
stay proceedings and await the outcome of the amemtlaction.

7.2.3 National Court Procedures in Several
Member States

A final issue is the risk of conflicting procedurestween different national
courts. Even though it is not a matter affecting thlationship between the
Commission and the national courts in the enforecgnw the Union

400 Opinion of Mr Advocate General Cosmas in Case @&33Masterfoodssupran 205,
para. 39.

“01bid, para. 40.

02 |bid, para. 46.

“%3|bid, para. 52.

404 3See alspW. Bartels, “Kooperation zwischen EU-Kommissidi.supran 306, p. 91.
%% protocol (No 3) on the Statute of the Court otidesof the European Union from
30.3.2010, OJ C 83/210 (hereinafter ‘Statute ofGAEU’).

4% Article 54 (3) of the Statute of the CJEU.
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competition rules, it is of great importance anallsbe analysed briefly.
Neither Regulation 1/2003 nor Regulation 456/1988tain provisions for
such a situation. Therefore, horizontal cooperabetween national courts
in applying Union law will follow the general rulesstablished by the
Brussels | Regulatidfi’, regulating judicial cooperation in the field afit
matters as regards assistance, and recognitioneaftdcement of court
decisions'® The rules onlis pendensand related actions laid down by
Articles 21 and 22 of the Brussels | Regulationutticavoid the risk of
conflicting decisions by different national couepplying Articles 101 or
102 TFEU to the same agreement or praéfitedowever, it has been
argued that Article 21 of the Brussels | Regulat®mnoo narrowly defined
to prevent conflicting decisiols’ That provision applies solely to the
extent that the same cause of action and the santiegpare involved in
proceedings brought before the courts of diffenttracting state®:* For
example, a case that involves a manufacturer asiditditors situated in
different Member States would not be covered bychat21 of the Brussels

| Regulation, despite the fact that the contracawedngements between the
parties would be identical and hence a judgmentesn one of these
disputes cannot be recognised in another disputsugnt to Article 27 of
the Brussels | Regulatidh? This may not only lead to inconsistencies and
conflicting judgements but also allows for forunopping**

It is therefore true, that in future it might beamecessary to further
promote horizontal cooperation between courts dfedint Member
States:™

407 Council Regulation (EC) No 44/2001 of 22 Decem®@00 on Jurisdiction and the
Recognition and Enforcement of Judgments in Cimil €ommercial Matters.

408 E Paulis, “Coherent Application of EC Competitignles...”,supran 42, pp. 406-407.
409 M. Siragusa, “The Modernisation of EC Competitiaaw”, supran 267, p. 452.
4103, H. J. Bourgeois; C. Humpe, “The Commission’siNRegulation 17" supran 147,
p. 46.

“bid, p. 47.

“12|bid, p. 46.

“3K. Lenaerts ; D. Gerard, “Decentralisation of EGn@petition Law Enforcement...”,
supran 28, pp. 326-328.
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8 Conclusion and Outlook

Faced with an inefficient system, the Commissionesged its competition
policy at the begin of the century and as a residtjtrust policy and
enforcement in the EU had undergone major charfidgesnew enforcement
system aims at strengthening the involvement abnat courts and follows
the new governance policies of subsidiarity andedt&alisation. Whereas
subsidiarity might only be applicable as generatitspdecentralisation
became the guiding theme accompanying the char@aspared to the
changes in antitrust law, state aid law has expeee only small changes in
its enforcement. It might be now at a stage, whart#rust law was before
its modernisation. Hence, a major part of the ex@iorent of state aid still
rests with the Commission, who has the sole compet& declare state aid
compatible with the common market. The CommissioState Aid
Cooperation Notice mirrors many of the rules lamdvd for the cooperation
between the Commission and the national courts ha Antitrust
Cooperation Notice. Union State aid law is howdaeking a legal basis for
such a relationship, like Regulation 1/2003 forteunt law.

In the absence of Union rules laying down the adorent of Union
competition rules, Member States apply their owacpdural rules. The
relationship between the Commission and the ndtiooart is based on
general EU law principles like the supremacy ofdsniaw and the duty of
loyal cooperation in Article 4 (3) TEU. To furthgaromote consistent
application of EU competition rules, the Commissiaa primary enforcer,
has introduced a number of (partly new) instruméntse cooperation with
the national courts. As discussed in chapter 3pmsagues occur in relation
to the Commission’s opinion and the intervention amicus curiae
Uncertainty is created due to the lack of procedyualelines laid down for
these instruments and information provided withardgto their effect and
scope. The problems regarding #maicus curiaeintervention are however
limited to the area of antitrust law. The Commissltas reserved itself a
powerful tool withamicus curiagénterventions, where it could theoretically
intervene in any national court proceedings whieeeuniform application of
Union competition rules is at stake. Practicallgce the introduction of this
tool, the Commission has only intervened in a smalinber of cases. It
seemed though, that in the cases where the Conomissiervened, the
national court was willing to follow it. This howewris only a preliminary
impression and in need of further research. Theodoiction of new
instruments as throughmicus curiaesubmissions has been questioned,
with regard to the fact that forty years of appima have shown that
conflicts are far less frequent in practice thaxtideoks would suggeét®
The principles of cooperation and primacy may alyeae sufficient to
resolve possible conflicfe®

Commission decisions, even not a tool regulatireggrélationship between
the Commission and national coupesr se have great influence on national

“>E. Paulis, “Coherent Application of EC Competiti@nles...”,supran 42, p. 403.
“°E paulis, “Coherent Application of EC Competitignles...”, supran 42, p. 403.
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court proceedings and are fraught with uncertanfidhe binding effect of
Commission decisions has been widely discussedgal Idoctrine but the
situation is far from clear. Even the Court’s rglim Masterfoodsdid only
shed little light on the situation. There seem$é¢oa consensus that those
decisions cannot positively bind the national cdaut only oblige it not to
contradict Commission decisions. If looking at #u®pe of what is binding
about a Commission decision, it is unclear if thessantive part is effective
as well. The English courts found to be bound b@oamission decision
only if the parties and the facts of the case vikeesame. This approach
might not be the preferred with regard to consisipplication of EU
competition law, but it seems the better one wheonmes to legal certainty.
Depending on what the binding effect of Commissienisions will be, this
will also decide on the effect it will have on thalicial independence. If
Commission decisions are only binding where thdigmof case and the
facts are the same with the one at the nationaitctle effect on the
judicial independence will be no more than necegssHy however, the
binding effect of Commission decisions will be meeted broadly, this
would seem to intervene more than what can be dereil necessary to
ensure uniform application. This is not only beeatisere is a right for
judicial independence based on the Treaties, tHe &td the ECHR, but it
is also questionable why Commission decisions shbalconsidered better
than national court judgements. There is also & \abument that it might
not be even desirable to have uniform applicatiocompetition rules at the
national level is in all casés’ Even though criticism in the doctrine has
abated about the judicial independence, as lorigess is uncertainty about
the scope of Commission decisions, there is afoisjudicial independence.
When it comes to the parties involved in the natlotourt proceedings,
they are affected by the lack of procedural ruledhe opinion an@micus
curiaeinterventions. The parties may not have the pdggito ‘force’ their
national court to request an opinion. There mayalse procedural lacks
when the court bases its judgement on a Commisgi@mon or amicus
curiae submission without submitting it to the partiehey may further
have no influence on the information or facts ttet court submits to the
Commission, which will be the basis for its opiniaror may they have
possibilities to challenge the opinion or submissian their national court.
Most legal uncertainty may be created through tisk of parallel
procedures and the possibility for the Commissioropen investigations
and issue a decision at any time. The Court haslgleonfirmed the power
of the Commission to issue decisions at any tiniés Ppower stretches even
to cases where there is a final national court gnadgnt. The Commission
can issue a contradicting decision with the reshét, subject to the
possibilities under national procedural rules, grevious national court
judgement will not be enforceable anymore as naticourts have to give
primacy to Commission decisions. This bears anerable amount of legal
uncertainty for the parties.

When looking at the conflicts of parallel procedyrthe magnitude of the
Commission’s powers is brought to another level altidhately questions

4173, S. Venit, “The Decentralised Application of isk¢ 81...”, supran 269, p. 458.
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the quality of decentralisation in antitrust lawisl questionable whether one
can still speak of a decentralised system, whetmma courts have the
power to enforce Union competition rules. Are nadibbcourts still free to
decide? If they are dealing with a case touchingnuU competition law
and they decide not to take into account a Comomnssubmission of any
kind, there is always the risk that the Commissgsues a decision itself,
which undermines the court’s judgement. The Comigniskas not the right
to take away proceedings from a national court,itsufar-reaching rights
come close to such a right.

It seems that the Commission's exclusive competrce application of
the competition rules is contrary to the principlesubsidiarity because it
sometimes prevents files from being handled atntlost effective level. It
has been commented that competition policy as ssiaiot going to be
decentralised, only its enforcement will B&but even that seems doubtful.
If the Commission believes in subsidiarity and aéadised administration
of competition rules, it should accept the logiatefproposal and live with
the results, even if that may mean having to livithvgome decisions it
would rather not hav&? The Commission cannot on the one hand opt for a
decentralised system of such a kind, while on therchand, seek to reserve
itself both the right to intervene at national lete promote its view and
still exercise the prerogative of overturning résulof which it
disapprove§?®

It has been suggested that the enforcement povidhe cCommission are
similar to having its own preliminary reference gedure’** It seems
questionable though if the Commission as admirtisgraauthority and not
being an independent court can provide that.

A next step in the coherent application of EU cotitipg rules that the
Commission has taken into focus is giving bindirfifpa to decisions of
national competition authorities. The Commissicsued a White Paper on
damages actions in 2008 which foresees a numbgiooédural changes of
which the one with the most impact is probablyrttvaduce a binding effect
of Member State competition authority decisions oational courts
throughout the Uniof??

The other question is, if there will be a decermgesl enforcement of EU
state aid rules. The general need for reform inafrea of state aid has
already been expresséd.

“18 Ehlermann, p.380.

4193, D. Cooke, “Centralised Subsidiarity”, pp. 19¢x@d in A. P. Komninos, “Effect of
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