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Summary 

This thesis takes its inspiration from two statements of objections given by 

the Commission of the European Union and compares it with the equivalent 

legal development in the US. The objections hint to the EU judiciary’s 

stance towards standard setting organizations and conduct exclusive to 

standard setting processes. Focus will be given to the development on EU 

competition law under article 102 TFEU and similarities and differences to 

Section 2 of the Sherman act will be discussed. The thesis’ aim is to 

highlight three specific behaviors that have both been acquitted and 

convicted by the US courts and then deduce potential outcomes under EU 

law. The paper analyzes potential outcomes from a legal point of view and 

will also take into consideration relevant economic aspects and theories.  

 

The thesis depicts the differences between the two legislations and 

concludes that the EU approach both could mirror the US approach and be 

of opposite conclusion. It is also concluded how the specific conduct relates 

to established legal rules in the EU and potential possibilities to apply them. 

This is pitted against the possibilities for the specific conduct to avoid 

scrutiny under article 102 TFEU and brings to light consequences of such an 

approach.  

 

Finally the thesis ends with a discussion on how strong protection EU 

competition law provides compared to US antitrust law and presents an 

explanation to why EU law is more suited to address behavior inherent in 

standard setting organizations.    
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Abbreviations 

CEN  European Committee for Standardization 

CENELEC  European Committee for Electrotechnical 

  Standardization  

CJEU  Court of Justice of the European Union 

(D)RAM  (Dynamic) Random-Access Memory 

EPC  European Patent Convention 

EPO  European Patent Office 

ESO  European Standard Organization  

ESS  European Standardization System 

ETSI  European Telecommunications Standards 

  Institute 

(F)RAND  (Fair) Reasonable and Non-discriminatory 

FTC(A)  Federal Trade Commission (Act) 

GC  General Court 

ICT  Information and Communications Technology 

IP(R)  Intellectual Property (Right) 

JEDEC  Joint Electron Devices Engineering Council 

OECD  Organisation for Economic Co-operation and 

  Development 

MS  Member State 

 

TFEU  Treaty on the Function of the European Union 

SSO  Standard Setting Organization 

WTO  World Trade Organization 

SSNIP  Small but Significant and Non-transitory 

increase   In Price 

(W)CDMA  (Wideband) Code Division Multiple Access 
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1 Introduction  

Competition law is a constant evolving area and is perhaps one of the most 

developed principles of the Internal market and its protection. Since its 

introduction article 81 and 82 EC, and later article 101 and 102 TFEU, have 

evolved to incorporate a more economic approach adopting efficiency 

defenses and objective justifications. The primary aim of developing the EU 

competition law has been to unify the European market. To accomplish this, 

the Commission of the European Union has constantly tried to find new 

abuses under the rules and applied new assessments to create a fair and 

competitive market. Perhaps one of the most developed and debated 

elements is the assessment of abuse and how it incorporates economic 

methods and its importance to markets with a high degree of innovation, 

such as markets relying on standard setting organizations. 

The Commission’s decisions and statements and later the cases of the EU 

judiciary often leave big wakes in their conclusions, while searching for new 

abuses. The wording of article 102 TFEU is non-exhaustive and places no 

real limit to the ability to be applied to numerous scenarios. Indeed when 

applied to undertakings that use IPR to strengthen their position or gain 

leverage over competition these companies might find themselves in a 

situation where the Commission considers them dominant and the use of 

such lawfully gained rights are excluding competitors or damaging the 

competitive climate. 

 

Competition law applied to the behavior of undertakings in standard setting 

organizations has seen very little development. To date there has been no 

explicit case dealing with conduct in a SSO environment. The Commission 

has issued statements of objections, which in turn never developed to a 

decision or case. Cases concerning the use of IPR and competition law have 

been dealt with outside SSO environment and has sometimes allowed for 

certain restrictions in relation to article 102 TFEU. Across the Atlantic the 

US development has been different. There the US courts have applied their 
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antitrust legislation to exclusively conduct unique to SSOs with both 

success and adversity.  

1.1 Purpose 

The purpose of this thesis is to analyze the application and the possibilities 

of application of the theory of abuse of dominant position present in EU 

competition law to specific conduct inherent in standard setting 

organizations. The thesis aims to evaluate the result of applying article 102 

TFEU to such behavior. Parallel to this an examination and analyzes of the 

same actions will be done under the more developed US antitrust law.  

1.2 Method 

In order to explain the specific subject matter the economics and logics 

behind standard setting organizations will be detailed. It will analyze the 

inherent dangers against competition and will focus both on legal and 

economic theories. 

In order to establish the current state of law in both the EU and US a 

traditional legal method will be used. To achieve the objective of the thesis 

an analogical application of current relevant case law and legislation from 

the EU on the specific subject matter will be the done. This is done in order 

to understand how the EU judiciaries conceptualize legal problems and 

solve issues with regard to competition law and the perseverance of the 

internal market. Accordingly the primary source will be jurisprudence from 

the EU courts and legislation from the EU. Because of the lack of case law 

related to the specific subject matter doctrine will be relied on to 

compensate for this. The US analysis will focus more on jurisprudence, 

being of common law tradition and having a much more developed range of 

case law related to the specific subject matter.  

A comparative analysis between the EU and US legal systems will be done 

to draw attention to potential similarities or differences. A more in dept 

discussion of how the EU legal system should or might evolve concerning 
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the specific subject matter will follow using primary legal theories but will 

also incorporate economic methods and arguments. 

The materials used will contribute to give a connection between the 

different focus points of the thesis and help explain scenarios and problems 

not yet addressed by the EU judiciary. 

1.3 Delimitation 

Conduct within the context of an SSO raises a myriad of legal problems and 

for a full assessment it would be necessary to detail every aspect of both 

patent law, on national and EU level, and EU competition law. However 

such an extensive review is not necessary for the purpose of this thesis. The 

issue is to discuss the concept of specific abuses applied to conduct in a 

standard setting environment, together with the development in the US. The 

US antitrust legislation is much more developed and will be narrowed down 

to an explanation of relevant situations that have appeared in both legal 

systems. The choice of standardized industry is based on the importance of 

standardization to that industry and its appearance in both legal systems.   

Although an economic consideration is given in the thesis it will be limited, 

this being a paper in law and the issue of standard setting economics is far 

too vast to be covered here. The issue will be highlighted through article 

102 TFEU and the concept of abuse of dominant position and interact with 

patent law to the extent it affects the undertakings conduct. No in depth 

explanation will be given to the patent regulations present in the EU, and the 

general effort will be aimed to describe the fundamentals. This thesis 

ultimately is limited to the use of patents in a standard setting environment 

and how such a conduct may be affected by the concept of abuse of a 

dominant position. In order to discuss this concept it is appropriate to pay 

attention to the most developed legal area, which is the US courts’ progress. 

The limitations chosen are logical, a wider scope would demand a more 

complex analysis of both legal and economical aspects and would limit the 

attention given to respective focus points.  
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1.4 Disposition 

The thesis will start with an explanation of the economics and 

characteristics of standard setting organizations. It will provide a brief 

understanding of what standard setting organizations try to accomplish. 

Following, the present state of law in EU patent and competition law will 

follow.  This will be a general overview of the most basic and fundamental 

aspects of the respective field of law. The descriptive part of the thesis ends 

with a review of how the EU courts have applied competition provisions to 

the use of IPR. The thesis focuses on the use of patents, which amount to 

abuse of dominant position, in a standard setting environment. A 

walkthrough with previous jurisprudence connecting the two areas of law 

will serve to give the reader an understanding of the EU judiciary’s 

viewpoint on the matter.  

Following chapter will detail the specific conduct examined in the thesis. It 

will outline the Commission’s statement of objection and will also discuss 

the inherent dangers against competition found in SSOs. This will be 

followed by a chapter detailing both the US antitrust law and the US court’s 

approach to the subject matter. Concluding the thesis will be a conclusion 

divided in two parts. The first part will address differences and similarities 

between the US and EU legal systems. This comparative analysis will cover 

differences both present in the legislations discussed and its application to 

the specific conduct. This will be followed by a discussion concerning only 

the future application of 102 TFEU by the EU judiciary to the specific 

conduct. This part will incorporate both a legal and economical analysis, 

focusing on the consequences of potential rulings. The order chosen serves 

to introduce the reader to the necessary elements present in a standard 

setting environment and later introduce the specific conduct and the US 

approach. 
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2 Standard Setting 
Organizations analyzed 

2.1 The Economics and Characteristics 

Developing and providing a common design for a specific product or 

process is the purpose of a standard.
1
 Standards are common in markets 

where compatibility and interoperability are essential; the standards agreed 

upon cover various issues, ranging from product size to technical 

specifications.
2
 If standard agreements are accurately implemented they 

benefit both companies and consumers by economic efficiencies.  The 

compatibility and interoperability created is essential for many industries, 

this can be seen especially in the IT, telecom and the general network 

industry. OECD has defined these types of industries as a combination of 

manufacturing and service industries.
3
In order for the industry to operate 

successfully there is a need for customers and consumers around the world 

to connect, interact and enjoy the benefits from such technologies without 

having to switch between products and brands. To this end it is therefore 

especially important for these types of industries to develop products that 

interoperate with each other through technical standards.  

The benefits are not only limited to customer and consumer advantage. 

Standard agreements on technologies also create means for companies to 

advance technologies with reduced risks and to market them faster. Without 

standards a risk arises for companies were they’d have to choose one of 

several available technologies without any insurance that the selected 

technology would not become redundant. Customers and consumers could 

hesitate to buy a product until a de facto standard emerges which would put 

other potential technologies at a disadvantage and render them obsolete. 

                                                 
1
 H Hovenkamp, Standards Ownership and Competition Policy (2007) 48 Boston College 

Law Review 87. 

2
 Guidelines on the applicability of Article 81 of the EC Treaty to horizontal cooperation 

agreements, OJ [2001] C-3/2, para 159.  

3
 OECD, Measuring the Information Economy Available (2002), p. 19. 
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Consequently the economic benefits for undertakings of standardization are 

to develop platforms that unite companies through standard technologies, 

diminishing the risk of losing out to a de facto standard. This effect is 

transferred to the competitive climate and may stimulate the price setting. 

Narrowing down a technology to one standard increases the substitutability 

between the products that the undertakings produce and thus a lower price 

will be set by companies. 

Initially the standard will not reap these benefits; it must be widely 

employed before it pays off. However, the selection of a technology for a 

standard diminishes the number and variations at the standardized level. 

Accordingly non-complying technologies or products will find it hard to 

stay on a market that is subject to standardization with sufficient sales or 

even compete with the standardization because of inferior technology. 

Consequently undertakings that possess IPRs that are essential to the 

standard could find themselves in very strong positions and enhanced 

market power. Such a position could, unless restricted, be easily abused in 

their newly gained licensing power. Thus while standard might benefit 

competition it also has the potential to restrict it through the reduction of 

inter-technology competition. Consequently the standardization process on a 

market must be kept at an appropriate level in order to avoid “over-

standardization” which would lessen competition.  Consumers have 

different preferences and therefore product differentiation is still 

important.
4
In its guidelines the Commission stated, “Agreement on 

standards should cover no more than what is necessary to ensure their aims, 

whether this is technical compatibility or a certain level of quality”.
5
A 

balance must be attained, however this has proven difficult. The competition 

authorities would have to determine the scope of the standard, which would 

force them to rule on the technical subject matter. Therefore such decisions 

                                                 
4
 H Hovenkamp, Standards Ownership and Competition Policy (2007) 48 Boston College 

Law Review 87 
5
 2001 Horizontal Cooperation Guidelines, para 173.  See also Communication from the 

Commission. Guidelines on the applicability of Article 101 of the Treaty on the 

Functioning of the European Union to horizontal co-operation agreements. OJ (2011) C-

1/14. Para. 308. 
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have been limited in their appearances since they extend beyond the 

competence of the authorities.
6
 

2.2 Open Standards 

Open standards is the most commonly used concept of standardization, 

however no fixed definition has emerged, i.e. its meaning is not 

unanimously shared. Doctrine have defined open standards as “a public 

available technical specification that is developed or approved/ratified and 

maintained by a consensus-based process in a voluntary, market-driven 

standards setting organization that is open to all interested and qualified 

participants, and for which any patent rights necessary to implement the 

specification are made available by those developing the specification to all 

implementers on reasonable and non discriminatory terms (with or without a 

royalty or fee)”.
7
 The WTO has established a similar meaning to the 

definition. In The Agreement on Technical Barrier to Trade the WTO 

committee establishes guidelines for both governmental and non-

governmental industrial undertakings that govern good practice. This 

practice entails the bodies to make use of voluntary standards.
8
 

Indeed there seems to be an increasingly general understanding of the 

definition of open standards, and currently over 100 countries have adopted 

the WTO definition and it is used by more than 200 standard setting 

organizations. 

In the context of EU there exist three formal acknowledged SSOs, known 

and referred to as ESOs. These are the CEN, CENELEC and ETSI.
9
These 

are complemented by national standards, which are each recognized in their 

respective MS.  Together they are governed by the European 

                                                 
6
 H Hovenkamp, Standards Ownership and Competition Policy, (2007) 48 Boston College 

Law Review, p. 108-110. 
7
 J Markwith, Key Intellectual Property Issues in Acquisitions Involving Open Source 

Software,  (2008) 14(2) Computer and Telecommunications Law Review, p. 45- 47  

8
 The Decision of the Committee on principles for the development of international 

standards, guides and recommendations with relation to article 2, 5 and annex 3 of the 

WTO/TBT Agreement.  

9
 European Committee for Standardization; Comité Européen de Normalisation 

Électrotechnique; The European Telecommunications Standards Institute 
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Standardization System (ESS) enshrined in Directive 98/34/EC of the 

European Parliament and of the Council of 22 June 1998. The directive 

enables cooperation and transparency between the SSOs and the 

Commission. Of note is that the ESOs are regarded as bodies of the Union 

and considered to pursue an objective of general interest to the EU. 

However, these organizations and the corresponding legislation have faced 

the problem of outdating, this is particularly the case in the IT sector where 

the technology is developed at a much faster pace than the legislation can 

develop. A large part of established standards, such as HTTP, HTML and 

Wi-Fi have been developed by non-formal SSOs. Thus the Commission 

presented a White Paper, detailing suggestions on how to modernize the 

regulation governing standardization policies.
10

 In order to establish a set of 

principles to guide SSOs and their conduct the Commission developed a list 

of attributes they should work towards. This list addresses the issues the old 

regulation failed to cover. It enables non-formal SSOs and their resulting 

standard to be covered by the same rules and ensures that the necessary 

procedures are applied to them as well as to formal SSOs. The list favors an 

openness of the standardization process and its resulting standard. 

Accordingly an SSO process occurs within a non-profit-making 

environment with open decision-making. The process shall also be 

accessible at any stage of development to relevant stakeholders. It shall also 

be accessible to all parties that might be interested in full transparency 

regarding information and activities. A resulting standard should be made 

available for public implementation and use at reasonable terms for a 

reasonable fee or free. Essential IP to the implementation is licensed on 

FRAND terms, such terms include free licensing if the IPR holder wishes it. 

The resulting standard should also, if possible, be performance oriented 

instead of design or descriptive.  Standards should not distort the global 

market and should maintain the capacity for implementers to develop 

competition and innovation based upon the resulted standard, thus guarding 

                                                 
10

 Commission White Paper, “Modernizing ICT Standardisation in the EU—The Way 

Forward”, COM(2009) 324 final. 
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the competitive climate.
11

The list has naturally drawn much attention from 

affected industries. It is far reaching in its attempts to open up standards and 

might even be regarded as controversial in its attempts to direct the 

organization and structure of SSOs and their use of IPRs. Though not a 

legislative act, the Commission is at work with developing a legislation that 

will have elements of the White Paper as its foundation.  

 

2.3 Defining FRAND 

It will be recalled that the success of a standard is dependent on it being 

widely implemented, i.e. it must be easily accessible for parties that might 

draw use of the standard. Since IPRs are essential to standards its holders’ 

intentions to make them available to implementers often determine the 

availability and thus success of the standard. The Commission has published 

a report that urge SSOs to warrant policies that are advantageous to 

innovation and use of their IPR. The Commission stresses the importance of 

finding the right balance between the rights of IPR owners and the interests 

of the users of standards.
12

The EU has a strong policy regarding the 

availability of IPR. Through the well developed case law and expansion of 

the Competition provisions in the treaty the EU judiciary have often opted 

to require essential IPR be made available so that affected parties can use 

them. Accordingly, interested parties can use this to implement standards 

and get access to protected technology. This has in turn created FRAND 

licensing, i.e. IPRs become available on fair, reasonable and non-

discriminatory terms. This is the most commonly used licensing method 

when the SSOs don’t use royalty-free licensing, which is predominant in the 

IT and software industry.
13

 

                                                 
11

 Ibid at p. 4–6. 

12
 Report of the Expert Panel for the Review of the European Standardization System 

(EXPRESS), Standardization for a competitive and innovative Europe: a vision for 2020, 

EXP 384 final (2010), p. 16–17.  

13
 Ibid. p. 18. 
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Formal SSOs often require members of the standardization process to 

disclose any patents in their possession that might be essential to the 

standard. This is combined with a binding commitment to license said IPR 

on FRAND terms. This is done in order to avoid so called patent ambushes, 

where an undertaking conceals an essential IPR in order to demand high 

licensing prices when the standard is set and the organization has locked in 

on a certain technology. The FRAND method has been appreciated where 

SSOs benefit from the inclusion of certain IPR or certain undertakings in its 

organization and there otherwise would be a risk that such actors would not 

join if the licensing were to be royalty-free.  There exists however no 

definition of what FRAND licensing should be, on what terms and how high 

an undertaking can set the fee. What is clear is that an undertaking with 

essential IPR ends up in a very strong position. Depending on their previous 

market position they might become either dominant or super-dominant.  
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3 EU Patent Law 

3.1 Economics behind patents 

Standard settings can occur in all types of industries but it will be recalled 

that it is particularly common in IT, telecom, and network sectors. Not 

depending on the type of industry, SSOs relies heavily on technology 

advancement and the companies involved depend in turn on patent 

protection for their innovations and products. This is more so in industry 

sectors that have high product costs, measured in both time and capital, to 

establish the product on the market.  Thus many companies that might 

utilize and be members of SSOs are dependent on the core functions of 

patent protection. Benefits of patent protection is not limited to undertakings 

and the incentive to innovate, it entails a requirement on the patentee to 

make all necessary information regarding their innovation available. Thus it 

entails an advantage for society; the knowledge becomes available as a 

whole.  

Accordingly, protecting an undertaking’s technology or product is a way for 

governments to encourage companies to develop new and better products 

for society, while guaranteeing a protection for the time involved in 

developing it. How far such a protection should extend has proven difficult 

to determine. There is no general theory on the scope of protection; doctrine 

argues that the underlying problems of different subject matters and 

industries make it excessively difficult to narrow it down.
14

 Another 

dilemma is that patent protection is subject to national law i.e. it falls 

outside the scope of harmonization. Accordingly this could lead to different 

interpretation by different jurisdictions.   

3.2 Patents in the EU 

Today one cannot obtain one patent that would be valid in the entire union. 

Undertakings have instead three options when applying for a patent. 

                                                 
14

See generally, L. Bently and B.Sherman, Intellectual Property Law, (3d edition) 2009, 

Oxford University Press. 
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i) Applying at the patent offices in all member states. 

ii) Apply at the European Patent Office (EPO). Would such a patent 

be granted they are called European Patent. 

iii) Applying the Patent Cooperation Treaty. The undertaking 

chooses a patent authority from one member state and applies for 

patent there. This office is called receiving office and they in turn 

transmit the application to other member states designated by the 

undertaking. 

Although the latter two alternatives are designed to make the process easier 

for undertakings the patent still has to be validated by all patent authorities 

in the member states they wish to be granted protection for.  The lack of 

harmonization of a single EU patent creates difficulties in patent litigation. 

Since the patents are granted on a national level they must be enforced by 

proceedings in national courts, creating unnecessary costs for the 

undertakings.  

The European Patent is governed by the European Patent Convention 

(EPC). This convention is regarded as an intergovernmental treaty and not 

part of the European Union.
15

 It entails provisions detailing when a patent 

will be granted in the EU. Article 52 outlines the conditions an innovation 

has to fulfill in order for it to be patentable. According to 52(1) a patent will 

be granted, “for any inventions, in all fields of technology, provided that 

they are new, involve an inventive step and are susceptible of industrial 

application.”
16

Further, the invention need to fulfill three requirements for 

the patent to be granted. The first step is entailed in article 54; accordingly 

an innovation has to fulfill a novelty requirement. Thus an invention must 

be regarded as state of the art.
17

 If the invention can be regarded as prior art 

the patent will be granted, i.e. if the invention has become available to the 

public prior to the patent application it is not regarded as state of the art and 

thus not patentable.
18

The concept of prior art is designed to be 

                                                 
15

 L. Bently and B.Sherman, Intellectual Property Law, (3d edition) 2009, Oxford 

University Press, p. 341.  
16

 EPC Article 52 para. 1. 
17

 EPC Article 54. 
18

L. Bently and B.Sherman, Intellectual Property Law, (3d edition) 2009, Oxford 

University Press, p. 371.  
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exceptionally broad to cover all matter, which are patentable. This 

requirement entails a risk for the undertaking. A patent could be granted but 

later be withdrawn or deemed unenforceable because prior art was 

discovered after the patent was granted. Secondly the product or technology 

must contain an inventive step.
19

 According to the EPO an analysis of 

whether an innovation contains an inventive step should be based on 

objective, economical and transparent processes, resulting in the “problem-

and-solution approach.
20

 According to this method a patent is a solution to a 

problem and the test that is applied by the EPO is determining if the 

invention solving the problem is obvious to the person skilled in the art.
21

 

Before granting a patent one must determine the technical field the 

innovation belongs to. After this is done the examiner assesses whether 

there is an inventive step by deciding what the closest art is. This is done in 

order to compare the solution given to address a problem and compares it 

with the closest prior art. Lastly the innovation must be susceptible for 

industrial application.
22

 Accordingly the innovation must be able to be used 

or made in any kind of industry. The concept of industry has been 

constructed to be broad and is not dependent on profit.
23

  

It will be recalled that there is no complete harmonization in patent law that 

can be enforced by the EU judiciary. The Brussels I Regulation makes up 

the current available framework
24

together with the IP Enforcement 

directive
25

.  The statutory frameworks is not equipped to address cross-

border injunctions and are prone to delay proceedings for undertakings, or 

used as strategies to intentionally delay proceedings. The lack of 

                                                 
19

 EPC Article 56. 
20

 L. Bently and B.Sherman, Intellectual Property Law, (3d edition) 2009, Oxford 

University Press, p. 371.  
21

 Ibid. 
22

 EPC Article 57. 
23

 L. Bently and B.Sherman, Intellectual Property Law, (3d edition) 2009, Oxford 

University Press, p. 371. 
24

 Council Regulation (EC) No. 44/2001 of 22 December 2000 on jurisdiction and the 

recognition and enforcement of judgments in civil and commercial matters (Brussels I 

Regulation), OJ L [2001] C-12/1. 

25
 Directive 2004/48/EC of the European Parliament and of the Council of 29 April 2004 on 

the enforcement of intellectual property rights (Enforcement Directive), OJ L [2004] C-

157/16. 
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harmonization inevitably creates additional problems, such as a multitude of 

litigations for one innovation. These problems are both unnecessary and 

costly for the undertakings and national judiciary, creating different 

outcomes addressing the same innovation with no possibility for 

consolidation of the judgments. Article 22(4) of the Brussels I Regulation 

empowers the national courts of the member states with exclusive 

jurisdiction if a patent is registered within their jurisdiction. Accordingly 

this might lead to a wide variety of results by different national courts; some 

might be in favour of an infringement while some might not find one.  

However, both the Commission and the Council promotes the idea and 

concept of a common European patent system with conjoint enforceable 

patent rights and an EU patent court. To this end they have published a 

suggestion establishing a Union patent system.
26

 

                                                 
26

 Proposal for a Council Regulation on the Community Patent (Working document of 30 

October 2009 (15149/09) of the Council of the European Union) with references; Draft 

Agreement on the European and Community (EU) Patents Court and Draft Statute, 

Working Document (7928/09) of 23 March 2009 from the Council of the European Union. 
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4 EU Competition Law 

This chapter will be dedicated to give a general overview and explanation to 

the EU competition law system. It will be devoted to provide the law as 

interpreted by the EU judiciary and will be complemented by established 

doctrine.  

4.1 Article 102 TFEU 

“Enterprises holding a significant market power should receive considerable 

scrutiny by competition authorities. From an economic perspective, firms 

that dominate a market have the kind of economic power that normally 

reduces efficiency because there are no competitive pressures to prevent the 

dominant firms from raising prices and reducing output”.
27

 

 

Article 102 TFEU safeguards the internal market by prohibiting companies 

from conducting unilateral abusive behavior. For an abuse of a dominant 

position to be established the following requirements must be shown; that 

the undertaking is dominant in a given market; that the scrutinized company 

abused its position; the abuse had an effect on trade between Member 

States; and that no objective justification for the abuse is applicable.
28

  

The provision further provides a list of four types of conducts that infringe 

the competition rules.
29

 This list is however not to be regarded as an 

extensive catalogue of abuses according to settled case law.
30

 

 

4.1.1 Liability under article 102 TFEU 

A company needs to be in a dominant position in order to incur liability 

under article 102 TFEU. According to the CJEU in the landmark case 
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United Brands this has been defined as occupying a position of economic 

strength enjoyed by an undertaking which enables it to prevent effective 

competition being maintained in the relevant market by giving it the power 

to behave to an appreciable extent independently of its competitors, 

customers and ultimately of its consumers.
31

 The CJEU has further stated 

that two or more undertakings have a jointly dominant position if they are 

able to adopt a common policy on the market and to act to a considerable 

extent independently of competitors, customers and consumers, and 

significantly impede effective competition in a relevant market within the 

EU. Accordingly the concept is made dependent on the products or services 

in relation to other substitutable products or services on the relevant market 

and the position of the company and its competitors on the market.
32

  

Thus the first important inquiry is to establish the relevant market, by 

examining the geographical market together with the product market. This is 

combined with the particular features of the market structure as such, i.e. the 

concerns about the competitive climate in the market.  

The product market is distinguished by defining the interchangeability or 

substitutability of products or services from the consumers’ or buyers’ point 

of view. This analysis consists of examining the characteristics, prices and 

intended use of the products in question.
33

 The scrutiny enables one to 

conclude whether the product or service is sufficiently distinguished from 

neighboring markets. The methods devised to determine the product market 

are becoming more influenced by economic theories. This can be seen in the 

“SSNIP-test”
34

 which seeks to identify the smallest relevant market within 

which a hypothetical monopolist or cartel could impose a profitable 

significant increase in price. 

The geographical market is best described as an area in which the conditions 

of competition applying to a specific product or service are equal for all 
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actors. Article 102 TFEU defines the geographical market as “the internal 

market or in a substantial part of it”. Accordingly, a dominant position can 

be held within the entire internal market of the EU or a specific part of it. 

Clarification can be sought in the jurisprudence of the Court. According to 

the CJEU in United Brands five member states were held to constitute a 

substantial part of the internal market.
35

 The Court concluded that the 

geographic market comprises the area in which the undertakings concerned 

are involved in the supply and demand of products or services, in which the 

conditions of competition are sufficiently homogenous and which can be 

distinguished from neighboring areas because the conditions of competition 

are appreciably different in those areas.
36

The rulings of the Court are vague 

at best and do not provide any concrete guidance as to what size constitutes 

a substantial part of the internal market. This can be seen in case law where 

the EU authorities held that a major port coupled with a route and a major 

airport can constitute a substantial part of the internal market.
 37

 

4.2 The Concept of abusive conduct 

According to article 102 TFEU establishing dominance on the relevant 

market is not in itself enough to find an infringement. Instead the focus of 

the analysis shifts to examine whether there is any abusive behavior of the 

undertaking. Abusive conduct according to article 102 TFEU has been held 

by the CJEU as an objective concept. It is a specific behavior of an 

undertaking in a dominant position that affects the structural integrity of a 

market. As a result of said action and the presence of the dominant 

undertaking, the degree of competition is weakened and by other methods 

different from those conditioning normal competition in products or services 

on the basis of the transactions of commercial operators, has the effect of 

hindering the market or the growth of that competition.
38
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The theory of abuse has been extended by the CJEU in its case law; in 

Michelin v. Commission the Court stated that the concept could actually 

limit the exercise of competitive strategies for dominant firms. According to 

the Court the obligations imposed by article 102 TFEU held that in specific 

circumstances, undertakings in a dominant position may be deprived of the 

right to adopt a course of conduct or take measures which are not in 

themselves abuses and which would be legal if conducted by an undertaking 

in a non-dominant position.  In the same case the CJEU expanded the 

concept of affecting trade between Member States. Accordingly if a 

dominant company obstructs access of new competition on the relevant 

market, it does not make a difference if the conduct is confined to a single 

Member State as long as the conduct taken could be capable of affecting 

trade and competition within the internal market. The criterion of affecting 

trade between Member States is satisfied once the abusive conduct of a 

dominant company could be capable of affecting trade between Member 

States.
39

 Consequently, there is no requirement that the abusive behaviour is 

in fact noticeably affecting trade.
40

 An abuse directed to third countries 

could be still be caught by Article 102 if it has an effect on the structure of 

competition between Member States.  

The vague definition of abuse provides no precise point of reference or 

method for identifying the limits of article 102 TFEU. The CJEU has held 

that a combination of the acquisition of IPR and excessive pricing could 

amount to an abusive behaviour if the IPR is used to try to eliminate 

competition.
41

 Another abusive conduct is margin squeeze, which could 

have an exclusionary effect on competition.
42
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4.3 The Special responsibility not to 
distort competition 

Article 102 TFEU suggests that an undertaking will only infringe the 

provision if it is in a dominant position and that position is abused. The 

provision does not make any precise reference to different types of 

dominance; however from the theory that abuse is an objective concept the 

CJEU has developed the notion of special responsibility. This is conferred 

on all companies that are considered “super-dominant”, i.e. companies with 

a very high market share percentage.
43

It will be recalled that the base 

concept of article 102 TFEU suggests that as long as a dominant 

undertaking acts within the boundaries of competition on the merits it will 

not be scrutinized under the provision. The special responsibility doctrine 

has however placed a more burdensome or comprehensive obligation on 

affected undertakings not to undertake certain course of 

conduct.
44

Accordingly an action might be regarded as abusive if the 

outcome is that the dominant undertaking is able to strengthen its dominant 

position on the market because that would inevitably diminish competition 

on the market as a whole, since the company has such a large market 

share.
45

The CJEU supports the doctrine from previous competition 

conditions, which holds that the function of competition is an overarching 

goal. The ability to compete is thus severely reduced for the “super-

dominant” company, i.e. they are not allowed to take any actions that would 

increase their market share.  This doctrine has also been applied to 

undertakings that are active in a monopolistic or oligopolistic market.
46

Thus 

there is a difference between different types of dominance, a company can 

therefore be held responsible for abuse even if the action would normally be 

within competition on the merits, and they are only allowed to maintain 

their current position on the market, not to strengthen it. 
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4.4 Exclusionary and exploitative abuses 

There are two types of abuses covered by article 102 TFEU, exclusionary 

and exploitative practices. Exclusionary conduct was first brought up in the 

landmark case of Hoffman La-Roche and it consists of a dominant firm 

which seeks to use its market power to impact and change the structure of 

the market by excluding competitors and thus weakening the competitive 

environment. There exist a number of ways to do so, the dominant 

undertaking can raise costs for its competitors, refuse to deal with other 

undertakings or deny them access to essential facilities.
47

 While the wording 

of article 102 TFEU suggests that it is primarily aimed at exclusionary 

conduct it also incorporates exploitative actions. Inferring unreasonable 

terms or conditions or charging unwarranted prices these types of abuses are 

often aimed directly at the customer or consumer. These actions are often 

done in combination; by successfully implementing an exploitative strategy 

the dominant undertaking is in a better position to exclude other competitors 

and thus weakening the competitive environment on the market.  The 

landmark case of Michelin I
48

 is often considered the strongest statement 

made by the CJEU concerning exclusionary behavior. It summarizes 

previous jurisprudence and creates a clear statement detailing the broad 

application of article 102 TFEU. From this statement three important 

elements can be deducted.   

The first rule targets actions that will create structural weaknesses in the 

internal market.  Thus it prohibits actions by a dominant undertaking that 

would drive out existing competitors or denying entry for potential 

competitors. Such action will be viewed as prima facie abuse by the EU 

judiciary.  

The second ruling places a burden of proof on the Commission to show that 

the methods used to achieve exclusion are different from those governing 
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normal competition on the basis of traders’ performance.  Of note is that this 

is not to be confused with normal commercial practice.
49

  

The last rule is the nature of evidence that is required to establish that an 

undertaking is interfering with the competitive process. The CJEU applies a 

per se interpretation to article 102 TFEU in order to act preventively. 

Accordingly it is sufficient to show that the action gives rise to a risk of 

eliminating or impairing effective competition on the market.  

4.5 Objective Justifications 

Objective justifications are a concept established by the EU judiciary and 

give dominant undertakings a leeway to defend against article 102 

TFEU.
50

The concept distinguishes between an abusive action by a dominant 

undertaking and conduct related to commercial interests of the same.
51

 It has 

also been know to include the principle of proportionality.
52

 According to 

the EU judiciary the concept of objective justification is divided into two 

categories. The justification is either seen as considerations built purely on 

objective factors that are beyond the control of the undertaking, these factors 

in turn makes it more difficult for competitors or it affects the competitive 

climate on the market as a whole. However since it is not constructed by the 

dominant company it will not be scrutinized under article 102 TFEU. 

Secondly the CJEU has also interpreted the justification as a public policy 

consideration. This includes, but is not limited to, situations that fall under 

article 102 TFEU and Service of General Economic Interest.
53

  

The application possibilities provided by the CJEU are fairly narrow. The 

case law of the Court limits the application possibilities and a clear-cut 

definition has not been developed, and it does not incorporate any 
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arguments for efficiency, meeting of competition and necessity. This makes 

it impossible for dominant undertakings to respond to aggressive 

competitors that are not dominant and might use strategies that would be 

considered abusive if they were dominant.
54
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5 Competition law and 
Intellectual property rights 

Competition law has often limited the rights granted by intellectual property 

law.  This section will be devoted to giving a brief and general overview of 

the relationship between the two fields of law as interpreted by the EU 

judiciary. The explanation will be focused mainly on patent law because of 

its relevance to Standard Setting Organisations. 

5.1 Dominance and Intellectual property 
law  

The standard approach by the CJEU has always been that the possession and 

exercise of IPR does not automatically amount to a dominant position 

within the meaning of article 102 TFEU.
55

 Thus, exclusive IPR are not 

equated with dominance. It will be recalled from the previous chapter that 

the EU judiciary uses established methods to assess dominance. When 

applied to undertakings with IPR the EU judiciary have narrowed the 

definitions of the markets and thus found undertakings with a high market 

share or control, this has been evident in a number of landmark cases. In 

Tetra Pak II, the CJEU found Tetra Pak to control 92% of the non-aseptic 

milk cartons market.
56

 Similar in both Magill and IMS Health the EU 

judiciary concluded that the undertakings were dominant and that they held 

de facto monopolies in the markets related to their IPR.
57

 It will be recalled 

that a high percentage of market share is often not in itself adequate to 

establish dominance. The Commission regard the market share as a 

preliminary indication to judge whether a company is dominant on a market. 
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They also examine the dynamics of the market, product differentiation, 

barriers to expansion and entry.
58

 

Intellectual Properties add a new angel when analysing actual and potential 

competition. The protection afforded by IPR to a product or technology 

affects the possibilities of substitution, both actual and potential. Thus, one 

must examine if the IPR protection constitutes a real barrier to entry and 

creates obstacles to competition. This is done by closely examining the 

existence of actual competition on a given market, i.e. by investigative 

market share and the power of the competitors. If there is product 

substitutability one needs to investigate the real possibilities of substitution. 

First mover advantage, brand name and distribution system increase 

dominance and may impede competing undertakings and their products in a 

primary market. An IPR can be associated with a dominant undertaking 

enjoying market power deriving from factors in addition to the IP protection 

against copies. In the AstraZeneca case, the company occupied a large 

portion of the market and its product Losec was the first of its kind. 

According to the Court Losec could compete with older medications but 

these could not compete with Losec. AstraZeneca was protected by its 

patent and brand name but its position as first mover and its financial 

resources were equally important in enabling AstraZeneca to gain almost 

total control over the market for treating gastric ulcers. It was established 

that the company was dominant by virtue of both its high market share and 

its position on the market. Furthermore, the General Court stressed that 

AstraZeneca increased its market power by using their patent protection as a 

means to pressure competitors to agree to unfavourable patent settlements.
59

 

 

If an undertaking has an unusual high market share, close to 100 per cent, 

potential substitutes must still be assessed. This will be done against the 

background of the dominant company’s IPR, i.e. how much does the 

protection granted bar entry for competing undertakings. Thus, IPR acts as 
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an amplifier for barriers to entry to potential competitors and will therefore 

contribute to the market share and position of an undertaking.  

De facto monopoly occurs when the IPR itself acts as a barrier to entry. This 

was the case in the Volvo Veng
60

 case, where design rights prevented all 

forms of substitution.  

Intellectual property rights can also strengthen the dominance of 

undertakings by virtue of its technological superiority vis-à-vis its 

competitors. The French Government however claimed in Michelin I
61

 that 

such an interpretation of EU Competition Law would place a penalty on 

R&D and high quality products. The CJEU retained its view but once again 

stated that dominance in itself is not unlawful, instead it creates a 

responsibility for the undertaking not to engage in prohibited conduct.  

5.2 The Concept of abuse and Intellectual 
property rights 

It will be recalled that a dominant company has a special responsibility not 

to take any action that would weaken the effective competition on the 

internal market. This includes the use of IPR, thus article 102 TFEU affects 

the exercise of IPR, and it places limitations on lawfully acquired 

monopoly. The limitations listed in article 102 TFEU are limited to 

exploitative abuses, however through its case law CJEU has extended the 

abuse to exclusionary abuses against competitors. The broadened view on 

applicability of article 102 TFEU has virtually redrawn the border between 

competition law and IPR.
62

Conflicts between the two fields of law have 

arisen because of it. Is it possible for IPRs to adhere to competition rules 

when exclusivity and the elimination of competition is an inherent part of 

the protection offered by IPR? Another stressed concern is to what extent 

the normal use of IPR constitutes competition on the merits or acts as an 

objective justification. Although the norm given by CJEU is that normal use 
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of IPR should not conflict with competition provisions, dominant 

undertakings have been found to infringe the competitive process.  Firms 

have been restrained from acquiring competing technology and been forced 

to license protected innovations to secondary markets.
63

Examining the 

jurisprudence of the EU courts there are differences between their 

applications of article 102 TFEU on primary markets on the one hand and 

secondary markets on the other. If a dominant firm takes advantage of the 

exclusivity offered by IPR for a specific product in a primary market the 

general rule is that they avoid scrutiny under article 102 TFEU. If the firm 

attempts to extend this action to a secondary market or a neighbouring 

market there is a possibility that such an action will be regarded as an abuse 

and not within competition on the merits. The protection offered by IPR 

does not include an extension to other markets than its primary. Thus, the 

same action could be judged differently depending on which market the firm 

aims at. It is evident that the protection of article 102 TFEU is paramount to 

the EU judiciary and that they are prepared to restrict the exercise of IPR if 

it is contrary to the requirements set forth by article 102 TFEU.         

5.2.1 Abuse in a primary market 

As with all legal rules, there exist exceptions to the general rules. In the 

landmark case of Continental Can
64

 the CJEU questioned whether the 

procurement of IPR made by a dominant undertaking could be considered 

an abuse under article 102 TFEU. The answer was provided in the much 

later landmark case of Tetra Pak I
65

. Tetra Pak controlled the market for the 

supply of machines for sterilizing and filling aseptic cartons including the 

cartons themselves, controlling 91.8 per cent of the relevant market. 

Desiring to stay in control, they acquired the exclusive license from a 

competing technology, putting an end to the competition created by it.  The 

GCs view was that the mere acquisition of an exclusive license could not be 
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scrutinized under article 102 TFEU. However, they stressed that in order to 

apply the provisions in a correct manner the effects of the acquisition on the 

competitive climate in the primary market had to be taken into 

account.
66

Thus, it was Tetra Pak’s super dominant position, not the 

acquisition, which made the action abusive. It contributed to strengthening 

the company’s already strong position and prevented or made excessively 

difficult the entry of competition. Thus, the GC concluded that the acquiring 

of exclusive licenses by a dominant company in a position equal to Tetra 

Pak was abusive.  

5.2.2 Linking primary and secondary markets 

The nature of the connection required between a primary and secondary 

market is according to the EU judiciary dependent on the nature of the 

abuse.
67

A link is established if a dominant firm controls supply to a 

downstream market by virtue of control of the upstream market.
68

According 

to the EU courts, such a company could not use its dominance in order to 

establish itself in the downstream market without objective justifications. 

Another scenario occurs when the dominant firm strengthens its position in 

an upstream market by acting in the downstream market. The connection is 

created by the fact that the dominant firm is engaged in commercial activity 

with customers in both markets simultaneously.
 69  

This was applied to its 

greatest extent in the Tetra Pak II case where the CJEU concluded that the 

quasi monopoly possessed by Tetra Pak in one market and its dominant 

position on the other related market placed the company in a position were it 

enjoyed a dominant position on the two markets as a whole.
70

Accordingly, 

the CJEU could apply article 102 TFEU to Tetra Pak’s conduct on the 

market where the company was not dominant and where the actions and the 

effects of that abuse were limited to said market.
71

 Such circumstances in 
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tandem justified the conclusion that Tetra Pak had a greater freedom of 

operation compared to its competitors, which made an examination of 

dominance in the secondary market redundant.
72

 

Thus applying the position of the EU judiciary, it is crucial to take into 

account the market context together with the type of abuse to determine the 

lawful use of IPR. The designation of markets is highly relevant to the 

existence of abuse as well as to the existence of dominance.
73

 

5.2.3 Refusal to supply and license 

The CJEU quickly perceived a refusal by a dominant company as an abusive 

action. In Commercial Solvents
74

 they held that the refusal to supply to a 

long-standing customer on the basis of that customer becoming a competitor 

was abusive since it would eliminate competition in the market. The ruling 

was further applied in Telemarketing
75

establishing the rule that if a refusal 

to supply by a dominant undertaking to an existing customer or potential 

competitor would force said firm out of the market on adjacent markets, that 

conduct would be regarded as abusive. From these cases the CJEU derived 

the essential facility doctrine, which governs the use of IPR.  

In the Volvo/Veng case the CJEU held that in order for a conduct to be 

regarded as abusive there was a need of an additional factor coupled with 

the intention of eliminating competition with IPR as its revenue.
76

 Thus the 

refusal to license IPR is not an abuse in itself; however the exercise of IPR 

may involve abusive conduct. Through its case law the CJEU has defined 

the essential facility doctrine and concluded that there exist exceptional 

circumstances in which an IPR owner is forced to license its IPR. These 

rules were also applied to differences between primary and secondary 

markets and through the Volvo Veng
77

case the CJEU developed a set of 

rules concerning the obligation to supply. In short, it establishes that a 
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dominant firm is allowed to enjoy the essence of the exclusivity offered by 

IPR in the primary market. The Court did however place limitations on the 

freedom of utilizing this protection in markets where the protected product 

or technology was indispensible, i.e. the secondary markets or aftermarkets.  

In the famous landmark case of Magill
78

the CJEU gave a solid ruling 

concerning the potential requirement to license out IPR. Magill brought an 

action against three TV companies for their refusal to license necessary, 

copyright protected, information that would be used to comply a 

comprehensive TV guide in the UK and Ireland. The case first went through 

the GC, where they concluded that the refusal to license prevented the 

production and marketing of a new product for which there was a consumer 

demand and thus excluding potential competition from the market in order 

to secure their monopoly. This went beyond the purpose of the protection 

offered by copyright, affecting secondary markets, and was by the GC 

regarded as an abuse of dominance. The opinion of AG Gulman was 

received with much surprise since it was contrary to the GC decision and 

earlier case law. The AG concluded that when a conflict between the rights 

given by IPR and the interest of free competition arise a balance needs to be 

achieved. Nevertheless, these interests were not equal according to the AG 

and a potential conflict should always be judged in favour of IPR. In no 

circumstance could one justify limitations to the protection granted by 

copyright, this was particularly the case when a compulsory licensing would 

permit products that were in direct competition with the TV companies’ use 

of their copyright. To exploit a derivative market was normal for copyright 

holders and could not justify an application of article 102 TFEU. The CJEU 

did not agree with the AG and followed the opinion of the GC and the 

Commission. They ruled in favour of Magill, concluding that there was no 

substitute for the potential product for which there existed a consumer 

demand and that there was no objective justification for the refusal to 

license.  Further, the TV companies used a de facto monopoly position on a 

primary market, constituted by an essential facility, to maintain their 

dominance in a secondary market.  
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From the Magill case a test was derived, which was affirmed in the IMS 

Health
79

 case. Accordingly three cumulative conditions need to be fulfilled 

in order for an undertaking to be forced to license or supply; i) the 

undertaking which requests the license intends to offer, on the market for 

the supply of data in question, new products or services not offered by the 

copyright owner and for which there is a potential consumer demand; ii) the 

refusal is not justified by objective conditions; iii) the refusal is such as to 

reserve to the copyright owner the market for the supply of data on sales on 

products in MS concerned by eliminating all competition on that market.
80

   

None of the cases from the EU judiciary gives any clarity concerning the 

pricing of compulsory licences. The guidelines that the prices should be 

reasonable and non-discriminatory offer no consultation. According to 

doctrine there is a difference between excessive pricing under article 102(a) 

TFEU and reasonable and non-discriminatory pricing under article 102(b) 

TFEU. The limit under (a) seems to be prices that are exceptionally high 

that reaches outside the range of legitimate pricing under a free market. 

Compared to the formula regulating reasonable and non-discriminatory 

pricing there seems to be a necessity for applying regulatory principles to 

determine the concept of reasonable.
81

 

5.2.4 Excessive pricing  

Since the General Motors
82

 case the CJEU has regarded excessive pricing as 

an abuse under article 102 TFEU. When IPR enters the picture, the judiciary 

faces the difficulty of assessing unfair pricing with the innovators’ interest 

of a fair return of invested funds and their right to exploit their IP. Thus, one 

needs to calculate the high risk-high reward that firms undertake to develop 

technologies; this is particularly evident in high-tech industries. There exists 

difficulty in assessing excessive pricing when IPR is involved, the EU 

judiciary will have to accept that undertakings will charge a higher price to 
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recover their costs, at least to some extent, for developing technologies that 

are protected, and otherwise it would remove the financial incentive for 

companies to develop new technologies. This does not mean that 

undertakings in a dominant position, with IP protected products and 

technologies, are allowed to charge any price they like. The possibility of 

scrutiny under article 102 TFEU is one way to restrict excessive pricing, 

however wide margin should be given to the undertakings to do so.  
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6 The Specific conduct 

Regarding abuse of dominance in the specific situation considered in this 

thesis, paten hold-up or patent-ambush, licensing under FRAND terms, and 

non-practicing entities, little to no case law can be found. In fact under EU 

Competition law the issue has only been addressed two times by statements 

of objections made by the Commission. I will in this section give a 

summary of the present state of EU law in the relevant areas. 

6.1 Patent ambush and the Rambus 
Statement: background 

Patent ambush, or patent hold-up, is one of the most notable dangers 

inherent in SSOs. An SSO selects a technology from a myriad of 

alternatives and before a standard adopts one it runs the risk to be exposed 

to a patent ambush. Before the lock-in on a technology a patentee has no 

more power than any other potential supplier and it’s thus unable to demand 

any other prize than a competitive.
83

 The selection of a patentee’s 

technology and the following lock-in provides the company with a 

significant gain in market power. Because of the protection afforded to the 

technology the patentee can now impose licensing fees much higher than 

what would be possible in a competitive market. The added price can be 

placed either on the customer in form of high royalties or it will be place on 

the consumer in the form of higher buying price.
84

 

Nor is it easy to avoid this once the technology is selected because of the 

idea of SSO. Industry actors begin to adopt the standard, making a change 

of technology excessively difficult. This is particularly the case in industries 

with high R&D costs. Manufacturers would be forced to invest enormous 

amounts of money in case they would have to switch technology because 
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lock-in of a technology arises from the accumulation of investments made at 

each stage.
85

 

Rambus is a US Company incorporated in Delaware USA; their principle 

place of business is Los Altos California. Their primary business consists of 

designing, developing and licensing high bandwidth chip connection 

technologies for computers, consumer electronic and communication 

products.
86

 The statement of objections concerns Dynamic Random Access 

Memory chips (DRAM). These are used in computer systems and a wide 

range of electronic products that require temporary storage space. Joint 

Electron Device Engineering Council (JEDEC), a US based SSO, has 

standardized this technology. Rambus owns and is claiming patents, which 

are used in the technology adopted by the JEDEC standards. Thus all 

undertakings bidding to manufacture synchronous DRAM chips must 

acquire a license from Rambus or contest its proclaimed patent rights.  

6.1.1 The Commission’s Statement of objection 

The Commission issued a statement of objection in July 2007, claiming that 

Rambus had infringed article 102 TFEU by its deceptive conduct.
87

The 

alleged abuse consisted of Rambus claiming unreasonable royalties for the 

use of certain patents for DRAM chips. The Commission held that Rambus 

had engaged in intentional deceptive conduct in the context of a standard 

setting process. According to the Commission the abusive conduct consisted 

of Rambus not disclosing the existence of patents and patent applications. 

These patents later became relevant to the adopted standard according to the 

Commission.   

This is the first instance where the Commission dealt with this type of 

behavior under EU Competition law. The Commission believed that without 

the patent ambush Rambus would have been unable to charge as high 

royalties fees as they did. Thus the SSO, JEDEC, would have excluded the 

technology in question if it had prior knowledge about Rambus patent 

claims or at least it would have required Rambus to commit to license on 
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FRAND terms for any essential patents in their possession. Because of 

Rambus’ actions the Commission held that they abused their dominant 

position on the market, created by including their technology in the standard 

and subsequently claiming unreasonable licensing terms for the use of their 

patents.  

According to the Commission’s statement, an appropriate remedy would be 

that Rambus charged “a reasonable and non-discriminatory royalty 

rate…the precise amount of which should be decided having regard to all 

the circumstances of the case”.  

In the end Rambus conformed to the objection, licensing out their patents in 

compliance with the JEDEC standards for five years. As part of the remedy 

Rambus also agreed to not charge any royalties for chip standards that were 

“locked-in” while Rambus was still a JEDEC member. This was combined 

with a commitment to charge a maximum royalty rate of 1.5 per cent for the 

later generations of JEDEC RAM standards.
88

After Rambus remedied its 

deceptive conduct the Commission dropped their objection, holding that the 

commitments were adequate to correct the behavior. 

6.2 FRAND Commitments and Qualcomm 
statement: background 

To address the concerns and issues created by the risk of a patent ambush 

many SSOs have adopted policies that govern the SSO members IPR 

interests. These commonly hold that a company should first disclose all 

their patent interests related to the standard, and secondly if they are in the 

possession of essential patents commit to license them on FRAND terms. 

Through this requirement SSOs are able to circumvent the dangers of patent 

ambushes and compensate for the increased market power afforded to a 

company in the possession of essential patents. The FRAND commitment 

also serves as a responsibility to a company, accepting the power and 

obligation that follows with it to provide their innovations to a competitive 

price. The coin is two-sided however; the committed company also receives 
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benefits, among these is no competition with another technology once their 

own is incorporated in a standard.    

Qualcomm Incorporated is a US based manufacturer of chipset used in 

mobile phone technology. They are in the possession of IPRs in the Code 

division multiple access (CDMA) and Wideband Code Division Multiple 

Access (WCDMA) standards for mobile telephone technology. The 

WCDMA standard is a part of the third generation (3G) mobile phone 

technology standard in Europe. 

6.2.1 The Commission’s Statement of objection 

Following its statement of objection regarding Rambus conduct, the 

Commission soon issued another one directed against the behavior of 

Qualcomm.
89

 This was done after opening antitrust proceedings following 

complaints made by other mobile phone and chipset manufacturers. 

According to the statement Qualcomm infringed article 102 TFEU by the 

terms which they licensed its essential patents to the WCDMA standard for 

3G mobile communications. The investigation conducted by the 

Commission focused on Qualcomm’s dominance and the licensing terms 

and royalties. According to the Commission a finding of exploitative 

practice and abuse of dominant position in the WCDMA market under 

article 102 TFEU may depend on whether the royalty terms imposed by 

Qualcomm were in breach of its FRAND commitment. Thus this statement 

focused on whether Qualcomm failed to license on the FRAND terms they 

were committed to, not whether they had failed to disclose information 

about patent interests. The complaints submitted to the Commission were 

grounded upon the understanding that “the economic principle underlying 

FRAND commitments is that essential patent holders should not be able to 

exploit the extra power they have gained as a result of having technology 

based on their patents incorporated in the standard…The complaints also 

alleged that charging non-FRAND royalties could lead to final consumers 

paying higher handset prices, a slower development of the 3G standard, and 

all the related negative consequences for economic efficiency associated 
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with inhibited growth of the standard. In addition, the complainants alleged 

that this behavior could negatively affect the standard setting process more 

generally as well as the adoption of the future 4G standard”.
90

  

As in the Rambus situation Qualcomm corrected their conduct and made 

amends after the Commission published their objection enabling the 

Commission to close the formal proceedings, noting that the dispute 

addressed important issues about the pricing of technology in standard 

setting environment.
91

 

6.3 Non-Practicing Entities 

In the past patents in the Information and Communications technology 

(ICT) market that have been essential to market standardization has 

generally been owned by undertakings active in both R&D and the supply to 

customers and consumers. Commonly the royalty rates charged by the 

owners were low or non-existent.  For instance; the adoption of the second-

generation mobile standards (GSM).
92

Recent changes in the ICT market 

have witnessed the emergence of a new strategy which seeks to consolidate 

market power through standardization. Enterprises are started to obtain 

patents that are assumed to be essential to a standard. This is done in order 

to obtain substantial royalties from market actors. These are the Non-

Practicing Entities (NPEs), and they do not supply the market with goods or 

services. Neither do they rarely provide any innovations or further the 

development of products and technology. Their main goal is the taxation of 

the industry with royalty demands after a standard has been chosen and the 

necessary technology has been locked in. They circumvent FRAND 

commitments by not being members of SSOs and acquire patents from 

undertakings in financial trouble after the adoption of a standard. Thus 

exploiting the concept of patent-ambush inherent in SSOs, but without 

direct deceptive conduct.
93
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6.3.1 Defending against NPEs 

Applying EU Competition Law to the conduct of NPEs might prove an 

effective way to limit their abuse of the standard setting system. Both article 

101 TFEU and 102 TFEU are able to place restraint upon such 

undertakings. For the purpose of this thesis attention will be given only to 

article 102 TFEU.  

It will be recalled from previous chapters that article 102 TFEU is 

applicable to the unilateral behavior of an undertaking in a dominant 

position in a specific market. It is further generally accepted that the 

decisions and lock-in by SSOs can confer market power on a company, if 

their patent is incorporated in a standard and is essential for its 

implementation.
94

 

Accordingly the provisions in article 102 TFEU are applicable once the 

market power of a company is strengthened by a SSO decision and the 

undertaking acquires a special responsibility not to allow its conduct to 

impair genuine undistorted competition on the market.
95

 Thus the essential 

patent must become available for companies in downstream markets in 

order for them to manufacture products that comply with the industry 

standard. The requirement placed by article 102 TFEU not to abuse a 

dominant position entails, inter alia, an obligation not to directly or 

indirectly impose unfair purchases or selling prices or unfair trading 

conditions and applying dissimilar conditions to equivalent transactions 

with other trading parties, thereby placing them at a competitive advantage. 

This is almost a mirror image of the commitment to license essential patents 

on FRAND terms, thus removing the advantage of NPEs not being part of 

an SSO. An abuse of a dominant position gained by the possession of 

essential IPR in a standard setting environment has even been recognized to 

constitute an infringement of article 102 TFEU.
 96 
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6.4 The future of FRAND 

Almost every SSO applies rules that demand its members to disclose any 

patent interests that are essential to the standard. As previously detailed 

NPEs have the possibility to avoid this commitment. According to doctrine 

a development of FRAND commitments to further the protection of 

competition, could entail that the obligation to license on FRAND terms 

should travel with the patent.
97

Accordingly, should a NGE acquire a patent 

that is essential for a standard and the firm is or at least should be aware of 

this, then the FRAND commitment should travel. According to the 

Commission such a commitment would benefit competition as a whole. 

Otherwise the pro-competitive effects of standard settings would be 

eliminated to a large extent since the FRAND commitment would no longer 

be applicable.
98

According to the Commission any relevant FRAND 

commitments should travel, because the issue of reasonable licensing fees 

should not be made dependent on whether the current patent owner is a 

member of the SSO. Thus the NPEs would be forced to accept FRAND 

terms and conditions in order to adhere to competition rules. The 

Commission has also supported this in their Horizontal Guidelines, holding 

that “To ensure the effectiveness of FRAND commitment, there should also 

be a requirement on all IPR holders who provide such a commitment to take 

all necessary measures to ensure that any undertaking to which the IPR 

owner transfers its IPR measures to ensure that any undertaking to which 

the IPR owner transfer its IPR (including the right to license that IPR) is 

bound by that commitment”.
99

The transferred obligation should allow the 

acquirer to license on the same rate as the previous owner committed to, 

rates above this should be considered unfair.
100
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Defining FRAND prior to formal adoption for an increase in transparency is 

an alternative solution to diminish the risks inherent in a standard setting 

process. If SSOs where able to increase the transparency and require that all 

participants agree to defined terms, such principles could be applied ex post. 

It would then serve as a benchmark for charging suitable rates for essential 

patents.        
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7 US Antitrust Law and 
standard setting 

While the Commissions statement of objections against Rambus and 

Qualcomm never reached the EU judiciary and ruled upon, the courts of the 

US gave rulings on similar issues. To this end the US courts applied two 

legal acts, Section 2 of the Sherman doctrine and Section 5 of the Federal 

Trade Commission Act (FTCA).  

7.1 The Sherman doctrine 

The Sherman doctrine was created over 100 years ago in order to address 

the procurement and maintenance of monopolization through 

anticompetitive conduct, thus it is the US equivalent of article 102 TFEU.  

The dangers inherent with monopoly power were addressed early in its 

jurisprudence, to possess the ability to fix prices and injure the public, 

enabling limitations of production and the danger of deterioration in product 

quality, as a consequence of monopolistic control over production and 

sale.
101

 As in the EU, the US courts have however never declared the 

position of monopoly as unlawful per se. The legal system has recognized 

that a position of monopoly can be gained by superior skills and products 

and recognizes that the acquisition of a monopoly position is often the 

success of a company’s business strategy in a competitive market.
102

  

Current case law recognizes monopolization as a type of strategic behavior 

of an undertaking. Such behavior may be deemed unlawful when the 

undertaking seeks to obtain or maintain monopoly power.
103

 

Anticompetitive conduct aimed at gaining monopoly power exposes 

consumers to the price, output and innovation effects that can result from 

monopoly. In contrast the protection of a monopoly position prevents rivals 

from entering or effectively competing on a specific market.  
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According to the US Supreme Court section 2 of the Sherman act is aimed 

towards behavior that unfairly manage to destroy the competitive climate, 

not against conduct that is competitive.
104

 The provision holds that  

“Every person who shall monopolize, or attempt to monopolize, or combine 

or conspire with any other person or persons, to monopolize any part of the 

trade or commerce among several States, or with foreign nations, shall be 

deemed guilty of a felony…” 

 

Accordingly the provision is applicable to all unilateral conduct made by 

undertakings and covers a vast range of behaviors. Its main objective is to 

counteract injuries to the competitive climate accomplished by excluding 

rivals. These damages occur when the dominant undertaking seeks to obtain 

power over price or influence some other aspect of competition. Thus the 

exclusionary behavior is often indirect, by excluding rivals or impairing 

competitors’ ability to compete effectively.
105

As with article 102 TFEU, 

distinguishing anticompetitive behavior from effective, sometimes brutal 

but legal competition, is difficult because the two types of conduct are often 

similar. This has affected the US Supreme Courts’ recent rulings under 

Section 2 of the Sherman act, rooted in concerns of legal uncertainty or 

enforcement errors that may discourage pro-competitive conduct.
106

 

 

The provision addresses three types of conducts; monopolization; attempted 

monopolization and conspiracy. For the purpose of this thesis only the two 

first offenses will be discussed. The monopolization felony is the core of the 

Section 2 offenses. Since the landmark case of United States v. Grinnell 

Corp the test consists of two cumulative elements; the first is the possession 

of monopoly power in the relevant market and the second is the willful 

acquisition or maintenance of that power as distinguished from growth or 

development as a consequence of a superior product, business acumen or 
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historic accident.
107

In reality monopoly power refers to the market power of 

the undertaking, i.e. the ability to increase prices higher than the undertaking 

could charge in a competitive market. Further evidence of monopoly power 

has been known to include the undertakings’ market share and barriers to 

entry in the relevant market.
108

 The second aspect of the test examines if 

there exists an element of anticompetitive behavior that enables the 

undertaking to gain or maintain a position of monopoly power. 

Attempted monopolization requires three cumulative requirements in order 

to be proven. 1) The undertaking has engaged in predatory or 

anticompetitive behavior, 2) with a specific intent to monopolize and 3) 

with a high probability of attaining monopoly power.
109

 The US courts have 

recognized that a certain type of behavior that is illegal if the undertaking is 

already regarded to have a position of monopoly power might be legal for 

an undertaking aspiring to be a monopolist because certain types of behavior 

only gains anticompetitive effects if an undertaking already possesses 

monopoly power.
110

Furthermore case law holds that the specific intent to 

monopolize does not include the intention of an undertaking to offensively 

compete with others.
111

Instead it is aimed at undertakings with the explicit 

goal to destroy or damage the competitive climate or accumulate monopoly 

power.
112

The high probability requirement to gain monopoly power uses the 

same elements as used in assessing monopoly power in monopolization 

claims.
113

Of note is that case law holds that the high probability of gaining 

monopoly power can be shown with less market power than what is 

necessary for ascertaining actual monopoly power.
114

 

7.1.1 The Federal Trade Commission Act 

According to section 5 of the FTCA the Federal Trade Commission (FTC) 

can bring proceedings against “unfair methods of competition”, which 

                                                 
107

 US case, United States v. Grinnell Corp, 384 U.S. 563, 570-71 (1966). 
108

 K L Grimm, General Standards for Exclusionary Conduct, (2008). 
109

 US case, Spectrum Sports, Inc. v. McQuillan, 506 U.S. 447, 456 (1993).  
110

 US case, United States v. Dentsply International Inc., 399 F.3d 181, 187 (3d Cir. 2005).  
111

 US case, Spectrum Sports, Inc. v. McQuillan, 506 U.S. 459 (1993). 
112

 US case, Times-Picayune Public Co. v. United States, 345 U.S. 594, 626 (1953). 
113

 US case, United States v. Microsoft Corporation, 253 F.3d 34, 81 (D.C. Cir. 2001). 
114

 US case, McGahee v. N. Propane Gas Co., 858 F.2d 1487, 1505 (11th Cir. 1988). 



 46 

includes behavior that infringes section 2 of the Sherman Act.
115

The ability 

of the FTC to address legal issues is broad; according to the US Supreme 

Court it reaches beyond the scope of the federal antitrust laws; and the US 

Supreme Court even gave the FTC the power to prohibit behavior deemed 

unfair and deceptive in their effect on consumers, not regarding the nature 

of the conduct or its effect on competition.
116

   

In the absence of evidence of anticompetitive effects on the market Section 

5 does not, or at the minimum should not, sanction the commercial conduct 

of an undertaking. Thus, a claim made under Section 5 necessitates as a 

minimum some form of evidence of oppressiveness caused by the behavior 

in question. Section 5 cannot be applied by the FTC to create a favorable 

duty to act in a situation where the federal antitrust law expressly provides 

that no such duty exists.
117

 

7.2 The Rambus saga 

The background and facts in the US case are similar to the EU counterpart 

but will be summarized here. Rambus is in the business of developing, 

patenting and licensing memory technologies. To this end Rambus is in the 

possession of essential patents and in the process of gaining pending patents 

related to the DRAM technology. The DRAM technology is standardized 

through JEDEC, which Rambus was a previous member of. According to 

JEDEC rules, members had to disclose any patents or pending patents that 

might be involved with the standard process JEDEC was undertaking.
118

The 

rules further added that the standards would not incorporate protected 

technology if the owner did not make assurances to license it, either royalty 

free or on reasonable and non-discriminating (RAND
119

) terms.
120
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The FTC alleged that Rambus had deceptively failed to inform JEDEC of its 

patent interests, finding such conduct monopolistic and infringing Section 2 

of the Sherman act. The FTC further added that Rambus conduct also fell 

within the scope of unfair method of competition under Section 5 of the 

FTCA, concluding that Rambus deception enabled it to gain a monopoly 

through standardization of its patented technology and the possibility of 

avoiding limits on licensing fees that JEDEC would have imposed if 

knowledge of the patents had been disclosed.
121

Thus the FTC focused on 

the monopolization, concluding that Rambus’ deceptive behavior 

significantly increased its acquisition of monopoly power. 

7.2.1 The Courts’ ruling 

Rambus never disputed the FTCs claim that the possession of their patents 

gave them monopoly power on the relevant market. Thus the question for 

the Court of Appeals of the District of Columbia centered on whether 

Rambus engaged in unlawful exclusionary conduct. According to the FTC, 

had Rambus complied with the JEDEC rules the standard would have either 

excluded their technology or demanded insurances for the license fee, 

however the FTC never managed to determine which was more likely. 

Furthermore the FTC itself proved that even with the knowledge of 

Rambus’ patent claims it was likely that JEDEC still would have selected 

their technology. Accordingly the court switched their focus and questioned 

whether preventing JEDEC from obtaining promises of RAND licensing 

constituted anti-competitive conduct under Section 2 of the Sherman 

act.
122

The court was not convinced by the FTCs argument, stating that a 

deceptive conduct must have an anticompetitive effect in order to fall within 

the scope of a monopolization claim. Raising prices, even through malicious 

behavior, does not alone harm competition in the monopolized 

market.
123

Furthermore the FTC had explicitly recognized that JEDEC would 

probably have standardized Rambus technology even if they had disclosed 

their patent interests. Accordingly the loss JEDEC suffered was the 
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possibility to secure RAND terms for licensing fees, which is not equivalent 

to causing harm to the competitive climate or competing technologies. 

Neither did the court accept the FTC argument that non-disclosure to an 

SSO has the possibility to create excess royalties that could distort 

competition in the downstream market. Thus according to the court the FTC 

failed to show that Rambus behavior infringed Section 2 of the Sherman act.  

Neither did the FTC claim under Section 5 of the FTCA gain any success 

with the court, questioning the strength in a standalone Section 5 accusation. 

Called into question were the weak findings of the FTC relating to what 

extent JEDEC required its members to disclose and what Rambus had failed 

to disclose. 

7.3 The Qualcomm saga 

Both Qualcomm and Broadcom are active in the mobile telephone market 

and both have technology related to the third-generation (3G) of these 

products.
124

  

The UMTS was developed by ETSI and its Standard developing 

organizations (SDO) counterpart in the US after lengthy discussions 

concerning suitable equipment and technology. Qualcomm supplied certain 

essential technologies and owned essential patents included in the final 

standardized technology selected by ETSI. Although ETSI required its 

members to commit to FRAND licensing terms neither it nor other SDOs 

defined the FRAND terms. Broadcom claimed that Qualcomm was a 

member of ETSI, and other relevant SDOs, and that they had promised to 

abide to the rules set forth by the SDOs, adding that the technology 

possessed by Qualcomm was selected first after they had committed to 

license it on FRAND terms. According to Broadcom, Qualcomm has 

monopolized specific areas of this market through deceptive behavior and 

the predatory acquisition of a potential rivaling technology infringing 

Section 2 of the Sherman act.
125
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Broadcoms’ accusation also alleged that through deceptive behavior by 

Qualcomm, ETSI included their technology in the UMTS standard but 

subsequently violated the agreement by licensing it on non-FRAND terms, 

thus violating antitrust law by intentionally gaining increased monopoly 

power. The accusation also claimed that Qualcomm breached their 

commitments by charging a higher price from competitors and customers 

using chipsets not manufactured by Qualcomm. Because of their high 

monopoly power, a 90 per cent share in the CDMA market, the 

discriminatory pricing gave other companies no other option than to buy 

chipsets from Qualcomm.
126

  

Accordingly the complaint asserted inter alia that the conduct of Qualcomm 

breached Section 1 and 2 of the Sherman act and Section 3 and 7 of the 

Clayton act, for the purpose of this thesis only the Section 2 infringement 

will be discussed. 

7.3.1 The Courts’ ruling 

The U.S Court of appeal third circuit began with establishing the 

jurisprudence of the Sherman act, holding that the ability to control prices 

and exclude competition on the market is evidence of monopoly power. 

This can either be proven by direct evidence of supra-competitive prices or 

restricted output through the structure and composition of the relevant 

market. It is further necessary that the acquisition or possession of 

monopoly power must have some anticompetitive effects. Conduct which 

only harms competitors but does not affect the competitive climate itself is 

not regarded as such. The court also recognized the ability of patent hold-

ups to confer market power once a standard was selected, which 

incorporated the protected technology of a company. To combat the risks 

posed by patent hold-ups the court held that most SDOs require 

commitments from undertakings supplying essential technology, i.e. RAND 

or FRAND licensing terms. Thus these commitments are a crucial factor for 
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SDOs when evaluating suitable technologies, and it further serves as an 

indicator of the costs of implementing a potential standard.
127

   

According to the court a standard eliminates alternative technologies, thus 

the selection of a patented technology removes the alternatives when 

adopting the standard. Accordingly the value of the patent is drastically 

enhanced compared to its value outside a standardization process, even 

requiring competitors to use another firm’s technology in order to comply to 

the standard. The court was of the opinion that FRAND or RAND 

commitments are a crucial safeguard against the misuse of monopoly power.  

The court concluded the case by ruling that in a consensus-oriented private 

SSO a patent owner’s deceptive promise to agree to license essential 

technology on FRAND terms, combined with the SSOs reliance on such a 

promise when selecting the technology and the ensuing breach of that 

promise is actionable anticompetitive conduct. Of note is that the court was 

of the opinion that deceptive FRAND commitments and deceptive non-

disclosure of patents both could result in anticompetitive effects, thus ruling 

against the judgment given in Rambus.
128
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8 Analysis 

Previous chapters have been dedicated to providing an introduction to EU 

competition law in relation to conduct found only in a SSO, conduct which 

would amount to abuse of dominance. The present state of law has been 

outlined by existing case law and the Commissions’ statement of objection. 

An understanding of US antitrust law and the development of the specific 

conduct has been given. A detailed conclusion will now be given to 

compare the two legal systems and to provide the current position of EU 

law.  

8.1 The US approach and Commission 
objections 

First one must understand the differences between the two sets of 

competition law present in the thesis. It is important to understand the scope 

of the two jurisdictions when analyzing the conduct in question. 

The wording of article 102 TFEU and Section 2 of the Sherman act suggests 

different approaches to the same dilemma. While article 102 TFEU 

prohibits any abuse of market power by a dominant undertaking, Section 2 

of the Sherman act prohibits monopolization, or the attempt to monopolize a 

specific market. Accordingly, the difference is that EU competition law 

wants to regulate the behavior of dominant firms rather than the effect of the 

behavior, while the Sherman act aims at the exclusionary effects of the 

actual conduct. Accordingly, conduct that lacks exclusionary effects will not 

infringe Section 2, while that same conduct can amount to an abuse of 

dominant position under EU law since the judiciary of EU does not demand 

proof of an actual effect, the probability of harm against the competitive 

climate on a market is enough. According to the US Supreme court the 

purpose of Section 2 is the protection of the public from the failure of the 

market, thus the provision is not aimed against competitive conduct, but 

rather against conduct that unfairly harms or destroys the competitive 

climate. In effect US antitrust laws focus on exploitative abuses. As such 
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Section 2 serves to prevent consumer harm. To be held liable requires proof 

that the conduct is producing anticompetitive effects in the form of 

exclusion which in turn harms consumers. The examination of consumer 

harm does not occur under article 102 TFEU, the risk of reduced 

competition is enough, however such harm is one common consequence of 

reduced competition. This judgment is made by the Commission, and is 

later ruled on by the EU courts. Furthermore it is difficult for undertakings 

to win a competition case of substantive elements since the Commission 

both acts as a prosecutor and fact finder in the same case. EU competition 

law also strives to unify the market, thus it always has the aim of single 

market integration.  

The differences between the Rambus case from the US courts and the 

statement of objection from the Commission are very great. When the case 

was first brought to light in the US it pitted two federal organizations 

against each other, the US patent office and the FTC. The former tasked 

with the creation of monopolies and the latter with the prevention of 

antitrust actions. For the FTC it quickly became a new type of antitrust 

proceeding, there existed no normal infringement they could claim Rambus 

was violating, i.e. breach of contract or fraud. Thus they had to find a new 

infringement under antitrust law and the question of concealing patent 

interests versus disclosing the information was brought up. According to the 

D.C. Circuit the first failure of the FTC was the lack of definition on part of 

JEDECs FRAND commitments and what it entailed. Even though the rules 

are vague such an interpretation might damage the SSO, since it becomes 

easier for undertakings to act deceptively. A remedy would be more detailed 

disclosure rules to prevent such actions, or at least such actions would then 

be regarded as antitrust violations. Neither did the D.C. Circuit believe that 

the lock-in of a technology in a SSO and the subsequent disclosure coupled 

with high royalty rates constituted an antitrust violation. According to the 

D.C. Circuit such an action would only be regarded as a violation if one 

could prove that the technology would not have been selected if knowledge 

of patent interests had been disclosed. Accordingly Rambus failure to 

disclose patent interests was not to be considered as a fraud or deceptive 
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conduct because there was no consumer harm to the market. Section 2 

demands that the exclusionary effects need to harm consumers but the D.C. 

Circuit found that this was not the case. The ruling fails to acknowledge that 

such a deceptive conduct, in the form of a patent hold-up, damages the 

competitive process between competing technologies. Although the conduct 

and subsequent damage still is limited between undertakings the resulting 

gain in monopoly power consequential to the deceptive conduct harms the 

consumer base as well. Without restraints Rambus would be able to charge 

high royalty fees which would affect the end retail price, thus constituting a 

market failure. The requirements placed on FTC to show that the Rambus 

technology would have been excluded offers little comfort. A company is 

always in the position to claim that their technology might have been chosen 

even if they disclosed their patent interests, nullifying the small leeway 

given to the FTC. The FTC or SSO will have a hard time proving otherwise, 

it would require an investigation on the most suitable technology and ruling 

on such a high-tech subject is beyond the competence of the court. 

Furthermore there is an inherent problem in this burden, predicting a wide 

range of considerations and outcomes with a wide variety of participants is 

an excessively difficult threshold to overcome. Thus the D.C. Circuit 

demands that the claimant proves the un-provable. In essence such 

reasoning promotes patent owners to withhold patent interests to gain higher 

royalties. Thus the ruling presents SSOs with a dangerous outcome. The 

attractiveness of licensing on competitive terms is severely reduced. In turn, 

participating companies might diminish; eliminating both the innovation 

and consumer advantages gained by standard setting processes. If 

innovation is not eliminated it might be severely reduced, SSO might 

choose older technology that is no longer protected in order to avoid 

potential patent-hold ups. The ruling can even have so far reaching 

consequences as to affect downstream markets or secondary markets with 

high royalty demands. It is evident that these outcomes have the risk to 

severely reduce consumer and social welfare and would therefore infringe 

Section 2 of the Sherman act. While the D.C. Circuit failed to realize the 

threat posed by conduct inherent in SSOs the Commission of the European 
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Union did not.
129

While the case was never ruled upon a settlement was 

reached. It is highly likely that both the Commission and Rambus realized 

that the different wording of article 102 TFEU compared to Section 2 of the 

Sherman act and the different requirements and purposes of respective 

competition legislation, would allow for a different outcome than in the US. 

Coupled with the fact that patents only apply for a limited time and that 

Rambus would have to litigate in all EU member states for their patent 

claims and alternative technologies are constantly developed, Rambus 

remedied its conduct as described above.
130

The ruling is thus very different 

from a potential outcome in an EU court. The construction of article 102 

TFEU is much more suited to encompass conduct that only requires a 

potential threat to the competitive process.    

However a very surprising ruling, the Qualcomm judgment from the Federal 

Third Circuit is contradictory to the ruling in Rambus. Although the facts of 

the cases differ one could claim that the end result of both actions, patent 

hold-up and failure to commit to FRAND, is almost the same. The D.C. 

Circuit never found, or at least placed a very high burden of proof on the 

plaintiff, that patent hold-ups had anti-competitive effects, the Third Circuit 

were of the opposite mind. Accordingly they found a connection between 

the duty to disclose and the Section 2 of the Sherman act. The argument that 

the IPR policies from a SSO need to be clear and transparent was cast aside 

in favor of members’ understanding of what needs to be disclosed. The 

court in Qualcomm focused on the conduct that took place during the 

standard setting process, the same as the D.C. Circuit with the difference 

that an SSO should avoid patent hold-ups or the benefits of standard settings 

would be lost. This was contrary to the Rambus situation where the court 

held that the company could not be held responsible for ambiguity. In 

Qualcomm the court also recognizes the process of standard selection and 

the consequences it brings. By thoroughly relating the process to established 

principles of antitrust law the court was able to conclude an infringement of 
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Section 2 of the Sherman act. The reasoning by the Third Circuit is 

unquestionably more in tune with the potential approach taken under EU 

competition law. In its statement of objection the Commission recognizes 

once again the hidden dangers against competition with SSOs. Qualcomms’ 

conduct is held to infringe both competition law and the economic benefits 

of standard setting. The Commission’s findings suggest that not only do 

they apply established principles of law but also adapt the benefits unique to 

SSO to fit within the scope of article 102 TFEU and a subsequent threat to 

such benefits is a distortion of competition, both for undertakings and 

consumers.  

The US and EU approach are both very different and very similar, 

depending on the jurisprudence used. Despite the difference in time, neither 

the Rambus nor the Qualcomm cases have precedence, creating a most 

uncertain application of the Sherman act to SSOs. The approach in Rambus 

severely reduces the US antitrust laws effectiveness to protect SSOs. 

Following the reasoning presented by the D.C. Circuit, deceptive non-

disclosure of patents is beyond the scope of the Sherman act despite that 

such conduct would infringe SSO requirements. In that regard the Sherman 

act does not take into account the market structure that exists within an 

SSO, while under an EU approach it would, at least according to the 

Commission. One could argue that Section 2 of the Sherman act is not 

drafted to address this type of behavior, but the ruling of Qualcomm 

suggests otherwise. Thus the question is whether one of the courts failed in 

their interpretation of the scope or if both readings could be correct. It is 

evident that the scope of Section 2 is narrower than article 102 TFEU. In the 

Rambus case the court also had more agency findings of facts and could 

conclude its ruling on a completed evidentiary record. The most accurate 

jurisprudence is thus still undecided and probably will be until the US 

Supreme Court rules on the subject, creating an unnecessary legal 

uncertainty for both undertakings and SSOs.    
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8.2 Standard settings under EU 
competition law 

Let us first consider all the criteria necessary for being held to occupy a 

dominant position on a market in a standard setting environment. According 

to the earliest case law the company in a SSO must first be in a position of 

economic strength. That position must then confer enough power so that the 

company may act independent on any competitor, customer or consumer. 

Both Rambus and Qualcomm are liable under article 102 TFEU, however of 

important note is that they both occupied this position before their alleged 

abusive actions took place. Thus the liability question for an EU court 

would not be difficult. Considering a different scenario where the company 

first became dominant as a result of their behavior in a standard setting 

process the outcome might be different. Then depending on the action the 

abuse might relate to a period of time when the undertaking was not 

dominant. This is the case with patent hold-ups, the conduct is performed 

before a lock-in, thus if the company undertaking the action is not dominant 

it might still be competition on the merits and avoid scrutiny under article 

102 TFEU. If the undertaking would be held responsible then the 

application of article 102 TFEU would be retroactive, a very controversial 

approach. This threat to liability is most evident when NPEs acquire 

essential patents. They are often not as big as the SSO actors and have no 

obligation towards the SSO since they are not members of it and finding 

liability under article 102 TFEU might prove difficult. It will be recalled 

that the mere possession and use of a patent is not enough to satisfy the 

dominance requirement. What is possible is that companies like Rambus 

and Qualcomm can be held to be dominant because of their position on the 

market coupled with their possession of patents. Thus there is no need for 

undertakings active in a SSO to have a high market share to fulfill the 

dominance requirement. As in AstraZeneca a company that has the 

advantage of technological superiority might be held to be dominant on the 
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basis of their advancements in a certain field. Such superiority will as a 

minimum add to the dominance examination.  

Concerning failure to satisfy FRAND commitments, such conduct is done 

after a lock-in, when the company has already gained significant market 

power because of its patent interests. Such conduct should therefore not 

create any liability problems under article 102 TFEU.  Accordingly, 

assessing whether article 102 TFEU is applicable might be difficult if the 

company is not dominant prior to joining the SSO or prior to the lock-in on 

a technology.  

The EU courts also have to consider the relevant market, which consists of 

the product and geographical markets. Given the EU judiciaries’ disposition 

to find relevant markets this requirement should be satisfied with no trouble. 

The aim of an SSO is to develop a standard for a certain type of product, 

thus the very nature of SSOs defines the product market. Eliminating 

competing technologies and narrowing down interchangeable products with 

similar price and intended use to one standard provides a very detailed 

product market. Neither should the definition of the geographic market pose 

problems for article 102 TFEU liability. One could argue that the conditions 

for competition in a given area changes after the lock-in of a technology; the 

owners of essential patents gain significant market power, and consequently 

it’s more difficult to narrow down the geographic market. It will be recalled 

that the market needs to be a specific area where the undertakings involved 

trade in the same service or product under homogenous conditions of 

competition and is distinguishable from other markets. However, once again 

the nature of SSOs defines the borders of the geographic market, through 

the purpose of the SSO the borders and limits of the market is provided. 

Considering standards used on world-spanning markets, these are still used 

in the EU with competition conditions exclusive to the EU market and 

should thus be distinguishable from the standards’ market outside of EU. 

Accordingly finding liability under article 102 TFEU to conduct should not 

prove too difficult, the biggest threat is the behavior of NPEs. 
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It will be recalled that being dominant is not an abuse in and of itself and the 

conduct discussed in this thesis must therefore be considered abusive. Thus 

patent ambush, failure to commit to FRAND terms and NPEs must, inter 

alia, be considered to affect the structural integrity of the market. The 

approach under EU law offers wider possibilities to extend the scope of 

article 102 TFEU than Section 2 of the Sherman act, i.e. under EU law both 

exclusionary and exploitative actions are illegal. The exploitative approach 

under US antitrust law limits the application possibilities. Patent ambush 

and failure to commit to FRAND terms both affect the structural integrity of 

a market. Both actions considerably limit the degree of competition on 

conditions that are not present on a competitive market or in a competitive 

SSO. Companies liable under article 102 TFEU are also forbidden to 

perform conduct that might be allowed if they were not dominant. Had 

Rambus and Qualcomm not been dominant their behavior might not have 

garnered the effects and opposition that were present. Once again the danger 

with patent hold-up becomes evident, if the hold-up is performed while not 

being dominant finding an abuse might be difficult. Since standards are 

chosen on an international level they prima facie affect trade between 

member states. Should standardization occur on a national level it is enough 

that it is capable of affecting trade between member states, the effect does 

not have to be appreciable. Not all established criteria for abusive actions 

are attestable. Determining the effects on new or potential competition 

might prove difficult since the process of standard settings eliminates other 

alternatives on its own. Depending on the position of the firm on the market 

they might not even be able to act even within the frame of competition on 

the merits. If the company at the start of a standard setting process can be 

held to be super dominant they will have a special responsibility not to 

distort competition. Considering the facts from Rambus and Qualcomm 

both could be argued to fall within this category. Thus their actions will be 

judged to be abusive if they contribute to strengthen their dominant position, 

since that would weaken competition on the market as a whole. Thus even 

actions within the scope of competition on the merits are prohibited. Both 

patent ambush and failure to commit to FRAND terms are within this scope. 
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Even if the actions were not deceptive and could be considered to be within 

the merits they still strengthen both Rambus and Qualcomms positions 

significantly. A safeguard against NPEs that are dominant can be found in 

the Tetra Pak I case. Accordingly the acquisition of a patent might be an 

abusive conduct if it serves to strengthen the NPEs already strong position 

and it disrupts the competitive process. If one can establish that an SSO 

participant controls supply in a downstream market by virtue of the 

upstream market one is also able to find abusive conduct. The important 

factor is that the company concurrently is active with customers in both 

markets. This is not applicable to patent ambushes, but through the refusal 

to use FRAND terms a company is able to freely control both royalty fees 

on the standardized products and prices on a secondary market, which was 

the case in Qualcomm. The refusal to commit to FRAND terms bring to 

light another type of abuse detailed in the jurisprudence of the EU judiciary, 

the refusal to supply and license and the essential facility doctrine. Inter alia 

if a company refuse to license and there is no substitute for the product 

technology, and there is a consumer demand there is an abusive action by 

the company which can only be acceptable if the undertaking can show 

objective justifications. Because of the nature of SSOs no substitute exists 

for the essential patents for the standard and one of the reasons to 

standardize in the beginning is that there exists a consumer demand. Neither 

is the refusal to license on FRAND terms an objective justification. While 

SSOs rarely define FRAND and there is no case law to provide an 

interpretation, guidance ought to be sought in case law on excessive pricing. 

It will be recalled that the CJEU has regarded excessive pricing as abusive 

conduct since General Motors. Following the jurisprudence assessing prices 

for IPR is difficult; the reasonable rate of return for the patent owner needs 

to be considered.  A definition might however be found in the combination 

of the purpose of SSOs and FRAND terms together with what prices would 

be on a competitive market. While SSOs don’t provide detailed descriptions 

on FRAND it is obvious that the prices should reflect those received under 

normal competition, i.e. before a company had their technology 
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standardized. Prices that would range above this should therefore fall within 

the scope of abusive conduct.  

The leeway to invoke objective justifications should be limited in a standard 

setting environment. Neither patent ambushes nor failure to commit to 

FRAND terms are actions that are based solely on the commercial interests, 

both serve to alter the competitive process with varying results. This is 

dependent on the position of the company but despite this it should not be 

possible for a company to claim such an exception. Even less is the actions 

taken by the NPEs able to rely on this defense because of their sole interest 

to gain competitive advantages in order to claim higher royalty fees. 

Furthermore objective justifications rely on the principle of proportionality 

to determine whether the measures taken escape scrutiny under article 102 

TFEU. Proportionality in a standard setting environment should be weighed 

against the goal and purpose of the SSO. Since the specific conduct 

discussed in this thesis contradicts the very essence and benefits of standard 

settings neither of them should be proportionate, thus nullifying the escape 

offered by objective justifications.   

8.3 Conclusion 

The potential EU approach available to standard setting behavior is very 

interesting since it offers, according to me, a much more extensive 

protection than the one offered by US antitrust law. The first strength of the 

EU approach is the freedom given to the Commission, and its influence 

compared to the FTC. The Commission is unyielding in its protection and 

its aspiration to unify the EU market, as is the EU judiciary. The 

fundamentals of respective legislation create differences in rulings while 

addressing the same legal issue. Constructing short statements of objection, 

the Commission managed to prove they had a viable approach to apply 

article 102 TFEU to conduct inherent in SSOs. With the flexibility and 

ambiguous language of article 102 TFEU the EU judiciary holds on to its 

established principles which preserves the objective to keep competitive 

market structures, thus extending the scope of article 102 TFEU to 

encompass new challenges and threats to the internal market. It is evident 
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that deceptively committing to FRAND terms is the behavior most likely to 

fall within the scope of article 102 TFEU. It is established that the lock-in of 

a technology considerably raises a firms’ market share and power, thus 

making it at a minimum dominant. If the company was dominant prior to 

the lock-in one could also argue for super-dominance. The subsequent 

withdrawal of the commitment therefore can be held to be abusive on almost 

all accounts according to EU competition law. Patent hold-ups present a 

more difficult challenge. Since it is possible that the conduct is performed 

before lock-in, it is possible that the undertaking was not dominant and 

would escape scrutiny, even more so NPEs which are not members of SSOs 

and thus has never committed to a promise. If one could apply the 

AstraZeneca case then dominance could be established on the basis of a 

much more superior technology and both an original owner and NPE would 

be caught. Nevertheless this might not be the case and the undertaking 

would avoid scrutiny under current case law. This is however not likely to 

happen if a case were brought before an EU court. Considering the aim of 

EU competition law and how the EU judiciary conceptualizes competition 

law issues, it is highly likely that dominance would be found.  

From an economic perception it is only logical to address the specific 

conduct with hostilities and protect both the market and concept of SSOs. If 

this kind of behavior would be legal most of the financial and social benefits 

of SSOs would disappear. It is of course important to protect the patents 

belonging to SSO members and not to reduce the incentive to innovate. The 

benefits a company receive from having their technology included in a 

standard far compensate for the reduced royalty fees they can charge. These 

include, inter alia, no competing technology and an assurance that their 

technology will be commercialized. Thus I believe that the usual balance 

that needs to be reached when competition law and IPR face off against 

each other is not present in a standard setting environment. The protection 

of fair competition within SSOs is far more important. Furthermore the un- 

harmonized legislation governing patents presents more complex and 

expensive patent litigations than in the US. While this often is perceived as 

a negative feature of EU law it serves as a natural protection against patent 
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hold-ups from NPEs. It is considerably more expensive to acquire patents in 

the entire EU than it is in the US, thus reducing the financial benefits for 

NPEs. 

Although the EU still lacks the necessary legal development to predict the 

application of competition rules to behavior in SSOs it is nevertheless well 

prepared for what the future might bring. While creating a legal obscurity 

for undertakings, the Commissions’ objections coupled with the subsequent 

remedies provide a strong indication on the position and adaptability of 

article 102 TFEU.           
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