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Abstract

The right to nationality codified in article 15 thfe Universal Declaration of
Human Rights is understood as thght to have rights.By possessing
nationality, access to fundamental human righensured. A person who is
not considered a national of any state accordingtstdaws isde jure
statelessDe jure stateless persons are consequently impeded to sugby
human rights.

As of today there are several international insenta addressing the issue
of statelessness, of which the most important aneshe 1954 Convention
relating to the Status of Stateless Persons, tled T®onvention on the
Reduction of Statelessness, the 1997 European @bowneon Nationality
and the 2006 Council of Europe Convention on theoidance of
Statelessness in relation to State Succession.réiogpto these, states are
urged to providefacilitated acces$o nationality’ as this the onlydurable
solution’ to statelessness. This permanent solution is aethigiirough
recognition of nationality or naturalization.

Despite these instruments, states apply nationaléws rendering
individuals stateless. For Roma in Central and détasEurope this is
especially evident. Several reports from human dRdma rights
organizations and the CoE Commissioner for Humaghtliexpress great
concern for the situation and the number of staselRoma living in CEE.
Slovenia is just one example where Roma face staeéss as a result of
state succession, discriminatory nationality lawsd aadministrative
practices, especially concerning naturalizatiorunegnents.

This indicates that there are situations wherermat®onal instruments
simply are not enough, mainly due to the weak stpfoo their content.
Neither on EU-level can access to nationality bsuesd as the issue of
situ statelessness is not addressed at all in EU-laig.|&buna of EU-law is
a result of lack of legislative competence on thedter and the doctrine of
state sovereignty. As such, this thesis regrettsttte EU does not have the
competence to adopt such legislation, as an EUWudim&nt would be an
alternative and compliment to already existingrunstents, in order to more
efficiently address reduction of statelessnessamogss to nationality in an
EU-context.

In any case the fact that there are legal obstablais prevent EU from
adopting legislation on the issue does not disrhssfact that such legal
action is needed. If the EU had the competencedalate, restrictions and
standards on naturalization requirements could f@osed which in
extension would create facilitated access to natityn through
naturalization and consequently reduce statelessimesccordance with
principles of international human rights law.



Sammanfattning

Ratten till medborgarskap kodifierad i artikel 1%N:s declaration om de
manskliga rattigheterna tolkas sondtten att ha rattigheter.Genom
medborgarskap sakras tillgang till grundlaggandenskiiga rattigheter.
Personer som inte betraktas som medborgare i retgbenligt dess lagar ar
de jurestatsldsa. Atnjutandet av méanskliga rattigheterdi® jure statslosa
ar foljaktligen begransad.

For narvarande finns det ett flertal internatioaelistrument som reglerar
statsloshet. Nagra av de mest betydande &ar 1954e@ton relating to the
Status of Stateless Persons, the 1961 Conventioth@nReduction of

Statelessness, the 1997 European Convention oordéty och the 2006
Council of Europe Convention on the Avoidance @t&essness in relation
to State Succession. | dessa uppmanas stater raterlétta tillgang till

medborgarskap" eftersom detta ar den enda "hallbasaingen” av

statsloshet. Denna permanenta l6sning kan uppné@sngerkannande av
medborgarskap (vid fodsel) eller naturalisation s{kan om

medborgarskap).

Trots ovannamnda instrument, finns det states soitfimpar
medborgarskapslagar som férsatter individer i Kisitet. FOr romer i
Central-och Osteuropa ar detta sarskilt tydligter&l rapporter fran
manniskoratts- och romarattsorganisationer och farémets kommissionar
for manskliga rattigheter uttrycker stor oro fotustionen och antalet
statslosa romer i denna region, dar Slovenien uttfoexempel dar manga
romer &ar statslosa till foljd asecession och ny statsbildnjrdjskriminerande
medborgarskapslagar och administrativa forfarandesrskilt gallande
villkor for naturalisation.

Detta indikerar att det finns situationer dar insgronella instrument helt
enkelt inte ar tillrackliga, framst pa grund av detaga stodet for deras
innehall. Inte heller pa EU-niva kan medborgarskmpanteras eftersom
fragan om in situ statsloshet inte behandlas alls i EU-lagstiftning.
Anledningen till detta ar bland annat EU’s bristanagstiftningskompetens

i frdgan samt principen om staters suveranitet. n@eappsats beklagar
avsaknaden av sadan kompetens, da EU-lagstiftring ett alternativ och
komplement till redan befintliga instrument, fot ater effektivt begransa
statsloshet samt forsakra ratten till medborgarskam EU.

Det faktum att det finns rattsliga omstandighemshindrar EU fran att

anta lagstiftning i fragan, avfardar dock inte gakfillandet att sadana
rattsliga atgarder behover vidtas. Genom EU-lagati§ kan restriktioner

och normer for naturalisationsvillkor alaggas metlistaterna vilket i

forlangningen skulle trygga tilltrddde till medbargkap genom

naturalisation och foljaktligen minska férekoms#anstatsloshet i enlighet
med internationella principer om manskliga rattigine
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1 Introduction

Most people do not reflect over nationality assiailegal and practical fact
we take for granted. For approximately 12 millicople worldwide, this is
not the case. They are stateless. According tantieenational definition a
stateless person is someone who is not consideredi@al by any state,
either by the law of that statdg jurestateless) or due to inability to prove
identity (de facto stateless). Being stateless thus brings about esever
hardships as it prevents full access to fundamehtehan rights and
freedoms. But most importantly, the concept ofedémtsness is at odds with
the right to nationality.

Currently the Council of Europe identifies the nuenbf stateless persons in
Europe to be 680,000 of which the Roma constitates of the largest
groups. For a great part of these Roma, their stasustateless is adding to
an already alarming situation of discrimination,rgmaalization and social
exclusion.

As of today there are several international andioreyd instruments

regulating reduction of statelessness and the scdes nationality.

Unfortunately the general support and recognition tlrese remains
relatively weak. Many states, such as Slovenia ritl accede to them,
which limit their influence on states’ (Sloveniangtionality laws, to the
detriment of its stateless Roma population. The s&aeless Roma are
denied the right to nationality in Slovenia and estitU member states
raises the question of the need for a common EUla&gn to more

efficiently reduce statelessness and ensure atzesgionality.

1.1 Aim and Scope

In the light of this background, this thesis seitto address and analyze the
need of complimentary binding EU-regulation (sushaadirective) on the
reduction of statelessness and facilitated acoesattonality.

A number of Roma in Slovenia and Central and Eadienrope (CEE) are
denied access to nationality due to insufficierturaization remedies and
strict/discriminatory nationality laws and admingive practices in their
countries of residence, which deprives them ofrigjet to nationality as laid
out in international human rights law. Thereforgeyt will be used as an
example to concretize the need for regional letisia

The aim is to answer the following question by gsihme example of
stateless Roma in Slovenia and by reviewing thenstofstatelessness (in
situ, de jureandde factg, nationality (granted orjus solior jus sanguiniy
andnaturalization in international, EU and national legislation:



Why isthere a need of EU-regulation on thereduction of statelessness
and access to nationality when there already areinternational and
regional instruments on these issues?

In order to answer this question, the content @frimational and EU-law and
Roma’s access to nationality in Slovenia must beveed:

* What are international standards on reductionateitssness and
the right to/access to nationality?

* To what extent is reduction of statelessness aid to nationality
regulated at the EU level? Are there obstaclesgieatent EU to
legislate?

* Inwhat way is Roma’s access to nationality restddn Slovenia
and CEE? (Insufficient naturalization remediesculisinatory
nationality laws, historical events)

1.2 Method and Material

The method used throughout the writing of this ithesnsists of traditional
legal method where legal problems are studied aatiyzed on the basis of
the notions oflex lata andlex ferenda.With the help of various sources;
(such as legislation, case law, legal doctrine anddemic writing) the
content of current legislation concerning reductadrstatelessness and the
right to nationality with special regard to theusition and occurrence of
statelessness among Roma could be establishedxandned. Altogether
these parts have formed the basis for the argumi@mtan the need for
development olfex ferenda.

In addition various legal principles and doctrisesh as proportionality and
anti-discrimination principles and the doctrine sthte sovereignty and
genuine and effective link have served as toolsterpret the material at
hand. As the legal analysis has been carried ouh@e different levels;

international, regional and national, a comparathethod has been applied
to distinguish similarities and differences in legantent.

Furthermore, it should be noted that the writingto$ thesis was entered
with a certain extent of prior knowledge on thei¢p@and a predetermined
argument — namely that there is a need for EU-gdigui. As such this
hypothesis has been the starting point of the shasd formed thenodus
operandiof the work process all the way to the analysis.

The selections of sources and examples to illestiia¢ current situation
have been made with regatd importance, range, notion and attention
brought within the field of the topic at hand. d¢t important to emphasize
that a large part of the literature of the areajurestion are subject to an
ambition towards international (and regional) chgnhe authors share a
similar purpose of eliminating statelessness, mgisiawareness and
contribute to stateless persons aspiration for iatgun of nationality.
Consequently, some of the sources utilized may &dertain amount of
academic objectivity. However, this has been badnuy the diversity of



sources from which the literature originates; legalrces; international
treaties and conventions, regional EU-instruments @ational legislation,
reports and publications from IGOs; UN, EU, CoE amdious writings
from legal scholars and human rights organizations.

Previous works on the topic is scarce. Unlike dlipselated areas of
international human rights law, such as refugee, laeduction of
statelessness remains an underdeveloped area af tegearch and
literature. What is usually written on the topic sfatelessness is the
determination of status, protection and treatméstateless persons, rather
than solutions to reduce it. There is however gdarumber of reports and
articles that addresses the problem of statelessmeksits causes. These can
for instance be found in database on Protectiomnag&tatelessness and
Comparative Citizenship Analyses, provided by EUDservatory on
Citizenship in cooperation with the United Natiddgh Commissioner for
Refugees and in the UNHCR'’s useful database Redworl

Naturally international, regional and national legatruments compose the
base for this thesis and its conclusions. The ronanventions used are the
1954 Convention relating to the Status of StateRmsonsand thel961
Convention on the Reduction of StatelessaadstheEuropean Convention
on Nationality from 19970n national level th&lovenian Citizenship Ac
the main legal source.

In addition reports and publications dedicated tatiamality and
statelessness in international law and developnamnsgional and national
levels, from international institutions especiallge UNHCR and the
Council of Europe working in the field have senasdimportant sources for
this thesis.

One of the leading authors providing comprehensverview of the
concepts of nationality and statelessness, as agelh presentation of the
challenges of dealing with these issues througermational law is Paul
Weis. Other significant contributions on the medbars concerning
nationality, which reflect upon contemporary deypahents in international
law, including the influence of human rights law tbis field are written by
Laura van Waas and David Weissbrddh the specific topic of reduction of
statelessness through naturalization remedies Hurapean context Eva
Mrekajova’'sNaturalization of Stateless Persons: Solution etedssness?
(Tillburg, 2012) is a valuable source.

When writing on human rights issues it is ineviealib take reports,
recommendation and country analyzes from NGOs amchah rights
organizations into consideration. With Central &abtern European focus
Gabor Gyulai of the Hungarian Helsinki Committeeaisrequent name in
the literature in this field along with various easchers of the European
Roma Rights Center. Their contributions provid@amant background to
the understanding of Roma statelessness in therremi an overarching
European level as well as state level.



1.3 Delimitations

Dealing with such broad and complex notions; staless and nationality
on three levels; international, regional (EU) andmestic (Slovenia)
requires clearly articulated objectives and debing. In this section
clarifications and delimitations are described fyieDetailed definitions of
the various concepts follow in section 2.1

Stateless Refugees and in situ Stateless

There are two groups of stateless persatateless refugeeand non-
refugee statelessThe former category refers to stateless persdms ave
migrants or of migratory background (i.e. refugeas)l thus protected by
the1951 Convention relating to the Status of Refugeesrder to fall under
this category and qualify for the protection of thentioned convention the
person must owe to wellfounded fear of being perset for reasons of
race, religion, nationality, membership of a patac social group or
political opinion and be outside his or her courgfyrigin! In comparison
to stateless refugees the latter category — alsevikmasin situ (on site)
stateless — refers to persons who are stateless in thein‘@auntry’ in
which they reside and have significant and staiele with (through birth,
long-term residence, etc.). Not qualifying for rgde statusn situ stateless
persons rely solely on the protection laid outhe 1954 UN Convention
relating to the Status of Stateless Persand thel961 UN Convention on
the Reduction of Statelessnéss

De jure and de facto Stateless
As will be seen in the following section, statelggssons can be further
divided intode jure (legalf’ and de facto(effective} stateless. Given the
range and limitations for this essay onlg jure,non-refugee (i.ein situ)
stateless persons are considered.

Reduction of Statelessness through Naturalization
The concepts of statelessness and nationalitynaeparable as they simply
are two sides of the same problem; someone who doegpossess a
nationality is stateless and statelessness isreted through acquisition of

! Article 1 of the Convention: “The term “refugedial apply to any person who: owing to
wellfounded fear of being persecuted for reasonsd, religion, nationality, membership
of a particular social group or political opinias,outside the country of his nationality and
is unable or, owing to such fear, is unwilling t@# himself of the protection of that
country;or who, not having a nationality and being outside country of his former
habitual residence as a result of such eventspable or, owing to such fear, is unwilling
to return to it.(authors emphasis)

2 Gyulai, G. 'Statelessness in the EU FrameworHritgrnational ProtectionEuropean
Journal of Migration and Laywol. 14, 2012, p. 279.

% Compared to stateless refugees who qualify as‘befigees” and “stateless” and thus
enjoys the protection of all three instruments.

* Persons who are stateless by the meaning of ldva@nnot legally considered a national
of any state. See further explanation in sectidn 2.

® Persons who legally have a nationality but areblent prove it or to enjoy it effectively
See further explanation in section 2.1



nationality. In this thesis reduction of statelesssthrough facilitated access
to nationality (i.e. naturalization) is the empisasilthough other remedies
solving statelessness are mentioned as well.

Nationality and Citizenship
Throughout the thesis the temationality is used unless quoting legislation
using the termcitizenship.In legal doctrine and academic writing these
notions usually refers to different contexts, whigre former pertains to the
external relation between the state and the indalide.g. diplomatic
protection and state liability) and the latterhie tnternal relation (rights and
obligations) between the state and the individial.avoid confusion the
two notions are henceforth considered synonymous.

Roma
The Roma are one of the largest ethnic groups irogeu afflicted by
statelessness. Being an already vulnerable andmaérgd ethnic minority,
statelessness affects the Roma drastically. Wiik thackground, the
population of stateless Roma serves as an indicdtoine sufficiency of
current international, regional and national legjisih on the reduction of
statelessness and access to nationality.

CEE and Slovenia
Although the essay sets out to analyze the needfi@mework applying to
all EU member states, Central and Eastern Eurofieeifocus area as this
region accommodates the majority of Europe’s stateRomé&.Many of
the countries in this region (e.g., Macedonia, Berkand Bosnia
Herzegovina) are not yet EU member states and wibwisl not be affected
by an EU-framework. However it can be noted thahemf these states
have initiated accession procedures, which meaatsatHuture framework
would also apply to these states. Until then tsag is using Slovenia as a
point of reference when studying Roma’s accessatmmality. Slovenia is
chosen for several reasons. In Slovenia there are than 4,000 stateless
persons, including many Roma (one of the largdstietminorities in the
country). It has a fairly dark history of prevemiaccess to nationality as a
successor state of the former Yugoslavia — a pecthat despite EU
membership and ECtHR rulings still today perpetsiatatelessness among
many of its residents. Furthermore, Slovenia did accede to several
important international conventions, which makearitinteresting state to
study from the perspective of the adoption of Egutation. N.B. that the
focus lies on the need of such regulation and natsopotential content.

® Warnke, A. M. ‘Vagabonds, Tinkers, and Travel&tatelessness among the East
European Romalndiana Journal of Global Legal Studiegol.7 Issue. 1, 1999, p. 343.



1.4 Outline

The initial section (2) starts off by defining they notions of nationality
and statelessness and placing them in context.ughout this section the
importance of nationality and sources and solutionsstatelessness are
explained. The following sections (3 and 4) setldgal framework of the
thesis by outlining the content of internationatl d&lJ-law, including EU’s
legislative competence in matters of nationalityd ameduction of
statelessness. To create an understanding as totheng is a need for
additional legislation on the topic, the subsequesation (5) highlights the
historical origins and current situation of stassleRoma and how
statelessness is retained by Slovenian nationaktyand its naturalization
requirements. Eventually leading up to the finaktiem (6) where
conclusions and argumentation for EU-regulationpsesented.



2 Statelessness and Nationality

“[...] stateless people live in a Kafkaesque netheldvarhere they do not
officially exist and therefore have virtually nghits at all.”

As mentioned in the introduction the problem oftel&ssness concerns
more than 600.000 people in Europe. This sectioniges an introduction
to the understanding of the complex notions ofe#¢asness and nationality.
It defines the terms afe jureandde factostatelessness and highlights what
reality persons without nationality live in, theasens behind statelessness,
how it occurs and how it could be solved.

2.1 Definitions

The discussion on the different forms of statelessnand what they
comprise is a long and intricate one, too complex cover in a

comprehensive way in this thesis. For the undedstgnof the topic it is

however necessary to know the basic terminologgrredl to in doctrine,

legal sources and the following text. Especiallycsithe main international
conventions on statelessness only apply to oneg@ateof statelessness,
viz., de jurestatelessness.

The two main definitions as already mentioned deejure and de facto
statelessness. In Prato, Italy in May 2010 the ddhiNations High
Commissioner for Refugees (UNHCR) organized an ExpMeeting to
discuss the concept of statelessness under intamablaw. The discussions
were based on two background papg&Fse definition of ‘Stateless Person’
in the 1954 Convention relating to the Status afteédss Persons: Article
1(1) — The Inclusion Clausednd ‘UNHCR and De Facto Statelessness”.
As a result of this meeting the content and scopepplication of the
respective definition was concluded.

As of today, the internationally recognized defomt of ade jure stateless
person isa person who is not considered a national by aayestnder the
operation of its laf; thus addressinde jurestateless persons as not legally
belonging to any state according to its nationdétys. Ade factostateless
person is defined in relation to this meaning amesme who in fact is
unable to enjoy the rights attached to their natliby) or who is unable to
prove his/her identity and consequently nationalfityln other wordsde
facto stateless persons have a legal nationality — buneffiective one —
which results in their protection and rights tiex rtationality are neither

" UNHCR,“Protecting Refugees and the Role of the UNHCR 22008", September
2007, p. 11.

& Convention Relating to the Status of Statelessd®e; 1954, Article 1 (1).

® UNHCR, Massey, H. ‘UNHCR and De Facto Statelessnkesgal and Protection Policy
Research Serieg\pril 2010, p. ii.
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upheld nor fulfilled; protection, assistance, rigbtvote, access to health
care, education etc. Someone whalésfactostateless has as such a legal
claim as a national of that state but cannot paveerify it.'° Traditionally
the term has been used for persons being outsale state of nationality
and lacking in that state’s (diplomatic) protectiofhe meaning of the
notion today however includes persons within theiteey i.e. in situ
stateless persons.

The most clear and comprehensive definitiordeffactostateless is made
by David Weissbrodt and Clay Collins:

Persons who are de facto stateless often have ianality
according to the law, but this nationality is ntieetive or they
cannot prove or verify their nationality. De facttatelessness
can occur when governments withhold the usual lisnef
citizenship, such as protection, and assistancethen persons
relinquish the services, benefits, and protectibtheir country.
Put another way, persons who are de facto statelggg have
legal claim to the benefits of nationality but amet, for a
variety of reasons, able to enjoy these benefitseyTare,
effectively, without a nationality/

According to Weissbrodt and Collins most personasmeredde facto

stateless are victims of state repression. Whedsagure statelessness
simply is the result from the intentional or unimienal oversight of
lawmakers and discriminatory nationality laws, iegvgaps through which
these persons fdlif.

Considering these two categories of statelessneissciear thatde facto
statelessness refers to the access to rights liokedtionality (e.g. access to
health care and education) whereéasjure statelessness concerns the right
to n?}ionality andhe right to have rightsas is the focus of the forthcoming
text.

Finally, the reader should keep in mind to separasitu stateless persohis
from stateless refugees and that the temagonality and citizenshipare
used interchangeably.

19 Massey, H. iii and p. 28.

' Massey, H. ii.

2\Weissbrodt, D. & Collins, C; ‘The Human RightsStateless Persongiuman Rights
QuarterlyVol. 28, 2006, p. 252.

3 Weissbrodt, D. & Collins, C; p. 263.

* Massey, H. p. 40.

!5 As described earlier as persons who are statieléssir own country of residence.
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2.2 The Importance of Nationality

“Nationality serves above all to determine thatpleeson upon whom it is
conferred enjoys the rights and is bound by thegabbns which the law of
the State in question grants to or imposes orgitismals. .."°

Nationality is a complex notion with individual sifjcance. As a main
understanding nationality establishes who is inetldr excluded from the
political, legal and social community in a parteubktate. The function of
nationality can be viewed from several perspectiBgsstudying these, the
significance of each and every person possessingtianality becomes
evident.

2.2.1 Nationality and Human Rights

As a legal function, nationality creates a bondweein a state and an
individual that confers both the state’s protectafnthe individual inside
and outside of its borders and the individual'sgdtions towards the state.
As such nationality comes to include as well rightsl duties” When it
comes to the relation between nationality and (mights, the German-
American political theorist and philosopher Hannaewdt provided
valuable writings on the topic. According to Arendtiman rights are
established by man (society) and as such being muma&nough to be
entitled these rights. If there are rights and tsghbearers, then there must
also be a carrier of the duty to fulfill these tighHowever in the aftermath
of the Second World War and the Holocaust Arendfized that being
human was simply not enough to ensure thght to have rights’,as a
specific duty bearer was not appointed. She coedutiat some kind of
territorial or political belonging or membership sveequired and thus she
established nationality as the function to makeeseign states the duty
bearers?

To summarize Arendt's theory nationality results the ability of an

individual to claim full civil, political, economi@nd social human rights
towards a state, in comparison to a stateless perdw, according to
Arendt has unwillingly lost the party (i.e. stateyvards which rights are to
be claimed. She says:

We became aware of the existence of a right to have
rights...and a right to belong to some kind of orgadi
community, only when millions of people emerged whex

lost and could not regain these righits.

'8 Nottebohm Casd,iechtenstein v. Guatemalp. 20.

" For example the duty to follow the laws of thetestand the right to diplomatic
protection, See Weis, PNationality and Statelessness in International Lagiuwer
Academic, Dordrecht, 1979, p.f29

18 Arendt, H,“The origins of totalitarianisry, Meridian Books, New York, 1958, p. 280
19 Arendt, H. 296
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So even though nationality is not a prerequisitertpy fundamental human
rights and freedoms it still dictates and prove ldgal relationship between
rights holder and duty bearer (i.e. the national tre state). The theory of
Arendt pinpoints this by stating that statelessraass lack of nationality
jeopardizes the access to fundamental human reydsprotectiorwhen
there no longer exists a duty bearer i.e. staemsore thenf®

2.2.2 Nationality in Everyday Life

What specific rights a national is entitled to &ddition to the right to have
rights) varies from state to state. Minimum rightssuch as access to
education and health care — are set out in rigatsadations but the scope
and application is decided upon by each state. amyrstates rights are
granted beyond the minimum standards, likee access to education or
health care.

For many people Article 25 of thimternational Covenant on Civil and
Political Rights (ICCPR) constitutes the everyday life function of
nationality:
Article25
Everycitizen(authors emphasis) shall have the right and tipepnity,
without any of the distinctions mentioned in ai@ (race, colour, sex,
language, religion, political or other opinion, ioail or social origin,
property, birth or other status) and without unoe@ble restrictions:

(a) To take part in the conduct of public affadsectly or through freely
chosen representatives;

(b) To vote and to be elected at genuine peridéictiens which shall be by
universal and equal suffrage and shall be helcebyes ballot, guaranteeing
the free expression of the will of the electors?

(c) To have access, on general terms of equadityublic service in his
country?

2.2.3 Nationality as a Social Function

Besides the outlined (negative) practical and leffgicts lack of nationality
brings about, there are mental/psychological camseces as well; feeling
of alienation, marginalization and social exclusioNationality is a
‘powerful instrument of social closure and standstla very core of

20 Weissbrot, D. and Collins, C. p. Z48

I This entails equal treatment between statelessatiohals according to Article 26 of the
ICCPR: All persons are equal before the law anceat#led without any discrimination to
the equal protection of the law. In this respd®, law shall prohibit any discrimination and
guarantee to all persons equal and effective piioteagainst discrimination on any ground
such as race, .colour, sex, language, religiontigallor other opinion, national or social
origin, property, birth or other status.
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national identity’ %> As such it also functions as a determination afust>
According to Arendt, the loss of nationality congies the loss of human
status and expulsion from humanfy.

2.2.4 Nationality and EU-citizenship

In the EU-context possession of nationality is yeire important as it
conditions EU-citizenship. Only nationals of EU nimen states can obtain
EU-citizenship and acquisition of such status isbased on a common EU-
policy, but dependent on the nationality laws af thember state€s.The
EU-citizenship confers rights such as freedom of@neent, residence and
employment across the EU and the right to votelirofean election®. De
jure stateless persons in the EU not possessing nhttyoaatheir state of
residence are thus not only omitted rights and fiissnevery individual is
entitled to, but also the ‘regional’ rights linkemlEU-citizenship.

The possession of a legal identity in terms ofortlity is not a guarantee
for a good life or that rights are respected aratguted, but probably more
likely. It is however clear that the absence oévbkes severe hardships,
especially in everyday situations in the interatthetween the individual
and the state. Fade jure stateless persons, the lack of legal status as a
national results in lack of administrative existendincapacity to make
claims towards the state which often results irc@easibility to social and
public services and fundamental human rights.

2.3 Sources of Statelessness

Statelessness occurs when a person is denied ovetefffor legitimate or
illegitimate reasons) of its nationalif§. The reasons behind such state
actions derive from both internal and external uwinstances;
discrimination, state succession, conflicts of taumention a fevf®

In a report published by the UNHCR causes to sissgless are listed:

22 evanon, A. & Lewin-Epstein, N. ‘Grounds for ciiaship: Public attitudes in
comparative perspectiveSocial Science Resear@010, p. 419.

Z Kivisto, P & Faist, T, Citizenship: discourse, theory, and transnationalgpects”,
2007, p. 13.

24 Arendt, H. p. 297.

% Article 20 (1) of the TFEU reads: Citizenship bétUnion is hereby established. Every
person holding the nationality of a Member Statldbe a citizen of the Union.
Citizenship of the Union shall be additional to axad replace national citizenship.

%% Article 21 of the TFEU.

" Babha, J. edsChildren without a State: a Global Human Rights (g€’
Massachusetts Institute of Technology, 2011, p. 1.

8 Blitz, B. K. & Lynch, M. eds"Statelessness and the Benefits of Citizenship: A
Comparative Study"Geneva Academy of International Humanitarian leand Human
Rights, 2009, p. &.

2 Weissbrot, D. & Collins, C. p. 254 and

UNHCR website on statelessness <http://www.unhgipaiges/49¢3646c155.htmi>

14



» Transfer of territoryesulting from state dissolution, succession or
breakup is one of the most well-known causes @¢lessness.

e Marriage laws and dependent nationafgge note 37)

* Administrative practices and discriminatierwhere state officials
may remove unwanted nationals from the nationastey or
otherwise deny nationality.

* Laws on birth registration and the principle jof sanguinis- if
nationality is granted solely on the basis of décérdren born to
stateless parents cannot acquire nationality, wi@shlts in
inheritance of statelessness for generations.

» Conflict of law— if an individual is born in a state which only
recognizes nationality based on descent and her{ag sanguiniy
to parents whose nationality is with a differemttstthat only grants
nationality by birth jus sol) this will render that individual stateless
since he/she does not qualify for nationality ithei state.

» Denationalizatior- when the state revokes nationality that was
acquired through fraud or false information.

* Renunciation of nationality where a national renounces nationality
without obtaining nationality of another state.

« Automatic loss of nationality by operation of l@w lege- can occur
when an individual loses connection with the statel no action is
taken to maintain nationality; it is revoked.

e Change of nationality laws where persons who were considered
nationals according to old nationality laws mightriendered
stateless by new law®.

For this essay as will be seen in the example oh&dransfer of territory
along with, (discriminatory) nationality laws andnainistrative practices
are the most common reasons for statelessnes® i@HE region. In the
history of the region there have been severallisigrtases in the early
1990’'s where many Roma lost their nationality doewhat the state
referred to as automatic loss of nationality byrapen of law, but that in
fact was discriminatory practices and laws apptigdtate officials™

2.4 Solutions to Statelessness

“For non-refugee stateless persons, the only lengrsolution is obtaining
a new nationality*

Once the origin of statelessness is known it iseeds find solutions. In
legal doctrine, facilitated accessto nationality’ is the only durable

%9 UNHCR, “Information and Accession Package: The 1954 Coiwefelating to the
Status of Stateless Persons and the 1961 Convenriitiee Reduction of Statelessness”
1999, p. 3.

%1 See section 5.

%2 Guylai, G. eds.Forgotten Without Reason — Protection of Non-Refugiateless
Persons in Central Europe’llungarian Helsinki Committee, 2007, p. 29.
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solution’ to statelessness. This permanent solution is aethigiirough
recognition of nationality (when a person is borm) naturalization
(acquisition of nationality by application) by thelp of various remedies.

2.4.1 Remedies for Solving Statelessness **

The following remedies describe measures statelsl caury out in order to
prevent, reduce and eliminate statelessness. Thedies are mainly
developed by human rights defenders and NGOs aedused in their
assessments of states. They are also referred tteeinrecommendations
towards states where state actions to reduce estatglss are called fir.
Not all remedies are reflected in international land thus not legally
binding on states. However some examples can hedfider alia in the
1989 Convention on the Rights of the Chadd the1954 and 1961
Statelessness Conventidis

Preemptive remedies

Measures of preemptive character prevent statedesshefore it occurs.
Preemptive remedies are usually linked to laws eeglilations on birth
registration and certificates. A recommendatiorihid character towards a
state could be to make sure all children born withie state are registered
upon birth and provided with a birth certificatenédexample is article 7 of
the 1989 Convention on the Rights of the Chitdtording to which states are
obliged to register each child immediately aftettband provide the right to
acquire a nationality. The obligation to grant oadlity to a child at birth is
also found in article 10 of th2006 Council of Europe Convention on the
Avoidance of Statelessness in relation to Stateessmn These and similar
measures aneecessary for the complete eradication of statetsss

Minimizing remedies

As understood from the name, minimizing remedi¢sosé to alleviate the
distress faced by persons without nationality angrotect them from being
discriminated. As such this kind of remedies doesaim to eliminate or
prevent statelessness but merely facilitate evgriéafor stateless persons.
Minimizing remedies are typically executed througidministrative
procedures and anti-discriminatory provisions. @& 27 and 28 of the
1954 Statelessness Convent@mnstates’ obligation to issue identity papers
and travel documents to stateless persons areatygiamples.

Naturalizing remedies

Naturalizing remedies are the only measures thraugkh statelessness —
once occurred — can be removed, as they secustestapersons’ access to
nationality through naturalization processes. Thesmedies grant
nationality to stateless persons by legislative meedt can be through
adopting a law that extends nationality to incletateless populations or

% Weissbrot, D. & Collins, C., p. 271

3 Especially Human Rights Watch refers to these ciesein their reports.

% Meaning thel 954 Convention relating to the Status of StateRessonsand thel 961
Convention on the Reduction of Statelessness.
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that sets out criteria that — once fulfilled — désun the acquisition of
nationality. Notably no international instrumentslige states to adopt and
implement naturalizing remedies for stateless pexsoot even thd954
and 1961 Stateless ConventioAsticle 32 of thel954 Conventiomerely
obliges states toas far as possible facilitate the assimilation and
naturalization of stateless person§’.

2.4.2 Recognition of Nationality

According to the notion of state sovereignty, stadee the ultimate judge
and lawmaker in issues within their jurisdictiondamave the sole right to
decide whom it grants nationality:

It is for each state to determine under its own Valwo are its
nationals. This law shall be recognized by othatestin so far
as it is consistent with international conventiomsernational
custom and the principles of law generally recogadizvith
regard to nationality’

This right is, though — as in other fields of imational law where the

interests of the states and human rights collid&recumscribed by a set of
minimum standards which the states must comply .w&bme of these

standards will be described further on under thaptdr on international

legislation, like the prohibition of rendering ratals stateless and the
obligation to grant nationality to persons bornhivitits borders. But first

general principles on recognition of nationalitylwe outlined.

The Principles of jus soli and jus sanguinis

The two main principle® through which nationality can be acquired are the
principles ofjus solf® andjus sanguinis® The former grants nationality
based on birth within state territory and the lattea descend and family
heritage, where nationality is granted individualsose parent (usually the
father) is a national of the state. These two mpies based on which
nationality can be granted or denied are foundticlas 1 and 4 of th&961
Convention on the Reduction of Statelessné8gen it comes to national
legislation most states apply a mixture of the tmmanciples in their
nationality laws, although one or the other usuptigdominate&

% Weissbrot, D. & Collins, C., p. 271

37 Article 1 of the Hague Convention on Certain Qisest Relating to the Conflict of
Nationality Laws, 1930.

% There is a third principle: dependent nationalithich refers to the practice where the
nationality of married women is linked and deperdenthe nationality of the husband.
This principle lacks relevance for the topic atdhamd will therefore not be further
examinedThere are also scholars who think that naturabrashould be counted as a
principle on which nationality is recognized, segerd5.

%9 Jus soliis a Latin expression meaning “right of the soit™law of the land”.

4% Jus sanguiniss Latin for “right of the blood” or “law of blood”

“l Levanon, A. & Lewin-Epstein, N. p. 421.
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There are several examples of how ‘pyus’ sanguinihationality laws can
generate and perpetuate statelessness for generaiild cases when
nationality is granted solely on paternal decentvben a child is born to
stateless parents. Because of the negative impéacdpgire’ jus sanguinis
based legislation, nationality laws based on tlaeelof birth jus soli)or a
combination has emerged as the overriding intesnatinorm as reflected
in article 1 of thel961 Statelessness Convenjitough it is still commonly
used among CEE staté&s.

The Doctrine of Effective and Genuine Link

The rationale behind recognition of nationalitypesed on the doctrine of a
genuine and effective link between the individuadl dhe state. According
to this doctrine nationality should be granted espe who has a substantial
connection or a genuine and effective link to tke#es According to the
International Court of Justice the link occurs ituaions of long-term
habitation, birth within its territory, descend, on cases of state
successioft®

The doctrine of genuine and effective link was lelsdaed in the Nottebohm
case; Lichtenstein v. Guatemala, where the IC&dtttat’lt (nationality)
may be said to constitute the juridical expressmithe fact that the
individual upon [...] is in fact more closely connegtwith the population of
the State conferring nationality than with thatamly other State*

As the Nottebohm case did not concern the rightaionality in terms of
statelessness, but rather to establish when néatiomasokes the right to
diplomatic protection, it remains unclear to whateat the doctrine of the
genuine and effective link can be applied in thetext of statelessness.
However it seems like the principles emanating frihre case has been
incorporated into some legal instruments and igrakto consideration in
naturalization procedurés.

Naturalization

The process where someone who was not a natiorsaktaite at the time of
birth — neither through birth on territory or thghudescend — applies and
acquires nationality of that state is referred 4aaturalization. In the strict

sense naturalization is defined ‘dse grant of nationality to an alien by a
formal act, on an application made for the speqgtiicpose by the alien or,

if he is under disability, by a person acting os hehalf *®

42 \Weissbrot, D. & Collins, C, p. 255and Blitz, B.K. and Lynch, M. eds., p. 9.

43 Weissbrot,D & Collins, C. p. 276

and Nottebohm Caskiechtenstein v. GuatemalblCJ Judgment of 6 April 1955 p. 4.
4 Nottebohm Caséd,iechtenstein v. Guatemalp. 23.

5 Mrekajova, E“Naturalization of Stateless Persons: SolutiorStételessness?”,
Tillburg, 2012, p. 18. In th&997 European Convention on Nationalifgnuine and
effective link is mentioned as a circumstance taatt allow for acquisition of nationality
through naturalization.

“®Weis, P. p. 99.
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In general the naturalization process is basedequirements which must
be fulfilled in order for the state to grant nadity. According to the
doctrine of genuine and effective link, long-teresidence is a factor that
can enable granting of nationality through nataetlon?’ Other common
prerequisites for naturalization are loyalty oatiwbere the applicant
promises to obey the laws of the state, sufficfamncial resources and
various integration requirements such as langu&dls proved in a test.
Although residence for a certain period of timegsognized as a universal
precondition, there are no comprehensive guidelimieeh states have to
follow, which results in states applying unique ioadlity laws of varied
stringency’®

The 1997 European Convention on Nationalists the following criteria as
central in the evaluation of the eligibility for tn@nality through
naturalization:
» the genuine and effective link of the person conedwith the
State;
» the habitual residence of the person concerndtkdire of State
succession;
» the will of the person concerned;
« the territorial origin of the person concerriéd.

As a solution to statelessness states are urgawvale a facilitated access
to nationality’ through naturalization. In th€xplanatory report to the 1997
European Convention on Nationalisgich access is inter alia alleviated by
reduced length of required residence and less gsinin language
requirements®

“"In doctrine naturalization has come to count aagditional principle — to the
aforementioned principles @fs soliandjus sanguinins- referred to agis domicile(law of
residence),according to which people may gain an entitlemertitizenship by means of
naturalization based on residence in a territoryaocountry.’

See Levanon, A. & Lewin-Epstein, N. p. 421.

“8 Mrekajova, E. p. 10 Although there exists recommendations as mentigmeection
5.2.3.

49 Article 18(2).

* Council of EuropeExplanatory report to 1997 European Convention atidhality,
para 52.
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3 Statelessness and Nationality
In International Law

There are several instruments governing statelessmad nationality from
various perspectives. In the following sections thest pertinent
conventions and treaties and relevant provisiotiso@imentioned.

3.1 International Instruments on
Statelessness

2006 Convention on the Avoidance of Statelessnessi  n relation

to State Succession °*
With the understanding that avoidance of statelsssis one of the main
concerns of the international community in the diaf nationality, the
Council of Europe adopted a convention aiming tduce statelessness.
However, since noting thdState succession remains a major source of
cases of statelessnegbe Convention solely addresses statelessnesssin t
context. In this aspect the Convention provideomprehensive range of
provisions ensuring the right to nationality, prethreg statelessness,
determining the responsibility of the successor #red predecessor states,
facilitating the acquisition of nationality by sté¢ss persons and avoiding
statelessness at birth.

Article 5(1)
A successor State shall grant its nationality tc@es who, at the time of
the State succession, had the nationality of tbdgmessor State, and who
have or would become stateless as a result oftdte Succession if at that
time:
a. they were habitually resident in the territofyiehh has become territory
of the successor State, or

b. they were not habitually resident in any Statecerned but had an
appropriate connection with the successor State.

Article9
A State concerned shall facilitate the acquisibbits nationality by persons
lawfully and habitually residing on its territoryhe are stateless as a result
of the State succession.

1954 Convention relating to the Status of Stateless Persons
The 1954 Conventions the only international treaty aimed specifigadi
regulating the standard of treatment for statefgmsons. It establishes a
framework for the international protection of stags persons and contains

®1 Henceforth also referred to as 2@06 CoE Convention.
%2 See Articles 2, 3, 5, 6, 9, 10.
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basic principles determining the application ofptsvisions (such as non-
discrimination, exemption from reciprocity, etcrjdathe juridical status and
social rights contracting states shall grant ttet¢as persors.

The most essential feature of th@54 Conventions that it, in article 1(1)
defines a stateless person‘agerson who is not considered as a national
by any State under the operation of its It anyone who qualifies under
this definition, the Convention establishes a mumm protection and
treatment the state parties are bound to providgeodling to the preamble

of the 1954 Conventiorits object and purpose is to ensure that stateless
persons enjoy the widest possible exercise of tia@man rights, including
the right to nationality. Hence it is in this ligthat article 1(1) shall be
interpreted.

It is also important to note that the Conventioeglaot permit reservations
to this provision, hence making it binding upon & state partie¥’
Furthermore, the International Law Commission hedated this provision
as part of international customary |aw.

The 1954 Conventionupholds the right to freedom of movement for
stateless persons lawfully on the territory andines states to provide them
with identity papers and travel documerftdhe Convention also prohibits
the expulsion of stateless persons who are lawarilyhe territory of a state
party>’ As protection of stateless persons is not a substfor acquisition
of nationality and consequently not a durable sohjt article 32 on
naturalization is of great relevance:

Article 32
The Contracting States shall as far as possiblktéae the assimilation and
naturalization of stateless persons. They shadhiticular make every effort
to expedite naturalization proceedings and to recscfar as possible the
charges and costs of such proceedings

Even if the ternde jurestateless is not mentioned in tt@54 Conventiorit

Is this category of stateless persons who falliwithe scope of article 1(1).
As such both thd954 and the 1961 Conventioapply solely tode jure
statelessness. However, Resolution | of the Firdlléading up to the 1961
Convention recommends thatersons who are de facto stateless should as
far as possible be treated as de jure statelesnable them to acquire an
effective nationality™®

%3 See Articles 12-32.

> Article 38(1).

%5 International Law Commissiodyticles on Diplomatic Protection with commentaries
2006, p. 48.

*® Articles 26-28.

>" Save on grounds of national security or publiceordrticle 31.

*8 Final Act of the United Nations Conference on Biienination or Reduction of Future
Statelessness held at Geneva, 1959, Recommentigtic2i79.
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1961 Convention on the Reduction of Statelessness

This Convention is a complement to th854 Conventionlt sets out to

ensure acquisition of nationality of a state anotguts from deprivation of
nationality by establishing remedies against statless in different
contexts i.e. how to avoid the incidence of statessAs such this

instrument gives effect to the right to nationakty articulated in article 15
of theUDHR (see following chapter).

The Convention is based on the notion of stategémagnty to determine
the content and application of their own natioyalaw. However the
understanding of this notion is restricted by in&#tonal norms and
principles outlined primarily in the provisions tifie 1961 Convention
Consequently the Convention fills an important ratebalancing these
interests?’

Although it is a Convention on theeduction of statelessnesis mainly
governs acquisition of nationality when a persoiasn in the territory of
the state concerned or when one of the parentseatihe of the person’s
birth is a national of that State and would otheewvbe statele$8.It does
not regulate reduction of statelessness throughrad&ation or provide
guidelines on prerequisites for naturalization psses. However, the
Convention at least indicates the obligation toid\statelessness as states,
as a rule, are prohibited to deprive a person fnationality if such
deprivation would result in statelessn&ss.

3.1.1 UNHCR

The Office of the United Nations High Commissiof@rRefugees has been
mandated to assist stateless refugees since gstallished on 1 January
1951. Since thet954 Conventiorand the1961 Conventiorentered into
force the UNHCR has been given a leadership robssgisting non-refugee
stateless persons as well. Trough several Gedas#mbly Resolutions
and Conclusions adopted by the Executive Commitdéethe High
Commissioner’'s Programme the UNHCR is tasked teriakle measures to
identify, prevent, and reduce statelessness, a$ agelto promote the
protection of stateless persons. However this ntendaes not include a
monitoring mechanism to supervise states implenientaf the provisions
in the two Convention§? Hence, out of the UN’s ten bodies monitoring the
implementation of human rights treaties none isgassl to monitor states’
compliance with the obligations to reduce stateless, which consequently

% Text of the 1961 Convention on the Reduction até&essness with an Introductory Note
by the Office of the United Nations High Commissoffor Refugees, Geneva, January
2011, p. 3.

% Articles 1 and 4.

®L Articles 8 and 9 See Mrekajova, fE 12.

%2 Text of the 1954 Convention Relating to the StafiuStateless Persons with an
Introductory Note by the Office of the UNHCR, p. 4.
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restrains and weakens the effectiveness ofLl8l and 1961 Conventions
and their provision&®

3.1.2 International and European Recognition

In addition to lack of a monitoring body, the instrents inefficiency is
enhanced by limited ratification. As of today orsix (!) states (of which
four are EU member states) have acceded t®@6 CoE Conventioff.
77 states are parties to tHi®54 Conventionand thel1961 Convention
currently has 51 parties (comparedlibl Convention relating to the Status
of Refugeeswhich has 145 state partiés).

The UNHCR Executive Committee urged states in t@@nclusion No. 78
from 1995
To adopt nationality legislation with a view to tmihg
statelessness, consistent with fundamental priesiplof
international law, in particular by preventing drhiy
deprivation of nationality, and by eliminating pisions which
permit the renunciation of a nationality withoutettprior
possession or acquisition of another nationality.

In 2001 the Committee’s Conclusion No. 90

Reiterates its call for States to consider accasgothe 1954
Convention relating to the Status of StatelessdPerand the
1961 Convention on the Reduction of Statelessness.

In anticipation of the 50th anniversary of th861 ConventionUNHCR
launched the Statelessness Conventions Campai@91f to encourage
accession to both statelessness conventions. Pefipgise efforts, the
support of the two instruments remains weak. AmibiegE U member states
(at the time of writing, May 2013}yprus, Estonia, Poland and Malta have
not become parties to tHO54 Conventiorand Belgium, Cyprus, Estonia,
Greece, ltaly, Lithuania, Luxembourg, Malta, PolaBtbvenia and Spain
are still not parties to thE961 Convention

3.2 International Instruments on the Right
to Nationality

The significance of the right to nationality in tileernational community is
demonstrated by its frequent reiteration in seviatarnational and regional

%3 Weissbrot, D. and Collins, C, p. 72

®See the status of the 1997 and 2006 CoE Convertidhs website of the Council of
Europe’s Treaty Office:
<http://conventions.coe.int/Treaty/Commun/ListeTaaiasp? CM=8&CL=ENG>.

% See the status of the 1951, 1954 and 1961 Cowowerdit the United Nations Treaty
Collection: <http://treaties.un.org/pages/PartitipsStatus.aspx>
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instruments within the human rights regime. Belawselection of articles
from the most essential of these is presented.

1948 Universal Declaration of Human Rights
As of today the articles of the Declaration are sidered as part of
international customary law and are as such in rgér@nding upon all
states. The international recognition of the UDHRsequently makes it an
indispensable instrument in upholding and protgcfumdamental human
rights and freedoms. One of the basic human rilggtesd in the Declaration
is article 15, the right to nationality, upon whitie possibility to enjoy
other human rights is based.

Article15
Everyone has the right to a nationality.
No one shall be arbitrarily deprived of his natiltiyanor denied the right to
change his nationality

1997 European Convention on Nationality

The Convention outlines a set of key principles ahtigations in article 4
which the states shall observe with special ref@da stateless persons and
their right to nationality. According to these, ewestate’s rules on
nationality shall be based on the principleatmid statelessnesalongside
the right to acquisition of nationalityand prohibition of arbitrary
deprivation of nationalityThe Convention governs all major aspects related
to nationality; acquisition, loss, recovery, progexs, multiple nationality,
nationality in the context of state succession aadionality, military
obligations military obligations in cases of mulépnationality and co-
operation between the state parties.

Article4
The rules on nationality of each State Party dtmlbased on the following
principles:

everyone has the right to a nationality;

statelessness shall be avoided,;

no one shall be arbitrarily deprived of his or hationality;

neither marriage nor the dissolution of a marriageveen a national
of a State Party and an alien, nor the changetainaity by one of
the spouses during marriage, shall automaticatgcathe
nationality of the other spouse

00T

Of relevance for the forthcoming text is articld)6g on facilitated access to
nationality.

% Henceforth also referred to as 297 CoE Conventior\s of today, May 2013, the
Convention has but 20 ratifications and many EU imemstates (including Slovenia) have
still not become a party.
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Article6(4) g
Each State Party shall facilitate in its interraal the acquisition of its
nationality for the ... stateless persons lawfaltyg habitually resident on its
territory.

1965 Convention on the Elimination of All Forms of Racial
Discrimination (CERD)

Article5 (d) (iii)

In compliance with the fundamental obligations ldavn in article 2 of this
Convention, States Parties undertake to prohildttareliminate racial
discrimination in all its forms and to guarantee tlght of everyone,
without distinction as to race, colour, or natioaakthnic origin, to equality
before the law, notably in the enjoyment of thédwing rights:

(d) (iii) The right to nationality;

1966 International Covenant on Civil and Political Rights
(ICCPR)

Article 24(3)
Every child has the right to acquire a nationality.

1979 Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW)

Article9
States Parties shall grant women equal rights mih to acquire, change or
retain their nationality. They shall ensure in martar that neither marriage
to an alien nor change of nationality by the husbduring marriage shall
automatically change the nationality of the wiknder her stateless or force
upon her the nationality of the husband.

1989 Convention on the Rights of the Child (CRC)

Article7 (1)
The child shall be registered immediately aftettband shall have the right
from birth to a name, the right to acquire a naldp and as far as possible,
the right to know and be cared for by his or heepts.

Article7 (2)

States Parties shall ensure the implementationesiet rights in accordance
with their national law and their obligations undee relevant international
instruments in this field, in particular where tteld would otherwise be

stateless.
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4 Statelessness and Nationality
In EU -law

So far, reduction of statelessness has not be¢mfarainstream European
Union policy discussions. There may be several twac and legal
explanations to this. Probably the most evidentsaorais the lack of
competence to regulate on the matter. But also Eclawareness and
understanding of the severity of the issue contebio the shortage of EU
regulations. As already mentioned the support Far two Statelessness
Conventions are limited and some of the membeestatho acceded to
them do not comply with their obligations. The fdbat manyde jure
stateless persons ‘disappear’ from society as @neyiving in a legal limbo
outside its margins is another reason why the sselated to statelessness
has remained a hidden realffty.

The most crucial human rights instrument in theioeg- the European
Convention for the Protection of Human Rights antidamental Freedoms
— binding upon the EU and its member states thr@ugible 6(2) and (3) of
the Lisbon Treat§? does not contain any provisions on reduction of
statelessness or the right to nationality. In famte of the following words:
citizen(ship), nationality, stateless(ness) cafobed in the ECHR?

Another important EU rights instrument is ti@harter of Fundamental
Rights of the European Unidf which together with the ECHR forms the
human rights regime of the EU. Neither the Chartentains any
statelessness-specific provision. The closestrnitesoto regulate nationality
is to declare thatany discrimination on grounds of nationality shdle
prohibited. "

In theLisbon Treatyit is mentioned that stateless persons shalldsdd as
third-country nationals in terms of EU-law on freed security and
justice’? In the light of this statement an acknowledgmehtstateless
persons can be sensed. However this populatidnfistll themselves in a
legal gap in EU legislation as there is a neith@ommon regime on the
reduction of statelessness nor on determining theis of and offering
protection to stateless persdns.

" Gyulai, G. ‘Statelessness in the EU FrameworKkriternational Protection’, p. 280.

® Treaty of Lisbon amending the Treaty on Europeaiob/and the Treaty establishing the
European Community.

% Gyulai, G. ‘Statelessness in the EU FrameworHritgrnational Protection’, p. 284.

9 Binding upon member states according to artidl&)®f the Lisbon Treaty.

"t Gyulai, G. ‘Statelessness in the EU FrameworHritgrnational Protection’, p. 284

"2 Lisbon Treaty article 61 Amendment of Article 6fftloe Treaty of the Functioning of the
European Union (TFEU).

3 Guylai, G. ‘Statelessness in the EU FrameworKkriternational Protection’, p. 284.
According to Tamas MolnarThe existing (EU) rules protect stateless persarani

indirect way, where the legal basis is linked tuadamental freedom (freedom of
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Neither is there in the EU a harmonized regimehanright to nationality
and the acquisition of such by birth, descend tunaéization. In this regard
‘it is for each Member State, having due regard on@unity law, to lay
down the conditions for the acquisition and lossnafionality.”* The
freedom for each member state to determine its oationality laws thus
results in a great variation. The only common ratjoh concerns the EU-
citizenship which follows from nationality of an Bdember staté&

Protection of stateless refugees is ensuredinmective 2011/95/EUon
standards for the qualification of third-countrytinaals or stateless persons
as beneficiaries of international protection, farraform status for refugees
or for persons eligible for subsidiary protectiamd for the content of the
protection granted. It was first introduced in 26040 harmonize the
refugee protection provided by member states as@ttoninimum standards
that persons qualifying for international protent&hould be treated by. The
first Qualification Directive was initiated as onef five legal EU-
instruments to establish an EU asylagquis In 2011 the new text of the
Directive was published. As a part of the Edquis on asylum, the
Directive serves as an important instrument addrgs®fugee status and
protection. Although the Directive covers statel@gssons, article 2 (d)
points out that protection shall only be providefugee stateless persons
and not non-refugedn( situ) stateless persodb.In fact, in situ stateless
persons do not even qualify for subsidiary protectas article 2 (f) states
that eligibility for such protection is only invoteonce the stateless person
is outside his or her country of habitual residefice

movement of workers; their social security) or otB€ policy (entry and stay of third
country nationals). As a consequence, this categbpeople has been covered as a result
of side effects of the legislationMolnar, T. ‘Stateless Persons under Internatibasl and
EU Law: a Comparative Analysis Concerning their &legtatus, with Particular Attention
to the Added Value of the EU Legal OrdeXcta Juridica HungaricaVol. 51, pp. 293—
304 p. 304.

" C-369/90Mario Vicente Micheletti and others v Delegaciém @ebierno en Cantabria,
ECJ Judgment of 7 July 1992, para. 10.

’® Article 20 of the TFEU.

"% Directive 2004/83/EC on minimum standards fordhalification and status of third
country nationals or stateless persons as refugess persons who otherwise need
international protection and the content of theigrtion granted.

" Article 2 (d) ‘refugee’ means a third-country matal who, owing to a well-founded fear
of being persecuted for reasons of race, religiatipnality, political opinion or
membership of a particular social group, is outsidecountry of nationality and is unable
or, owing to such fear, is unwilling to avail hintfser herself of the protection of that
country, or a stateless person, who, being outsidlee country of former habitual
residence for the same reasons as mentioned abawggble or, owing to such fear,
unwilling to return to it, and to whom Article 12es not apply.

"8 Article 2 (f) ‘person eligible for subsidiary pesttion’ means a third- country national or
a stateless person who does not qualify as a refogein respect of whom substantial
grounds have been shown for believing that thegpecsncerned, if returned to his or her
country of origin, or in the case of a stateless@e, to his or her country of former
habitual residence, would face a real risk of sufgserious harm[...].
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4.1 Obstacles Preventing EU-regulation

4.1.1 EU Competence

The area of freedom, security and justice is onElds competence areas
where the capacity to legislate is shared betwkemtember states and the
EU. Under this area matters like EU citizenshipnbating discrimination,
drugs, organized crime, terrorism and human triafig, free movement of
people, asylum and immigration, judicial coopenatio civil and criminal
matters and police and customs cooperation isuded. According to
articles 77-79 of the TFEU, the EU has competeacbpt and implement
common legislation and policies in the field of lasy and immigration. It is
by virtue of these provisions th&ualification Directive has been
establishedAs stateless refugees and third country nationaseaplicitly
mentioned and encompassed by such directives,utdanmot seem entirely
incorrect to take the step to also let the poligreshis field include non-
refugee stateless. Gabor Guylai of the Hungariamsifle Committee
formulates these thoughts as follows:

In the EU context it might be possible to achievaae effective

implementation of relevant international instrungehy bringing

stateless protection under the scope of the comBumopean

asylum policy. [...] Should this initiative be sucséd, a

Statelessness Directive could be drafted that woelthite the

principles and create a legally binding obligation member

states to establish protection regime(authors emphasis) for
(non-refugee) stateless persons, based on alreastyng good

practices’”’

Where there are lacunas or uncertainties in legakces, i.e. when a
specific issue is not explicitly addressed, anasgnay be drawn from
similar sources/situations. In this case an analogght be drawn from
article 67 (2) of the TFEY which may suggest that the term stateless
includes non-refugee stateless in the EU freedaourgdy and justice
competence area and consequently the aforementi@sstlbm and
immigration regime. Nevertheless — as pointed quGlyulai — since this
regime covers asylum and immigration its scope aallpws for EU-
regulation on the status and protection of stasefessons and not on the
reduction of statelessness. An analogy in this caseld include non-
refugee stateless persons in current asylum andgration policies, but it
would not extend th@cquisto include regulation of statelessness beyond
issues concerning asylum and immigration, such eggilation on the
prevention or reduction of statelessness. Guylaficus that due to the lack
of provisions on statelessness in the ECHR ancCtieeter of Fundamental
Rights of the European Unioit tan be concluded that at present the EU

" Guylai, G. ‘Remember the forgotten, protect thprotected’ Forced Migration Review
Issue 32, 2009, p. 48.
8 As amended by article 61 of the Lisbon Treaty.
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does not have an explicit entittement to adoptslegjion or common
measures on statelessness as a specific i85ue.’

4.1.2 The Doctrine of State Sovereignty

“Sovereignty is nowhere more absolute than in maté ‘emigration,

naturalization, nationality, and expulsion’ "

As mentioned in section 2.4, statelessness is ddlw®ugh recognition of
nationality, based on the principles @fs soli and jus sanguinisor
naturalization; solutions that are regulated inhesiate’s nationality laws.
To regulate on reduction of statelessness thushiesointerference with
member states nationality policies. It is estalgliésim international as well
as European law that the questions of nationaditly ithin the domestic
jurisdiction of each individual state. The doctriné sovereignty hence
seems to hinder EU to determine the criteria updmchv nationality is
granted in its member states and how statelessaedse eradicated. By the
adoption of theRace Directivein 2000°, the doctrine of sovereignty is
sustained”? The purpose of the Directive is ty down a framework for
combating discrimination on the grounds of racialaethnic origin, with a
view to putting into effect in the Member States ghinciple of equal
treatment *

As such one would assume that the Directive hinte¥amember states to
apply discriminatory nationality laws. But fromading article 3(2) it
becomes clear that the Directive doest‘ cover difference of treatment
based on nationalityand does not affegbrovisions and conditions relating
to the entry into and residence of stateless persom the territory of
Member States, and to any treatment which arises fihe legal status of
stateless persons concerrieBue to this lacuna, th®ace Directivehas
been criticized by several scholars as it allowsnimer states to grant
nationality in discriminatory manners, based orerac ethnicity. In the
case of stateless Roma this has been and isrstilbbthe main reasons to
de jurestatelessness in CEE.

Despite the initial quote and the maintenance wvésmgnty, there is a trend
in recent years of the doctrine of sovereignty ergdIn the light of
globalization and development of (internationafugee and migration law

81 Guylai, G. ‘Statelessness in the EU Frameworkriternational Protection’, p. 284.

8 Arendt, H. p. 278.

8 Directive 2000/43/EC Implementing the principleenfual treatment between persons
irrespective of racial or ethnic origin.

8 As the Directive does not apply to member stag®nality policies it shows how
member states have the exclusive competence ifighls

& Article 1

% parra, J. ‘Stateless Roma in the European Unienofiling the Doctrine of
Sovereignty Concerning Nationality Laws with Intational Agreements to Reduce and
Avoid Statelessnesgmordham International Law Journa¥/ol. 34, Issue 6, 2011, 16ff6
and Dedic, J;Roma and Statelessnes€uropean Parliament, Committee on Civil
Liberties, Justice and Home Affairs, 2007, p.7 ent3.
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and harmonization within the EU, state sovereigstghallenged. Freedom
of movement within the EU where member states mgdo have the sole
right to determine who enters their territory issagxample of this erosion.
When it comes to nationality, certain limitations tbe doctrine of state
sovereignty have developed as well as member st&iks competence in
determining conditions for acquisition and depiiwat of nationality is
becoming circumscribel. This is mainly supported by thdicheletti case
from the European Court of Justice, which was tinst to challenge
member states exclusive competence in nationalditars. In this case the
ECJ highlighted that member states’ competence paé&onality matters
must be exercised in conformity with EC I1&n the more recerRRottman
casé&’ from 2010 this standpoint was confirmed and eveargled.

The ECJ ruled very clearly that the exercise ofrtieenber state
competence to regulate the conditions of theiromafity falls
within the scope of Union law, a ruling which alsas certain
consequences for the application and judicial revief
nationality regulationg’

According to several legal scholars the ruling ieplthat the ECJ is
challenging member state sovereignty in nationsdity, although it remains
unclear in what way and to what extent the casé&entes national
nationality regimes. The present case though melkes that the exercise of
member states’ competences is limited by the prlacdf proportionality.
Furthermore, the Advocate General Madusstates in his findings, that the
types of norms in EU law that could constrain saompetence are those
deriving from international law, such as rules dme tavoidance of
statelessness. Altogether tRettmancase makes nationality an area where
the EU may limit member states application of teitionality laws®?

In an opinion piece on the website of The Europédetwork on

Statelessness, Laura van Waas argues forth that teeeigh the starting
point of the discussion of the right to nationalitsythe existence of state
sovereignty and state’s freedom to regulate whotlae& nationals, states

8 parra, J. p. 1688.

8 More precise that one member states conditionreargnition of nationality may not
restrict the effects of nationality being attribditey another member state. See note 72.
89 C-135/08 Janko Rottmann. Freistaat BayernECJ Judgment of 2 March 2010

% van Eijken, H. ‘European Citizenship and the Cotapee of Member States to Grant
and to Withdraw the Nationality of their Nationalslerkourios Utrecht Journal of
International and European Law,ol. 27, Issue 72, 2010, p. 68.

%1 Opinion of Advocate General Poiares Maduro deéidesn 30 September 2009, in the
case C-135/08lanko Rottmann. Freistaat Bayernpara. 29.

%2 See for instance the analyzes and commentari® afase presented in Shaw, J. eds.
“Has the European Court of Justice Challenged Men&tate Sovereignty in Nationality
Law?”, European University Institute, Florence, 2011, $%.40ff. <http://eudo-
citizenship.eu/docs/RSCAS_2011_62.pdf> [acces6&8-D5-15]

and Van Eijken, H, p. 65.

It should also be pointed out that the cases, afthahallenging member state sovereignty
in nationality law does not mean legislative corepet in nationality mattersascribed to
the EU.
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here and novihave clear obligations in relation to the right ttizenship,
including specifically in the area of non-discriration in nationality policy
and in the avoidance of statelessnesswhich questions the hierarchy
between state sovereignty in nationality matters, ane hand, and
international obligations set forth in human rigtresaties, such as the right
to nationality on the othé¥.

To conclude, there are changes in internationalEddaw pointing in the
direction of the possibility of a future competerioe EU to legislate on the
matters at hand. In order for such competence ise aourt rulings and
international opinion is however not sufficient.eTtkegislative competence
must rather be transferred from the member statdsetEU by amendments
of the Community treaties. Nevertheless, EUs cuarlack of competence
does not contradict the necessity of EU-legislati@m the other hand
awareness on the topic could be one step in thectdin of interstate
cooperation towards harmonization within the EUt imaextension could
bring about Union legislation. In this regard thare various arguments put
forward for EU-actions to address reduction ofedestsness and access to
nationality. Jasminka Dedic of the ERRC writes:

The EU institutions should act towards the integratof

stateless persons in the EU-citizenship; adoptmbehanisms
for the evaluation of the practices granting naliy in the

member states based on the UN and the Council ofpgu
standards for the prevention of statelessnesshangrotection
of stateless persons. As EU-citizenship is contihga member
state nationality, the discriminatory practices aamning

citizenship within some member states will be legited at the
EU level as welf?

Furthermore, obligations stemming from internatidmaman rights law yet
set forth additional arguments for EU to regulate:

It is well established both in scholarly writing caicase law
from various jurisdictions that IGOs are subjectd o
International Law and as such are endowed with bgtits and
obligations, which may derive from Customary Intgional
Law (including peremptory norms, or jus cogenskgaty
comgrsnitments, general principles of law, and th@mnanternal
law.

One example of such state responsibility is theégabbn for states to
comply with international law when adjudging on stiens concerning

% Van Waas, LDebating the ‘right to citizenship’,
<http://www.statelessness.eu/blog/debating-%E2% &i¥g8t-citizenship%E2%80%99>
[accessed 2013-05-02]

% Dedic, J“Roma and StatelessnesElyropean Parliament, Committee on Civil Liberties,
Justice and Home Affairs, Brussels, 26 June, 2p0%f.

% OHCHR, Regional Office for Europ@he European Union and International Human
Rights Law”,p. 22.
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nationality?® Consequently, if the nationality laws of the memémtes are
not in compliance with such obligations, membetestacan be held liable
for breaches committed by the EU.

Finally it can be mentioned that there are example®ther fields of
international human rights law where regional mstents have been
adopted despite already existing effective inteomal legislation. In these
cases the regional instruments are intended to levngmt international
conventions and treaties to ensure tailored humightsr protection
according to specific regional needs. For instattoe Organisation of
African Unity (OAU) adopted theConvention Governing the Specific
Aspects of Refugee Problems in Afriga 1969, in addition to the
1951Refugee Conventida better cover refugee issues in Africa that were
of different character than those addressed intierrely.*®

% As codified in Article 1 of the Hague Conventiohl@® April 1930 on Certain Questions
relating to the Conflict of Nationality Laws.

" OHCHR, p. 31,

See also Posch, A. ‘The Kadi Case: Rethinking thatnship between EU Law and
International Law’,The Columbia Journal of European Lawol. 15 Issue 2, 2009, p. 4.
% See preamble of the OAU Convention.
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5 Stateless Roma

“As a result of their turbulent history and congtaprooting the Roma have
become a specific type of disadvantaged and vubterainority [...] and
they therefore require special protection [2°]”

With an estimated population of between 10 and lftomRoma in Europe
— of which approximately six million resides in Bdember states — the
Roma makes up the largest ethnic minority on theticent’®® Due to
absence of (reliable) data there are no precidestgta on the number of
stateless Roma. According to CoE, estimations atdithousands of Roma,
mainly in Bosnia Herzegovina, Serbia and Sloverstatés of former
Yugoslavia) are statele$¥:

In many European countries the Roma populatiorilisdenied
basic human rights and made victims of flagranisrac [...]
Their exclusion from society feeds isolationism,iathin turn
encourages prejudice against the Roma among xehepld

The quote above is taken from one of numerous tefamm human rights
agencies, NGOs, UN, EU and CoE institutions attgdtie severe hardships
faced by the Roma population across Europe. Defipet&U Framework
for National Roma Integration Strategies up to 202@opted by the
European Commission, with the aim to improve theasion of the Roma
and thwart social and economic marginalization witthe member states,
antiziganism, ethnic discrimination, marginalizatigprejudice and racist
attitudes in the European society continues toctafflee living conditions
and equal treatment of Roma in key areas of solti@] such as
employment, education, housing, health and sos&istance”’

According to CoE Commissioner for Human Rights, Rgoopulations are
‘grossly under-represented in local and national semblies and
government administrations all over the worl® And in terms of
educational attainment, health standards, employntieay remain far

% Case ofD.H. and Others v. the Czech ReputiGtHR, judgment of 13 November
2007, para. 182.

191 this essay the term Roma refers to Roma, TierselKale, Sinti and other related
groups, including groups identifying themselve$gpsies.

101 Commissioner for Human Rightdyfany Roma in Europe are stateless and live outside
social protection’; Council of Europe, July 2009, p.1.

102 Commissioner for Human Right$duman rights in Europe: no grounds for
complacency; Council of Europe, April 2011, p. 57.

193 Eyropean Union Agency for Fundamental Righthe situation of Roma EU citizens
moving to and settling in other EU Member Staté&dyember 2009, p. 6ff.

194 Commissioner for Human Right$juman rights in Europe: no grounds for
complacency; Council of Europe, April 2011, p. 71.
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behind the rest of the population in the regiorfie lexpectancy for Roma is
an average of 10 years less compared to the ggrmpalation of the EU®

This situation is exacerbated by the lack of natibyn In addition to being
stigmatized and marginalized, Roma in several Eemopcountries lack
personal identity documents and residence permhghwvimpairs their
access to nationality and consequently basic somalts. According to
estimates thousands of Roma have never obtainethecbrtificate and are
thus without administrative and legal existencecakdingly, statelessness
among Roma in Europe remains a hidden problem exg tis little or no
statistical data to confirm its gravit{’

Despite several rulings on states’ violation o thght to ‘effective
citizenship’ for Roma in the past decade, The EeaopCourt of Human
Rights shows restrained power to directly challedigeriminatory denial of
nationality, and has had limited opportunities tee uts powers in this

area'®’

The averse attitudes towards Roma that still resmamn many states —
embodying mistrust and perceptions based upon qiogs — makes the
Roma an unwanted population and ethnic minorityntdude among its
nationals. This results in ongoing application afcdminatory nationality
practices to prevent Roma from becoming nationbtedain states®

5.1 Historical Perspective

"Whenever state borders are changed, there andgdadis who end up on
the wrong side with the wrong kind of documerit§.”

To understand the current implications statelessi@s on Roma and in
order to address the problem and find solutiong dtcurrence of
statelessness must be known. If there is an umhelisty how historical
events and changes and nationality laws have tedicstatelessness the
chances of its absolute eradication increase.

The root to the discriminatory nationality laws gomctices can be traced
back to sentiments — based upon perceptions of Rasndirty’, lazy or

195COM/2011/173, An EU Framework for National Roma Integration Ségies up to
2020", p. 6.

1% Eyropean Commission Directorate-General for Emplenyt and Social Affairs, The
Situation of Roma in an Enlarged Europ@Q04, para. &8

and Commissioner for Human Rightkluman rights in Europe: no grounds for
complacency”p. 75.

197 cahn, C. ‘Minorities, Citizenship and StatelessriasEurope’ European Journal of
Migration and Law\ol. 14, 2012, pp. 297-316, p. 315.

1%\warnke, A. M, p. 336.

1991 loyd Dakin, UNCHR’s regional representative indapest, cited in UNHCR News
Stories 26 February 2001JNHCR urges Slovenia to resolve the problem oféimsed
cases"p. 1.
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criminal in nature — from centuries ago when thiest fentered the region.
During the course of history Roma populations héeen subjected to
persecution and forced migration and assimilatidoring the Holocaust

500.000 Roma were killed and during the Cold Wammunist regimes

employed forced sterilization to reduce the Rompuettion, a practice that
remained — even in western countries — until a deeades ago. In a more
modern chapter of Roma history, featured by theafad break-up of former

regimes; new states and borders, EU enlargemes#, fiovement, and
social and economic migration, an even more instadituation has

occurred. The break-up of Czechoslovakia and Ywayosl and the

following devastating Balkan wars throughout theeties has caused large
numbers of displaced Roma in the regiand left them in a limbo of

statelessness?

As mentioned in section 2.3 transfer of territogy dissolution of states is
one of the most common sources of statelessnesse $ie conflicts and
break-up of Czechoslovakia and Yugoslavia partlgved from and were
followed by ethnic tensions, the succession govemielr made sure the
‘right’ people were included in the new state amak those ‘unwanted’ were
excluded. By adopting new restrictive nationaligws, which per se
obstructed access to nationality, or applying th@man arbitrarily and
discriminatory manner, access to nationality in tiew founded states
became constrained and Roma were impeded from begaorationals:**

Jasminka Dedic from the European Roma Rights Cemgscribes how

nationality laws have had most devastating impadRoma communities in

the successor states of Czechoslovakia and Yugaslas they are

particularly vulnerable to the occurrence of stdshess and the lack of
nationality.

Although the phenomenon of statelessness is padlgtic
inavoidable in the circumstances of states' disswiy
successor states sometimes exacerbate the sitbgtioreating
insurmountable administrative burdens in the accéss
citizenship and/or to legalization of residence tusta of
marginalized social groups, such as Roma. Suchs casethe
Czech Republic and Slovenia (both EU member stavdsich
have actively engaged in ethnically discriminatprgctices in
relation to nationality and immigration issué%s

1% 0r a historic exposé on the situation of Romafgeexample:

Warnke, A. M. ‘Vagabonds, Tinkers, and Traveletst@essness among the East
European Romalndiana Journal of Global Legal Studiegol.7 Issue. 1, 1999, pp. 335-
367,

Berkeley, B. 'Stateless People, Violent Stat@#irld Policy JournalVol. 26 Issue, 2009,
pp. 3-15, and

Guylai, G. eds. Forgotten Without Reason — Protection of Non-Refugfateless Persons
in Central Europe”,Hungarian Helsinki Committee, Budapest, 2007.

11 Cahn, C. p. 314f.

12 bedic, J'Roma and Statelessnes€uropean Parliament, Committee on Civil
Liberties, Justice and Home Affairs, Brussels, @6e] 2007, p. 4.
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5.1.1 Czechoslovakia

First of January 1993 in the peaceful dissolutiotown as the Velvet
Divorce, the sovereign state of the Czech and Kldwederal Republic
(hereafter Czechoslovakia) split into the two inelggent states of Czech
Republic and the Slovak Republic (hereafter Slaajkirollowing the
dissolution new territory and borders were drawnicWwhbrought about
various administrative and legal changes.

In legal terms it was mainly the issue of natiayaihat became problematic
as new nationality laws came into effect and dwlomality between the
two states was prohibited. Persons who had beéonadt of the common
state of Czechoslovakia now found themselves livimitpin the borders of

one or the other and had to renew their nationalitys mainly concerned
the large number of Roma who were born and officiedgistered in what

became Slovakia but who were residents on the Ceedtory. In order to

solve the occurring nationality confusions both tegta adopted new
nationality laws that were to determine who couldl a&ould not obtain

nationality in the respective statg.

After the split, the Slovakian nationality law alled all former
Czechoslovak nationals who so desired to obtainva&lonationality,
regardless of where they had been living on thealdiie split. The Czech
Republic, however, passed a more stringent nattgriaiv'**, where Czech
nationality was only granted former nationals ofe€lzoslovakia (by
declaration)™® if the person possessed Czesthte citizenship'® Whereas
individuals, with Slovakstate citizenshipwho wanted to obtain Czech
nationality had to apply for such throughturalization — even if they had
been living in the Czech Republic for a long tine.order to be granted
nationality through naturalization, strict requirembs such as residence of

13| inde, R. ‘Statelessness and Roma CommunitigserOzech Republic: Competing
Theories of State Compliancéfiternational Journal on Minority and Group Rightsol.

13, 2006, pp. 341-365, p. 342 and

Human Rights WatciRoma in the Czech Republic Foreigners in Their Qamd 1 June
1996, <http://www.refworld.org/docid/3ae6a7ea0.htiflsiccessed 2013-05-07].

114 Act No. 40/1993 on the Acquisition and Loss ofifzihship of the Republic [Czech
Republic].

115 Article 18 (1) A citizen of the Slovak Republicagopt for citizenship of the Czech
Republic by a declaration made on December 31, 498% latest, provided:

a) he/she has a continual permanent residencesdsrttitory of the Czech Republic for the
period of at least two years,

b) he/she submits a document on exemption frompeciship of the Slovak Republic

¢) he/she was not sentenced in the past five ygacharges of intentional crime.

16 Nationals of Czechoslovakia before the split cquddsess an internal Czech or Slovak
statecitizenshipin addition to the Czechoslovakian nationalitytekfthe split the former
nationals of Czechoslovakia needed to renew tlaionality by obtaining either Czech or
Slovakstate nationalitywhich is what the Czech Republic granted holdéiGzechstate
citizenshipautomatically upon declaration, whereas holdeiSla¥akstate citizenshipad

to acquire such by application of naturalization).
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minimum five years in the territory, clean crimineécord and Czech
language proficiency had to be fulfilletf.

As the new Czech nationality law came into effdctcieated a clear
distinction between Czech and Slovatate citizenshipwhich had not
existed before. This distinction became particylapparenfor the Roma
population in the two states. After the Second \WdMar approximately 95
percent of the Roma moved from Slovakia to the @Zepublic. Of these,
only a few changed their internatate citizenshigrom Slovak to Czech
since these internal citizenships did not have tmalcmeaning (identity
documents in Czechoslovakia were issued based sideree and not
internal citizenship). Even though ‘Czech’ Romal hmeen living on the
territory belonging to the Czech Republic since #850’s, they were
considered Slovak nationals under the new law. Aling to estimations,
the adoption of the new nationality law renderegd@0 to 25,000 Roma
stateless’®

The Czech law did not address Roma specifically foam what is
mentioned above it is clear that its naturalizatiequirements affected the
Roma population unfairly as many Roma could notecaith the complex
administrative procedures and expensive applicafii@s required by the
new law''® Nor did they possess documentation needed toyvémdir
internal citizenship or residence, which rendeteelrtapplications invalid.
There are also examples of Roma who despite falfilall requirements
were denied nationality by local authority offigalAs the Roma in the
Czech Republic (originating from Slovakia), werejuged to apply for
Czech citizenship even though they were born ortehéory of the former
and had lived there all their lives, the law becaarieol for the Czech state
to force as many Roma as possible back to Slovakia.

The controversial issue of the new nationality laeceived great
international attention and pressure on the Czasimbkers was exerted by
the international community; the CoE, the UNHCR ahel OSCE during
the following years. With the Czech Republic’s apgtion for EU
membership in 1996, the incentive to amend the tawneet with EU

17 Article 7 (1) A natural person can become athgisfequest a naturalized citizen of the
Czech Republic upon meeting the following condisiofa) has continual residence on the
territory of the Czech Republic for at least fiveays on the day of submitting his/her
application; (b) proves that he/she has been exahfpdm citizenship of another state or
by becoming a naturalized citizen of the Czech Réploses his/her citizenship of another
state, provided he/she is not a stateless perspnp(sentence was pronounced on him/her
in the past five years on charges of intentionaher (d) proves mastery of the Czech
language.

18 Human Rights WatciRoma in the Czech Republic Foreigners in Their Qamd

191 its “Report on the Czech Citizenship Law: The Effeth@fCitizenship Law on the
Czech Republic's Roma Commuhitiie Tolerance Foundation (Czech NGO) wrote: ‘The
law was aimed at limiting the Roma population'sgilaifity of acquiring Czech citizenship
because it imposed a set of requirements thataatieylarly difficult for this ethnic group

to comply with.’ p. 40.

1201 inde, R. p. 342 and Cahn, C., p. §04

See also Dedic, JRoma and Statelessness”
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policy'*! and with CoE recommendations grew stronger antO®9 legal
reform was eventually undertaken. The amendmenheolaw made the
‘Czech Republic compliant with norms regarding $sness’'as it
removed the discriminatory clauses and restoredsscto Czech nationality
for most Roma by granting Czech nationality to thao resided on Czech
territory on 31 December1992

5.1.2 Yugoslavia

The Socialist Federal Republic of Yugoslavia (h&ezaYugoslavia) is the
formal name of the federal state founded during $leeond World War
including the six republics of Bosnia and HerzegayiCroatia, Serbia,
Slovenia, Montenegro and Macedonia. As a resudt séries of political and
ethnic upheavals and conflicts in the early 1990ie Yugoslav state
dissolved as the six republics one after each dbneke away from the
federal state and claimed independence. SloverdaCaoatia were first to
separate from Yugoslavia in 1991 and receive iat&wnal recognition and
UN membership in 1992, followed by Macedonia, Basand eventually
Serbia and Montenegfé® In Slovenia independence was declared on 25
June 1991 after 88, 5 percent of voting constisiemted in favor of an
indeplezrldent Slovenian Republic in a referendum balthe 23 December
1990.

As in the case with Czechoslovakia, the break-ujgugoslavia resulted in
changes and challengesy many different levels. To reach solutions the
Yugoslav agreement on succession issues was adéfmever nationality
matters was not addressed in the agreement and s no separate
succession treaty regulating issues of nationalfgllowing the
disintegration of the former Yugoslavia eittét.

In the federal state, as in Czechoslovakia wastadwo leveled nationality
system, where individuals possessed a republic (&rgatian) citizenship
and a federal (i.e. Yugoslavian) citizenship. A<lsall nationals were
citizens of both Yugoslavia and one of the six t@s (republic citizenship
could only be held by a Yugoslav citizen). Until749 federal citizenship
prevailed over republic citizenship and it was ba tormer access to state
rights and identity was based. However the interoiéizenship was
necessary for the right to vote. As the federateitship was predominant,

121 The EU disapproved of Czech nationality policy #metefore introduced an incentive-
based approach by conditioning future membershtherinion on desired changes of the
nationality law.

22| inde, R., p. 35ft.

123 Montenegro gained independence from Serbia in 2006

124 Results of voting at the plebiscite on sovereigniyl independence of the Republic of
Slovenia, 23 December 1990, available at:< httpuliustat.si/letopis/2011/05_11/05-11-
11.htm> [accessed 2012-05-07].

125 UNHCR, Regional Bureau for Europ&Report on Statelessness in South Eastern
Europe”, 2011, p. 7.
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relatively few people changed their republicanzeitiship when moving
from one republic to anothéf®

In all six republics acquisition of nationality wasnilarly based
on the principle ofus sanguinisin principle, a child acquired his
or her parents’ citizenship. On the date of actjaisiof the
citizenship of another republic, a person’'s prigpublic
citizenship came to an efd.

After the dissolution, the successor states avogtatklessness to a great
extent by allowing continuity of the republic ciizship in their new
nationality legislation. As acquisition of natiorglin the successor states
became based on possession of republic citizenshmgmy persons were
rendered stateless. Former nationals of Yugoskidanot always (have the
right to) acquire citizenship of the republic in iain they lived and as such
the new solution only avoided statelessness inryha® those who were not
registered in the successor state in which theypleaghanent residence were
made foreigners of that state overnilffit.

Some of the new laws and immigration policies wairaed at excluding
members of (certain) ethnic minorities from accéssnationality. In
addition to deliberate gaps in the legislation dislegard to the doctrine of
the genuine and effective link, several Roma comsetly experienced
problems with civil registration and documentatiarhich left them either

de jure or de facto stateless. As of today, successor states of former
Yugoslavia still practice nationality laws whichtagn Roma in the legal
uncertainty of statelessness. This is for exanfpesituation in the case of
Slovenia.

5.2 Slovenia

“The problem Slovenia had when it established s gtate in 1991 was a
lack of historical experience with statehod&’”

In creating its own nationality policies the lack @experience of
independence and sovereignty evoked features dius@nism and an

126 Article 249 of the 1974 SFRY Constitution: Yugoslatizens shall have a single
citizenship of the Socialist Federal Republic ofygslavia. Every citizen of a republic shall
simultaneously be a citizen of the Socialist Fed@epublic of Yugoslavia. Citizens of a
republic shall on the territory of another repulblave the same rights and duties as the
citizens of that republic and UNHCR, Regional Buréar Europe, Report on
Statelessness in South Eastern Euro@€11, p. 7

127 Case oKuric and others v. Sloveni&CtHR Judgment of 26 June 2012, para. 23.
128 UNHCR, Regional Bureau for Europ&Report on Statelessness in South Eastern
Europe”, p. 5f.

129 Kuhelj, A. ‘Rise of xenophobic nationalism in Epe A case of Sloveni@ommunist
and Post-Communist Studiaé&gl. 44, 2011, p. 275.
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unfavorable legal distinction between ‘Sloveniarahd other ethnic

groups*°

Although the new government granted nationalityntore than 170,000
Slovenian residents who were citizens of other slego republics, a great
number remained stateless due to the &dowvenian Citizenship ActlIn
addition to residents unable to acquire nationalitgder the new provisions
and prerequisites, the succession government raineeene 30,008
Slovenian residents, originating from other repebbf Yugoslavia from its
new Register of Permanent Residents on Februaryl1282, invoking
statelessness of thousands of persons altogettare tlan 20 years later
over 4,000 including a large number of Roma s&ain stateless in
Slovenia‘*

5.2.1 The Citizenship Act and the Erasure

The Slovenian Citizenship Aftom 1991%%is, as mentioned in the previous
section, based on the principle of continuity o ttlepublican citizenship
possessed under the Yugoslavian stit@hrough application — within six
months from the day th€itizenship Acentered into force — all citizens of
the republics of former Yugoslavia who had permanessidence in
Slovenia on the day of independence could acquinee8ian nationality>

In the end of 1991 two new paragraphs was addékiggorovision which
limited its application. According to the amendm#ém¢ provision did not
longer apply if a person would commit a criminat against the Republic
of Slovenia or pose a threat to public order, ggguor defense of the
State!3®

Even though the transitional provisions: articl®saBd 40 of th€itizenship
Act provided Slovenian nationality to former Yugoskavinationals, several
thousands of Slovenian residents were unable tairobSlovenian
nationality (many of thes@on-autochthonoudsRkoma). For a substantial
number this happened as they did not apply foronatity within the

130 Kuhelj, A., p. 275.

131 According to government figures from June 200088 persons were erased, but
Monitoring organizations claim as many as 130,08&@ns were erased. In 2009 the
Ministry of Interior released new figures, accoglin these 25,671 were removed from the
Register of Permanent Residents as of 26 Febrie®y.1

132 UNHCR News Stories 26 February 200@8NHCR urges Slovenia to resolve the
problem of its "erased case$', 1 and

UNHCR Global Trends, 2010, Annexes, Table 7 Staselersons 2010, available at:
<http://www.unhcr.org/cgi-
bin/texis/vtx/home/opendocPDFViewer.html?docid=4H06&query=stateless%20perso
ns%202010> [accessed: 2013-05-10].

133 Citizenship of the Republic of Slovenia Act No1991 as amended in 1999.

134 Meaning Yugoslav nationals with Slovenian republtizenship acquired Slovenian
nationality after the independence, Article 39.

135 Article 40

136 Article 40 (2) and (3) These provisions, in partiz 40 (3) was used by state officials

in several cases as grounds for denial of natitynatitil it was struck down and annulled
by the Constitutional Court through decision Nol-89/99 of 10 June 1999.
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prescribed six months time lintit’ Others did not meet the requirements to
be considered Slovenian residéritsand were simply denied status as a
permanent resident which resulted in refusal of @eplications:>°

Citizens of former republics of Yugoslavia who eitHailed to apply for
Slovenian nationality within the prescribed timedli or whose requests
were not granted were determined aliens, accorttirgrticle 81(2) of the
Aliens Act®® On 26 February 1992 the Ministry of the Interinstructed
municipal authorities to ‘regulate the legal statfsthese individuals. As a
result they were removed from the Register of PeentiResidents and
transferred into the Register of Aliens without @siRlence Permit. As their
names were eraseel lege from the Register of Permanent Residents, they
became known as ‘the erased’. In losing their paenaresidence status
they were now aliens or stateless persons illegadlgiding in their
homeland, Sloveni'

As ‘the erased’ received no prior notification drwit changed legal status,
since it was carried out by the government secretiere were no
opportunities for them to file complaints or seeknedy for their unjust
treatment. Instead they were faced with the ldssdlsocial and economic
rights attached to the status of permanent resmbignal. They were
denied access to social security, health care,ilguand education and
experienced difficulties keeping their jobs, driyificenses and obtaining
retirement pensions. Nor were they able to leaee dbuntry, since they
could not re-enter without valid documents. Theadibn after the erasure
was especially devastating foon-autochthonou@meaning non-native, see
below 5.2.2) Romé&*?

The results of research on the erasure indicatehbarasure and
all its legal consequences were systematicallyiezhrout by

Slovene authorities in order to force thousandstbhic non-

Slovenes (i.e. Albanians, Bosniaks, Croats, Romeh<ss etc.) to

leave Slovenid®

Throughout the nineties the Constitutional Courtl éine Supreme Court
ruled on complaints filed by erased individualsatmnul article 81 of the
Aliens Actand on appeals on decisions refusing nationafiplieations. In

1999 the Constitutional Court eventually declardae terasure an
unconstitutional act and ordered the legal statusth® erased’ to be

3" The six month time limit is removed from the Act.

138 Eor example, they did not possess a valid travelichent or proof of residence.

139 UNHCR, Regional Bureau for Europe, ‘Citizenshipl &revention of Statelessness
Linked to the Disintegration of the Socialist FealdRepublic of Yugoslaviakuropean
Series Vol. 3 Issue. 1, 1997, p. 13.

140 5lovenian Aliens Act no. 1/91.

141 CaseKuric and Others v. Slovenipara. 3§.

142 Dedic, J. ‘The Erasure: Administrative Ethnic Glsimg in Slovenia’Roma

Rights QuarterlyVol. 3, 2003, p. 3.

13 1bid, p. 4.
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regulated** In order to do this thé\ct on the Settling of the Status of
Citizens of Other SFRY Successor States in thebRemi Sloveniawas
adopted® In this new Act erased individuals were allowedafply for
permanent residence under certain conditions wighithree months time
limit. Although the purpose of the Act was to setthe legal status of ‘the
erased’ and retroactively recognize permanent eesigl in order to apply
for nationality the effect was the opposite. Agdine Roma were
disproportionately affected as they did not appithin the prescribed time
limit, because they were not informed about theoopmity in time. At the
same time, many Roma who did apply accordingly thedr applications
rejected for various reasoHs.

In 2010, the ECtHR made an important judgment & ¢aseKuric and
others v. Slovenialn this case the Court ruled in favor of ‘the edis
applicants alleging they had been arbitrarily degati of the possibility of
acquiring Slovenian nationality as they were unldlyferased from the
Register of Permanent Residents on 26 February. T982ECtHR found —
like the Constitutional Court — that the erasure walawful as there existed
no legal grounds for i’

According to official data, 171,132 citizens of tifi@mer Yugoslavian

republics, residing in Slovenia applied for and evgranted nationality

under article 40 of the newitizenship Actwhereas around 30,000 were
denied nationality and erased from the Registet. @uhese some 11,000
persons left Slovenia immediately while the reshased to regain their

nationality. Estimations indicate around 14,000csjnhave managed to
regulate their status and acquire nationality, &hl,000 still remain

stateless?®

It is notable that despite rulings of its own Cdnsbnal Court and the
ECtHR, the Slovenian state has still neither recghthe rights and legal
status of ‘the erased’ nor acknowledged and acdetstdegal shortcomings
and wrongdoings in dealing with the matter, lemaloffered an apology.
As such the remaining situation of the erasure &luenian nationality
policies continue to perpetuate statelessness, particulaffigcting the

marginalized ethnic minority of the RomM&.

144 Constitutional Court decision No. U-1-284/94 oFdbruary, 1999.

145 Settling of the Status of Citizens of Other SFR¥&ssor States in the Republic of
Slovenia Act No. 61/99.

%% Dedic, J. ‘The Erasure: Administrative Ethnic Gisiag in Slovenia’, p. %

147 CaseKuric and Others v. Slovenipara. 316 and 348

148 CaseKuric and Others v. Slovenipara. 37 and

UNHCR News Stories 26 February 200@NHCR urges Slovenia to resolve the problem
of its "erased casesp, 2.

19 Kuhelj, A., p. 272.
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5.2.2 Roma in Slovenia **°

There are no accurate, reliable figures of the ramalb Roma and stateless
Roma in Slovenia. In the 2002 census there wer463Roma in Slovenia
but estimates from CoE’s European Commission agaiecism and
Intolerance show there could be as many as 10,@®3aRn the country?*
According to the president of the Romani Assocratigubljana, around 70
percent of the Roma lack Slovenian nationalityld-iesearch carried out
by the ERRC indicates that around 50 percent afetHeave no personal
documents, which increases the level of statelsssmmong the Ronta’

In Slovenia Roma are divided into two categoreagtochthonousndnon-
autochthonousRoma, the latter in clear majority. Although Sloien
legislation does not contain a definition or cideio determine which Roma
belong to which group, the general understandingrepstate officials and
the way the law is applied shows there is a clestindgtion between the
two. Autochthonougmeaning native) Roma refer to Roma who traditigna
lived in Slovenia, belonging to the Hungarian atadidn minorities (which
are the two autochthonous minoritiesthat, according to Slovenian
legislation enjoy special minority protectidti). As opposed tonon-
autochthonousRoma who, mainly for economic reasons, migrated to
Slovenia, in the 1970’s from other parts of Yugwuslaprior to its
dissolution™>* Minority Rights Group International along with eth
watchdog organizations criticize the distinction dma between
autochthonousand non-autochthonousnd claim it has been used by a
number of Slovene authorities, especially locaklétay taking measures to
improve the situation and access to nationalitthefRoma.>>

5.2.3 Acquisition of Slovenian Nationality

In 1999 theCitizenship Actwas amended to comply with the decisions of
the Constitutional Court. Today, apart from acagrnationality based on
the principle of continuity of the republican caizship, Slovenian

%0 For further reading on the situation of Roma iav8hia see Kuhelj, A. ‘Rise of
xenophobic nationalism in Europe: A case of Sloagi@ommunist and Post-Communist
StudiesVol. 44, 2011, pp. 271-282.

'31 Minority Rights Group International, the World Batory of Minorities and Indigenous
Peoples, Country Profile Slovenia, available at:
<http://www.minorityrights.org/5177/slovenia/romtari> [accessed 2013-05-10].

132 According to numbers from 2003 and earlier, Dedi¢The Erasure: Administrative
Ethnic Cleansing in Slovenia’, p. 2.

133 1n comparison to members of all other ethnic rities, who only enjoy individual
rights and freedoms. In Slovenia Roma have thd Egtus of an autochthonous ethnic
group; however the Roma community does not havetttes of a national minority.

%% Dedic, J. ‘The Erasure: Administrative Ethnic Gisimg in Slovenig’p. 2

See also Peric, T. ‘Insufficient Governmental Paogmes for Roma in SloveniRoma
Rights Vol. 2, Issue, 3, 2001 and Kuhelj, A.. 273.

¥ Minority Rights Group International, the World Ditery of Minorities and Indigenous
Peoples, Country Profile Slovenia.

43



nationality can be acquired based on origin, loritthe territory, or through
naturalization->®
Acquisition of citizenship by origin
Article4
A child shall obtain citizenship of the Republic®ibvenia by origin:

1. if the child's father and mother were citizehthe Republic of Slovenia
at the time of the child's birth;

2. if one of the parents was citizen of the Rdipudf Slovenia at the time
of the child's birth and the child was born ontixitory of the Republic of
Slovenia;

3. if one of the parents was citizen of the Rdipudf Slovenia at the time
of the child's birth and the other was unknown fanrknown citizenship or
without citizenship and the child was born in afgn country.

Acquisition of citizenship by birth on theterritory
Article9
A child born or found on the territory of the Refialof Slovenia of
unknown parentage or whose parents are of unkngwercship or have no
citizenship at all shall acquire citizenship of BRbjic of Slovenia.

As the provisions regulating nationality at thediwf birth is based on both
jus soliandjus sanguinisthere is nothing that questions their compliance
with international standards. The naturalizatioavision however, is more
dubious and occasionally criticized for not prowmglifacilitated access to
nationality accordingly. The transitional provisgotinat impeded Roma (and
others) from acquiring Slovenian nationality in tladtermath of the
independence has today been replaced by the naati@h requirements
listed in article 10.

Acquisition of citizenship through naturalization
Article 10
The competent authorities may within their disanetadmit the petitioner
through naturalisation to the citizenship of theo®&aic of Slovenia if the
State is interested in such an act for nationaaeaThe person shall fulfil
the following conditions:

1. that the person has reached 18 years of age;

2. that the person has a release from curraménghip or can prove that
such a release will be granted if he/she acquiteership of the Republic
of Slovenia

3. that the person has been actually living eRepublic of Slovenia for
the period of 10 years, of which at least five gganior to the petition for
citizenship must be without interruption;

156 Article 3.
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4. the person should have a guaranteed residencguaranteed
permanent source of income of an amount that esaahégerial and social
welfare;

5. the person must demonstrate active commatitedlovenian language
in an obligatory written and oral examination;

6. that the person has not been sentenced stateeof which he/she was a
citizen or in the Republic of Slovenia to a priserm longer than one year
and for a criminal offence prosecuted by law iffsaa offence is
punishable by the laws of its own country or byltes of the Republic of
Slovenia;

7. that there is no ban on the person's residente Republic of
Slovenia;

8. that the person's admission to citizenshifhefRepublic of Slovenia
poses no threat to public order or the securitygafdnce of the State.

9. the person must discharge his/her tax obbgati

Facilitated Access to Nationality

When analyzing naturalization requirements the qiple of not raising
‘unreasonable impedimentsan serve as a point of reference. As long as
requirements (even though legitimate) does noteraigpediments when
applied with respect to the stateléssy can be deemed just

Residence (for a certain period of time) is fotamge‘generally accepted
as a legitimate requirement for naturalization aml recognized as a
credible indicator of a genuine link between aniittlial and a state®

In general a maximum ten ye&tsis considered a reasonable time period,
but it terms of stateless persom®ecommendatiorb64(1969) of the
Consultative Assembly of the Council of Eurgpggests no more than five
years of lawful residence as a requirement to aination*®°

Language requirements are also generally accepteda areasonable
condition and do not usually amount to discrimioati For instance the
UNHCR states thatanguage is fundamental to integration and cohesibn
communities'®* Also economic resources requirements can be iplsigf
although states should allow for exceptions unéetain circumstance'$?

157yan Waas, L.Nationality Matters: Statelessness under Internmaid_aw’ School of
Human Rights Research Series, Vol. 29, 2008, p. 368

%8 Mrekajova, E., p. 24.

139 Council of EuropeExplanatory report to 1997 European Convention aidhality,
para 52.

180 The Recommendation originally addresses refugegs;ouldper analogiamapply to
stateless persons.

181 UNHCR, “Borders, Citizenship and Immigration BillRarliamentary Briefing,
February 2011, para 11.

182 Mrekajova, E.p. 29f.
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One of the most discussed prerequisites of arliblés number eightthat
the person's admission to citizenship of the Repudfl Slovenia poses no
threat to public order or the security and defené¢he StateAlthough, this
IS a common, ‘obviously defensible’ considerationmay be interpreted
very broadly which leaves room for arbitrarily/diseinatory application.
The condition was previously used as a ground femsing nationality
applications of citizens of republics of former Yastavia according to
article 40 (3), but was annulled by the ConstitagiloCourt in 1999. Even
though annulled, the condition still remains in therentCitizenship Act
under the mentioned article 10 (8.

One example of its effect is the case of a Romah wit
Macedonian citizenship who was denied Slovene nality
although he had lived in Slovenia for fourteen geanad
permanent residence and applied for Slovene c#fdprwithin
the prescribed period. However, he had been sesdefmr
various misdemeanors six times in the period 19Q01
Therefore, the Ministry of Interior rejected hispéipation on
the basis of its discretionary powers under artifde(3), with
the explanation that he posed a threat to the puabtler of the
Republic of Slovenia. The Supreme Court upheldvivéstry's
decision:®*

One may argue that separately, the conditionstmie@l0 do not contradict
international standards regarding naturalizatioergmuisites. However,
when studying their content and evaluating thepliaption the question of
proportionality arises. According to CoE certaimdiions ‘should exclusively
be used and regarded as [elements] of integrating-nationals and should
not be used as a discriminatory means for a Statetect its nationals® In
this respect the Slovenian naturalization requirgsi@re numerous and far-
reaching and from a stateless person’s point oivwvisproportionate. To
prescribe ten years of permanent residence alotig the fulfillment of all
other conditions may thus come across asreéasonable impediments$d
acquisition of Slovenian nationality through natization, to stateless persons
in general and stateless Roma in particular.

The Hungarian Helsinki Committee addresses thihénreport Forgotten
without Reason” where Slovenia is urged to amend its nationality
legislation in order to provide facilitated accassnationality of stateless
persons residing permanently on their territorythwiarticular attention to
those in a vulnerable position (such as the elderlgick)®® According to
the Committee’s recommendations such amendmentsilcshmclude
facilitated access to nationality of those statelgsrsons residing on their
territory on a long-term basis, notably by exemgptstateless applicants

183 Dedic, J. ‘The Erasure: Administrative Ethnic Gisimg in Slovenia’, p. 3.

184 Supreme Court decision No. VS 10311 of July 8,3189 explained by Jasminka Dedic
in ‘The Erasure: Administrative Ethnic CleansingSlovenia’, p. 3.

185 Council of Europe, Committee of Experts on Natliypa“ Report on Conditions for the
Acquisition and Loss of NationalityStrasbourg, 14 January 2Q@&ra. 36.

186 Recommendation 15 — Facilitating access to citihgn
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from the obligation of passing any sort of examorat (either of
constitutional studies or language skifl%).

As mentioned previously, facilitated access to amtlity is the most
enhanced durable solution to statelessness proniotedernational law,
such as thel961 Statelessness Conventiamd the 1997 European
Convention on NationalityAccordingly states are encouraged to adopt less
stringent naturalization requirements and applyparrissive attitude’
towards stateless naturalization applicants andsfan conditions such as
long-time residence and genuine and effective lather than language
qualifications and incom&?®

In addition to the naturalization requirements ambar of comments
regarding ‘erased’ Roma citizen have been made di¥ SCHuman Rights
Commissioner, Thomas Hammarberg and the UNHCRIso Slovenia’s
accession to thel961 Statelessness Conventiamd the two CoE
Conventions of 1997 and 200&re urged by several parties of the
international community’°

167 Recommendation 16 — Access to citizenship: examngtom examinations.

18 Guylai, G. eds.Forgotten Without Reason — Protection of Non-Refugiateless
Persons in Central Europe’Hungarian Helsinki Committee, Budapest, 2007,2. 4

189 see for instance the publications referred tooites 103, 104 and 134.

179 see for instance the website of the UNHCR <httpvit.unhcr-
centraleurope.org/en/what-we-do/protecting-theettas.html>

Hungarian Helsinki Committee <http://helsinki.huAspntent/uploads/books/en/Forgotten-
without-reason.pdf>

Council of Europe <http://www.humanrightseurope/®€d.3/01/slovenia-nils-muiznieks-
urges-janez-jansa-to-help-the-%E2%80%98erased% E2286-

[accessed 2013-05-13].

a7



6 The Need for EU -regulation —
Conclusions

The analysis of the presented material leading auphis section clearly

shows the devastating impact lack of nationalitg ba an individual on

several levels. Statelessness impairs accessdarfugntal human rights and
societal service and influences everyday life efaloday there are 680,
000 stateless persons in Europe and that is 68@ga0thany. This is why

reduction of statelessness and access to natypnalitst be addressed
further. The question is thus how?

This thesis suggests EU-regulation on the mattesngsimportant way of
reducing and eventually eliminating statelessnaes,only within the EU

but within all of Europe (by future EU-enlargemenithis suggestion might
be questioned for several reasons; that there dglrexists sufficient

regulation on the area, both on international aglonal level and that a
distinction should not be made between EU and ds¢ of Europe (why

create a separate instrument on the reduction atélessness within the
EU?) To some extent these objections are validpkesented in section
three, there are comprehensive instruments on #téeemso perhaps then
what is needed is not yet another legal instruntéut rather the creation of
incentives and political will to accede to alreaskisting instruments. The
discussion can nonetheless be made so simple@stern the number of
instruments, but rather their efficiency, contemd ®inding character.

The following section forms a discussion based lom abovementioned
statements and objections, where the questioy there is a need of EU-
regulation on the reduction of statelessness amgssto nationalitwvill be
answered.

The Lacuna of EU-law

It is remarkable that a notable democratic instotutsuch as the EU does
not address the issue of statelessness in ang t#gtmes. The fact that its
fundamental instruments on human rights such a€E@dR and Human
Rights Charter do not even address the issuerigeashortcoming of Union
human rights law. How can access to nationalityebsured within the
Union without any legislation? Thiger seis one argument as to why EU-
regulation on the reduction of statelessness aoelsado nationality should
be enacted.

The result of the current lacuna; no harmonizedsudllows each member
state to adopt and apply its own nationality lamagjonality laws that might
even be discriminatory towards certain ethnic gsow@gs shown in the case
of Slovenia. As theRace Directivedoes not cover issues regarding
nationality and since the ECtHR shows restrainedvgooto directly
challenge discriminatory denial of nationality thés nothing in the EU-law
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that invalidates the content of tH&lovenian Citizenship ActAn EU-
directive containing provisions on facilitated assdo nationality through
permissive naturalization requirements or at legsbhibition of
unreasonable impedimentbinding upon its member states would impel
Slovenia to change its naturalization requirememtd thus allow Roma
access to nationality to a greater extent (for gptarby lowering the period
of permanent residence or removal of the condibonot posing a threat to
public order or the security and defense).

EU-directive v. International Instruments

The binding character of EU-law and its appertagnjadiciary upon the

member states is advantageous as it brings evemigaliation on the issue
to a higher legal source level. EU-directives airading upon its member
states (once an EU-directive is adopted, membtgsstave to comply with
it) whilst CoE Conventions are voluntary — in thense that each state
decides whether it wants to accede. As such Elsrole statelessness
would coerce both current and coming member st&tesdopt their

nationality legislation accordingly. This bindingaracter, in comparison to
states voluntary accession to human rights treatiakes EU-regulation

more desirable. However, it is important to rememibat this desirable

effect can only arise once the member state agoe@sluntarily) transfer

their competence to the EU. In this regard bindiidg-law can only be

established if the member states allow it.

Although there is a need for EU-regulation to ceestates to facilitate
access to nationality and reduce statelessnessorséour shows that at
present, this is not possible unless fundamentatiptes of EU-law, such

as division of competence and the doctrine of Satereignty are changed.
Case law like th&kottmancase, implicates that such a process of change is
initiated, nevertheless it is obvious considerihg tack of EU member
states ratifications of the two CoE Conventiondydaur states in the EU
have acceded to the 2006 Convention) that the antamong the states to
reduce statelessness and consequently transférclemg@etence to the EU
remains weak.

On the other hand EU-regulation does not necegdaaile to contradict the
doctrine of state sovereignty concerning natiopatatters. The purpose of
EU-legislation would not be to entirely regulatemieer states conditions of
granting nationality, that is whether they shoutdrg nationality based on
the principles ofjus solior jus sanguinisAs was seen in section five the
iIssue of statelessness in the successor stateszeth@slovakia and
Yugoslavia derived from insufficient or too rigid aturalization
requirements — that the applicants for variousaeasvere unable to fulfill
— not on acquisition of nationality at birth. AscbuEU-regulation would not
determine the conditions on acquisition of natidggpaat birth. Instead a
directive would set minimum standards on naturéibra processes and
conditions to provide solutions to cases were [essaess already occurred.
In this aspect eventual EU-regulation would notlyeancroach upon states’
sovereignty as it would not dictate what conditidney have to apply but
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merely which ones they cannot. In any case thetfet there today might
be legal obstacles that prevent EU from adoptimgslation on the issue
does not dismiss the fact that such legal actioeexled!

Future Perspective

Furthermore, as was seen in the case of Czech Repmi the change of
its nationality law in the mid 90’s, the EU can &d@owerful and effective

institution when it comes to exerting pressure arghte incentives. The
actions carried out by EU at that time were crutdalthe enacting of the

amendments of the Czech Act of Acquisition of @itighip. This already

shows EU’s capability and influence on member statdionality laws, and

with legislation as support, the influence mightdven more efficient. As

such the EU plays an important role in strengthgtine right and access to
nationality in the region. However as was notedhm introductory section

stateless persons in general and stateless Ropertioular are not facing

hardships only in EU member states. In fact theeesaveral states not yet
members of the EU with vast stateless populatiamsluding stateless

Roma. That the problem of statelessness existgleutse borders of the EU
is nonetheless not an argument against adoptindegiskation. In a future

perspective such legislation will be applied wheheo states in Europe
negotiate EU-accession (such as the successos statermer Yugoslavia,

with a large stateless population at present)futiae EU enlargement.

The need for EU-regulation is also supported bgritional human rights
law. To reduce statelessness and ensure accesgidoatity as a part of
securing human rights protection is a duty for Ed. As international
human rights law, for example article 15 of the UBDHorms part of
Community law and EU is subjected to the obligagidherein; EU is
obliged to ensure the right to nationality. AdopgtiaU-regulation hindering
member states from applying restrictive and disgratory nationality laws
is thus one way for the EU to ensure fulfillmentitsf obligations under
mentioned article.

The 1954 and 1961 Statelessness Conventions

One argument against adoption of EU- regulatichas there is no need for
the EU to legislate in this field of law as therkkeady are sufficient
international instruments to which the member staseve become partids.
is true that international conventions and treatiedisted in section three
are binding upon the majority of EU member stabesyever, there are still
a number of states that did not yet ratify thempeeglly the 1961
Convention(which Slovenia is not a party to). As their rectign is still
relatively weak their influence on individual stsiteationality laws remains
the same.

Another important point why these current interoadl instruments are
considered insufficient is that they lack monitgrimechanisms. So even if
their provisions set out to reduce statelessnedsfamilitate naturalization

for stateless persons there is no assigned margtewddy to ensure states’
compliance with the obligations therein.
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Furthermore, the wording used in these instrumentather broad and not
very far-reaching. For example th861 Conventions aimed at reduction,
not elimination of statelessness, which can be tblwm its name;
Convention on th&eductionof Statelessness. Another example is article 32
of the1954 Conventionwhich, according to its formulation does not gbli
member states to secure access to nationality dghrotacilitated
naturalization remedies, but merely that thehall as far as possible
facilitate the assimilation and naturalization dhtsless persons. This
formulation allows for wide interpretation, whichates (like Slovenia)
could use to adopt less ambitious nationality lawhwmore stringent
naturalization requirements. In this respect EUst&igon could provide an
alternative similar to thd961 Conventiorbut with sharper formulations
where acquisition of nationality through naturati@a is not only facilitated
as far as possible, but puts further demands ostttes. Such formulation
can be found in th€oE 1997 Convention on Nationalitwhere article 6
states thaEach State Party shall facilitate in its internalw the acquisition
of its nationality for the ... stateless personsflaly and habitually resident
on its territory. Unfortunately as in the case with the aforemermibn
Conventions also the 1997 Convention holds fewssioas.

The 1997 CoE Convention on Nationality
Since Slovenia is neither party to th®61 Conventionnor the1997 or
2006 CoE Convention$erhaps then a simpler solution would be to exert
pressure on Slovenia to accede to these existingeations rather than to
adopt a new one. Nevertheless, as a party td9d Conventionit does
not seem like the provisions therein are strongughoto bring about
changes in its nationality laws. Perhaps due tovdgue formulation of
article 32 that was just mentioned. According tachitSlovenia’s obligation
towards stateless persons within its territory asly’ to facilitate the
assimilation and naturalization of stateless pess@as far as possibland
not bring an ultimate solution to the status ofed&ss persons. In the case of
the ‘erased’ this formulation is evidently not stgoenough. During the past
decades court rulings and international pressaraddition to article 32 of
the 1954 Conventiorhave urged Slovenia to determine the status of the
‘erased’, but this has still not been carried éutd even though article 4 of
the 1997 Conventions phrased differently than its equivalent in ##54
Convention it seems likely to assume (considering ttatus quoof
Slovenian naturalization requirements and the Umgitess to settle the
status of the ‘erased’) that it will not accedehs (1997) Convention any
time soon. As such EU and EU-law might be the anggitution to impel
Slovenia to amend its legislation accordingly.

The 2006 CoE Convention
The 2006 Convention is the newest and consequtTglieast recognized —
with only six state parties — of all current instrents on statelessness. For
stateless Roma in the CEE and Slovenia this is rturfate as the
Convention specifically addresses avoidance otletséness in relation to
state succession and provides solutions to statedes occurring as a result
of the break-up of states (e.g. Czechoslovakia¥armgbslavia). Pursuant to
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article 5 of the2006 Conventionthe predecessor state (i.e. Slovenia) is
compelled to grant nationality to otherwise staglpersons who habitually
reside on its territory or who have an approprité with the state.
Accordingly, the naturalization conditions in al&iclO of the Slovenian
Citizenship Act and the arbitrarily denial of nat#dity to Roma and other
ethnic groups following the Slovenian independeisce® be considered a
breach of mentioned article 5. That is if Slovewire a party to the 2006
Convention.... Again, this shows how access to nhratson can reduce
and eradicate statelessness through simple prosisend stresses the
significance of such obligations to be incorporatethe EU-regime.

Overall the content of the four Conventions in gaheand the CoE
Conventions in particular is comprehensive and tsuibisl. Thus, to make it
effortless for the EU to respond to the need of I&u-on the reduction of
statelessness and access to nationality it woul@érmeigh adopting EU-
regulation simply making it an obligation for allember states to accede to
these four conventions.

To Conclude

In order to reduce statelessness and ensure atcesgionality (through
naturalization) for stateless Roma and others enEkJ, EU-legislation is
required. Such legislation would formulate bindinguidelines on
naturalization requirements which all states wolbéVe to implement in
their nationality laws. As is shown in the casestateless Roma in Slovenia
(and other countries of CEE) it is their accessnsadionality through
naturalization that is severely impaired. Due tocstand comprehensive
prerequisites few Roma are able to fulfill thesguieements and thus
qualify for nationality through naturalization.

When it comes to matters of nationality this is (yat) a competence area
the member states has transferred to the EU. Arslfdrfetched to think
such a major project as harmonization of the 27 begnstates nationality
laws will be carried out in the nearest future. &sally since EU-
citizenship is acquired regardless on what basisinee state nationality is
granted. However if the obligation to provide fdated access to
nationality would exist within EU-law, the reduatio@f statelessness might
be more efficient and naturalization conditions ldduave the same content
and would be applied equally towards statelessopsrsesiding in all
member states.

Through EU-regulation, restrictions on minimum desice, economic
resources and language skills could be imposedhaihiextension would
create facilitated access to nationality throughtursdization and
consequently reduce statelessness in accordance pvinciples of
international human rights law such as the rightatonality.
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