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Abstract

The paper explored current approaches to legal aid and weather they effectively incorporate legal
empowerment strategies for vulnerable women in Uganda. The conception and application of
legal empowerment of the poor was analyzed from a capabilities perspective informed by
“development as freedom” focusing on women. The study presented an investigation on how one
can bring together the theoretical insights of legal empowerment with a study of current practices
and perceptions of legal aid and legal empowerment in advancing women’s access to justice. By
doing so it contributed to the broader discussion on the role of law and development in
empowering disadvantaged and vulnerable people, as well as expanding their freedoms, as the
link between legal empowerment and access to justice remains significantly unexplored within the
capabilities approach. In particular the paper assessed legal aid from the perspective of rights
awareness and rights enablement, key components of legal empowerment. Through the
capabilities approach it uncovered that legal aid service provisioning plays a significant role in
promoting legal empowerment and enhancing women’s capabilities to access justice. However at
times they are treating symptoms in the legal sphere with limited reflection on how enhanced
capabilities in access justice can create tradeoffs in other spheres.
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1. Introduction

1.1 Research Problem

The Republic of Uganda (hereafter referred to as Uganda) has developed a comprehensive legal
framework with a host of legal instruments and institutions. The constitution in particular does to
a large extent provide the citizens with the normative protection of access to justice. Moreover in
terms of the supply side of justice, Uganda has developed sound institutional mechanisms,
through the creation of the Justice Law and Order sector (JLOS), in order to promote an
integrated framework for the rule of law (ROL) and access to justice (JLOSb, 2012). However the
normative protection of access to justice through the law is undermined by a widening gap
between the legal framework and the law on paper, and the law in practice (2012a:8). Secondly,
while there has been substantive efforts in strengthening the institutional mechanisms to enhance
access to justice a range of notable obstacles exists ranging from corruption, lengthy court delays,
case backlog, inefficiencies to low institutional productivity, weak service delivery as well as
decentralization of districts further undermining the capacity of JLOS to concur with the
increasing demand (Rukare in Banik 2008: 112, DIHR 2011:33, JLOS 2012:8-12). Finally social,
political, economical and geographical barriers seriously undermine the capacity of ordinary
citizens so seek remedy to their legal problems. Consequently majorities of people in Uganda are
lacking the resources and capabilities to enjoy and effectively claim their rights as a result of
inaccessibility in financial, geographical, technical and psychological terms (Rukare in Banik
2008:110). Moreover structural gender inequalities and biases permeate all level of the Ugandan
society, which particularly exacerbates women’s access to justice, hindering legal empowerment,
further exacerbating their vulnerable capability space (JLOS:2002 5-6). To this end poor and
vulnerable people in particular are facing an access to justice challenge, and the capability to
effectively claim their rights. Increasingly non-governmental organizations (NGO) and JLOS are
making provisions to target vulnerable peoples access to justice informed by legal empowerment.
Strategies include but are not excluded to legal awareness, legal advice/assistance, alternative
dispute resolution (ADR) and legal representation (OSJI, 2012:6, LASPNET 2004:vi, DIHR
2011:72). The underlying assumptions are derived from the theoretical discussion of the role of
law in development. For several years the discourse on law and development focused largely on
the law, lawyers and state institutions, rather than on the legal needs of the poor. Legal
empowerment provides an alternative paradigm to the so-called ROL orthodoxy, which promotes
participatory approaches to development. It focuses on bottom up approaches looking at the
specific needs of the poor which combine elements of process and substance, independence,
control, choice, agency, livelihoods, access to justice, and ROL (Bordat et al, 2011:93). Legal aid
as an approach to promote legal empowerment is increasingly being recognized as a strategic
entry point to overcome barriers in accessing justice. The rationale is that legal aid can provide a
remedy to the various challenges faced by the poor and vulnerable such as affordability, lack of
legal representation, alienation due to technicalities and lack of awareness. Therefore legal aid
emerged as a dominant approach in enhancing access to justice while promoting legal

empowerment in creating rights, capacities and or opportunities for the poor that give them power



in using the law and legal tools confidently (Bruce et. al, 2007:29). Legal aid could not only enable
vulnerable groups to resolve their disputes but also enhance their legal awareness and hence
agency to claim their rights as well as advocate for and social, policy and legal change (Justice
Centers Uganda, 2014). Consequently the justification of the study lies in the access to justice
challenge faced by large parts of the population and the necessity to enhance women'’s capability

space and legal empowerment.

1.2 Research Aim

The intention is that the conception and application of legal empowerment is to be analyzed from
the capabilities perspective informed by “development as freedom” focusing on women as the unit
of analysis, from the perspective of Legal Aid Service Providers (LASP). The paper intend to
explore current approaches to legal aid as provided LASPs and weather their perception of legal
empowerment has informed their strategies to advance vulnerable women in Uganda. Moreover it
contributes to the broader discussion on the role of law and development in empowering
disadvantaged and vulnerable people, as well as expanding their freedoms, as the link between
legal empowerment and access to justice remains significantly unexplored within the capabilities
approach (CA). Hence the paper also examines how legal aid services can affect women’s
capability space. Consequently the paper is to use a CA to explore the concept of legal
empowerment and analyze whether legal aid enhance the capabilities of vulnerable women.
Ultimately the study presents an investigation on how one can bring together the theoretical
insights of legal empowerment with a study of current practices and perceptions of legal aid in the

advancement of women in Uganda.

1.3 Research Question and Sub question

How Does Legal Aid Promote Legal Empowerment for Vulnerable Women in Uganda?
What are the Implications of Such Strategies on Women'’s Capability to Access Justice?

1.4 Summary

The first section of the thesis presents the background and provides a summary of access to justice
and legal aid services in Uganda. It looks at the normative protection of rights under laws and
polices, institutional mechanisms, and different models of legal aid. This is followed by a
discussion on the barriers face by people and in particularly vulnerable women in accessing justice
and claiming their rights. As women often lack legal knowledge and have limited access to legal
services, proves that access to justice is inextricable linked to sex. This discussion frames the
problem and hence the importance of promoting legal empowerment as well as enhancing
women’s opportunities. The background is followed by the conceptual and theoretical framework.
It looks at the two contrasting conceptual frameworks, namely the Rule of Law Orthodoxy and Legal
Empowerment, in law and development cooperation to contextualize legal aid and the role of such.
Subsequently the theoretical framework which uses the CA as presented by Sen (1999) and
Nussbaum( 2003) is discussed, which provides the paper with its backbone. The third section of
the paper addresses and justifies the chosen methodology. It particularly discusses the

appropriateness of a case study approach in the examination of the perception of legal



empowerment, while addressing methods of gathering data including sampling choices. The final
part of the thesis presents the data gathered through the semi-structured interviews. The intention
is to scrutinize to how LASPs promotes legal empowerment for women. Secondly it examines
whether legal empowerment strategies mainly through rights awareness and rights enablement
translates into enhanced capability space for women. Finally the paper concludes that LASP
approach legal aid in a rather comprehensive way as a lot of strategies promoted by NGOs look at
legal aid more broadly, and in line with the expansion of the legal empowerment paradigm, yet

theoretical and practical obstacles remain in effectively enhancing women’s capability space.

2. Background

2.1 Access to Justice and Legal Aid Service Provisioning in Uganda

Access to justice as approached in this paper is not only about the ability to access justice
institutions, but rather approached systematically “ro include all aspects of contact, entry and use of the
legal system” (JLOS 2002:4). Hence it refers to where individuals or communities can access de
facto justice through the enforcement of laws, as well as the quality of justice as provided by the
justice delivery system (Ibid:5.). In line with the United Nations Development Program (UNDP)
access to justice must involve just and equitable legal and judicial outcomes which includes “the
ability of people to seek and obtain a remedy through formal and informal institutions of justice and in
conformity with human rights standards (UNDP, 2005:5). Access to Justice will mainly be interpreted
by four main dimensions; (JLOS 2002:5, Rukare in Banik 2008:112);

e Physical access — user proximity to law enforcement agencies

e Access in financial terms — user affordability

e Access in technical terms —how comfortable users are with the legal language and
procedural requirements as well as how users are treated by the duty bearers

e Psychological access- how confident users are in engaging with judicial agencies

2.2 The Legal and Regulatory Framework for Legal Aid

The normative protection and provision of legal aid is to be found under extensive legal
frameworks. First of all legal aid is defined under the Advocates (Legal Aid to Indigent Persons)
Regulations as "the provision of legal advice or representation by a lawyer, an advocate or a paralegal, as the
case may be, to a client at no cost or at a very minimal cost" (Obura 2010:4). While legal aid should be
a responsibility of the state in the protection, promotion and fulfillment of human rights, both the
state and non-state actors provides legal aid services in Uganda without any comprehensive policy
backing from the Government of Uganda (GoU) (Ibid:4). Until the National Legal Aid Policy is
approved and formally adopted, legal aid services will largely remain the domain of non-state
actors (WB 2009:6). However, the right to legal aid is contained in various laws including the
Constitution, the Trial on Indictment Act, the Poor Persons Defence Act, the Magistrates’ Court

Act and the Advocates Act and Regulations relating to legal aid made thereunder (Justice Centers



Uganda:2014). The constitution of Uganda is a benchmark for access to justice for all'. Article 21
guarantees equality before law to all citizens (GoU:1995). Moreover it lays out the principles for
the government to ensure personal safety, security and access to justice. The rights and freedoms
are protected under chapter four. This chapter also gives the parliament the power to enact laws
necessary to address social, economic or education imbalances in society (Ibid). Yet the most
vulnerable and marginalized groups are by virtue of their circumstance prevented from enjoying
these rights and often unable to access justice. Because of the extent of poverty many are not able
to afford legal services of private practitioners. As a response the constitution under article 28 (3)
imposes an obligation by the state to provide free legal aid to a person accused with an offence
that carries a sentence of death or imprisonment for life. The State Brief System (SBS) discussed

later is a consequence of this constitutional provision.

The most notable regulatory framework for the provision of legal aid is to be found in
four major acts (Obura, 2010:6-9, GoU, 1995, Justice Centers Uganda, 2014). The Trial on
Indictment Act, Cap. 23 in particular provide for an advocate to any person accused of an offence
before the high court at his or her own expense as of right. By the The Poor Persons Defence Act, Cap
20, legal aid is to be provided where a prisoner is unable to obtain aid by his or her own means.
The Magistrates’ Court Act, Cap. 16 provide any accused person with an advocate before
Magistrates’ Court. Finally there is the Advocates Act, Cap. 267 as amended by Act. No. 27 of 2002 and
its regulations. This one gives the The Uganda Law Society (ULS) provision to supervise and
control the provision of legal aid to indigent persons. Moreover the The Advocates (Legal Aid
Services to Indigent Persons) Regulations, No. 12 of 2007 provides for the rules of legal aid service
provisioning such as eligibility, maintenance and the quality of services. There is also additional
regulation through the The Advocates Pro bono Services to Indigent Persons Regulations No. 39 of 2009
which provides requirements for advocates and their pro bono services (LASPNET 2004:50-51,
Obura 2009:8).

2.3 Institutional Mechanisms

Two decades of civil, political and economical regress left the Ugandan justice system in ruin. At
the end of the 1980s there were limited human and financial resources that seriously undermined
performance in the justice sector. Moreover weak legal and policy directions to legitimate state
institution negatively affected effective execution of mandates. There were chronic and systematic
constraints that impeded access to justice, service delivery, effective planning and budgeting. The
justice system was further curtailed by corrupted practices and limited proximity to the end users.
Other issues ranged from ineffective procedural guidelines to significant gender based
discrimination (Rukare in Banik 2008:111-112, JLOS 2012b). As a result there was a lack of
access to justice for everyone in Uganda no matter ones circumstance. After 1986 Uganda slowly

began the path towards recovery of the ROL in the country. Gradually justice institution

! This is stressed under Article 50(1) of the 1995 constitution, which states, “Any person who claims that a fundamental or other
right to freedom guaranteed under this constitution has been infringed or threatened is entitled to apply for a competent court for redress
which may include compensation” (GoU:1995).



strengthened their performance through various means; enhanced legislation, institutional
establishments, research, and program interventions (WB, 2009:6). The various interventions in
the justice sector culminated in sector wide approaches by the new millennium through the
establishment of JLOS?. With the JLOS the administration of justice became more aligned
through a common vision, policy framework as well as unified goals and objectives among the
justice institutions. Most importantly JLOS provides the actors with holistic approaches to
improve access to justice, and common planning, budgeting, program implementation,
monitoring and evaluation (JLOS 2012b). During the same period civil society organizations
(CSO) working with similar issues increasable engaged in interventions that targeted the end users
of justice delivery with a focus on human rights education, legal rights awareness and legal aid.
Such engagements culminated in the establishment of The Legal Aid Service Providers' Network
(LASPNET) in early 2001. The goal of LASPNET is to steer the involvement of private sector
players to address the access to justice challenge for disadvantaged and vulnerable people
(LASPNET 2014). Today legal aid service provisioning in Uganda is found at three main
structures where the JLOS represent the supply side, the Legal Aid Basket Fund represents the
funding side and where the Legal Aid Services Providers Network (LASPNET) represent the
demand side (Obura 2009:9).

2.4 Models of Legal Aid

The State has provided legal aid mainly through the SBS managed by the Judiciary, funded
through the Case Backlog Project, the Legal Aid Clinic of the Law Development Centre, and the
Justice Centre Pilot that are hosted by the judiciary. Via the SBS the GoU through the judiciary
allocate funds to the court to run a criminal session with a symbolic fee to advocates who are to
represent poor offenders with capital offences. However the system is limited by an inadequacy of
funds including limited supervision of the advocates (LASPNET 2004:48). Similarly The Legal
Aid Clinic of the Law Development Centre which is a law school clinic model of service, has
funding problems as well as logistical and supervision challenges, which has results in limited
operations. The Justice Centre Pilot on the other hand is a more comprehensive strategy which
aims to provide legal aid in a more holistic manner by both assisting the poor with procedural
assistance as wells as as empowering communities to claim their rights via awareness raising,
ADR, and policy and legal reform advocacy. However it has limited outreach and is still just
operating in very few districts (Obura 2009:12-14). A range of non-state actors provides different
models of legal aid such as: legal aid clinics, out reaches, pro bono, and paralegals (DIHR
2011:46). The clinic-based model is a service where clients walk in to the offices of the legal aid
service providers, to receive legal aid including legal advise, legal representation in courts, and

other dispute resolution mechanisms. Some also undertake research advocacy, lobbying and

2 The sector comprises of: Ministry of Justice and Constitutional Affairs (MOJCA); Ministry of Internal Affairs (MTA);
The Judiciary; Uganda Police Force (UPF); Uganda Prison Service (UPS); Directorate of Public Prosecutions (DPP);
Judicial Service Commission (JSC); The Ministry of Local Government (Local Council Courts); The Ministry of Gender,
Labor and Social Development (Probation and Juvenile Justice); The Uganda Law Reform Commission (ULRC); The
Uganda Human Rights Commission (UHRC); The Law Development Centre (LDC); The Tax Appeals Tribunal (TAT);
The Uganda Law Society (ULS); Centre for Arbitration and Dispute Resolution (CADER) and The Uganda Registration
Services Bureau (URSB). (JLOS 2012b)
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strategic interest litigation. The outreach model means that the services are taken to the
communities, where the legal aid service providers offer a range of services, including but not
limited to legal awareness sessions on key legal issues and basic human rights, legal education,
and mobile clinics. It should be noted that most NGOs operate in thematic areas limiting
beneficiaries. The pro bono model on the other hand is an initiative of the Uganda Law Society
and the Law Council that provides free services of advocates (WB 2009:25). Finally there is the
Paralegal model, which is a cost effective method of assisting the indigent.? In Uganda, the term
paralegal is defined under the Advocates (Legal Aid to Indigent Persons) Regulation, as a person
who holds a qualification in law, other than a degree in law, recognized by the Law Council
Among other things a paralegal advice people on their rights, assist lawyers and provide education
and training (DIHR 2011:47). Additionally community-based paralegals can provide legal aid

services that are more proximate to rural communities.

2.5.1 Barriers in Accessing Justice

Despite different levels of substantive laws and a comprehensive strengthening of the justice
system over the past decades a majority of people in Uganda are lacking the resources and
capabilities to enjoy and effectively claim their rights as a result of inaccessibility due to social,
political, economical and geographical barriers. Hence by virtue of their circumstances, may it be
location, sex age, culture, religion or socio-economic status such as poverty; unemployment and
illiteracy people are unable to access justice. What exacerbates the inaccessibility to justice in
Uganda is the lack of information and awareness by the public to know the who, where, what,
how and when, of accessing to justice (Justice Centers Uganda, 2014). In the latest strategic plan
of JLOS this was identified as one of the outstanding challenges (JLOS 2012a:9). There is also a
growing concern from LASP about the absence of a National Legal Aid Policy, which has
curtailed government fiscal and structural commitment to legal aid service provisioning (JLOS
2012a:30, Namubiru Mukasa 2010:1). As of now legal aid is mainly provided by non-state actors
who are highly dependent on donor funding, which ultimately affects sustainability of its
operations (Obura 2009:20). Other problem has to do with geographical coverage of legal aid
service providers which is exacerbated by decentralization in which new districts constantly
emerged without the necessary human and financial resources (JLOS 2012a:9, LASPNET 2004:9,
DIHR 2011:33). Around 85% of the population are living in rural areas demonstrating the critical

gap in them benefitting from the conventional access to justice strategies (WB 2014). While there

? The Lilongwe Declaration notes: “It has all too often been observed that there are not enough lawyers in African countries to
provide the legal aid services required by the hundreds of thousands of persons who are affected by criminal justice systems. It is
also widely recognized that the only feasible way of delivering effective legal aid to the maximum number of persons is to rely on
non-lawyers, including law students, paralegals, and legal assistants. These paralegals and legal assistants can provide access
to the justice system for persons subjected to it, assist criminal defendants, and provide knowledge and training to those affected
by the system that will enable rights to be effectively asserted. An effective legal aid system should employ complementary legal
and law-related services by paralegals and legal assistants.” (Penal Reform International, 2004:4)
4 Some of the services offered by NGOs include: Legal advice so clients can prepare for self representation, legal assistance and
accompanying clients who need to follow up with the police or the courts, mediation, conflict resolution and reconciliation between parties
(ADR), basic counseling, client support and protection, including informing on the availability of different legal options , drafting legal
documents or administrative documents, such as letters to various governmental or non governmental agencies , tracing of
sureties/ witnesses , helping clients during bail process , preparing clients’ briefs to be submitted to lawyers or jurists working with the
affiliating NGOs on referral basis or referring the client to other legal aid service providers. (DIHR, 2011:70)
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has been progress JLOS points out that " services remain largely inaccessible outside of urban settings and
particularly for socially and economically disadvantaged groups” (JLOS 2012a:9). Even when people do
have access to justice, financial constraints prove to be a major obstacle, especially given the fact
that over 50% are living below the income poverty line (HDR, 2013:5). Accordingly the high costs
of litigation through court fess, the cost of advocates, transportation and the opportunity cost of
not attending household choirs means that large parts of the population are unable to access
justice (Judiciary 2012:16). There is also a problem of mob justice (which has its roots in the
period of turmoil and lack of confidence in formal justice system) and high levels of ignorance of
their legal and human rights amongst the general population in Uganda, which consequently has
led to a lacking voice to demand for accountability (WB 2009:11, Birabwa-Nsubuga 2012).
Corruption and public perception of the judiciary exacerbates inaccessibility for ordinary people.
The fact that the British imposed the judicial system means that it still remains alien to many
people, affecting psychological access and confidence in approaching it. This also impact
technical accessibility, as the legal language is English, which not all Ugandans speak. It further
explains some of the modern day access to justice challenges in that the imposed judicial system
focuses on retribution and punishment instead of reconciliation, which is the traditional way of
looking at justice (Rukare in Banik 2010:113). Additionally, delays in the administration of justice
hamper the process of seeking justice. A trends analysis report of the Justice Centers highlights
problems of slow court processes, huge backlog cases as well as an inherent weakness in the
justice system that obstruct timely resolution of cases (Judiciary 2012:17). JLOS particular
underlines the problem of service delivery and low institutional capacity and productivity (JLOS
2012a:9).

2.5.2 Gender and Access to Justice

Gender related barriers in accessing justice exist at all levels; through laws, institutions and at
communities where disputes occur through social and cultural practices (JLOS 2002:7). Hence
structural gender inequalities and biases permeate all level of the Ugandan society, which
exacerbates women’s access to justice, hindering legal empowerment for women, and aggravating
their vulnerable capability space. When it comes to the normative protection of access to justice
Uganda has a rather comprehensive policy and legislative environment that promotes gender
equality and women'’s rights. The GoU has put in place a range of measures to improve women’s
conditions as well as their position vis a” vis men. Some of the constitutional provisions have been
translated into national legislation such as The Domestic Violence Act, The Female Genital Mutilation
Act, and The Local Government's Act (Judiciary 2012:13). The relatively favorable legislative
environment is further reflected in the many mechanisms and policies targeted to enhance gender
equality. There is National Machinery for Gender Mainstreaming, National Gender Policy,
National Action Plan on Women, Social Development Sector Strategic Investment Plan and
Gender Responsive Development (Tanzarn 2003: 10-12). Moreover gender is mainstreamed in
JLOS programs, budgets and service delivery, and its latest strategic plan gender justice is a key

priority area in which JLOS makes a commitment in developing a gender strategy (JLOS

12



2012a:10). A study on gender and access to justice by the JLOS specifically points out that despite
that a comprehensive policy framework exists to address gender related barriers to accessing
justice “there is a need for a logical and synergetic linkage to consolidate and translate the policies into
concrete strategies and actions”(JLOS 2002:10). It goes on pointing out how many constitutional
guarantees to advance women’s access to justice remains empty promises and that the national
gender policy lacks an implementation framework. While there is a broad understanding of
gender issues within justice institutions, what is lacking is a sophisticated analysis of gender based
obstacles and applicability such knowledge (Judiciary 2012:27-30). The fact that polices and
legislation does not translate into practice means that they often remain "hollow promises, having
little impact on the day to day lives of women” (UNWOMEN 2012:7). Social and cultural barriers
severely undermine women’s capability space. Gender related barriers and biases in accessing
justice are ranging from the public- private divide, poverty, literacy, to culture and plurality of
community- based dispute resolution (Please see Appendix 3 for a more comprehensive list).
Among other things women and children are sometimes not allowed to inhere estates from their
husbands, and can be confined to abusive marriages because of lacking negotiating and bargaining
power. The private- public divides limits women’s mobility and when it comes to production and
access to resources women have limited decision-making power. This is specifically evident when
it comes to land in which women are having user rights but often lack control over the resources.
In a rural country like Uganda this plays a significant role as it underpins economical, social and
political lives of people, ultimately affecting the legal space for women (Tanzarn 2003:10).
Additionally women are regarded to property through the payment of bride wealth, which
increases men’s’ ability to control women'’s social, economical and political lives. Other gender-
based obstacles are to be found at educational level whereby girls are at times prohibited to attend

primary school in preference to boys.

3. Conceptual and Theoretical Framework

3.1 Rule of Law Orthodoxy

The ROL has slowly been integrated within the international development discourse (Affram
2011:6). One of the dominant approaches used to promote justice and the ROL is often referred to
as the ROL orthodoxy, which has its roots in a focus on institutions in development. It can shortly
be described as a set of ideas and strategies aiming to bring about the ROL, often as a way to
promote economic growth, good governance, poverty alleviation, security and human rights
(Golub, 2003:7). It is characterized by a state centric and top down approach, which focuses on
the supply side of justice, particularly state institutions such as the judiciaries as well as top legal
officials, attorneys and foreign consultants. There is a tendency that the legal systems problems
and cures is determined narrowly by a focus on courts, prosecutors, contracts, law reform and
other institutions and processes in which lawyers play central role (Golub 2003:8-9). The wide
array of intervention guided by the ROL orthodoxy does to a large extent exclude civil society or
on the building of the capabilities of the poor (Ibid 5). The ROL orthodoxy is furthermore

characterized by a reliance on foreign expertise, initiatives and models (Golub 2003:9, Affram
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2011:11). Recently this approach has been criticized as of few tangible results especially for
vulnerable and disadvantaged people. Evidence suggest that its limited results stems from the fact
that state justice sector institutions are of limited relevance for them in obtaining justice, that legal
and institutions arrangement cannot easily be imported, and that national elites often resist or
capture reform agendas (Golub, 2003). Additionally the law and justice sector reform movement

has over the past two decades increasingly been characterized by ,

“ A systematic lack of knowledge and rigor in the assessment, design and evaluation of projects and
in particular, underinvestment in impact evaluation;, an inadequate and/or ineffective change
management strategies centering excessively on the supply side, particularly the judiciary which, at
best, are imbalanced by lacking any corresponding focus on the demand side, notably civil society;
and spotty performance and a disappointing lack of evidence of success, which may as much be a
deficit of evidence as a deficit in results.” (Asian Development Bank 2009:39)

Thomas Caroters in his book Aiding Democracy Abroad scrutinizes ROL and democracy effort in
developing countries and suggest that there missing link of power that undermines development
efforts. He suggests that by focusing on state institution, judicial strengthening and legislative
change one “can alleviate some problem but the underlying systemic pathologies remain” (Caroters 1999:
101). Similarly Thomas Heller (2003:399) propagates that the effectiveness of the ROL assistance
has been “spotty” because the approach largely takes a political strategy that reinforces legal
institutions by investing in a coalition of judges rather than generating ownership. Hence the
movement has strengthened the traditional autonomy and monopoly of courts instead of

generating a demand driven civil society focus.

3.2 Legal Empowerment

As a response to the growing critique of the ROL orthodoxy, legal development cooperation
gradually moved towards bottom-up approaches. Such approaches contrast the ROL orthodoxy
by focusing on the end users of the justice system instead of the institutions. The emerging
paradigm contains concepts such as access to justice/ equal access to justice and legal empowerment/
legal aid 2.0. There is a great deal of overlapping between the two approaches and some agencies
and programs use them interchangeably. The similarities is that they share a common concern in
that vulnerable and poor people should be the main beneficiaries of legal intervention, opposed to
trickling down and possibly help them through systemic, institutional reforms. Additionally
intervention should be guided by the needs and preferences of the poor. Nevertheless there are
some underlying assumptions and goals in which the two approaches diverge. Access to justice
focuses on the lack of access to the law and legal systems, which ultimately deprive people from
the ability to effectively, claim and protect their rights (Van de Meene and Van Rooij 2008:6-7).
However the “key concept in legal empowerment is not the law, it is power” (Golup 2003, 7). This
entails looking at the whole process in terms of power relationship determining the negotiating
capability of the poor vis a” vis prevailing structures of power and authority (Moser in Alsop
2004:40). Interestingly the legal empowerment paradigm does address “the missing link of power”
as propagated by Carothers. Hence legal empowerment is more about power and freedom than it

is about the law itself (Islam 2010: 4). While the broad concept of legal empowerment of the poor
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(LEP) emerged in 2001 through the annual report of the Asian Development Bank which was
further elaborated on by the UNDP Commission on Legal Empowerment of the Poor (CLEP) in
2005, the concept is not well defined and different organizations approach it differently (Bruce et.
Al, 2007:1-2). A definition provided by the USAID, will be used in this paper as it concisely
incorporates several dimension of the concept;

“Legal empowerment of the poor occurs when the poor, their supporters, or governments —
employing legal and other means — create rights, capacities and/or opportunities for the poor that
give them new power to use law and legal tools to escape poverty and marginalization.
empowerment is a process, an end in itself, and a means of escaping poverty.” (Bruce et. al,
2007:29)

This definition helps to provide some clarity to the concept by identifying empowerment as a

strategy and the law as a means to empowerment. It also specifies a focus on the poor with the
objective to escape poverty (Bruce et. Al, 2007:29). Simply put legal empowerment looks at the
lack of power, opportunities and capacities that hinder marginalized and poor peoples ability to
use the law and legal tools to enhance their livelihoods and take control over their lives (Van de
Meene and Van Rooij 2008:6-7). Legal empowerment is rooted in a human rights based approach
to development, which asserts that disempowerment, exclusion and discrimination result in
poverty. The rationale is that “legal empowerment fosters development through empowering and
strengthening the voices of individuals and communities, starting at the grassroots and from within”
(UNGA, 2009:3). A broader understanding of LEP becomes clear when considering poverty in
terms of capability and opportunity deprivation rather than a sole function of GDP (Sen 1999). In
such framework poverty refers to external constraints that limits individuals capacity and
opportunity to exercise and effectively claim their rights. It is also assumed that LEP happens
when the poor, their supporters or governments, are employing legal and other means to create
new rights, capacities and opportunities for the poor that give them new power to use law and
legal tools to escape poverty and marginalization (Banik 2008: 10). Legal empowerment is hence
the process of systematic change through which the poor and excluded become able to use the
law, the legal system and legal services, to protect and advance their rights and interests as citizens
(CLEP 2008:3). From a human rights perspective legal empowerment can be seen as both a
process and goal in itself. Moreover it focuses on civil society to strengthen legal capacities of the
poor. Strategies aims to be practical, flexible and responsive to socio-legal context, and they are to
benefit the most vulnerable who are least able to access justice (Maru 2010:84). Many scholars

agree on the four entry points of legal empowerment as categorized by USAID (Bruce et. al 2007).

o Rights Enhancement involves reforming the law, giving the poor a voice. It focuses on
marginalized peoples capability to access the law and to provide a more favorable
environment in which marginalized groups effectively can claim and enjoy their rights
(Hackman 2012:8).

e  Rights Awareness involves providing knowledge as a means to legal empowerment.
Awareness and knowledge is key for vulnerable people to understand their rights and
processes. The rationale is that rights awareness will enhance the demand side of justice

in which the citizens can demand for the implementation and fulfillment of rights among
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the duty bearers (Ibid 4).

e  Rights Enablement involves enhancing vulnerable peoples legal means to access justice by
providing affordable and accessible legal aid, as well as promoting affirmative action, and
the process of incorporating vulnerable people in public procedures. Additionally it
involves institutional and individual capacity development for marginalized groups
(Bruce et. al 2007:21)

e Rights Enforcement involves providing access to enforcement so that poor and vulnerable
people can access and protect their rights through fair mechanisms through developing

the capacities of formal institutions as well as through traditional and ADR mechanisms.

Finally legal empowerment entails several substantive dimensions and is reach through economic,
social and political means (Bruce et. al, 2007:29). As highlighted by Sen in his account on legal
development; “linking legal reform with economic expansion, social progress, political enrichment and other
kinds of development which complement each other and are mutually reinforcing”(Sen 2000:2). USAID
(Bruce et. al, 2007:9) echoes this line of though by stating that while ROL and social inclusion
have more direct impact on the effectiveness of legal empowerment measures “education, health,
and social security of the poor act to constrain or enable the poor’s realization of legal empowerment and can
be invested in over time to improve LEP”, Social opportunities and political processes are crucial for
the realization of sustainable and long-term legal empowerment of the poor. For instance limited
democracy and lack of education undermines poor and vulnerable people to effectively voice their
needs and demand for accountability. Similarly, participation in political processes is necessary
for legal empowerment. Accordingly poverty reduction entails not only the expansion of
economic but so also political and social assets that enhance poor peoples capabilities and
opportunities. Ultimately legal empowerment is about creating the means in which poor and
vulnerable people can strengthen their capabilities and claim their their civil, political, economic,

social and cultural rights (Hackman 2012:6).

3.3 The Capabilities Approach

While it has been recognized that the legal empowerment agenda in international development
discourse has been largely devoid of theoretical underpinning (Banik 2008:20) the concept does
indeed reflect Sens notion of “development as freedom” which focuses on expanding peoples
freedom to improve their lives, where peoples capabilities offer the potential for living one’s life as
one wish to (Sen,1999). Sen defines five types of freedom; political freedoms, economic facilities,
social opportunities, transparency guarantees, and protective security in which every category of
rights and opportunity can advance the capability of a person. Rather than being passive recipients
of the benefits of development programs individuals can effectively shape their own destiny given
the right opportunities. Consequently Sen propagates a freedom-centered understanding of
economics and the process of development is agent-oriented (Sen 1999: 11). The first key concept
in the CA is that of functionings, which can be defined as, achieved outcomes, things that a

person is able to be or do. As functionings refer to outcomes that are valued by a person
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individual choice referred to as agency, is a key component of functionings. Capabilities are
defined as the freedom to achieve desired functionings, in other words they are people’s potential
functionings. According to Sen (1992:40) capability is “a set of vectors of functionings, reflecting the
person’s freedom to lead one type of life or . . . to choose from possible livings.” Hence the notion of
freedom is embodied in the term capabilities, which means the range of options a person has in

deciding what kind of a life to lead.

“A functioning is an achievement (outcome), whereas a capability is the ability to achieve
(potential). Functionings are, in a sense, more directly related to living conditions, since they are
different aspects of living conditions. Capabilities, in contrast, are notions of freedom, in the positive
sense: what real opportunities you have regarding the life you may lead (Sen, 1987:36).

Ultimately the process of development can be seen as a process of expanding the capabilities of
people (Sen 1984:497). While Sens CA has become part of mainstream development it is not
without critique. For instance Tomas Pogge has attempted a strong critique of the CA, arguing
that it cannot produce a public criterion of social justice that rivals the resources views (such as
Rawls theory of utilitarianism) (Dickson 2010 in Banik 2010:132). However as suggested by
Sandrine Berges this argument does not seem persuasive as he pays inadequate attention to
Martha Nussbaums contribution to the CA which makes its universally applicable because of the
addition of aristotelianism (Berges 2007:20-21) °. Nussbaum focuses on the strengthening of
capabilities rather than functionings as the desired political goal based on the greater need for
freedom of choice (Chodwhury and Chatterje 2013:112). Her reasoning is grounded in
aristotelianism and she argues for the conception of human flourishing, which she uses to back up
a detailed list of human capabilities. Hence while Sen does not provide us with a list of
capabilities on grounds of heterogeneity of cultures and their needs, as well as the dynamic shifts
of societal structures through time, Nussbaum propagates for an open-ended list of ten central
human capabilities namely; life; bodily health; bodily integrity; sense, imagination, and thought;
emotions; practical reason; affiliation; other species; play and control over one’s environment
(Nussbaum 2000a:78-80). Moreover Nussbaum suggests that her list of capabilities should be
associated with fundamental entitlements, which governments have the responsibility to
guarantee (Nussbaum 2000b:241).

3.4 Legal Development, Legal Aid and Capabilities

As a result of the modern understanding of legal aid, it has become an integral, if not the most
important, component of access to justice (Chatterje and Chowduru, 2005:117). In theory the use
of an array of legal aid services for the poor has the potential to promote legal empowerment
through the expansion of opportunities and capabilities. The rationale is that legal aid could not

only enable vulnerable groups to resolve their disputes but also enhance their legal awareness and

5 For a discussion on the different views on the CA see Deneulin,S. (2012) . The capability tradition: A note on two
interpretations, University of Bath, or Deneulin, S. (2011) Recovering Nussbaum'’s Aristotelian Roots, Revita Cultura
Economica , No 81/82 Diecember, pp 31-37
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hence capability to claim their rights as well as advocate for and social, policy and legal change.
Moreover legal empowerment initiatives have the potential in theory to benefit women through
for example affirming women’s inheritance, citizenship, labor, and other rights, and in reducing
gender violence, while positively influencing children’s well-being, productive investment of
family resources, and a host of other development goals (Opens Society Justice initiative 2012:4).
Moreover it has the potential to assist marginalized and poor people in overcoming obstacles such
as affordability of user costs, lack of legal representation, alienation due to technicalities and
ignorance of legal rights (Obura 2010:4). As Sen’s concept of development as freedom
underscores, legal empowerment through legal aid strategies can enable the disadvantaged to
increase their freedom and agency through effective participation in family, community, and
government decision-making (Open society justice initiative, 2012:4). Just as Maggie Carfield in
her account on peoples capabilities and the ROL (2005:358:) suggest the need to asses whether the
legal system promotes substantive outcomes that enhance poor peoples capabilities, this paper
aims to utilize the application of the capabilities approach to legal empowerment. It examines
whether the provision of legal aid not only adheres to the legal empowerment paradigm but also if
it could overcome inequalities in the capability space. Sen has made specific reference to legal and
judicial reform where he called for a more integrated view on legal development rather than

talking independently about its economic, social, political or legal components.

“Legal development is not just about what the law is and what the judicial system formally accepts
and asserts. Legal development must, constitutively, take note of the enhancement of people's
capability - their freedom - to exercise the rights and entitlements that we associate with legal

progress. [...]Given this need for conceptual integrity (in this case, the need to see legal development
not just in terms of legislation and laws but in terms of effective freedoms and capabilities), all the

instruments that causally influence these freedoms must be taken into account in assessing what

progress is being made in enhancing the development of a successful legal and judicial system.”.

(Sen 2000:11)
Hence the advantage of analyzing legal aid in a capabilities continuum is that it enables one to
examine it more comprehensively, incorporating the social economical and political dimensions
of legal. As highlighted by Sen, freedom in any sphere (legal, political, economical or social) may
depend on instruments from other instrumental spheres. Take for instance the realization of legal
rights for women. It does not only depend on legislative change but also on the ability and or
capability of that woman to read and write and other social opportunities. Hence the capability
deprivation in one sphere, in this case illustrated by illiteracy, ultimately affects her ability to
realize her legal rights. Consequently the idea of legal development, and arguably legal

empowerment is that it is utterly dependent on certain social or economic characteristics.
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4 Methodology

4.1 Research Design

The methodology chosen for the study is that of qualitative research, and the research design
strategy is a case study as it will be a detailed and intensive analysis of a single case; legal aid in
Uganda. Additionally inductive methods were used in the analysis, whereby the data interacted
with theory and gradually became integrated to the theoretical framework. The reasoning behind
choosing a case study is much reflected in the argument by Yin (2009) who propagates that a case
study is used when the researcher wants to “understand complex social phenomena” (Yin 2009:4).
The aim was to investigate several organizations, legal aid service providers and institutions
closely connected to legal aid service provisioning. The main advantage of using a case study is
that it will enable me to have close but professional collaboration with the participants. This
relationship enables participants to tell their subjective stories and understandings of the social
phenomena in a flexible milieu (Creswell 2009:7). The approach complements the research
questions and the qualitative design of the research. A view supported by Maxwell (2005:22) who
stats that: “the strengths of qualitative research derive primarily from its inductive approach it focuses on
specific situations or people, and it emphasis on the word rather than numbers”. The aim is to “generalize to
theory rather than to population” (Bryman 2008: 391). A qualitative research approach seem more
relevant as the purpose is to understand key stakeholders perceptions and role of legal aid in
promoting legal empowerment for vulnerable women in Uganda. Moreover the intention is to see
how their understanding of legal aid is reflected in programs and activities. Secondly using
qualitative research enables me to see whether legal aid is approach more holistically. When it
comes to transferability the research through its qualitative approach aims to provide a thick

description as of the rich accounts from the various participants.

4.2 Worldview

A social constructivism perspective shapes the research as it seeks to understand the world one
lives in (Creswell, 2003). It recognizes multiple subjective meanings of the world and it is my
responsibility as a researcher to look and interpret the complexity of such meanings. Such position
often implies that social phenomena and their meanings are continuously being reinvented by the
social actors (Bryman 2008). Thus, focusing on the perspectives of legal empowerment relies
wholly on the participants’ views. As such, I intend to grasp the subjective meaning of
participants’ views on legal empowerment using an interpretive epistemological approach. Hence
this research will take a step toward understanding the social world by analyzing participants’
interpretation of their world (Bryman 2008; Mikkelsen 2005). Furthermore, I recognize my
influence on research outcome, as my interpretation may be shaped by personal, cultural and
historical experiences (Creswell 2003). This may have inevitable influence on interview questions,

data analysis as well as conclusions.
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4.3 Methods

To contextualize the research question I used secondary data consisting of literature review, as
well as documents from the JLOS. The primary data was collected through in-depth interviews. I
choose to conduct semi structured in-depth interviews as it is optimal for collecting data on
individuals as it will provide me with personal perspectives, histories and experiences (Mack et al.
2005:2). It should also be good when exploring concepts such as legal empowerment. Moreover
participant observations did play a significant role during my research. My experience working
with legal aid enabled me to go from outsider to a partial insider. It helped me to observe the daily
interaction between LASP and other relevant actors in the administration of justice. I attended
meetings, conferences, and workshops on legal aid service provisioning in Uganda, which gave
me a deeper understanding of the issues faced by LASP and a general overview of the access to
justice challenge in Uganda. Based on my observations and dialogues with colleagues, an
interview guide was developed with the help of a supervisor from my host organization with
extensive knowledge on legal aid. However as of the semi structured nature of the interviews this
template merely served as a tool to direct question and was not applied systematically throughout
the interview. As described by Mikkelsen (2005:171) the topics and objectives of the interview was
decided in advance but I decided the sequence and wording. Also the semi-structured interviews
gave me the flexibility to ask follow-up question responding to the direction in which the
interviewees take the interview (Bryman 2008:446). Just as identified by Mikkelsen (2005:171)
such semi structures interview did indeed remain fairly conversational and situational. The semi
structured interview format also helped me with cross checking the data, which according to
Devereux and Hoddinot (1993:34-35) could be done through posing different questions and
similar questions asked at different times. The interview questions posed were open ended to
enable a “discovery oriented method” and not lead the participants to certain answers. However it
should be noted when the participants asked me for clarification, explanations or paraphrasing I
did indeed struggle with posing open-ended questions at all times. In terms of positioning, this
method helped me in avoiding appearing like a distant researcher. Active listening, with little
interruptions meant that the respondents often took control over their story and which provided
me with many rich and lengthy answers. This also meant that they answered more than one

question when elaborating.

4.4 Sampling

As my focus® is on the perceptions of LASP and key stakeholders who had extensive knowledge
on legal aid service provisioning in Uganda, the respondents were identifies through purposeful
and convenience sampling (Yin 2003:42). As such the criteria for the sampling meant that the
respondent had to have a very good understanding of English, as well as a well-established

background in legal aid service provisioning with substantial influence on legal aid service

8 It is worth to mention that the scope, focus and sampling of the research were partly influenced by the decision not to
have an interpreter. That meant that I was not to investigate legal aid from the perspective of beneficiaries as these most
often composed of vulnerable women who did not speak English. I had previously worked with an interpreter but I came
to the conclusion that the methodological challenges presented as of language barriers would threaten the credibility,
transferability and dependability of the study.
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provisioning in Uganda. The participants came from academic backgrounds with extensive
knowledge on developmental work associated with access to justice, and they were in the ages of
25-50 years. A majority of the respondents were also lawyers themselves. Hence it is fair to say

that most of the participants would fall into the category of middle and/or upper class.

Furthermore snowball sampling was used whereby I accessed informants through
previously made contacts and their social networks. Giving the name of the person who provided
me with the respondents details proved particular useful in terms of accessing the participants.
This was an effective strategy to find and recruit what Mack et.al (2005:5) refers to “hidden
populations”, groups that are not easily reached through other sampling strategies. Through
previous experience during the autumn I came to learn that emails to general addresses found
online rarely gave any response to such clientele. Hence the use of networks through my host
organization and the use of a gatekeeper turned out to be detrimental in gaining access and
cooperation of the interviewee. It also seemed important when gaining their trust (Sheyvens and
Storey 2003:25-27). I felt that while not being a lawyer myself (which I got asked many times) my
previous work through my host organization added to my credibility and it helped me to establish
legitimacy. This also meant that I came in contact with some of the respondents at conferences
and workshops in Kampala. I do believe that it was beneficial for my research to harness what
Mullings (1999 in Sheyvens and Storaye 2003:186) describe as “shared positional spaces. “ In line
with Mullings I am convinced that “#t is good to present yourself to elites as a temporary insider - someone
who knows the ropes of the particular issue under concern and is therefore an intellectual equal *“ (Ibid:186).
When contacts were made it turned out to be rather easy to schedule appointments and it should
be noted that Uganda proved a rather favorable environment for conducting research as of its
centralized and close-knit professional sphere. In short, networking and personal contacts proved
to be particularly useful if not detrimental, as Uganda most definitely is a society “where personal
links are paramount” (Sheyvens and Storay 2003: 185) as it aided me to identify key informants.
However a problem encountered was the tight schedule of the respondents. I could detect
similarities mentioned in Sheyvens and Storay when conducting “elite research” when it came to
lack of seriousness which meant that there were last minute cancellations and numerous

interruptions during the interview process.

I conducted 10 face to face interviews in total, 6 of them being in Kampala and rest in
Kibale district during the months of January and February 2014, which all took around 30-
45minutes. I also conducted one group interview with around 15 respondents. * While this will
not generate a representative sample, the use of purposive sampling targeting key informants, still
provided me with a sound technique to generalize to theory. Through identifying key informants I
was able to, through a limited amount of interviews, collect a lot of relevant data. Such process
also aided theoretical saturation in which themes and categories rather quickly emerged from the

limited number of interviews and still generated data that became saturated. The interviews took

71 decided not to use the data from the group interview as of limited interpretation and understanding of legal aid service
provisioning in Uganda by the respondents
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place in the respondents private office spaces were the participants were comfortable®. Just as
identified by Finch (1984) I imagined that that conducting the interviews in the respondents own
time and space would facilitate a smooth running dialogue and release of information. Yet
because of the tight schedule of many of my respondents, conducting interviews in relaxed and
comfortable environment to facilitate the release of information proved to be harder said than
done. Nevertheless when there was a tight time schedule for the interview I soon learned what

questions to focus on in order to get the most data collected.

4.5 Ethical Considerations

To assure that no data got lost I used a voice recorder on my smartphone. I told the respondents
about my background and my intent with the research. Moreover I informed the participants that
they did not have to respond to any questions if they felt uncomfortable. To ensure ethical
conduct the participants had the choice of confidentiality to honor the principle of “do no harm”.
All the participants gave the permission to use their name, especially after the interview was
conducted. Nevertheless to ensure the principle of do no harm all the respondents are anonymous
and given pseudonyms in the research. Before I started the interviews I also ensured oral informed
consent. As highlighted by Mack et al. (2005:9) “informed consent is one of the most important tools for
ensuring respect for persons during research”. My business card or my email was handed to the
participants if they felt in need of contacting me at anytime during the research. This also ensured
that the participants could resign from the research at any stage (Mack, 2005:40; Bryman,
2012:138).

4.6 Transcribing and Analyzing Data

All the interviews were transcribed using an audio tool, and written down to spoken word
English. While most of the transcription went smoothly, one interview present considerable
obstacle as of the accent and bad voice quality. This data have consequently been approach with
caution. The transcriptions were read several times to get a grasp about the content, and the data
was consequently analyzed inductively detecting emerging themes and categories. The themes
that emerged were connected to the different narrative from the respondent. From all the data
around 150 narratives were obtained and categorized in a Microsoft Excel template. By getting
familiar with the data it became clear that the respondent answer could not only be divided into
broad thematic areas, but it also corresponded to the conceptual categorization of legal
empowerment in terms of rights awareness, rights enablement, rights enforcement and rights
enhancement. It should be noted that the data analysis was guided by Powell and Renner (2003:
2-5) as it aided the accessibility of the information gathered.

81t should be noted that one of the interviews was conducted in an empty restaurant due to time constraints and
unavailable of other spaces at the time.
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4.7 Limitations

The use of snowball sampling in which I targeted informant through networks already established
might create biases. Most of the respondent knew me from a rural LASP, which also might affect
the way in which they answered the questions. Additionally it should be noted that my approach
to legal aid service provisioning is influenced by my time in my host organization and hence my
understanding of not only legal aid in general also the extent of urban biases. However being
aware of such issues helped me in actively avoiding subjective biases. Moreover the limited
number of participants might undermine a variety of responses to what legal aid service
provisioning entail. It should be noted that in assessing legal empowerment solely from the
perspective of service providers might create biases in which they rarely talks about the limitations
of their own legal aid services. Hence the analysis might have been strengthened by a comparative
study also looking at vulnerable women'’s view on the programs. However as previously discussed
practicalities to do such research could endanger the whole study. Also the study makes it clear
that the intention is to look at the perception of legal empowerment among legal aid service

providers and how such perception informs to legal aid service provisioning.

5. Fieldwork Analysis

5.1 The Role and Understanding of Legal Aid

Legal aid is mainly discussed from two entry points; rights awareness, and rights enablement.
While these are dimensions of legal empowerment in particular and not legal aid per se, the
modern expansions of legal aid, and by the wide interpretation of legal aid among the respondents
these dimension are to be used in the assessment of the role and understanding of legal aid. Hence
while legal aid officially focuses on access to institutions and the formal access to legal advice
through lawyers or paralegals, a lot of strategies promoted by NGOs look at legal aid more
broadly and in line with the expansion of the legal empowerment paradigm. Nevertheless rights
enforcement and rights enhancement will be given less attention as it has little to do with legal aid
service provisioning because it largely focuses on justice institutions and not the delivery of legal
aid by LASP.

5.2 Rights Awareness

5.2.1 Confidence and Self-Respect
Enhancing women'’s capabilities and raising her awareness, as well as increasing her confidence

were common responses to what legal empowerment meant for women. This was reflected in the
respondents approach to legal aid in which all of the informants talked about right awareness as a
key strategy to promote legal empowerment. One respondent stated, “They even lack legal
knowledge, they need legal awareness”’(Alex) when referring to vulnerable women in Uganda. What
can be derived from the interviews is that almost all LASP provide different forms of rights
education targeted to vulnerable groups. Many of the interviewed underlined how access to justice

is undermined by a fear of the legal system, language and procedures by vulnerable people and in
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particular women, and that “the challenges is that people don’t know” (Benjamin), hence stressing the
fact that confidence and agency are key dimensions of legal empowerment. It was also common
responses to what the goal of awareness rising was, where it is important “educating and
empowering them, training and training until they gain confidence” (Peace). One LASP summarizes and

exemplifies the importance of legal aid that focuses on awareness rising;

Sometimes it is not only about court. When they (vulnerable people) think about legal aid they think
about court. Sensitization and community empowerment do a lot especially for grassroots
community, because they are far from court, but when they know their entitlement they can demand
for things. They can demand from their local leader, they can demand from their husband. They
know that a man should maintain their children so they can demand for that. (Akiiki)
By gaining awareness about their rights and entitlement several respondents described the
importance of confidence;

Those women who access legal aid services are able to build up confidence. Their improved
awareness has aided them in administration of justice. They are able to talk to the police, walk to
court / .../ they have the courage to speak, and they know where to report (Innocent)
Similarly another LASP mentioned the importance of legal aid in raising the confidence of
women and the consciousness of her potential.
Women have raised their conciseness. Legal aid has played a part in that /.../legal aid has opened
up the eyes so that they can play part. (Charles)
The rationale was that by gaining confidence through awareness about their rights and legal tools
women could have their voices heard and empower themselves. One LASP described that the
goal of LE strategies was “to help them (vulnerable women) empower themselves enough to stand up for
their rights” (Akiiki). Another LASP described legal empowerment as “enhancing their capabilities,
their knowledge so they have the confidence” (John). The general sentiment among the interviewees
was that right awareness is an essential part of legal empowerment and legal aid strategies. A
general understanding of legal empowerment was hence about creating conditions to expand
vulnerable women’s capabilities and opportunities to claim her rights as well as advocate for and

social, policy and legal change. As in the words of a service provider;

I would understand it as creating conditions that enable women to meet their needs, both material,
social, financial and administrative. Because a legally empowered women to me, also means creating
a _framework so the women also have their voices heard.(Agaba)

Theoretically rights awareness means that people increase self-confidence and capacity to access
justice, which translates into them claiming their rights more forcefully (Jonckheere et al 2013:13).
In an account on the work and ideas of Sen, Des Gasper and Irene van Stavere (in Agawar et.al
2005:149) highlight the importance of value and particularly the value for self-respect, which is
different from freedom. Nussbaum brings up the issue of self-respect in her list of capabilities
under affiliation and the importance of “having the social bases of self-respect and non-humiliation”
(Nussbaum 2000:79). Self-respect has both independent and instrumental significance as “being
respected is a significant factor in growing out of poverty, and in turn involves and affects capabilities of self-

esteem and confidence” (Des Gasper and Irene van Stavere in Agawar et al 2005:149). The rationale
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is that self-esteem for women is an important means and a first step to improve their well-being. In
other words, women might have the technical and practical (through rights enablement) ability to
use the legal tools but without self-confidence, gained through rights awareness she might not
access justice. Hence it is not the lack of freedom that hinders her but an issue of value and self-
esteem that undermines her ability to effectively claim their rights. Consequently while value and
self respect cannot be fully understood in Sens language of freedoms it does provide women with

a chance to enhance their capability space.

5.2.2 Action Oriented Rights Awareness
For rights awareness to enhance women’s capability space it needs to be action oriented, that is

translate into a greater access to justice and use of legal tools. This is in line with the conceptual
categorization by USAID (Bruce et. al,2007:17) which stresses that legal empowerment strategies
needs to be action oriented, where women gain confidence to exercise their agency in claiming
justice- so that women are coming out demand for their right (Peace). Here one service provider

exemplifies that awareness ultimately must translate into an action;

A legally empowered woman is a woman who knows that she has a right to claim. And secondly she
knows where to make a claim /.../ It is not only about policy and awareness it is about the utter
effects of taking legal action- a woman who has the confidence to claim her right (John).

Similarly another LASP highlighted the importance of rights awareness being action oriented in
terms of enabling women to demand their rights.

In my opinion legal empowerment is all about making women aware, teaching them about different

legal issues. In life everything is legal /.../ So it is about raising their awareness of their entitlement

under the law so they can demand their right under the law. (Akiiki)
The respondents highlight a range of strategies to provide rights awareness ranging from
community sensitization on the markets to music, drama and theater groups. Most of the
interviewed where also using the media as a channel to enhance public education and to promote
rights awareness. Radio proved to be a popular means of delivering accessible legal aid in which
many of the LASP either had radio programs or worked with partners to deliver radio programs
on topics concerning laws and rights. While resource constraints and other factor undermined the
outreach of radio programs it should indeed be recognized as an effective means to deliver
innovative legal aid as the radio is the most used media in Uganda. Rights awareness via the radio
was given quite some attention by the LASP as it is accessible for vulnerable people, addressed
gender based obstacles and issues of poverty, accessibility and illiteracy in particular. Moreover
many of the LASP provide public education through posters and newspaper. Moreover the
executive director of a legal aid service provider states that before “legal aid is about going to court,
secondly mediation , then training. Now, It’s the other way around.(...) It is a shift that actually goes away
from for access to institution. Is it going away from orthodoxy of the rule of law” (John). From a capability
perspective it can promote an environment for women to exercise her agency, expanding her
freedom. In other words awareness rising can have a direct impact on women capability space in

which she, through enhanced knowledge gain confidence to access justice.
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5.2.3 Rights Awareness for Stakeholders
A second strategy of promoting legal empowerment is in targeting key stakeholders and

institutions involved in the administration of justice to endorse a more favorable environment for
the expansion of opportunities (Bruce et. al, 2007:18). Some of the respondents brought up how
people involve in the administration of justice are collaborating in making justice more accessible
for vulnerable people. LASPs and other key stakeholders were regularly meeting to discuss issues
of the law, share information and provide training for each other. Consequently legal literacy
campaigns for stakeholders might transcend into a greater overall awareness in local communities

which could add on to vulnerable peoples ability to access justice.

A majority of the informants also talked about the importance of extending training into
informal structures and particularly on to traditional leaders. Informal justice mechanisms and
traditional leaders plays a big part in access to justice in a country like Uganda where culture have
a strong hold and formal accessibility is seriously undermined for political, social and economical
reasons. Hence informal avenues are often the first option for vulnerable people to access justice.
While many of the respondent raised concerns of gender insensitivity in the informal structures, a
majority of the respondents directed rights awareness to traditional leaders as a way to enhance
fair and accessible justice mechanisms for vulnerable people particularly rural women. The C.E.O
of one LASP described how they are trying to work with rights awareness and gender training to

traditional leaders.

There are issues around the values, gender sensitivity and gender responsiveness. What we do in our
training we include it. Training look both at law and human rights, and to build in poverty element
of formal into the training for the informal structures (Florence)

A majority talked about gender sensitive training and the importance of such to be able to reach
vulnerable women in their space. While there are substantive efforts by LASP to provide rights
awareness that have a positive impact of women’s capability space, its transformative aspect is to
some extent undermined by a lacking in-depth analysis and an informed identification of gender
barriers. While gender based obstacle and structural barriers are discussed by all of the
respondent, such awareness seems not to be fully integrated in project strategies. Several

respondents underlined the failure of delivering gender sensitive legal aid in local communities.

Unfortunately curriculum for sensitization has not been done probably, as going to content. People
have done awareness raising, but looking at content how much does it identify with scenario with
men and women at the grassroots who is oppressed. Some speak theoretically but does it translate
into practice (John).

Hence if LASP fails in reaching women in their arena, rights awareness will remain a hollow
strategy to improve women'’s access to justice and have a minimum effect on women'’s capability
space. If rights awareness is to promote legal empowerment for women, gender sensitive project

strategies needs translate into focused yet sustainable project delivery where women are effectively
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reached. Informed analysis on where, when and how to reach vulnerable women is hence key for
rights awareness to be transformative.

Overall legal aid does to a large extent enhance access to justice by providing rights
awareness that promotes psychological access and access in technical terms for vulnerable
women. One could arguably state that legal aid through rights awareness does promote legal
empowerment for women by building their confidence in claiming their rights. As previously
pointed out, enhanced knowledge about ones rights might not be a capability per se but a means
to enhance once capability space through the promotion of self respect which can be detrimental
and a first step for women in accessing justice. While referring to capabilities in general UNDP
particularly points out the importance of being knowledgeable to enhance peoples freedom
(Mahbub ul Haq in UNDP,2014). Likewise legal knowledge and enhanced rights awareness
provide marginalized group with a means or the necessary condition for the realization of the
capability to access justice. Just as legal empowerment is about increasing the power of
vulnerable people to use the law and legal tools, awareness and information provide the means to
such ends. One LASP summaries the essence of legal empowerment shortly; “Women gaining
rights, exercising their rights. Its about knowledge” (Benjamin). Ultimately LASP plays a significant

role in the promotion of rights awareness to advance legal empowerment.

5.3 Rights Enablement
An important aspect of legal aid is the dimension of rights enablement, meaning directly assisting
vulnerable people in exercising their rights. One could think about rights enablement through
procedural assistance as a way to bridge the gap between rights granted and their ability to
exercise those rights effectively (Committee on Legal Services for the Poor in Bruce et. al
2007:21). A wide array of services where brought up, similar to those described in the background
ranging from legal advice, counseling, mediation, ADR, legal representation in court and writing
of wills and other legal documents. A great number of the LASP gave several examples of how
legal aid directly expanded women'’s capability space enhancing her opportunities. Among other
example, one LASP expressed it in the following way;

Some of the women in our project are now landowners. A man has signed as a witness. Originally

women were the witnesses. You reach at a way were the man is a witness. An example where the

women now here is empowered. (Agaba)
A particularly useful strategy brought up by a majority of the respondents was the use of
paralegals and/or “fit persons” where local residents work in their local community’s giving legal
assistance. Many of the LASP highlighted the strength of paralegals and/or fit person being the
fact that they enhance the physical and financial accessibility of legal aid and more importantly it
being context specific, as in the words of one respondent; Those people being in community know their
issues more and how to approach communities more (Akiiki). Some of the respondents raised concerns
that legal aid being designed from “outside”, that is urban centers, lacked an integrated approach
that effectively addressed issues faces by rural and vulnerable women. Hence making the case of
paralegals being context specific and relevant in terms of assisting vulnerable groups to

confidently using legal tools.
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5.3.1 Integrated Rights Enablement
Many of the respondents brought up the importance of integrated procedural assistance and the

necessity of linkages between CSO and justice institutions. Women have equal rights on paper in
Uganda to a large extent, and there are sound institutional mechanism to provide for access to
justice, but without programs targeted at increasing female literacy, economic empowerment,
employment opportunities, basic education the realization of access to justice is a challenge
(Nussbaum 2000:54). One LASP talked about their work with both livelihoods and legal advice.
Connecting more integrated approach to providing support (Florence). A longer account portrays the
importance of providing integrated legal aid to attend to other dimension then just the legal.

Hence providing support that to a grater extent to support opportunity expansion for women:

In Lira they work with farmers, the intervention we do is dealing both with legal information and
advice but also look at economical livelihoods, so to be able to target the farmer, and give them legal
support but also information about farming, agriculture and empowerment.(...) . In Gulu issues
goes beyond legal, some are around helping the client having access to economical services, some are
about information about how to do business. We support them on how to form a business entity,
form an association. Which then for them translates into livelihood support that they do for
themselves. /.../So yes you can do the legal but good partnership then you can attend to other
dimension (Florence).

Several respondents highlighted the importance of taking an integrated approach to legal
empowerment, looking at not only at the legal dimensions but also economical, social and
political factors that affect vulnerable peoples freedom and opportunities;

Issues are not only legal, there are livelihood issues; we can look at economical empowerment issues,
personal issues, and attitude change. That’s one way of looking at empowerment from that
perspective (Florence).

Consequently the interpretation of legal empowerment among the interviewees meant that it is
not only about enhancing peoples legal awareness or creating the means in which marginalized
can exercise their rights and effectively use the law or legal tools. Overall legal empowerment,
just as legal development, cannot be isolated from other variables as it is so dependent and
inextricable form social, political, and economic empowerment. As propagated by Sen there is
interconnections between different aspects of development, and in particular between legal and
non-legal features of the process of development (Sen, 2000). Similarly legal aid needs to
incorporate a broad understanding of all of the dimensions of empowerment which addresses
linkages between women’s access to justice and overall social opportunities®. A lack of social
opportunities was repeatedly addressed as a considerable obstacle in promoting legal
empowerment for women. Education and poverty seriously undermined legal empowerment for
women as well as poor peoples ability to effectively voice their needs. One respondent highlighted
such issues by stating; The challenges to me I see, one illiteracy in the community (Musoke).
Interestingly some of the respondents stressed the problem of delivering legal aid thematically in

which social problems and the access to justice challenge is dealt with in isolation to targeted

? Social opportunities as defined by Sen is “the arrangements that society makes for education, health care and so on, which
influence the individual’s substantive freedom to live better.” (Sen 1999:39)
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groups and through thematic interventions. That is service delivery that solely focuses on one
dimension or category of legal empowerment, or instruments from one sphere or dimensions of
development and empowerment. In other words there is a danger of isolating the problems faced
by vulnerable groups in accessing justice and not dealing with them in a comprehensive and
integrated way. One of the LASP stated that addressing legal aid thematically might result in a

failure to promote considerable impact at the grassroots.

The interpretation of legal empowerment by the respondents is to a large extent
compatible by an integrated development approach, which is the essence of the CA. The
interviewed indicated the need to, at a theoretical and practical level, address legal empowerment
strategies in Uganda through more integrated approaches. From an integrated “development as
freedom” perspective as propagated by Sen “development as a whole cannot be considered separately
from legal development(.. )development is a functional relation that amalgamates distinct developmental
concerns respectively in economic, political, social, legal and other spheres.” Accordingly procedural legal
aid and legal empowerment strategies can not been approached in a vacuum. Legal development
and legal empowerment strategies is just one out of a “multiplicity of access point into what is
essentially a circle of causation”, to enhance peoples opportunities (Byron and Sheldrick 2012:10).
Focusing solely on the legal in isolation runs the risk of ignoring other critical factors needed to
enhance women’s capability space. One LASP highlighted the shortcomings of mainly focusing
on the legal dimensions for women without and equally sophisticated analysis on social,

economical and political issues.

Different services have often helped women and other clients to access formal rights. Maybe someone
is trying to get a divorce, you help, someone needs maintenance, you help. So when it comes to
formal justice- to a large extent that has happened yes. But beyond the formal, going beyond the law
to issues that affect person to some extent, not all the time. For example you have a situation where
women have an issue of inheritance maybe have lost her right to stay on the land, the land has been
taking over and you might stop that. But you might find that the person and relationship, might
have children, but because of the legal conflict the family bond is disrupted which has implications
on social support/network that is important for the women. So I think legal aid services we have
been able to do a lot on formal. Not sufficiently in social issues. We are beginning to rethink our
approach so that we have a more integrated approach that deals with dimensions beyond the legal.
(Florence).
From a capabilities perspective such conditions becomes problematic when one includes the
dimensions of value and particularly values for other people (Des Gasper and Irene van Stavere in
Agawar et al 2005:143). Theoretically one could argue that she gains the capability to access
justice and thus providing her with greater freedom. Nevertheless her expansion of opportunities
in the legal sphere might constrain her in others and undermine the things she values to do or to
be whereas her freedom has to be assesses on the basis whether her participation in the public
activity and use of legal tools is considered important. This include family and social support and
“to engage in various forms of social interaction (...) to have the capability for both justice and
friendship”(Nussbaum 2000:79). There are interdependencies between different capabilities
(Robeyns, 2003:67) and this should also be the case between access to justice and for instance the

capability of affiliation. In this case there are tradeoffs between the capability to access justice and
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other capabilities that a women might value. Claiming that the women are free to participate in
the legal sphere through enhanced capabilities focus only on legal constraints, based on a view that
there are no other ethically relevant constraints and on a voluntaristic conception of agency. (Des Gasper
and Irene van Stavere in Agawar et al 2005:141). Ultimately access to justice and legal
empowerment need to be accompanied by an equally sophisticated analysis on instruments in the
other spheres and how they are linked or disconnected from the possibilities of change. In other
words capabilities associated with access to justice needs to be enhanced though a greater
capability space in other spheres. This further stress the importance of integrated approach where
legal empowerment have to be viewed through a broader interpretation of freedom as well as

incorporating all dimension of women’s empowerment.

Such integrated way of looking at legal aid could also extend to linkages. Almost all of
the LASPs interviewed mention the need to partner with other CSO as well as with justice
institutions. While improving linkages between different actors was identified as key in enhancing
the outcomes of legal aid it was also identified as one of the major limitations. A majority of the
respondents talked about the need of better linkages. Both between enhanced collaboration
between NGOs, which focused on collaboration instead of competition, and enhanced
collaboration between CSO and justice institutions. The World Bank (2009:56) in a Legal and
Judicial Sector Study particularly highlighted the need for JLOS to create a deeper partnership

with CSOs with a need of taking advantage of inter sectorial linkages.

For legal assistance to have a greater impact it should, as identified by a majority of the
respondents, use a wide array of fora such as churches, women’s groups and farmers unions.
Theoretically such cooperation could deal with the isolated capabilities conundrum, in which
legal dimension are merged with others. Moreover all of the respondents identified the problem of
accessibility as seriously undermining legal aid in legally empowering women. The rationale is
that resource constraints and capacity constraints restrict the potential impact of legal aid. The
impact of legal aid was almost only visible in urban centers and LASP were concentrated in urban
areas where most women already know their rights and the law. Even though LASP are doing a

lot to enhance vulnerable peoples legal capability the impact remains extremely limited.

5.3.2 Agency and Backlash in Rights Enablement
If legal aid it to have an impact on the women’s expansion of freedom and legally empower them

it must involve an approach that incorporates the dimension of agency. Legal aid services and the
direct assisting of vulnerable people must include a deep understanding of how strategies affect the
capabilities of women. Whether it truly promotes agency and empowerment of women or
whether the service provided only proves to be treating the symptoms. There is a danger of
procedural assistance being less transformative then hoped for. One service provider exemplifies
the problem of agency in procedural assistance in the following way;

Sometimes you get a situation when you get repeated client for the same serious problem./.../ Are
we helping the client to get out of the same situation, not to make the same mistakes? So bringing the
issues of agency. (Florence).

30



There seems to be need of a thorough analysis that not only incorporates several dimensions of
legal empowerment, but also deals with the consequences of women’s enhanced capability space.
There is a danger that legal aid in advancing the status of women will create a backlash in that
men feel threatened by the developments. Uganda is to a large extent a patriarchal society
whereby unequal gender relations are deeply rooted in society. Promoting legal empowerment for
women, increasing her capabilities and strengthening her voice is challenging the prevailing
gender norms. What some respondent identified was that the provision of legal aid targeted at
enhancing women’s capabilities and rights alone can lead to a manifestation of resistant to
challenges to power structures, ultimately undermining women'’s freedom. Nussbaum highlights
this problem questioning whether the promotion of freedom is a coherent political project as some
freedoms limit others'. In this case gender justice cannot be successfully pursued without limiting

male freedom. Nussbaum propagates,

“No society that pursues equality or even an ample social minimum can avoid curtailing freedom in
very many ways, and what it ought to say is: those freedoms are not good, they are not part of a core
group of entitlements required by the notion of social justice, and in many ways, indeed, they subvert
those core entitlements.” (Nussbaum 2003:44)

Ultimately strategies aimed at legally empower women need to develop an understanding of the
social political and economic realities in the country. Otherwise efforts can generate a backlash
and negatively affecting women’s capabilities, as a reaction to what might be culturally considered
as an infringement of women into men’s space. One LASP brought up the issue of men feeling
that women are getting too much to say about things, whereby it is important to not to lock at men
as aggressors but at themselves as agents of change (John). Another LASP stressed the importance of
addressing legal concerns at household level so that the capability to access justice is seen and
enhanced from at household level, including men, women and children. The intention is to more

effectively deal with cultural barriers without creating a backlash for women.

Conclusively rights enablement is a great means to enhance women’s capabilities by
directly assisting them in accessing justice. It seems rather obvious that procedural assistance that
targets financial and geographical accessibility ultimately strengthen women’s access to justice
and promoting legal empowerment. However as discussed, rights enablement strategies cannot be
treated in isolation to other spheres. The best outcomes and greatest impact on developing
vulnerable women’s opportunities is by assisting them through integrated approaches that deals
with issues at economical, political and social level and which looks at what women care to be, do
or value. This needs to be accompanied by an understanding of the backlash that the advancement
of women might create, and hence an understanding on how certain freedoms limits others.
Without a sophisticated analysis of such legal aid strategies there is a danger of undermining legal
empowerment as well as the impact on women’s opportunities. Nevertheless just like LASP plays

a significant role in promoting legal empowerment through rights awareness it does indeed

121t should be noted that these freedom does not refer to the ones considered by Sen.
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provide a range of means to promote rights enablement which is a core element of legal

empowerment.

5.4 Right Enhancement and Rights Enforcement

Rights enhancement involves making the law responsive to the needs of vulnerable. Many of the
respondents stressed issues with ineffective institutions and the extensive problem with corruption
in the justice sector. Legal aid is further undermined by unprofessionalism in the sector “where the
legal expert themselves seems not be professional. Overtaken by money therefore they are diluting the
profession (Charles). One of the respondents underlines the issue of money and how justice is about
the amount of money you can pay. Generally a range of issues were brought up by the respondent
indicating a need for rights enforcement and rights enhancement for the promotion of legal
empowerment. While legal aid is not directly about rights enhancement CSO and LASP plays an
important role in voicing the concerns for the poor and advocating for law reform that will help
them. Strategies mentioned by the respondents include lobbying at national and sub county level.
While discussing legal empowerment several respondents did indeed bring up the importance of
the legal framework and enforcement of laws, that is the elements of rights enforcement and rights
enhancement in legal empowerment. In other words the LASP interviewed identified the need to
promote an environment supportive of vulnerable peoples rights and access to such rights. Here
one LASP argues for enhanced opportunities through the means of formal and informal
structures:

1 think it has both the aspect of the person, the women to use the legal processes but is also about the
legal system as such. Are the laws making it possible and are the institutions accessible or not
(Florence).

‘While LASP tries to actively engage in legal reform many are content with the laws and policies
present in the country. Almost all of the people interviewed stressed the issues of implementation
and lack of resources. Hence the problem is that policy is not translating into action or
enforcement.

For legal aid to sustainably promote legal empowerment there needs to be developments
in those dimensions, and LASP can voice demands and push for change, but it is ultimately up to
policy makers and justice institutions to deliver changes in such spheres. Legal aid creates the
condition for vulnerable people to voice their demands and put pressure on policy makers and
justice institutions to promote rights enforcement and right enhancement. While there is a causal
link between the four categories of legal empowerment, institutions and policy makers have to
respond to the justice challenge by implementing the normative framework and improving justice

institutions if legal empowerment is to be long term and fully promoted.
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6. Conclusions

6.1 Summary of Findings

Through the analysis it is clear that legal aid is approached in accordance to the legal
empowerment paradigm. While this paper focused on the perception of a selected number of
LASP the response was rather unified in the recognition of the importance of legal aid in
supporting rights awareness and rights enablement, key components of legal empowerment. Legal
aid as portrayed by the respondents plays a significant role in enhancing women’s capabilities and
opportunities. The findings seem to suggest that a great deal is done to provide women with the
legal information and tools to put the law into their hands, while at the same time giving them the
confidence and self-respect, which can translate into greater access. As can be deduced from the
analysis legal aid can enhance access to justice in psychological terms through better confidence,
in financial access by providing free services to vulnerable people, in physical access through for
example paralegals, and access in technical terms assisting with an understanding of rights and
laws. Moreover LASP does indirectly assist in rights enhancement and rights enforcement
through advocacy, where they are demanding for changes in the countries legal framework as well
as for responsive institutional mechanisms for the poor and vulnerable. Hence LASP does play an
important role in promoting legal empowerment, yet efforts need to be accompanied by legislative
reform and overall strengthening of justice institution to effectively add to rights enhancement and
rights enforcement. By effect LASP promote legal empowerment by focusing on issues of power
and how to deliver strategies that enhances vulnerable peoples capability to access justice putting
the law in their hands. To a large extent, the way legal aid is approached theoretically and
delivered practically supports a Sens development as freedom in which the goal is to enhance
women’s capability space. On a practical level though, legal aid is as provided in Uganda today is
extremely limited as of lacking resources and geographical coverage, and hence only provides a
small amount of women with a chance to enhance her capability and opportunities.

Looking at access to justice and legal empowerment from a capability perspective does
bring up some considerable issues undermining women’s ultimate freedom. The paper has
touched upon issues emerging from how different capabilities are linked or disconnected for
women’s overall freedom. To assess legal aid service provisioning in Uganda and whether it
enhances women’s capability space one has to ask; does legal aid offer vulnerable women more
opportunities to a life they value? And does legal aid services effectively promote legal
empowerment for women in Uganda if capabilities in other spheres are not considered? If legal
aid is to effectively promote legal empowerment it has to attend to not only legal dimensions but
also so also political, economical and social dimensions affecting legal empowerment. While there
are considerable efforts in doing so, it seems like women’s overall capability space and freedom is
undermined by a lacking integrated analysis in which legal empowerment just as legal
development has a tendency to be approached in a vacuum, isolated from other dimensions.
There is need of an analysis, which provides LASP with integrated and comprehensive service
delivery, that does not only prioritize linkage with other CSO and justice institutions, but also

other dimension and instruments stemming from economic, political and social spheres.
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Moreover Uganda is a patriarchal society where gender norms are deeply rooted enhancement of
capabilities in the legal sphere might create tradeoffs in other, in which some freedoms limits
others. The backlash identified is an example on how legal empowerment and the advancement of
women through legal means can create a reaction ultimately undermining gender equality. Legal
empowerment need to be accompanied by improvements in other spheres so that the capability
space is not infringing on other thing a women care to value. Similarly legal aid needs to
incorporate a broad understanding of all of the dimensions of empowerment, which addresses
linkages between women’s access to justice and overall social opportunities. Hence there is a
lacking analysis on the interdependence of the different spheres and how they influence each
other. While some of the respondents addressed such issues, strategies by all LASP need to
address such interconnects more systematically and effectively. Such understanding also has to
translate into effective project strategies, which ultimately focuses on agency instead of mainly

focusing on short-term assistance.

6.2 Final Remarks

For sustainable legal empowerment one should look at the expansion of people’s opportunities
and capabilities, their freedoms, to effectively exercise their rights and entitlements. This should
be done by assessing capabilities in different spheres in relation to each other. Legal
empowerment should promote an environment in which women confidently can exercise their
rights. Strategies does not only need to enhance the means in which women can overcome
barriers such as material an institutional resource constraints, but also by creating a social
acceptance of the legitimacy of women’s claims. Moreover legal aid needs to address legal
empowerment through the use of instruments in the economic, political and social spheres.
Similarly other sectors might benefit from using legal empowerment methodologies for example
in livelihood approaches, microfinance, and public health education to generate a more favorable
environment for the advancement of women. The paper found that research on legal aid looking
at men and masculinities including the problem of backlash might be beneficial to find effective
strategies to promote legal empowerment for both men and women without undermining one of
them, in a culturally sustainable way. Moreover a qualitative study on vulnerable women as legal
aid beneficiaries might give some more depth in assessing their capability space, particularly in
what they care to value. The CA could inform the way scholars think about the effectiveness of
legal empowerment and could thus be a useful approach to assess programs and service delivery
connected to access to justice. Ultimately the capabilities valued by vulnerable people should be
the basis of all legal empowerment initiatives, yet include an analysis of core freedoms as
propagated by Nussbaum. Justice institutions should likewise promote rights enhancement and
rights enforcement by strengthening access to justice in communities. Participatory mechanisms
are necessary to integrate all the stakeholders and their perspectives in the promotion of legal

empowerment and access to justice.
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8. Appendix

8.1 List of Respondents

Name Title Gender | Organization Involvement
with legal aid
Benjamin Acting Manager male State based direct
justice
institution
Florence C.EE.O female Highly direct
influential legal
aid service
provider
Innocent Program male NGO indirect
Coordinator
Akiiki Senior Associate female Legal aid direct
Legal Services service provider
Division
Charles Commissioner male Ministry of direct and
Gender, Labor indirect
and Cultural
affairs
Alex His Worship male Magistrate indirect
Magistrate Grade I
John Executive Director | male Highly direct
influential legal
aid service
provider
Musoke Officer in Charge — | male Police indirect
Criminal
Investigations
Agaba Station Manager male NGO direct and
indirect
Peace Legal Officer female State based direct
legal aid service
provider
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8.2 Interview Guide

What is your understanding of legal empowerment for women?

Do you think legal aid service has been beneficial promoting legal empowerment of
women?

In your opinion are legal aid service gender sensitive to the needs of diverse women?
Explain

How are legal aid services in Uganda connected to grassroots development, facilitating
access to justice for the grassroots women?

What models/types of legal aid services are most available/accessible for women? How
can they be improved

Overall, how do you feel about the quality of service you are able to provide to women?
How has legal aid facilitated women’s participation in the administration of and access to
justice? ( as key player and as beneficiaries)

Are you satisfied with the way legal aid services are provided to women

What are the main constraints for legal aid in promoting legal empowerment

for women?

‘What is the gender based obstacles/barriers for women in accessing justice in Uganda?
In you opinion are there policy gaps to effectively promote women’s legal empowerment?
‘What policies are needed at national level to improve legal aid in Uganda?

In you opinion what is needed to strengthen legal empowerment for women through
legal aid?

What key policy suggestions can you give to support legal aid in enhancing legal
empowerment for women?

‘What can be done to enhance participation of women in the administration of justice and
legal empowerment?

‘What resources, support or community links would allow you/your office to meet more
of women’s needs?
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8.3 List of Women’s Barriers in Accessing Justice

THE JUSTICE, LAW AND ORDER SECTOR PROGRAMME STUDY ON GENDER AND
ACCESS TO JUSTICE (JLOS 2002:30-31)

Barriers to Justice

Implications for Men

Implications for Women

1. Representation in
justice delivery
agencies

The agencies are male-dominated,
hence more accessible to men

'Women are intimidated from using
male- dominated agencies

2. Gender biased laws

Men dominate the law —making
process and easily influence it with
their interests

Most gender- biased laws reflect the
dominant power relations and interests
of men

3. Gender neutral
laws

Gender neutral laws are made by
male- dominated legislatures and
processes thus reflecting male
perceptions of justice as the
standard

Gender-neutral laws effectively
discriminate against women and
obstruct justice

4. Physical access to
justice delivery
agencies

Men control household incomes
and can afford transport to the
agencies.

The men are less burdened with
domestic chores so they can make
time to go to the justice delivery
agencies

Majority of women have neither the
time nor the money to make it to the
justice delivery agencies

5. Training and
orientation of persons
in justice delivery
agencies

The training and orientation of
persons in the justice delivery
agencies is based on the male
standard to the men’s benefit

Gender issues are not apparent to
majority of persons in the justice
delivery agencies, to the detriment of
women

6. Gender sensitivity
of technical and non-
technical officers

Some of the technical and none
technical officers carry gender
biases and stereotypes that may
obstruct justice for men

Technical and support staff in justice
delivery agencies have gender biases
and stereotypes that invariably
discriminate and marginalize women

7. Confidence in the
system as impartial
and transparent

Gender as a social construction
accords men status, priviledges and
power. Men’s confidence is more
affected by poverty.

The effects of poverty and gender
oppression leave women more
powerless and less confident

8. Technicalities in
the justice delivery
system

There are more educated men and
they have valuable contacts in the
public sphere Majority of men are
in a better financial position to
engage the services of lawyers

‘Women are more illiterate than men
and are relegated to the domestic
sphere with minimal contacts in the
public sphere Women have limited
access to finances for engaging lawyers

9. Delayed delivery of
justice

Delayed delivery of justice
obstructs justice for men and
'women

Delayed delivery of justice obstructs
justice for men and women

10. Culture and the
patriarchal system

Culture and patriarchy uphold
values that priviledge men in
allocation of roles and resources —
which are essential for accessing
justice

Culture and patriarchy disadvantage
the women especially in allocation of
productive resources , which are
essential for accessing justice

11. Plurality of
community- based
dispute resolution fora

These are male-dominated and
apply customary laws that
priviledge men.

The representation of women here is
marginal and powerless in decision-
making

12. Tliteracy and
ignorance

There are more educated men and

they have valuable contacts in the

'Women are more illiterate than men

and are relegated to the domestic
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public sphere

sphere with minimal contacts in the
public sphere

13. Poverty and the
cost of justice

Poor men are inhibited by the costs
involved in the formal justice
system.

‘Women who constitute the majority of
the poor are more inhibited than men
by the cost of justice

14. Public-
PrivateDivide

The divide dictates that dispute
resolution is restricted to the
private sphere thus restricting
women and men from using the
justice delivery agencies

Dispute resolution in the private
sphere is male dominated and upholds
patriarchal values to the detriment of
'women’s access to justice.

15. Conflict and
Insecurity

Conflict and insecurity affect
security of person and property for
men thus obstructing justice.

The breakdown of law and order
during conflict and displacement
constrain access to justice

'Women are more vulnerable during
situations of conflict and insecurity.
They suffer gender specific forms of
violence during conflict and
displacement
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