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summary

The thesis engages in a comparative analysis of the involvement of National Human Rights
Institutions (NHRIs) in the UN and the African human rights systems. Thus, the thesis seeks to
answer the question: What lessons can be drawn from the system of the involvement of NHRIs in the
UN Human rights system to that of the African human rights system? Assuming that the UN system
is far more developed and advanced than the latter, the thesis explores to what extent the African

system could be adapted to resemble the UN system with regards to NHRIs.

The thesis begins with a general discussion on the concept of NHRIs. Much of the first section is
devoted to the Paris Principles which are the international Minimum standards of NHRIs. In addition
to a discussion on each element of the Paris Principles, this section also describes the various types

and forms of NHRIs in the world.

The next two sections present an account of the involvement of NHRIs in the UN and AU systems
respectively. Questions such as: what is the status of NHRIs in the UN; what are the functions of the
International Coordination Committee (ICC) of NHRIS; and how far do the UN Human Rights
mechanisms interact with NHRIs, are dealt with in the first of these sections. A careful study of this
part of the thesis helps identify what lessons could be learnt from the UN system to improve the
participation of NHRIs in the African context. This section precedes the part of the thesis which

addresses NHRIs’ participation in the African Human Rights system.

These two sections together lay the ground for the final part of the thesis: conclusions and
recommendations. The thesis concludes that numerous lessons can be taken from the interaction of
NHRIs and various UN organs which can be adapted to the AU system. A comparison of the two
systems vis-a-vis NHRIs reveal the weak involvement of NHRIs in the AU system. Therefore, the
thesis concludes by pointing towards areas where the interaction between African NHRIS and the

continental organization, AU, could take lessons from that of the UN and its system of NHRIs.
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1. Introduction

1.1 Background

It was as early as 1946 that the issue of national institutions begun to arise when the Nuclear
Commission on Human Rights discussed the idea of establishing local human rights committees or
information groups which could periodically communicate information on national human rights
observance to the Commission on Human rights®. The Economic and Social Council, based on the
recommendation of the Commission, adopted a resolution which called for member states to start
considering the establishment of such local information groups “to collaborate with them in
furthering the work of the Commission on Human rights”2. This move by the commission might have
its roots in preceding initiatives by the International Labor Organization (ILO) which recommended
states to create permanent independent labor inspectorates who would be empowered to investigate,
advise and inform about the protection of rights of workers; and another attempt by the United
Nations Educational and Scientific Organization(UNESCO) who recommended that member states
shall establish national commissions with members from the government as well as the various
entities involved in the education, scientific and cultural field®. It appears that these initiatives were
more concerned with supporting the work of the parent organizations than promoting human rights

nationally®.

It was by later developments that the role of national institutions was upgraded from mere
international support bodies to advisory committees and human rights promoters. In 1962 the
Commission for Human rights came up with a resolution which advised states to form, in light of the
situations in their respective countries, national advisory committees which could, among others,
“...study questions relating to human rights, examine the situation at the national level, offer advice

to the government, and help to create public opinion favoring respect for human rights...”®. This

! Pohjolainen, The Evolution of National Human Rights Institutions: The role of the United Nations(2006),p.30
2 ECOSOC Resolution 2/9 (21 June 1946), Section 5

3 Pohjolainen, above at note 1, p.31

4 ibid

5 See Commission on Human Rights Resolution 9(XVI1I1) (27 march 1962)
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resolution was well received in that such organs as the Economic and Social Council (ECOSOC) later
adopted a resolution which mentioned the importance of setting up national commissions on the
status of women that develop and make recommendations to improve the position of women®.
Following these moves, the General Assembly of the UN also called for states to “intensify their
domestic efforts in the field of human rights, with the assistance of their appropriate
organizations...”’ Such measures marked a big step forward in the attempt to establish broadly
mandated national institutions which engage in tasks of human rights promotion, monitoring and

advice.

After the advent of the international human rights covenants, the UN Secretary General took the
initiative to explore the possibility that national institutions could engage in tasks beyond the ones
discussed so far, namely, the establishment of national commissions that perform functions associated
with the observance of the international human rights covenants®. Although some states were of the
opinion that the issue of national institutions should not be included on the agenda of the
Commission, it was generally recognized that the UN could significantly contribute to the
enhancement of NHRIs by, for example, providing recommendations as to their possible functions®.
Apart from participation of national institutions in human rights education and the preparation of
periodic reports by member states, it was suggested that they could be empowered to entertain
individual complaints submitted after the exhaustion of other remedies'®.The uncertainty as to the
mandates of NHRIs lingered until the advent of the Paris Principles!! and later the Vienna
Declaration and Program of Action, which was adopted by 171 states and which explicitly affirmed
the “role of national institutions in particular in their advisory capacity to the competent authorities,
their role in remedying human rights violations, in the dissemination of human rights information,

and education in human rights”!2,

6 See ECOSOC Resolution 961 F (XXXVI1)(12 July 1963)

" General Assembly Res. 1961(XVII1), (12 December 1963), para.4

8 Pohjolainen, above at note 1, p.41

® ibid, p.42

10 ibid

11 Principles Relating to the Status and Functioning of National Institutions for the Protection and Promotion of Human
Rights (the Paris Principles), Adopted by General Assembly Resolution 48/134(20 December 1993)

12 General Assembly Resolution 52/128 (12 December 1997), para.6
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Presently, the UN system appears to be more advanced than any of the regional human rights systems
when it comes to the involvement of National Human Rights Institutions (NHRIS). The UN system
allows these NHRIs to engage their governments and other national players in necessary
consultations to try and enhance compliance with treaty body recommendations. Apart from their
participation with activities of treaty bodies, the UN system facilitates for the crucial participation of
NHRIs in UN special procedures. The role of NHRIs in the Universal Periodic Review is also
immense. In addition, different organs of the UN provide a wide range of support to the works of
NHRIs worldwide.

Regional organizations like the African Union have also taken steps towards the involvement of these
institutions in their respective human rights systems. The network of African National Human rights
Institutions has been established with the aim to support-through national, regional and international
co-operation-the establishment, strengthening and development of NHRIs in order to enable them to
more effectively undertake their mandates. Although the system involving NHRIs is at its infancy and
is beset with shortcomings, it appears to be promising. Coupled with questions of legitimacy,
accountability and accessibility of African NHRI’s, a question remains whether the measures taken at
the regional level(by the African Union) are sufficient enough and what should the way forward look

like to effectively engage NHRIs in the protection and promotion of human rights at the AU level.

1.2. Research Question

The research question arises mainly from the researcher’s preliminary observation of Africa Union’s
system in relation to NHRIs. A general look at the AU system and the weak involvement of NHRIs
make one question why NHRIs are less active within the AU system. To understand what is lacking
in the AU system, it is a welcome approach to consider engaging in a comparative analysis of the AU
with an organization which has a longer history in terms of working together with NHRIS, namely:

the UN system.

The main research question of the thesis is: What lesson can be drawn from the system of the
involvement of NHRIs in the UN Human rights system to that of the African human rights system?
Thus, the purpose of the study is to pin point the strong sides from the NHRI related practice of the
various UN organs and see if such could be applicable in the African context. Assuming that the more

experienced system of the UN has much to offer in this regard, | hope that the study points towards
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important elements which the AU could take from. It is hoped that, at the end of the thesis, some
crucial lessons are revealed from the failures and successes of the far bigger and more advanced
system of the UN.

1.3. Methodology

The study intends to address the specific research question through both critical analysis and
comparative approaches. It will try to compare the place NHRIs have in the AU system to that of the
more advanced UN system which would enable me to identify the strength and weakness of the AU
system. In making the critical analysis, | will resort to literature review of secondary sources
including books, journals, articles, laws...etc. | will also consult and interpret primary sources, which
include different regional and international human rights conventions and protocols, soft laws and

other relevant documents such as reports, speeches and deliberation notes.

1.4. Overview of the Chapters

The next chapter is devoted to a general discussion on the concept of National Human Rights
Institutions. One of the main subjects to be treated under this chapter is the Paris Principles which are
the international Minimum standards of NHRIs. Following a fairly detailed analysis of each element
of the principles, the chapter concludes with a description of the various types of National Human

Rights Institutions across the globe.

Chapter three deals with the involvement of NHRIs in the UN system. The chapter begins with a
discussion on the role of the Office of the High Commissioner for Human Rights (OHCHR) in the
area of NHRIs. Questions such as: what is the status of NHRIs in the UN; and what are the functions
of the International Coordination Committee (ICC) of NHRIs will be dealt with turn by turn during
the course of the chapter. The subject that takes a bigger chunk of the chapter concerns the interaction
between the UN Human Rights Mechanisms and NHRIs. Here, much space is accorded to UN treaty
bodies and the Human Rights council vis-a-vis NHRIs. In relation to the latter, the roles of NHRIs in
the functions of the UN Special Procedures and the process of Universal Periodic Review will be
explained. Under this chapter, an attempt is made to conduct an in-depth study of the involvement of
NHRIs in the UN system in order to set a solid ground for the subsequent two chapters. A careful
study of this chapter helps identify what lessons could be learnt from the UN system to improve the

participation of NHRIs in the African context.



The fourth chapter discusses NHRIs in the African Human Rights system. Starting with a historical
discussion of evolution of NHRIs with in the African regional system, the chapter engages in an
analysis of the involvement of NHRIs in the African Commission on Human and Peoples’
Rights(ACHPR) and the African court on Human and People’s Rights. The chapter concludes with an
account of the Network of African NHRIs.

Chapter five, the last chapter, provides conclusions and recommendations. In this chapter, an attempt
iIs made to point out relevant lessons from the UN system that can be helpful to improve the
participation of NHRIs in the AU system. Specific lessons to the AU commission, ACHPR, Review

mechanisms, and treaty bodies are dealt with turn by turn. A general conclusion wraps the chapter.



2. The Concept of National Human
Rights Institutions (NHRIs)

2.1. Minimum standards of NHRIs: the Paris Principles

2.1.1 Background

Only a few NHRIs were established across the globe in 1991 when the Commission on Human
Rights resolved to call a conference in Paris on the issue on NHRIs which was concluded by the
drawing of a set of Principles Relating to the Status of National Institutions which have came to be
referred to as the Paris Principles. Although they are not legally binding, the status of this normative
framework which set standards for NHRIs has been raised mainly owing to the international
acceptance they have enjoyed and their endorsement at the Vienna World Conference on human
Rights*. The success of the principles is often attributed to the fact that they were meant to
discourage states from establishing ‘window dressing’ human rights institutions designed to appease
domestic accusations related to human rights handling or impress external donors®. Therefore,
although the creation of NHRIs is an important step by states, it appears that what is more important
is the establishment of Paris Principle compliant institutions in order to gain real legitimacy

internationally.

Various international as well as national organizations have shown interest in them and encouraged
states to follow the standards. At the UN level, the Office of the High Commissioner (OHCHR), for
example, has announced that its support targets those national institutions which are established in
accordance with the relevant international standards, namely the Paris Principles!®. Majority of the

13 Principles Relating to the Status and Functioning of National Institutions for the Protection and Promotion of Human
Rights (the Paris Principles), Adopted by General Assembly Resolution 48/134(20 December 1993)

14 Commonwealth Secretariat , National human rights institutions: best practice (2001), p.23

15 ibid

16 Pohjolainen, The Evolution of National Human Rights Institutions: the Role of the United Nations(2006),p.10

6



UN treaty bodies including Committee on the Elimination Racial Discrimination(CERD),Committee
on Social Economic and Cultural rights(CERC) and Committee on the Rights of the Child(CRC)
have expressed their support of the principles by recommending the establishment of NHRIs with due
regard to the latter for the effective implementation of treaty obligations®’ .Apart from treaty
monitoring bodies, the principles are gaining wider acceptance among UN Special Rapporteurs and
other representatives who have encouraged governments to use the Paris Principles as a standard

while establishing national institutions®®.

Similarly, Inter governmental organizations, international NGOs and networks of National human
rights institutions have also endorsed and referred to these criteria. The International parliamentary
Union (IPU) and the Council of Europe Committee of Ministers, for example, have taken the lead
among intergovernmental organizations in calling for states to take in to account the Paris Principles
with regard to their human rights institutions!®. Similarly human rights NGOs , Amnesty International
being the foremost in this regard, have expressed their backing in that the principles should be used as
“...basic minimum guidelines for the establishment of national institutions”?°, Likewise, regional and
international networks of national institutions have also taken firm stance with regard to the
application of the principles. For example, the International Coordinating Committee (ICC) of
national human rights institutions has clearly stipulated in its rule of procedure that eligibility of
membership to the group of national institution is restricted solely to those complying with the
principles?t. The following section emphasizes on the common elements of NHRIs as set out in the

Paris principles.

2.2.2. Elements of the Principles

The Paris Principles focus on the major areas of: Competence and responsibilities of NHRIs;
Composition of NHRIs and guarantees of independence; operational methodology, institutional

competence and working methods and practices; and quasi-judicial competence of NHRIs?2.The

[

7 ibid, p.11,12

18 jibid,p.13

1 ibid,p.10

20 Amnesty International, Proposed Standards for National Human Rights Commission(1993),p.1
2L ICC Rules of Procedure, Section 3, rule 3(a)

22 See Paris Principles, above at note 11



principles establish a standard for effective NHRI which includes criteria such as defined mandate,

independence, accessibility, accountability, composition and cooperation with other bodies?®.

2.2.2.1 Broad Mandate

The Paris Principles provide that “a national institution shall be given as broad a mandate as possible,
which shall be clearly set forth in a constitutional or legislative text, specifying its composition and its
sphere of competence’?*. It follows that an effective NHRI needs to have a clearly defined
jurisdiction which shall be set out in its establishing legislation. The principles employ two particular
approaches in fulfilling the human rights mandates of NHRIs, namely, monitoring the human rights
situation and receiving individual complaints and providing remedies®.To realize this mandate
,national institutions are vested with such a wide range of responsibilities and powers as:
investigating alleged human rights violations(either by the initiation of the institution or by the
individual/group);advising the government on legislation/policy and their conformity with the
domestic and international human rights obligations of states ;conducting public inquiries; promoting

human rights and educating the public?®.

In this regard, the principles advocate the broadest possible range of functions and powers; a large
category of bodies encompassed by the NHRI’s operation; and the widest possible legal basis for the
tasks of the institution. This means that general institutions empowered to carry out various activities
are preferred to numerous specialized bodies assigned with single responsibilities’. In the same vein,
a Paris Principle institution does not limit itself to cases where the state or its agent is the responsible

party for human rights violation but also extends to private employers, institutions and individuals?.

Broad mandate also relates to whether the institution has the competence to treat cases based on

rights enshrined in the national constitution or if it also has the competence to apply international

2z jbid

24 Paris Principles, art. 1

2 Commonwealth Secretariat , supra note at 13, p.25

% See the Paris Principles, above at note 11

27 Pohjolainen, above at note 4, p.7

28 Lindsnaes et al, National Human Rights Institutions, Articles and working papers, Input to the discussion on the
establishment and development of the functions of national human rights institutions(2001),p.84
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human rights instruments to which the state is a party to%.In this regard, a national institution whose
legislative foundation is based on international instruments would be in a better position to supervise
national implementation of the rights, to single out gaps in legislations and to provide significant

assistance in the process of reporting to treaty bodies®.

2.2.2.2. Independence

Apart from a broad and clear mandate, the Paris Principles underscore the capacity to act
independently while pursuing its mandate as an important factor in ensuring the effectiveness of a
NHRI3L. An effective national institution acts “independently of government, of party politics and of
all other entities and situations which may be in a position to affect its work.”*> However, as a
national institution is established by the law of the state which specifies its mandate and acquires its
funding from the same, it cannot be totally disconnected from the state and operate in full
independence. Thus, while the imposition of some limitations is inevitable, such restrictions on
independence should not be a setback for the institution to effectively carry out its responsibilities®.
Generally, independence of an institution extends to its legal status and operation, financial

autonomy, appointment and dismissal of members and its composition.

A separate legal status which will permit an NHRI to exercise adequate decision making power and
sufficient enough to allow the institution to perform its tasks without obstruction from any organ of
government or any other entity is a necessity®*.It is essential that the enabling legislation entrusts the
institution to put in place its own internal rules of procedure with regard to the operation of the
institution®>. These rules and regulations as well as the recommendations and reports should be
protected from external changes unless clearly specified in the enabling legislation®.To realize full

functional autonomy, national institutions bestowed with investigatory powers should also be given a

2% United Nations (Center for Human Rights), National Human Rights Institutions, A Handbook on the Establishment and
strengthening of National Institutions for the Promotion and protection of Human Rights, Professional Training Series No
4(1995), para. 87,

%0 ibid

31 see Paris Principles, Composition and Guarantees of Independence and Pluralism, para. 1-3

32 United Nations (Center for Human Rights), above at note 17, para. 68

33 ibid, para.68,69

34 ibid, para. 70

3% Burdekin, National Human Rights Institutions in the Asia-Pacific Region(2007),p.44

36 United Nations (Center for Human Rights), above at note 28,para.71
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parallel authority to compel cooperation and facilitation of the works of the NHRI by government

bodies®’.

Regarding financial independence, the Paris Principles take a serious stance by providing that an
institution shall “...be independent of the Government and not be subject to financial control which
might affect its independence.”® National institutions whose finances are controlled by government
ministries or other similar bodies risk being dependent on such bodies. Thus, the founding legislation
should make sure that not only the source and nature of funding is specified but also that this is done
with a view to enable the NHRI to adequately perform its functions®®. It is “advisable to ensure that
the budget of a national institution is not linked to the budget of a government department...” and that
the budget of the institution is “secured so that no official decision or action of the institution will

affect its budget allocation”,

Specific and well established criteria of appointment and dismissal is essential in guaranteeing the
independence of a national institution. This finds expression in the Paris principles which states that
“In order to ensure a stable mandate for the members of the national institution, without which there
can be no real independence, their appointment shall be effected by an official act”*!. The terms to be
spelt out on the enabling legislation should touch up on the method (voting or any other procedures);
criteria (such as nationality, qualifications, profession) and duration of appointment; whether
members can be reappointed; and issues of privileges and immunities#?. Similarly, to avoid a
compromise of independence, a clear description of conditions under which a member would be
dismissed and the body entitled for the dismissal (a parliament or an equivalent organ) should be

included on the official act®.

The composition of an institution is also a factor for its independence in relation to governmental
bodies and other entities. The principles support this cardinal criteria in that “the composition of the

national institution...shall be established in accordance with a procedure which affords all necessary

37 ibid, para. 72

38 Paris Principles, Composition and guarantees of independence and pluralism, Para. 2
39 United Nations (Center for Human Rights), above note at 29, para.74

40 ibid, para.75

41 Paris Principles, para. 3

42 United Nations (Center for Human Rights), above note at 29, Para.78

43 ibid, para.80
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guarantees to ensure pluralist representation ...”** It is incumbent upon national institutions to come
up with procedures accommodating the greatest diversity possible through the representation of all
“social forces (of civilian society)involved in the promotion and protection of human rights”
including non-governmental organizations, trade unions, concerned social and professional
organizations and proponents of philosophical or religious thought*.The principles also call for the
involvement of parliaments and government departments although representatives of such bodies
should participate in the deliberations of the institution only in an advisory capacity.1t follows that
diversity guarantees not only a wide expertise on local issues and cooperation with various sectors of
society, but also safeguards independence in that the institution’s work will not be dominated by any

particular group or approach®’.

2.2.2.3. Accessibility

The accessibility of a national institution also highly contributes to its effectiveness. A NHRI would
be more effective if it can be easily accessible to the society that it aims to protect or whose interests
it stands to promote*. Burdekin argues that one of the foremost reasons for establishment of national
institutions, in the first place, is the understanding that courts were “...almost inaccessible to many of
those within their jurisdiction whose rights were frequently and sometimes systematically violated”*°.
Ensuring physical accessibility to its constituency is one important aspect. The Principles recommend
the setting up of “local or regional sections to assist it in discharging its functions”. Therefore,
geographical accessibility could be improved by decentralizing offices, i.e., by establishing regional
offices, and recruiting field officers to be assigned in different localities®’. An NHRI can also enhance
accessibility by designing convenient procedural laws such as those which do not require the physical

attendance of complainants or witnesses.

4 Paris Principles, para 1

5 ibid

4 ibid, para. 1 (d),(e)

47 Pohjolainen, above at note 1, p.7

48 United Nations (Center for Human Rights), above note at 29, para.98
49 Burdekin, above at note 35, p. 44

S0 Paris Principles, para. 3(h)

51 United Nations (Center for Human Rights), above at note 29, para. 103
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Accessibility cannot, however, fully be achieved by the geographical proximity of the institution
alone but also extends to a whole gamut of issues such as awareness of the institution and
composition of the institution. Individuals who are most in need of assistance might not be reached
through the common methods of communication which makes it incumbent up on it to ensure its
visibility by devising creative strategies to reach to these vulnerable groups®?. Successful national
institutions are those that are able to communicate their purpose and mechanisms with simple and
understandable terms to the society they stand for which might include the usage of different
languages®®. Similarly, since diversity in the composition of the institution positively influences
accessibility, staff selection criteria should take in to account ethnicity, religion, language, culture as
well as gender>* Apart from this, with the view of creating sense of belongingness among the society,
the selection should also be representative of the section of society whom the institution is established

to serve®.

2.2.2.4. Cooperation

To ensure effectiveness, the Paris Principles call for the cooperation of NHRIs “with the United
Nations and any other organization in the United Nations system, the regional institutions and the
national institutions of other countries that are competent in the areas of the promotion and protection
of human rights”®. In the forefront of these wide ranges of institutions with which links are to be
created are nongovernmental organizations. “In view of the fundamental role played by the non-
governmental organizations in expanding the work of the national institutions” the Paris Principles
recommend the development of “relations with the non-governmental organizations devoted to
promoting and protecting human rights.”®’ The support of NGOs is important in improving the
accessibility (visibility) of the NHRI by promoting the existence of the latter to the general society;
and they can also serve as bridges between NHRIs and victims of human rights violations that might
not be otherwise willing to directly contact national institutions®®. In addition, NGOs often have

wider network of contacts and are highly specialized which makes them ideal partners for education

(<

2 Burdekin, above at note 35, p.45

3 Lindsnaes, above at note 28, p.52-53

4 Burdekin, above at note 35, p.47

> United Nations (Center for Human Rights), above at note 29, para. 104

® Paris Principles,para.1(e)

7 Paris Principles, Modes of Operation, para. g

8 United Nations (Center for Human Rights), above at note 29, para. 108-109

g o g g g O
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training and information dissemination®. Therefore, the Paris Principles recommend cooperation
between NGOs “devoted to promoting and protecting human rights, to economic and social
development, to combating racism, to protecting particularly vulnerable groups (especially children)

migrant workers, refugees, physically and mentally disabled persons) or to specialized areas”*°.

Cooperation between intergovernmental organizations and between NHRIs themselves is equally
helpful in realizing the goals of national institutions. Close ties with the United Nations particularly
the Human Rights Council mechanisms and the treaty bodies which are established to monitor the
handling of governments’ international human rights obligations is important (this will find detailed
expression in the following chapter). Inter-institutional cooperation among NHRIs also immensely
contributes in this regard, among others, by facilitating the exchange of experience and knowledge.
The principles advise national institutions to “maintain consultation with the other bodies, whether
jurisdictional or otherwise, responsible for the promotion and protection of human rights (in
particular ombudsmen, mediators and similar institutions)” 5. Well established institutions can
provide the newly found ones with guidance: in the drafting of legislation, in the training (and
recruitment) of staff, and in the effective methods of operation®2. Institutions may also enhance
effectiveness by engaging in joint researches and studies and exchanging information on issues of
mutual interest. Thus, the effectiveness of NHRIs highly depends on their ability to establish and

maintain relations with bodies with similar agendas of human rights protection and promotion.

2.2.2.5. Adequate Resources and Accountability

Sufficient resources are also among the various factors of efficiency prescribed by the Paris
Principles. A National institution “shall have an infrastructure which is suited to the smooth conduct
of its activities, in particular adequate funding” the purpose of which is to enable it have appropriate
staff and premises®. Inadequate resources can, apart from general efficiency, impact the accessibility

of an institution as financial and other resources are required to bring the institution closer to the

a

° Burdekin, above at note 35,p.60

Paris principles, Modes of Operation, para. ¢

1 Paris Principles, Modes of Operation, para. f

2 United Nations (Center for Human Rights), above at note at 29, para. 113
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society it is established to serve. In the same vein, inadequacy in resources adversely affects the
credibility of an institution in that the public can have a negative perception of a weak NHRI ((as a
result of poor funding and insufficient personnel)®*. Therefore, it has to clearly be stipulated on the
enabling legislation that the institution shall receive adequate resources in order to ensure that it
discharges its responsibilities effectively. In addition, institutions should develop ways of managing
scarce resources by “setting of priorities and adherence to a fixed and approved budget plan”, and by

widening their contacts so as to secure outside support of resources®.

Finally, a national institution has to be accountable both to the government as well as the people the
institution serves in order to enhance its institutional effectiveness. It should be legally and financially
accountable to the government body which can be done by issuing detailed reports concerning their
activities to the concerned government body®®. The founding legislation of the NHRI should specify
“the frequency of the reports; possibility of submitting ad hoc, special reports; issues to be reported
on” and the procedure as to how such reports are to be examined®’. Similarly, a national institution
has to be accountable to the section of society whose human rights it is established to promote and
protect. It should be able to conduct societal evaluations of its activities (and report on the results)

and make its reports available for comment and examination by the public at large®®.

However widely accepted the prescriptions of efficiency of the Paris Principles briefly explained in
the foregoing paragraphs are, there appear to be some concerns on some of the issues they raise. For
example, the idea of a NHRI which is independent from the government but at the same time depends
on the latter for financial resources; and the fact that a national institution is at the one hand supposed

to advise government and at the other criticize the same seem to be contentious issues®®.

2.3. Types of National Human Rights Institutions

The World Conference on Human Rights, having encouraged the establishment and strengthening of

national institutions in accordance with the Paris Principles, recognized the right of each State to

84 United Nations (Center for Human Rights), above at note 29, para. 122
% ibid, para. 123

8 United Nations (Center for Human Rights), above at note 29, para. 137
67 ibid

8 ibid, para 138

8 Pojolainen, above at note 1, p.9
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choose the framework that best suits its particular needs at the national level”®. This has encouraged
governments to apply the Principles relating to the Status of National Institutions and other
international recommendations with regard to their national context and interests. Thus, the
determinant factors for the institutional models depend on the legal and political traditions, historical
experiences and economic circumstances and even the example of neighboring or politically
important states to mention but a few’™ .The most common basis of classification of national
institutions appear to be in terms of their mandate, organizational composition, or the political and

legal traditions within which they operate.

Different bodies classify NHRIs in various categories and the nomenclature employed to refer to
these institutions has become exceedingly diversified. The common categories include: National
commissions, National Advisory Commissions, National Anti-discrimination Commissions,
Ombudsmen and Defesor Del Pueblo 2. Others tend to categorize them into: Consultative
Commissions; Commissions with judicial competence; Commissions with ombudsman competence
and judicial competence; National Human rights Centers and Human rights Ombudsmen’3. However,
to grasp the main differences in the characteristics of these institutions, it would be useful to classify
NHRIs in to the broad categories of Human Rights Commissions, Ombudsmen, Specialized

institutions’™, Advisory committees and Human rights Institutes/Centers.

2.3.1 Human Rights Commissions

Human Rights Commissions , sometimes referred to as “Commonwealth model” institutions owing to
the fact that they originated in the Commonwealth region, have been established in many countries to
ensure that laws concerning the protection of human rights are effectively applied™. It is based on the
model of the early national institutions such as the Human Rights Commissions of Australia (1981),

0 Vienna Declaration and Program of Action, Part I, para. 36

"L Pojolainen, above at note 1, p.16

2 International Council on Human Rights Policy, Performance & Legitimacy: National human rights institutions, 2004,
3-4

5)3 Kjaerum, National Human Rights Institutions Implementing Human Rights(2003),p.7-9

4 United Nations (Center for Human Rights), above at note 29, para. 41-45

5 Pohjolainen, above at note 1,p.16
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Canada (1977), New Zealand (1977) and the United Kingdom (1976) whose mandate focused on the
implementation of anti-discrimination or equality legislations’®. Although the above institutions
which focus on the specific issue of anti-discrimination were the stepping stones for the emergence of
Human Rights Commissions, some of the latter ones were based on a pluralistic composition by

including different issues and sectors of society.

Although Human rights commissions are primarily concerned with the protection of persons against
all forms of discrimination and with the protection of civil and political rights, they may also be
empowered to promote economic, social and cultural rights which will be defined in the legislation
under which they are established”’. This law will also serve to define the commission’s jurisdiction
by specifying the range of violations which it is empowered to investigate (this ranges from
infringements of a single right - the right to equality for example - to any right recognized in the
constitution) ® . Most human rights commissions function independently of other organs of
government although they might be required to report to the legislature on a regular basis. They are
composed of members from diverse backgrounds of interest, expertise and experience related to
human rights and from different professional groups, political parties and localities of the country?®.

Human rights commissions generally assume broad functions directly linked to the protection and
promotion of human rights such as an advisory function in relation to government policy on human
rights, an educative function which is oriented towards the public and an impartial investigatory
function®. One of the most common functions vested on HRC is to receive and investigate
complaints from individuals and groups alleging human rights violations®’. Secondly, they review the
government’s human rights policy in order to detect short-comings in human rights handling and
suggest ways of improving the observance. They may also monitor the state’s compliance with its
own legislation and international human rights to recommend constructive changes if necessary®.As

full realization of human rights cannot be achieved through adequate legislation and appropriate

8 ibid

7 Pohjolainen, above at note 1, p.17
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administrative arrangements, Commissions are also entrusted with responsibility to carry out
awareness raising activities about human rights through various means®. Some HRCs are also

bestowed with the task of conducting public inquiries on relevant human rights questions®.

2.3.2 Ombudsman’s Institutions

The other category is that of the Human Rights Ombudsman(often one person but may also be a
group of persons),a NHRI which is established by the state in many countries in response to the
increase in complaints about bureaucratic conduct®.The modern roots of the ombudsman are traced
in the Swedish Ombudsman for justice which was established in 1809 before it begun to be
established in various forms around the world® The Ombudsman is a public sector institution
established by the legislative branch of government to supervise the administrative activities of the
executive branch by receiving and impartially investigating complaints from the public®’. Its general
objectives are the improvement of the performance of the public administration and the enhancement
of government accountability to the public. Although the objectives are similar in nature, ombudsmen
offices can presently be found in various shapes and forms the major ones being the Classical and the
Hybrid®e,

The classical ombudsman has a primary function of overseeing fairness and legality of public
administration and protect the rights of individuals who believe that they are victims of an unjust
treatment by the public administrations®®. They have the sole mandate of administrative control either
up on receipt of complaints from persons aggrieved against government agencies, officials, and
employees; or act on their own initiative to investigate and recommend corrective action and issue
reports®. Although these institutions receive complaints against a wide range of governmental bodies

including state corporations and agencies, they are in most cases not entrusted with the mandate to

8 ibid

8 Pohjolainen, above note at 1, p.17

8 Reif, Building Democratic Institutions: The Role of National Human Rights Institutions in Good Governance and
Human Rights Protection(2000),P.1

8 ibid,p.5
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investigate the legislature, the judicial activities of courts, the police and military forces®:. Apart from
such distinct government organs, Ombudsmen do not usually have the jurisdiction to investigate
complaints between private parties.

The hybrid offices perform the tasks of both classical ombudsmen and that of Human Rights
Commission. Unlike the classic Scandinavian Ombudsman, which deals with fairness and legality of
public administration and act as mere overseer over the same, the hybrid model institutions are
human rights oriented in a sense that they have been given a clear mandate to promote and protect
human rights in addition to those powers bestowed on the former®2. Apart from investigation of
complaints and surveillance of the observance of human rights at different government offices, these
institutions make recommendations and proposals and issue opinions and statements on government
policies and legislation related to human rights®®. They may also engage in awareness raising and
training activities which is normally a task undertaken by human Rights commissions. Although, as a
rule, these mandates of protection and promotion of human rights are only limited to the public
sector® some hybrid human rights ombudsmen have the jurisdiction, for example, to deal with
complaints involving both the public as well as private sector conduct®.

The fact that Ombudsmen are assuming responsibilities traditionally left to Human Rights
Commissions and vice versa has blurred the distinction between the two national institutions. It
appears that the only visible difference (particularly between the hybrid ombudsman and HRCs) is
that ombudsmen institutions are by definition single-person entities and HRCs are not®. Apart from
this distinction, although many long established offices of the ombudsman are not directly concerned
with human rights unless they relate to the institution’s principal function of overseeing fairness and
legality in public offices, the hybrid ones are given explicit mandates of protection and promotion.
Likewise, it is not also uncommon to come across Human Rights Commissions operating exclusively

in relation to public administration which is traditionally a sphere of the ombudsman®’.The fact that
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many human rights ombudsmen are becoming members of both the International Ombudsman
Institute (I0OI) and the International Coordinating Committee of National Institutions (ICC) can be
one more sign to show the disappearance of a distinction between the two basic forms of national

institutions®,

2.3.3. Specialized Institutions, Advisory committees and

National human rights Institutions/Centers

Specialized institutions, although share the characteristics of the models discussed above
(ombudsmen and HRCs), they could be categorized as another breed of NHRIs. These institutions are
usually established to promote government and social policy which is developed in relation to
specific groups in a society such as ethnic (including religious and linguistic) minorities, indigenous
population, refugees, immigrants, children, women, the poor and the disabled®. Specialized human
rights institutions perform the task of Human Rights Commissions (as explained above) with regard
to the specific group they are assigned to. They are usually empowered to investigate discriminatory
conducts against individuals in the group or members of the group as a whole, provide consultative
assistance to the same individually and as a group, monitor the efficacy of existing laws related to the

group, and act as advisers to parliament and the executive organ®,

Finally, there are those institutions such as Advisory committees and National human rights
Institutes/Centers that give especial focus on particular tasks among those for which National Human
rights institutions are responsible for. Advisory Committees, for example, do not usually have
investigatory jurisdiction and do not receive complaints but emphasize on their consultative role and
act as a link between civil society and the government®, Apart from providing expert advice to the
government on issues of human rights observance, these committees sometimes conduct researches
and participate in awareness-raising activities which fact makes them resemble those Human Rights

commissions without a monitoring mandate. Likewise, Human rights Institute/centers focus on a
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single aspect of the responsibilities of NHRIs namely Human rights education, conducting of studies
and documentation2 As they mainly research based institutions, they do not have investigative
mandates and do not receive complaints. Side by side with their research undertakings, the centers
prepare statements and commentaries on draft legislations and share the tasks of Advisory

committees by providing expert advice to governments on human rights issues*.

Although there are some variations in mandate among the numerous typologies of NHRIs, it is not an
easy task to find a clear line differentiating their roles and responsibilities which poses a challenge on
classification. It appears that most of the institutions have overlapping jurisdiction of protecting and
promoting human rights and none, in principle, have the power to make binding decisions. As
Ombudsmen, for example, who traditionally deal with the fairness and legality of public
administration, are increasingly engaging in the role of HRCs (i.e., protection and promotion of
human rights), distinctions blur between the two common types of NHRIs. Similarly other types of
NHRIs are seen to be involving in each other’s sphere of specialization and jurisdiction leaving only
few differences among themselves and diminishing what would be typical characteristics of each.
However, it could be summed that the NHRIs briefly discussed earlier seem to have common
denominator: that they are set up by governments to work independently in promoting and protecting

rights.
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3. Involvement of National Human
Rights Institutions in the United Nations
Human Rights System

3.1. NHRIs and the Office of the High Commissioner for
Human Rights (OHCHR)

The dual mandate of NHRIs to protect and promote human rights at the national level also takes
effect at the international level in relation to intergovernmental institutions. Following the Vienna
Declaration, the Secretariat developed the Program of Action for Technical Assistance to National
Institutions, which focused on diffusing the concept of the Paris Principle institutions, helping states
establish and strengthen their NHRIs and backing regional co-operation among these
institutions®. The UN extends its support to national institutions by facilitating links among national
human rights institutions, supporting regional and international forums on NHRIs, providing support
to governments assistance to establish and strengthen such institutions'®. In this regard the Office of
the United Nations High Commissioner for Human Rights (OHCHR) has been in the fore front by
providing advisory and technical support to NHRIs and facilitating the creation of networks of such
bodies at the international level. The support of the UN gained momentum specially after the
appointment of the Special Advisor on National Institutions and the growing cooperation with the
United Nations Development Program(UNDP) which has ever since played important role through

financial support!.

The OHCHR accords priority to the establishment and strengthening of national human rights

institutions with due regard for the Principles Relating to the Status of National Institutions to:

104 Murray, The Role of National Human Rights Institutions at the International and Regional Levels(2007),p.27
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support their increased participation in the United Nations and regional human rights mechanisms and
encourage the sharing of good practices among NHRIs; support the strengthening of their regional
and international networks, and facilitate their access to United Nations country teams and other
relevant partners'®’. The Office believes that NHRIs compliant with the Paris Principles are essential
to national human rights protection systems and are important counterparts for OHCHR as they can
play a crucial role in promoting and monitoring the effective implementation of international human

rights standards at the national level'®®, The Office has set as its priorities:

“increasing the knowledge of NHRIs about new United Nations human rights treaties and
optional protocols; encouraging institutions to play a greater role in encouraging the
ratification of new treaties; strengthening treaty body procedures for interaction with NHRISs;
compiling examples of good practices of interaction between NHRIs and United Nations
human rights mechanisms; disseminating the concluding observations of treaty bodies and
recommendations resulting from the universal periodic review process; publicizing the use of
the International Coordinating Committee representative in Geneva; encouraging greater
NHRI involvement in drafting the general comments of treaty bodies; and supporting the
involvement of NHRI complaints-handling and the use of jurisprudence with respect to the

treaty body system”%®

In this regard, the office of the Special Advisor on National Institutions in the OHCHR was created to
further this goal in 1995'°. However, since the advisor lacked information on the situation of the
specific states, there was a concern that “the advice given may be generic and tied to the Paris
Principles, rather than based on an in-depth understanding of what might work best in the political
and cultural context of a specific country”!*. This led the OHCHR to come up with the broadly
mandated National Institutions Unit (NIU) which provides advice and training on how to establish or

strengthen NHRIs, assist NHRIs participation in the UN Charter and treaty bodies and act as

107 Annual report of the United Nations High Commissioner for Human Rights and reports of the Office of the High
Commissioner and the Secretary-General, (A/HRC/13/44) 15 Jan.2010,para. 2
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secretariat to the ICC*2, In this regard, OHCHR makes use of its country and regional offices, human
rights advisers and human rights components of United Nations peace missions, and collaborates with
other United Nations partners (including UNDP) and the regional coordinating bodies of NHRIs!3,

The OHCHR provides advice to governments with regards to the establishment of NHRIs and, if they
already exist, provides policy advice on their operational efficiency!'*. In the pre-establishment
phase, legal advice is given to governments, with emphasis on the Paris Principles, which includes
finding a suitable model of NHRI for the state and helping draft a founding legislation for the

institution 11°

. Advice is provided on constitutional or legislative frameworks concerning the
establishment , nature, functions, powers and responsibilities of NHRIs in addition to undertaking
comparative analysis, technical cooperation needs assessments, project formulation and evaluation
missions in order to establish and strengthen the institutions’ conformity to the Paris Principles!?®.
After the establishment of the institutions, policy advice and technical assistance is given to develop
their operational efficiency which includes the enhancement of the daily management and
organizational capacity!’. Technical cooperation programs and agreements are conducted with a view
to strengthening the capacity of national institutions through OHCHR’s regional offices which

include training on monitoring, investigation and human rights reporting**é.

The Office of the High Commissioner also contributes immensely in enhancing the networking
among national institutions. Regional initiatives in which the Office plays important roles of
facilitation include: European Group of National Institutions for the Promotion and Protection of
Human Rights, Arab National Human Rights Institutions, Asia-Pacific Forum of National Human
Rights Institutions, Network of African National Human Rights Institutions, and Network of National
Institutions for the Promotion and Protection of Human Rights of the Americas!'®. Globally, the
office works in concert with such international initiatives such as the International Coordinating

Committee of National Institutions (to which OHCHR acts as the secretariat), the Sub-committee on

112° Murray, above at note 104,p. 29

113 Report of the Secretary General, above at note 107, para 7
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Accreditation, the Commonwealth Forum of National Human Rights Institutions, and Ibero-
American Federation of the Ombudsman!?. Assistance to these networks on national institutions
takes the form of promoting the establishment of Paris Principles-compliant institutions, providing
training, organizing conferences and workshops which aim at developing the capacities of the

institutions?!,

Apart from facilitating networking among NHRIs, OHCHR has played a paramount role in
improving co-operation between national institutions and various bodies of the UN. The NHRIs that
met in 1993 in Vienna recommended that the Commission on Human rights should “take appropriate
measures to ensure that the national institutions participate actively, by right and with a specific

status, in the work of the United Nations human rights bodies” 1??

. Following this and other
recommendations, the OHCHR took steps in promoting the acceptance of national institutions as
“natural human rights advocates and partners in international cooperation on human rights”?3, It has
ever since supported a mutually beneficial cooperation between NHRIs and the various UN bodies in
the area of human rights monitoring-the former provide necessary information to the latter while the
UN bodies provide political support and advice as to effective implementation of international human

rights laws*?4,

The office has been assisting NHRIs cooperation particularly with the UN human rights mechanisms
such as the Human rights council, treaty bodies and special procedures. OHCHR has been facilitating
NHRI engagement with the Human Rights Council in accordance with Commission on Human
Rights resolution 2005/74 and Human Rights Council resolution 5/1 which provides opportunities for
NHRIs and their regional networks to participate in the Human Rights Council and to engage with its
mechanisms*2®. Similarly, OHCHR provides expert analysis on NHRIs and their related activities to
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the UN treaty bodies and regularly updates a compilation of all treaty body concluding observations
and recommendations that mention NHRIs!?®, and sends back concluding observations to the
institutions concerned 2’ . Regarding Special Procedures, it provides information to Special
Procedures mandate-holders related to the work of NHRIs to help them prepare for their country

missions!?e,

3.2. The Status of NHRIs in the UN

Following the advent of the Paris Principles and the increase in the attention accorded to NHRIs by
OHCHR’s efforts, national institutions have gained acceptance at the global level as important human
rights actors. This transformation in status from mere recipients of assistance to global actors on their
own right is more obvious when studying their increasing (but varying) participation in the sessions
of UN bodies'?°. In 1995, it had been suggested by the Secretary General that national institutions be
“granted the same status as the specialized agencies and space should be made available to them so
that their representatives could express their views as representatives of independent bodies” %,
However, during the sessions of the Human Rights Commission in 1996 and 1997, NHRIs were
represented from the seat of their respective government’s delegation and were allowed to address the
Commission concerning the specific agenda item regarding NHRIs®!. On a later session, the
commission decided that the arrangement “which allows national institutions to address the
Commission from a special section of the floor set aside specifically for this purpose, behind the

nameplate “National Institutions”, should be continued” although only in relation to item 18 (b) on

the agenda which addresses the issue of national institutions!32,

126 United Nations, Office of the High Commissioner for Human rights, Monitoring the core international human rights
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It was later in 2003 and onwards that National Institutions, in addition to independent representation,
began to enjoy the opportunity to speak on issues other than agendas only related to NHRIs!33 The
UN Sub-Commission on the Promotion and Protection of Human rights allowed national institutions
to be present in its sessions on the same basis as NGOs and to address the Sub commission on any
item on its agenda'®. At the level of the Human rights Commission, such a decision came with
Resolution 2005/75 which permitted NHRIs to speak “under all items of the commission’s agenda”
provided that such national institutions are accredited by the Accreditation Subcommittee of the
International Coordinating Committee of National Institutions (ICC)**®. As the Human Rights
Commission was replaced by the Human Rights Council, General Assembly resolution 60/251
establishing the latter upheld the existing rules of procedure regarding NHRIs participation in the
Council. It provided that the “...participation of and consultation with observers, including...National
Human rights institutions ... shall be based on arrangements, including... practices observed by the
Commission on Human Rights, while ensuring the most effective contribution of these
entities”'%. This decision underscored the fact that the status/participation of National institutions in

the human rights council is highly dependent upon their accreditation by the ICC.

The UN General Assembly has repeatedly recognized the role played by NHRIs in the Human Rights
Council. Mentioning Human Rights Council resolutions on NHRIs(Council resolutions 5/1 and 5/2 of
18 June 2007 and also Commission on Human Rights resolution 2005/74 of 20 April 2005), the
General Assembly has noted the importance of the ongoing involvement of NHRIs in the universal
periodic review mechanism, in the special procedures, as well as in the human rights treaty
bodies'®’. The General Assembly has also welcomed the strengthening of opportunities for NHRIs to
contribute to the work of the Human Rights Council, as laid down in the Human Rights Council
review outcome document annexed to Council resolution 16/21 of 25 March 20118,

133 'UN Sub-Commission on the Promotion and Protection of Human rights Resolution E/CN.4/Sub.2/2003/1.10 (15 Aug
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The General Assembly’s recognition and encouragement of NHRIs “...to participate in and to
contribute to deliberations in all relevant United Nations mechanisms and processes”*® shows the
level of attention NHRIs have currently achieved in the UN system. Following Human Rights
council’s recommendation **° that the Assembly explores the feasibility of enabling NHRIs
participation in the Assembly, the latter seems to have taken the matter to heart. The commitment by
the Assembly to explore the feasibility of “enabling NHRIs to participate independently in relevant
United Nations mechanisms and processes”*'indicates that NHRIs are progressively attaining a

status that best ensures their effective contribution in the UN system.

3.3. The International Coordination Committee (ICC):

accreditation and accountability

As more and more strong and independent national institutions are established across the globe, the
need for developing ties among themselves has similarly increased over the years. This ambition was
realized in 1993 when the national institutions convened in Tunis at the Second International
Workshop decided to establish the International Coordination Committee of National Institutions
(ICC)*2.The participants resolved that the Committee would hold meetings under the auspices of and
co-operation with the then UN Center for Human Rights(whose roles are now taken over by the
OHCHR) and assists NHRIs to follow resolutions and recommendations related to the strengthening
of such institutions'*3, The UN Commission on Human Rights latter endorsed the committee as the
foremost representative of national institutions at the global level'** as an “international association of
NHRIs which promotes and strengthens NHRIs to be in accordance with the Paris Principles and
provides leadership in the promotion and protection of human rights”4°. The ICC is managed by a

committee called the ICC Bureau which is comprised of sixteen individuals, including the
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Chairperson and the Secretary from each of the four regions, namely: Americas, Africa, Asia-pacific

and Europe, in order to ensure “a fair balance of regional representation on the ICC’.146

The ICC is primarily responsible for coordinating at an international level the activities of NHRIs
established in conformity with the Paris Principles, and promoting the establishment and
strengthening of NHRIs in compliance with the Paris Principles'*’. To realize its objectives, the
Committee performs a wide range of functions. It facilitates: interaction with the United Nations,
including the OHCHR, the Human Rights Council (its mechanisms) ,United Nations human rights
treaty bodies, as well as with other international organizations; Collaboration and coordination
amongst NHRIs and Regional Coordinating Committees'*®; Communication amongst members and
with stakeholders; development of guidelines, policies, statements; and organization of
conferences(including the biennial International Conference stated under article 8 of the
statute)!®. The committee also plays a vital role through accreditation of new members; providing
assistance to NHRIs believed to be under threat; encouraging the provision of technical assistance;
and fostering and promoting education and training opportunities to develop and reinforce the
capacities of NHRIs™®. Apart from these tasks, the Committee undertakes any other functions which

are referred to it by its voting members®®?,

For various reasons, including the fact that the OHCHR acts as the Secretariat of the ICC through its
National Institutions Unit (NI1U), the ICC can be said to have been increasingly involved in the UN
structure®2. Through the NIU, OHCHR works in partnership with the ICC and provides legal and
technical assistance to the latter and the regional coordinating bodies of NHRIs to ensure that NHRIs

are established in compliance with the international standards®®. Substantial part of the activities of
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the ICC are conducted under the auspices of and in close cooperation with the OHCHR which
include, for example, applications for accreditation under the Paris Principles which is decided by the
ICC Bureau under the OHCHR™* The involvement of the Office of the High Commissioner has even
extended to a point where some NHRIs have voiced concerns in that the role of the National
Institutions Unit is exceeding its secretarial support to instructing what national institutions should be
doing®. At the 17" session of the ICC, for example, some NHRIs proposed to consider whether the

secretariat of the ICC would be better placed permanently outside the UN structure®®®,

The role of the ICC within the UN structure is more apparent when it comes to the accreditation of
national institutions which is an important criterion for membership in the ICC and participation of
NHRIs in various UN sessions particularly that of the Human rights council’s. The ICC statute
provides that only NHRIs which comply fully with the Paris Principles, being those which have been
accredited with an ‘A’ status, shall be eligible to be voting members of the ICC**".Those who are
accredited as partially compliant could only be considered to be non-voting members®®8. Similarly, as
briefly discussed earlier, the Human Rights commission resolution 2005/74 stressed accreditation as
an important criterion for NHRIs’ participation as well as to address the commission “under all items
of the commission’s agenda” and to be allocated “dedicated seating”'*°. Those NHRI which are not
accredited would only be allowed to speak under agenda item 18(b) (regarding NHRIs themselves)
on a statement lasting seven minutes mainly due to lack of time available!®® Therefore, the ICC’s
process of regulation for accreditation determines a national institution’s membership in the
Committee as well as its participation at the international level thereby bestowing legitimacy on the
NHRI.

Any NHRI seeking accreditation based on the General Assembly Paris Principles applies to the
Chairperson of the ICC through the ICC Secretariat (The OHCHR National Institutions

154 Statute of the International Coordinating Committee for National Institutions, art. 11

155 Murray, above at note 104, p.30

156 ibid (Some NHRIs further expressed their concerns during the 17 session of ICC that “documents distributed by the
NI unit reflected the view that it was the NI unit that was directing NHRIs rather than the other way round”. Ibid)

157 Statute of the International Coordinating Committee for National Institutions, art.24(1)

18 ibid, art. 24(2)

159 Human Rights Commission Resolution 2005/74, above at note 135

160 Report of the Secretary General: Enhancing the Participation of National Human Rights Institutions in the Work of
the Commission for Human Rights, E/CN.4/2005/107, para. 22
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Unit).Documents including: the legislation or other instrument by which it is established; an outline
of its organizational structure including staff composition and annual budget; a copy of its most
recent annual report 1%%; a detailed statement showing how it complies with the Paris Principles and
in circumstances in which it does not comply 2, Having received and reviewed an application from a
NHRI, the Sub-Committee on Accreditation prepares an accreditation recommendation and forward
its recommendation to the ICC Bureau'®. In accordance with the Paris Principles, the different

categories for accreditation used by the Sub-Committee are:

“A: Compliance with the Paris Principles;

A(R): Accreditation with reserve — granted where insufficient documentation is submitted
to confer A status;

B: Observer Status - Not fully in compliance with the Paris Principles or insufficient
information provided to make a determination;

C: Non-compliant with the Paris Principles”!.

However, before the ICC bureau reaches a final decision, the recommendation of the Sub-Committee
shall first be forwarded to the Applicant NHRI who will be given a chance to challenge the Sub-
Committee’s recommendation. If at least four members coming from two or more regional groups do
not raise objection to the recommendation within twenty days of its receipt, the recommendation will
then be approved by the ICC Bureau®®®.

National institutions which have once undergone evaluation and have been categorized would not
however hold their status permanently. All NHRIs that hold an ‘A’ status, for example, are subject to
re-accreditation on a five year basis!®®. Where it appears that the circumstances of any NHRI that has
been accredited with an ‘A’ status may have changed in a way which affects its compliance with the

Paris Principles, the Sub-Committee is entitled to initiate a review of that NHRI’s accreditation

161 The sub-Committee will only consider applications from NHRIs which have completed their first year of activities
and are thus able to present an annual report of their activities. See Report and Recommendations of the Sub-committee
on Accreditation of ICC,16™ session, 14-15 April 2005

162 Statute of the International Coordinating Committee for National Institutions, art. 10

183 jbid, art.12

164 Report and recommendations of the Sub-Committee on accreditation, above at note 150, para 4

165 Statute of the International Coordinating Committee for National Institutions, above at note 134

6 ibid, art.15
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status'®’. Prior to a decision to remove the ‘A’ status accreditation, the applicant will be informed of
this intention and given an opportunity to provide evidence necessary to establish its continued
compliance with the Paris Principles®®. In addition to ‘A’ status NHRISs, it is incumbent up on all
national institutions to inform the Committee where its “circumstances change in any way which may
affect its compliance with the Paris Principles” following which the sub-committee will review the
NHRI’s accreditation status'®®. If the accreditation of the institution is suspended, it would remain so
until a decision is made regarding its conformity to the Paris Principles or until its accreditation

170 ‘and an NHRI would retain its status while on review until a determination is made!’*. In the

lapses
event that accreditation lapses or is revoked or suspended, all rights and privileges conferred on that

NHRI through accreditation immediately cease until such institution regains it by re applying’.

Although the process of accreditation is advantageous in creating legitimate and strong NHRIs, it
seems to have some shortcomings particularly with regards to funding and who the target of the
assessment actually is. Although the OHCHR through its NI Unit provides secretarial and other
supports, there is lack of funding to the ICC particularly to enable the Committee make assessment
visits to the national institutions'’®. Apart from lack of funding to appropriately carry out the
evaluations, the procedures for accreditation reveal that although it is the NHRI that is supposed to
convince the ICC for accreditation, it is not the NHRI that controls the issues its approval depends
on'’. For example, important elements of the Paris Principle based on which NHRIs are assessed
such as independence, adequate funding’®, appointment of members, and geographical reach are

beyond the control of the national institutions.

167 ibid, art.16(2)

168 bid, art.18

169 jbid, art.16(1)

170 ibid,art.21

171 ibid, art. 23

172 ibid, art. 22 and 23

173 Secretary-General Report, above note at 160, para. 14
174 Murray, above note at 104, p. 80

175 On the accreditation sessions of 2013 and 2014, for example, the Subcommittee on Accreditation stressed the
importance of the provision of adequate core funding by the State to ensure the independence and financial autonomy of
such institutions. See Report of the UN Secretary General, Activities of the International Coordinating Committee of
National Human Rights Institutions for the Promotion and Protection of Human Rights in accrediting national institutions
in compliance with the Paris Principles, June 30,2014, para 15.
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3.4. The interaction between the UN Human Rights
Mechanisms and NHRIs

3.4.1. Treaty Bodies

The human rights treaty bodies are committees of independent experts that monitor implementation
of the core international human rights treaties and are created in accordance with the provisions of the
treaty that they monitor1’®. There are nine human rights treaty bodies®’”, not including the
Subcommittee on Prevention of Torture (SPT)’®. When states ratify international treaties, they
assume the obligation to submit periodical reports to the treaty bodies on the measures they have
taken to ensure the implementation of the treaties and such reports will be examined by the treaty
bodies along with information from other sources!’. After the examination of such reports, the treaty
bodies adopt concluding observations, in which they forward concerns and make recommendations to
the State party which is expected to undertake the necessary measures to implement the
recommendations of the treaty bodies®®. Generally, the treaty bodies perform a broad range of
functions in relation to the treaties that created them which include: Consideration of State parties'
reports ; Consideration of individual complaints or communications ;publishing general comments on

the treaties and organizing discussions on related issues®:,

As National Human Rights Institutions immensely support the work of the treaty bodies by
promoting the implementation of conclusions and recommendations of human rights treaty bodies,

the OHCHR, through its NI unit, has been assisting the engagement of national institutions and treaty

176 United Nations, Office of the High Commissioner for Human rights, Monitoring the core international human rights
treaties (2014), Available at http://www.ohchr.org/EN/HRBodies/Pages/WhatTBDo.aspx

17 The Treaty Bodies include: The Human Rights Committee (CCPR) ,The Committee on Economic, Social and Cultural
Rights (CESCR), The Committee on the Elimination of Racial Discrimination (CERD),The Committee on the
Elimination of Discrimination Against Women (CEDAW),The Committee Against Torture (CAT),The Committee on the
Rights of the Child (CRC), Committee on Migrant Workers (CMW),The Committee on the Right of Persons with
Disabilities (CRPD),The Committee on Enforced Disappearance (CED). See Treaty Bodies, <www?2.ohchr.org

178 The Subcommittee on Prevention of Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (SPT)
is a new kind of treaty body which started work in 2007 and which has a purely preventive mandate focused on “an
innovative, sustained and proactive approach to the prevention of torture and ill treatment”. ibid

179 see Treaty Bodies, <www//nhri.net>

180 jbid

181 United Nations, above at note 176
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http://www.ohchr.org/EN/HRBodies/CED/Pages/CEDIndex.aspx
http://www2.ohchr.org/
http://nhri.net/default.asp?PID=281&DID=0

bodies. To facilitate their work, the Office makes sure that concluding observations and decisions of
treaty bodies are posted on its website of NHRIs and sends such to national institutions in the
countries concerned®, The efforts of the Office seem to have paid off when seeing the initiatives
taken by several treaty bodies to recognize and encourage the role and participation of NHRIs,

Many have included the issue of NHRIs in their Recommendations!®

and have raised important
questions with regard to such bodies by: questioning the independence of the institutions, urging
governments to increase the powers and resources accorded to NHRIs and to provide more
information on their reports, advocating for enhancement of the roles of the national institutions,
encouraging the establishment of institutions with specific mandates related to the particular treaty,

and calling on governments to adhere to recommendation of NHRIs*®®,

Although the role to be played by NHRIs has gained wider acceptance amongst the treaty bodies,
their approaches towards National institutions appear to be inconsistent in spite of undergoing
attempts to carve a common direction vis-a-vis NHRIs. In 2005, for example, the issue of NHRIs has
been raised in the inter-committee meeting in the presence of several national institutions'®. The
inter-committee underscored the need for increased co-operation with national institutions and the
importance of the adoption of working practices “by all treaty bodies in a unified manner”®’ The
discussion emphasized on compliance of NHRIs with Paris Principles, the need for their
independence (including not being part of government delegation to treaty body sessions), and the

consideration of a joint criteria for the participation of NHRIs in the work of treaty bodies'®. Later in

182 OHCHR, above at note 142

18 The following Committees have adopted general comments on NHRIS: the Committee on Economic, Social and
Cultural Rights, the Committee on the Elimination of Discrimination against Women and the Committee on the Rights of
the Child. The following have included in their working methods a section on the participation of NHRIs in their
activities: The Human Rights Committee, the Committee on the Elimination of Racial Discrimination, the Committee on
the Elimination of Discrimination against Women, the Committee against Torture, the Committee on the Rights of the
Child and the Committee on the Rights of Persons with Disabilities. The Committee on the Elimination of Racial
Discrimination has amended its rules of procedure to allow A-status institutions to address the Committee in plenary
session. See Report of the UN Secretary General, A/HRC/27/39, June 30,2014, para 94

184 Since 2000 ,for example, the recommendations/concluding observations issued by CCPR
,CAT,CERD,CESCR,CEDAW,CRC and CMW have touched up on the issue of NHRIs(see Treaty Bodies, above note at
179)

185 Murray, above note at 104, p. 38-40

186 Report of the Secretary General, Effective Functioning of Human Rights mechanisms: National Institutions and
Regional Arrangements, E/CN.4/2006/101, 24 Jan 2006, para. 64

187 Murray, above note at 104, p.91

188 jbid, p.92-93
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2006, NHRIs, treaty bodies and civil society met in Berlin to discuss the interaction between NHRIs
and treaty bodies. This International Roundtable on the Role of NHRIs in the Treaty Body Process
was concluded by the drawing of draft harmonized approach to national human rights institutions’
engagement with treaty body processes which was latter welcomed by the inter-committee!®®. Apart
from calling on treaty bodies to “recognize the independent standing of NHRISs in their consideration
of State party reports, distinct from Government and civil society”, it clearly outlines the areas of co-

operation between the two!%,

A major area of co-operation is the ratification of human rights treaties by states as NHRIs can serve
as a bridge between civil society and governments by encouraging State ratification and sensitizing
the public of the need for such ratification to bring increased pressure on the State®!. In this regard,
NHRIs are expected to, in accordance with the Paris Principles, encourage ratification of and
accession to human rights instruments and publicize and disseminate information concerning such
instruments by undertaking advocacy and through educational campaigns. Their role also extends to
assisting governments and other stakeholders in “understanding, conceptualizing and contextualizing
international instruments” %2, They should also inform Parliaments about State party obligations
arising from international human rights instruments and encourage the removal of State party

reservations to the respective treaties!®.

Treaty bodies also encourage national institutions to contribute in the state reporting process and
present their own reports as well. As many states lag behind with their reporting to Treaty Bodies and
some states fail to report at all, NHRIs are encouraged to influence states to take their reporting
obligation seriously!®*. NHRIs are supposed to contribute to the preparation of State party reports
through consultation or by commenting on the report. In this regard, they should become familiar

189 Conclusions of the International Roundtable on the Role of National Human Rights Institutions and Treaty Bodies,
Sixth Inter-Committee Meeting of the human rights treaty bodies, Geneva, 18-20 June 2007, HRI/MC/2007/3

190 Draft Harmonized Approach to National Human Rights Institutions engagement

with Treaty Body Processes, Annex to ibid

191 NI Unit, The United Nations Treaty Bodies and National Institutions,p.2, available at www.nhri.net

192 Conclusions of the International Roundtable on the Role of National Human Rights Institutions and Treaty Bodies,
para. 6

193 ibid

194 Miiller and Seidensticker, Handbook on The Role of National Human Rights Institutions in the United Nations Treaty
Body Process, German Institute for Human Rights,2007, p.36
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with, and assist in clarifying the treaty body reporting guidelines to their states. It is generally
assumed that NHRIs should be given opportunities to make oral presentations in the pre-sessional
working groups of treaty bodies besides submitting written information before the formal
examination of a State party report'®®. To ensure a unified practice in this respect, the Draft Approach
requires treaty bodies to “adopt a harmonized procedure ensuring formal interaction with NHRIs
during the examination of the State party report”%. However, it is the view of the NI Unit that
National Institutions should consider assisting the government in the preparation of its reports only
where there is a lack of institutional capacity from the latter’s side so as not to compromise the
independence of the institution!®’. Once the government is fully capable of undertaking its reporting
responsibilities, the NHRI is encouraged, in addition to providing its views for input into the State
Party report, to independently or in coordination with local civil society prepare a “parallel report for

the relevant Treaty Body”'%,

NHRIs have been entrusted with the important role of following up the recommendations and
decisions of the treaty bodies'®®. NHRIs are expected to monitor State dissemination of information to
concerned parties in the country on concluding observations and recommendations of treaty bodies.
The most important task will then be following up the effective implementation of the concluding
observations and recommendations. In order to provide guidance on the appropriate measures to be
taken, NHRIs are advised to engage with government bodies concerning the implementation of
concluding observations and recommendation ?° . NHRIs can also follow up whether their
governments have informed the relevant treaty bodies about measures that have been taken to give
effect to the latter’s recommendations by checking whether such information has been sent?%, In the
same vein, apart from following up recommendations of treaty bodies, NHRIs can serve as National
Preventive Mechanisms (NPM) empowered (Under the Optional Protocol to CAT which calls on

state parties to implement their existing obligations to prevent torture) to visit places of detention

195 Conclusions of the International Roundtable on the Role of National Human Rights Institutions and Treaty Bodies,
above at note 189, para 3

1% Draft Harmonized Approach, above at note 190, para.5

197 NI Unit, above note at 178 ,p.2

198 jbid

199 jbid

200 Conclusions of the International Round table on the Role of National Human Rights Institutions and Treaty Bodies,
above at note 189, para. 5

201 Muller and Seidensticker, above at note 194 , p. 65
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regularly and on a follow-up basis and make recommendations to the relevant authorities identifying
ways to undertake improvements?®2, Where there are separate NPM, national institutions can play an
important role in following up the implementation of the recommendations of the NPM or that of the

Subcommittee on Prevention?®,

Treaty bodies also encourage involvement of NHRIs with regards to complaints procedures. NHRIs
should urge their governments to accept the individual complaints procedures. To achieve this, they
can urge their governments, through various means, to ratify the Optional Protocols to ICCPR,
CEDAW and CESCR ; and to make the relevant declarations under article 22 of CAT and article 14
(1) of ICERD which stipulate individual complaints procedure. NHRIs can, therefore, organize
educational activities and awareness-raising activities on the individual complaints procedures?®*,
NHRIs can also offer support with filing a complaint to a treaty body to individuals who claim that
their rights have been violated which includes advice on the appropriate treaty body or admissibility
of the petition®®. The draft harmonized approach provides that “Treaty bodies should seek, and
include information from NHRIs in their enquiry procedures and follow up activities and encourage
them to submit reports on the same.”?% NHRIs can make use of enquiry procedures®®’ to address
systematic human rights violations within their countries®®®. Apart from pressuring their states to
accept the enquiry procedure, NHRIs may initiate the procedures themselves or encourage NGOs or
other representatives of civil society to initiate these procedures?®. Once the committees decide to
initiate the inquiry, they may push their governments to cooperate with the committee in the context

of the procedure?°,

Generally, the UN treaty bodies (and the OHCHR) have taken important steps to engage NHRIs in
their works although co-operations could be more strengthened to achieve better results. While

202 QOptional Protocol to CAT ,art.17-23

203 Muller and Seidensticker , above note at 194,P.72

204 ibid,p.53

25 jbid,p.54

206 Draft Harmonized Approach, above note at 188, para. 6

207 For example, the inquiry procedure under article 20 of CAT and article 8 of the Optional Protocol to CEDAW are put
in place to enable investigation of specific, but lasting and systematic violations of provisions of these two conventions.
208 Muller and Seidensticker , above note at 181,p.60

209 ibid, p.61

210 ibid, p.62
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NHRIs work towards fulfilling their function under the Paris principles to “promote and ensure the
harmonization of national legislation regulations and practices with the international human rights
instruments...and their effective implementation”?!!, treaty bodies have shown great interest in

supporting such function?*2

. Moreover, the Draft Harmonized Approach advocates support to NHRIs
in countering threats against them “including constraints on mandatory activities, budgetary pressure
and threats against members and staff’?!3, It further calls for further development of harmonized
procedures relevant to NHRIs and the inclusion of the issue of NHRI as a standing agenda item in the

inter-committee meetings?'“.

3.4.2. Human Rights Council and NHRIs

The Human Rights Council, created by the UN General Assembly on 15 March 2006 by replacing the
Human Rights Commission, is an inter-governmental body within the UN system made up of 47
States responsible for strengthening the promotion and protection of human rights®®®. The council’s
main purpose is to promote the full implementation of human rights obligations and commitments by
States, address situations of violations (and make recommendations), and mainstream human rights
within the UN?'®, On June 2007, the Council adopted its ‘Institution-building package’ which lays
down the framework to guide it in its future work among which are: the Universal Periodic Review
mechanism which will assess the human rights situations in UN member states; Advisory Committee
which provides the council with expertise and advice on thematic human rights issues; and the
revised Complaints Procedure mechanism which allows individuals and organizations to bring

complaints about human rights violations to the attention of the Council?!’. The Council also works

211 Paris Principles, para. 3b

212 National Human Rights Institutions and the UN treaty Monitoring Bodies, A Recommendations Paper by ICC, p. 2-7.
Many of the treaty bodies have referred to NHRIs in their recommendations and some treaty bodies, particularly the
Committee on the Rights of the Child, committee on Economic Social and Cultural Rights and the Committee on the
Elimination of Racial Discrimination, have issued General Comments on the role of NHRIs in relation to the state
reporting process. Many of the treaty bodies have also invited NHRIs in their sessions to voice their concerns and submit
additional reports; and various informal and formal meetings have been held between the two. See ibid.

213 Draft Harmonized approach, above at note at 190, para. 11

214 ibid, para 13

215 See Human Rights Council<www.ohchr.org>

216 Murray, above at note 104, p. 34

217 Human Rights Council, above at note at 215
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with the UN Special Procedures established by the Commission on Human Rights and latter assumed
by the Council?8,

The Council’s establishing resolution clearly provides that the Council will “work in close
cooperation in the field of human rights with...national human rights institutions” in their capacity as
observer in the Human Rights Council 2°. As discussed earlier, the resolution retains earlier
arrangements and practices for NHRIs participation in the Council and its subsidiary bodies as
stipulated in resolution 74/2005 of the former Commission on Human Rights which accords:
permission to speak under all items of the Council’s agenda, allocation of dedicated seating in the
council, permission to issue documents as official UN documents under their own symbol number;
and necessary assistance for holding meetings of the ICC during the sessions of the council and for
other regional and international meetings (the Secretary General is required to do so from within
existing resources and from the UN Voluntary Fund for Technical cooperation)??. In their position as
a bridge between the national and the international level, NHRIs have important roles to play in the
various procedures of the HRC specifically in the procedure for the universal periodic review of the
performance of all member states of their human rights obligations®?!; and the Special procedures??,

3.4.2.1. Universal Periodic Review and the engagement of NHRIs

The Universal Periodic Review (UPR) is one of the mechanisms established under General Assembly
Resolution 60/251, which created the Human Rights Council. The Resolution provides that the

Council shall:

“undertake a universal periodic review, based on objective and reliable information, of the
fulfillment by each State of its human rights obligations and commitments in a manner which

ensures universality of coverage and equal treatment with respect to all States; the review

218 ihid

219 General Assembly resolution 60/251, para. 5(h)
220 ihid, para 11

221 ibid,para.5(e)

222 ihid,para 6

N
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shall be a cooperative mechanism, based on an interactive dialogue, with the full involvement
of the country concerned and with consideration given to its capacity-building needs; such a
mechanism shall complement and not duplicate the work of treaty bodies.”?%3

The Commission on Human Rights had been widely criticized for selectivity and double standards in
its response to the human rights situations within different countries?®. The General Assembly came
up with the UPR mechanism under which all countries are reviewed on the basis of the principles of
universality, equality, non-selectivity and objectivity in an attempt to ensure the effectiveness of the
mechanism in contributing to better protection and promotion of human rights in all countries??®. The
basis of the review, its principles and objectives, its process and modalities, and its outcome are
outlined in Resolution 5/1 and included in the Report of the fifth regular session referred to as the
‘Institution building package’. Recommendations included in the ‘Outcome of the review of the work
and functioning of the United Nations Human Rights Council’ (hence-forth referred as Outcome
document) and annexed to the Human Rights Council resolution 16/21 supplement the institution-

building package.

In this regard, given that NHRIs have “specialized human rights expertise in how to address the
challenges and circumstances of local conditions in the implementation of international human rights
obligations” and provided their awareness of the technical and capacity-building needs in their
respective countries, they will have a paramount role to play??®. Resolution 5/1 on institution building
allows for an active engagement of national institutions in the Universal Periodic Review mechanism.
It states that the UPR shall “ensure the participation of all relevant stakeholders, including non-
governmental organizations and national human rights institutions, in accordance with General
Assembly resolution 60/251” which established the Human Rights Council??’. The interaction
between NHRIs and the Universal Periodic Review is one of mutual benefit in that there is also much
that national institutions gain from the outcomes of the review including a call for their establishment

and strengthening in the recommendations following the UPR.

223 ihid, para 5(e)

224 1CC Position Papers: National Human Rights Institutions and the UN Human Rights Council— Volume IlI:
Engagement of National Human Rights Institutions with the Universal Periodic Review Mechanism, June 2007, para. 3
25 jbid

226 ibid, para 11

227 General Assembly resolution 60/251, para. 3 (m)
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The primary basis of the review are the relevant provisions of the UN Charter, the Universal
Declaration for Human Rights, human rights instruments to which states are party to and “voluntary
pledges and commitments made by States, including those undertaken when presenting their
candidatures for election to the Human Rights Council”??®. In 2006 the Office of the High
Commissioner for Human Rights suggested a number of elements for voluntary pledges and
commitments for candidates to the Council which included the establishment and strengthening of
NHRIs and since the first elections of the council in May 2006, many states pledged to strengthen
their NHRIs??°. Therefore, the council resolution 5/1 allows the examination of whether such
promises are fulfilled by the UPR mechanism when States are reviewed. In States where NHRIs
already exist, a review examines the legal framework governing NHRI and whether it conforms to the

minimum standards provided in the Paris Principles®°

while in states where NHRI are not present, the
review process takes in to account the challenges and setbacks faced by the country concerned in

establishing such an institution?®*.

The resolution provides that “States are encouraged to prepare the information through a broad
consultation process at the national level with all relevant stakeholders”?%? including NHRIs. It
appears that the UPR mechanism promotes constructive dialogue between the State under review and
all other concerned parties such as NHRIs who are presented with the opportunity to play a role in the
preparation, modalities and follow up?3. Apart from their contribution in the consultation part,
NHRIs can also provide information independently from the state as the institution package calls on
the OHCHR to summarize and compile the “additional, credible and reliable information provided by
other relevant stakeholders to the universal periodic review which should also be taken into
consideration by the Council in the review”?**. Given their mandate of monitoring and reporting on
the human rights situation in a State and advising the State on its human rights obligations, NHRIs

are better placed to provide reliable, objective and well-documented information (for example, on

222 Human Rights Council Resolution 5/1, para. 1(a-d)
229 |CC Position Papers, above at note 224, para. 13
230 ihid, para. 14

231 jhid, para. 15

232 Human Rights Council Res. 5/1, para. 15

233 |CC Position Papers, above at note 224, para. 18
234 Human Rights Council Resolution.5/1, para. 15(c)
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commendable practices and challenges faced by the State concerned which can be done by submitting
their annual reports)?®. Thus, NHRIs partake in the process in a manner supporting a well-informed
review which is based on a wide range of sources and material®3.

The resolution allows “Other relevant stakeholders” to “attend the review in the Working Group”?®’
which includes NHRIS and such “relevant stakeholders will have the opportunity to make general
comments before the adoption of the outcome by the plenary?3. The Outcome document states that,
during the adoption of the outcome of the review by the Council plenary, the NHRI of the State under
review “shall be entitled to intervene immediately after the State under review”?°. ‘Interactive
dialogue’ between the country being reviewed and the Council takes place in the working group in
which other stakeholders including NHRIs are invited to participate?°. The interactive dialogue with
participating States provides opportunities for NHRIs to contribute to the review by voicing their
opinions. It is suggested that “the provision of a right to NHRIs to speak during a review would be
consistent with an emerging practice from the treaty monitoring bodies allowing NHRIs to make
statements and answer questions directly to the committee during the examination of the State

report”241

The UPR should result in clear, concise and realistic recommendations to the State concerned,
possibly including on the role to be played by NHRIs and other relevant stakeholders?*2. Where
NHRIs have not been established by a State, the Council might consider adopting a specific
recommendation for the establishment of a NHRI based on the Paris Principles or for bringing an
existing institution into compliance with these Principles?®. NHRIs assist in the formulation of
recommendations that are feasible to implement by the State to improve its fulfillment of human
rights obligations and commitments?** . The outcomes of the review should also contribute to

235 |CC Position Papers, above at note 224, para. 28
236 ihid , paras.19 and 24

237 Human Rights Council Resolution 5/1, para18(c)
238 jbid, para.29 and 31

239 Outcome of the review of the work and functioning of the United Nations Human Rights Council, para. 13 (Annex to
Human Rights Council resolution 16/21).

240 Human rights Resolution 5/1, para. 21

241 |CC Position Papers, above at note 224, para.31
242 ihid, para.32

23 ihid, para.35
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enhancing national capacities to promote and protect human rights, including through the work of
NHRIs?4,

It is provided on resolution 5/1 that the outcome of the universal periodic review “should be
implemented primarily by the State concerned and, as appropriate, by other relevant stakeholders24.
The Outcome document, in this regard, encourages states “to conduct broad consultations with all
relevant stakeholders” during implementation of the outcome of the review. NHRIs can assist the
State in the implementation and follow up of relevant recommendations from the UPR process as
they have the mandate to advise the State regarding its human rights obligations and commitments®*’.
NHRIs can assist in widely publicizing the outcome of the review through the use of various forms of
information strategies?®. In addition, NHRIs are also expected to undertake awareness raising
programs and help build capacity on human rights within the State. If the recommendations call for
particular capacity-building or technical assistance measures, NHRIs are better placed to deploy their
expertise in their implementation?*®. NHRIs can therefore contribute to the follow up of UPR
recommendations in concert with the State and other stakeholders such as the civil society on

ensuring effective follow up.

3.4.2.2. Special Procedures and NHRIs

Special procedures are mechanisms established by the Human Rights Council to monitor, analyze and
report on human rights issues and the situation in particular countries?°. Special Procedures are either
an individual (called ‘Special Rapporteurs’, ‘Special Representative of the Secretary-General’ or
‘Independent Expert’) or a working group usually composed of five members®®. At the time of
writing, there are 39 thematic and 14 country mandates established and defined by the resolution

creating them and mandate-holders of the Special Procedures serve in their personal capacity without

25 jbid

246 Human Rights Council Res. 5/1, para. 33

247 |CC Position Papers, above at note 224, para.38

248 ihid, para.36

249 ibid, para.39

250 |CC Position Paper: National Human Rights Institutions and the UN Human Rights Council — Volume 1V:
Engagement of National Human Rights Institutions with the Special Procedures, 1 March 2007, para.2
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salaries®®2. Usually, special Procedures receive information on specific allegations of human rights
violations and send appeals or allegation to governments requesting clarification. Mandate holders
also conduct country visits to investigate the human rights situation at the national level. On June
2007, the Human Rights Council adopted Resolution 5/1 which included provisions on the selection
of mandate holders and the review of all special procedures mandates®. Latter In June 2007, the
Council adopted Resolution 5/2, which contained a Code of Conduct for special procedures mandate
holders. At the Annual Meeting of special procedures in June 2008, special procedures mandate
holders adopted a Manual (providing guidelines on the working methods of special procedures) and

an Internal Advisory Procedure to review practices and working methods>,

NHRIs and Special Procedures have mutually reinforcing relations in performing their
responsibilities for the promotion and protection of human rights®®. As noted earlier, NHRIs have
specialized human rights experts in better position to understand and address local situations in the
implementation of international human rights obligations from whose contribution the system of
Special Procedures can benefit?®®, The ICC and its members (NHRIs) have a commendable track
record of cooperation with the system of Special Procedures and have proved to be important partners
of the system. Among earlier contributions by NHRIs are: providing the Special Procedures with
information relevant to their individual mandates®®’, meeting with mandate holders in their visits to
countries and collaborating on the implementation of projects to protect and promote human
rights?®8, In case of an anticipated or ongoing human rights violation, NHRIs can act as an important
link for early warning and may bring such situations to the attention of the SPs for their action®*°. SPs
could include in their recommendations that an NHRI in full compliance with the Paris Principles be
set up, that an existing NHRI be strengthened so that it fully complies with the Paris Principles, that
adequate resources be provided to NHRIs, that an NHRI seeks accreditation through the ICC to

22 jbid

23 jbid

254 jbid

25 Office of the High Commissioner for Human Rights, Discussion Paper on Interaction between National Human Rights
Institutions and Special Procedures, June 2007, p.1

256 |CC Position Papers, above note at 250, para. 4

27 The SPs can make use of an NHRI as:a reliable source of information; a partner to verify the accuracy of information
obtained from other sources; and an effective intermediary to acquire information from other parties.( Proposals for the
interaction between NHRIs and SPs, annex to above note at 242,para.16)

2% |CC Position Papers, above note at 140, para. 23

29 Proposals for the interaction between NHRIs and SPs, annex to above note at 250, para.17
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mention but a few?%’, Whenever an NHRI is under threat, relevant SPs could act to protect it through

communications or other measures?6?,

NHRIs play crucial roles before and during Country visits of the SPs. They can encourage the states
to give a standing invitation (which means that governments are prepared to receive a visit from any
special procedures mandate holder to all thematic SPs?%2). In cases where standing invitations are not
extended by governments, NHRI can bring specific human rights situations to the attention of SPs
related to the issue, and encourage the SPs to request a country visit to the Government?®3.To help the
mandate-holders make adequate preparations for the visits ahead, NHRIs can propose reliable and
relevant intermediaries between the former and the respective governments, and provide SPs with
relevant background information which might include their annual reports or other reports relevant to
the themes concerning the mandate holder?*. While the SPs are carrying out their visits, they are
expected to hold frequent meetings with the NHRI at which point they can discuss relevant issues and
ask the NHRIs to assist in “the organization of the ‘unofficial’ part of the agenda”?%®. The OHCHR
proposal suggests SPs to involve NHRIs in the formulation of the recommendations for the sake of
specificity?®®. At the end of the visit, NHRIS can publicize the press release or public statements
made by the SP mandate holder and disseminate and translate the country visit report to Government

officials, Parliamentarians, NGOs and civil society groups?®’.

Following the presentation of a country mission report by a special procedure mandate holder, the
Outcome documents states that, NHRIs “shall be entitled to intervene immediately after the country
concerned during the interactive dialogue?%. This provides an important opportunity for NHRIs to

comment on the concerned state’s response. During the general debates at the sessions of the Human

260 jhid, para.7
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262 gpecial Procedures, above note at 241

263 Proposals for the interaction between NHRIs and SPs, annex to above note at 250, para. 2

264 ihid, para.3
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Human Rights Council resolution 16/21)
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Rights Council, the ICC and NHRIs have the opportunity to further interact with special procedures

mechanisms and submit written contributions on the SP’s report?®°,

The interaction of NHRIs and SPs is also important at the follow-up stage of the recommendations of
the latter. SPS might recommend NHRIs to monitor the implementation of SP recommendations on
their reports and could also request information from the NHRI in order to assess the status of
implementation of the recommendations made following a country visit?’°. NHRIs ,in this regard, are
expected to regularly inform mandate-holders whether their recommendations have been
implemented or not and to what extent?’* \When sources of information that have cooperated with a
SP during a country visit are subject to retaliation, NHRIs are encouraged to promptly inform
OHCHR of the incident so that the SP mandate holder knows of such instances?’?. NHRIs are
encouraged to organize follow up seminars including all the human rights stakeholders as well as the
SP mandate holder?’3, NHRIs are encouraged to take relevant SPs’ recommendations into account:
when preparing their work-plan ; when assisting in the formulation of National Human Rights Action
Plans and in other human rights related programming activities; and when submitting opinions,

recommendations, proposals and reports to the Government, Parliament or other public body?’.

NHRIs also have the opportunity to participate in the appointment of mandate holders, as well as in
the Internal Advisory Procedure to Review Practices and Working Methods?™. Resolution 5/1
mentions non-governmental organizations and other human rights bodies possibly including
NHRIS27® among entities that may nominate candidates as special procedures mandate-holders?’’.

The Outcome document clearly states that Paris principle compliant NHRIs may nominate candidates

269 Report of the UN Secretary General, A/HRC/27/39(June 30, 2014), para. 90
270 proposals for the interaction between NHRIs and SPs, annex to above note at 250, Para. 10

271 ihid, para. 12

272 ihid, para.13

273 ibid, para. 14

274 ibid, paras. 11,15

25 The Internal Advisory Procedure is established to provide a mechanism for continuous consideration of the practices
and working methods of the Special Procedures(Coordination Committee of Special Procedures, Internal Advisory
Procedure to Review Practices and Working Methods, 25 June 2008, p.1)

216 ICC believes that such “... process should be transparent and allow stakeholders, including NHRIs, to present
candidates for appointment” ICC Position Papers, above note 145, para.19

27 Human Rights Council Resolution 16/21, para. 42(d),(e)
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as special procedures mandate holders?’

. Similarly, relevant stakeholders including NHRIs are
entitled to bring issues relating to working methods and conduct to the attention of the Special
Procedures Coordination Committee calling for the “examination of the effectiveness or
appropriateness of the methods of work™ or to voice concern regarding practices “prejudicial to the
integrity, independence, and impartiality of the system of Special Procedures or to the protection of
human rights”?, Apart from the afore mentioned involvements, NHRIs which are in compliance
with the Paris Principles could also attend sessions of the HRC and make oral statement during the

interactive dialogue after the presentation by the relevant SP mandate holder?®,

278 Qutcome of the review of the work and functioning of the United Nations Human Rights Council, para 22(a) , Annex
to Human Rights Council resolution 16/21
2% Coordination Committee of Special Procedures, Internal Advisory Procedure to Review Practices and Working

Methods, 25 June 2008, p.1
280 Proposals for the interaction between NHRIs and SPs, annex to above note at 250, para.24
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4. National Human Rights Institutions

In the African Human Rights System

4.1. Background

The Organization of African Unity (OAU) adopted a regional human rights treaty-the African charter
of Human and Peoples’ Rights (ACHPR) - only as late as 1981 which entered into force in
1986.Since the Constitutive Act of 2000 which laid the foundation for the establishment of the
African Union (the organ which replaced the OAU) does not make specific reference to human rights,
the ACHPR stands as the only major human rights document. The Charter was an important step
ahead in a continent dominated by grave human rights violations and marked by the absence of
national watch dog institutions. Article 26 of this charter provided that states parties shall “allow the
establishment and improvement of appropriate national institutions entrusted with the promotion and

protection of the rights and freedoms guaranteed by the present Charter’.

Following the coming in to effect of the ACHPR, a Conference on Security, Stability, Development
and Cooperation in Africa(CSSDCA) in 1991came up with ‘core values’ which member states need
to fulfill?®*. These included: Good governance, such as accountability, transparency, the rule of law,
elimination of corruption and unhindered exercise of individual rights as enshrined in the ACHPR;
respect for and promotion of human rights, the rule of law and equitable social order as the
foundation for national and continental stability; the rejection of unconstitutional changes of
government; and the conduct of electoral processes in a transparent and credible manner?®2, Having
urged states to ratify and implement key human rights documents and to adopt measures to realize

such instruments, the CSSDCA called for the establishment of national institutions, including human

281 Zimbler, Africa’s Human Rights Architecture,2008,p.121

282 See Conference on Security, Stability Development and Cooperation in Africa(CSSDCA), Memorandum of
understanding on Security, Stability, Development and Cooperation in Africa, section I(core values),a-x.
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rights commissions, independent electoral commissions, anti-corruption commissions, and prison-

monitoring bodies?®3.

The establishment of national human rights commissions in Africa could be said to be an outcome of
these regional political discussions and treaties. In some African countries, democratization slowly
surfaced as government and civil societies came together to negotiate the process of political
liberalization while in others governments surrendered to external and internal calls for multiparty
elections and political liberalization?®* . Throughout the 1990s, national human rights institutions
proliferated all over the continent their numbers raising from only one in 1989 to twenty four in
20082%°, International support for the creation of human rights commissions by the 1990s also played
a significant role besides the steps taken by African governments in founding NHRIs. In some
countries, the creation of NHRIs appears to be a genuine expression of the government's promise to
bring more transparency and accountability 2 .While in other countries, the creation of such
institutions seemed to be motivated more by a desire to avoid criticism which comes as a result of the

government's stubbornness to political liberalization®’.

The human rights commissions in Africa come in varying forms when it comes to their founding
legislation and their mandates. Some are constitutionally-based (followed by enabling legislation), as
in Ethiopia, Ghana, Malawi, Niger, South Africa, Uganda and Zambia®®. The majority have been
created through the legislative national assembly or parliament, such as in Benin, Chad, Liberia,
Rwanda, Senegal, Sierra Leone, and Togo?®. Others have been created through presidential, prime
ministerial or council of minister decrees, such as in Algeria, Cameroon, Kenya, Mali, Mauritania,
Sudan, and Tunisia®®®. The stated mandates of these commissions vest them with the responsibility to
promote and protect human rights, but with differences in the broadness of their mandate and powers.

Within Africa, the range is broad-from the Mauritanian human rights commission which has only

283 Zimbler, above note 281

284 Human Rights Watch, Protectors or Pretenders: Government Human Rights Commissions in Africa,2001
285 Zimbler ,above note 281

286 Human Rights Watch, above note 284
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advisory and promotional mandates to the Ugandan human rights commission which has quasi-

judicial powers to adjudicate complaints?®:,

After the advent of the AU in 2001, a series of conferences on human rights were held at ministerial
level the notable-with regards to NHRIs-being the one in 2003. The conference urged states to
“establish national human rights institutions and to provide them with adequate financial resources
and ensure their independence”?. It also underlined the necessity for co-operation between NHRIs
and the African commission on Human and Peoples’ rights so that the respect for human rights could
be greatly enhanced in Africa®®. In 2004, the AU held a conference solely dedicated to the issue of
NHRIs in which it envisaged to support “the work being done by existing national human rights
institutions and to promote the creation of new national institutions where they do not exist”?%.
Besides contributing to the widespread establishment of NHRIs, capacity building of independent
national human rights institutions in Africa was also stressed?®.The Communiqué following the
conference underscored the necessity of “cooperation among NHRIs, the African Union and its

organs, the African Commission on Human and Peoples’ Rights, non-governmental organizations,

and other institutions with Human Rights agendas”?%.

Apart from calling for cooperation and compliance with international human rights instruments, the
communiqué Called on “all National Human Rights Institutions to apply for affiliate status with the
African Commission on Human and Peoples’ Rights, attend its sessions and provide or assist their
governments to report regularly to the Commission” 2°. It also invited the African Union
Commission, and in particular the Chairperson, to speak out on behalf of NHRIs to their respective
governments, to provide them with “juristic, material and financial resources to enable them to
effectively carry out their mandates?%. Finally the conference urged non-African states, international

non-governmental organizations and the international community at large to recognize the legitimacy

21 jbid
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of NHRIs and the challenges they face and provide them with support to strengthen them?®. It
appears that since the AU does little beyond holding such conferences, the main responsibility of
working with African NHRIs falls up on the ACHPR which is the main human rights body of the

African Union.

4.2. The African Commission on Human and Peoples’
Rights and NHRIs

Established by the African Charter on Human and Peoples' Rights which came into force on 21
October 1986 after its adoption in 1981 by the Assembly of Heads of State and Government of the
Organization of African Unity (OAU.), the African Commission on Human and Peoples' Rights is
charged with ensuring the promotion and protection of Human and Peoples' Rights throughout
Africa®®, The Charter provides for an eleven member independent African commission on Human
and Peoples’ Rights whose head quarter is in Gambia®*. The Commission is mandated to promote
and protect human rights®%? and is charged with tasks which include: receiving reports from states on
the measures they have taken to comply with the ACHPR3%; making decisions on communications
alleging violations of rights in the ACPHR which are submitted by individuals, NGOs and other
bodies®%*; adopting resolutions on specific themes or regarding countries; holding seminars in
cooperation with other bodies; and undertaking missions to state parties on a promotional or

protective basis®®.

It was as early as 1989 that the African Commission recognized the significance of national
institutions which “help governments solve their national or local problems relevant to human rights,

thus promoting a better awareness of issues related to Human Rights”*%. The issue of NHRIs then
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300 African Charter on Human and Peoples’ Rights, art 30

301 jbid, art 31

302 jbid, art 45

303 jbid, art 62

304 ibid, art 47-59
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306 ACHPR, Resolution on the establishment of committees on Human Rights or other Similar Organs at National,
Regional or Sub Regional Level,2™ Annual report, Annex VIII

50



became a common agenda in the sessions of the commission particularly since the 20" session in
1996. Since 1998 the African commission has established a formal place for NHRIs guided by its
protective and promotional mandate stated under article 45 of the Charter as well as article 26 of the
same which stipulates that State Parties shall have the duty to “allow the establishment and
improvement of appropriate national institutions entrusted with the promotion and protection of the
rights and freedoms guaranteed by the present Charter”. At the 21% session a document on the
strengthening of cooperation between the commission and NHRIs was presented and this was given
to two commissioners who would study the issue further and prepare a draft resolution on the
advisory status of NHRIs®"". In its 24" session in 1998, the proposal to offer NHRIs the opportunity

to apply for affiliated status with the African commission was adopted3%,

Taking in to account the “importance of the role on national institutions in the protection and
promotion of human rights and in creating public awareness in Africa with regard to the institutional
defense of human rights” the Resolution on Granting Observer /Affiliate Status to National Human
Rights Institutions in Africa appreciated the moves by states to establish NHRIs3%. It further
recognized the right of each state to “establish, according to its sovereign prerogatives and within the
most appropriate legislative framework, a national institution charged with the promotion and
protection of human rights according to internationally recognized norms”3!. Underlining the
significance of participation of African national institutions in the sessions of the ACHPR, the
resolution noted the interest expressed by several institutions to be granted an observer status with the
Commission and went ahead to grant “special observer status to any African national institution
established in Africa and functioning according to internationally recognized norms and
standards™3!*. Therefore, in as much as an NHRI fulfils one of the following, the resolution ensures

that it shall be given an affiliate status:

““...the national institution should be duly established by law, constitution or by decree; that it
shall be a national institution of a state party to the African Charter; that the national

307 Final communiqué Twenty-second Ordinary session of the African Commission on Human and Peoples’ Rights,
November 1997,para 13

308 See ACHPR Resolution on the Granting of Observer Status to National human Rights Institutions in Africa, 1998
309 jbid, para 3

310 jbid, para 2
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institution should conform to the Principles Relating to the Status of National Institutions...;

that a national institution shall formally apply for status in the African Commission.”3!2

Once NHRIs are accorded with an affiliate/observer status, they have the right to be invited to
sessions of the African Commission according to rule 6 of the Rules and Procedures of the ACHPR
as well as be represented in public sessions of the Commission and its subsidiary bodies®'. They can
also participate (although they do not have voting rights) in deliberations on issues which are of
interest to them and submit proposals which may be put to the vote given that any one member of the
commission requests such voting®“. In parallel to such rights, it is incumbent upon such NHRIs with
observer status to submit reports to the Commission every two years on its activities with regard to
the promotion and protection of the rights that are enshrined in the African Charter3®® As a general
responsibility, the resolution requires that those NHRIs with an affiliate status shall be able to “assist
the Commission in the promotion and protection of human rights at national level”®'®. Presently, at
the sessions of the commission, NHRIs are assigned with a separate sitting section and during debates
they are allowed to speak after states and prior to NGOs on any agenda item in the public session
with the exception of state reporting time3'’. The recently adopted Rules of Procedure of the African
Commission on Human and Peoples’ Rights states, under rule 63, that NHRIs with affiliate status
“may request that the African Commission include in its agenda for an Ordinary Session a discussion

on any human rights issue” sixty days in advance of the session.

However, following the advent of the status granting resolution, it has taken some time and
discussion as to how to handle applications for affiliate status. Some of the first applications for such
an observer status were deferred as a result of a possible confusion on the side of the commission
with regard to establishing a procedure on how to examine an application for such a status®!8. At first
it was suggested that a subcommittee should examine applications and then pass it with its

recommendation to the commission®!°. However, the Commission chose to follow the approach it
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employs when receiving applications from NGOs®*? who wish to get an observer status®?!. The
examination of applications is conducted in such a way that one commissioner handles the
application who then presents It (as a rapporteur) to the public session of the Commission with a
recommendation®?2, The Commission then decides whether to grant, postpone or deny observer status

after the other commissioners have commented on the recommendation of the rapporteur32,

Besides coming up with a resolution for affiliated status, the Commission has been doing a
commendable job with regard to the establishment and strengthening of NHRIs. It has encouraged
states to create a national institution where such institutions are absent. On the Resolution on the
Establishment of Committees, it has invited state parties to the Charter to take appropriate measures

3

to establish such institutions “where no national institutions as yet exist for the promotion and
protection of human rights”3?4. Similarly, it requested state parties to facilitate the “establishment and
improvement of appropriate national institutions for the protection and promotion of the rights and
freedoms guaranteed by the charter” in accordance with article 26 of the same3?°. On another
occasion, the commission urged states to “establish national or regional institutes for human and
people’s rights responsible for conducting researches and studies in cooperation with the African

Commission on Human and People’s Rights and for disseminating the knowledge and information”

on Human rights3%,

The commission also calls for states to consider establishing NHRIs during the examination of state
reporting. Pursuant to Article 62327of the African charter and other relevant legal instruments which
supplement them, including the Protocol to the African Charter on the Rights of Women in Africa
(Article 26), State Parties are expected to submit reports on the measures they have taken to give

320 See Resolution on the Criteria for Granting and Enjoying Observer Status to Non-governmental Organizations working
in the field of Human Rights with the African Commission on Human and Peoples’ Rights,1999

321 Murray, above at note 317, p.50

322 jbid

32 jbid

324 ACHPR, Resolution on the Establishment of Committees, above note 293, para 1

325 Sixth Annual Activity Report of the African Commission on Human and peoples’ Rights, , Annex VIII,1992, para 3(b)
326 Recommendation on some modalities for promoting human and peoples’ rights, Second Annual Report of the African
Commission on Human and Peoples’ Rights, Annex IX, para iii

327 Article 62 of the African charter provides that “Each State Party shall undertake to submit every two years, from the
date the present Charter comes into force, a report on the legislative or other measures taken, with a view to giving effect
to the rights and freedoms recognized and guaranteed by the present Charter”
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effect to the provisions of the African Charter and on the progress they have made3?

. Apart from
states, institutions, organizations and other interested parties wishing to contribute to the examination
of the Report, NHRIs are also at liberty to send their contributions, including shadow reports to the
Secretary®?®. In addition, the rules of procedure of the commission provide that the secretary “may
also invite specific institutions to submit information relating to the state report”33°. During the
consideration of the state report, the rules of procedure indicate that the Commission would explore
all the pertinent information relating to the human rights situation in the State concerned, including
statements and shadow reports from National Human Rights Institutions and NGOs*. This makes it

clear that the commission anticipates the involvement of NHRIs in the state reporting process.

The commission has raised the issue of NHRIs (as to whether the reporting states have established or
have the intention to create NHRIs) during the examination of, for example, Mauritania’s,
Swaziland’s and Egypt’s state report during its 37" session®2. Not only does the Commission urge
establishment of NHRIs during state reporting, it also urges states to ensure that the institutions are
independent and comply with the standards in the Paris Principles®*®, and also requires states to report
on such issues on their reports®4.To ensure the fact that African NHRIs are compliant to the Paris
principles, rapporteurs of the African Commission do also contact national institutions during their

visits to various countries®®,

Apart from admitting NHRIs in the state reporting process, the Commission seems to have allowed
national institutions to be able to submit individual communications to it. In line with its protective
mandate, the African Commission is mandated (by Articles 47 -55 of the Charter) to consider
complaints which may be brought both by State Parties and by entities or individuals other than State
Parties; and to make recommendations to the State Party concerned and the Assembly of Heads of

State and Government on measures to redress the human rights violation. Although the Charter and

328 Rules of procedure of the African Commission on Human and Peoples’ Rights(Revised),August 2010,rule 73
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the Commission’s Rules of Procedure are silent with regard to persons who may bring
Communication before it, the Commission has adopted an expansive approach to the concept to
include NHRIs*3®.The jurisprudence of the Commission reveals that Communications have been filed

by NHRIs regardless of their status with the Commission®’,

4.3. The African Court on Human and People’s Rights
and NHRIs

The African Court on Human and Peoples’ Rights was formally established to complement and
reinforce the Commission by a Protocol adopted in 1998. The Protocol entered into force in 2004,
and the Court finally came into being in 2006 when the first set of judges was appointed33®. In 2008,
African leaders voted to establish an African Court of Justice and Human Rights which would serve
as the main judicial organ of the African Union (AU). While planning for the Court was still under
way, the then Chairperson of the AU Assembly brought up an earlier idea of merging this Court with
the African Court of Justice®*°. The AU’s Constitutive Act identifies the African Court of Justice as
the principal judicial organ of the AU and it was also in the process of being set up at the time of the
suggestion®.  Nevertheless, a Protocol establishing a merged court called the African Court of
Justice and Human Rights was finally adopted by the AU Assembly®*! . This merger agreement
replaced the earlier Protocols establishing the two separate courts, and made clear that the merged

Court will be the major judicial organ of the AU32,

Unlike the protocols establishing the two earlier separate courts, the protocol on the Statute of the
African Court of Justice and Human Rights clearly allows NHRIs to submit cases to the court.

According to article 29 of this protocol, such entities as State Parties to the Protocol, the Assembly,

336 Network of African National Human Rights Institutions, The Role of National Human Rights Institutions in
Strengthening the African Commission on Human and Peoples’ Rights,2009, p. 21

337 See Communication 74/92Commission Nationale des Droit de I’Homme et des Libertés/Chad, 9th Annual Activity
Report: 1995 -1996)

338 Sceats, Africa’s New Human Rights Court: Whistling in the Wind?, Briefing Paper, Chatham House, 2009,P.4

339 ibid

340 jbid

341 see Protocol on the Statute of The African Court of Justice and Human Rights

342 ibid, art 2,
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the Parliament (and other organs of the Union authorized by the Assembly) ,and staff members of the
African Union are entitled to submit cases to the Court on any issue within the jurisdiction of the
court®3. On the other hand, some entities including NHRIs are entitled to submit cases to the Court
on violations guaranteed by “the African Charter, by the Charter on the Rights and Welfare of the
Child, the Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in
Africa, or any other legal instrument relevant to human rights ratified by the States Parties
concerned”®*, The inclusion of NHRIs in this list of bodies appears to be a great step by the protocol
in that African NHRIs can be able to bring their communications to the court without the need to

come through other bodies such as the African Commission.

4.4. Network of African NHRIs

In addition to their involvement in the African Union, African NHRIs have also come up with a
forum amongst themselves through which they co-ordinate their activities. African NHRIs have
brought themselves together in various meetings and conferences which resulted in a number of
crucial Declarations which led to the establishment and strengthening of a formal regional

structure3*®. The Yaoundé conference, which was held in February 1996 and which was the first ever

343 Article 28 of protocol on the Statute of the African Court of Justice and Human Rights provides that: “The Court shall
have jurisdiction over all cases and all legal disputes submitted to it in accordance with the present Statute which relate to:
a) the interpretation and application of the Constitutive Act;

b) the interpretation, application or validity of other Union Treaties and all subsidiary legal instruments adopted within the
framework of the Union or the Organization of African Unity;

c) the interpretation and the application of the African Charter, the Charter on the Rights and Welfare of the Child, the
Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa, or any other legal
instrument relating to human rights, ratified by the States Parties concerned;

d) any question of international law;

e) all acts, decisions, regulations and directives of the organs of the

Union;

f) all matters specifically provided for in any other agreements that States Parties may conclude among themselves, or
with the Union and which confer jurisdiction on the Court;

g) the existence of any fact which, if established, would constitute a breach of an obligation owed to a State Party or to the
Union;

h) the nature or extent of the reparation to be made for the breach of an international obligation.”

344 ibid, art 30)

345 see Yaoundé Declaration, following the conference in February 1996, Durban Declaration, following the conference in
July 1998, Lome Declaration, following the conference in March 2001,Kampala Declaration in august 2002,Abuja
Declaration, following the conference in November 2005,Kigali Declaration following the conference in October 2007,
Nairobi Declaration following the meeting in October 2008)
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meeting for the African NHRIs, marked a prospect for establishment of the Coordinating committee
of African NHRIs (CCANI). It was decided to create such a Committee which, in collaboration with
the ICC and the UN center for Human Rights, would:

“...facilitate the activities of National institutions for mutual strengthening in the discharge of
their respective mission; envisage other African meetings every two years alternating with
international conferences; negotiate a proper representative status on the African commission
on human and peoples’ rights, and support the efforts of the International coordinating
committee in the search for National Institutions with the united nations bodies dealing with

human rights issues”34.

With the rules of procedure for CCANI, the group was officially established in 2002. Article 2 of the
rules of procedure states that the group is composed of all the African National Human Rights
Institutions which are accredited or not by the International Co-coordinating Committee as long as
they are registered at the permanent Secretariat of the Committee. The Committee is composed of
eleven NHRIs from among African countries representing the five geographic regions of the
continent, namely: Central Africa, East Africa, North Africa, Southern Africa and West Africa and
representation is proportional to the number of NHRIs from each region provided that no region is
represented by more than three members at a time®*’. Membership to the group however requires
adherence to the Paris Principles. If in the majority opinion of the Committee, an institution does not
comply with the Paris Principles or is not discharging its functions as a Member of the Committee, an
ad hoc Committee will be established to investigate the matter and make a report to the Committee
which in turn shall recommend whether to suspend the membership or take other steps to assist the
Member3#. The committee may go as far as making recommendation to the ICC Credential’s

Committee to revisit the accreditation of the NHRI in question®4°.

During the 6th Conference of African National Human Rights Institutions held in Kigali in October

2007, the General Assembly of the Coordinating Committee signed the Constitution by which it has

346 Yaoundé Declaration ,First conference of African National Human Rights Institutions,1996, para 17

347 Rules of Procedure of The Coordinating Committee of African National Institutions for the Promotion and Protection
of Human Rights, art 5

348 ibid, art 6

349 ibid, art 7
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since been governed®P®. The signing of the Constitution not only saw a change in name of the
coordinating body from the Coordinating Committee of African National Human Rights Institutions
to the Network of African National Human Rights Institutions, but also introduced detailed rules of

governance and specific objectives. The Network has as objectives to:

“Coordinate and arrange conferences, meetings, standing committees and commissions and
other Networks; Raise funds, invite and receive donations and grants from any person; Take
any steps that the Network considers expedient to procure contributions to the Network’s
funds, by way of donations, grants, sponsorships or otherwise; Enter into any arrangements
with any government or authority that seems conducive to the Network’s objectives, obtain
from any government or authority any right, privilege or concession that the Network thinks it
desirable to obtain, carry out, exercise and comply with any of those arrangements, rights,
privileges and concessions; Do all other things that are incidental or conducive to attaining the

Network’s objectives”!,

With regards to membership, the constitution allows all national human rights institutions in the
African Region that meet the requirements for membership and those subscribing to the present
Constitution®2, The Network has 3 categories of members: Full members, Associate members and
Observers®3, National Commissions that fully comply with the Paris Principles may be admitted to
the Network as Full Members while those striving to comply with the Paris Principles within a period
of not more than two years may be admitted as Associate Members®*. The last category consists of
The Office of the United Nations High Commissioner for Human Rights, the International
Coordinating Committee of National Human Rights Institutions, as well as African Networks
working towards the protection and promotion of human rights who may be admitted to the Network
as Observer Members. In addition to these, a National Commission which has applied for admission
to the Network may be admitted as an observer member even if the request is still under

consideration®®°. Although all the three types of members can seek assistance from the Network in its

350 See Constitution of the Network of African National Human Rights Institutions,2007
%1 ibid, art 3

%2 ibid, art 5

%3 ibid, art 6

%4 ibid, art7,8

%5 ibid, art 9
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area of competence®®, the Full Members have more rights in that they can vote at the ordinary and
extra-ordinary sessions of the General Assembly and seek elective offices as well as exercise
administrative and decision making authority®’. Associate Members and observers can take part in

the General Assembly session but they cannot vote or seek to be elected®®,

A National Commission wishing to become a member of the Network does so by presenting an
admission request to the Steering Committee of the Network. Such an institution should clearly
indicate in the application whether the institution was established in compliance with the Paris
Principles and ensure that its enabling legislation is in conformity with the constitution of the
Network®®. A Full Member may recommend the admission of another NHRI as an observer member
provided that it justifies the national organization in question meets the requirements for observer
status®%®. The Accreditation Committee then analyzes the request for membership and make its
recommendations to the Steering Committee which makes a decision to admit as a full member,
associate member or observer, or reject the request for admission®?. If the applicant is not satisfied
with the decision taken by the Steering Committee, it is at liberty to lodge an appeal to the General
Assembly®©2,

The decision making organs of the Network are the General Assembly, the Steering Committee, the
Accreditation Committee and the Network’s office. The General Assembly is the highest organ of the
Network and it is comprised of all the Network members represented by their agents®%, The General
Assembly of the Network is held once every two years in ordinary session during the biennial
conference of the Network®4, It is empowered to: define the general directions of the Network ;
admit new members; and, in cases of appeal, rule on the complaints ; make decisions on expulsions
mentioned in Articles 21 and 23 following the recommendations by the Steering Committee; amend

the constitution; identify the location of the permanent secretariat; establish committees and ad hoc

356 ibid, art 17
%7 ibid, art 16
358 ibid, art 18
359 ibid, art 10
30 ibid, art 11
31 ibid, art 14
32 ibid, art 15
363 ibid, art 26
34 ibid, art 28
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bodies; set the amount of membership fees, annual subscriptions and contributions; elect the
President and the Vice President of the Network; approve the budget and the financial statements of

the Network; and approve reports of the Steering Committee and other Network organs®®.

The Steering Committee and the Accreditation Committees are the other important organs of the
network. The Steering Committee is mainly responsible for the general management of the
Secretariat and appointment and supervision of the Executive Director and other Senior Staff of the
Secretariat®®. It is composed of nine members, being four outside office members and five elected
from amongst the Full Members of the Network from each of the five regions®®’. The Steering
Committee is also empowered to develop detailed rules to govern accreditation which “shall as far as
possible be similar to the rules of the International Coordinating Committee”®%, The Accreditation
committee, on the other hand, has the responsibility to review and make recommendations to the
Steering Committee on applications for membership to the Network, based on the rules of the
International Coordinating Committee and its Sub-Committee on Accreditation®®. The Accreditation
Committee is comprised of five members who are nominated by each of the five regions of the
Network at each General Assembly3"°.

Another important organ of the network is the Permanent Secretariat. A decision to establish a
permanent secretariat for African NHRIs to be hosted by South Africa was taken as early as 2002
when the rules of procedure were adopted®’t. With the advent of the constitution on 2007, the
permanent secretariat of the Network was moved to Nairobi, Kenya and the permanent secretariat
was decided to be independent of the national institution in the country where it is located®’2. As an
operational body of the network, the Permanent secretariat has such roles as: facilitating the co-
ordination of activities of members of the Network; preparing and organizing meetings of the

365 ibid, art 27

36 ibid, art 34

37 ibid, art 35

368 jbid, art 46

369 jbid, art 43

370 ibid, art.44

371 Kampala Declaration, Fourth Conference of African National Human Rights Institutions(2002),see preamble and para
5(1)

372 Constitution of the Network of African National Human Rights Institutions, art 52
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committees, the General Assembly, the biennial conference®’®; preparing projects of the Network;
facilitating the establishment of national human rights institutions in conformity with the Paris
Principles; keeping records of minutes and maintaining the archives of the Network; ensuring close
co-operation with regional and international bodies working on human rights; drawing up a work
plans of the Network; updating members of the activities and programs of the Network; and

performing any other tasks that may be assigned by the Steering Committee3’.

NANHRI has since its establishment worked not only to bring together all national institutions in the
African region, but also to bring them to the attention of the African Union. The regional meetings
and conferences it held over the years have called for an increased role for NHRIs in the African
Commission on Human and People’s Rights and the resolutions and declarations resulting out of the
conferences have been transmitted to the ACHPR, UNHCHR and the ICC3®. The network has on a
number of occasions urged the ACHPR to adopt resolutions on the effective participation of NHRIs
in the work of the commission®’®. It has also been at the same time urging NHRIs to apply for
affiliated status from the ACHPR?®7 in order to improve African NHRIs’ involvement in the
undertakings of the Commission.

373 “The Network shall convene a conference every two years immediately, before or after the General Assembly of that

year and the location of the meeting is rotated amongst the different regions of Africa™, ibid, art 56

37 ibid, art 53

375 See Durban Declaration, second Conference of African National Human Rights Institutions(1998), para 14 ,and Lome
Declaration, third Conference of African National Human Rights Institutions (2001) paraV1l.1

376 Durban Declaration, second Conference of African National Human Rights Institutions (1998), para. 14

377 |Lome Declaration, third Conference of African National Human Rights Institutions (2001) para. VII.1
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5. Conclusions and Recommendations:
The way forward in the involvement of
NHRIs in the AU system

It can be understood from the discussion under chapter three that the UN system has come a long way
with regard to the involvement of NHRIs. In this final chapter, an attempt will be made to briefly
discuss some of the lessons that could be learnt from the UN system which can help boost the
participation of NHRIs in the AU system. The concluding remarks and recommendations thus focus

on the AU system in general and on the human rights mechanisms of the AU in particular.

5.1. AU Commission/Assembly

The AU, since its advent in 2001, has placed the subject of NHRIs on its agenda on a better level
compared to its predecessor, the OAU. Although much of AU’s work in relation to NHRIs is limited
to rhetorics, its recognition of NHRIs can be considered a step ahead. As pointed out in the preceding
chapter, the AU has, from the outset: underscored the importance of NHRI, urged member states to
establish and strengthen them, and at the continental Organization’s level, underlined the necessity
for co-operation between NHRIs and the ACHPR.

Although such efforts are not to be overlooked, more could be done with regard to involving NHRIs
with in the general system of the AU. It is, for example, not clear what status NHRIs have in the
African Commission or the AU assembly. NHRIs are not mentioned in the Rules of Procedure of the

Assembly of the African Union.

In this regard, there are some lessons to learn from the UN-GA which has repeatedly recognized the

13

role played by NHRIs. Its recognition and encouragement of NHRIs “...to participate in and to
contribute to deliberations in all relevant United Nations mechanisms and processes”’® is showing

enough as to the attention it accords to the involvement of NHRI. To ensure their effective

378 General Assembly Resolution 68/171, para. 13
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contribution in the UN system, the UN-GA is also exploring possibilities for the independent

participation of NHRIs in all relevant United Nations mechanisms and processes.

It is important that the AU commission explores possibilities for all Paris Principle compliant NHRIs
to take part in all relevant mechanisms and processes including the AU Assembly as independent
bodies.

5.2. African Commission on Human and Peoples’

Rights (ACHPR)

The ACPHR, as discussed in chapter three, has accorded commendable attention to cooperation with
NHRIs. It has always encouraged states to create a national institution where such institutions are
absent and take appropriate measures to strengthen them. Since the adoption of the Resolution on
Granting Observer /Affiliate Status to NHRIs in 1998, the ACPHR has opened its doors to NHRIs to
take part in its proceedings. NHRIs are also allowed to send in their contributions, including shadow
reports, to the Secretary. Apart from admitting NHRIs in the state reporting process, the Commission
has allowed NHRIs to be able to submit complaints on human rights violations.

With regard to status, it is important that the ACHPR ,taking lessons from the UN HRC, clearly
specifies that NHRIs have permission to speak under all items of the its agenda, and that they are
allocated with dedicated seating in the Commission. Other lessons to be taken form the HRC include:
permission to issue documents as official AU documents under their own symbol; and the provision
of necessary assistance for holding meetings of the African Network of NHRIs, during the sessions of

the Commission and for other continental and regional meetings.

Another area where ACHPR should focus on has to do with the accreditation of NHRIs. As discussed
earlier, the Resolution granting Affiliate /Observer Status to African NHRIs grants the right for a
special observer status to any African NHRI functioning according to internationally recognized
norms and standards. However, there does not seem to be a well functioning system of accreditation.

Gilbert Sebihogo, executive director of Network of African NHRIs notes that:

[T]here is a pressing need to adhere to a strict regime of granting affiliate status. A

status granted to an NHRI should reflect its true capacity to effectively promote and
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protect human rights on the continent. Adherence to a rigorous system of granting status
is one credible way of making different NHRIs strive towards true excellence in

discharging their duty®™®.

It cannot be more emphasized that a credible and strict process of accreditation is advantageous in
creating legitimate and strong NHRIs. The ACHPR, apart from its expectation that NHRIs meet
international standards, should clearly stipulate accreditation as a precondition for admission of
NHRIs into its sessions and workings. As already mentioned the Human Rights Commission
resolution 2005/74 stressed accreditation as an important criterion for NHRISs’ participation. It also
put accreditation as a license in order for NHRIs to address the commission under all agenda items to
secure a dedicated seat. The UN HRC requires that any NHRI should pass through the rigorous
process of ICC’s accreditation. The ACPHR, thus, has the option to put ICC accreditation as a
prerequisite or conduct an accreditation process of similar standard with that of ICC. This way,
African NHRI’s would strive to truly achieve Paris Principle requirements and their eventual
accreditation would certainly reflect their capacity. As long as NHRIs participating in ACHPR
processes are not well functioning, they would only play a nominal role in the Commission’s system

and be less helpful in the protection and promotion of human rights in the continent.

Finally, ACHPR should look in to possibilities of promoting the establishment and strengthening of
NHRIs through out the continent. Providing financial, technical and logistic support to NHRIs and
the network of African NHRIs should be high on the agenda of the Commission. The creation of truly
Paris Principle compliant NHRIs requires a strong commitment from ACPHR, the biggest human

rights body of the AU, in supporting such institutions in every way possible.

5.3. Review and Evaluation Mechanisms

Another area where the involvement of NHRIs in the UN HRC, particularly the Universal Periodic
Review and Special procedures, can serve as a model is the review mechanisms in the AU system.

The APRM and the evaluation process contained in the African Charter on Democracy, Elections and

379 Statement of Gilbert Sebihogo, Executive Director of NANHRI, 54™ Ordinary Session of ACHPR, Banjul,
Gambia, 22" October — 5" November, 2013
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Governance could highly benefit from the active involvement of NHRIs in the UPR and Special

Procedures.

The African Peer Review Mechanism (APRM) is a voluntary self-monitoring mechanism which
aims to ensure that the policies and practices of participating states conform to the values and
standards contained in the 2002 Declaration on Democracy, Political, Economic and Corporate
Governance3®°, The first stage of the Review involves a study of the political, economic and
governance and development environment in the country to be reviewed, based on the background
documentation prepared by various national and regional organs including the APRM Secretariat3®®.
Although NHRIs are not specifically mentioned, it can be assumed that they are among the national

institutions which provide input to the review which serve as background documents.

Again, despite the absence of a specific mention of NHRIs, it can be assumed that they are included
among the organs that work with the Review Team in the second and third stages of the review.
During the visit of the Review Team to the Country in question, various governmental and non
governmental bodies are mentioned as targets of the consultations to be conducted during the second
stage®®. The information provided by the “official and unofficial sources” during the consultations
serves as a basis for the Report to be prepared by the Review Team at the third stage3®. In all the
stages, NHRIs are possibly welcome to get involved during collection of background material, at the
country consultations of the country to be reviewed, and indirectly in the report preparation.

Similarly, the evaluation process included in the African Charter on Democracy, Elections and
Governance (ACDEG) can be understood to involve NHRIs although no reference is made about
such institutions. The Charter provides that ACHPR shall coordinate evaluation of the Charter with

other organs including “appropriate national-level structures”%,

Although a wide interpretation of the above provisions could mean that the involvement of NHRIs is
permissible in the APRM and ACDEG processes, it will be important to clearly make reference to

380 African Peer Review Mechanism (APRM), Base Document, art. 1,2
31 jbid, art. 18

382 |bid, art 19

383 1bid, art 20

384 African Charter on Democracy, Elections and Governance, art 45
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NHRIs and lay down a specific mode of involvement for NHRIs. The APRM Base Document or a
possible future document on Rules of procedure could be used to introduce such improvements. As
pointed out earlier, the UPR and Special Procedures can serve as helpful models in this regard. The
immense role of NHRIs in the UPR and Special Procedures is made possible owing to the clear rules
of procedure that entitle NHRIs to a deserved involvement from the outset of the process up to the

follow up stages.

5.4. Treaty Bodies

The ACHPR and the APRM, discussed in the foregoing sections, and other Treaty Bodies of the AU
such as African Committee of Experts on the Rights and Welfare of the Child (ACERWC), Advisory
Board on Corruption (ABC), have much to learn from the practice of the UN Treaty Bodies in
relation to NHRIs. African NHRIs can play a vital role in the ratification of human rights treaties by
encouraging State ratification and sensitizing the public to bring pressure on the State. Treaty bodies
can thus involve NHRIs in a way that the latter can engage smoothly in such endeavors. AU Treaty
bodies can also encourage national institutions to contribute in the state reporting process (by
influencing states) and also present their own reports. Equally important are measures to boost the

role of NHRIs to follow up the recommendations and decisions of the treaty bodies.

It is important that AU treaty bodies included the issue of NHRIs in their Recommendations and raise
relevant questions to states regarding NHRIs. Treaty bodies should be able to: question the
Independence of the institutions; urge governments to increase resources accorded to NHRIs and to
provide more information on their reports; advocate for enhancement of the roles and powers of the
NHRIs; encourage the establishment of NHRIs with specific mandates related to the particular treaty;

and call on governments to comply with recommendation of NHRIs.

Finally, in the effort to involve NHRIs in the workings of AU treaty bodies, both NHRIs and AU
treaty bodies could benefit much from a unified approach to be followed by all AU treaty bodies.
Drawing single rules of procedure that applies through out the AU treaty body machinery will help in

harmonizing the approaches of the various treaty bodies towards NHRIs.
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5.5.  Summary Conclusion

The thesis was set out to explore to what extent the UN system could be adapted to the system of the
African Union or vice versa. As it is clear by now, there is a more developed system of NHRI
involvement in the UN than the AU. The wide range of opportunities for NHRIs to take part in
various processes and mechanisms of the UN can set an example to any of the regional organizations
including the AU.

Having described the evolution, types and functions of NHRIs in the second chapter, | have tried to
present the nature of the involvement of NHRIs in the UN and AU systems in the second and third
chapters respectively. It can be noted that, apart from the widening space for NHRIs in the general
processes and mechanisms of the UN, the possibility for NHRIs’ involvement in the human rights
mechanisms is worth learning from. With all its shortcomings, the UN system of NHRIs is moving

forward with an encouraging pace.

The story is different when it comes to the AU and African NHRIs. It seems that, lately, nothing
much is happening within the AU to involve NHRIs in the general mechanisms as well as the human
rights processes. Although the ACHPR, the biggest treaty body and human rights organ of the AU
has put in place a declaration granting an observer status to NHRIs, there seem to be shortcomings
when it comes to implementation. As already mentioned earlier, the way NHRIs are admitted into the
ACHPR sessions does ensure the presence of well functioning NHRIs. This is mainly because there is
no rigorous system of accreditation for NHRIs and the manner by which NHRIs are granted the
observer status does not reflect their true capacity. This creates the danger of involving less legitimate
and ineffective NHRIs thereby slackening the influence of NHRIs at both the AU and national levels.

Apart from the ACPHR, all other treaty bodies and human rights organs have not yet clearly set rules
and procedures by which NHRIs can participate in their workings. This is problematic in that it
reduces the potentially vital role that NHRIs can play in the process of interaction between these AU
organs and AU member states. In addition, the AU has a long way to go with regard to working
together with the African Network of NHRIs and individually with each African NHRIs in terms of
providing financial, technical, and other resources. Although the AU is an underfunded organization
itself, it will be important for the AU to assume the leadership role in organizing internal and external

support to African NHRIs and their network.

67



Generally, in order to affect real progress in the area of the protection and promotion of human rights
in the African continent, the potential monumental role of African NHRIs should not be
underestimated. This requires a concerted effort on the part of AU member states at the national level
and the AU at the continental level. Taking relevant lessons from the practice of the UN General
Assembly, the Human Rights Council and the various UN treaty bodies will be an important step

forward for the AU.
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