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Summary 

 

In 2004, the Commission proclaimed a more economic approach, with the intention of taken 

efficiency positively into consideration. Efficiencies are of decisive influence of the market 

structure. Examples of efficiencies are economies of scale and scope, those building 

productive efficiencies, and network effects. The roots of economic analysis within the field 

of competition law lay inter alia within the Chicago school of thought, which claims 

economic efficiency as the sole aim of competition policy. Other possible aims are forms of 

welfare. If the EU competition law system is able to take efficiency into account, depends also 

on its roots and proclaimed aims. The Commission as the main competition authority within 

the EU supports the consumer welfare standard. Secondly, the legal basis of EU antitrust law 

have to examined. This research shows a tendency of positive recognition of efficiency within 

the prohibition of agreements restricting competition according to Art. 101 TFEU. Contrary, 

within the EU merger control efficiencies are likely to be assessed negatively. The role of 

efficiencies within the prohibition of abusive behaviour according to Art. 102 TFEU is 

however unclear, despite attempts by the Commission to open the provision towards a 

positive consideration of efficiencies. 
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“Efficiency is the ultimate goal of antitrust, but competition a mediate goal that will often be 

close enough to the ultimate goal to allow the judge to look no further.”
1
 

 

 

 

 

                                                           
1
 Posner, Richard A., Antitrust Law, 2nd edition, Chicago, III 2001, p. 29. 
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1. Introduction 

 

1.1 Introduction to the topic 

The interdependence of law and economics becomes most apparent within competition law. 

Here, both disciplines are closely linked as it is economics driving undertakings to improve 

and the law encouraging or restricting them. The aim of an undertaking is most likely to find 

the best method to increase its production output and accordingly its profits. The undertaking 

will be more successful with regard to this aim when enjoying and exploiting economic 

efficiencies. Those efficiencies can be of various nature, as there are inter alia productive 

efficiencies and dynamic efficiencies. Since there are often more than one undertaking 

producing a good or offering a service, the undertakings are subject to competitive pressure 

on the respective market. It is apparent, that efficiencies leading to one undertaking being 

more successful than another will have an influence on the market structure. In addition, the 

market structure might have in turn influence on the market behaviour of other undertakings. 

Those being not as successful as others might feel tempted to practice a behaviour, which is 

likely to be of such a nature that after all it will be harmful to competitors or consumers.  

Here, competition law is likely to intervene. Again, there are various ways how competition 

law will be of influence on competition on the market. It can be rather strict, prohibiting an 

extensive range of conduct, which it considers harmful. Contrary, it might be quite liberal, 

prohibiting a rather narrow scope of conduct. Which of those two rather extreme outcomes is 

applied, depends in turn on the policy underlying and forming the competition law. The 

various possible policies are based on economic theory formulated by different schools of 

thought, which partly refer to the microeconomic background. Those different schools of 

thought also claim different aims of competition law. What aim the EU competition law 

concept pursues is of special importance as it is, or at least should be, the aim of a policy to 

influence and flow throughout the complete legal system. If and what school of thought might 

have been prevailing during the formation of the EU and an EU competition law system in 

particular until today will be shown later in this research paper. Two possible aims of 

competition law are economic efficiency on the one hand, and consumer welfare on the other 

hand. At first sight, those aims should be easily combined within one competition law 

concept. However, the consideration above shows that they are likely to contradict another as 

they lead to different outcomes. Undertakings aiming for economic efficiency might harm 
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consumers by imposing higher prices. By contrast, focusing on consumer welfare might lead 

to efficiencies not being used or missed out. It is apparent, that this again contradicts the 

natural aim of an economic undertaking trying to increase its profit.  

The above mentioned indicates a possible trade-off between as positively assessed efficiency 

gains and on the other hand a presumably negatively assessed dominant market position of an 

undertaking. This research paper therefore aims to connect, examine and evaluate and both 

the microeconomic background of efficiencies and their importance for EU competition law 

in theory as well as their actual practical relevance. 

 

1.2 Research questions and hypothesis 

The main research questions building the structure of this paper are the following: 

What is efficiency? What types exist and what is their microeconomic background?  

In order to answer sufficiently this first research question a proper understanding of the 

underlying microeconomic theory of the different types of efficiency is crucial. The thesis 

will specifically refer hereby to three types of efficiencies. Economies of scale and economies 

of scope, which both form productive efficiencies. Further, the study will present network 

effects as a third form of efficiency. 

 

Why is efficiency relevant for competition law? 

When having understood the microeconomic background, it is as a next step to examine the 

link between the concept of efficiency and competition law, both from a theoretical 

perspective towards economics as well as from a teleological point of view of competition 

policy. 

 

Does the EU competition law system consider efficiency and, if the answer to the foregoing is 

positive, how does the consideration of efficiency look like? In particular, are the efficiencies 

presented in the first part, i.e. economies of scale, economies of scope and network effects, 

recognised within EU competition law? 

Lastly, by trying to answer the third research question, this paper seeks to examine all three 

branches of EU competition law with respect to efficiencies. It will be assessed with the help 



 3 

of the case law of the EU Commission and the CJEU if efficiency has been taken into account 

within EU competition law and ultimately, whether the microeconomic theory has been 

applied.  

The hypothesis building the starting point of this research paper is that efficiency is of 

decisive influence for EU competition law, buthas not been fully recognised yet by the 

respective authorities. 

 

1.3 Method and material 

In order to achieve its purposes and being able to fully answer the research questions set out 

above, the thesis uses an interdisciplinary, qualitative approach. In particular, the first part of 

the study is based on pure microeconomic theory, nevertheless already pointing out the link of 

microeconomics and competition law. Accordingly, the first part of the study is to a great 

amount based on textbooks about microeconomics used in economics and business studies.  

As the second part of the study aims to identify whether and how the concept of efficiency is 

part of EU competition law, the sources used mainly derive from the EU Commission itself as 

being the main competition authority of the EU. Legal sources used in this context comprise 

inter alia the Treaty of the Functioning of the European Union, case law of the Commission as 

well as of the CJEU. Further, the thesis uses notices and communications issued by the 

Commission, such as guidelines on the application of the respective provision. 

Since the author of this thesis is German, some sources used are in German. Nonetheless, 

translations are provided of the concepts and ideas, which are presented in this paper. 

Finally, the distribution of information and references among the chapters is explained by the 

structure of this thesis, which first introduces in detail the microeconomic theory of efficiency 

and subsequently assesses it with regard to the EU competition law. 

 

1.4 Delimitations 

As explained in the research questions set out above, this thesis tries to present an 

interdisciplinary study, starting from an economic point and leading to an assessment of the 

legal material used. The concept of efficiency is a broad field within microeconomics, 

comprising a variety of efficiencies. To exemplify the concept of efficiency, the thesis 
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presents and limits itself to three types of efficiencies: Economies of scale, economies of 

scope and lastly network effects. Thereby, two examples of productive efficiencies are given, 

namely economies of scale and scope. Network effects serve however, as an example fora 

non-productive efficiency, which will gain importance within other than the production level. 

Nevertheless, it has to be kept in mind that the amount of possible efficiencies being of value 

for competition law is extensive. 

Furthermore, the research presented in this paper will focus on the three main branches of 

competition law, i.e.:the prohibition of agreements restricting competition and restrictive 

business practices according to Art. 101 TFEU, the prohibition of abuse of a dominant 

position according to Art.102 TFEU, and lastly the merger control according to the EU 

Merger Regulation. Accordingly, the field of state aid will not be examined within this 

research, despite the fact that efficiencies are also discussed in this context. 

Likewise, procedural aspects of EU competition law are not addressed in this research study. 

It will exclusively deal with the efficiencies mentioned above and their application within the 

material scope of EU competition law. No reference will be made to procedural issues 

discussed by the Commission or the EU courts. 

Lastly, the study focuses on the dimension of the EU and the EU competition law. Therefore, 

the case law used in this study originates only from EU institutions. Thus, no case law 

originating in a member state of the EU or from outside the EU is addressed or examined. In 

addition, national case law in the context of competition law will not be covered. 

 

1.5 Outline 

With regard to the research questions set out above, this thesis comprises four chapters. 

Following an introductory chapter, the second chapter will deal with the economic terms. The 

terms of the efficiencies of economies of scale, economies of scope and network effects will 

be described in sufficient detail, thereby already connecting the respective efficiency to a 

possible influence on the market and thus the competitive relationship. 

The third chapter aims to examine firstly the theoretical background of the interrelation of 

economic efficiency and ultimately EU competition law. Secondly, the three branches of EU 

competition law will be examined with regard to the third research question, i.e. are the 

different types of efficiency taken into consideration within the respective assessment.  
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The fourth and last chapter will present the respective conclusions found for the three 

competition law branches and close with an overall conclusion and prospect. 

 

2. The economic terms 

 

2.1 Introduction 

The aim of every undertaking is to find the best method to increase its production of goods. 

Economies of scale and economies of scope are productive efficiencies and result in an 

optimized allocation of resources. In addition, network effects can have positive effects on the 

efficiency of an undertaking. An increase of efficiency of an undertaking has an impact on the 

market structure and therefore can conflict with the overall aim of maintaining effective 

competition.
2
 On the contrary, also the market structure can have a decisive influence on the 

undertaking´s increase of efficiency.  

In the following, firstly the economic terms forming the possible efficiencies of the 

undertakings will be explained with respect to their microeconomic background. Further, 

already the correlation between the respective efficiency and its influence on the competitive 

structure will be presented. 

 

2.2Economies of scale 

 

2.2.1 General 

It is determined in the production process what amount of input is necessary for the 

production of a specific amount of a good. How the output changes with proportional change 

of all inputs is characterized as the scale characteristic of a process.
3
 

 

2.2.2 Forms of economies of scale  

                                                           
2
Schmidt, p. 96. 

3
Stark, p. 27. 
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Increasing returns to scale occur, when the output more than doubles while the quantities of 

all inputs are doubled. Economies of scale occur, when a doubling of output requires less than 

a doubling of cost.
4
 

Where average cost goes down when output goes up, a firm enjoys increasing returns to scale. 

This effect is also called “economies of scale”. Constant returns to scale are the result of a 

proportionate change of output to input.
5
 Here, the size of a firm does not influence the 

productivity of its factors. For instance, a big travel agency is able to provide the same service 

per client as a small travel agency with fewer customers.
6
 

Contrary, a firm suffers from diseconomies of scale where the average cost rise when output 

goes up, which results in a disproportional change of output to input.
7
 

When input proportions change, the firm´s expansion path is no longer a straight line and the 

concept of returns to scale no longer applies. Rather, a firm enjoys economies of scale when it 

can double its output for less than a doubling of costs. Again contrary, there are diseconomies 

of scale when a doubling of output requires more than twice the cost. The term economies of 

scale however includes returns to scale as a special case, but is more general as it also reflects 

input proportions that change as the firm changes its level of production. A U-shaped long-run 

average cost curve shows the firm facing economies of scale for relatively low output levels, 

and diseconomies of scale for higher levels. To exemplify the difference between economies 

of scale and returns to scale, one can take the example of a dairy farm, needing land, 

equipment, cows and feed. A farm with 100 instead of 50 cows would double its milk 

production. However, large dairy farms might use milking machines and therefore are able to 

reduce its average costs of milk production. In that case, there are economies of scale. 

Accordingly, a firm can experience constant returns to scale and still enjoy economies of scale 

as well.
8
 

 

2.2.3 Categories of economies of scale 

There are two categories of economies of scale. Product-specific economies of scale result 

from the production and distribution of one single product. Causes are a division of labour, 

                                                           
4
Pindyck, Rubinfeld, p. 238. 

5
Breyer, p. 9.  

6
Pindyck, Rubinfeld, p. 237.  

7
Besanko, Braeutigam, p. 274. 

8
Pindyck, Rubinfeld, p. 237, 238. 
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the use of special machinery and learning effects, i.e. a firm´s production costs may decrease 

over time as managers and workers become more experienced and more effective at using the 

available plant and equipment.
9
 The implementation of production lines in the automobile 

industry also caused economies of scale, which is also referred to as the benefit of mass 

production.
10

 

Plant-specific economies of scale are associated with the total output of a plant. Here, causes 

are cost savings of the means of production, disproportionately increasing total costs of the 

business management as well as disproportionately growing stock inventories. In addition, 

improving the rapidity of a manufacturing process with faster machines and computer-

controlled technology lowers costsand in effect expands the size of an individual processing 

unit, thereby causing economies of scale.
11

 

 

2.2.4 Causes of economies of scale  

Fixed cost digression, i.e. with higher levels of capacity utilisation a division of fixed costs to 

a higher production volume, can cause plant-specific and product-specific economies of 

scale.
12

 The need for indivisible inputs, i.e. an input whose quantity cannot be scaled down as 

the firm´s output goes to zero, may also result in economies of scale. E.g., a high-speed 

packaging line for cereals is indispensable for a producer even if he only plans on producing 

an output smaller than the capacity of the packaging line could produce. Indispensable inputs 

lead to a decrease of average costs since a firm is able to spread the cost for that indispensable 

input over more units of output as output increases.
13

 

Economies of scale i.e. decline in average production costs, can occur for various reasons: If 

the firm operates on a larger scale, a larger number of workers allows them to specialize in 

those activities at which they are most productive. Likewise, specialisation can eliminate 

time-consuming changes of workers and equipment. This all increases productivity and 

lowers the costs per unit.
14

 

Furthermore, scale can provide flexibility, which is why varying the combination of inputs 

used to produce the output can make the organization of the production process more 

                                                           
9
 Scherer, Ross, Industrial Market Structure, p. 97, 98; Pindyck, Rubinfeld, p. 244. 

10
Pindyck, Rubinfeld, p. 237. 

11
Scherer, Ross, Industrial Market Structure, p. 98. 

12
 Scherer, Ross, Industrial Market Structure, p. 97. 

13
Besanko, Braeutigam, p. 275. 

14
Besanko, Braeutigam, p. 274, 275. 
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effectively. In addition, buying some inputs at a large quantity might help to negotiate better 

prices. Further, if using lower-cost inputs thismight lead to a change of the input distribution 

key in the firms operation, again saving costs.
15

 

However, the average cost of production are likely to increase with output and leading to 

diseconomies of scale. Those can occur for the following reasons: Factory space and 

machinery might make it difficult for workers to do their job effectively. Managerial 

diseconomies arise when an increase in output forces the firm to increase its expenses on 

services of managers by more than the percentage raise in output. This applies particularly to 

businesses depending on the talent of a key individual.
16

 

In addition, managing a larger firm may become complex and inefficient as the number of 

tasks increases. Diseconomies of scale arise in large organisations, which are hard to oversee 

by managers, so that the manager-team grows but also becomes less effective.
17

Lastly, 

advantages of buying in big quantities may disappear once a certain quantity is reached. 

Available supplies of some inputs may even be limited, which pushes again procurement 

cost.
18

 

 

2.2.5 Influence of economies of scale on the market structure  

Economies of scale are a determining factor of the market structure. Concentrated market 

structures can result from persistently increasing economies of scale, which allow bigger 

undertakings to produce a good at less cost per unit and sell it at a lower price than smaller 

undertakings.
19

 Therefore, economies of scale give the opportunity to fixed cost digression, 

whereby larger undertakings are more likely to achieve a more productive use of resources by 

e.g. a division of labour.
20

Typically, economies of scale increase with the growth of the 

company. However, the decrease of long-run average costs is not endless. The smallest 

quantity, at which the long-run average cost curve reaches its minimum point, is the minimum 

efficient scale (MES). The size of the MES depends thereby on the relevant market and 

                                                           
15

Pindyck, Rubinfeld, p. 237.  
16

Besanko, Braeutigam, p. 275.  
17

Mankiw, p. 278. 
18

Pindyck, Rubinfeld, p. 237. 
19

Scherer, Ross, Industrial Market Structure, p. 97. 
20

Mankiw, p. 278. 
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indicates the significance of economies of scale in particular industries. The larger MES 

compared to overall market sales, the larger the extent of economies of scale.
21

 

The following graph
22

 shows the decrease of marginal cost (MC) until reaching the MES. 

With increasing quantity of goods (qx), marginal cost increase again, resulting in 

diseconomies of scale. 

 

 

Figure 1: Economies of scale 

 

Economies of scale can also occur in the commerce and services market, whereby they show 

different scales. In the production industry, increasing economies of scale are more likely, as 

the production usually demands initial high investments in facilities. By contrast, services are 

usually more labour-intensive, but at the same time as efficient in small units as in bigger 

units, as the example of the travel agencies showed above.
23

 

Questionable is whether economies of scale constitute structural barriers to market entry. 

However, this is likely to depend on the structure of the market itself. When sunk cost, i.e. 

those cost, which are irrecoverable, are not required, economies of scale do not deter or 

prevent market entry as firms can enter and exit quickly.
24

 

Declining average costs per unit canindicate a monopoly position as then one single 

undertaking is able due to the size of its production plants to use its economies of scale and 

produce a good at lower cost as many separate small providers, which produce in 

                                                           
21

Besanko, Braeutigam, p. 275, 276.  
22

Source: http://www.policonomics.com/economies-of-scale/. 
23

Besanko, Braeutigam, p. 276-278. 
24

OECD, Policy Roundtable on barriers to entry DAF/COMP(2005)42, available at 

http://www.oecd.org/daf/competition/roundtables.htm#v2005, p. 29. 

http://www.policonomics.com/economies-of-scale/
http://www.oecd.org/daf/competition/roundtables.htm#v2005
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perfectcompetition with constant output of scale.
25

 Accordingly, the market price of a good in 

case of a monopoly situation might be lower than in a situation of perfect competition.  

Increasing economies of scale are often associated with natural monopolies. A natural 

monopoly is a market situation in which, for any relevant level of industry output, the total 

cost incurred by a single firm producing that output is less than the combined total cost that 

two or more firms would have if they split that output among themselves. An example for a 

natural monopoly is the satellite television broadcasting. The cost of the satellite is fixed: It 

does not go up as the number of subscribers goes up. A single firm needs just one satellite to 

serve the market, whereas two independent firms would need two satellites to serve the same 

number of subscribers.
26

 Accordingly, the internal cost digression in relation to the market 

size is so important that over long-term only one undertaking would be able to survive in the 

competition. Therefore, a natural monopoly market situation depends on two conditions: 

Natural monopoly markets must involve economies of scale. As in the example of satellite 

broadcasting, the fixed cost of the satellite bring about significant economies of scale. 

Secondly, the demand in the market is so low, that only one firm with minimum optimal size 

has space and can survive.
27

 

 

2.2.6 Diseconomies of scale and X-inefficiency  

Upon reaching a certain economic size, economies of scale are exhausted, so that long-term 

average cost are at their minimum level. The first reach of that certain minimum is called the 

minimum efficient scale (MES, see above under 2.2.5). When crossing that minimum 

negative diseconomies of scale can occur, which lead to an increase ofthe average total cost.
28

 

Reasons for this phenomenon are diverse as less motivation of employees in large companies 

due to growing bureaucratisation, too complex material flows or a suffering internal 

coordination. Likewise, regulatory requirements can cause diseconomies of scale.
29

Harvey 

Leibenstein developed the concept of X-inefficiency in connection with diseconomies of 

scale. According to his theory, it results in suboptimal performance of the corporate members 

because neither individuals nor the undertakings perform as efficient as they could. The 

tendency towards X-inefficiency increases with the size of the undertaking and with fewer 

                                                           
25

 Breyer, p. 93. 
26

Besanko, Braeutigam, p. 442.  
27

Besanko, Braeutigam, p. 443, 444. 
28

Scherer, Ross, Industrial Market Structure, p. 106. 
29

Wied-Nebbeling, p. 7 
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possibilities of controlling.
30

Accordingly, disadvantages as well as diseconomies of scale 

connected to the growing size of a firm are referred to as the disadvantages of mass 

production.
31

 

 

2.3 Economies of scope 

 

2.3.1 General 

Firms often produce more than one product, either closely related products or products that do 

not seem to be in a physical relation. However, the firm might enjoy production or cost 

advantages due to economies of scope. These economies of scope exist in a positive or 

negative correlation of sales of different products or services.
32

 

However, there are various types of economies of scope occurring on different stages of the 

production level. 

 

2.3.2 Economies of scope through joint production 

Economies of scope are realised when two or more products are produced together and 

thereby costs decrease.
33

 Another possibility is that automatically while producing one 

product, a by-product or secondary product emerges which can be sold separately. This is also 

referred to as a coupled production, e.g. the metal scrap emerging in the production of sheet 

metal.
34

 

The following graphs
35

 show the situation of production without economies of scope (graph 

1) and with the advantage of economies of scope (graph 2). A (graph 1) and B (graph 2) are 

presumably two multi-product firms. X1 and X2 are presumably two different goods, which 

are to be produced. PPF means production possibility frontier, which stands for the possible 

capacity of goods, which can be produced. The fact that the lower production possibility 

frontier (PPFB) is concave rather than a straight line means that firm B will enjoy economies 

                                                           
30

Leibenstein, in American Economic Review, p. 392, 407, 412, 413. 
31

Scheper, in Handwörterbuch der Wirtschaftswissenschaft, p. 269. 
32

Pindyck, Rubinfeld, p.240. 
33

 Scherer, Ross, Industrial Market Structure, p. 361. 
34

Pindyck, Rubinfeld, p. 240. 
35

 Source:http://www.policonomics.com/economies-of-scope/.  

http://www.policonomics.com/economies-of-scope/
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of scope, and be able to produce two goods for a lower average cost than when producing 

only one. 

 

 

Figure 2: Economies of scope 

 

2.3.3 Economies of scope due to joint marketing 

Further, economies of scope come into existence when a change in marketing political 

instruments for one product or service results in an increase or weakening of demand of 

another product.
36

 Especially a firm with an established brand reputation can make use of 

economies of scope when introducing new products, e.g. Nike´s swoosh readily visible on 

new products.
37

 Possible measures to achieve economies of scope and accordingly cross 

buying of consumers are to introduce joint advertising or communication strategies 

implemented between manufacturer and retail market.
38

 The makeup of the assortment might 

also lead to economies of scope, when products, which are typically used together, i.e. 
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products that are complementary to each other in the sense of a combined consumption, e.g. 

shavers and razor blades, are arranged together.
39

 Moreover, advertisements of only a 

subsidiary might lead to economies of scope for other subsidiaries, as it proclaims the 

common company name.
40

 

 

2.3.4 Economies of scope in research and development 

Cooperation in research and development mayresult in a more efficient usage of resources and 

thereby lead to economies of scope. Unnecessary duplication of studies and accordingly costs 

are reduced. Further, it promotes the exchange of ideas and often it generally leads to a faster 

development of products. Especially smaller firms are able to compete with larger firms by 

use of this effect.
41

 

 

2.3.5 Economies of scope through risk distribution 

Reducing the general economic risk an undertaking faces on the market is also an effect of 

economies of scope. An undertaking, which produces various products, might be active on 

different markets. With a growing product portfolio, the probability of extreme good or 

extreme bad experiences for the whole company decreases.
42

The undertaking can distribute 

its risk and profit as it is unlikely in case of independent markets to experience losses in all of 

the respective markets. When vertically integrated, subsidiaries might only interact with other 

subsidiaries, thereby again using economies of scope, and therefore fully avoid the market 

risk.
43

 

 

2.3.6 Further economies of scope in a group of companies 

Within a group of companies, further economies of scope can be achieved in the procurement 

sector as well as the sales area via price savings due to a central purchasing department. In 

addition, the possibility to rationalize results in cost savings due to economies of scope. 

Within horizontally connected companies, the joint usage of patents leads to significant 
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economies of scope as e.g. registration fees and licencing fees can be parted. A transfer of 

financial resources as well as a joint management are further ways to obtain economies of 

scope and consequently to save costs. Special economies of scope are the potential tax 

advantages by way of offsetting taxable profits and losses of different subsidiaries and thereby 

the total profit decreases.
44

 

 

2.3.7 Correlation of size and economies of scope 

There are economies of scope if the joint output of a single undertaking is bigger than the 

output of two different undertakings, each producing one product, and thereby cost savings 

occur. However, there is no direct correlation between economies of scale and economies of 

scope. An undertaking can enjoy economies of scope even though its manufacturing process 

entails diseconomies of scale.
45

 For instance, the joint production of trumpets and trombones 

is more advantageous and involves economies of scope. However, the manufacturing is high-

quality work, which is more efficient in smaller units. Likewise, a large conglomerate, which 

comprises several undertakings, might enjoy economies of scale within the respective 

productions, but on the other hand, it might not enjoy economies of scope, as e.g. the 

managements are separate.
46

 

 

2.3.8 Diseconomies of scope 

Diseconomies of scope occur within the production process if the joint output of an 

undertaking is less than the output that two separate undertakings could generate.
47

 Within a 

group of companies or a conglomerate, the dependency of the subsidiaries might lead to 

diseconomies of scope as their freedom of decision and movement are limited.
48

 Further, it is 

measurable, that economies of scope decrease as the company size increases since large 

companies again face disadvantages.
49

 Reasons are e.g. difficult coordination and planning of 

processes as well as the more difficult controlling. 
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2.4 Network effects  

 

2.4.1 General 

Network effects express that the benefit of a network grows with its number of 

users.
50

Sometimes it is also referred to as demand-side economies of scale, since a linearly 

increasing demand leads to a proportional benefit for users.
51

A network effect comes to 

existence when the adoption of a customer increases the value of that specific product for 

other customers already using it.
52

 

 

2.4.2 Network externality 

If a customer´s demand for a specific good depends on the fact how many other people buy it, 

there are network externalities.
53

 The network externality can be positive or negative, direct or 

indirect. 

 

2.4.2.1 Positive network effects 

A positive network externality exists when the amount a typical consumer demands increases 

as a reaction to a growing demand of other consumers.
54

 An example for a positive network 

effect is the bandwagon effect. A consumer often wants to purchase a good because others 

have it. Especially children´s toys often enjoy the bandwagon effect, which is used when 

marketing and advertising the respective goods. With the growing number, the intrinsic value 

of a good increases for the single user.
55

 The more consumers of e.g. an operating system 

exist, the more undertakings will produce software applications for that specific operating 

system. Thus, the bandwagon effect increases the quantity demanded, more users lead to more 

software applications and therefore the personal use of a single consumer grows as he can use 

more software applications.
56

 Further, from the distribution and frequency of a 
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product,consumers conclude often on its quality.
57

 The success of Windows, Microsoft´s 

operating system, results from positive network externalities. Other examples for a great use 

of network effects are the Internet, email or instant messaging.
58

 

 

2.4.2.2 Negative network effects 

A negative network externality exists if the demand for a specific good decreases the more 

other consumers use that good. An example for a negative network effect is the snob effect. 

Some goods enjoy a snob effect if the value of the good is higher the fewer people own it and 

the fewer goods are produced. This effect is typical for rare and unique goods or status objects 

such as expensive automobiles and club memberships. The respective “use” of the good is its 

exclusivity. A price reduction would usually increase the demand for that good. The snob 

effect on the other hand lessens an increase in demand as a reaction to purchases of others. A 

snob-good´s value decreases with the number of its owners.
59

 

 

2.4.2.3 Direct network externality 

With direct network externality, the use of a good for a single consumer depends directly on 

the number of other users. For instance, telephone and email show that every further user 

extends the communication possibilities. Thus, the benefit of those networks grows.
60

 

 

2.4.2.4 Indirect network externality 

In case of an indirect network externality, the use for a single user does not immediately 

depend on the number of other users. Nevertheless, the stronger the use of that specific good, 

the more complementary products or other advantages will exist. Examples of goods with 

indirect network externality are computer operating systems. The number of users is irrelevant 

for the single user. However, the range of complementary products such as software raises 

with the number of users.
61
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2.4.3 Network effect commodities and standards 

Network effect commodities demonstrate network externalities so that the use of a product for 

one consumer is dependent on the sales volume. However, the maximum benefit is achieved 

if products are compatible, for which in turn standards are necessary. In case of indirect 

network effects, also the compatible products need to be standardised in order to avoid 

problems such as plugs of electrical devices not fitting abroad. The production of many 

network effect commodities entail high fixed cost in research and development. However, the 

variable costs of production are relatively low which implies significant economies of scale.
62

 

When consumers initially accept the network effect commodity, which can be forced by use 

of introductory prices and complementary goods free of charge (e.g. mobile phones after the 

introduction of the mobile telephony), the provider enjoys with his standard a first-mover 

advantage.
63

 The first-mover advantage increases with the number of users and switching 

costs, i.e. costs that would occur for consumers switching to another product. Accordingly, 

firstly a “critical mass” needs to be crossed so that one can gain the advantages of network 

effects.
64

 If goods enjoy direct network effects and large economies of scales occur, the 

network constitutes a natural monopoly.
65

 

Due to the influence of network effects, the market itself may settle for a specific technology 

so that there is a de facto standard, e.g. Microsoft office, or the Windows operating system. 

As a result, the undertaking obtains a monopolistic price-setting freedom. Accordingly, a 

dominant standard can, due to network effects, constitute a market entry barrier.
66

 

By use of compatibility and interoperability, smaller firms can benefit from the installed basis 

of a larger undertaking. However, as long as those smaller firms only provide compatible 

products and nothing further apart from that, the first-mover advantage of the large 

undertaking remains. From this typically results a partial monopoly for network effect 

commodities.
67

 

Concerning the Internet service provider market, demand declines with decreasing willingness 

to network interconnection. Consumers demand high flexibility and interoperability. 

Therefore, even dominant Internet service providers have a strong incentive to maintain 
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networks with competitors.By offering a broad product portfolio free of charge to consumers, 

Internet service providers try to use positive network effects to promote and capitalize other 

software, e.g. products of higher level or better data security.
68

 

 

3. Relevance of the economic terms for EU antitrust law 

 

3.1 Background 

To assess the importance of efficiencies as described above within EU competition law, firstly 

the prevailing objectives of competition law and its purpose have to be examined. Only then, 

with regard to those objectives and aims, efficiencies and their importance within the EU 

competition law can be evaluated. 

The objectives of EU competition law are as diverse as the political powers,which have been 

flowing through the process of forming the European Union until today. EU competition law 

as well as its objectives underwent a process of extensive development and change as the EU 

itself and the competition law arose. Being subject to political change, many influences 

shaped the form of EU competition law and its overall objectives, as different economic 

viewpoints were pushed through on the political stage. The prevailing, dominant objectives 

are presented in the following.  

 

3.1.1 General objectives within competition law and EU competition law in 

particular 

Competition law can pursue in general a number of possible objectives. Economic efficiency 

is recognized as one possible objective. However, it is not an end itself, but to promote other 

objectives of the EU. Those are e.g. the single market objective and further welfare in general. 

When looking at the market behaviour of an undertaking, it can be assumed that firms act 

rationally and try to maximise profits, or at least not to gain long-term losses. That means that 

in their very natural behaviour a firm acts presumably economically. When gaining e.g. 

productive efficiencyand being able to produce at lowest possible costs, the downward 

pressure on costs on other firms will increase, leading to a cost reduction which can be passed 
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on to the consumer. To the contrary, a monopoly situation with only one seller in the market 

leads to a price, which is likely to be higher than marginal cost and accordingly higher than a 

competitive price as the monopolist has price setting power. This results in a misallocation of 

resources and accordingly to losses in efficiency. The redistribution of benefits from the over-

charged prices from producers to consumers result in a distributive inefficiency, resulting in a 

decrease of welfare.
69

 

Thus, gaining efficiencies and converting them into benefits for the consumers and therefore 

achieving welfare seems to be another overall aim of competition law. Economically, welfare 

is a means to determine how efficient a market is performing. However, welfare again is a 

broad term as it can refer to social welfare as well as consumer welfare in particular. 

Consumer welfare equals to what is the difference to what consumers would be prepared to 

pay and what they do pay after all. On the contrary, social welfare is a concept that comprises 

on the one hand the surplus of the production side, i.e. selling goods above costs of 

production, and on the other hand the surplus on the demand side, i.e. what the consumer 

saves when purchasing the good.
70

 

The difference now to be noted between those two welfare concepts is that a competition 

policy concerned with consumer welfare would prohibit conduct that does not transfer surplus 

from the production side to the consumers.
71

 While that conduct might not have redistributive 

effects, it however increases the surplus on the production side, thereby leading to 

efficiencies, which accordingly maximise social welfare.
72

 

For clarification, a competition policy, which proclaims social welfare, is not concerned about 

the redistribution of efficiencies to the consumers, but only with the loss of efficiency in the 

sense of a total deadweight loss.
73

Thus, the concepts of social welfare and consumer welfare 

themselves differ in as much as they would lead to different applications of competition law 

rules as respectively different market participants would benefit. The inherent conflict of 

efficiency gains and consumer benefits becomes apparent.  

Concerning the EU in particular, there is yet still no consensus on what objectives are to be 

achieved. This question nevertheless remains of practical importance, as the definition of aims 
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and objectives affects how competition law is to be interpreted and applied in an individual 

case.
74

 

However, the EU Commission proclaimed within its “new economic approach” the consumer 

welfare standard as the overall aim of competition enforcement.
75

 

 

3.1.2 Efficiency-oriented schools of competition analysis and concepts and 

the “Williamson-trade-off” 

Efficiency-oriented concepts for competition view in restrictive competition policy a threat to 

effective market structures. Those concepts have their origin in the 1980s in the USA. 

Especially the Chicago School formulated economic efficiency as the overall if not the sole 

aim of competition policy. According to Chicago economics, people act rational and markets 

are self-correcting and strong. As industries benefit from e.g. economies of scale, businesses 

show up as constantly maximising profits. Primary motivation of mergers and other conducts 

would be the increase and the exploitation of efficiencies. Accordingly, governmental 

interference, such as a too strict merger control could prevent undertakings from reaching an 

efficient business size.
76

 

The efficiencies described in that sense are the allocative and productive efficiencies, the 

latter comprising the economies of scale and scope. As Bork, a follower of the Chicago 

School, stated, it is the sole task of competition policy to improve allocative efficiency 

without impairing productive efficiency in as much as to gain net loss in (social) welfare.
77

 

The foregoing indicates a conflict of objectives, i.e. the conflict of as positively assessed 

productive efficiencies and on the other hand, the likelihood of a strong market position 

stemming from those efficiencies, which depending on the market might be harmful and 

accordingly is to be assessed negatively. This conflict is known as the “Williamson trade-off”. 

Williamson showed based on a before and after approach on a horizontal merger, that on the 

one hand mergers are cost-cutting and efficiency-enhancing (productive efficiencies). On the 

other hand, merger may lead to market power, leading to allocative inefficiency as the 
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undertakings concerned raise prices and reduce the output volume. The model illustrates the 

trade-off between deadweight loss through monopolisation and welfare gains due to cost-

cuttings. According to Williamson, competition authorities should in case of horizontal 

mergers balance those two effects against each other (i.e. the “trade-off” in its very sense).
78

 

The aforementioned efficiency-oriented competition concepts started to influence European 

competition policies in the beginning of the 1990s.
79

 

Within its re-orientation and change of policy in 2004, the EU Commission proclaimed a 

“more economic approach” within EU competition law and enforcement. The new aim was to 

consider positively efficiency within all three branches of antitrust law, i.e. Art. 101 TFEU, 

Art. 102 TFEU and merger control. 

 

3.2 The prohibition of agreements restricting competition and restrictive 

business practices, Art. 101 TFEU 

 

3.2.1 General 

Incompatible with the common market of the EU and therefore prohibited according to Art. 

101 TFEU are all agreements between undertakings, decisions by associations of 

undertakings and concerted practices, which may affect trade between Member States and 

which have as their object or effect the prevention, restriction or distortion of competition 

within the internal market (…). 

Contrary to this clear prohibition in Art. 101 (1) TFEU, a legal exception to the prohibition is 

incorporated within Art. 101 (3) TFEU, reading as follows: 

 

“The provisions of paragraph 1 may, however, be declared inapplicable in the case of: 

- any agreement or category of agreements between undertakings, 

- any decision or category of decisions by associations of undertakings, 

- any concerted practice or category of concerted practices, 
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which contributes to improving the production or distribution of goods or to promoting 

technical or economic progress, while allowing consumers a fair share of the resulting 

benefit, and which does not: 

(a) impose on the undertakings concerned restrictions which are not indispensable to the 

attainment of these objectives; 

(b) afford such undertakings the possibility of eliminating competition in respect of a 

substantial part of the products in question.” 

 

This legal exception allows undertakings in case of a detected infringement to exculpate 

themselves.Questionable is however, what requirements need to be fulfilled in order to be 

able to justify anti-competitive behaviour according to Art. 101 (3) TFEU. Further, it needs to 

be assessed how the EU Commission as the main European competition authority, applies the 

terms and conditions in an individual case. 

 

3.2.2 Conditions of Art. 101 (3) TFEU 

Once an anticompetitive behaviour in form of an agreement, concerted practice or a decision 

of an association of undertakings is established, undertakings may claim their behaviour as 

exempted from the prohibition of Art. 101 (1) TFEU and justified under Art. 101 (3) TFEU. 

Art. 101 (3) TFEU demands four requirements to be met, two of them positive, the other two 

negative requirements: 

Firstly, the agreement
80

must contribute “to improving the production or distribution of goods 

or to promoting technical or economic progress” and at the same time, it must allow the 

consumer “a fair share of the resulting benefit”.On the contrary, thereby it must not impose 

restrictions, which are indispensable and not eliminate competition for a substantial part of the 

products in questions. 

The EU Commission issued guidelines developing a methodology for the application of Art. 

101 (3) TFEU
81

, based on the “more economic approach”. According to the first condition, 

there have to be efficiency gains. The restriction flowing from the agreement must be 
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indispensable for gaining efficiencies. Further, the consumer must participate in the efficiency 

gains so that negative effects of the restrictions are at least outweighed. Lastly, it must not 

eliminate competition in general.
82

 The conditions are cumulative, whereby the undertakings 

bear the burden of proof.
83

The aim of those requirements is to identify the economic 

advantages of the agreement and their influence on the consumer.
84

 

 

3.2.3 Assessment of efficiency gains 

Art. 101 (3) TFEU differentiates between four forms of efficiencies, which are (1) the 

improvement of production of goods or services
85

, (2) improvement of distribution of goods 

or services, (3) the promotion of the technical progress, and (4) the promotion of economic 

progress. The first two forms of efficiencies recognise productive efficiencies and therefore 

economies of scale and scope. The latter two forms deal with dynamic efficiencies. It is to be 

noted that the Commission gives equal importance to all of the aforementioned efficiencies.
86

 

In their Guidelines on the application of Art. 101 (3) TFEU, the Commission states the aim of 

the analysis within the first condition of Art. 101 (3) TFEU, which is two-folded, as firstly to 

identify the objective benefits of the agreement, and secondly to identify the economic 

importance of such efficiencies. Thereby, the pro-competitive effects deriving from the 

agreement must outweigh the anti-competitive effects. Accordingly, the link between the 

agreement and the claimed efficiencies and their value have to be verified.
87

 

Therefore, having regard to the case law of the CJEU,the assessment conducted by the 

Commission will presumably be as follows: Firstly, the nature of the claimed efficiencies 

must be substantiated. Hereby, only objective efficiencies are taken into account and not from 

a subjective point of view of the parties.
88

 Further, the efficiencies need to be economic in 
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nature.
89

However, cost savings that arise from the pure exercise of market power by the 

parties are explicitly excluded, e.g. those deriving directly from a reduction of output, which 

leads to the third variant of the objective and economic nature of the efficiencies, i.e. they 

need to produce pro-competitive effects on the market to be relevant for an assessment under 

Art. 101 (3) TFEU.
90

 

Having established an objective and economic nature of the claimed efficiencies, secondly the 

Commission demands a sufficient causal link between the agreement and the efficiencies. 

This means in essence, that the efficiencies are the result of the economic activity forming the 

very object of the agreement.
91

 Naming examples as joint production and joint research and 

development, the Commission refers here explicitly to the productive efficiencies of 

economies of scope.Questionable is, whether the causal link needs to be direct. The 

Commission´s usual standpoint seems to demand a direct link to circumvent uncertainty 

deriving from indirect causal links. Only when e.g. a restrictive agreement, using economies 

of scale to increase their profits which enables the undertakings concerned to invest more in 

research and development and thereby ultimately benefitting the consumers, then indirect 

links might be sufficient.
92

 

Lastly, the Commission sets out in their Guidelines on the application of Art. 101 (3) TFEU, 

that it would assess the likelihood and the magnitude of the claimed efficiency and moreover, 

how and when each claimed efficiency would be achieved. Accordingly, the claimed 

efficiencies need to be verified. The undertakings are to calculate or estimate the value of the 

possible efficiencies and present the method used to achieve them.
93

 Thus, the Commission 

only assesses the abstract capacity of advantages, which may outweigh the anti-competitive 

effects.
94

 Further, the Commission makes reference to other non-cost based efficiencies and 

that they may be sufficient when substantiated how and why they constitute objective 

economic benefits.
95

 Consequently, other non-productive efficiencies as e.g. network effects 

are not excluded from the general assessment of Art. 101 (3) TFEU. The undertakings 

concerned will however have to show the objective economic nature as well as the causal link 

between the agreement and the claimed efficiencies. 
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With regard to the aforementioned efficiencies and economic terms described above, the 

Commission sets out in its Art. 101 (3) Guidelines a general statement that it is open to all 

forms of efficiencies claimed if however the conditions, i.e. objective, economic nature, 

causal link between agreement and efficiency and lastly likelihood and magnitude of claimed 

efficiencies, are fulfilled. For clarification however, the Commission distinguished between 

cost efficiencies and qualitative efficiencies.
96

 The Commission hereby recognises various 

types of economies of scale as cost efficiencies, e.g. combined assets production or joint 

research and development, also resulting in economies of scope.
97

 Further, the Commission 

points out economies of scale when using e.g. assembly line production leading to cost 

reduction in production. In addition, the use of synergy effects deriving from economies of 

scope due to joint production or joint distribution are named as examples. Hereby, the 

Commission expressly states the possibility of those synergy effects within vertical as well as 

horizontal joint production and distribution, respectively. The Commission mentions as 

possible efficiencies the production of one main product, leading to the production of by-

products and thereby enjoying economies of scope. The possibility of economies of scale 

within production, logistics operations, distribution, marketing as well as research and 

development are as well presentedin the Guidelines on the application of Art. 101 (3) TFEU.
98

 

Questionable is, whether e.g. network effects are possible efficiencies recognised by the 

Commission in their Art. 101 (3) Guidelines.They may be part of the qualitative efficiencies 

as described by the Commission. E.g. in the telecommunications sector, qualitative 

efficiencies deriving from agreements make new global services faster available.
99

 As 

mentioned above, network effects increase the value of a network with its number of users. 

Accordingly, an undertaking being engaged in an agreement must be able to claim network 

effects as efficiencies as they will let the network of the respective product or service grow. In 

case of positive network effects, this will increase the value of the product or service, leading 

to a benefit for its consumer. 

It is to be noted that economies of scale and scope might also constitute qualitative 

efficiencies as set out by the Commission, as technological advantages and joint research and 

development will lead to new and improved goods, thereby generally increasing the quality of 

the respective products. 
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In the block exemption regulation for vertical agreements and concerted practices, the 

Commission does not introduce the specific efficiencies but rather refers to the conditions of 

Art. 101 (3) TFEU and accordingly to its Guidelines on the application of Art.101 (3) 

TFEU.
100

 

 

3.2.4 Commission´s practice 

As described above, the Commission set out in its Guidelines on the application of Art. 101 

(3) TFEU a rather detailed assessment of efficiency with regard to its aim and value, resulting 

in a four step-test: nature of the efficiency, link between agreement and efficiency, likelihood 

and magnitude and lastly how and when the claimed efficiency would be achieved. 

Questionable is, whether the Commission in its decision-making practice observes and 

adheres to its own guidelines. This is to be examined and evaluated in the following. 

With regard to the improvement of the production of goods, the Commission acknowledged 

efficiency gains in the reduction of production costs, especially due to economies of scale and 

scope.
101

 Further, efficiency gains are recognised when flowing from joint purchasing of 

materials and joint distribution.
102

 Concerning the improvement of the distribution of goods or 

services, efficiency gains equal improvements within the sale and marketing branches, for 

instance by reducing the costs of distribution by use of economies of scale for orders.
103

 

Further, when claimed that the efficiency was the promotion of technical progress, the 

Commission accepted the reduction of operating costs by a joint offer to recycling within a 

reprocessing plant.
104

 Here again, economies of scope through joint production, resulting in 

cost reduction, are acknowledged as efficiencies under Art. 101 (3) TFEU. In its TEKO 

decision, the Commission had to assess an agreement on cooperation in machinery loss of 

profits insurance. The Commission acknowledged here that the cooperation led to substantial 

rationalization and cost-savings in machinery loss of profits insurance. Especially the joint 
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input of knowledge of the staff, i.e. joint production in the sense of economies of scope, 

would lead to significant cost reductions and therefore an improvement in the distribution of 

goods.
105

 

Economies of scope through joint research and development were successfully claimed by the 

undertakings being engaged in an R&D agreement, as according to the Commission the 

pooling of research capacities was a decisive factor in providing a reasonable likelihood of the 

efficiency of technical progress.
106

 The Commission even acknowledged the use of economies 

of scope in the nature of joint research and development by an R&D agreement to reach an 

optimal business size.
107

 In Ford/Volkswagen the creation of a joint venture company for the 

development and manufacturing of a multi-purpose vehicle again enjoyed economies of scope 

in production and research and development by pooling the know-how, which was approved 

and individually exempted by the Commission. Also the consumer-pass on was decisive in 

this case as the Commission argued that as a result of the agreement due to sophisticated 

production technology and economies of scale, two high-quality and reasonably priced multi-

purpose vehicles were made available to the consumer. The agreement would lead to new 

entrants into the multi-purpose vehicle market, leading to competitive pressure on the 

undertakings concerned so that they would have to pass-on benefits to the consumer.
108

 

On the contrary, undertakings despite a substantiate reasoning of possible efficiencies, may 

sometimes rely on the GC or even ECJ. For instance, in GlaxoSmithKline Services Unlimited 

v Commission, the undertakings involved in a distribution agreement and having 

demonstrated the necessity to promote technical progress by raising the competitive pressure 

to innovate, could not convince the Commission. It were the GC and ultimately the ECJ to 

find that the Commission had erred when not taking into account certain provided 

evidence.
109

 

In its decision in Visa International – Multilateral Interchange Fee, the Commission 

recognised network externalities as contributing to technical and economic progress, which 

again led to consumer benefits.
110

Likewise, in its Uniform Eurochequesdecision, the 

Commission dealt with an agreement concerning the Eurochequesystem, which might have 
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been able to use network effects as claimed efficiencies. Though not explicitly mentioned, the 

Commission does acknowledge an improvement of the payment system within the common 

market and outside of it as the system makes them more acceptable to the trading sector.
111

 

The uniformity of the Eurocheque system implies thereby already, that it is easier available 

and of use for traders as well as consumers. A system like this is growing in value by the 

number of its users and participants, making benefit of network effects. Therefore, even 

though not explicitly mentioned, the concerned undertakings could have claimed network 

effects as possible qualitative efficiencies.  

Concerning the objective nature of an agreement, the ECJ stressed that the efficiency, e.g. the 

respective improvement, must “show appreciable objective advantages of such a character as 

to compensate” for the anti-competitive effects.
112

 

 

3.3 The prohibition of abuse of a dominant position, Art. 102 TFEU 

 

3.3.1 General 

Further incompatible with the internal market of the EU and accordingly prohibited by Art. 

102 TFEU is any abuse by one or more undertakings of a dominant position within the 

internal market or in a substantial part of it, in so far as it may affect trade between Member 

States. 

Unlike Art. 101 TFEU, the prohibition of abusive behaviour of a dominant position does not 

entail a legal exemption to the prohibition. Questionable is therefore, if and how efficiency 

gains are taken into account within this branch of antitrust law. 

 

3.3.2 Commission´s practice 

The Commission dealt in the field of abusive behaviour of a dominant position with 

efficiencies claimed by the concerned undertaking. Rewards as one conduct of Art. 102 TFEU 

had a discriminatory effect, as they were dependent on sales and accordingly would lead to a 

difference in treatment between competitors. A justification of efficiency gains based on 
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increased sales was according to the Commission not available. Art. 102 TFEU demands that 

awarding rebates by a dominant undertaking must be the compensation for gained efficiency 

and not a compensation for loyalty.
113

 In Portuguese Airports, the Commission dealt with a 

discount system imposed by the Portuguese authority for landing charges at Portuguese 

airports, which differed depending on the origin of the flight. As a justification, the 

Portuguese authorities stressed inter alia the economic cohesion aspects of the system, as the 

Portuguese airports are in competition with the airports at Madrid and Barcelona, which 

employ the same type of charging mechanism. The Portuguese authorities further wished to 

encourage economies of scale deriving from a more intense use of the domestic airports, and 

to promote Portugal as a tourist destination. The Commission argued that the public 

undertaking was abusing its dominant position and could not justify its behaviour by 

efficiency gains, since the Portuguese authorities did not refer to any specific economies of 

scale, stating instead that the airport needed to promote greater utilisation of its facilities.
114

It 

is to be noted, that the discussion of the efficiency gains, in particular the claimed economies 

of scale, are discussed within the assessment of an abuse of a dominant position. In a similar 

context with charges for airport usage, the authority claimedeconomies of scale in that it costs 

less, in terms of administration and staff, to supply services to a national carrier with a large 

volume of traffic at the airport. The Commission stated that the economies of scale argument 

used by the airways authority could justify the system. However, in the case at hand the 

airways authority did not demonstrate to the Commission that handling the take-off or landing 

of an aircraft, which belongs to one airline instead of another airline, results in economies of 

scale. This task rather requires the same service per aircraft, irrespective of the owning airline. 

The Commission further suggests that economies of scale, if at all, might occur at the 

invoicing level as one invoice could cover several aircraft movements and accordingly the 

airways authority might be able to save input. However, those economies of scale are 

according to the Commission negligible.
115

 Here, the efficiency discussion is again part of the 

assessment of an abuse of a dominant position. 
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With regard to quantity discounts schemes, the Commission ruled that the discounts would 

need to be connected to the quantity of a single purchase order. Only then, the ordered amount 

leads to economies of scale as distribution and delivery costs decrease.
116

 

In United Brands v Commission the ECJ considered economies of scale as a relevant 

economic factor but also recognised that economies of scale might constitute barriers to 

entry.
117

 The Commission concluded in BPB Industries plc.in the same manner that large 

economies of scale enjoyed by BPB would foreclose competitors from entry in the relevant 

plasterboard market in Great Britain.
118

 Here, the Commission referred to the efficiency gains 

within the assessment of the relevant geographic market. Further, economies of scale and 

scope enjoyed by the undertaking in connection with significant sunk cost for new entrants 

would lead to barriers to entry and indicate dominance.
119

 

In addition, network effects might constitute barriers to expansion or entry. In its Microsoft 

decision, the Commission argued that positive network externalities lead to the fact that 

almost all application software was written to be compatible with the Microsoft operating 

system due to its omnipresence in the personal computer market. The positive network effects 

led to a self-reinforcing dynamic, i.e. the more user the more software, and the more software 

the more users existed, which would hinder new businesses from entering the market.
120

 

 

3.3.3A new approach: Efficiency defence?  

While missing a clear legal exemption corresponding to the one found in Art. 101 (3) TFEU, 

it is questionable still if and how efficiencies are recognised within the application of Art. 102 

TFEU. As seen above, the Commission in its decisional practice tended to discuss the claimed 

efficiencies within the assessment of the abuse of a dominant position. Thereby, it usually 

arrived to a negative conclusion and did not consider the claimed efficienciesfurther.  

However, a look at the jurisdiction of the EU courts might give a different impression. When 

assessing rebates and premium schemes, the ECJ found them to be abusive when they go 

beyond what is necessary to achieve efficiencies or when they do not benefit to the 
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consumer.
121

This is essentially a neutral statement towards the involvement of efficiencies, as 

they can be taken into account when the conduct was necessary to achieve the efficiencies. In 

Irish Sugar,the GC found nevertheless, that also a dominant undertaking might have the right 

to pursue business interests as long as the protection of the competitive position is based on 

criteria of economic efficiency and of interest for the consumer.
122

Here, efficiency is used as a 

criterion for a valid justification. Partially, the ECJ affirmed in case of a violation of Art. 102 

TFEU a limited application of Art.101 (3) TFEU.
123

Using Art. 101 (3) TFEU for the purposes 

of a justification claim within Art. 102 TFEU would mean at least to open the strict nature of 

the provision of Art. 102 TFEU. This approach, however, has been discarded by the EU 

courts.
124

 

The preparatory works of Art. 82 EC suggest efficiency to be one of the main concerns when 

drafting the provision.
125

According to them, efficiency was to be incorporated into the 

concept of “abuse” and to be assessed jointly.
126

 

In context of the more economic approach movement, the Commission issued a Discussion 

Paper on the application of Art. 102 TFEU to exclusionary abuses.
127

 Therein, the 

Commission relies on an effects-based approach within the application of Art. 102 TFEU and 

expresses its will to take efficiency within the application of Art. 102 TFEU into 

consideration.
128

 Accordingly, in its discussion paper the Commission presents a system when 

and how possible efficiency defences are available. 

Thus, exclusionary conduct may escape the prohibition of Art. 102 TFEU, if the dominant 

undertaking can demonstrate the fulfilment of the following conditions: i) the efficiencies are 

realised or likely to be realised with the conduct in question, ii) the conduct is indispensable to 

realise those efficiencies, iii) the efficiencies benefit the consumer, and lastly iv) that 

competition is not eliminated for a substantial part of the products concerned. The 

Commission assumes that when all four conditions are met, the conduct will promote the 

competitive process, namely an improvement of products, better prices etc..
129

 The 

Commission goes on by claiming that “[T]he dominant undertaking must thus in the first 
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place be able to show that the conduct to contribute to improving the production or 

distribution of products or to promote technical or economic progress (…)”. Hereby, the 

Commission refers to the wording of Art. 101 (3) TFEU and the efficiencies named therein. 

When further explaining the second condition, it is clear that the Commission has in mind a 

proportionalitytest, in the meaning of finding out whether there are less restrictive means to 

achieve the claimed efficiencies.
130

 The third condition is based on the judgment in Irish 

Sugar and is an expression of the overall aim of consumer welfare. In order to be taken into 

account for this purpose, the Commission, unlike in its Guidelines on the application of Art. 

101 (3) TFEU, points out that efficiencies need to be timely.
131

 However, the Commission 

already here evaluates that it considers the protection of rivalry and the competitive process 

more important than possible pro-competitive efficiency gains. It is even “highly unlikely” 

that an undertaking enjoying dominance close to a monopoly-level will be able to justify its 

conduct with efficiency gains.
132

 This reveals a clear standpoint towards a negative outcome 

of efficiency claims. 

In the context of assessing predatory pricing, the Commission states that it will not consider 

an efficiency defence. Referring to the conditions set out above for exclusionary abuses, the 

Commission considers each point unlikely to be fulfilled.
133

 Accordingly, it will beequally 

unlikely for the undertaking concerned to convince the Commission of positive outcomes of 

efficiencies. 

Nevertheless, single branding obligations and rebates systems might be justified according to 

the discussion paper when meeting the four conditions set out above for exclusionary 

abuses.
134

 By providing in the following examples for indispensable rebate schemes, the 

Commission gives however the impression that an efficiency defence here is more likely to be 

successful as compared to the in essence denial of an efficiency defence for predatory pricing. 

When assessing tying and bundling conducts, the Commission points out that the market 

distorting foreclosure effect is stronger when inter alia significant economies of scale and 

network effects are present in the tied market. The Commission refers to its Microsoftdecision 
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where it already pointed out that the tying can deprive competitors of the chance to use 

network externalities through the tied costumer, leading to the dominant undertaking being 

able to tip the tied market by use of network effects, stating that “the stronger the network 

effects, the higher the likelihood of foreclosure”.
135

 However, the undertakings are able to 

raise an efficiency defence, when again the four conditions set out above for exclusionary 

abuses are met. The Commission points out that cost efficiencies in production and 

distribution are likely. Especially, when forming a new integrated product, leading to 

efficiencies, so that the two products are no longer distinct, is claimed to be a possible and 

promising defence.
136

 

Anti-competitive refusal to supply and refusal to start supply can be justified by an efficiency 

defence when the dominant undertaking, which e.g. wants to integrate in downstream 

markets, proves that the consumer benefits from the termination of supply relationship.
137

 

Here, the Commission gives no further reference or example how efficiency might be taken 

into account. This suggests the application of the four conditions as set out for exclusionary 

abuses.  

With respect to aftermarkets, an undertaking may claim an efficiency defence. The 

Commission provides examples, such as savings in production and distribution.
138

 In general, 

it is to be noted, that the Commission in its discussion paper suggests possible justifications 

and the efficiency defence to be assessed as a last point of the assessment and not as part of 

the test of an abusive behaviour. 

Other than the above mentioned Discussion Paper on the application of Art. 102 TFEU, the 

Commission furthermore formulated a Guidance Paper on the Commission´s enforcement 

priorities for the application of Art. 102 TFEU to abusive exclusive conduct by dominant 

undertakings according to which justifications are available.
139

However, the Commission first 

stresses that economies of scale and scope as well as network effects may form barriers to 

entry or expansion or lead to market foreclosure, e.g. costs resulting from network effects that 
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consumers face when switching to another supplier might constitute barriers to entry.
140

 

Despite that, the Commission announces in its Guidance Paper that it will examine claims of 

the undertaking concerned that the conduct is justified. For an efficiency defence, the 

Commission here explicitly refers to its Guidelines on the application of Art. 101 (3) TFEU. It 

accordingly demands that the following four cumulative conditions are fulfilled:  

i) “the efficiencies have been or are likely to be realised as a result of the conduct”; 

ii) ”the conduct is indispensable to the realisation of those efficiencies (…)”; 

iii) “the likely efficiencies brought about by the conduct outweigh any likely negative effects 

on competition and consumer welfare in the affected markets”;  

iv) “the conduct does not eliminate effective competition”.
141

 

When referring explicitly to the conditions set out for the consideration of efficiencies within 

the application of Art. 101 (3) TFEU, the Commission presumably seeks to avoid different 

perceptions of the efficiencies within EU antitrust law. 

The de-facto denial of an efficiency defence for predatory pricing is in accordance with the 

GC´s decision in France Télécom. There, the undertaking concerned claimed a justification 

due to economies of scale and learn effects resulting from an increased production.
142

 

However, the Commission will examine if the prices in question would lead to economies of 

scale or other efficiencies, provided that all of the four conditions are fulfilled.
143

 

 

3.4 Merger control 

 

3.4.1 General 

Efficiency is likely to be the main motive for mergers, as economies of scale and scope can be 

enjoyed in production as well as in the distribution of products. Further, economies of scope 

within the operation of the business and marketing or as a result to a pooling of research and 
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development skills are likely.
144

Questionable is however, whether and how efficiency is taken 

into account under the EUMR.
145

 

 

3.4.2 Assessment of efficiency gains 

The undertakings concerned may claim efficiencies, which will be assessed by the 

Commission within a substantial test, set out in Art. 2 of the EUMR. Art. 2 (1)(b) EUMR 

provides that: 

 

“[…] and the development of technical and economic progress provided that it is to 

consumers´ advantage and does not form an obstacle to competition.”  

 

Accordingly, two forms of efficiencies, i.e. the technical progress and the economic progress, 

can be taken into account. However, it must be of an advantage to the consumer and it must 

“not form an obstacle to competition”. This indicates the possibility for an efficiency defence, 

even though Art. 2 (1) (b) EUMR does not explicitly mention such a defence. 

Following the wording of Art. 101 (3) TFEU, Art. 2 (1) (b) EUMR provides for a trade-

offbetween the maintenance and development of effective competition on the one hand, and 

technical and economic progress on the other hand. This would lead to a two-step assessment 

under Art. 2 (1) (b) EUMR, first assessing the creation or strengthening of a dominant 

position, and secondly, weighing the efficiencies with possible anti-competitive effects of the 

merger.
146

In its Guidelines on the assessment on horizontal mergers, the Commission takes 

account of efficiencies within its assessment of a proposed merger. Accordingly, substantiated 

efficiencies claimed by the undertakings are considered if the following cumulative conditions 

are fulfilled: 

i) benefit to consumers;  

ii) merger specificity; 
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iii) verifiability
147

 

When those requirements are fulfilled, the Commission will take the claimed efficiencies 

positively into account and will declare the merger to be compatible with the common 

market.
148

 

 

3.4.3 Commission´s practice: Efficiency offence? 

Within the framework of the former merger regulation
149

,the market positioning of the 

undertakings concerned was the prevailing evaluation criterion despite the wording only 

slightly differing from the current merger regulation. Efficiencies implied an anti-competitive 

gain in market power.
150

If accordingly the result were the creation of a dominant position, 

efficiencies in the form of cost savings would constitute only performance gains, which would 

not benefit the consumer and therefore could not be taken into account.
151

At the beginning of 

the merger control, the Commission left open whether efficiencies could be decisive for the 

evaluation of mergers.
152

In Accor/Wagons-Lits, the Commission refused to take claimed 

economies of scale into account, while holding that there might even be diseconomies of 

scale. The cost reductions were however not merger-specific and a pass-on to consumers was 

unlikely as it was missing an incentive.
153

In its earlier decisional practice, the Commission 

also refused to justify mergers, which constituted a dominant position, with effects of 

rationalisation.
154

 Accordingly, efficiencies could not be taken into consideration within 

technical key industries, as they would establish a dominant position, which would even 
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impede the technical and economic progress.
155

This has often been critized as an “efficiency 

offence”.
156

 

However, the eligibility of efficiencies was not fundamentally rejected. The Commission 

nevertheless used the competitive advantages to find an establishment or strengthening of a 

dominant position and thus to prohibit the merger.
157

Also, synergy effects have been 

positively discussed by the Commission in its Saint Gobain/Wacker-Chemie/NOM decision. 

The Commission doubted here nevertheless a possible benefit for the consumer.
158

 

In addition, efficiencies have been evaluated as barriers to entry.
159

 Art. 2 (1) (b) EUMR 

distinguishes between practical and legal barriers to entry. Forms of practical impediments are 

thereby economies of scale and scope. When established businesses benefit from economies 

of scale, a newcomer must be able to achieve those, which will make the market entry more 

difficult and risky.
160

 Economies of scope due to joint marketing are also likely to become 

economic barriers to entry.
161

Economies of scale as well as network effects can further make 

market entry unprofitable. Thus, a merger is anti-competitive when new entrants will not be 

able to gain sufficient market shares.
162

 Main concerns with conglomerate mergers are 

possible market foreclosure effects due to use of the strong market position.
163

 Those 

foreclosure effects are stronger in economic sectors where usually economies of scales are 

achieved. Network effects can intensify the foreclosure effect deriving e.g. from tying or 

bundling practices.
164

 

In General Electric/Honeywell, the Commission found a bundling of complementary products 

would lead to a dominant position and therefore price benefits would occur, which in turn 

would tie the costumer to General Electric/Honeywell.
165

 The GC confirmed this finding and 

recognised the general risk connected to economies of scope. The pure abstract possibility to 

use efficiency gains to the detriment of competitors is however not sufficient to prohibit a 
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merger. Rather, it is for the Commission to prove that those bundling practices lead to an 

exclusion of competitors from the market.
166

 

In its decision in Procter & Gamble/Gillette, the Commission concluded that with regard to 

the bundling rebates scheme at issue that those were predominantly granted by the parties due 

to enjoyed economies of scale. Procter & Gamble awarded those firms the highest discounts, 

which enabled Procter & Gamble to re-transfer the scale economies. This was done by 

purchasing from the most profitable businesses at lowest possible transport costs. This is 

however harmless.
167

 

The last two decision already seem to indicate a shift in as much as efficiencies are evaluated 

in a specific economic context as neutral instead of negative. 

 

3.4.4 A new approach: Efficiency defence? 

In the context of the discussions on a new merger regulation, an explicit efficiency criterion 

was given some consideration, following the US Merger Guidelines. This should lead to the 

approval of mergers, which were threatening to impede effective competition due to a 

dominant position, but where the efficiencies would compensate the expected loss.
168

 

However, Art. 2 (1) (b) EUMR has not been amended as it constitutes according to the 

Commission a sufficient legal basis for the consideration of efficiencies.
169

 

According to recital 29 of the current EUMR, substantiated and likely efficiencies are to be 

taken into account as they might compensate the anti-competitive effects of a merger.
170

 

Questionable is, if this proclaimed policy change has been applied in practice. In 

BASF/Eurodiol/Pantochim,the merger led to a dominant position. Nevertheless, the 

Commission considered possible efficiency advantages, which would arise for the 

market.
171

In addition, in Körsnäs/AssiDomnänCartonboard, the Commission reasoned its 

clearance decision with the synergy effects resulting from economies of scope, which were 
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likely to be enjoyed after the merger. However, in this case, also countervailing buyer power 

as well as the effective competition in and outside the here relevant carton packaging board 

market were decisive.
172

 Accordingly, doubts about the actual importance of efficiencies 

remain. Likewise, in Ryanair/Aer Lingus, the Commission considered the claimed efficiencies 

resulting from the merger. The parties concerned argued with cost reductions of Aer Lingus´s 

operating costs. The Commission dismissed the claim as a general assertion and neglected 

that the merger would be of sufficient benefit to the consumer.
173

 As the merger in fact would 

have led to a monopoly situation on some routes, this in turn confirms the Commission´s view 

as set out in its Horizontal Merger Guidelines, that a merger leading to a monopoly market 

position is “highly unlikely” to be declared compatible with the common market.
174

 

In its earlier decisional practice, the Commission was with regard to conglomerate mergers 

worried about market dominance due to portfolio effects, i.e. gains in market power due to 

complementary goods or brands, resulting in barriers to entry.
175

 However, the Commission 

now finds an extensive product range completely harmless. On the contrary, this may even be 

pro-competitive and efficiency enhancing.
176

 

 

4. Conclusion 

 

4.1 Efficiency within Art. 101 TFEU 

It can be discussed whether the requirements and conditions to enjoy the exemption of Art. 

101 (3) TFEU impose a too high burden of proof on the undertakings concerned. However, it 

is hard to challenge the Commission´s approach to assess efficiency as the GC will only 

assess whether the evidence used by the Commission is reliable, accurate and contains all 

necessary information. Otherwise, the GC will not substitute the economic assessment of the 

Commission with its own assessment as it consider the complex economic assessment to be 
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the task of the Commission.
177

 Accordingly, the Commission enjoys a wide margin of 

appreciation within its assessment. 

The presentation of the above-mentioned decisional practice of the Commission implies a 

positive picture of the recognition of efficiency gains, in particular by use of economies of 

scale and scope or network effects. It has to be noted however, that by use of the second 

criterion, i.e. allowing the consumer a fair share of the efficiency gains, the Commission has a 

powerful tool to defeat efficiency claims. Accordingly, when presumably not quite convinced, 

the Commission may neglect not the existence of efficiency gains, but the necessary pass-on 

to the consumer. The second condition under Art. 101 (3) TFEU suggests a balancing of the 

positive and the negative effects of the agreement for the consumer so that the benefits at least 

outweigh the actual or potential negative impact.
178

 When or how the pass-on needs to occur 

is not specified and therefore again leaves a significant margin of discretion to the 

Commission. 

However, economies of scale and scope seem to be widely acknowledged in the decisional 

practice of the Commission, even though the specific economic terms are not often explicitly 

used. That does not harm as long as the Commission carries out the underlying economic 

assessment of the efficiencies. Nevertheless, it might be questionable if a missing proper 

economic language as used in their Guidelines on the application of Art. 101 (3) TFEU might 

derive from a missing proper economic assessment. 

The more economic approach proclaimed by the Commission nevertheless led to a change in 

the assessment: Older case law shows a formalistic approach to Art. 101 (1) TFEU and a 

broad role of Art. 101 (3) TFEU, meaning that a balancing of positive and negative effects 

was likely conducted under Art. 101 (1) TFEU. This reflects an integrated approach as 

efficiency partly already was taken into account within the assessment of Art. 101 (1) TFEU. 

Contrary, in its more recent decisions the Commission seems to conduct the weighing of pro- 

and anti-competitive effects under Art. 101 (3) TFEU. This reflects the structure of Art. 101 

TFEU, stating first the prohibited behaviour and then in Art. 101 (3) TFEU a legal exception, 

quasi an “efficiency defence”. Further, it suggests a broader recognition of efficiencies under 

an extended assessment within Art. 101 (3) TFEU. 

 

4.2 Efficiency within Art. 102 TFEU 
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The Discussion Paper on the application of Art. 102 TFEU as well as the Guidance Paper on 

the Commission´s enforcement priorities in applying Art. 102 TFEU suggest that the 

Commission is trying to apply the more economic approach also within the control of abuses 

of dominant positions. Problematic is however, that the wording of Art. 102 TFEU does not 

provide for a base for an efficiency defence. Accordingly, the concept of Art. 102 TFEU 

allows only for a one-step assessment. This means in turn that possible advantages such as 

efficiencies would have to be assessed by the Commission directly within the usual 

assessment of Art. 102 TFEU.
179

 

Both the Discussion Paper and the Guidance Paper however seem to indicate an 

economisation of the assessment as efficiency is to be considered. Yet, the decisional practice 

and case law does not suggest a positive evaluation of an abusive behaviour under an overall 

economic analysis. Likewise, a rule of reason approach has not been established. The quasi 

exclusion of an efficiency defence for predatory pricing shows the narrow limits of a possible 

justification. Dominant undertakings will be unlikely to fulfil the four cumulative 

requirements set out, which again raises doubts about the practical importance of the 

efficiency defence. Also, the justification through efficiency provided in Art. 101 (3) TFEU 

represents a major impediment for dominant undertakings. Therefore, it is questionable if 

those narrow possibilities of efficiency defence are compatible with the aim of a more 

economic approach.
180

 

Nevertheless, this already suggests the existence of an emerging concept of objective 

justification within Art. 102 TFEU. Still, a clear theoretical framework is missing as the 

language used by the EU courts seems vague. The ECJ nevertheless seems to accept a 

justification of abusive behaviour following the approach in Art. 101 (3) TFEU.
181

 In Post 

Danmark the ECJ stated that the conduct of price discrimination might be justified by 

efficiency gains. Therefore, those efficiency gains must be likely to counteract anti-

competitive effects. They must be brought about as a result of the conduct in question, the 

conduct must further be necessary for the achievement of those efficiency gains and lastly, it 

must not eliminate effective competition.
182

 This assessment is adopted from the conditions 

set out in the Commission´s Discussion Paper and Guidance Paper on Art. 102 TFEU, albeit 

in a different order. 
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Akin suggests a modern approach to the assessment of Art. 102 TFEU, being thereby fully in 

line with the more economic approach.Accordingly, the cumulative conditions necessary to 

find an abuse of a dominant position under Art. 102 TFEU would be: i) exploitation, ii) 

exclusion and iii) lack of increase in efficiency. Thereby, the application of Art. 102 TFEU 

would come closer to its actual nature and intended use in the preparatory works, as well as 

with one of the proposed aims of EU competition law, i.e. economic efficiency.
183

 

Critics of the Commission claim that the Commission still adopts a formalistic-approach to 

the application of Art. 102 TFEU instead of one being based on economics despite the 

intentions. Consequently, there might have been business practices prohibited which did not 

or even could not have a negative effect on the consumer welfare.
184

 For a fact, there is yet to 

be an Art. 102 TFEU case in which the conduct has been justified on efficiency grounds.
185

 

After all, a change has to be noted. Even though Art. 102 TFEU does not entail an exemption, 

the Commission and the EU courts tried and presumably continuously try to make the 

application of Art. 102 TFEU more flexible on an ad-hoc basis by use of objective 

justifications and the efficiency defence. 

 

4.3 Efficiency within the EUMR 

Yet, efficiencies have not been given particular importance within the competitive assessment 

of a merger nor have they been a decisive reason for clearance. Therefore, it remains doubtful 

whether an efficiency defence will ever be successfully invoked under the EUMR.
186

 

However, under the old merger regulation No. 4064/89, efficiencies have most likely been 

used by the Commission as a reason to prohibit the merger in the sense of an efficiency 

offence. They would only strengthen the market position of the respective undertakings and 

due to missing competitive pressure there would be no incentive to pass-on any efficiency to 

the consumer. 

The new EUMR and the Horizontal Merger Guidelines however do not resolve this problem. 

Especially the proof and verification of efficiency gains as well as of the consumer pass-on 

will remain a difficult task for the undertakings concerned in the future. No merger has been 
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cleared due to an efficiency defence.
187

 The introduction of the Guidelines on the assessment 

of non-horizontal mergers in 2008 provides a slightly more positive picture. The Commission 

herein states that vertical mergers are less likely to impede effective competition than 

horizontal mergers. Moreover, vertical and conglomerate mergers would even be able to lead 

to significant efficiencies, which may be pro-competitive.
188

 This implies a positive approach 

for the recognition of efficiencies and provides a margin for the undertakings concerned to 

claim an efficiency defence. Nevertheless, as seen above, recital 29 of the EUMR demands 

the recognition of efficiency also within the assessment of horizontal mergers. The 

Commission´s concerns formulated in both its guidelines with regard to efficiencies being 

likely to form market entry barriers, however, indicate still the practice of an efficiency 

offence within the merger control. 

 

4.4 Overall conclusion and outlook 

The foregoing research shows that the use of economies of scale, economies of scope and 

network effects can involve significant cost savings. They can lead to lower prices, new and 

improved goods and accordingly to a benefit for the consumer. Therefore, efficiencies are 

able to increase the consumer welfare standard. The Commission tries to take this into 

account within its new economic approach. This new approach, set down in various 

guidelines and guidance papers, enables undertakings to claim efficiencies within the 

assessment of mergers, abuses of a dominant position as well as in the assessment of 

competition restrictions within Art. 101 TFEU. The general approach towards a consideration 

of efficiency leads to the possibility of a case-by-case analysis of the respective relevance of 

efficiency. 

The Commission names productive efficiencies such as the economies of scale and scope in 

various decisions. Thereby, it can be noted that the assessment of efficiencies within the 

prohibition on cartels, Art. 101 TFEU, and within the merger control are very similar. The 

Discussion Paper on Art.102 TFEU and ultimately the Guidance Paper on Art. 102 TFEU 

enable the recognition of efficiency also within the control of abusive behaviour. The 

intention towards a stronger consideration of efficiencies is recognisable. Within the merger 

control, more recent decisions show a positive development concerning the recognition of 

productive efficiencies. Within the context of the cartel prohibition, also older cases show 
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already that efficiency were of influence. This, however, derives from the legal exemption 

within Art. 101 (3) TFEU.The discussion of a possible efficiency defence for abusive 

behaviour according to Art. 102 TFEU is however new. Especially here, it remains to be seen 

to what extent efficiency will be actually of influence and if the Commission will meet its aim 

of the more economic approach.  

In general it can be concluded, that efficiencies were partly positively taken into account 

within the assessment of Art. 101 (1), (3) TFEU.The role of efficiency within Art. 102 TFEU 

is yet not clear as the Guidance Paper formulated by the Commission is relatively new and 

only further case law will provide some clarity. With regard to mergers, efficiencies are taken 

into account within an integrated approach as part of the overall assessment of the proposed 

merger. The Commission nevertheless tends to evaluate efficiencies negatively, thereby using 

them as a reason to prohibit the merger.The reluctance however to take efficiencies in general 

positively into account will also result from the difficulty to quantify the claimed efficiencies. 

Economic models are able to a certain extent to foresee possible outcomes; the actual possible 

amount of efficiency is nonetheless not precisely ascertainable. In particular, efficiency gains 

resulting from R&D are especially hard to identify, as innovations often involve a long period 

until reaching market maturity and they bear the risk of not meeting consumer demands. It has 

been shown that the Commission enjoys a wide margin of discretion when assessing 

efficiency. However, as the GC´s judgment in General Electric/Honeywell shows, the pure 

abstract possibility to use efficiency gains to the detriment of competitors is not sufficient to 

prohibit a merger. It was for the Commission to prove that those bundling practices lead to an 

exclusion of competitors from the market. Accordingly, also the Commission is restricted in a 

way that it will have to reason its decision carefully. 

This leads to another consideration with respect to the capability of examining the economic 

background of a conduct. The research study shows that efficiencies require a certain 

economic understanding of the theory and the respective market situation. Again, as the 

Commission only sometimes uses economic language, this suggests that a fully proper 

understanding of the relevant theory is missing.  

Further, due to the implementation of Regulation 1/2003 and the therewith-introduced 

“decentralisation” of EU competition law will involve the risk, that national competition 

authorities, being now also able to assess cases in certain circumstances, will as well have to 

apply the more economic approach. However, presumably, also those authorities miss a 

proper understanding of the economic theory. They will be depended on a more detailed 
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guideline set out by the Commission. Until then they will most likely be orientated towards 

the Commission´s decisional practice. 

Nonetheless, it is for the undertakings concerned to verify the claimed efficiency. The 

requirements imposed on them by the various guidelines and guidance papers are enormous. 

Therefore, it is actually highly unlikely that undertakings, especially within the merger control 

but also within the control of abusive behaviour, will be able to convince the Commission.   

The above considerations therefore lead to the conclusion, that it remains questionable if a 

certain conduct or merger will be justified by efficiencies. By setting such high requirements 

however the Commission might not sufficiently consider the economic theory. It is after all 

competition, which is the long-term driver of efficiency and innovation. Again, not only 

welfare but also economic efficiency should accordingly be of influence for the applied 

competition policy. 

However, the Commission made its point of view rather clear when it said in its Mastercard I 

decision, that it will not be persuaded “by economic theory alone”
189

. 

Nevertheless, with regard to the promotion of efficiency and consumer welfare as well as 

competition within the common market, and the interrelation between those terms just 

mentioned, a more improved consideration of efficiency, based on sound knowledge, and 

accordingly a lowering of the high assessment criteria are favourable. 
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