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Summary

Unaccompanied minor (UAM) refugees are amongst the most vulnerable persons within the refugee
population. International human rights law, under refugee conventions and children’ rights
instruments, provides protection for this category of children, both at the international and regional
levels in Africa.

Even though the refugee conventions do not define who is an UAM refugee, and his/her protection,
it is acknowledged by the children conventions under the principle of non-discrimination, as a
refugee child and as a child deprived of his/her family environment.

The development of ‘identity rights’ in international law is pushing for the enforcement of the
human rights protection for UAM refugees. This category of rights has been falling under the scope
of the State sovereignty before being integrated within civil and political rights. However, there is
nowadays a need to develop ‘identity rights’ as a separated category due to the constant
globalization of societies and the nature of the relation between States and individuals, especially
for refugees.

The thesis aims to demonstrate that the implementation of identity rights of UAM refugees will put
into place the human rights framework they are entitled to. Indeed, recognizing the person’s identity
and providing identity papers will support the development of policies for the protection of
unaccompanied children.

The implementation of the protection remains limited in African States, as demonstrated in the
thesis through the examples of Cameroon, Chad and Kenya. However, the role that identity rights
are currently having and their future impact is acknowledged, as well as the effective tool they
represent.

The protection of UAM refugees is an international obligation for States that ratified international
human rights law conventions, and shall become a priority.
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1 Introduction

1.1 Background

The experience with victims, survivors and perpetrators turns any legal knowledge into new
perspectives. The meaning of protection, the meaning of implementation and the meaning of law
itself are a daily issue when dealing with extreme situations.

Working with asylum seekers and refugees pushes limits: torture, rape, human trafficking, conflicts,
pain, violence, struggle and death.

Death is often referred by refugees as a solution that is better than a traumatic and destroyed life.
The living conditions of refugees, as well as the trauma of the flight, create a very complicated
situation for those persons. The lack of a recognized status by the authorities in some African
countries is problematic. Giving protection is not only about determining that a person is a refugee.
It is much more than that. A refugee does deserve to live in dignity and see his/her human rights
respected under international law. The refugee is not only under a 'régime de tolerance' in the
country of refuge. The 1951 Convention relating to the Status of Refugees (1951 Convention) aims
to give an international protection for refugees not vis-a-vis their country of origin but the country
where they are?.

The meaning of protection is broad as it includes all the provisions which secure the rights of the
refugees as an individual, according to international human rights law and the relevant treaties and
conventions®, and identity rights, including the preservation of the identity itself, are part of it.
Indeed, issuing identity document for a refuge may develop a better access to other rights such as
education, housing, health, securities and work. This central idea of the thesis can be summarized as
followed:

Within refugees, children are part of the most vulnerable persons. As stated by United Nations
Children’s Fund (UNICEF):

1 Translation: Regime of tolerance. Antonio Fortin uses the French words in his article ‘The meaning of ‘protection’ in
the refugee definition’, 12:4 International Journal of Refugee Law (2001).

2 Antonio Fortin, ‘The meaning of 'protection’ in the refugee definition’, 12:4 International Journal of Refugee Law
(2001).

3" UNHCR, Evaluation and policy analysis Unit, Meeting the rights and protection needs of refugee children (May
2002), pp.63-64.



“Refugee children are amongst the most vulnerable groups in the world — for example, UNHCR points out that
they are disproportionately likely to be victims of sexual abuse or military recruitment (...). 4Many refigee

children will carry no document.””

Unaccompanied minor (UAM) refugees are more vulnerable because of the absence of family
members acting for their protection; they are confronted to obstacles such as loneliness, traumas,
exploitation, poverty, violence, abuses, mistreatments, forced recruitment, child labour; denial of
rights, diseases, discrimination and death.¢

The report of the Secretary General on ‘assistance to unaccompanied refugee minors’’ released in
2005 acknowledges the risks UAM refugees are confronted to and the need of protection against:

“[m]ilitary recruitment, sexual exploitation, abuse and violence, forced labor, irregular adoption,
trafficking, discrimination, and lack of access to education and recreational activities.”

Representing two to five per cent of the worldwide refugee population® and being amongst the most
vulnerable persons in the refugee population, UAM refugees have human rights under international
law and their rights must be respected and enforced.’

1.2 Scope of the Study

Only UAM refugees are integrated within the study. It means that asylum seekers or migrants will
not be considered.

The thesis is only focusing on refugees, as persons who have a recognized status under international
law, and that this status is calling for protection. Migrants and asylum seekers do not meet the same
legal definition than refugees; consequently, they are not integrated. "°

4" UNICEF, Implementation Handbook for the Convention for the Rights of the Child, fully revised edition (2002),
p.309.

5"UNICEEF, ibid., p.312.

6 The preamble of the United Nations (UN) General Assembly Resolution 58/150 assistance to unaccompanied minor
refugees, adopted by the General Assembly of the United Nations under the fifty-eight session of the Assembly states
that: ‘Unaccompanied refugee minors are amongst the more vulnerable persons and the most at risk of neglect,
violence, forced military recruitment, sexual assault, abuse and vulnerability to infectious disease (...) and therefore
require special assistance and care.’

7 Report of the Secretary General on unaccompanied refugee minor UN GA resolution 58/150.

8"UNHCR, Guidelines on Protection and Care of Refugee Children (1994), p.124.

9" Ressler et al,.Unaccompanied Children (Oxford University Press, New York, 1988), p.282.

10 However, it shall be noted that the protection of UAM asylum seekers was emphasized by the Report of the UN
Secretary General, assistance to unaccompanied and refugee minors (2005): “The high number of unaccompanied (...)
children who disappear from reception facilities or during the asylum procedure. (...) Up to 30 per cent of these
disappearances could be related to human trafficking.”, para. 49.



The thesis is focusing on the legal protection of UAM refugees. A multidisciplinary approach
(social, psychological and medical aspects) is not launched because it would require an extensive
study of those factors, the involvement of professionals and a long-term study that is not possible to
put into place at this level of research.

The choice to focus on children, and especially on UAM, is due to the fact that this category of
persons is more vulnerable to harmful practices. Childhood is the time when physical and mental
developments occur and when the identity is built."" Hence, a proper environment and structure is
needed for the well-being of the child, including food, health, security, education, love and
securities. The lack of involvement for the protection of UAM refugees may lead to serious
damages for the children, his/her current situation and future, both on a short-term and long-term
period. Their needs are important and involve daily issues.

Moreover, the United Nations High Commissioner for Refugees (UNHCR) has stated in June 2010
that ‘topics such as the situation of unaccompanied minor children (...) have been placed at the top

of the humanitarian response agenda.’'

The central idea of the thesis is that identity rights are the new scope of ‘the right to have rights’.
Indeed, a legal and recognized status allows a refugee to access services such as education, health,
housing or work. This is one of the best means to protect a person from abuses and assess his/her
security in the country of refugee.

Africa is the regional limitation. Today, 22 percent of the world refugee population is living on this
continent, and their situation is precarious. 6 out of 10 refugees in Sub-Saharan Africa do live in
refugee camps', and the protection of UAM refugees, in refugee camps or urban areas, is generally
not set as a priority. '

1.3 Legal Perspective

The thesis is looking into the international legal instruments for the protection of UAM refugees
and using reliable sources of information.

The concerned international law instruments are the 1951 Refugee Convention relating to the Status
of refugees, the 1969 OAU Convention governing the specific aspects of refugee problems in
Africa, the 1989 Convention on the Rights of the Child and the 1990 African Charter on the rights
and welfare of the child.

11 Eva Segerstrom, Focus on refugee children: a handbook for training field refugee workers in social and community
work, (Rddda Barnen, Vixjo, 1995), p.16.

12" UNHCR, 2009 Global Trend: refugees, asylum seekers, returnees, internally displaced and stateless persons (June
2010) available at: <http://www.unhcr.org/4c11f0be9.html>, visited on 6 May 2011.

13" UNHCR, supra note 12.

14’ For further information, see Chapter four of the thesis.


http://www.unhcr.org/4c11f0be9.html

Choice was made to focus on the documents exposed in the paragraph supra because of their
relevance for the study. Moreover, they are lex specialis, providing key-elements for the protection
of UAM refugees.

1.4 Research Question and Methodology

The research question to be discussed is how can the effectiveness of the protection of UAM
refugees present on the territory of any African Union member State be improved through the
recognition and enforcement of identity rights as provided by the international conventions? Are
identity rights a means to enforce other human rights protecting UAM refugees?

The methodology includes a legal analysis and an empirical method.

The applicable norms are identified and analyzed. Legal instruments at the regional and
international level are used.

Legal literature, books, reports and available electronic sources do constitute the core of the
research tools.

The research of field situations and practices involves contacts (emails) with UNHCR staff in field
offices and with NGOs. It also includes readings of international organizations and NGOs’
published reports.

1.5 Structure

The thesis is structured in three chapters.

The first chapter focuses on international provisions for the protection of UAM refugees. The
second chapter looks into the existence of identity rights under international law. The third chapter
is about case studies of the central role of identity rights in countries of refuge.

1.6 Note on terminology

According to the international recognized definition provided by legal norms and the doctrine, an
UAM refugee is a child who is separated from both parents and is not being cared by an adult who,
by law or custom, is responsible to do so."> However, it shall be added that an UAM refugee is not
inevitably an orphan; consequently, the word “unaccompanied” is preferable, as it does not include
any implications regarding the causes of the separation and the existence of parents. '

An UAM child is different from a separated child. A separated child is also separated from both
parents and legal or customary care giver, but is still accompanied by an adult relative.

International law acknowledges that a child is a human being below the age of eighteen years. "’

15" UNHCR, supra note 8, Chapter 10 Unaccompanied Children, p.121 and Report of the Secretary General of the
United Nations on the resolution 58/150 assistance to unaccompanied refugee minors, para.l.

16"Ressler,et al., supra note 9.



Identity papers refer to any document that is giving a legal and recognized status to the person. It
can be an identity card, a passport, a birth certificate or a residence permit. A refugee card may be
an identity document in some countries, if guaranteed by the State authorities.

However, identity rights are not limited to this narrow aspect.'®

17" Convention on the Rights of the Child (1989), article one and African Charter on the Rights and Welfare of the
Child (1990), article two.

18" For further information, see Chapter three of the thesis.



2 International Law and Unaccompanied
Minor Refugees

The chapter two aims to introduce the international norms for the protection of unaccompanied
minor refugees, namely international refugee law and international law for the protection of the
child. It determines the normative framework for the protection of UAM refugees through a
presentation and analysis of the provisions.

2.1 Unaccompanied Minor Refugees and International
Refugee Law: the Refugee Definition

The definition of a refugee under international and regional law is provided by legal instruments.
The following sub-chapters will answer questions such as who is a refugee? Are refugee children
included within those definitions? What about UAM refugees?

2.1.1 The 1951 Convention and its 1967 Additional Protocol
relating to the Status of Refugees

At the international level, article 1 A (2) of the 1951 Convention relating to the Status of Refugees
(1951 Convention) defines a refugee." The definition gives five criteria for the application of the
refugee status to a person who seek asylum. If the person has a well-founded fear of persecution and
fall under the scope of one of the five grounds of persecution as the State cannot or will not provide
a protection, he or is she obtaining the refugee status. The definition does not make a difference by
gender, between women and men®, neither has a geographical approach.?' The geographical scope
of application is only limited to the will of the States to ratify the instrument.

19 Article 1A(2) of the 1951 Refugee Convention (English version) : “the term refugee shall apply to any person
who : (...) as a result of events occurring before 1 January 1951 and owing a well-founded fear of being persecuted for
reasons of race, religion, nationality, membership of a particular special group or political opinion, is outside the
country of his nationality and is unable or, owing such a fear, is unwilling to avail himself of the protection of that
country; or who, not having a nationality and being outside of the country of his former habitual residence as a result of
such events, is unable or, owing such fear, is unwilling to return to it.”

20" The lack of references to the feminine gender in the definition of the English version of the 1951 Convention was
criticized by Heaven Crawley, Refugee and Gender : Law and Process (Jordan Editions 2001), pp.4-6.

But it shall be added that the French version of the 1951 Convention relating to the Status of Refugee states that a
refugee is “une personne” (feminine word).

21" Before the 1951 Convention relating to the Status of Refugee was adopted, legal documents sui generis for the
protection of persons from a specific nationality or origin were adopted, such as the 1938 Convention concerning the
Status of Refugees coming from Germany.

See Guy S. Goodwin-Gill, The refugee in international law (Oxford University Press, New York, 2" Edition, 1996), p.4.



The temporal limit is included in the definition of what is a refugee in the 1951 Convention. By
stating that only events that happened before 1 January 1951 are concerned, the legal instrument
looks into the past events but does not take into consideration the future refugees. However, the
1967 Protocol relating to the Status of Refugees states in its article 1(2) that “the term refugee shall
(...) mean any person within the definition of the Convention as if the words “as a result of events
occurring before 1 January 1951 and...” and the words “...as a result of such events”, in article 1 A
(2) were omitted”. It suppressed the temporal limit.

It also has to be noticed that neither the definition of the 1951 Convention nor the text of the 1967
Additional Protocol do make a differentiation between adults and children. There is no special
definition applying for children refugees, neither for UAM children.

The United Nations Conference that adopted the Refugee Convention had stated that “the protection
of refugees who are minors, in particular unaccompanied children and girls” * is important. Even
though the difference is not integrated within the definition, it was taken into consideration from the
beginning of the international concern that there should be a specific and appropriate approach for
children because of their need for protection. However, this has no legal effect.

To conclude, the 1951 Convention and its 1967 Additional Protocol state that an UAM refugee is a
person who has a well-founded fear of persecution based on recognized ground(s), and is not in a
situation where he/she can get the protection of the State of origin. Therefore, he/she is in need of
protection in the country of refuge.

2.1.2 The OAU Convention governing the Specific Aspects of
Refugee Problems in Africa

At the regional level of the African continent, article 1(1) of the Organization of African Unity®
Convention (OAU Convention) gives the definition of a refugee.** This definition is similar to the
one given by the 1951 Refugee Convention.

However, article 1(2) of the OAU Convention does extend the definition by stating that:

“The term 'refugee' shall also apply to every person who, owing to external aggression, occupation,
foreign domination or events seriously disturbing public order in either part or the whole of his country
of origin or nationality, is compelled to leave his place of habitual residence in order to seek refuge in
another place outside his country of origin or nationality.”

22 UN Treaty Series, Vol.189, p.37 Excerpts from the final act of the united nations conference of plenipotentiaries on
the status of refugees and stateless persons in Wendy Ayotte, Separated Children coming to Europe ( Save the Children,
London, 2000), p.27.

23" The Organization of the African Unity was replaced by the African Union in 2002.

24 Article 1(1) of the OAU Convention governing the specific aspects of refugee problems in Africa : « the term
“refugee” shall mean every person who, owing to well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, is outside the country of his nationality and is
unable, or owing to such fear, is unwilling to avail himself of the protection of that country, or, who, not having a
nationality and being outside the country of his former habitual residence as a result of such events is unable or, owing
such fear, is unwilling to return to it.”



This is what is called the principle of the “mandat élargi” (extended mandate) as it extends the
“traditional” definition of a refugee to a broader scope. A person shall be a refugee when falling
under the scope of the mandat élargi, which creates a change compared to the 1951 Convention.
The OAU Convention acknowledges that a person left his or her country because of a general
factor, a conflict or a coup d'état, even though no personal harm exists and that the persons have no
direct fear of persecution. The situation of the country has a 'priority' on the status of fear of the
refugee.”

If compared to the 1951 Convention and its 1967 Additional Protocol, the OAU Convention does
also not make a difference by gender, age, geographical or historical scope of application. It has a
regional aim regarding the situations that occurred and are still occurring in Africa. Indeed, one
third of African States have been confronted to large-scale political violence or war since their
independence, without counting the military coups and other assassinations.?® Therefore there is a
special need of protection for persons who left their country of origin because of those events.

The OAU Convention does not differentiate, in the definition, an adult refugee from a child refugee
even though it aims to take into consideration the specific needs of African refugees. The existence
of multiple refugee children on the continent and their vulnerable situations is not addressed.?’

To conclude, the 1969 OAU Convention defines a UAM refugee as a person who has a well-
founded fear of persecution on given ground(s) and cannot beneficiate from the protection of his/her
State of origin, or as a person who had to leave his/her place of residence because of serious
disturbances. Therefore, protection shall be offered in the country of refuge.

2.2 Unaccompanied Minor Refugees and International
Children Law

Even if UAM refugees do not benefit from a separate definition under refugee law, international
children law acknowledges their existence and needs. Consequently, this sub-chapter aims to
determine what are the relevant articles under the children’s conventions and what do they provide?

25 Joe Oloka-Onyango, ‘Human Rights, the OAU Convention and the Refugee Crisis in Africa : forty years after
Geneva’, 3:3 International Journal of Refugee Law (1991)

26 Alfred Nhema and Paul Tiyambe Zeleza, The roots of African conflicts - the causes and costs (Ossrea Edition,
Addis Ababa, 2008), p.36

27 Julia Sloth-Nielsen (ed.), Children's rights in Africa: a legal perspective (Ashgate Publishing Limited, Hampshire,
2008), p.184.



2.2.1 Unaccompanied Minor refugees and the Convention on the
Rights of the Child (1989)

2.2.1.1 Articles of the CRC

There are two articles that are especially relevant for the protection of UAM refugees in the
Convention in the rights of the child (CRC). article 22 refers to the refugee child, while the article
20 refers to unaccompanied children regardless of their status.

2.2.1.1.1 Article 20 of the CRC: Refugee Child

Article 22(1) of the CRC states that:

“States Parties shall take appropriate measures to ensure that a child (...) who is considered as a refugee
(...), whether unaccompanied or accompanied by his or her parents or by any other person, receive
appropriate protection and humanitarian assistance in the enjoyment of applicable rights set forth in the
present Convention and in other international human rights or humanitarian instruments to which the

>

said States are Parties.’

This provision represents a specification of article two of the CRC that prohibits discrimination. *

The fact that the principle of non-discrimination is repeated in the first paragraph of the article 22 is
emphasizing the specific sensitivity of refugee children to be subjected to discriminatory treatment
in the country of refuge. Indeed, refugee children may be limited in the opportunities they should
meet in the host country, such as the access to education, healthcare and proper housing.

UAM refugees are integrated within the article, as well as accompanied minors, but the provision
does not take into consideration the needs of UAM refugees as persons without support from family
members and who may be exploited by any person. UAM refugees are very sensitive to abuses,
mistreatments and violence in the country of refuge, because of the lack of protection coming from
a safe environment. The issue of discriminatory treatment in the protection and assistance is
different whether a child is accompanied or unaccompanied, and this aspect has not been taken into
account by article 22(2).

Article 22(2) of the CRC adds that:

“States Parties shall provide cooperation in any efforts by the United Nations and Non-Governmental
organizations (...) to protect and assist such a child and trace the parents or other members of the
family of any refugee child in order to obtain information necessary for reunification with his or her
family. In case where no parents or other members of the family can be found, the child shall be accorded
the same protection as any other child permanently or temporarily deprived of his or her family
environment for any reason, as set forth in the Convention”

28" Article two of the CRC: 1. States Parties shall respect and ensure the rights set forth in the present Convention to
each child within their jurisdiction without discrimination of any kind, irrespective of the child's or his or her parent's or
legal guardian's race, colour, sex, language, religion, political or other opinion, national, ethnic or social origin,
property, disability, birth or other status. 2. States Parties shall take all appropriate measures to ensure that the child is
protected against all forms of discrimination or punishment on the basis of the status, activities, expressed opinions, or
beliefs of the child's parents, legal guardians, or family members. (for further information, see sub-paragraph 2.3.2 of
the thesis)



It refers to the cooperation of the State with the UN and non governmental organizations (NGOs) to
ensure that the child may be reunified with his or her family. The cooperation of the State with other
agencies aims to have a transnational action when necessary, especially for the Tracing procedure®.
Indeed, this procedure needs to be launched from the country of refuge, but includes researches in
the country of origin in order to determine where the family of the child is located. Furthermore, the
family members may also be displaced within the country or even may have moved to another
country. Therefore the Tracing process requires a network that is crossing borders and has the tools
to start an effective research. State Parties need the support of the UN and NGOs to implement this
obligation.

However, the article does not include a reference to the issue that family reunification may not be a
solution preferable for the refugee children, including UAM refugees. The Tracing procedure means
that the person is known to be in a specific country of refuge and that this information will be
spread. It can be dangerous if the child is still looked for by the agents of persecution, e.g. victims
of human trafficking who obtained the refugee status may be at risk to be caught by the trafficking
network.*® Furthermore, family members may be the agent of persecution of the child, or they may
be linked to the persecution and it could represent a danger for the child to be reunified with any of
them. In those cases, the provision of article 22(2) on the Tracing procedure is not applicable.

As emphasized by the UNICEF:

“Family reunification should not be used as a justification for acting against the child's best interest (...)
even action to trace the family members may inadvertently endanger children or their families by

inappropriately breaching confidentiality. 31

2.2.1.1.2 Article 20 of the CRC: Child Deprived of his/her Family Environment

The Convention ensures that the dignity of the refugee child is ensured through a minimum
standard if no parents or other members of the family are found through the Tracing procedure, or
if, as already stated supra but not provided by the article 22(2) of the CRC, this procedure does
represent a danger for the refugee child.

Article 20 of the CRC provides that:

1. “A child temporarily or permanently deprived of his or her family environment, or in whose own best
interests cannot be allowed to remain in that environment, shall be entitled to special protection and
assistance provided by the State.

2. States Parties shall in accordance with their national laws ensure alternative care for such a child.

29" For more information on the family reunification process and the role of the ICRC (as an example of an
organization dealing with this issue), check: http://www.icrc.org/eng/what-we-do/reuniting-families/index.jsp (accessed
20 May 2011).

30" Information obtained when being an UNHCR intern from 1 March 2010 to 31 August 2010 in Rabat (Morocco).

31"UNICEF, supra note 4, p.312.


http://www.icrc.org/eng/what-we-do/reuniting-families/index.jsp

3. Such care should include, inter alia, foster placement, kafalah or Islamic law, adoption or if necessary
placement in suitable institutions for the care of children. When considering solution, due regard shall be
paid to the desirability of continuity in a child's upbringing and to the child's ethnic, religious, cultural
and linguistic background.”

The responsibility remains on the State to provide a proper protection and assistance to any child
who has been deprived from his/her family environment. This provision is regardless of the status
of the child; the principle of non-discrimination applies.

However, finding an alternative care for the child is creating problems when dealing with refugee
children. Indeed, the need to protect the child's background is more complicated. Since the child is a
refugee, the only possibility to enforce this provision is to put the child within his/her community.
As stated earlier, the community may represent a danger if the child is exploited as a domestic
servant, he/she may be selling illegal products and engaged in illegal activities or he/she may be
sexually abused™®.

To conclude, the provisions of the CRC for the protection of UAM refugees meet limits in their
implementation because of the child history, needs and situation. However, it offers a general
framework for the development of effective policies by the State parties.

2.2.1.2 General Comment of the Committee on the Rights of the Child (2005)

The Committee on the rights of the child published a General Comment no. 6 on “the treatment of
unaccompanied and separated children outside their country of origin” in 2005.

The General Comment is a soft law norm but as it is a complementary document to the CRC it was
integrated in this part of the thesis to facilitate the understanding of the link between the Convention
and the protection of UAM refugees.

General Comment no.6 presents what provisions shall be applied for the protection of this category
of children. It bases its analysis on the principle of non discrimination.*® It only includes the
principle of the best interest of the child (article three), the right to life (article six) and the right to
participation (article 12). It emphasizes the need to appoint a legal guardian or representative for the
child, the issue of care and accommodation arrangement, the access to education, the right to an
adequate standard of living and the right to health. It takes into consideration the prevention of
exploitation. Finally, it considers the durable solutions that are available for the child.

General Comment no.6 does not specifically concern children refugees but unaccompanied children
in general. It gives a better approach of the content of the Convention for this category of children
and the implementation of the provisions for the States parties.

32" Information obtained when being an UNHCR intern from 1 March 2010 to 31 August 2010 in Rabat (Morocco).

33" General Comment no.6 on the treatment of unaccompanied and separated children outside their country of origin

(2005), <http://www2.ohchr.org/english/bodies/crc/comments.htm>, visited on 13 April 2011.

34" For further information, see sub-chapter 2.3.2 of the thesis.


http://www2.ohchr.org/english/bodies/crc/comments.htm
http://www2.ohchr.org/english/bodies/crc/comments.htm

General Comment has no binding effect but pushes for States to have a focus on the protection of
unaccompanied and separated children outside of their country of origin, including UAM refugees,
outside of the provisions of articles 20 and 22 of the CRC.

2.2.2 Unaccompanied Minor Refugees and the African Charter on
the Rights and Welfare of the Child (1990)

At the regional level, the African Charter on the Rights and Welfare of the Child (African Charter or
ACRWC) do provide articles for the protection of UAM refugees. The ACRWC adopts the same
approach than the CRC by having an article on refugee child and one article on children deprived of
their family environment. A comparative analysis is done between the CRC and the ACRWC as it is
interesting to determine what impacts the differences have for the protection of UAM refugees.

2.2.2.1 Article 23 of the ACRWC: Refugee Child

The African Charter contains a provision on refugee children. Article 23 of the OAU Convention
concerns refugee children and is almost similar to article 22 of the CRC.

However, some differences can be found. Indeed, the CRC defines an unaccompanied refugee as a
child who is not accompanied by “any parent or any other person”** while the ACRWC defines him
or her as being unaccompanied by “parents, legal guardians or close relatives.”* The ACRWC has a
narrow view of what person should be with the child in order to determine if he or she is an
unaccompanied refugee.

As stated in the introduction of the thesis, the UNHCR refers to an UAM refugee as a child who is
separated from both parents and is not being cared by an adult who, by law or custom, is
responsible to do so.”” The main problem is the definition and attribution of the status of UAM
refugee to a child.

In my opinion, article 22(1) of the CRC is not realistic because migrants and/or other refugees
usually accompany a child who travelled from his/her country of origin to the country of refuge
during the journeys. On most of the migration routes, it is not possible to travel alone without a
smuggler and/or a group of persons because of securities issues, border controls, or crossing
difficult areas such as deserts.*® Being accompanied by ‘any other person’ will happen is almost all
cases.

The ACRWC approach is closer to the UNHCR definition and does put limits to persons known by
the child and who correspond to a usual living environment; consequently if none of those persons
is accompanying the child, there is vulnerability and a need for protection.

35" Article 22(1) of the CRC.

36" Article 23 of the ACRWC.

37 UNHCR, supra note 8, Chapter 10 Unaccompanied Children, p.121

38" Information obtained when being an UNHCR intern from 1 March 2010 to 31 August 2010 in Rabat (Morocco).



Furthermore, the ACRWC in the article 23(2) establishes the obligation for States to cooperate with
“international organizations” while the CRC describes that States shall cooperate with “the United
Nations and other competent intergovernmental organizations or nongovernmental organizations
cooperating with the United Nations”. Hence the CRC has a broader approach regarding the actors
that would be concerned by the protection of the refugee children, but the ACRWC is very precise
and limited.

The consequences of the ACRWC approach are the limitations to certain actors, while the
protection of UAM refugees may require the involvement of different partnerships with NGOs or
associations having relevant and efficient policies and projects.

Finally, article 23(3) of the ACRWC does states that if “no parents, legal guardians or close relatives
are found” a specific protection shall be afforded to the child. The CRC in its article 22(2) does
have the same conclusion but only if “no parents or other members of the family can be found”. The
two articles do not refer to the same persons that would need to be found for the child to be afforded
a subsidiary long term protection.

This difference shows that in the international law instrument, the CRC, the reference to family
members is extensive. The perception that any family member is entitled to be a possible caretaker
of the child is provided. Consequently, the child may end up with persons he never met before in a
new environment. The principle of the best interest of the child® is a key-element in determining if
the reunification shall be done in that context.

However, the ACRWC limits the scope to close persons who know the child, namely the parents,
close relatives and legal guardians. This approach is restrictive but is, in my opinion, more
respectful for the child because of the purpose of the Tracing procedure itself that is to reunify
families, and not creating new ones.

Article 23 of the ACRWC seems to be similar to article 22 of the CRC but details show that their
scope of application and impact is different on UAM refugees. Those differences shall be taken into
account when determining the protective frame of the UAM refugee in order to apply the most
favorable norm.

2.2.2.2 Article 25 of the ACRWC: Child Deprived of his/her Family
Environment

Article 25 of the ACRWC does consider the issue of the separation with parents in the same aspect
than the article 20 of the CRC. Nevertheless, there are once again differences that shall be noticed.

Article 25 of the ACRWC states that the best interest of the child shall be taken into account in the
paragraph two (a) and that, in the paragraph two (b), once again, “all necessary measures to trace
and re-unite children with parents or relatives where separation is caused by internal and external
displacement arising from armed conflict (...)”, what the CRC does not precise.*’

39" For further information, see sub-chapter 2.3.2 of the thesis.

40 Nigel Cantwell and Anna Holzscheiter, A commentary on the United Nations Convention on the Rights of the Child,
article 20: Children deprived of their family environment (Martinus Nijhoff Publishers, Leiden, 2008), p.23.



The CRC does not include the Tracing procedure as a tool for a child deprived of his/her family
environment; it only provides this process for refugee children. However the ACRWC is taking into
account the need for the child to be reunified with his/her family if deprived of it, regardless of
his/her status.

Moreover, the ACRWC does not present adoption as an appropriate protection for the child*' but
includes an “alternative family care” while the CRC does talk about adoption and ““alternative care”
in general.*

As a consequence, the child meets a different standard of solutions according to the two children
rights’ conventions. The ACRWC insists on the need to maintain a familial environment in the
alternative care, while the CRC does not acknowledges this need for the child.

The differences between the CRC and the ACRWC, as just pointed out, demonstrate that various
approaches are taken for the protection of UAM refugees at the international and regional level.
However, as for the differences found between the provisions on refuge child®, the rule of the most
favorable provision applies; consequently the UAM child is not supposed to directly suffer from
those differences.

2.3 Defining International Unaccompanied Minor Refugee
Law

As demonstrated by the previous sub-chapter, UAM refugees are protected by specific provisions of
international children law. However, their rights are not limited to those provisions since the
principle of non-discrimination opens the content of the international instruments to every child,
regardless of his/her status.

It is important and interesting to briefly go through the different categories of rights UAM refugees
are entitled to. The access to identity rights shall lead to the implementation of this framework,
completing the provisions already stated supra.*

The analysis was launched from the international instruments used in the thesis, namely the 1951
Refugee Convention and its 1967 Additional Protocol, the 1969 OAU Convention, the CRC and the
ACRWC.

41" Article 25(2)(a) of the ACRWC.
42" Article 20(2) and 20(3) of the CRC.
43" For further information, see Chapter two, sub-chapter 2.2.2.1 of the thesis.

44’ For further information, see Chapter two, sub-chapter 2.2.



2.3.1 Categorizing Human Rights and Obligations

The legal provisions for the protection of UAM refugees can be analyzed in five different parts: the
economic and social rights, the civil and political rights, the prohibition of inhuman and degrading
treatment, the identity rights and the obligations of the child.

Economic and social rights include articles® protecting the right to education, the right to
housing, the right to an adequate standard of living, the right to health and social security and the
right to leisure and play.

However, article 39 of the CRC resumes what all those provisions are about: the social integration
of the child. This provision is only present in the CRC but shall be seen as an outline of what the
economic and social rights of the child are about when it comes to the inclusion of the UAM
refugee into the society of the country of refuge.

The role of economic and social rights for UAM refugees is central. Indeed, they generally
correspond to the basic needs that refugees meet after leaving the country of origin. Finding an
accommodation and having access to healthcare are usually their first needs.*

Civil and political rights*’ contain provisions such as the freedom of religion, the right to
privacy, the freedom of expression, the access to Court and the freedom of movement.
The civil and political rights have a limited scope of application for UAM refugees. Their presence
in the international instruments is not very much developed regarding the protection of UAM.

One may argue that it is mainly due to the fact that civil and political rights are related to
citizenship. However, this perception is wrong and refugees, who are not citizens of the State of
refuge, are entitled to those fundamental rights in order to ensure their security and well-being.

The prohibition of inhuman and degrading treatments shall be studied from an independent
approach as it is a very strong body of norms under the four international instruments. Indeed, every
single document does have provisions that fall under the scope of this prohibition.

The refugee instruments, the 1951 Convention and the OAU Convention, do focus on the
conditions of stay in the territory of the country of refuge. They both prohibit the expulsion of the
refugee (article 32 of the 1951 Convention and article two of the OAU Convention). The 1951
Convention furthermore provides the principle of non refoulement® and the non imposition of

45" NB: the 1969 OAU Convention does not contain provisions on economic and social rights.

46' Information obtained when being an UNHCR intern from 1 March 2010 to 31 August 2010 in Rabat (Morocco).
47"NB: the 1969 OAU Convention does not contain provisions on civil and political rights.

48" Article 33 of the 1951 Convention.



penalty for the unlawful entry into the host country.*” The OAU Convention provides protection
from any repatriation against the will of the person.™

The children instruments focus on welfare. Indeed, the prohibition of exploitation under any form is
provided, as well as trafficking and the prohibition of torture, abuse and harmful social and cultural
practices. The protection from the use of drugs is also developed.

However, all the provisions fall under the scope of the prohibition of inhuman and degrading
treatments. They are a protection from a breach of the person’s dignity that goes against
fundamental rights.

Identity rights of the UAM refugees are in the center of the problematic of this thesis.
As introduced in the first Chapter, the access to identity documents and the preservation of the
identity itself are key-elements that are provided by international instruments. Even if identity rights
are today limited, they shall be regarded as essential. They represent ‘the right to have right’ as
without any document, there is a limited access or no possible access to other rights such as
education, housing and health.

The content and impact of identity rights are developed in the chapter three of this thesis.

UAM refugees also have obligations under international law.’' The obligations are not very
much developed and do focus on the respect for the law and the responsibilities of the child. But
they do impose a limit to the UAM refugee who is not only under a protective approach but has
responsibilities and obligations in the country of refuge.

The human framework for UAM refugees is broad and includes provisions on different categories
of rights that are fulfilling the needs and protection of this category of children.

2.3.2 The essence of the law

Without establishing a hierarchy within children rights and considering that a priority shall be
given, some rights appeared as a representation of the essence of the protection.

The principle of non-discrimination is a main tool. It does represent the importance of treating a
person in an equal way as any other, independently of his/her status. The meaning of discrimination
is not given by the international instruments but according to the Human Rights Committee it is
“any distinction, exclusion, restriction or preference which is based on any ground.”**

49" Article 31 of the 1951 Convention.

50" Article 5 of the OAU Convention.

51"NB: except the CRC which does not contain any provision on obligations.

52"UNICEEF, supra note 4, p.21.



As resumed by Bruce Abramson in his Commentary on the CRC, it is “the right not to be treated in
a discriminatory way”>* as a protection of the equality and dignity of every person.

Indeed, the status of refugee may represent a barrier for a person to access his/her rights as a human
being. Especially regarding children rights, the human rights obligations under international law are
clear that rights provided by the Convention do apply for any child. Without this provision, a
difference of treatment could be established and be lawful, and the UAM refugees rights be strictly
limited to the two precise relevant provisions of the CRC and the ACWRC.*

States parties are obliged to ensure that every child is protected by the provisions of the child's
conventions, but also to prevent the discrimination in order to establish equality between
individuals.”

The principle of the best interest of the child®® and the right to participation are the second main
tool. They represent the mean of reaching the best protection of the child by including the child's
wishes.

The principle of the best interest of the child was not discussed when the CRC was adopted”’. The
interpretation of the content of this principle is left to the person or the organization that is
responsible for the child and shall apply this standard regarding the specific needs of the child.®

UNICEF added that:

“The wording of the principle indicates that its scope is very wide, beyond state-initiated actions to cover
private bodies too, and embracing all actions concerning children as a group (...) and that the best

interest will not always be the single, overriding factor to be considered ; there may be competing or

conflicting human rights interests.”

UNICEF furthermore stated that the principle of the best interest of the child:

53 Bruce Abramson, “Article 2 the right of non discrimination”, in: A. Alen, J. Vande Lanotte, E. Verhellen, F. Ang, E.
Berghmans and M. Verheyde (Eds.) 4 commemtary on the United Nations Convention on the Rights of the Child
(Martinus Nijhoff Publishers, Leiden, 2008).

54" Articles 20 and 22 of CRC and articles 23 and 25 of ACWRC.
55" Julia Sloth-Nielsen, supra note 27, p.185.

56" The principle of the best interest of the child is provided by the article three of the CRC and the article four of the
ACRWC.

57" UNICEF, supra note 4, p.42.

58" Sharon Detrick, 4 commentary on the United Nations Convention on the Rights of the Child (Kluwer Law
International, The Hague, 1999), p. 89.

59" UNICEEF, supra note, pp.41-42.



“Emphasizes that governments and public and private bodies must ascertain the impact on children of

their actions, in order to ensure that the best interests of the child are a primary consideration. »60

However, the ACRWC and the CRC give a different scope to the principle of the best interest of the
child. The ACRWC states that the best interest of the child should act as an umbrella for all the
actions taken regarding the child, while the CRC does only states that it is a primary consideration.
Hence the ACRWC goes further than the CRC when considering the scope of the best interest of the
child.®!

The principle of the best interest of the child shall be applied by taking into account the child's right
to participation to decision-making. Indeed, the Committee on the Rights of the Child, stating on
the CRC, published a General Comment on the right of the child to be heard which states that:

“There is no tension between the articles 3 and 12, only a complementary role of the two general
principles: one establishes the objective of achieving the best interests of the child and the other provides
the methodology for reaching the goal of hearing either the child or the children (...) article 2 reinforces

the functionality of article 12.”%

The right to participation does not include a self-determination approach but does make the child be
an active subject of rights. As stated by the UNHCR:

“Although vulnerable, children are also a resource with much to offer. The potential contributions of

children must not be overlooked. They are people in their own rights, with suggestions, opinions and

abilities to participate in decisions and activities that affect their lives.”®

The principles represent the essence of the protection as they shall always be taken into
consideration in the decision-making process for the protection of UAM refugees.

2.4 Remarks on International Law and Unaccompanied
Minor Refugees

To conclude on international law and unaccompanied minor refugees and end chapter two, it shall
be noted that even though UAM refugees do not meet any specific definition under international
refugee law, it is clear that their needs are taken into account by the international instruments.

60" UNICEF, supra note 4, p.41.
61" Julia Sloth-Nielsen, supra note 27, pp.36-37.
62" Committee on the Rights of the Child, General Comment no.12, the right of the child to be heard (2009), para.74.

63"UNHCR, supra note 8, p.171.



However, none shall be under the perception that UAM refugees are only subject of rights. They are
also actors of human rights. They are not only passive, but also active.*® Consequently, the
provisions acknowledge their specificities and call for enforcement by States.

UAM refugees are vulnerable but strong children. They survived traumatic events and a journey to
the country of refuge that may be very hard to undertake. They are confronted to many risks,
different forms of exploitation and degrading treatments in the country of refuge, but their capacity
to adapt and be part of a new society shall not be forgotten. More than adults, children are easily
getting adapted to situations they never met before. However, that may also constitute vulnerability
because of naiveté.*

International law protects UAM refugees; the scope of the protection is broaden by the principle of
non-discrimination. However, the enforcement of UAM refugees’ rights in not following an easy
path. Indeed, States are generally not considering their needs because of different factors that will
be exposed in Chapter four of the thesis.

The thesis, after having introduced the human right framework for the protection of UAM refugee,
will move on to the international provisions on identity rights in order to describe them and
determine their impact on the protection of UAM refugees.

64 Ibid.

65" Information obtained when being an UNHCR intern from 1 March 2010 to 31 August 2010 in Rabat (Morocco).



3 International Law and Identity Rights

The chapter three aims to introduce identity rights. It will first provide the relevant international
norms falling under that scope before determining that those provisions are building up an
independent category of rights under international law. The thesis is supporting the concept that
identity rights are a mean to achieve the enforcement of the human right framework presented in the
chapter two. Arguments and analysis will then be given to support this approach.

3.1 International Refugee Law and Identity Rights

International refuge law is providing identity rights for the protection of refugees, including UAM
refugees. The following sub-chapters will provide the relevant articles and their scope of
application.

3.1.1 The 1951 Convention and its 1967 Additional Protocol
relating to the Status of Refugees

Two articles of the 1951 Convention are relevant for identity rights.

Article 27 of the 1951 Convention states that:

“The contracting States shall issue identity papers to any refugee in their territory who does not possess
a valid travel document”.

Every refugee who does not have a valid travel document is entitled to get an identity paper in
the country of refuge.

The type of identity document is not specified, neither its value; it is left to the discretion of the
State. However, the meaning of the article is not creating any doubt about the right to access this
document for any refuge who is missing a travel document, i.e. a document from the country of
origin.

Article 28 of the 1951 Convention does provide for refugees an access to travel documents:

“The contracting States shall issue to refugees lawfully staying in their territory travel documents for the
purpose of travel outside their territory unless compelling reasons of national security or public order
otherwise require (...). The contracting States may issue such a travel document to any other refugee in
their territory; they shall in particular give sympathetic consideration to the issue of such a travel
document to refugees in their territory who are unable to obtain travel document from the country of their
lawful residence.”

Travel document is an identity paper since it assesses the identity of the person; prove a
registration and a legal existence of the person in the country of refuge.

However, the article 28 concerns the situation where the refugee is moving from one country to
another. In practice, this possibility is limited for refugees because of economic reasons and the



difficult access to visas.  The access to travel document is part of identity rights but for the
purpose of this thesis, focus is on the situation of UAM refugees in the country of refuge, and not
on the possibility to travel to another State that is not the one of refuge.

The provisions of articles 27 and 28 do impose an obligation on the State to issue identity and travel
documents for refugees. The access to identity document is a way to restore the link between the
State and the individual who is not a citizen of this State.

Furthermore, the facilitation of naturalization is also included in the 1951 Convention. Article 34
states that:

“The contracting States shall as far as possible facilitate the assimilation and naturalization of refugees

().

James C Hathaway, as a durable solution, presents naturalization for the refugee. According to the
UNHCR policy, the three durable solutions existing are voluntary repatriation, integration in the
country of refuge and resettlement. Hathaway argues that naturalization includes all the rights set
forth and the 1951 Convention, completed by an equal access to the political life of the country.®’

However, a refugee is not a stateless person. He/she lacks protection and has a well-founded fear of
persecution in the country of origin but there is no denial of the citizenship. In the case of
unaccompanied minor refugees, naturalization may also create a breach of the provision on the
preservation of the child's identity® and background. However, the procedure is possible in some
countries like Cameroon where the naturalisation process is not easy but may be started if the
unaccompanied minor refugee is willing to®.

However, Guy Goodwin-Gill makes clear that:

“A refugee movement necessarily has an international dimension, but neither general international law
nor treaty obliges any State to accord durable solutions. Some consider such a development undesirable,

as tending to relieve the country of origin of its responsibility to establish the conditions permitting

return, while also 'institutionalizing' exile at the expense of human rights. »70

The 1951 Convention and its 1967 Additional Protocol provide an access to identity document,
travel papers and naturalization for the refugee. Those elements are obligations for States which

66" Information obtained when being an UNHCR intern from 1 March 2010 to 31 August 2010 in Rabat (Morocco).

67" James C. Hathaway, The rights of refugees under international law (Cambridge University Press, Cambridge,
2005), p.977.

68" See article eight of the CRC, exposed in 3.2.1

69 Information given by a staff of the UNHCR office in Yaoundé, Cameroon (Protection Unit).

70" Guy S. Goodwin-Gill, The refugee in international law (Oxford University Press, New York, 2™ Edition, 1996),
p.268.



ratified the convention, and shall be regarded as essential elements for the protection of the
refuge.

3.1.2 The 1969 OAU Convention governing the Specific Aspects of
Refugee Problems in Africa

Article six of the OAU Convention provides in its paragraph one that:

“The contracting States shall issue to refugees lawfully staying in their territory travel documents (...) for
the purpose of travel outside their territory, unless compelling reasons of national security or public
order otherwise require. Member States may issue such a travel document to any other refugee in their
territory.”

The wording is almost similar to the article 28 of the 1951 Convention.

The issuing of travel document in case of resettlement from one African State to another (paragraph
two) and in case of international agreement (paragraph three) is also integrated in the OAU
Convention.

The same comments that have been made for the article 28 of the 1951 Convention are applicable
for the article six of the OAU Convention. The lack of money and the difficult access to visas are in
practice being prejudicial for refugees.

Moreover, article 2(1) of the OAU Convention states that:

“Members States of the OAU shall use their best endeavours consistent with their respective legislations
to receive refugees and to secure the settlement of those refugees (...)".

The limit is found in the words “best endeavours” as this standard is not imposing any minimum for
States. The State obligation under the 1969 OAU Convention is not as important as under the 1951
Convention because of this provision that puts the possibilities into the hands of States rather than
imposing an international human rights standard.

The OAU Convention has a limited scope of application on identity rights since it only provides the
access to travel documents, and does not focus on the conditions of stay in the country of origin
through identity papers, contrary to the 1951 Convention.

3.2 International Children Law and Identity Rights

International children law is also providing identity rights for the protection of UAM refugees. The
following sub-chapters will present and analyse the relevant articles and their scope of application.

3.2.1 The Convention on the Rights of the Child (1989)

The Convention on the Rights of the Child does include two provisions on identity rights.



3.2.1.1 Atrticle 7(1) of the CRC: birth registration, name, nationality and family
life

Article 7(1) is relative to the registration of the child by stating that:

“The child shall be registered immediately after birth and shall have the right from birth to a name, the
right to acquire a nationality and, as far as possible, the right to know and be cared by his or her

”

parents.

The provision first concerns the registration of the child when he/she was born. In the case of
refugees, it may be useful in case of birth in the country of refuge. Indeed, the birth registration will
permit a proper identification of the child who hence has a recognized existence. It furthermore
protects and preserves the different elements constituting the identity of the child.”

The meaning of the immediate registration does not refer to any time limit but shall be interpreted
as a ‘reasonable time’ since the registration aims to prevent prejudices and provide protection by the
State.”

Ineta Ziemele states that:

“In view of the vulnerability of children and the special protection that they are entitled to as a result, the
State not only has the obligation to establish a legal framework that allows for the registration of a child

after the birth, but it also has to actively ensure that children are registered, since it helps to provide their

security and guarantees the enjoyment of other rights.””

However, birth registration in the country of refuge is not an issue that is central because of the pre-
existence of the acquisition of the registration in the country of origin, except if the child was born
in the country of refuge and ends up as an UAM after the parents died. Somebody may only be
registered once. The main problem will be the identity proof if no birth certificate was issued in the
country of origin or if the child does not possess this document anymore.

Furthermore, the right to a name and a nationality are provided by the article 7(1) of the CRC.

The right to a name permits the identification of the child within the society™ and is described by
Ineta Ziemele as being:

71 Ineta Ziemele, “Article 7: the right to birth registration, name and nationality, and the right to know and being cared
for by parents”, in: A. Alen, J. Vande Lanotte, E. Verhellen, F. Ang, E. Berghmans and M. Verheyde (Eds.) 4
commemtary on the United Nations Convention on the Rights of the Child (Martinus Nijhoff Publishers, Leiden, 2007),
p-21.

72" Ibid., p.8.

73" Ibid, p.9

74" Ibid, p.23.



“Not simply an attribute of the registration of the child. It is an autonomous right that is closely linked to

the identity and culture of the person concerned 7

The right to acquire a nationality in the CRC leaves to States the ruling of the attribution of it as
long as it respects the international convention’ since ‘the granting of nationality to children is not

a matter that falls exclusively within the domestic affairs of States.””’

The right to know and being cared by his or her parents defends the idea that the ‘family is the best
environment for children’.”In that sense, the impact on UAM refugee is that family reunification
should legally be the best effective solution. However, as stated in Chapter two, this may not be in
the best interest of the child.”

It shall be noted that the provisions of the article 7(1) of the CRC have been integrated within soft
law instruments developed by international organizations for the protection of UAM refugees.

The UNHCR Guidelines on protection and care of refugee children states that:

“Birth registration is essential to enable date and place of birth to be conclusively established, thereby
activating certain rights, including those rights which are dependent upon nationality and personal

status. Those basic human rights can be violated in refugee situations unless particular attention is given

to ensuring the proper documentation of children. »80

Similarly, the Inter-Agency Guiding Principles on unaccompanied and separated children also
contain a reference to birth registration by noting that:

“Many children are registered later in life, such as when they enroll in school. This leaves many children
without proper birth registration at the time they are separated from their family. The implications are

serious, since a birth certificate is needed for a number of services and offers a degree of legal

.5 8l
protection 8

To conclude on article 7(1) of the CRC, it shall be noted that this provision is very similar to
the article 24(2) and 24(3) of the International Covenant on Civil and Political Rights (ICCPR).
The ICCPR provides a right to birth registration, to a name and to acquire a nationality.
Therefore, the article 7(1) of the CRC shall not be seen as an exception or particularity in the
body of human rights’ norms.

75" Ibid, p.11.

76 The article 7(2) of the CRC states that ’States parties shall ensure the implementation of these rights in accordance
with their national law and their obligations under the relevant international instruments in this field, in particular where
the child would otherwise be stateless.’

77" Ineta Ziemele, supra note 71, p.25.

78" Ibid, p.26.

79" For further information, see supra Chapter two, 2.2.1.1

80"UNHCR, supra note 8, pp.103-104.

81" Inter Agency Guiding Principles on Unaccompanied and Separated Children (January 2004), p.27.



3.2.1.2 Article 8 of the CRC: preservation of identity

Contrary to article 7(1) of the CRC, article 8 of the CRC is a unique international human rights
provision.*

Article 8 of the CRC states that:

“1. States Parties undertake to respect the rights of the child to preserve his or her identity, including
nationality, name and family relations as recognized by law without unlawful interference.

2. Where a child is illegally deprived of some or all of the elements of his or her identity, State Parties
shall provide appropriate assistance and protection, with a view to re- establishing speedily his or her
identity.”

The former Chairperson of the UN Committee on the Rights of the Child, Jaap Doek, after
having referred to provisions on the right to birth registration, notes that:

“None of these articles mentions the identity as such nor do they indicate what important components of
a person’s identity are. A birth certificate may be an important tool for somebody s identification but the

concept of identity does beyond the (non)issuance of a birth certificate. 83

Article 8 of the CRC was drafted by the representants of Argentina. The historical reasons behind
the proposal are linked to the disappearances, kidnappings and identity modifications of children
by the Argentinean authorities under the dictatorship regime (1970°s-1980) in order to resettle
them in a childless family.®

However, the travaux préparatoires of the CRC state that the article 8 of the Convention does
not concern the deprivation of family environment due to the crossing of a border.* This
indication would exclude UAM refugee from the scope of the provision.

Jaap Doek in its commentary of the article 8 of the CRC stated that ‘the Convention is a living
instrument and its interpretation should reflect new developments that may arise in the area of
children’s rights.”® Consequently and according to this sentence, article 8 of the CRC should not
be strictly interpreted by only having regards for the travaux préparatoires, but as an
international instrument for children in need of protection that may be adapted and extended to
necessary measures.

Therefore, the preservation of the identity of UAM refugees shall be integrated within the scope
of the article 8 of the CRC, and implemented by States because of the need for this category of

82 Jaap Doek, “Article 8: The Right to Preservation of Identity, and Article 9: The Right Not to Be Separated from His
or Her Parents”, in: A. Alen, J. Vande Lanotte, E. Verhellen, F. Ang, E. Berghmans and M. Verheyde (Eds.) 4
commemtary on the United Nations Convention on the Rights of the Child (Martinus Nijhoff Publishers, Leiden, 2007),
p-5.
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children to see their identity preserved. It definitely corresponds to a need of protection since
crossing border and leaving a family environment may damage the identity of the UAM refugee.

The preservation of the identity of a refugee child is important in order to ensure that a proper
protection is implemented. The right to preserve his/her nationality, name and family relations for
an UAM refugee focuses on the origin of the child, his/her background and history. The identity of
the UAM refugee was given when he/she was born and in order to ensure continuity in the person's
life, it is necessary to enforce this provision in the country of refuge. The issue of proving the
identity, aiming to preserve it, shall be more flexible for children as they may not know some
information. Birth location and address, full names of the parents, or even birth dates are data they
may not have. The burden of proof on the identity of the child remains on the individual but
credibility shall be given to the statements of the child, and ensure that every policy put into
practice for his/her protection is taking into account the preservation of the identity of the UAM
child.

International soft law norms integrate the preservation of identity for UAM refugee under the Inter-
Agency Guiding Principles on unaccompanied and separated children. The Inter-Agency Guiding
Principles state that:

“There is a risk of the child losing his/her identity and being given a new name. (...). The child identity,
including nationality as well as the identity of his or her family must be recorded and preserved. (...) A

new identity should be established only as a last resort. 87

The soft law norm integrates the content of the article 8 of the CRC and is extending the limit of
the establishment of a new identity for the UAM child as a last possibility.

3.2.2 The African Charter on the Rights and Welfare of the Child
(1990)

The ACRWC does include one provision on identity rights.

Article 6 of the ACRWC states that:

“1.Every child shall have the right from his birth to a name.

2. Every child shall be registered immediately after birth.

3. Every child has the right to acquire a nationality.

4. States Parties to the present Chapter shall undertake to ensure that their Constitutional legislation
recognize the principles according to which a child shall acquire the nationality of the State in the
territory of which he has been born if, at the time of the child’s birth, he is not granted nationality by any
other State in accordance with its laws.”

The content of the article is also similar to the article 7(1) of the CRC; consequently the same
interpretation and scope of application can be applied.

87" Inter Agency Guiding Principles, supra note 81, p.27.



However, the ACRWC does not include a provision for the protection of the identity of the child
that is, already presented as being a specificity of the CRC.

3.3 Defining Identity Rights as an Independent Category of
Rights

The thesis is taking the position that the enforcement of identity rights, as an independent category
of rights under international human rights law, will lead to the implementation of the human rights
framework protecting UAM refugees.™

Identity can briefly be defined as:

“the subject feeling of continuously being the same person and there seems to be a consensus that
identity is a concept that develops in the course of the child’s development and that there are different

age-related stages in that development.”™

According to this definition, childhood is the time when the identity is built through different stages
of evolution. Therefore the development of identity rights is corresponding to the need to protect the
child as an ‘adult under construction’, vulnerable to the destruction of this element of the human
being.

Identity rights may easily be falling under the scope of civil and political rights. It is true that under
the international human rights law conventions, identity rights are usually not specified as an
independent category.

The right to acquire a nationality is provided by the Universal Declaration of Human Rights* and
the International Covenant on Civil and Political Rights includes the right to birth registration, name
and nationality.”’

However, at the regional level in Africa, the African Charter on Human and People's Rights does
not integrate a single provision on identity.

International human rights law seems to be reluctant to provide norms on identity rights even if the
right to a nationality has been taking more and more importance in the last years. However, it is still
generally considered that issues such as nationality and citizenship are not a concern for

88" The human rights framework for the protection of UAM refugees was presented in Chapter two of the thesis.

89" Jaap Doek, supra note 82, pp.10-11.
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international law since it is a part of the State sovereignty.’* Furthermore, if a treaty is integrating a
provision on nationality, there is still no obligation for the State to grant a nationality to a child*.

Citizenship has been referred as being the right to have rights® but this concept is today seen as
narrow. The link between the enforcement of human rights and a presence on any State's territory is
not only limited to citizenship. Indeed, there is an increasing importance given to the status of
residence®. The access to any type of identity document (e.g. in the country of refuge) is a way to
restore a link between the State and the individual who is not a citizen of this State.

One of the reasons is the process of globalization.”® Another one is the growing infiltration of
human rights in various legal issues. Human rights are including every person but the right to
nationality and citizenship involves a dynamic of inclusion and exclusion.’” Indeed, identity papers
based on citizenship are given to some persons and not others, issued on criteria delimitated by the
State, leads to this dynamic. This dynamic is breaking down through the access to other types of
document as part of identity right and the increasing inclusion of persons, even if States still try to
limit it through different policies, especially on migration.

For refugees, there is a need for securities, such as the protection from refoulement and abuses, and
for work, healthcare, education and housing. Identity rights may be ensuring this protection,
especially for vulnerable persons such as UAM refugees. Identity rights are the new scope of the
'right to have right' for them, not only limited to the right to nationality.

To resume the content of identity rights for UAM refugees, it includes the access to identity
documents (and travel documents) in the country of refuge, the right to be naturalized, the right to
birth registration, a name and acquire a nationality, and the right to preserve his/her identity. This
last provision is not limited by the elements given by article 8 of the CRC as it is a non-exhaustive
list.”

Going back to the content of identity rights, provisions in international refugee law and
international children law presented supra can be analyzed by chronological steps to give an
overview of this independent category of rights.

As already stated travel documents are part of identity rights but are not integrated here® because
the study focuses on the living conditions of UAM refugees in the country of refuge and the
improvement of the enforcement of the human rights framework they are entitled to.
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The first step is the right to birth registration, right to a name and right to a nationality. This is the
beginning of the protection of the identity of the person by ensuring that this identity is properly
given to the child. Birth registration is not only an administrative process'®, it also secures the
children's rights in the country of origin and gives him/her a legal existence and prevent abuses.
This provision is generally enforced in the country of origin but may be valid in the country of
refugee if also the country of birth of the child and that the parent(s) die(s) after this event.

The second step comes in the country of refugee. There is an obligation for the hosting State to
issue identity documents to any refugee. This provision ensures that refugees will be given identity
papers, but the form and role of this document is not acknowledged, the State sovereignty having
here a central position in the decision-making on that aspect.

The third step is the naturalization of the refugee. The access to a new nationality in the country of
refuge is also a part of identity rights.

Furthermore, the right for the refugee child to preserve his/her identity is a key-element. From the
moment that the identity is given to the child, it shall be preserved because it is a tool for his/her
protection. Indeed, if any change is made in the identity of the child, it leads to a significant risk of
abuses and exploitation. Changing a child's identity may be a way to subject him/her to trafficking,
to domestic work or forced prostitution.

Arguing for identity rights as a specific category of rights is valid for the protection of UAM
refugees but their scope shall not be limited to it. Identity rights are an independent category of
human right because they correspond to a need of protection; they fill a gap in the international
human rights framework, not only for UAM refugees, not only for refugees in general but for every
human being.

The thesis is focusing on the enforcement of identity rights, leading to the enforcement of the
human rights framework. Indeed, if States do enforce their obligations on identity documents, the
implementation of the protection shall follow. The recognition of a status, through birth registration,
the issue of documents and the respect for the child's identity, would facilitate the protection of
refugees, and decrease the vulnerability of UAM refugees in a context that is today very difficult in
almost, if not all, the African States.

100" UNICEF, Child protection information sheets (May 2006), p.13,
<http://www.unicef.org/publications/files/Child Protection Information Sheets.pdf>, visited on 19 May 2011.
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4 African States, Unaccompanied Minor
Refugees and Identity Rights

After having introduced the human rights framework for the protection of UAM refugees in the
Chapter two and demonstrates the existence of identity rights under international law in Chapter
three, Chapter four is focusing on practices. The aim of Chapter four is to check if the theory of the
thesis 1s valid; that identity rights lead to the implementation of the whole human rights body UAM
refugees are entitled to.

The role of identity rights is analyzed before presenting case studies on three African countries,
Cameroon, Chad and Kenya (Nairobi).

4.1 Identity Rights in the Country of Origin, on the Migration
route and in the Country of Refuge

55 percent of children under five years old are not registered in Sub-Saharan Africa.'”' Birth
registration is generally not properly enforced. The UNHCR Guidelines on protection and care of
refugee children do state that:

“A refugee's birth might never have been registered, or identity documents never issued. Identity papers
are sometimes lost, forged, or destroyed. Even when the papers are in order, authorities might question

their validity. "'

If the child has an identity document in the country of origin, it is also very possible that this
document is not possessed by the minor once in the country of refuge. It can be because the reasons
of the flight did not let the child take his/her personal belongings, because the document was lost
during the migration journey or even sold, if not taken away by force by smugglers or other agents.
Indeed, it is common that migrants and refugees exchange their identity document against money or
pay for identity paper that do not belong to them to cross border or assess their own security. There

is a huge 'paper traffic' on the migration roads.'®”

James C. Hathaway notes that:

“Refugees often arrive without a passport from their country of origin, either because they were
incapable of (safely) securing that document before departure, or because its destruction was effectively
compelled to avoid visa controls, carrier sanctions, or other impediments to their escape and entry into
an asylum Stare. Even once in the asylum country, refugees are not free to apply for a passport from the

101" 1bid.
102"UNHCR, supra note 8, p.102.

103" Information obtained when being an UNHCR intern from 1 March 2010 to 31 August 2010 in Rabat (Morocco).



consular authorities of their country of origin, since they do risks the cessation of their refugee status in
accordance with Art. 1(C)(1) of the Convention. ~104

It is rare that children do have an identification document when arriving in the country of refuge. In
Cameroon, some unaccompanied minor refugees do come with a school registration card or a
baptism certificate.'"” The border control may not be as strict for children as it is for adults like it
seems to be the situation in Chad, so the child can cross borders without any identification

document.'%

States of refuge are the entities responsible to frame a legal status and safeguard a protection for
refugees, including UAM. However, as stated by Guy S. Goodwin-Gill:

“Today many States want the United Nations to assume responsibilities for a broad category of persons

obliged to flee their countries for a variety of reasons. »107

The implementation of identity rights calls for an active action of States of refuge. However the role
of the UNHCR is generally supplanting the State’s failure to protect refugees and offer protection,
as described in the next sub-chapter.

The refuge card is generally playing the role of identity document for many refugees.'® In
Cameroon and Chad, the refugee card is given by the UNHCR and is an identity document.'” In
this context, is the refugee card a main part of identity rights? And if so, does it fill all the
requirements that international law provides on identity rights?

The UAM refugee gets a refugee card when obtaining his/her status in the country of refuge. The
card assesses the registration of the person as stated by the refugee to the authorities, and aims to
protect this given identity though the refugee card. In that sense, the refugee card is part of identity
rights; it aims to provide an identity document and preserve the identity of the child.

Nevertheless, the impact of the refugee card may be limited because handled by the UNHCR offices
and not the State authorities. In that case, it is generally happening that refugees should access a
residence permit in the country of refuge in order to see their rights fulfilled.

As an illustration, in Cameroon, the procedure for a residence permit is accessible to any foreigners
resident in the country, but only few refugees have a residence card as it is generally not given to
them because the domestic law on refugees is not enforced and their status lacks recognition by the
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authorities.'® But in Chad, there is no access to a residence permit as there is no efficient procedure
before the authorities for obtaining the document.'"" National legislations are various on that aspect.

Therefore, in this context, it is necessary to determine whether this card is enough for the refugee to
live in dignity in the country of refuge and what is the role of the State to ensure the enforcement of
identity rights.

The consequences of the findings on the protection of UAM may be multiple. The unaccompanied
minor refugee may be arrested by the authorities and be under a threat of refoulement, which can
have important impact, both physically but also psychologically for the person under 18-year-old. It
also limits the access to other facilities such as schools or health centres. It would mean that the
UAM child does have to access informal services that are not enough for his/her development and
represent a risk for abuses and exploitation. Indeed, if an unaccompanied child is noticed to be
lacking protection, smugglers, traffickers or the child's own community may try to make use of this
situation.'"

The informality of access to services also means that informal sources of income are existing. For
unaccompanied girls, being involved in survival sex is a common way to get incomes to pay a rent
and/or food; e.g., the access to school may be a way to protect the child since it involves both an
education and integration in the country of refuge.

The situations differ according to the country of refuge and illustrations shall be done in order to
assess the importance and impact in African States.

4.2 Case studies on Country of Refuge

Taking the examples of Cameroon, Chad and Kenya (Nairobi), the situation of refugees is analyzed.
The three countries were chosen because they all have a different systems and various legislations
for the protection of UAM refugees, even though they are all State parties to the 1951 Convention,
the OAU Convention, the CRC and the ACRWC.

This presentation does not aim to generalize the situations in the African States but is an illustration
of the current situation and gives key-elements for the study.

4.2.1 Cameroon

The country is hosting 104 000 refugees mainly from Central African Republic.

The law 2005/006 on the status of refugees in Cameroon was adopted by the Assemblée Nationale
on 27 July 2005. This law states that every person who obtains the refugee status shall get a refugee

110 Information given by a staff of the UNHCR office in Yaoundé, Cameroon (Protection Unit).

111" Information given by the UNHCR Child Protection Officer in Chad.
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card, the validity of which is determined by decree, and that the persons who obtained the refugee
status through the UNHCR before the entry into force of the law will keep this status.

But the decree was not been published and the law has not entered into force yet. Therefore the
UNHCR s still in charge of the refugee status determination, handling refugee cards and protecting
refugees present on the Cameroonian territory. The UNHCR office is located in Yaoundé, the capital
of the country. The refugee card delivered by the UNHCR is valid for five years.'"

The present data concerns urban refugees (there is only one refugee camp in the country). The
percentage of UAM refugees within them is very small, around 0.4 percent.'"* Most of the refugees
obtained the status under the extended mandate.'> Many children refugees ran away from the
situation of generalized violence in Central African Republic and lost contact with their parents in
these circumstances. It seems that sometimes parents asked the children to leave the country for
their own safety.''®

The access to residence permit is possible in Cameroon, as stated by the law 2005/006. But since
the law is not enforced the access to this document is in practice limited for refugees. In
consequence, companies close their doors to refugees because of the non possession of the
document and banks do refuse to open bank accounts. Refugees usually work in the informal sector.
Men are employed as cobblers or tailors but non-educated men can only beg for money as a source
of income. Women are more vulnerable, especially when coming alone to Cameroon. Many of them
do recourse to prostitution, and are confronted to violence.'"”’

The refugee card gives access to health services through the partners of the UNHCR. But refugees
state that nurses and doctors do not take into consideration their needs and give priority to
Cameroonians when the refugee card is showed; some doctors also added that they are not working
for refugees.'® Malnutrition is common for children under-five and pregnant women, and health
services for urban refugees too limited.'”

Children can access school but it was noticed that many refugees have a problem of being included
within schools because of the level of languages. Indeed, children may have been studying in their
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mother tongue in the country of origin, and they do not have the required level of French and/or
English to be able to follow classes; Cameroon being a bilingual country.'? It limits the access to
knowledge.

Finding an accommodation is not a problem, even though it can be insalubrious; as long as the
refugee has money to pay the rent, no document is asked by the landlord'*'. But the access to
drinking water is generally not ensured in those rooms. As stated by the UNHCR office, most of the
refugees do need a housing assistance'?.

Nevertheless, the refugee card protects from refoulement when showed to the authorities. The
phenomenon of abused arrests of refugees decreased through the development of information for
police officers'?.

Regarding the protection of UAM refugees in Cameroon,'* the UNHCR office in Yaoundé has
started to develop projects. The majority of those children are hosted by their community and do not
go to school after the primary level of education. The UNHCR office does not have a person who is
responsible to determine the best interest of the children and UAM refugees are generally not
consulted about the choice of their living place. Moreover it is impossible to check if they do
benefit from the UNHCR financial assistance since it is directly given to the hosting family.

For each UAM refugee, a Tracing procedure is launched if possible, in order to facilitate family
125 But the information on the child is not always used properly because of the absence
of a reference person to ensure the protection and best interest of the child. Voluntary repatriation is
commonly accepted as the best durable solution for the UAM refugee. '*

reunification

UAM refugees do obtain the refugee status through an accelerate process and benefit from a
financial assistance given by the UNHCR. But this assistance is not enough to cover all their needs
and UAM refugees are exposed to exploitation and abuses in order to get an income.'*’
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The UNHCR has noticed that many UAM refugees are used by the hosting family as a mean to get
more financial assistance and benefit from resettlement'* if this durable solution was chosen for the
child. Moreover, some children are hosted without any gender distinction, which exposed them to
gender based violence.'”

The UNHCR refugee card as an identity document does not provide a proper protection for UAM
refugees. The access to the human rights protection is limited and the needs of the children are not
met nor their rights. The living conditions of refugees in Cameroon are not meeting a minimum
standard respecting the dignity of the person and offering some protection. Furthermore, as stated
by the Association des réfugiés sans frontiere there is no specific protection policy for children
refugees, neither UAM refugees in the country, and no identity document delivered by the State
authorities'.

The UNHCR refugee card is not a document giving a valid status to refugees in the host country.
The non-enforcement of the law 2005/006 by the Cameroonian authorities leads to a lack of status
for the refugees. There is no identity rights implemented in the country; the State does not fill its
obligation under international human rights law.

4.2.2 Chad

The country is hosting 338 500 refugees in majority coming from Sudan. Less than one per cent of
the total of refugees does live in an urban area, Ndjamena, and more than 99 percent of refugees are
in camps. Most of the refugees obtained the status under the extended mandate even if many
persons coming from Darfur also have a well-founded fear of persecution on grounds of race and

nationality''.

The protection of children living in the refugee camps is difficult to implement. The risks include
military recruitment and sexual and gender based violence.

There are more than 20 refugee camps in Chad. In 2007, the Secretary General published a Report
on children and armed conflict in Chad'*?. The Report includes preoccupations on recruitment of
children by armed forces. It can be a forced recruitment if the armed forces are using torture for the
child to join the forces, or a 'voluntary' decision as the forces call for revenge.

The Armée soudanaise de Libération (ASL) and the Mouvement pour la Justice et I'Egalité (MJE)
are the two main entities recruting children. The Report emphasizes that some refugees and local
authorities are a party to those acts. The authorities of the refugee camps, the police and the
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international organizations, are not able to support the families in finding their children. Neither are
generally the leaders of the refugee camps, mainly men'*.

Sexual and gender based violence is another issue regarding the protection of children living in a
refugee camp. In 2010, 1020 cases of sexual violence were reported in the whole refugee camps, 45
percent of them were domestic violence, 19 percent were inflicted because of a pregnancy
contracted outside of an official union or to girls having a non-socially accepted behavior, 13
percent were physical violence cases, 10 percent female genital mutilations, five percent were rapes
and four percent were early marriages. The rest of the cases includes tentative of rape, forced unions
34 But the number of reported cases is lower than the real number of violence
cases because of stigmatization. In each camp, there is a procedure for the prevention of sexual and
gender based violence, including a medical and psychological support for victims. However,
stigmatization of victims is a recurrent problem.

and sexual slavery

Moreover girls may be forced to marry and get pregnant while they are very young. If they do not
die when giving birth, it is not possible for them to go to school since they have to take care of their
child'®.

Between October and December 2010, the UNHCR has analyzed the situations of refugees living in
camps in Chad. It was determined that 10.6 percent of refugees are malnourished'*®. Education and
healthcare are accessible in the camps but the living conditions are very difficult. Resettlement of
children refugees is generally the durable solution that is implemented. '’

UAM refugees are very exposed to forced recruitment and sexual gender based violence. Since the
identification of those children is currently done by the UNHCR ', as well as their registration, it is
complicated to assess how their situation looks alike. Indeed, it is difficult to assess their needs and
fulfill their rights if the children are not registered as unaccompanied. The development of policies
is useless in that context.

In Chad the UNHCR is working for the protection of refugees in the camps. The Chadian
government is not involved in the process and does not offer the possibility to access a residence
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permit in the country of refuge'®. Identity rights are not enforced by the authorities and the needs of
refugees are not fulfilled.

The UNHCR refugee card is giving an access to the refugee camps but the living conditions are
very hard in this type of environment. The Chadian State is not offering a proper recognition of the
refugee status in the country even though it ratified international human rights law instruments.

4.2.3 Kenya: Nairobi

Kenya is hosting 359 000 refugees, mainly from Somalia, Ethiopia, Sudan and the Democratic
Republic of Congo. The UNHCR is in charge of the refugee status determination in the country and
is handling refugee cards.

Most of the refugees do live in refugee camps but some are staying in Nairobi,'* due to factors such
as security threats, lack of adequate education and medical services, limited livelihood opportunities

and harsh climatic conditions'*'

in the camps. Women do argue that sexual violence and killings in
the camps are reasons for moving to the Kenyan capital while men argue that economic reasons
lead their choice'*. Indeed, refugees living in the camps are not allowed to earn money and shall

rely on the aid give by NGOs and international organizations'*.

Refugees are confronted to arbitrary arrests by the police and shall give money in order not to be
detained, even when showing their refugee cards. Corruption is endemic in Kenya'#
also subjected to the payment of bribes but the amount of money is lower'®.

. Kenyans are

Refugees are usually employed in the capital, 21 percent are employed and 43 percent are self-
employed, and earn enough money to survive, even if the salary they get is lower than what the
work worths.'* Refugees who are not able to earn a living in Nairobi quickly go back to the refugee
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refugees living in Nairobi has been found.

141 Sara Pavanello et al., Hidden and exposed : Urban refugees in Nairobi, Kenya (Working Paper, March 2010),
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camps'?’. But 36 percent of refugees living in Nairobi depend on remittances from relatives living

abroad'*.

Healthcare'* is ensured in Nairobi but the services are limited. Indeed, refugees are generally asked
to pay for the service as any foreigner, e.g. the price is doubled for medical care and treatments at
the hospital. It seems that the UNHCR has stopped providing healthcare for pregnant women,
except in one center so many refugees do give birth at home, and no birth certificate is issued*°.

Access to primary education is free for every child in Kenya, but it can happen that a bribe is asked
to register the refugee child in the school. The cost of transport, books and clothes is a barrier for
many refugees. Moreover, official documents are asked to access primary school, mainly a birth
certificate'®'. However, secondary school is not free in Kenya; consequently, very few refugee
children do attend it.

According to a report published by the UNHCR in January 2011'2 the number of unaccompanied
minor refugees is growing in Nairobi, traveling in trucks and working in private houses, restaurants
and hotels in the Kenyan capital.

There is a hosting house for unaccompanied minor in Nairobi but the capacity of this place is very
limited and only for girls. But generally, UAM refugees do ask for support from house to house and

do count on the support of his/her community, which may be a problem for children from a minority

group or having a mixed ethnicity'*.

Many girls are employed as domestic workers in houses and do live in slave-like conditions'>*. They
are very vulnerable and have often being trafficked from their country of origin or a refugee camp
where they lived. They may be subjected to physical, mental and sexual abuses.

possibilities of integration', 19:3 Journal of refugee studies (2006).
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refugee policy in Kenya's cpaital city (January 2011), <http://www.unhcr.org/4d5511209.htm[>, visited on 5 May 2011.
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The NGO 'Heshima Kenya'*> is supporting UAM refugees in Nairobi and works on their protection.
It emphasizes that UAM refugees have a limited access to assistance in the capital and are generally
confronted to extreme poverty. The quality of the existing foster care arrangement is very low and
children are confronted to abusing situation in the institutions. The NGO states that there is
negligence in the protection of UAM refugees in Nairobi even though the vulnerability of those
children is important and that the high rate of illiteracy leads to limited possibility to achieve self-
sufficiency. According to this NGO, there would 5 000 UAM refugees in Nairobi'*°, which
represent five percent of the refugee population of the Kenyan capital.

The report of the UNHCR from January 2011 acknowledges the need for identity document in
Nairobi:

“Documentation is often the foundation of protection for refugees residing in urban areas, and Nairobi is
no exception in that respect. Refugees in the city who are able to demonstrate their identity and legal

status are generally best placed to avoid arrest, detention, abuse and exploitation, and to gain access to

schools, clinics and livelihoods opportunities.” '’

In summer 2010, after the vote of the new constitution and the recognition of rights of persons
protected under the UNHCR mandate, the Kenyan authorities have announced that official
documents will be provided to all the refugees in Nairobi who are registered with the UNHCR. The
aim was to provide documents to 85 percent of the refugee population within 90 days, but in
October 2010, the result reached 35 percent'*.

The report adds that results are limited because:

“Many refugees were sceptical of the governments capacity and motivations in launching this initiative
and consequently chose not to register. Some said that they did not see the value in having a government-
issued identity card, given the ease with which such documents can be bought or counterfeited. According
to these refugees, the police and other officials have more respect for a UNHCR document than one
issued by the authorities. Some refugees stated that they were unwilling to wait in long queues and waste

time when they could be working, while others feared that the exercise might be linked to relocation or

TS
repatriation. >

The protection offered by the UNHCR for urban refugees living in Nairobi meets a minimum
standard with difficulties. The Kenyan authorities took a step to enforce identity rights by giving to
urban refugees the opportunity to get identity documents. But the lack of trust in the State's capacity
to ensure the protection of those persons has led to a failed situation.
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The enforcement of the State's obligation for the protection of refugees, including UAM refugees,
starts in Kenya by identity rights but the importance and consequences of the implementation of this
category of rights requires a mutual trust between the State and the refugees that was not met in
Nairobi.

4.3 Countries of Refuge Analysis

Cameroon, Chad and Kenya ratified the 1951 Convention, the OAU Convention, the CRC and the
ACRWC. However the study reveals that the situations are different in the countries but that the
lack of policies for the protection of UAM refugees is very present in the three countries. They do
face similar risks: exploitation, sexual and gender based violence, violence, poverty, discrimination.

In Chad, refugees do meet a very limited access to services and face important threats. The high
number of refugees in the country compared to the whole Chadian population,'® added to the
political problems and the impact of the extract of oil in the country'®' create a situation where
refugees are very vulnerable. Refugee camps are not offering a proper protection to refugees.
However the State did not take any step further to start implementing policies on refugees in Chad.
The political instability of the country may be a reason, as well as the high number of refugees.
UAM refugees are not registered as such and the lack of policies is important.

In Kenya, the recent political instability led to a change in the State policies on refugees living in
Nairobi. Refugees usually live in the ‘densely-popular low-income area of Nairobi’'** called
Eastleigh. This area was developed by refugees, mainly from Somalia, through the opening of
businesses and enterprises. Eastleigh was transformed in a competitive marketplace for
communities.'®® This element may have influenced the decision of the Kenyan government to give
identity documents to urban refugees since they proved their self-sufficiency. However the living
costs remain important for refugees. Even if the situation of UAM refugees is acknowledged, the
existing policies are very limited.

In Cameroon, the law 2005/006 was adopted but never enforced. Furthermore, refugees legally have
the right to get a residence permit but the implementation of this right is very limited in practice.
The daily opportunities are only dealt informally. It proves that the authorities tolerate the presence
of refugees but do not want to acknowledge their rights, and the same situation applies to UAM
refugees.

160 338 500 refugees for 10 million inhabitants in Chad.
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The main similarity is that in the three countries, the UNHCR is in charge of the refugee status
determination, and not the State authorities. It all goes back to the political willingness of the States
to offer a proper protection to refugees and implement its legal obligations. There is a lack of
involvement of the State to take in charge the protection of refugees and the enforcement of their
rights. The fear of a magnet effect that would lead to increase the presence of refugees in the host
country is very present.

4.4 Responding to the Needs of Unaccompanied Minor
Refugees through Identity Rights

Unaccompanied minor refugees are vulnerable children. They do not have the protection that family
members provide and are more sensitive to insecurities. When arriving in the country of refuge they
need to develop methods of survival. It means that, very often, they need to work to earn money to
pay an accommodation and some food. Solidarity within the community may be non-existent.

UAM refugees are being found in jails, prisons, public places, markets, on streets'® or with a
hosting family. It is necessary to ensure that they are properly registered to understand their needs
and fulfill their rights and develop proper policies. It shall not be presumed that because a child is
apparently staying with a family that it is a part of it, and not an UAM; he/she may be in a situation
of exploitation.

Identity rights is a protection since the existence of UAM refugees is acknowledged in the country
of refuge by the State authorities.

However, as demonstrate in the country analyses supra, the country of refuge is reluctant to provide
that document. As the examples of Cameroon, Chad and Kenya demonstrate, three situations occur.
The refugee cases are left the UNHCR competency (1) or the State can be on the way to implement
a protection that may take years before enforcing a law /2) or the State is willing to handle the cases
but the refugees are not confident into the State's capacity to provide a protection (3).

However, one can guess that other situations may occur in African States and those elements are
only an illustration of the possible situations.

Accessing identity rights is not a simple process. However, if identity rights are properly enforced
by States, the access to the human rights framework shall follow.

States generally argue that giving identity rights would create a 'pull-factor': more refugees will
show up in order to access facilities. This is a magnet effect that will lead to create a burden for the
State of refuge which does not have the financial and practical means to ensure the protection for a
high number of refugees.

UAM refugees have medical and physical needs due the traumatic events they went through, and
shall be protected in the country of refuge. But the State where refugee children are present may
easily argue that since it is not in capacity to ensure the basic needs of its own population, including
children, there is no possibility to enforce refugee rights and the protection of unaccompanied minor

164" Ressler et al. supra note 9, p.121.



refugees, and that if specific policies are implemented for refugees and not nationals, it would
eventually breach the principle of non-discrimination that will not be balanced anymore.

However this argument is not valid since human rights shall be enforced for every individual with a
minimum standard. I believe that if a State is willing to develop structures for the implementation of
human rights, it will get support from the international community.

Responding to the needs of unaccompanied minor refugees is a difficult task in Africa. The access
to identity document as a tool to improve the protection of unaccompanied minor refugees would
have an important impact on the daily life of refugees in the hosting country.

Losing the track of a child's identity is endangering him/her. Provisions on identity rights are central
and taking the approach of their implementation as a first step of the enforcement of a human rights
framework for UAM refugees seem realistic. However, the capacity remains on the State of refuge.
Therefore, as long as the State will be reluctant to put into place identity rights, the needs of UAM
refugees will not be fulfil.



5 Conclusion and Recommendations

5.1 Conclusion

States have obligations under international human rights law to protect UAM refugees from
abuses, exploitation, diseases, discrimination and xenophobia. It is provided not only by the refugee
conventions, but also the children conventions. Even though the provisions are binding, the lack of
implementation remains very present.

The Report of the UN Secretary General on the General Assembly Resolution 58/150 on 'assistance
to unaccompanied refugee minors' states that the remaining challenges include:

“the lack of accountability for protection, security concerns for both refugees and staff, insufficient

human and financial resources, discrimination towards girls, and in some instances lack of political will

by States to implement or comply with international norms and standards "%

The research question on 'how can the effectiveness of the protection of UAM refugees present on
the territory of any African State be improved through the recognition and enforcement of identity
rights as provided by the international conventions' can be not answered by a single sentence. It
involves not only the State's obligations, but also the State's capacity to ensure that the protection
needs of UAM refugees are fulfilled.

The development of identity rights is not following an easy path. The international obligations do
interfere with a competence of the State of refuge, and barriers are built by it to maintain a control
on what is considered as being one of its three components, the population, and avoid a breach of
another element, its sovereignty, by persons living on the third piece of the State, its territory.

In 1988, it was already noticed that:

'Left on their own, unaccompanied children have usually survived by taking advantage of new

opportunities. (...) they have often been taken into homes or services. Many, however, were not so

fortunate as to find circumstances which met their needs and protected their rights as individuals.”"®

23 years later, it is time for leaving the protection of UAM refugees outside of elements such as
fortune and chance and move to the effective implementation of their rights.

On the year of the 60™ anniversary of the 1951 Convention relating to the status of refugees, the
vulnerability and needs of UAM refugees must become a priority that is not only set on paper.

165" Report of the UN Secretary General on the General Assembly Resolution 58/150 assistance to unaccompanied
refugee minors (2005), para. 73.

166"Ressler, et al., supra note 9, p.122.



5.2 Recommendations

1. UAM refugee shall be registered as soon as possible in the country of refuge and their
identity rights shall be implemented. It includes the protection of the given identity in
the country of origin (name and nationality). The preservation of the identity shall be
regarded as an essential element in the issuing of identity document in the country of
refuge. Even though the child may not be able to give detailed information, the
authorities must give the benefice of the doubt and credibility to the statements of the
child.

2. UNHCR plays a central role in advocating for refugees’ rights. Therefore, it must keep
its efforts to push for the implementation of the 1951 Convention and its 1967
Additional Protocol, especially about the provision on the access to identity documents.

3. African States that are parties to the CRC and the ACRWC shall monitor the effective
implementation of the convention and apply the principle of non-discrimination.
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