FACULTY OF LAW
Lund University

Mewded Mengesha

Human Rights Violations in Refugee Camps:

Whose Responsibility to Protect?
A case of Ethiopia

JAMMO4 Master Thesis
International Human Rights Law
30 higher education credits

Supervisor: Géran Melander

Term: Spring 2016



Contents

Summary

Preface

Abbreviations

1. Introduction

1.1 Background

1.2 Aim of the Study

1.3 Method and Material

1.4 Scope and Delimitations

1.5 Disposition

2. Refuge Right in International Law

2.1 General overview

2.2 Refugee Rights as Human Rights

2.2.1 Refugee law Vs. Human Rights Law

2.2.2 Refugee law Vs. Humanitarian law

2.3 Refugee Rights Violations and States Responsibility

2.3.1 International Human Rights Law as a Tool for States Responsibility
2.3.2 International Refugee Law as a Tool for State Responsibility
2.3.3 International Humanitarian Law as a Tool for State Responsibility
3. The Nature of Refugee Camps

3.1 Overview

3.2 Definition of refugee camps

3.3 The Normativity of Long Term Encampments

3.4 Problems and Rights Violations in Refugee Camps

3.5 UNHCR’s alternative to camps policy

4. Protection of Refugees under Ethiopian Legal System

4.1 Overview

4.2 The Available Legal Framework for Refugee Protection

4.2.1 The Status of International Laws in Ethiopia

4.2.2 Ethiopian Legal and Institutional Framework on Protection of Refugees
4.2.3 Ethiopia’s Refugee Proclamation

A W W N e

(o]

10
14
14
17
20

22
23
25
27
29

30
30
30
33
35



4.2.4 Administration for Refugees and Returnees Affairs (ARRA) Role
4.2.5 Implementation Drawbacks

5. Identifying refugee camp responsibility: Host state and UNHCR
5.1 The Primary Rules and Host State

5.1.1 Pugnido Refugee Camp

5.1.2 Other Security Breach Examples

5.1.3 Attribution of Conduct to the State

5.2 UNHCR

5.2.1 Mandate and Autonomy

5.2.2 UNHCR’s International Responsibility and ARIO

5.2.3 UNHCR Implementing Partners

5.2.4 Attribution of conduct to UNHCR

5.2.5 Shared/Joint Responsibilities

6. Conclusions and Recommendations

Bibliography

44
45

49
49
51
58
59
59
61
64
65
67
69

72



Summary

Protection of refugees is a primary responsibility of the host state. However, if a state is unable
or unwilling, to exercise its protection obligations, these shifts to international organizations,
mainly UNHCR and its implementing partners. Considering UNHCR’s specific mandate to
provide ‘international protection’ to refugees and to seek ‘permanent solutions for the problem of

refugees’ my research thesis will try to discuss the following questions:

e When a violation occurs in refugee camps to which actors shall responsibility be
allocated?

e What circumstances may UNHCR be held internationally responsible for human rights
violations taking place in refugee camps?

To resolve the above research questions, my paper will also answer the following three different
but related questions: first, what is the normative status of refugee rights under Ethiopian legal
system and the human rights obligation of the state in relation to refugee protection? Second,
why do we still have refugee camps? Third, and more central: is that possible for a number of
actors to be simultaneously responsible under both ILC’s (ARISWA) and (ARIO)?

Keywords: refugee camps, human rights violations, Ethiopian asylum system, UNHCR, responsibility
to protect
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Chapter one

Introduction

1.1 Back Ground

The host state has the primary responsibility for the protection of everyone, including refugees,
present on its territory. From this follows the reasonable assumption that it is the authorities and
laws of that state that also govern the refugee camps within its borders. Nevertheless, as we are
going to see in this thesis, the extent to which the host state exercises authority and control in
these camps varies widely. The refugee camp is as such an anomalous establishment being
situated on the territory of a host state but in practice often controlled by a wide range of actors
other than host state authorities. In place of the host state, UNHCR and its implementing NGOs

have progressively assumed responsibility for the management and control of these camps.

Several legal norms furthermore govern which actors have an obligation to protect the
fundamental human rights of refugees. The multiplicity of actors and, consequently, legal
regimes - all converging within the space of the refugee camp arguably contributes to a state of
legal ambiguity rather than to a strong and comprehensive regime in which refugees are

protected at different levels. These are particularly the main issues we are going to discuss in this

paper.

Refugee camps are intended to hold people for a short amount of time until they can return back
to everyday life either in their home country, in the country of first asylum or being resettled in a
third State. However, many people are unable to return home and end up staying in camps for
years while suffering from lack of work, lack of freedom of movement, and at some level fear of

physical abuse.

In Ethiopia refugee camps can in practice generally be said to be administered on three
distinctive, but highly intricate, levels: the government of Ethiopia (as represented by the
Administration of Refugees Returnees Affairs aka ARRA), the United Nations High
Commissioner for Refugees (UNHCR), and the UNHCR implementing partners, which are often

non-governmental organizations. These three levels often come about through various forms of



delegation. The Ethiopian Government for example to various extents, and with or without a
formal agreement, delegate refugee-related tasks to the UNHCR. In turn, UNHCR may through a
sub-contracting/tripartite agreement delegate refugee camp projects to non-governmental
organizations, such as the Danish Refugee Council (DRC) or the Jesuit Refugee Service (]RS).

This delegation of work in refugee camps creates questions when it comes to issues of
responsibility. Several different actors may have varying degrees of responsibility for the
protection of the human rights of refugees. And the degree of responsibility attributed to each
actor would primarily be dependent upon the ability and willingness of the host state, which is
Ethiopia in our case to provide effective protection.

Therefore, basically the center of this paper is that of the unable or unwilling state, which is

evidently true for Ethiopian refugee camps.
1.2 Aim of the Study

The primary aim of my paper is to contribute to the discussion of how to protect the human
rights of refugees in refugee camps. While there is no doubt that the sovereign host state holds
the primary responsibility for the human rights situation within its jurisdiction, it is also relevant
to discuss issues of responsibility in relation to UNHCR and other actors inside refugee camps.
Obviously, it is UNHCR’s international law mandate to provide international protection to
refugees and seek solutions for refugee problems.! Thus, we will be asking in detail on the
following chapters of this paper, whether or not UNHCR has a duty to take action in response to
human rights violations in refugee camps. If so, what are the possible limitations that exist for
the scope of its responsibility? And also, is UNHCR responsible for acts and omissions of its
implementing partners in refugee camps operations? This paper explores issues related to human
rights of refugee in refugee camps and to some extent the rules of international responsibility, as
well as in view of a case study of refugee camps in Ethiopia.

! See the Statue of the United Nations High Commissioner for Refugee [UNHCR Statue], adopted by the UN
general assembly in Res. 428. See UN Doc. No. A/RES/428 (14 Dec. 1950), para 1.
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1.3 Method and Material

In order to find answers to the above mentioned research questions, a number of research
methods employed. The traditional legal methodology, encapsulating literature from recognized
scholars, is mainly used. The international, regional and domestic refugee law instruments and
Human Right Conventions are also examined in addition to the literatures. Since United Nation
High Commissioner for Refugee (UNHCR) is at the core of this research paper, materials
produced by the office are also used extensively. UNHCR ExCom decisions, different
Handbooks, and further official reports are analyzed. The thesis chose the case study of human
rights violations in Ethiopian refugee camps, in order to show the challenges of international
protection from a practical perspective and to present the general over view of refugee camp
situations. The legal analysis of domestic laws: most importantly, critical analysis of the
Ethiopian Refugee Legislation, applicable human right laws and information obtained through
discussions with ARRA and UNHCR staff members have been consulted and employed in
addition to the writer’s personal observation while working for UNHCR Ethiopia office reflected

in this thesis.
1.4 Scope and Delimitations

Trying to present, examine, assess and compare then conclude a large subject such as the human
rights violations in refugee camps of Ethiopia and determine which actor has the responsibility
for such violations is indeed a hard work. It is hard because it has different dimensions at the
national and international levels, and because it comprises a large composition of different areas
such as legal, political and economic fields. No doubt that each area has its own significance in
forming the whole picture. Nevertheless, the examination of all these areas with the limited
scope of this thesis may give a broad study without depth in the subject matter. To equalize the

depth with the breadth this study will seek to answer the following questions:
When a violation occurs in refugee camps to which actors shall responsibility be allocated?

What circumstances may UNHCR be held internationally responsible for human rights violations

taking place in refugee camps?



What is the normative status of refugee rights under Ethiopian legal system and the human rights

obligation of the state in relation to refugee protection?

Is that possible for a number of actors to be simultaneously responsible under both ILC’s

(ARISWA) and (ARIO)?

Moreover, it is important to note that the government in Ethiopia, especially the responsible
refugee agency (ARRA) officials wasn’t just un-supportive of the writer’s intention to conduct
research on the matters of refugee rights but, they genuinely brought danger to his safety. It was
almost impossible to access any official information from ARRA office and most of the
information provided in this paper gathered in a very informal way, mainly by asking his former
colleagues at UNHCR Ethiopia.

1.5 Disposition

To begin with, chapter 2 will explain the legal basis of the principle of states responsibility in
international law and the rights of refugees. In particular, this chapter will look at the interplay
between international refugee law and international human rights law and/or international
humanitarian law. Regarding states responsibility we will look at deep into each regimes of
International refugee law, international human rights and international humanitarian law to
analyze and discuss the provision that linked with states responsibility. In chapter 3, the
presentation will describe the nature of refugee camps in general. Firstly, the definition of the
term refugee camp will be addressed and, secondly, the protracted refugee situations will be
explained. Here the text goes directly to discuss the problems that are attached to the long term
refugee encampment policies. Thirdly, relevant policies of UNHCR related to refugee camps will
be considered. Especially, we will have a sneak peak on the brand new UNHCR alternative to

refugee camps policy document.

Chapter 4 describes the applicable Ethiopian legal system with regard to the refugee populations.
This description comprehends the constitutional provisions, the 2004 refugee proclamation and
some notes about the Administration for Refugee and Returnees Affairs (ARRA), a responsible
government agency in a matter of refugees all over Ethiopia. The thesis is thereafter tied together
in chapter 5 and the main questions of presented in this introductory chapter are answered and

discussed. Firstly, 1 will analyze if there are any inconsistencies between the international law

4



regimes governing the attribution of responsibility to host states at the time of human rights
violations in refugee camps. Secondly, | will summarize the reasons why UNHCR has a major
share in refugee protection or in administration of refugee camps and as a result holding
responsibility at the situation of any refugee rights violations. This chapter will lastly include a
discussion on the possibility of responsibility sharing between UNHCR and its implementing
partners in refugee camps. Finally, chapter 6 will conclude the thesis and at this point, I will

present my final comments.



Chapter Two
Refugee Rights and States Responsibility

2.1 General Overview

“Human rights violations are a major factor in causing the flight of refugees as well as an
obstacle to their safety and voluntary return home. Safeguarding human rights in countries of

origin is therefore critical both for the prevention and for the solution of refugee problems.

Respect for human rights is also essential for the protection of refugees in countries of asylum”?

-United Nations High Commissioner for Refugees

All refugees have the same human rights afforded to any other person. In addition, there are
specific human rights applicable due to the circumstances refugees face. Human rights

particularly relevant to refugees include:

e the right to life, liberty and security of person;

e the right to freedom from torture or cruel or inhumane or degrading treatment or punishment;
e the right to freedom of movement and residence within the borders of each state;

e the right to freedom of thought, conscience and religion;

e the right to freedom of opinion and expression;

e the right to a standard of living adequate for the health and wellbeing of the person and their
family, including food, clothing, housing, medical care and necessary social services;

e the right to education

e freedom from discrimination; and

e respect for the unity of the family.

2 Statement made at the 50th session of the UN Commission on Human Rights (1994) Quoted in UNHCR, Human
Rights and Refugee Protection, Part I: General Introduction (October, 1995), p.4.



2.2 Refugee Rights as Human Rights

Are refugee rights human rights? Such a question may appear provocative at a time when
refugees are regularly victims of abuses in a context of restrictive refugee policies. While this sad
reality is anything but new, it is further exacerbated by the current crisis. The Ex-United Nations
High Commissioner for Refugees (UNHCR) chief, Antonio Guterres, observes that ‘the human
right agenda out of which UNHCR was born, and on which we depend, is increasingly coming
under strain. The global ...crisis brought with it a populist wave of anti-foreigner sentiment,

albeit often couched in terms of national sovereignty and national security’.’

Against such a background, assessing the relations between refugee law, humanitarian law and
human rights law is essential in order to identify the full range of states’ obligations and thereby
inform their practice towards refugees and asylum seekers. Although refugee law and human
rights law were initially conceived as two distinct branches of international law, their

multifaceted interaction is now well acknowledged in both state practice and academic writing.*

Refugee law, international humanitarian law, and human rights law are complementary bodies of
law that share a common goal, the protection of the lives, health and dignity of persons. They
form a complex network of complementary protections and it is essential that we understand how

they interact.

2.2.1 Refugee Law vs. Human Rights Law

First, let’s see the interplay between Refugee law and Human Rights law. In seeking to ensure
humane treatment for a particularly vulnerable group of people, international refugee law is
closely related to international human rights law, which focuses on preserving the dignity and
well-being of every individual. Originally, the relationship between the two has been approached

as a causal link, the violations of human rights being acknowledged as the primary cause of

3 A. Guterres, Remarks at the Opening of the Judicial Year of the European Court of Human Rights, Strasbourg, 28
January 2011, 2.

4 Vincent Chetail, Are Refugee Rights Human Rights? An Unorthodox Questioning of the Relations between
Refugee Law and Human Rights Law, Oxford University Press Scholarship Online, available at:
http://www.oxfordscholarship.com/view/10.1093/acprof:0s0/9780198701170.001.0001/acprof-9780198701170-
chapter-2?print=pdf



http://www.oxfordscholarship.com/view/10.1093/acprof:oso/9780198701170.001.0001/acprof-9780198701170-chapter-2?print=pdf
http://www.oxfordscholarship.com/view/10.1093/acprof:oso/9780198701170.001.0001/acprof-9780198701170-chapter-2?print=pdf

refugee movements.®> The two bodies of law are complementary; increasingly, human rights

principles have been applied to enhance refugee protection:

= In terms of the entitlements that refugees and asylum-seekers have under international
human rights law in the country of asylum;

= In so far as international mechanisms to monitor the proper implementation of human
rights law can be utilized by, and on behalf of, individual refugee men, women and
children;

= In how international human rights law influences UNHCR policy, for instance, in setting

standards of due process, conditions of detention, gender equality, and children’s rights.

The entire international protection framework is based on human rights concepts. It aims to help
those who have been forced to flee their countries because their rights have been violated. In
particular, the notion of persecution, which is at the heart of the refugee definition in the 1951
Convention/1967 Protocol, is regularly interpreted in accordance with human rights standards.®
An understanding of international human rights law is therefore vital for securing international

protection for refugees and others of concern.

Since human rights law applies to everyone, including refugees, regardless of their legal status, it
is a helpful standard to use in assessing the quality of the treatment that asylum countries offer to
refugees and asylum-seekers on their territories. This is particularly important when States are
not Parties to any of the refugee treaties (the 1951 Convention, its 1967 Protocol, or the OAU

refugee Convention).

The prohibition under customary and treaty-based human rights law on returning a person to a

territory where he/she is at risk of torture, or cruel, inhuman or degrading treatment or

> See, in particular, P. Weis, ‘Refugees and Human Rights’, 1 Israel Yearbook on Human Rights (1971) 35, esp. at
48-9; M. Moussalli, ‘Human Rights and Refugees’, Yearbook of the International Institute of Humanitarian Law
(1984) 13; G. J. L. Coles, ‘Human Rights and Refugee Law’, Bulletin of Human Rights (1991/1) 63; T. Stoltenberg,
‘Human Rights and Refugees’, in A. Eide and J. Helgesen (eds), The Future of Human Rights Protection in a
Changing World: Essays in Honour of Torkel Opsahl (1991) 145.

6 James Hathaway, “Fear of Persecution and the Law of Human Rights”, Bulletin of Human Rights, 91/1, United
Nations, (New York, 1992), p.99.



punishment, reinforces the principle of non-refoulement under refugee law.” In doing so, it offers
another legal avenue for securing protection for individual refugees, through recourse to an
international complaints mechanism that is not available under the provisions of the
1951Convention/1967 Protocol.® The Human Rights Committee and the Committee against
Torture have both, for example, prevented the expulsion of individuals facing a substantial risk

of torture.®

Similarly, at the regional level, European Court of Human Rights can direct a country under its
jurisdiction not to expel an asylum seeker to another country where he/she might be at risk of
torture or any other violation of the European Convention for the Protection of Human Rights
and Fundamental Freedoms (1950).1° The Inter-American Court of Human Rights has similar
powers in relation to the prohibition on torture under the American Convention on Human
Rights.

The promotion of human rights is also relevant in securing solutions to refugee crises. Efforts to
improve the human rights situation in a refugee-producing country are imperative if there is to be

any real prospect of sustainable voluntary return and reintegration.

Thus, the principles of human rights are applicable to all phases of the cycle of displacement
which includes: the causes of displacement, determining eligibility for international protection,
ensuring adequate standards of treatment in the country of asylum, ensuring that solutions are

durable.

7 Chan, P., The protection of refugees and internally displaced persons: nonrefoulement under customary
international law?, The International Journal of Human Rights, 2006, vol. 10, no. 3, pp. 231-239.

8 Ibid

® See “Factum of the Intervenor, UNHCR, Suresh v. the Minister of Citizenship and Immigration; the Attorney
General of Canada, SCC No. 27790” (hereafter: “UNHCR, Suresh Factum™), in 19:1 International Journal of
Refugee Law (2002), pp. 141-157;

10 For further on this topic, see the European Court of Human Rights website:
http://www.echr.coe.int/ECHR/EN/Header/Reports+and+Statistics/Statistics/Statistical+inf ormation+by+year/; the
Human Rights website of the Swedish Government,
http://www.manskligarattigheter.se/extra/fag/?module_instance=3&action=category_show
&id=33&Ilimit_category_ids=4, as accessed on 2011-05-01

9



2.2.2 Refugee Law vs. Humanitarian Law

International humanitarian law is of relevance to refugee law and refugee protection in a number
of ways. First, it helps to determine who is a refugee. Many asylum seekers are persons fleeing
armed conflict and often violations of international humanitarian law. A person fleeing an armed
conflict might not automatically falls within the definition of the 1951 Refugee Convention,
which lays down a limited list of grounds for persecution. Recognizing that the majority of
persons forced to leave their state of nationality today are fleeing the indiscriminate effect of
hostilities and the accompanying disorder, including the destruction of homes, food stocks and
means of subsistence — all violations of international humanitarian law — but with no specific
element of persecution, subsequent regional refugee instruments, such as the 1969 OAU Refugee
Convention and the 1984 Cartagena Declaration on Refugees have expanded their definitions to
include persons fleeing armed conflict.!! Even states that are not party to these regional
instruments have developed a variety of legislative and administrative measures, such as the
notion of “temporary protection” for example, to extend protection to persons fleeing armed

conflict.

A second point of interface between international humanitarian law and refugee law is in relation
to issues of exclusion. Violations of certain provisions of international humanitarian law are war
crimes and their commission may exclude a particular individual from entitlement to protection

as a refuge.'?

As far as protection is concerned international humanitarian law offers refugees who find
themselves in a state experiencing armed conflict a two-tiered protection. First, provided that
they are not taking a direct part in hostilities, as civilians refugees are entitled to protection from

the effects of hostilities. Secondly, in addition to this general protection, international

11 EDUARDO ARBOLEDA, Refugee Definition in Africa and Latin America: The Lessons of Pragmatism, Int J
Refugee Law (1991) 3 (2): 185-207 doi:10.1093/ijrl/3.2.185; See also UNHCR EXPERT ROUNDTABLE
INTERNATIONAL PROTECTION FOR PERSONS FLEEING ARMED CONFLICT AND OTHER
SITUATIONS OF VIOLENCE Cape Town, South Africa, 13 & 14 September 2012

12 See statement at the International Association of Refugee Law Judges world conference, Stockholm, 21-23 April
2005, by Emanuela-Chiara Gillard, ICRC Legal Adviser.’International humanitarian law, refugee law and human
rights law are complementary bodies of law that share a common goal, the protection of the lives, health and dignity
of persons. They form a complex network of complementary protections and it is essential that we understand how
they interact.’

10



humanitarian law grants refugees additional rights and protections in view of their situation as

aliens in the territory of a party to a conflict and their consequent specific vulnerabilities.*®

If respected, international humanitarian law operates so as to prevent displacement of civilians
and to ensure their protection during displacement, should they nevertheless have moved. Parties
to a conflict are expressly prohibited from displacing civilians. This is a manifestation of the
principle that the civilian population must be spared as much as possible from the effects of

hostilities.

During occupation, the Fourth Geneva Convention prohibits individual or mass forcible
transfers, both within the occupied territory and beyond its borders, either into the territory of the
occupying power or as is more the case in practice, in to third states.’* The 1949 Fourth Geneva
Convention Relative to the Protection of Civilian Persons in time of War: article 44 of this
Convention, whose aim is the protection of civilian victims, deals with refugees and displaced
persons. Article 73 of the 1977 Additional Protocol stipulates that refugees and stateless persons

shall be protected persons under parts | and I11 of the Fourth Geneva Convention.

In addition to this general protection, international humanitarian law affords refugees further
specific protection. In international armed conflicts refugees are covered by the rules applicable
to aliens in the territory of a party to a conflict generally as well as by the safeguards relating

specifically to refugees.’®

Refugees benefit from the protections afforded by the Fourth Geneva Convention to aliens in the
territory of a party to a conflict, including:
= the entitlement to leave the territory in which they find themselves unless their departure
would be contarary to the national interests of the state of asylum,
= the continued entitlement to basic protections and rights to which aliens had been

entitled before the outbreak of hostilities.

13 Ibid

14 Convention (1V) relative to the Protection of Civilian Persons in Time of War. Geneva, 12 August 1949.
Available at: https://www.icrc.org/ihl/INTRO/380

15 Supra note 11.

11
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= guarantees with regards to mean of existence, if the measures of control applied to the

aliens by the party to the conflict means that they are unable to support themselves.

While recognizing that the party to the conflict in whose control the aliens find themselves may,
if its security makes this absolutely necessary, intern the aliens or place them in assigned
residence, the Convention provides that these are the strictest measures of control to which aliens
may be subjected. Finally, the Fourth Convention also lays down limitations on the power of a
belligerent to transfer aliens.’® Of particular relevance is the rule providing that a protected
person may in no circumstances be transferred to a country where he or she may have reason to
fear persecution for his or her political opinions or religious beliefs; a very early expression of

the principle of non-refoulement.

In addition to the aforementioned rules for the benefit of all aliens in the territory of a party to a
conflict, the Fourth Geneva Convention contains two further provisions expressly for the benefit
of refugees. The first provides that refugees should not be treated as enemy aliens — and thus
susceptible to the measures of control - solely on the basis of their nationality. This recognizes
the fact refugees no longer have a link of allegiance with that state and are thus not automatically

a potential threat to their host state.

The second specific provision deals with the precarious position in which refugees may find
themselves if the state which they have fled occupies their state of asylum. In such
circumstances, the refugees may only be arrested, prosecuted, convicted or deported from the
occupied territory by the occupying power for offences committed after the outbreak of
hostilities, or for offences unrelated to the conflict committed before the outbreak of hostilities
which, according to the law of the now occupied state of asylum, would have justified
extradition in time of peace. The objective of this provision is to ensure that refugees are not
punished for acts - such as political offences - which may have been the cause of their departure
from their state of nationality, or for the mere fact of having sought asylum.

16 Supra note 13.

12



And again, The Geneva Convention I-1V is only applicable in international armed conflicts,
except common Article 3 which also applies in non-international armed conflicts. In order to
determine which treaty law applies to a particular conflict, a prior characterization of the conflict
as international or non-international is required and this is often difficult or subject to dispute.
The study shows, however, that many rules apply equally in international and non-international
armed conflicts. For example, the prohibition of attacks on civilians, journalists or humanitarian
relief personnel and the prohibition of forced displacement of populations apply in any armed
conflict. However, in a non-international armed conflict, each party is bound to apply, as a
minimum, the fundamental humanitarian provisions of international law contained in Article 3
common to all four Geneva Conventions. Those provisions are developed in and supplemented
by Geneva Protocol Il of 1977. Both common Article 3 and Geneva Protocol 11 apply with equal
force to all parties to an armed conflict, government and rebels alike.

e In addition, government troops and rebel forces must apply a number of other specific
treaty rules relating to internal conflicts, namely:

e Atrticle 19 of the 1954 Cultural Property Convention and its Second Protocol of 1999 (the
latter protocol has not yet entered into force at the time of writing);

e Protocol Il to the Conventional Weapons Convention, on Prohibitions or Restrictions on
the Use of Mines, Booby-Traps and Other Devices, as amended on 3 May 1996;

e the Ottawa landmines treaty of 1997.

The rules of customary international law certainly apply as well, in particular the basic principles
of distinction,!” proportionality,’8access to humanitarian relief,!® treatment of civilians,?

displacements and displaced persons?! and good faith and humane treatment.

17 The Study on customary international humanitarian law conducted by the International Committee of the Red
Cross (ICRC) and originally published by Cambridge University Press, Chapter 1: principle of distinction, Rule 1.
18 1bid, Rule 14.

19 1bid, Rule 55

20 |bid, Rule 87

2 |bid, Rule 129

13



2.3 Refugee Rights Violations and State Responsibility

2.3.1 International Human Rights Law as a Tool for State Responsibility

The movement to internationalize the protection of human rights has led to the adoption of
specific legal conventions pertaining to human rights and which also layout the basis for state
responsibility. Instruments such as the International Covenant on Civil and Political Rights
(ICCPR) and the Covenant on Economic, Social and Cultural Rights (ICESCR), elaborated after
World War Il, specifically bring about restraints for state actions as well as a state responsibility
to enforce human rights standards.?? Such frameworks consistently impose obligations on “state

29 ¢¢

parties,” “contracting parties,” or “high contracting parties.”

One of the clearest provisions in this regard is Article 2 of the ICCPR, which deals with the

implementation of the rights agreed upon by states parties to the Covenant. It stipulates that:

Each State Party to the present Covenant undertakes to respect and to ensure to all individuals
within its territory and subject to its jurisdiction the rights recognized in the present Covenant,
without distinction of any kind, such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status.?®

Furthermore:

Where not already provided for by existing legislative or other measures, each State Party to the
present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures
as may be necessary to give effect to the rights recognized in the present Covenant.?*

In relation to this Article, the UN Human Rights Committee has expressed the view that while
Article 2 of the Covenant generally leaves it to the states parties concerned to choose their
method of implementation in their territories within the framework set out in that Article, the
obligation under the Covenant is not confined to the respect of human rights, but that states

parties have also undertaken to "ensure the enjoyment of these rights to all individuals under

22 As recognized by the ICTY in the Tadic case, it is clear that international law is gradually emerging from a state-
centric stance towards a moral, human rights approach. See Prosecutor v. Tadic [Tadic case], Case no. IT-94-I-1,
ICTY, Decision on the Defense Motion for Interlocutory Appeal on jurisdiction, para. 97 (2 Oct. 1995). See also 1.
Hammer, A FOUCAULDIAN APPROACH TO INTERNATIONAL LAW: DESCRIPTIVE THOUGHTS FOR
NORMATIVE ISSUES (2007), at 115.

B |CCPR, Atticle 2(2).

2 | bid
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their jurisdiction.”?® This duty to ensure has both negative and positive elements, it "is not to be
understood as a negative right directed solely at the state, but rather that calls for positive
measures to ensure it.”? It is generally interpreted that the state fulfills its obligation to "respect”
by not actively infringing the individual's rights, while the term "ensuring" indicates an
affirmative obligation on the state to assure such rights.?’ Extensive case law on state obligations
to take positive action has in particular been developed within the auspices of the European
Court of Human Rights (ECtHR).? Importantly, the idea of positive and negative obligations is
linked to the duty of states to exercise due diligence to prevent, protect, fulfill and promote

human rights.?°

Although due diligence obligations, unlike the rules of state responsibility, generally stem from
treaty obligations, state obligations under human rights law and the laws of state responsibility
seem to increasingly converge.®® It is arguable that the standards of due diligence and state
responsibility could work in tandem, by informing each other and forming parts of a single
whole. They are complementary and mutually reinforcing. As such, the state's obligation to
protect the human rights of all individuals within its jurisdiction and under its authority is very

broad.

Many human rights conventions include special treaty mechanisms that have created procedures

for monitoring and enforcing compliance with the obligations under the convention. Such

%5 UNHRC, General Comment 3 on ICCPR, Article 2 (1981), paras. 1-2. See Compilation of General Comments and
General Recommendations Adopted by Human Rights Treaty Bodies, UN Doc. no. HRI/GEN/IIRev.1 (1994), at 4.
26 M. Nowak, UN COVENANT ON CIVIL AND POLITICAL RIGHTS: CCPR COMMENTARY (Z0OO0S), at 105
27 See UNHRC, General Comment 31, UN Doc. CCPR/C/21/Rev.I/Add.13 (2004).

28 See in particular Marckx v. Belgium, 31 ECtHR (ser. A) (1979), Judgment (13 June) (Application N. 6833/74),
para. 31; Young, James & Webster v. United Kingdom, 44 ECtHR (ser. A) (1981) (Application N. 7601176;
7806/77), Judgment, para. 49. See also the L.CB. v. United Kingdom judgment of the ECtHR, 9 June 1998, para. 36;
Osman v. United Kingdom, 28 Oct 1998, para. II5; A. v. United Kingdom, 23 Sept. 1998; ECtHR (Grand Chamber)
Makaratzis v. Greece, Reports 2004-XI1, paras. 56ff.

29 Courts vary in their usage of the two concepts; the ECtHR, for example, exclusively refers to positive and
negative obligations, whereas the Inter-American Court promulgates the term due diligence. See B. Hofstetter,
European Court of Human Rights: Positive Obligations in E. and others v. United Kingdom, 2 IJCL 3 (2004), 525-
560 at 531. See also E. Brems, HUMAN RIGHTS: UNIVERSALITY AND DIVERSITY (2001), at 446.

30 Certain scholars have nevertheless argued that they do not correctly reflect the contemporary international legal
arena. For a critique of the application of the ILC Articles to matters regarding human rights violations, see C.
Chinkin, A Critique of the Public/Private Dimension, 10 EJIL 2 (1999), 387-395 at 395; A. Clapham, HUMAN
RIGHTS IN THE PRIVATE SPHERE (1993), at 188; A. Clapham, The 'Drittwirkung' of the Convention, in R.St.J.
Macdonald et al. (eds.), THE EUROPEAN SYSTEM FOR THE PROTECTION OF HUMAN RIGHTS (1993), at
170.
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procedures include individual complaint procedures, periodic reporting, and political and judicial
inter-state proceedings. Simma and Pulkowski have, for example, argued that, since, individual
claims procedures and reporting procedures are not concerned with the same substantive matter
as the ARSIWA, such mechanisms generally do not constitute leges speciales to the ARSIWA 3!
The function of reporting mechanisms is to provide a comprehensive monitoring and human
rights critique of a particular member state, while the ARSIWA are concerned with the legal
consequences of concrete breaches. Such procedures would complement the right to invoke state
responsibility rather than replace it.

It should finally be noted that, with few exceptions, human rights guarantees are not absolute but
are rather subject to specific limitations. The extent of these limitations cannot be determined in
general terms, but has to be ascertained for each individual right. Article 4(1) of the ICCPR, for
example, stipulates:

In time of public emergency which threatens the life of the nation and the existence of which is
officially proclaimed, the States Parties to the present Covenant may take measures derogating
from their obligations under the present Covenant to the extent strictly required by the
exigencies of the situation, provided that such measures are not inconsistent with their other
obligations under international law and do not involve discrimination solely on the ground of
race, colour, sex, language, religion or social origin.*?

Nevertheless, no derogations are permitted from certain absolute human rights guarantees.
Examples of absolute obligations relevant to this study include the prohibition of torture and

inhuman treatment or punishment and the prohibition of slavery.®

Moreover, there are rights which in principle are non-derogable but where special cases entail
that an interference with the right concerned does not constitute a violation.®* Within human
rights treaties, then, the main criterion used to assess whether a defense of necessity can be

successfully invoked is proportionality. This principle holds that the extent of the restriction of

31 B. Simma & D. Pulkowski, Leges Speciales and Self-Contained Regimes, in J. Crawford et al. (eds.), THE LAw
OF INTERNATIONAL RESPONSIBILITY (2010). at 139-140.

$2See also ECHR, Article 15; ACHR, Atrticle 27.

33 See for instance Prosecutor v. Furundzija, Case no. 1T-95-17/1-T10, ICTY (TC), Judgment (10 Dec. 1998).

34 See for instance ICCPR, Article 8(3)(a) which prohibits forced and compulsory labor but also includes exceptions
to this general prohibition.
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the human right concerned should be proportionate to the legitimate aim pursued.® As such, the

restriction will only be considered necessary when the proportionality requirement is satisfied.
2.3.2 International Refugee Law as a Tool for State Responsibility

There are a number of provisions in the 1951 Refugee Convention that pose duties upon states
parties. Most importantly, states have a duty to provide protection to refugees. This includes
states obligation to respect the principle of non-refoulement, embedded in Article 33 which
stipulates that no refugee shall be returned to any country "where his life or freedom would be
threatened on account of his race, religion, nationality, membership of a particular social group
or political opinion." Importantly, neither the 1951 Refugee Convention nor regional refugee
instruments such as the 1969 OAU Refugee Convention generally allow states to derogate from
their obligations.®® Although, unlike the UN Torture Convention that contains an absolute
prohibition of refoulement, the 1951 Refugee Convention contains a provision in which states
may lawfully restrict refugee rights under one or two narrow circumstances. Firstly, a small
number of Convention rights may be withdrawn for reasons of security or criminality. Secondly,
the rights of persons whose refugee status has yet to be confirmed may be temporarily suspended

on national security grounds during a war of other grave emergency.

Although the ILC has labeled international refugee law as "exotic and highly specialized,"®’ this
field of law lays only a limited basis for state responsibility. Within the 1951 Refugee
Convention, one could envisage two different ways of holding states responsible for violations of
the Convention; either through Article 35 concerning UNHCR'S supervisory function or through

the Convention's compromissory clause as laid down in Article 38.

Article 35 of the Refugee Convention, titled "Co-operation of the National Authorities with the
United Nations, obliges states parties in Article 35(1) to "undertake to co-operate with [UNHCR]

in the exercise of its functions, and ... in particular facilitate its duty of supervising the

% C. Ryngaert, State Responsibility, Necessity and Human Rights, 41 NYIL (2010), 79-98 at 88.

% This possibility is expressly stated in the relevant articles of the Convention; see for instance Articles 28, 32-33.
Secondly, the rights of persons whose refugee status has not yet been confirmed may be provisionally suspended on
national security grounds during war or other grave emergency. See further J. Hathaway, THE RIGHTS OF
REFUGEES UNDER INTERNATIONAL LAw (2005), at 260ff.

37 ILC, Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of
International Law, Report of the Study Group of International Law Commission, UN Doc. A/CN.4/L.682 (13 Apr.
2006), para. 8.
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application of the provisions of [the] Convention." Article 35(2) goes on to state that states
parties must "undertake to provide [UNHCR] ... with information and statistical data concerning:
(a) the conditions of refugees, (b) the implementation of this Convention, and (c) laws,
regulations and decrees which are, or may hereafter be, in force relating to refugees.®® As we can
see, the primary purpose of the provisions appear to be to link the duty of states parties to apply
the Convention and the 1967 Protocol with UNHCR'S task of supervising their application; a
treaty obligation is imposed on states parties to on the one hand respect UNHCR'S supervisory
power and not hinder the organization in carrying out this task, and, on the other hand, to
actively cooperate with UNHCR in this regard in order to achieve an optimal implementation of
all provisions of the Convention and its Protocol. Can such supervision by UNHCR function as a

tool for state responsibility?

The true meaning of UNHCR'S supervisory duties has never been truly explored, and the
drafting history shows that the drafters did not have a clear understanding of what supervision on
the part of UNHCR would signify and entail. As one commentator explained, “the drafting
process raised questions rather than [answer] them."*° However, in the literature, "supervision"
has generally been understood as the equivalent of monitoring rule compliance. It appears to
presuppose a clear understanding of the meaning of the various provisions of the 1951
Convention and the 1967 Protocol, but, more importantly, supervision also appears to
presuppose knowledge about actual application on the part of states parties.’® There is
nevertheless no periodic, regular reporting requirement for states as such; there is only an
obligation to "undertake to provide" with information "in the appropriate form.”*! The
supervisory powers of UNHCR are also not accompanied by the power to enforce compliance in
states parties in case of contraventions or violations of the Convention and Protocol. UNHCR's
power is limited to making formal and informal representations to governments. And even then,
there has been increased criticism of UNHCR by outside observers, who point out that UNHCR

cannot exercise the requisite of independence, and cannot take a strong stance towards states

38 UNHCR'S supervisory responsibility is also mentioned in Article 1 and 8(a) and (d) of the UNHCR Statute, as
well as Article 11(l) of the 1967 Protocol.

39 M. Zieck, Article 35 1951 Convention/Article 11 1967 Protocol, in A. Zimmermann (ed.), THE 1951
CONVENTION RELATING TO THE STATUS OF REFUGEES AND ITS 1967 PROTOCOL: A
COMMENTARY (2011), 1459-15II at 1494, para. 64.

40 Ibid at 1495, para. 65.

41 Article 35(2) of the 1951 Refugee Convention.
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which violate the rights of refugees. UNHCR has been fundamentally transformed from an
agency whose task was to be a guardian of refugee rights as implemented by states, to an agency
which itself is involved in rights implementation - UNHCR is often the means by which refugee
rights are delivered on the ground. Article 35 is as such limited to at best being a means of "soft

enforcement"4? rather being a robust tool for state responsibility.

Article 38 of the 1951 Refugee Convention nevertheless provides a different opportunity for
holding states responsible for refugee rights violations. It is a so-called "compromissory clause”
attributing compulsory jurisdiction to the international Court of Justice under Article 36 of the
ICJ Statute with regard to disputes arising under and with respect to the Convention. The subject
matter of the dispute brought before the Court must be related to the “interpretation or
application™ of the Convention, and similar dispute settlement provisions can be found in
numerous treaties. Under the decentralized implementation structure envisaged by the 1951
Refugee Convention, it is governments themselves which ultimately remain responsible to
ensure that refugees are treated as the Convention requires. Any state party may legitimately take
up concerns regarding non-compliance directly with any other state party, and may in most cases

require the non-compliant state to answer to the International Court of Justice.*

The main problem with the compromissory clause in the Convention is that states which are not
directly affected by non-compliance have little incentive to become active. In general it is not
states but individuals who are victims of a violation of the Refugee Convention, and this without
being accorded individual judicial protection. Protection before the 1CJ could be exercised by
way diplomatic protection, but the individual concerned will generally not be a national of the
state of residence and his home state will not be interested in protection. Furthermore, inter-state
complaints come at a high political cost; while there have been some formal protests by states
parties about the conduct of other states parties, no application has ever been made to the
international Court of Justice as contemplated by Article 38. Thus, in practice, Article 35 and 38
are clearly limited and offer little opportunity for holding states responsible for violations of

international refugee law.

42V, Turk, UNHCR'S Supervisory Responsibility, 14 RQDI (2001),135-159 at 135,149.

43 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosn. & Herz. v.
Yugo.) [Genocide case], 1993 IC] 3, at para. 29, quoting Interpretation of Peace Treaties with Bulgaria, Hungary
and Romania, First Phase, adv. opinion, 1950 ICJ 74, and referring to East Timor (Port. v. Austral.), 1995 1CJ 100,
Judgment.
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2.3.3 International Humanitarian Law as a Tool for State Responsibility

The ILC has frequently referred to international humanitarian law as an example for or as an
exception to rules contained in the ARSIWA, and international tribunals have applied the rules
on state responsibility in order to attribute or not to attribute certain violations of international
humanitarian law to a given state.** International humanitarian law came into being as law
regulating belligerent inter-state relations, and thus as a part of the primary - traditional- layer of
law. Today, however, it is almost inconceivable to apply this field of law unless it is understood
within the second layer, i.e., as a law protecting victims of armed conflict against states and
others who wage war. International humanitarian law is thus interesting as it must be

comprehended and applied with due regard taken to both layers of law.

Several IHL frameworks impose obligations on states. Under Article 1 common to the four
Geneva Conventions and Protocol I, all states undertake to "ensure respect™ for their provisions
"in all circumstances.” This Article is today generally understood as referring to violations by
other states.*® IHLs dual nature is also evident in this Article, which in some respects, as Sassoli
notes applies the general rules on state responsibility, while in other respects establishes a special

secondary rule.*® As such it appears to be both a primary and secondary rule at the same time.

International humanitarian law doesn’t generally permit any derogation;*’ it is, after all, tailored
for armed conflicts, which by their nature are emergency situations. Considerations of military
necessity are already taken into account in the context of the "formulation and interpretation of
the primary obligations."8

4 Genocide case, supra note 22, para. 52; Prosecutor v. Tadic [Tadic case], Case no. IT-94-I-I, ICTY, Decision on
the Defense Motion for Interlocutory Appeal on jurisdiction, para. 116-144 (2 Oct. 1995).

45 Cf.J. Pictet et al., THE GENEVA CONVENTIONS OF 12 AUGUST 1949: COMMENTARY/Iv, GENEVA
CONVENTION RELATIVE TO THE PROTECTION OF CIVILIAN PERSONS IN TIME OF WAR (1958), at
18; M. Bothe, K.J. Partsch & W.A Solf, NEW RULES FOR VICTIMS OF ARMED CONFLICTS:
COMMENTARY ON THE Two 1977 PROTOCOLS ADDITIONAL TO THE GENEVA CONVENTIONS OF
1949 (1982), at 43; 1. Condorelli & 1. Boisson de Chazournes, Common Article 1 of the Geneva Conventions
Revisited.: Protecting Collective Interests, IRRC 837 (2000), 67-87.

46 See M. Sassoli, State Responsibility for Violations of International Humanitarian Law, 84 IRRC 846 (2002), 401-
434 at 422.

47 For exceptions, see, for example, Article 33(2) of First Geneva Convention; Articles 49(2) and (5), 53, 55(3) and
108(2) of the Fourth Geneva Convention, and Article 54(5) of Additional Protocol I.

48 |LC, Report of the International Law Commission on the Work of its Fifty-Third Session (23April-1 June and 2
July-to August 2001), UN Doc. no. A/56/10, at 206, para. 20 in Article 25
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International humanitarian law and the ARSIWA both deal with the duty of states to make
reparations; Article 31 ARSIWA provides that "the responsible state is under an obligation to
make full reparation for the injury caused by the internationally wrongful act,”" while the duty to
make reparation for violations of IHL in international armed conflicts is explicitly referred to in
Article 38 of the Second Protocol to the Hague Convention for the Protection of Cultural
Property, as well as implied in the rule of the Geneva Conventions, according to which states
cannot absolve themselves or another contracting party of any liability incurred in respect of
grave breaches.*°

49 See Article 51 of First Geneva Convention; Article 52 of Second Geneva Convention; Article 131 of Third
Geneva Convention; Article 148 of Fourth Geneva Convention.
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CHAPTER THREE
The Nature of Refugee Camps

3.1 Overview

According to the political theorist Hannah Arendt, a ‘refugee’ is a ‘stateless’ or ‘non-citizen’
person who threatens the nation-state system.>® Consequently, countries have acknowledged the
need for a solution to the refugee problem, whose status is considered temporary, with two
possible options: return to the homeland or country of origin, or naturalization in the host
country.® Arendt views the refugee camp as a ‘final solution’ involving the incarceration of
refugees after denying their citizenship. Only then do they become homo sacer in the sense

implied by ancient Roman law: destined to die, with their life defined as ‘bare’.%

“once I accompanied one of our Ministers to the Eastern region, and We all drove out of town to
look at a new wave of refugees arriving from Eritrea. Before reaching the camp, the Minister —
who was not familiar with the region - saw a cluster of shelters made of mats and under their
shade were a number of families with children who were very thin and almost in rags. The
Minister turned to the Governor of the region and asked him whether these were refugees, and

the Governor promptly replied. 'No, your Excellency, these are the hosts”.>

A while back I read the above statement of the former Sudanese Ambassador to Britain, from the
transcript of the proceedings of the international symposium ’Assistance to Refugees:
Alternative Viewpoints’, Oxford, March 1984. In my understanding though most people put
forward similar stories to argue against the rights of refugees or in an attempt to draw a false
dichotomy between ’hosts’ and ’refugees’. Well in a consequence, it paves a way for the

inhuman concentration of refugees in camps, as it seems easy to understand and easy to justify.

%0 Arendt, Hannah. 1966. The Origins of Totalitarianism. New York: Harcourt Brace & Company.

51 Supra note 1.

52 Supra note 1, at 280 — 283.

53 Hidden Losers? The Impact of Rural Refugees and Refugee Programs on Poorer HostsAuthor(s): Robert
ChambersSource: International Migration Review, Vol. 20, No. 2, Special Issue: Refugees: Issues and Directions
(Summer, 1986), pp. 245-263
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3.2 Definition of refugee Camps

Practically speaking refugee camp refers to designated area/places where refugees live in their
asylum country. And I couldn’t find a definition of the term ’refugee camp’ in international law.
However, in most cases it seems there is an agreement between scholars on the main
characteristics of the refugee camps: the civilian character of its population, issues of freedom of

movement and the way these camps governed.

One particular thing about the refugee camps is that the space requires being free from any kind
of military activities. According to international law and UNHCR guidelines, camps should not
be located close to the border. Article 11(6) of the OAU Convention Governing the Specific
Aspects of Refugee Problems in Africa states that, "For reasons of security, countries of asylum
shall, as far as possible, settle refugees at a reasonable distance from the frontier of their country
of origin.">* This has generally been understood to mean a minimum of fifty kilometers from the
border. This principle is also reflected in several UNHCR Executive Committee Conclusions,
including the 1987 Conclusion on Military or Armed Attacks on Refugee Camps and
Settlements.™ It should clearly be civilian and humanitarian in its nature. And, as we are going to
see in the next part of our discussion, this character of refugee camp is firmly grounded on

international law.

Let’s break it down the definition and concept of refugee camps first, as it is important part of
my thesis. First of all there is no definition in international law of the term refugee camps;>® for
everyone’s surprise the 1951 Refugee Convention and The 1969 OAU Convention makes no
reference of any kind to refugee “camps.” However, if we look at the Kampala Convention on
the Internally Displaced Persons we might be able to get a very short definition of Camps: it

refers them as “places where internally displaced persons are sheltered.””®’

The 1951 refugee convention makes no reference of any kind to ’refugee camps.” The 1969
OAU refugee convention also offers nothing regarding the term ’refugee camp’. If we have to

mention it, the only major international treaty which merely refers to “places where internally

5 OAU Convention Governing the Specific Aspects of Refugee Problems in Africa, ratified 18 October 1972.
%5 Conclusion on Military or Armed Attacks on Refugee Camps and Settlements, No. 48 (1987), para. (c).

% Janmyr,Maja, > Protecting Civilians in Refugee Camps: Unable and Unwilling States, UNHCR and International
Responsibility” International refugee Law Series.
57 See the Kampala Convention, Article 5(i).
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displaced persons are sheltered” is the Kampala Convention.® A comprehensive definition of the
concept is also difficult to identify within the broader social sciences, and the operational
definitions of international and non-governmental organizations provide little meaningful
guidance for our purposes in this thesis. Within the realm of the so-called camp management
project under the auspices of six international organizations, including UNHCR has been

developed a single widely accepted operational definition. The term *camp’ applies to:

”...a variety of camps or camp-like settings — temporary settlements including planned or self-
settled camps, collective centers and transit and return centers established for hosting displaced
persons. It applies to ongoing and new situations where due to conflict or natural disasters,

displaced persons are compelled to find shelter in temporary places.”™

The lack of a clear definition is particularly disconcerting because the refugee camp "label” may
confer an array of legal, political and bureaucratic implications for refugee protection. It also
complicates any attempt of clarifying the underlying objectives of hosting individuals in refugee
camps; while the very aim of the refugee camp at the outset appears to be the strengthening of
refugee protection, critics have argued that the objective of such encampment rather seems to be

to protect states from refugees.®

Understanding the specific characteristics of a camp is also necessary to understand where
human rights violations occur, and thus their legality. It is also important to understand why and
how they are used—in short or long-term situations (where the same rights may be denied, but
more thoroughly over time and with less justification)—in order to seek alternative solutions.
While it may be easy to think of a camp in terms of a rigid definition, the idea of a camp is far

more fluid, and can be understood in different ways according to space, time and culture.

Some of the key Camp characteristics have been discussed and listed by different experts.

Although many practitioners and scholars are also discuss “camps” without defining their

%8 See the Kampala Convention, Article 5(i), which states that members of armed groups shall be prohibited from,
among other things, “[v]iolating the civilian and humanitarian character of the places where internally displaced
persons are sheltered and shall not infiltrate such places.”

%9 See NRC/Camp Management Project, Camp Managment Toolkit (May 2008), at 14.

8 G. Verdirame, THE UN AND HUMAN RIGHTS, WHO GUARDS THE GUARDIANS? (2011), at 238.
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characteristics in light of other types of settlements.®* According to Jacobson,®? here are outlines

the various types of settlements that occur:

« Self-settlements occur when refugees settle amongst the local community without assistance
from any government or international body. Refugees choose where they live, are able to work
(though not necessarily legally), and usually do not receive formal protection from UNHCR or

another body.

* Assisted settlements are intended to house refugees temporarily, and can be seen in camps and

local settlements in rural areas, and mass shelters or public buildings in urban areas.

» Camps are “purpose-built sites, usually close to the border, and thus usually in rural areas”.
They are meant to be temporary, and thus refugees are not expected to be self-sufficient. They
are geared toward repatriation, and most are closed, not allowing refugees to come and go freely

(though it can vary).

* Local settlements are like camps in that they are planned and segregated villages created

specifically for refugees, but differ in that they are intended to promote self-sufficiency.

Jacobsen emphasizes that refugee settlements are “seldom fixed” but are rather formed by “a
fluid process, in which refugees settle in different situations”.®® For the purposes of this paper,
camps are seen as different from settlements in that they severely restrict rights and freedoms, in
particular the freedom of movement and the right to work, which at least the reality in Ethiopia’s

case.

3.3 The Normativity of Long Term Encampments

During the Cold War UNHCR became increasingly active with refugees outside of Europe.®* In

many cases, refugees were political pawns for state ideologies, as states resettled or locally

61 SCHMIDT, A. (2003) ‘FMO Research Guide: Camps Versus Settlements’, Oxford, Forced Migration Online,
Available from: (accessed 13 May 2009).

52 JACOBSEN, K. (2001) ‘The Forgotten Solution: Local Integration for Refugees in Developing Countries’,
Working Paper No. 45. New Issues in Refugee Research, Geneva, UNHCR

83 Supra note 10, at 8.

8 LOESCHER, G. (2001) The UNHCR and World Politics: A Perilous Path, Oxford, Oxford UP.
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integrated refugees who held their same political views.®> However, with the end of the Cold
War, sentiments toward refugees shifted, and the international community became more
interested in the containment of refugees in their region of origin.%® Resettlement and local
integration became less favorable, and refugees were left with temporary asylum in camps with
no prospect for a long-term solution (Loescher, Betts and Milner 2008).%” In many cases, this
made encampment more common, particularly in the 1980s in places like Ethiopia, South Africa,

Pakistan and other parts of South Asia.®

Even though refugee camps are commonly designated as places of temporary shelter, their de
facto duration is indeterminate. As such, they exist between the temporary and the permanent, or,
as Agier has articulated, "[a] camp is an emergency intervention that has been on 'stand-by" for
months or years ...."% Being characterized as temporary, while in practice often semi-permanent;
the camp thus constitutes a paradoxical environment, also described by Bauman as "frozen
transience."’® Today the average lifespan of a refugee camp is 7 years, and UNHCR has coined
the term "protracted camp™ in response to the increasing reality of protracted refugee situations.™
UNHCR defines a protracted refugee situation as a situation where "a refugee population of
25,000 persons or more has been living in exile for five years or longer in a developing
country:' These protracted situations often have devastating human rights consequences;
academics and practitioners alike have begun to emphasize the susceptibility of refugees in
protracted refugee situations to exploitation, negative survival strategies, and to political and

military movements whose activities conflict with the civilian and humanitarian nature of

85 ROGGE, J. (1981) ‘Africa’s Resettlement Strategies’, International Migration Review 15(1/2): 195-212,

% Supra note 12.

S7LOESCHER, G., BETTS, A. and MILNER, J. (2008) The United Nations High Commissioner for Refugees
(UNHCR): The Politics and Practice of Refugee Protection in the Twenty-first Century, Routledge: New York.

8 | OESCHER, G. (2009) Class Lecture: UNHCR and World Politics course, 4 February, Oxford University.

8 M. Agier, MANAGING THE UNDESIRABLES: REFUGEE CAMPS AND HUMANITARIAN
GOVERNMENT (2011), at 72.

70.Z. Bauman. SOCIETY UNDER SIEGE (2002). at 114-115. See also L. Wacquant. Symbolefatal :quand ghetto et prison
se ressemblent et s'assemblent, ACTES DE LA RECHERCHE EN SCIENCES SOCIALS 139 (2002). 37-55.

L Loescher et al. (eds.) PROTRACTED REFUGEE SITUATIONS: POLITICAL , HUMAN RIGHTS AND
SECURITY IMPLICATIONS (2008), 248-276; J. Crisp. No Solutions in Sight: The Problem of Protracted Refugee
Situations in Africa, 22 RSQ 4 (2003).114-150; A. Jamal, Camps and Freedoms: Long term refugee situations in
Africa, FMR 16 (2003), 4-7; UNHCR. Protracted Refugee Situations. UN Doc. no. EC/54/SC/CRP.14 (2004);
UNHCR. IDP Camp Coordination and Camp Management. A Framework for UNHCR Offices (2006). at 7ff.
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refugee camps.’? For these reasons, many have started to question the legality of those long term

encampments, advocating for regulated time limits.”

Containment of refugees in refugee camps was favored for several reasons. First and for most,
developed/western countries “put forward a new State-centric approach, grounded in the
refugees-as-burdens view”.”* Refugees were seen as “passive aid recipients” at best, and security
threats at worst (this has been especially the rhetoric of the right wing politicians in recent
years). In response, donor countries would rather see this “burden” or “drain” in camps overseas
than at their shores. On the other hand, Host states like Ethiopia and Kenya, for example, chose
encampment because “...when refugee settlements are more fully serviced by the international
community, refugees are also less likely to be perceived as a burden by local hosts”.”™ This in
another words meant that in some cases, aid was conditional upon encampment. Merrill Smith
writes, “When a tight-fisted international community says to a very poor country it will provide
help for refugees in camps...this evidently encourages that poor country to root out refugees
who are integrated and plunk them into camps”.’® The view that refugees are a burden is also
linked to increases in mass influx refugee situations, which encourage encampment as a way to

control seemingly overwhelming numbers.”’

3.4 Problems and Rights Violations in Refugee Camps

Refugee camps as a space on their own are not necessarily illegal, and 1 am not arguing that
camps should never exist according to international law, or that there are not conditions where
some limitations on refugee rights are acceptable. However, the human rights violations that
occur because of these Protracted refugee encampments, mainly concerning the right to work

72 A, Slaughter & J. Crisp. A Surrogate State? The Role of UNHCR in Protracted Refugee Situations. UNHCR NEW
ISSUES IN REFUGEE RESEARCH. no. 168 (2009). at 9; UNHCR. THE STATE OF THE WORLD'S REFUGEES 2006:
HUMAN DISPLACEMENT IN THE NEW MILLENNIUM (2006). at 105

3'S. Deardorff. How long is too long? Questioning The Legality of Long Term Encampment through a Human
Rights Lens, RSC WORKING PAPER SERIES, no. 54 (2009).

4 SMITH, M. (2004) ‘Warehousing Refugees: A Denial of Rights, a Waste of Humanity’, World Refugee Survey
2004, US Committee for Refugees and Immigrants, Washington, DC, at 44.

5 KAISER, T. (2008) ‘Sudanese Refugees in Uganda and Kenya’, in Loescher, G., Milner, J., Newman, E. and
Troeller, G. (eds.) Protracted Refugee Situations: Political, Human Rights and Security Implications, New York:
United Nations UP, at 256.

76 See Smith (2004), Supra note 23, at 48.

" DURIEUYX, J. and MCADAM, J. (2004) ‘Non-refoulement through Time: The Case for a Derogation Clause to
the Refugee Convention in Mass Influx Emergencies’, International Journal of Refugee Law 16(1): 4-24.
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and freedom of movement, do provide grounds for questioning the legality of ‘Refugee Camps’
itself. One of the well-known scholar on refugee issues, Jeff Crisp, writes that a common
characteristic of protracted exile “...is the inability of exiled populations to avail themselves of
basic human rights—including those rights to which refugees are entitled under the provisions of

the 1951 Refugee Convention and other international instruments”.”®

Freedom of movement and the right to work are severely restricted in long-term camp situations,
and this leads to other rights restrictions. This also proves that they are not consistent with the
spirit of the 1951 Refugee Convention or international human rights norms. Another Refugee
law scholar writes:

The tragedy is that the camp that once ensured the life of a refugee becomes, over time, the
prime vehicle for denying that same refugee the rights to liberty, security of person and other
rights enshrined both in the Universal Declaration of Human Rights and in the refugee
instruments. The price of extending this short-term measure year after year is paid in terms of
rights frustrated, capabilities deprived and expectations unmet.’®

Similarly, Elizabeth Ferris writes, “Restrictions on employment and on the right to move beyond
the confines of camps deprive long-staying refugees of the freedom to pursue normal lives and to
become productive members of their new societies...Containing refugees in camps prevents their

presence from contributing to regional development and state-building...It also increases the

vulnerability of refugees to other forms of exploitation”.®

Currently most refugee influxes, including the one in Ethiopia are dealt with in an ad hoc manner
at first, only focusing on the most immediate right of non-refoulement, “with relief management
occurring at the expense of individual rights and freedoms” as Schmidt eloquently described it
2003: 7).8! In most cases, no legal excuse is given for curtailing the rights stipulated in the
Convention (Schmidt 2003).82

8 CRISP, J. (2003) ‘No Solutions in Sight: The Problem of Protracted Refugee Situations in Africa’, Refugee
Survey Quarterly 22 (4): at 124-125.

P JAMAL, A. (2000) ‘Minimum Standards and Essential Needs in a Protracted Refugee Situation: A Review of the
UNHCR Programme in Kakuma, Kenya’, Evaluation and Policy Unit, Geneva, UNHCR, at 146.

8 FERRIS, E. (2008) ‘Protracted Refugee Situations, Human Rights and Civil Society’, in Loescher, G., Milner, J.,
Newman, E. and Troeller, G., (eds.) Protracted Refugee Situations: Political, Human Rights and Security
Implications, New York: United Nations UP, at 88.

81 SCHMIDT, A. (2003) ‘FMO Research Guide: Camps Versus Settlements’ Oxford, Forced Migration Online, at 7.
Available from: http://www.forcedmigration.org/research-resources/expert-guides/camps-versus-
settlements/fmo021.pdf (accessed 07 January 2015).

8 |bid.
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3.5 UNHCR Alternatives to Refugee Camps

“the best time to plant a tree is 20 years ago, and the second best time is today”.

We have noticed for decades that the default response for any refugee crisis has been to set up
refugee camps, which were believed to meet the social and political realities in which refugees
are living. However, this assertion has been repeatedly proved wrong by a significant body of

research.

The United Nations Refugee Agency (UNHCR) has been working on these issues for long. It
came up with a new policy statement in 2009, on refugee protection and solutions in urban areas
which recognized urban areas as ”a legitimate place for refugees to enjoy their rights”.% In 2014,
this has taken a significant step by releasing an Alternatives to Camps” policy which commits
the agency to actively pursue alternatives to camps whenever possible. It also clarifies the
official stand of UNHCR that camps should be a last resort rather than the default response to

refugee influxes. 8

This new policy is very deliberately focused on protection and solutions (we can easily grasp that
idea by simply looking at the title of the document itself) and it tries to link the issue of urban
refugees directly to the UNHCR mandate. The key element of the policy is to defend the
freedom of movement of all refugees and defend mobility. It also identifies the most common
human rights violations that urban refugees confronted in their day to day lives, such as
detention, harassment, eviction and extortion. It focuses on providing refugees access to the
livelihood and labor market. It has also an implication in integrating urban refugees into existing
public and private services and limiting refugee specific services. And the beauty of this
document is, it’s a relatively brave move by UNHCR to commit in providing protection and
solutions irrespective of national legislations, whether states like it or not. In general, UNHCR
clearly states in this document the organizations commitment to adapt a more positive,
contractive and more pro-active that it has been the past in this matter.

8 »Alternatives to refugee camps: Can policy become practice”, by Kristy Siegfried, published at IRIN website,
http://www.irinnews.org/report/100691/alternatives-to-refugee-camps-can-policy-become-practice
8 UNHCR POLICY ON ALTERNATIVES TO CAMPS: http://www.unhcr.org/5422b8f09.html
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Chapter Four

Protection of refugees Under Ethiopian Legal System

4.1 Overview

Under this chapter, we shall discuss the legal and institutional framework of Ethiopia regarding
protection of refugees. Ethiopia has expressed its desire to be part of the effort of the
international community to protect refugees by signing both the UN and OAU/AU refugee
convention. Ethiopia has also further shown its concern to protect refugees through its
constitution which recognizes certain rights of non-nationals and by adopting a proclamation that
specifically deals with refugees. This chapter shall discuss the place of international and regional
refuge instruments in Ethiopia, the relevant provisions of the FDRE constitution, the substantive
and procedural guarantees the proclamation provides for refugees and consider those guarantees

against the guarantees provided for by the UN and OAU/AU refugee conventions.

4.2 The Available Legal Framework for Refugee Protection

4.2.1 The Status of International Laws in Ethiopia

Ethiopia signed the 1951 Convention relating to the Status of Refugees on 10 Nov 1969 and its
1967 Protocol in Nov 1969.% It is a party to the convention with reservations to its article 8(that
obliges states to exempt refugees from measures which may be taken against the person,
property or interests of nationals of a foreign State), article 9 (that allows states, in time of war or
other grave and exceptional circumstances, to take provisional measures which it considers to be
essential to the national security in the case of a particular person, pending a determination by
the Contracting State that that person is in fact a refugee and that the continuance of such
measures is necessary in his case in the interests of national security), article 17(2)( that prohibits
states to impose restrictive measures that may be imposed on aliens or the employment of aliens
for the protection of the national labour market, to refugees) and article 22(that obliges states to

accord to refugees the same treatment as is accorded to nationals with respect to elementary

8 See UNHCR, United Nations High Commissioner for Refugees: State parties to the 1951 Convention relating to
the Status of refugees and the 1967 Protocol: http://www.unhcr.org/3b73b0d63.pdf
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education ).8¢ Regionally, Ethiopia is also a party to the 1969 Convention governing the Specific

Aspects of Refugee Problems in Africa (African Refugee Convention).®’

Besides these refugee-specific instruments, Ethiopia is also a party to most of international and
regional human rights and humanitarian law instruments such as International Covenant on Civil
and Political Rights, International Covenant on Economic, Social and Cultural Rights,
International Convention on Torture, Inhuman and Degrading treatment, The Convention on the
Rights of the Child, The Convention on the Elimination of Discrimination against Women, the
1949 Geneva Conventions and, the African Charter on Human and Peoples Rights, thereby

reinforcing protection for refugees.

More importantly, the fact that Ethiopia has committed itself to these refugee instruments both at
international and regional level demonstrates the desire of the country to assume the shared
responsibility of protecting those who are in a danger of persecution. Apparently, being a party
to these regional and international treaties imposes obligation on Ethiopia to respect and protect
them. This again means that Ethiopia should undertake various measures at a national level
which may include: domesticating these instruments so that they can be enforced in Ethiopia,
adopting refugee legislations at a national level, establishing or designating the necessary

institutions to handle refugee matters etc.

The current Ethiopian constitution under its article 9(4) expressly provides that ‘all international
agreements ratified by Ethiopia are an integral part of the law of the land’.% Once the executive
branch of the government negotiates and signs international treaties, they are expected to be
presented before the House of Peoples Representatives for ratification. In the normal course of

8 The 1951 Convention and the 1967 Protocol are deposited with the Secretary-General of the United Nations
(Article 39 (1) of the 1951 Convention and Article VV of the 1967 Protocol). For the authoritative source of the
current status of both treaties, please refer to the United National Treaty Collection website under status of
Multilateral Treaties Deposited with the Secretary-General (MTDSG):
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY &mtdsg_no=V-5&chapter=5&lang=en#EndDec

8 Organization of African Unity (OAU), Addis Ababa Document on Refugees and Forced Population
Displacements in Africa, 10 September 1994, available at: http://www.refworld.org/docid/3ae68f43c.html [accessed
16 January 2016]

8 Constitution of the Federal Democratic Republic of Ethiopia, 1994 proclamation No 1/1995
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things, after some level of deliberations, these instruments should be adopted which make them

part of the law of the land.

The same provision of the constitution also provides that ‘the constitution is the supreme law of
the land. Any law, customary practice or a decision of an organ of state or a public official which
contravenes this constitution shall be of no effect.’®® From this one could suggest that
international and regional refugee conventions are subordinate to the constitution and the latter
prevails in case the two conflict each other.

On the other hand, Chapter three of the constitution gives a catalogue of human rights. Article
13 of this chapter of the constitution provides that ‘the fundamental rights and freedoms
specified in this chapter shall be interpreted in a manner conforming to the principles of the
Universal Declaration of Human Rights, International Covenant on Human Rights and

International instruments adopted by Ethiopia’.%

It is clear, therefore, that the constitution demands the long list of human rights under chapter
three to be interpreted in conformity with international human rights instruments adopted by
Ethiopia. This means that international human rights instruments including refugee-specific
human rights are to be taken as a guideline to establish the meaning and content of the rights
given in chapter three of the constitution. From this, again, one could suggest that as far as
chapter three rights of the constitution are concerned, the constitution is subordinate to the
adopted international human rights instruments, particularly where the issue of interpretation
comes up.

Substantiating this line of argument, Article 27 of the Vienna Convention on the Law of Treaties
provides that “A party may not invoke the provisions of its internal law as justification for its
failure to perform a treaty”.%! It is; therefore, clear that a domestic law including a constitution
cannot be a justification for failing to live up to the expectations of international agreements. As
a corollary, for a state party to perform its international obligations under a treaty, its national

8 Supra note 4, Article 9.

% Supra note 4, Article 13.

91 See Article 27 of the United Nations, Vienna Convention on the Law of Treaties, 23 May 1969, United Nations,
Treaty Series, vol. 1155, p. 331, available at: http://www.refworld.org/docid/3ae6b3al0.html| [accessed 16
January 2016]
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laws should be made and interpreted in such a way that they do not go against these international
commitments. The expression of article 13 of the constitution that the human rights provisions of
the constitution should be interpreted in compliance with international human rights instruments
is a keen indication of the enormous interest of Ethiopia to respect these instruments and its

internal laws should not serve as an impediment to that end.

In sum, it is more tenable to take a position that the human rights provided in the constitution
that applies to refugees and the refugee proclamation should be interpreted in light of the refugee
convention, the OAU refugee convention and the international and regional human rights
instruments Ethiopia is a party to. Doing in the otherwise would expose Ethiopia to a possible

violation of its commitments at a regional and international level.

4.2.2 Ethiopian Legal and Institutional framework on the Protection of Refugees

The Ethiopian people have long been known for its hospitality and its governments have shown
no less of this over the years. According to the UNHCR country report (2015), Ethiopia hosted
more than 700 thousand refugees and asylum seekers, including about 265,010 Somalis who fled
the collapse of the Somali state in 1991 or more recent turmoil, about 131,660 Eritrean and about

350,000 Sudanese who fled the civil war in the south of Sudan.®?

The discussion about the legal and institutional framework to protect refugees should start with
the very fact mentioned above: Ethiopia is a party to the 1951 international refugee convention
and its additional 1967 protocol; At a regional level, it is a party to the OAU refugee convention
of 1969.

Furthermore, Ethiopia is also a party to a number of international and regional human rights
instruments which are meant to protect every individual including refugee. It is shown in chapter
three that all refuge instruments are nothing but a restatement of refugee-specific human rights
and, refugee law is a segment of the complex network of human rights law and the two are meant

to complement each other.

92 United Nations High Commissioner for Refugees (UNHCR),2015. “Global Appeal 2015.” Available at:
http://www.unhcr.org/gal5/index.xml [accessed 12 January 2016]

33


http://www.unhcr.org/ga15/index.xml

We have also seen above that the 1995 Constitution made adopted international agreements an
integral part of the law of the land and gave the executive and legislative branches specific
authority to provide asylum. What is more, most of the rights provided under chapter three of the
constitution are couched in a language which goes as ‘every person’, which may well include
aliens including refugees. If this understanding is tenable, refugees could benefit from most of
those human rights in the constitution. On the other hand, one could also note that some of the
rights in the constitution seem to be limited to only Ethiopian nationals as these provisions
employ the phrase ‘every Ethiopian’. Such provisions of the constitution include: article 40(the
right to ownership of property, article 41(regarding economic, social and cultural rights) and
article 42(right to work).%

The constitution in its article 32 also expressly provides non- national including refugees the
freedom of movement within Ethiopia and the freedom to choose residence in the following
words: "any ... foreign national lawfully in Ethiopia has, within the national territory, the right to
liberty of movement and freedom to choose his residence, as well as the freedom to leave the
country at any time he wishes," but the same provision seems to have reserved the right of re-

entry to nationals.®*

As a significant step towards enhancement of refugee protection, as granted by the refugee
Convention, Ethiopia has also adopted a proclamation (2004) that specifically deals with

refugees.®®

Being a national refugee-specific instrument, the proclamation regulates a fairly wide areas
related to refugees in almost same language the refugee convention provides. Apart from this,
unlike many contemporary national refugee instruments, the proclamation does not provide for
concepts such as internal flight alternative, safe country of origin, safe third country, subsidiary

and temporary protection.

9 See the Constitution of the Federal Democratic Republic of Ethiopia, 1994 proclamation No 1/1995

% Supra note 9, Article 32.

% See Proclamation N0.409/ 2004- Refugee Proclamation Regulating Refugee Status and the Right to Asylum,
available at: http://www.refworld.org/pdfid/44e04ed14.pdf [accessed 01 December 2015]
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We may say the adoption of this proclamation highlights Ethiopian’s commitment to implement
its international and regional obligations. Its adoption also facilitates the grant of asylum and the
protection of refugees. To this effect, the preamble part of the proclamation reads: ‘it is desirous
to enact national legislation for the effective implementation of the aforesaid international legal
instruments, establish a legislative and management framework for the reception of refugees,

ensure their protection, and promote durable solutions whenever condition permit’.%

The proclamation also provides for institutions such as the Administration for Refugee and
Returnees Affairs (ARRA).

4.2.3 Ethiopia’s Refugee Proclamation
The 2004 proclamation incorporated refugee definition from both the 1951 Convention and the
1969 African refugee convention verbatim. Article 4 of the proclamation adopted a combined

definitions of refugees given by the above two instruments.®’

It has been shown in the previous chapters that while the 1951 convention refuge definition has
been at times considered to be too restricti