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Summary 

This thesis is a comprehensive analysis of the different regulatory designs 

and arguments shaping French law in order to hold French businesses liable 

for their human rights abuses occurring in global supply chains. It focuses 

on the innovative law proposal on the duty of vigilance for parent and 

ordering companies currently debated within the French Parliament, and 

France’s potential to make human rights due diligence mandatory at the 

domestic and at the European Union (EU) level. 

 

The thesis starts by recalling that there is a growing demand for regulating 

businesses at the international level and at the national level in France. 

There is a need for implementing the United Nations Guiding Principles on 

business and human rights (UNGP), and overcoming the international and 

domestic legal barriers that prevent companies to be held liable for their 

subsidiaries’ and subcontractors’ human rights abuses. Thus, the proposal 

on the duty of vigilance carries France’s ambitions of making human rights 

due diligence a binding obligation for French and European businesses, and 

improving access to remedies for victims of business-related human rights 

abuses in France and abroad. Thanks to this innovative legal initiative, 

France is also expecting to become a leader for the European Union in 

business and human rights.  

 

To assess France’s potential to meet these ambitions, the thesis analyses the 

French regulatory framework applicable to business groups and networks 

impacting on human rights. It demonstrates that, although they are various 

mechanisms under different bodies of law that already exist to hold French 

businesses liable for the negative impacts on human rights and the 

environment resulting from their subsidiaries’ and subcontractors’ activities, 

they are too restricted to cover all human rights abuses and all actors within 

global supply chains. 

 

Therefore, the proposal on the duty of vigilance tries to fill the gaps of the 

current regulatory framework by creating a holistic human rights due 

diligence obligation on the part of parent and ordering companies. Despite a 

slow genesis within a divided Parliament, the last version of the proposal 

has been the product of a compromise between the interests of businesses 

and victims of business related-human rights abuses. The extraterritorial and 

wide material scope of application of the duty of vigilance is a real 

improvement in victims’ access to remedies, while its restricted personal 

scope of application and the fault-based liability with the burden of proof on 

the claimant limit the practical effects of these improvements. Thus, the law 

proposal has been heavily criticized from a legal perspective. Although the 

recourse to hard law to regulate businesses has been welcome by some 

lawyers, the proposal was deemed too risky and limited in meeting its 

objectives. However, for the supporters of the proposal, the compromised 

framework of the duty of vigilance is necessary to ensure the adoption of the 

law proposal by both chambers of the Parliament, and advance businesses’ 

respect for human rights. 

 



 v 

The thesis will then analyse France’s potential to meet its other ambitions to 

set up an EU standard on duty of vigilance, and to lead the EU in business 

and human rights. France has already proven to be a model in implementing 

the EU directives on public procurement and in being the forerunner of the 

EU directive on non-financial reporting. Furthermore, France is intensifying 

its lobbying efforts for mandatory due diligence within the EU. Although 

there is currently no strong political will from EU institutions and other EU 

Member States for legalising human rights due diligence, Danielle Auroi 

(the Rapporteur of the proposal in the first reading at the National 

Assembly) gathered support from three national parliaments and five 

national parliamentary chambers to launch a Green Card on mandatory due 

diligence to the European Commission. 
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1 Introduction  

1.1 Background 

 

On 24th April 2013, the Rana Plaza building located in Dhaka (Bangladesh) 

collapsed, burying 1200 workers. Among the debris were clothes produced 

on the premises, marked with the brands of big European and American 

companies - including the French group “Auchan”. Three Non-

Governmental Organizations (NGOs) (“Collectif Ethique sur l’étiquette”, 

“Peuples Solidaires” and “Sherpa”) issued complaints against the 

transnational company (TNC) in France, but in January 2015, the French 

judge took no further action on the applicants’ complaints, leaving no 

chance for the victims to receive compensation.1  Following this drama, the 

four left-wing parties in the French Parliament initiated a legal proposal 

aimed at creating a duty of vigilance on the part of French parent and 

ordering companies to prevent and mitigate the realisation of adverse 

impacts on human rights and the environment resulting from their activities, 

as well as their subsidiaries and subcontractors’ activities abroad.  

 

Indeed, events similar to the Rana Plaza drama became an opportunity to 

push the agenda for regulating businesses’ conduct at the international and 

national level. The past decades of liberalization of trade, extensive 

outsourcing, and domestic deregulation led to the increased chance of TNCs 

finding themselves in situations where their activities directly or indirectly 

affect human rights.2 Concurrently, the emergence of worldwide access to 

the Internet and new technologies allowed civil society organizations to 

                                                 
1 Assemblée Nationale [French National Assembly], 14th legislature, Rapport n°2504 fait 

au nom de la Commission des Lois Constitutionnelles, de la Législation et de 

l'Administration Générale de la République sur la proposition de loi (n°1519) de Mmes 

Danielle Auroi, Barbara Pompili et M. François de Rugy et plusieurs de leurs collègues, 

relative au devoir de vigilance des sociétés mères et des entreprises donneuses d'ordre 

[Report n°2504 on behalf of the Commission on Constitutional Law, the legislation and the 

General Administration of the Republic on the law proposal (n°1519) by Mrs Danielle 

Auroi, Barbara Pompili and Mr. François de Rugy and some of their colleagues on the 

duty of vigilance for parents and ordering companies] (2015) January 21, 2015 (Auroi, 

Danielle), pp.6 and 27. Aba, Elodie, 'J’ai parlé de gens qui meurent, on m’a répondu CAC 

40: on ne peut pas en rester là ! [I talked about dying people, they responded CAC 40: we 

cannot leave this!]' (2015) Rue 89, Le Nouvel Obs 

<http://rue89.nouvelobs.com/2015/02/12/jai-parle-gens-meurent-repondu-cac-40-peut-

rester-257653 >. Business and Human Rights Resource Centre, Auchan Lawsuit (re 

garment factories in Bangladesh) (August 27, 2014) <http://business-

humanrights.org/en/auchan-lawsuit-re-garment-factories-in-bangladesh>. 
2 See the emblematic cases of Nike, Bhopal, Shell in Nigeria, Yahoo in China: Ruggie, 

John Gerard, Just business: multinational corporations and human rights (W. W. Norton & 

Co., 2013) pp.3-19. 

See the human rights and labour standards violations by the “Vinci” group in Qatar for the 

preparation of the 2022 Worldcup: Lecadre, Renaud, 'Le Conseil national des barreaux, à la 

botte des multinationales? [The National Council of Bars, under multinationals' thumb?]' 

(2015) Libération <http://www.liberation.fr/societe/2015/07/23/le-conseil-national-des-

barreaux-a-la-botte-des-multinationales_1352687>. 



 2 

disseminate information and raise public awareness on business-related 

human rights abuses. The adoption of the 2011 United Nations Guiding 

Principles on business and human rights (UNGP),3 among other soft law 

business and human rights instruments,4 helped to find consensus on the 

direction States should take to tackle the issue.  

 

However, hard law initiatives are rare and demonstrative of the lack of 

political will to take innovative legal measures to regulate businesses 

throughout global supply chains. Therefore, if the French proposal on the 

duty of vigilance is adopted, France would be the first country to give full 

legal effect to human rights due diligence and businesses’ obligation to 

respect human rights globally under Pillar II of the UNGP.5 It will also 

improve access to remedies for victims of business-related human rights 

abuses occurring within global supply chains, according to Pillar III of the 

UNGP.6 Thus, thanks to the proposal, the lawmakers are expecting to make 

France a forerunner in business and human rights, leading the European 

Union (EU) in the field. 

 

 

1.2 Topic 

This thesis focuses on France’s current proposal on the duty of vigilance, as 

an attempt to legalize human rights due diligence. It will describe the 

detailed legal modalities and effects of the current regulatory framework and 

the law proposal, as a means of holding businesses liable for adverse human 

rights impacts resulting from their activities throughout the global supply 

chain, and of ensuring efficient access to remedies for victims of these 

impacts. It will analyse the innovative devices of the law proposal and their 

evolution under its different designs. It will evaluate its innovative character 

and expected efficiency in light with what it really adds to the existing legal 

framework. In addition, the thesis will assess the potential of France to build 

an EU standard on human rights due diligence, based on the duty of 

                                                 
3 Ruggie, John Gerard, Special Representative of the Secretary General on the issue of 

human rights and transnational corporations and other business enterprises, Report of the 

Special Representative of the Secretary General on the issue of human rights and 

transnational corporations and other business enterprises, 17/31, UN GAOR, 17th sess, 

Agenda Item 3, UN Doc A/HRC/17/31 (March 21, 2011). 

United Nations, 'Guiding Principles on Business and Human Rights: Implementing the 

United Nations "Protect, Respect and Remedy" Framework' (2011) [UNGP] 

<http://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf>: 

Pillar I: A State duty to protect human rights from businesses’ negative impacts, pp. 3-4, 

Pillar II: A corporate responsibility to respect human rights, pp. 13-16, Pillar III: An 

obligation of both actors to provide access to remedy for the victims, pp.27-28. 
4 OECD, 'OECD Guidelines for Multinational Enterprises' (2011) OECD Publishing 

<http://www.oecd.org/daf/inv/mne/48004323.pdf>. International Labour Organization, 

Tripartite declaration of principles concerning multinational enterprises and social policy 

<http://www.ilo.org/dyn/normlex/en/f?p=1000:62:0::NO:62:P62_LIST_ENTRIE_ID:2453

910:NO>. Nations, United, 'United Nations Global Compact,' (2000) 

<https://www.unglobalcompact.org/>. Green paper: Promoting a European Framework for 

Corporate Social Responsibility 2001 (European Commission) COM(2001) 366 final. 
5 See supra note 3, UNGP (2011), Principle 15 and 17, pp. 15-19. 
6 See supra note 3, UNGP (2011), Principle 26, pp. 28-30. 
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vigilance proposal, and to become a leader for the European Union in 

business and human rights. 

 

1.3 Research questions 

In order to address the potential of France to meet both expectations to make 

human rights due diligence mandatory at the domestic and EU level, this 

thesis will try to answer the two following questions: 

 

1. What are the arguments currently shaping French law regarding 

the imposition of a human rights due diligence obligation on French 

businesses, and the regulatory designs advanced to hold French 

businesses liable for their human rights abuses occurring in global 

supply chains? 

 

2. What is the potential of the French legal innovation on the duty of 

vigilance to result in the adoption of a duty of vigilance standard at 

the EU level? 

 

1.4 Methodology and material 

The thesis answers the first question through a comprehensive analysis of 

the current French legislation and the different regulatory designs of the 

upcoming proposal on the duty of vigilance for parent and ordering 

companies. In line with the Advisory Opinion of the French National 

Consultative Commission on Human Rights,7 the thesis starts by assessing 

the French regulatory framework applicable to business groups and 

networks impacting on human rights. It analyses the extent to which this 

framework allows businesses to be held liable for their subsidiaries’ and 

subcontractors’ adverse impacts on human rights. For the purpose, it 

examines French legislation and regulation from different bodies of law, and 

cases from domestic and regional courts. A legal method is applied to define 

the modalities, legal effects and legal efficiency of these existing 

mechanisms. Following the same method, the thesis examines the 

Parliamentary reports and drafts of the law proposal on the duty of vigilance 

to evaluate to which extent the innovative design of this duty fills the gaps 

of the current legal framework and ensure mandatory human rights due 

diligence throughout global supply chains. The Parliamentary reports on the 

proposal, journal articles and summary documents from the CSR Platform 

provide the legal arguments in relation to the proposal’s risks and efficiency 

in meeting its objectives. Additionally, the thesis summarizes the political, 

social, economic, and diplomatic arguments arising from these documents to 

offer an interdisciplinary perspective on the proposal to the reader. 

                                                 
7 Commission Nationale Consultative des Droits de l'Homme [CNCDH] [French National 

Consultative Commission on Human Rights], 'Business and Human Rights: Opinion on the 

issues associated with the application by France of the United Nations’ Guiding Principles' 

2013), pp.15-18. 
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 To answer the second question on France’s potential to make human rights 

due diligence mandatory at the EU level, the thesis adopts a contextual 

analysis of the French attempt to legalize human rights due diligence. It 

recalls the international and domestic pressure for regulating businesses and 

implementing international standards in business and human rights. These 

standards are found in United Nations (UN) and EU documents, or other 

international and regional Corporate Social Responsibility (CSR) policy 

documents. The thesis also analyses France’s role in implementing EU 

standards and fostering new regulations at the EU level in business and 

human rights. For the purpose, the thesis compares the EU directives on 

public procurement and non-financial reporting with the corresponding rules 

under French law in order to highlight how the regimes are intertwined, and 

how one arose from the other. It also refers to EU official documents in 

business and human rights and compares the different National Action Plans 

on business and human rights (NAP) established by other EU Member 

States to show the innovative character of the French attempt to legalize 

human rights due diligence in light of the European context. In this regard, I 

also had the chance to interview Diana Madunic, the Swedish CSR 

Ambassador, who provided me with some information about Sweden’s 

plans in CSR, and its position in relation to the French proposal on the duty 

of vigilance. 

 

1.5 Outline 

Thus, the thesis will start by describing the rising demand for regulating 

businesses at the international level and at the national level in France (2). 

Secondly, it will assess the French regulatory framework applicable to 

business groups and networks impacting on human rights, and the extent to 

which it allows French businesses to be held liable in cases of human rights 

abuses committed by their subsidiaries and subcontractors (3).  Thirdly, it 

will analyse how the legal proposal by creating a human rights due diligence 

obligation à la française is trying to address the gaps in this regulatory 

framework, while resulting from a political compromise between the 

interests of businesses and victims adversely affected by businesses’ 

activities (4). Finally, we will assess the potential of France to establish an 

EU standard on duty of vigilance, based on this proposal, and to lead the 

European Union in business and human rights (5). 
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2 A growing demand for regulating 

businesses 

As described in the introduction, the overwhelming consequences of 

corporate globalization and deregulation raised the international 

community’s awareness of the necessity to regulate businesses in order to 

prevent human rights violations. Thus, after the worldwide consensus on 

John Ruggie’s framework, there has been an international pressure for the 

domestic implementation of the UNGP (2.1). However, France is trying to 

go beyond this demand, as its ambitions are to legalize human rights due 

diligence (2.2). 

 

2.1 An international pressure for domestic 

implementation of the UNGPs 

At the end of his mandate, John Ruggie stressed that the adoption of the 

UNGP was just the “end of the beginning”. He qualified the UNGP as “a 

common global platform of normative standards and authoritative policy 

guidance for states, businesses and civil society”,8 which complements in a 

more practical way the existing business and human rights instruments, such 

as the UN Global Compact,9 or ISO 26000.10 For John Ruggie, the “next 

step” was to work on the implementation of the UNGP to pursue his 

achievement.11 However, similarly to the other soft law business and human 

rights instruments, the UNGP have no legally binding effects on States, and 

do not provide legal monitoring mechanisms allowing reparations in cases 

of non-compliance. Moreover, businesses do not have direct obligations 

under international human rights law12. Therefore, the only two effective 

ways of implementing Pillar II of the UNGP are businesses making their 

own commitments to ensure their activities do not have negative impacts on 

human rights, and an imposition of a legal obligation that businesses respect 

human rights at the domestic level. 

 

Consequently, the UN Human Rights Council created an inter-regional 

Working Group composed of five persons and aimed at promoting the 

effective and comprehensive implementation of the UNGP.13 The Human 

Rights Council highlighted that a “weak national legislation and 

implementation cannot effectively mitigate the negative impacts of 

globalization on vulnerable economies”, and more efforts are necessary in 

                                                 
8 See supra note 2, Ruggie, John Gerard (2013), p.xxii. 
9 See supra note 4, the UN Global Compact (2000). 
10 See supra note 4, ISO 26000 (2010). 
11 See supra note 2, Ruggie, John Gerard, p.173. 
12 See the debate in Knox, John H., 'The Ruggie Rules: Applying Human Rights Law to 

Corporations' (2011)  The UN Guiding Principles on Business and Human Rights 51-83 
13 United Nations, Human rights and transnational corporations and other business 

enterprises, Human Rights Council Res 17/4, U.N GAOR, 17th sess, Agenda Item 3, UN 

Doc A/HRC/RES/17/4 (July 6, 2011), para.6. a). 
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order to fill the gaps of national, regional and international governance.14 It 

stated that “proper regulation” of businesses, “including through national 

legislation” could effectively contribute to the respect, protection and 

fulfilment of human rights. Thus, the UN working group issued guidelines 

on how States should elaborate their National Action Plans for the 

implementation of the UNGP.15 It recommended that States first “identify 

and map adverse human rights impacts” resulting from businesses’ 

activities, occurring within or outside their territory, before proceeding with 

the implementation of the UNGPs.16 

 

Following the same logic, the European Commission and the European 

Parliament encouraged the EU Member States to draft National Action 

Plans for the implementation of the UNGP, whether stand-alone plans or as 

part of more encompassing action plans on CSR.17 In accordance with its 

Strategy 2020, the EU organized a peer review of Member States’ policies 

and activities on CSR, in order to share good practices and help standardize 

policies in Europe.18 

 

Thus, there is an international pressure for domestic implementation of the 

UNGP, and for regulation of businesses to ensure that they respect human 

rights, but France is expecting to go beyond the international demand with 

an attempt to legalize human rights due diligence (2.2). 

 

2.2 France’s ambitions to legalize human 

rights due diligence 

The French proposal on the duty of vigilance came alongside other 

initiatives in France aimed at implementing the UNGP. In January 2013, a 

first draft of the CSR Plan was communicated to the European Commission, 

and went through the peer review process. However, France finally decided 

to create a “CSR Platform”, launched in June 2013 to develop a large 

consultation process involving all stakeholders and build a new pro-active, 

                                                 
14 See supra note 13, Human Rights Council Resolution A/HRC/17/4 (2011), p.1. 
15 Definition of a NAP as “an evolving policy strategy developed by a State to protect 

against adverse human rights impacts by business enterprises in conformity with the UN 

Guiding Principles on Business and Human Rights”: See United Nations Working Group 

on Business and Human Rights, 'Guidance on National Action Plans on Business and 

Human Rights' (2014), p.3, 

<http://www.ohchr.org/Documents/Issues/Business/UNWG_%20NAPGuidance.pdf>. 
16 See supra note 15, UN Working Group on Business and Human Rights (2014), p.4. 
17 Communication from the Commission to the European Parliament, the Council, the 

European Economic and Social Committee and the Committee of the Regions, A renewed 

EU strategy 2011-14 for Corporate Social Responsibility 2011 (European Commission) 

COM/2011/0681 final. European Parliament resolution of 29 April 2015 on the second 

anniversary of the Rana Plaza building collapse and progress of the Bangladesh 

Sustainability Compact 2015 2015/2589(RSP). 
18 European Commission, Employment, Social Affairs and Inclusion, Reports- Peer review 

on CSR 

<http://ec.europa.eu/social/keyDocuments.jsp?advSearchKey=CSRprreport&mode=advanc

edSubmit&langId=en&policyArea=&type=0&country=0&year=0>. 
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in-depth plan based on the outcome of this consultation.19 Among the 

represented stakeholders, civil society organizations, trade unions and 

public institutions such as the National Consultative Commission on Human 

Rights (the Commission) have already shown support for taking legal 

initiatives aimed at regulating businesses and imposing a duty of vigilance 

on parent and ordering companies.20 

 

In the meantime, the French Government asked that the National 

Consultative Commission on Human Rights give an advisory opinion “on 

the issues associated with the application by France of the United Nations 

Guiding Principles”. In its Advisory Opinion, issued on 24th October 2013,21 

the Commission recalled that under Pillar I and III of the UNGP,22 the State 

has to increase its ability to address business-related human rights abuses 

and enforce Pillar II of the UNGP.23 It also recalled that Principle 26 of the 

UNGP requires the State to ensure the effectiveness of internal judicial 

mechanisms by reducing the number of barriers to victims obtaining access 

to remedies.24 Indeed, according to the Commission, the principle of legal 

autonomy still constitutes a veil blocking parent or ordering companies from 

being held liable for their subsidiaries and subcontractors’ human rights 

violations committed outside the territory of France.25 This principle, rooted 

in the French Civil Code,26 constitutes the main barrier to the victims’ 

access to remedy that France has to address to implement Principle 26 of the 

UNGP.27 Furthermore, the Commission recommended that the French 

Government give full effect to Principle 17 under Pillar II,28 by legally 

imposing human rights due diligence on businesses. It added that, under 

Principle 15 of the UNGP,29 this obligation should extend to TNCs’ 

subsidiaries and commercial partners, with the former helping the latter to 

identify, prevent and mitigate their negative impacts on human rights.30 

                                                 
19 France Diplomatie, L’Europe, les droits de l’Homme et les entreprises [Europe, human 

rights and businesses] (July 31, 2015) <http://www.diplomatie.gouv.fr/fr/politique-

etrangere-de-la-france/diplomatie-economique-et-commerce-exterieur/peser-sur-le-cadre-

de-regulation-europeen-et-international-dans-le-sens-de-nos/focus-l-engagement-de-la-

france-pour-la-responsabilite-sociale-des-entreprises/l-union-europeenne-et-la-rse/article/l-

europe-les-droits-de-l-homme-et-les-entreprises>. 
20 France Stratégie and Plateforme RSE, 'Interview with William Bourdon of October 2, 

2014' (2014)  Document de synthèse du GT3 de la Plateforme RSE, Compte-rendu des 

auditions des juristes intervenus sur la question du devoir de vigilance [Summary document 

of the GT3 of the CSR Platform, Minutes of the interviews with lawyers expressing their 

opinions on the duty of vigilance] pp.10-12, 

<http://www.strategie.gouv.fr/sites/strategie.gouv.fr/files/atoms/files/14-12-

22_draft_document_de_synthese_des_auditions_du_gt3_claire_corrige_sylvie.pdf>. 
21 See supra note 7, CNCDH (2013), pp.15-18. 
22 See supra note 3, UNGP (2011), Pillar I, pp.3-4; Pillar 3, pp.27-28. 
23 See supra note 3, UNGP (2011), Pillar II, pp.13-16. 
24 See supra note 3, UNGP (2011), Principle 26, p.28. 
25 Rejection of the complaint issued in France against Auchan for the Rana Plaza human 

rights violations: See supra note 1, Business and Human Rights Resource Centre (2014). 
26 Code civil [French Civil Code], (2016), Article 1842. 
27 See supra note 7, CNCDH (2013), para.47-48. See supra note 1, Assemblée Nationale 

[French National Assembly], Rapport n°2504 (2015), p.15. 
28 See supra note 3, UNGP (2011), Pillar II, Principle 17, p.17. 
29 See supra note 3, UNGP (2011), Pillar II, Principle 15, p.15-16. 
30 See supra note 7, CNCDH (2013), para.33. 



 8 

Thus, the law on human rights due diligence should allow businesses to be 

held liable for the human rights violations committed by their subsidiaries 

and subcontractors in France and abroad to ensure an effective access to 

remedies for victims. As the French Government is establishing its National 

Action Plan on business and human rights based on the participatory 

consultation with the CSR platform, and the Commission’s opinion,31 the 

French NAP is expected to include hard law initiatives on human rights due 

diligence in line with these requirements.   

 

In response to this domestic demand and in reaction to the Rana Plaza 

drama involving French transnational companies, the four left-wing parties 

of the French Parliament launched the legal proposal on the duty of 

vigilance on 6th November 2013.32 With this proposal, the lawmakers are 

expecting to go beyond the limits of international human rights law, as it 

does not create direct legal obligations on the part of private actors, and 

domestic legal barriers such as the principle of legal autonomy, in 

accordance with the Commission’s opinion. Additionally, this proposal 

carries an international ambition for France to lead the European Union in 

business and human rights towards a “globalization with a human face”.33 In 

her report, the Rapporteur of the proposal in the first reading at the National 

Assembly, Danielle Auroi stated that 20 percent of the largest European 

companies (including Swiss companies) are domiciled in France, meaning 

France has a special responsibility to be exemplary in the field of business 

and human rights. As these businesses play a key role in the development of 

host countries, their efforts in CSR can have a significant impact in reducing 

poverty, or in improving the working conditions and living standards of 

millions of people.34 According to the Members of Parliament carrying the 

proposal, the EU Member States cannot wait for a decision to be taken at the 

EU level, and France has to take legal initiatives at the domestic level to 

push the European Commission and other Member States to take the legal 

initiative on human rights due diligence.35 The challenges of this legal 

                                                 
31 See supra note 19, France Diplomatie (2015). 
32 Proposition de loi relative au devoir de vigilance des sociétés mères et des entreprises 

donneuses d'ordre [Law proposal on the duty of vigilance for parent and ordering 

companies] 2013 (Assemblée Nationale [French National Assembly]) 1524. Proposition de 

loi relative au devoir de vigilance des sociétés mères et des entreprises donneuses d'ordre 

[Law proposal on the duty of vigilance for parent and ordering companies] 2013 

(Assemblée Nationale [French National Assembly]) 1519. Proposition de loi relative au 

devoir de vigilance des sociétés mères et des entreprises donneuses d'ordre [Law proposal 

on the duty of vigilance for parent and ordering companies] 2013 (Assemblée Nationale 

[French National Assembly]) 1777. Proposition de loi relative au devoir de vigilance des 

sociétés mères et des entreprises donneuses d'ordre [Law proposal on the duty of vigilance 

for parent and ordering companies] 2013 (Assemblée Nationale [French National 

Assembly]) 1897. 
33 Expression by Dominique Potier cited in See supra note 1, Assemblée Nationale [French 

National Assembly], Rapport n°2504 (2015), p.35. 
34 M. Olivier De Schutter, Special Rapporteur on the Right to food who was in favour of 

creating a duty of vigilance on the part of ordering companies cited in See supra note 1, 

Assemblée Nationale [French National Assembly], Rapport n°2504 (2015), p.19. See 32, 

Legal proposal n°1519 (2013). 
35 Paul Molac cited in: See supra note 1, Assemblée Nationale [French National Assembly], 

Rapport n°2504 (2015), p.33. Assemblée Nationale [French National Assembly], 14th 

legislature, Rapport n°3582 fait au nom de la Commission des lois constitutionnelles, de la 
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proposal are not only moral, social, and environmental, but also diplomatic, 

in line with the French “cultural tradition of international influence”.36 

 

Consequently, it appears that there is an international pressure to implement 

the UNGP, but France is trying to go beyond this demand by trying to make 

human rights due diligence compulsory under its domestic legal framework.  

By doing so, France is expecting to overcome the limits of international 

human rights law, and the principle of autonomy in line with the 

Commission’s opinion, and to lead the European Union in business and 

human rights. Thus, we will now analyse France’s potential to meet these 

ambitions. In accordance with the Commission’s Opinion,37 the thesis will 

assess the French regulatory framework applicable to business groups and 

networks impacting on human rights, and the extent to which it allows 

French companies to be held liable for their subsidiaries’ and 

subcontractors’ adverse impacts on human rights (3). 

                                                                                                                            
législation et de l'administration générale de la République sur la proposition de loi 

(n°3239), rejetée par la Sénat en première lecture, relative au devoir de vigilance des 

sociétés mères et des entreprises donneuses d'ordre [Report n°3582 on behalf of the 

Commission on Constitutional Law, the legislation and the General Administration of the 

Republic on the law proposal (n°3239), rejected by the Senate in the first reading, on the 

duty of vigilance for parents and ordering companies] (2016) March 16, 2016 (Potier, 

Dominique), pp.5 and 8-9. 
36 Expression from Mr Jean Dondelinger, Member  of   the   Commission, responsible for 

audiovisual and cultural affairs, the  Summer Communications University at Carcans-

Maubuisson, cited in European Commission, 'Press release' (1991)  

<http://europa.eu/rapid/press-release_IP-91-803_en.htm>. 
37 See supra note 7, CNCDH (2013). 
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3 The French regulatory framework 

applicable to business groups and 

networks impacting on human rights 

As shown by the National Consultative Commission on Human Rights, 

there are different legal mechanisms under French Law that already exist to 

hold French businesses liable for their subsidiaries and subcontractors’ 

adverse impacts on human rights in France or abroad. However, a more in-

depth analysis of their framework highlights the gaps in these legal 

mechanisms in relation to providing an efficient legal response to business 

and human rights cases, and overcoming the obstacles for victims to access 

remedies. Indeed, the notion of a “group of companies” allows parent 

companies to be held jointly liable with their subsidiaries, but it implies the 

idea of “direct control” by the parent company, and therefore excludes 

situations where human rights violations are committed by subcontractors or 

suppliers (3.1). On the other hand, an extension of vicarious liability to hold 

businesses strictly liable for both their subsidiaries and subcontractors’ 

actions could be an efficient way to cover all actors throughout the global 

supply chain, and all potential human rights abuses, but the mechanism was 

rejected as implying too many risks for businesses (3.2). Then, judges tried 

to ground businesses’ liability in their voluntary CSR commitments, but the 

jurisprudence was unpredictable and isolated, and did not allow the creation 

of a clear legal framework for businesses on human rights issues (3.3). 

Finally, duties of vigilance related to human rights issues already exist on 

the part of parent and ordering companies under French Law, but they are 

very restricted and only cover very specific situations involving the 

environment and posted workers (3.4). 

 

3.1 A joint liability within “groups of 

companies” excluding subcontractors and 

suppliers  

First, a company can be held jointly liable with its subsidiaries or 

subcontractors if it is established that they constitute a “group of 

companies”. This notion is a means of holding businesses liable for negative 

impacts on human rights resulting from their subsidiaries’ and 

subcontractors’ activities. However, it excludes subcontractors and 

suppliers, as it is based on evidence of “direct control”. Indeed, the original 

concept of a “group of companies” emerged in cases of determining 

influence (3.1.1), and is now based on “exclusive or joint control” under 

commercial law (3.1.2), “dominant influence” under labour law (3.1.3), and 

“control and dependency” under competition law (3.1.4). 
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3.1.1 The original concept of “group of companies” 

emerging in cases of determining influence 

The notion of a “group” first emerged among scholars who defined it as 

based on influence and domination. According to them regulating 

transnational companies in a globalized world increasingly marked by 

interdependence cannot be achieved efficiently without rethinking the old-

fashioned notion of business itself, and encompassing all the complex 

interrelations it entails.38 They recognized that companies having a separate 

legal personality could be tied in various ways as part of another big 

entity.39 Thus, even if the notion of a group has not been legally clarified, 

scholars define a “group of companies” as an “entity composed of two or 

more companies having their own legal existence, while being bound in 

ways characterizing a determining influence of a dominant company on a 

dominated company”.40 Without denying the principle of autonomy, this 

definition of the concept of group is grounded in the notion of economic 

dependency41 and the idea of control42 of the dominant company. Thus, in 

cases of industrial disaster leading to the bankruptcy of subsidiaries, it 

leaves an open door for suing the parent company and ensuring access to 

remedy.43 It can be recognized under the law and jurisprudence that the 

parent company and its subsidiaries can be held “jointly and severally liable 

in the event of harm, loss or damage”.44 However, this definition does not 

include subcontractors as they are only linked to the ordering company by a 

contract under which the subcontractor, as an independent company, agrees 

to provide some portion of the work or services. Even if the contract can 

imply influence by the ordering company which gives directives and impose 

results on the subcontractor, the sole contractual link on work performance 

cannot be evidence of an economic dependency or control of the ordering 

company over the subcontractor. 

 

Furthermore, the Commercial Chamber of the French Court of Cassation is 

still reluctant to recognize the existence of a “group of companies” having a 

                                                 
38 Queinnec, Yann and Bourdon, William, 'Regulating Transnational Companies – 46 

Proposals, Forum for a new World Governance' (2010) Forum for a new World 

Governance, Sherpa Association, p.9 <http://www.world-

governance.org/IMG/pdf_Regulating_Transnational_Companies_web.pdf>. 
39 See supra note 38, Queinnec, Yann and Bourdon, William (2010), Proposal 2, p.21. 
40 Le Cannu, Paul and Bruno Dondero, Droit des sociétés [Company Law] (LGDJ-

Lextenso, 5e ed, 2013), n°1502, p.935. France Stratégie and Plateforme RSE, 'Interview 

with Anne Danis-Fatome of October 30, 2014' (2014)  Document de synthèse du GT3 de la 

Plateforme RSE, Compte-rendu des auditions des juristes intervenus sur la question du 

devoir de vigilance [Summary document of the GT3 of the CSR Platform, Minutes of the 

interviews with lawyers expressing their opinions on the duty of vigilance] pp.16-24, 

<http://www.strategie.gouv.fr/sites/strategie.gouv.fr/files/atoms/files/14-12-

22_draft_document_de_synthese_des_auditions_du_gt3_claire_corrige_sylvie.pdf>. 
41 See supra note 40, France Stratégie and Plateforme RSE, 'Interview with Anne Danis-

Fatome of October 30, 2014' (2014), p.16. 
42 See supra note 38, Queinnec, Yann and Bourdon, William (2010), Proposal 2, p.21. 
43  See supra note 40, France Stratégie and Plateforme RSE, 'Interview with Anne Danis-

Fatome of October 30, 2014' (2014), p.16. 
44 See supra note 38, Queinnec, Yann and Bourdon, William (2010), Proposal 3, p. 23. 
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legal personality accompanied with rights and obligations.45 Only the 

legislature has recognized the concept of group in specific situations of 

direct control such as “exclusive or joint control” under commercial law 

(3.1.2). 

 

3.1.2 The condition of “exclusive or joint control” 

under commercial law 

Article L233-16 of the French Commercial Code recognizes the concept of 

a group under the condition of “exclusive or joint control”46 leading to 

special obligations and responsibilities for the controlling company.47 

 

According to this article, a company has an “exclusive control” over another 

company if it owns directly or indirectly the majority of the voting rights in 

the second company.48 Exclusive control is also recognized if a company 

designates, during two successive exercises, the majority of the members of 

the second company’s administrative, management or supervisory bodies. 

This designation is presumed if the first company holds directly or indirectly 

more than 40 percent of the voting rights in the second company, with no 

other associate or shareholder holding a higher percentage of votes.49 

Finally, the exclusive control of a company over another company can result 

from a contract or a statutory clause expressly establishing the right for the 

dominant company to exercise dominant influence on the other company, 

when law allows it.50 Joint control is recognized if a limited number of 

associates or shareholders also exploits the controlled company in such a 

way that the decision-making depends on their approval. 

 

Consequently, in a case of exclusive or joint control, the controlling 

company has special obligations towards the controlled companies 

constituting the group. Concretely, it has to publish an accounting 

consolidation and a group management report every year.51 These reporting 

and accounting mechanisms can be an opportunity to include a section on 

human rights impacts assessment in order for the company to assess and 

mitigate the negative impacts that its activities or the controlled companies’ 

activities can have on human rights and the environment. However, the 

requirement of “exclusive or joint” control limits the scope and efficiency of 

these provisions, as it only extends to entities directly controlled by the 

parent companies, and excludes subcontractors and suppliers. 

 

                                                 
45 «A « group of companies » cannot, for lack of legal personality, be entitled to rights and 

obligations, and being subject to a conviction…”: Cour de Cassation [French Court of 

Cassation], Paris, chambre commerciale, Pourvoi n°10-21701, November 15, 2011). 
46 Code de commerce [French Commercial Code], (2016), L233-16. 
47 Code de commerce [French Commercial Code], (2016), L233-16, I. 
48 Code de commerce [French Commercial Code], (2016), L233-16, II, 1°. 
49 Code de commerce [French Commercial Code], (2016), L233-16, II, 2°. 
50 Code de commerce [French Commercial Code], (2016), L233-16, II, 3°. 
51 Code de commerce [French Commercial Code], (2016), L233-16, I. 
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The notion of “exclusive control” under Article L233-16 of the Commercial 

Code is also a criterion of dominant influence leading to the recognition of a 

group of companies under labour law (3.1.3). 

 

3.1.3 The notion of “dominant influence ” under 

labour law 

The notion of a “group” has been recognized explicitly under L2331-1 of 

the French Labour Code.52 This Article refers to the French Commercial 

Code to define what are the dominant and the controlled companies 

constituting the group. 

 

A company is dominant if it holds 10 percent of the capital of another 

company, exercises a dominant influence on this company and if the 

appearance and importance of the relations between the two companies 

establishes their belonging to the same economic entity. This dominant 

influence can be presumed, until proven otherwise, if the first company 

directly or indirectly nominates more than half of the members of the second 

company’s administrative, management or supervisory bodies; if it has the 

majority of the votes attached to the shares issued by the second company; 

or if it holds the majority of the subscribed capital of the second company.53 

A company can also be recognized as controlled in a quality of subsidiary, if 

a dominant company holds more than half of its capital.54 A company is 

presumed to be controlled by another company if the latter owns directly or 

indirectly a percentage of more than 40 percent of its voting rights and no 

other associate or shareholder directly or indirectly owns a higher 

percentage.55 

The dominant influence can also arise from an exclusive or joint control as 

defined under L233-16 of the French Commercial Code.56 

 

Thus, in a case of dominant influence, the dominant company and the 

companies it controls form a group, and the former has to establish a “group 

committee” within this group.57 The group committee is a body providing 

information and dialogue on the directives of the group. It receives 

information on the activity, financial situation, and employment situation 

within the group and from every company that composes it. It also receives 

the accounts and balance sheets, as well as the auditor’s reports for each 

company constituting the group. Thus, this concept of group committee 

could now be adapted and extended to global supply chains. For instance, a 

group committee could be created when the controlled companies are 

                                                 
52 Code du travail [French Labour Code], (2016), L2331-1. 
53 Code du travail [French Labour Code], (2016), L2331-1 (II). 
54 Code du travail [French Labour Code], (2016), L2331-1 (I), referring to Article L233-1 

of the French Commercial Code. 
55 Code du travail [French Labour Code], (2016), L2331-1 (I), referring to Article L233-3 

(I) and (II) of the French Commercial Code. 
56 See Section 3.1.2; Code du travail [French Labour Code], (2016), L2331-1 (I), referring 

to Article L233-16 of the French Commercial Code. 
57 Code du travail [French Labour Code], (2016), L2331-1 (I). 
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located outside the territory of France. The committee could be informed 

about the negative impacts that the activity of the group, and each company 

constituting the group, can have on fundamental freedoms, labour standards, 

and environmental norms. It could allow the dominant company to put in 

place mechanisms aimed at mitigating these negative impacts. However, to 

the same extent as under commercial law, these obligations would not 

extend to subcontractors, as the work performance contract is not an 

evidence of dominant influence in line with the French Labour Code. 

 

On the other hand, the jurisprudence of the French Court of Cassation 

recognized that the dominant company of a group could be “co-employer” 

with the companies it controls. In one important case, the Court of Cassation 

had to examine Areva’s liability jointly with Cominak, a mining company 

located in Akouta (Niger) and held by Cogema and Areva NC (a subsidiary 

held by 100 percent by Areva SA). In this case, an employee working for 

Cominak issued a complaint against Areva NC for the professional disease 

he got due to his work in the mine, leading to his death in July 2009. The 

first instance judge found against Areva NC, but the Court of Appeal 

overruled the judgement and decided that Areva NC was not liable as co-

employer for the employee’s disease, as the labour contract was established 

by the Nigerian company Cominak and that Areva NC was just a minor 

shareholder of this company58.  The Court of Cassation upheld the Court of 

Appeal’s decision and set out the framework concerning the notion of co-

employment. It recognized that a company could be a “co-employer” 

alongside its subsidiary if there is evidence that the employee exercised his 

work under the common direction of two persons or legal entities sharing 

common interests, activities or decisions. Then, the first company would be 

liable as a co-employer, if it commits an “inexcusable fault”. Nevertheless, 

the Court decided that in fact, Areva NC did not own the majority of 

Cominak’s shares and that the common interests, activity and direction 

between the two companies were not sufficiently established to qualify 

Cominak as Areva NC’s subsidiary which therefore could not be held liable 

as co-employer for the professional disease suffered by the plaintiff.59 

Therefore, this decision shows that the notion of co-employment is of 

limited practical application and comprises only situations of direct control 

between a parent company and its subsidiary.  

 

Finally, the concept of a “group” has been explicitly recognized in the case 

of control under competition law (3.1.4). 

 

3.1.4 The condition of control under competition law 

Under the influence of the European Union competition law, the French 

Competition Authority adopted a functional approach to the notion of 

                                                 
58 Venel (Court d'appel de Paris [Paris Court of Appeal], Appel n°12/0565024, October 24, 

2013). 
59 Venel (Court de Cassation [French Court of Cassation], Paris, 2nd chambre civile, 

Pourvoi n°13-28414, January 22, 2015). 
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“enterprises”,60 and recognized the notion of a group between the parent 

company and its subsidiary.61 Under French and European competition law, 

the parent company can be held liable and sanctioned for the restrictive 

practices attributed to its subsidiary, as they constitute a single undertaking. 

In this regard, there is a presumption that the subsidiary, controlled 100 

percent by the parent company enforces most of the instructions issued by 

the parent company, without having to prove that the parent company 

effectively exercises this power.62 Thus, it is possible to engage the parent 

company’s liability for its subsidiary’s practices distorting competition, 

especially if the parent company is responsible for its subsidiary’s 

bankruptcy.63 Thus, the concept of a group and joint liability between the 

parent and ordering companies can be a model for holding businesses liable 

for their subsidiaries’ and subcontractors’ adverse impacts on human rights. 

However, as it is based on the condition of direct control it would also 

exclude subcontractors from the mechanism.  

 

Consequently, the notion of a “group of companies” from its origins to its 

interpretation under commercial law, labour law, or competition law 

provides an interesting opportunity to hold businesses liable for their 

subsidiaries’ and subcontractors’ adverse impacts on human rights. 

However, these regimes are old and disparate, and they only cover relations 

of direct control between the dominant company and the dominated 

companies. Although they include relations between a parent company and 

its subsidiaries, it does not cover other undertakings such as subcontractors, 

and suppliers. Consequently, the notion of a group cannot address most of 

the human rights abuses occurring throughout the global supply chain. 

Companies can still use subcontractors to escape from their liability in cases 

of gross human rights abuses resulting from their activities. To avoid this 

side effect of the global supply chains, lawyers thought to extend parent and 

ordering companies’ vicarious liability to their subsidiaries and 

subcontractors’ actions, but the mechanism was abandoned as deemed too 

risky for businesses (3.2). 

 
 

                                                 
60  Klaus Höfner and Fritz Elser v Macrotron GmbH (Judgement of the Court, 6th chamber, 

C-40/90, European Court reports 1991 Page I-01979, April 23, 1991). 
61 Absence of competition between the parent company and its subsidiary: Décision de la 

Commission 69/195/CEE, du 18 juin 1969, relative à une demande d'attestation négative 

(affaire IV/22548 - Christiani & Nielsen) 1969 (OJ L 165, 5.7.1969, p.12-14). 
62 Allgemeine Elektrizitäts-Gesellschaft AEG-Telefunken AG contre Commission des 

Communautés européennes (Court of Justice Judgment, Case 107/82, European Court 

Reports 1983 -03151, October 25, 1983). See supra note 1, Assemblée Nationale [French 

National Assembly], Rapport n°2504 (2015), pp.17-18. 
63 Commission européenne contre Stichting Administratiekantoor Portielje et Gosselin 

Group NV. (Court of Justice Judgement Case C-440/11 P., Document 62011CJ0440, July 

11, 2013). 
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3.2 A risky extension of vicarious liability on 

the part of parent and ordering companies 

Vicarious liability is one of the foundations of civil liability in France. It 

was initially established under Article 1384 of the French Civil Code 

providing that “a person is liable not only for the damage he/she causes by 

his/her own acts, but also for that which is factually caused by the persons 

for whom he/she must answer, or by the things that he/she has under his/her 

custody”.64 Grounded on the notion of dependency, specific cases of 

vicarious liability were recognized under French civil law including 

parents/children, masters/workmen, employers/servants, teachers/students, 

and artisans/apprentices. Thus, as far as a relation of dependency would be 

recognized between parent companies/subsidiaries or ordering 

companies/subcontractors, the parent and ordering companies could be 

recognized liable for their subsidiaries and subcontractors’ actions.65 

 

The Catala project,66 which was submitted on 22nd September 2005 to the 

Minister of Justice as a preliminary plan for reforming civil liability law, 

studied this possibility. The project suggested the introduction of another 

specific case of vicarious liability where parent companies can be held 

strictly liable for damage caused by their subsidiaries, subcontractors or 

suppliers.67 The general principle of vicarious liability under the Catala 

project is stated under Article 1355 as follows: “a person is strictly liable for 

the damage caused by those whose lifestyle is ruled by him/her and whose 

activities are organized, framed or controlled in his/her interest”.68 This 

liability is imposed in the specific cases described by Articles 1356 to 1360, 

and supposes that there is evidence of facts engaging the direct perpetrator’s 

liability.69 Article 1360 covers two different types of situations that interest 

us. First, Article 1360 paragraph 1 states “a person who frames or organizes 

another person’s activity and gets an economic advantage from it, is liable 

for the damage caused by this person while performing his/her activities”.70 

It concerns situations where employees are “free” and do not receive orders, 

or instructions, like doctors employed by health institutions.71 On the other 

hand, Article 1360 paragraph 2 states that “a person is responsible if he/she 

controls the economic or financial activity of another professional in a 

                                                 
64 Code civil [French Civil Code], (2016), Article 1384. Translation by Christophe 

Bernasconi, Bernasconi, Christophe, 'Civil liability resulting from transfrontier 

environmental damage: a case for the Hague conference' (1999) 12 Hague yearbook of 

international law, note 117, p.25. 
65 See supra note 7, CNCDH (2013), para.50 and 51. 
66 'Avant-projet dit Catala de réforme du droit des obligations (Articles 1101 à 1386 du 

Code Civil) et du droit de la prescription (Articles 2234 à 2281 du Code civil) [Draft 

reforming the law of obligations (Articles 1101 to 1386 of the Civil code) and the law of 

limitation (Articles 2234 to 2281 of the Civil code)]', Ministre de la Justice [French 

Ministry of Justice], 2005. 
67 See supra note 66, Ministre de la Justice [French Ministry of Justice] (2005), pp.157-158, 

Articles 1355 and 1360. 
68 See supra note 66, Ministre de la Justice (2005), p.157, Articles 1355 para.1.  
69 See supra note 66, Ministre de la Justice (2005), p.157, Articles 1355 para.2. 
70 See supra note 66, Ministre de la Justice (2005), p.158, Article 1360 para 1. 
71 See supra note 66, Ministre de la Justice (2005), p.158, Article 1360 para 1, note 39. 
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situation of dependency, although acting on his/her own account, if the 

victim can establish that the damaging event occurred in relation with the 

exercised control”.72 The second paragraph covers explicitly the parent 

company/subsidiary relations,73 and the first paragraph could extend to 

cases where independent contractors and subcontractors are performing part 

of the tasks for the ordering company’s benefit.74 

 

Consequently, this proposition of a new vicarious liability for parent and 

ordering companies could have been very efficient in protecting human 

rights from subsidiaries and subcontractors’ negative impacts and in 

ensuring victims’ access to remedy. Nevertheless, it was deemed too risky 

for companies, as they could be held strictly liable without any possibility of 

invoking their good faith or good practices to exempt them from this 

liability.75 A working group of the French Court of Cassation heavily 

criticized these proposals, characterizing them as imprecise and even 

dangerous. According to the Court, this new vicarious liability is likely to 

lead to a relocation of managing and control functions from the French 

territory in large parts of the economy. Legally, the strict liability of parent 

or ordering companies for their subsidiaries’ or subcontractors’ misconduct 

was deemed to be in contradiction with the principle of autonomy. For the 

working group, establishing such a liability would lead to a relocation of 

holding activities already resulting from increased interference with the 

business conduct of controlled companies.76 

 

Creating a new vicarious liability on the part of parent and ordering 

companies could have been an opportunity to meet France’s ambitions to 

hold businesses strictly liable for their subsidiaries’ and subcontractors’ 

human rights abuses, but this mechanism was considered excessive and too 

ambitious, considering the economic reality of businesses. Thus, to balance 

the interests of businesses, and victims affected by their activities, judges 

derived businesses’ liability from their own voluntary CSR commitments, 

but this jurisprudence was isolated and too unpredictable to set up a clear 

legal framework responding to business and human rights cases (3.3). 

 

3.3 Businesses’ unpredictable liability derived 

from voluntary CSR commitments 

As explained in the introduction, businesses are not actors under 

international law. Thus, Pillar II of the UNGP only has effects if businesses 

voluntarily commit to respecting human rights. In this regard, the economic 

and reputational risks resulting from situations similar to the Rana Plaza 

                                                 
72 See supra note 66, Ministre de la Justice (2005), p.158, Article 1360 para 2. 
73 See supra note 66, Ministre de la Justice (2005), p.158, Article 1360 para 2, note 39. 
74 See supra note 66, Ministre de la Justice (2005), p.158, Article 1360 para 1, note 39. 
75 See supra note 1, Assemblée Nationale, Rapport n°2504 (2015), p.23. 
76 Groupe de travail de la Cour de cassation [Working group of the French Court of 

Cassation], 'Rapport du groupe de travail de la Cour de Cassation sur l’avant-projet de 

réforme du droit des obligations et de la prescription [Report of the working group of the 

French Court of Cassation on the draft proposition reforming the law of obligations and of 

limitation]' 2007), para.79. 
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incident urged businesses to develop voluntary CSR codes of conducts, 

which appear not to have much effect in practice (3.3.1). Thus, in the Erika 

case, the French Court of Cassation derived Total S.A.’s liability from its 

voluntary CSR commitments (3.3.2). 

 

3.3.1 The limited effect of voluntary CSR codes of 

conducts 

In absence of international regulation in the field of business and human 

rights, and under the impulsion of NGOs’ campaigns, businesses started to 

adopt codes of conduct as a new governance tool. A code of conduct is 

defined as a voluntary commitment on the part of businesses that outlines a 

series of standards and principles intended to govern the way in which 

businesses conduct themselves in the market”.77 

 

CSR codes of conduct can be individual or collective, and comprise 

regulatory acts such as procedural rules or contractual acts, legally binding 

under private law. However, they constitute unilateral standards, which are 

often not self-regulated. They only represent a series of voluntary 

commitments having no binding effect, with no effective monitoring 

mechanisms verifying the fulfilment of these commitments. Businesses 

often use their codes of conduct as a communication tools demonstrating 

their will to be socially and environmentally accountable, but there are no 

sanctions in place in cases of non-fulfilment, apart from false advertising.78 

When businesses put in place monitoring mechanisms, they are often 

internal, inaccessible to the public, and do not offer sufficient guarantees of 

independence.79 Furthermore, the semantics used are usually broad and 

neutral to avoid creating legal obligations capable of engaging their liability. 

Thus, these mechanisms do not leave any means for the victims to access 

remedies in accordance with Pillar III of the UNGP. 

 

The argument of the “unilateral commitment theory” has been put forward 

to justify the potential recognition of the legally binding value of these 

codes of conducts. This theory provides that a person is bound by his/her 

own will if he/she expresses in an act his/her intention to be personally 

bound with a view of establishing an obligation on his/her part.80 However, 

this commitment needs to be firm and related to a specific action. Therefore, 

the vagueness of voluntary CSR codes of conduct makes it difficult for 

judges to reclassify them as a unilateral commitment.81 

 

Despite this difficulty, the French Court of Cassation derived Total S.A.’s 

liability from its voluntary CSR commitments in the Erika case82 (3.3.2). 

 

                                                 
77 See supra note 7, CNCDH (2013), para.55. 
78 See supra note 7, CNCDH (2013), para.56. 
79 See supra note 7, CNCDH (2013), para.57. 
80 See supra note 7, CNCDH (2013), para.58, note 38. 
81 See supra note 7, CNCDH (2013), para.58. 
82 See supra note 7, CNCDH (2013), para.59. 
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3.3.2 The Erika case: Total S.A.’s liability derived 

from its voluntary CSR commitments 

In the 2012 Erika case,83 the judges of the French Court of Cassation issued 

a historical decision to hold the company Total liable for the severe damage 

its activities caused to the environment. They decided to attribute a binding 

force to Total’s voluntary CSR commitments, and derived its liability from 

these commitments. 

 

The facts were as follows. Total Society (Total S.A.), through two 

subsidiaries, signed a contract of sales with the ENEL Society for the 

delivery of 280,000 tonnes of fuel on 31st December 1999. To perform its 

obligations, Total SA signed a transportation contract with Selmont Society, 

then responsible for the commercial activities of the oil tanker called 

‘Erika’, owned by Tevere Shipping Company.84 However, during its last 

delivery, Erika sank in French Brittany, and caused serious environmental 

damage with 400 kilometres of polluted coasts and 150,000 birds covered in 

oil.85 Following the incident, victims affected by the environmental damage 

and the French State sued the Total group before a French tribunal to get 

compensation. At first instance, the judges recognized Total S.A.’s liability 

for water pollution under criminal law, but they only applied civil liability to 

the owner of the tanker.86 Finally, on 25th September 2012, the Criminal 

Chamber of the French Court of Cassation confirmed the judgement of the 

Paris Court of Appeal, which established Total S.A.’s criminal and civil 

liability as charterer, jointly with other companies. It sentenced the 

companies to pay 200.6 million Euros in compensation to the victims and 13 

million Euros for “environmental harm”, with an obligation to repair the 

damage caused to the environment.87 To recognise Total S.A.’s liability 

under civil law and criminal law, the French Court of Cassation referred to 

internal monitoring regulations put in place by the company, and attributed 

a binding force to Total S.A.’s voluntary commitments.88 Thus, this decision 

appeared as a precedent for the recognition of environmental harm and civil 

liability in cases of severe impacts on the environment. By deriving liability 

from Total S.A.’s voluntary CSR commitment, it left an open door for the 

judge to hold Total S.A. liable for the negative impacts resulting from its 

subsidiary and subcontractor’s activities. 

 

                                                 
83 Erika (Cour de Cassation [French Court of Cassation] Paris, chambre criminelle, Pourvoi 

n°10-82938, Bulletin criminel 2012, n° 198, September 25, 2012). 
84 See supra note 83, Erika case (2012), pp.4-5. 
85 Legrand, Baptiste, 'Erika : le "préjudice écologique", une révolution juridique [Erika: the 

"environmental harm", a legal revolution]' (2012) Le Nouvel Obs, Temps Réel, 

<http://tempsreel.nouvelobs.com/planete/20120925.OBS3499/erika-le-prejudice-

ecologique-une-revolution-juridique.html>. 
86 See supra note 83, Erika case (2012), pp.5-6. 
87 Le Monde, 'Erika: la Cour de cassation confirme la condamnation de Total [Erika: The 

Court of Cassation confirms Total's conviction]' (2012) Le Monde.fr with AFP 

<http://www.lemonde.fr/societe/article/2012/09/25/la-cour-de-cassation-confirme-la-

condamnation-de-total-dans-le-naufrage-de-l-erika_1765467_3224.html>. 
88 See supra note 7, CNCDH (2013), para.60.  
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However, the Erika case seems to be isolated in light of the following 

jurisprudence. Indeed, in the Jerusalem Tramway case,89 the Versailles 

Court of Appeal refused to recognize the binding force of “codes of ethics” 

adopted by the companies Alstom and Veolia. The facts were as followed. 

The two companies signed an agreement with the Israeli government in July 

2005 for the construction and exploitation of a new tramway line in 

Jerusalem. Then, the France Palestine Solidarity Association and the 

Palestine Liberation Organisation issued a complaint against the companies, 

and asked for the cancellation of the contract on the ground that it would 

reinforce the occupation of Western Jerusalem by the Israeli Government 

and allow the perpetration of war crimes. The Versailles Court of Appeal 

rejected the complaint in March 2013, on the ground that international 

agreements only create obligations between States, and that they cannot be 

invoked against private companies.90 In its reasoning, the Court of Appeal 

clearly stated that “codes of ethics” are only expressions of values that 

companies wish to see applied by their staff in the framework of their 

activities within the company”.91 Thus, the claimant cannot invoke the 

companies’ code of ethics or membership in the United Nations Global 

Compact to incriminate them. These codes only consist of a “framework of 

reference” containing “recommendations and rules of conduct without 

imposing any obligations or commitments towards third parties that may 

require such obligations and commitments to be fulfilled”.92 

 

Thus, even though the Erika case was qualified as a precedent, it appears as 

an isolated case that attributes binding force to businesses’ voluntary CSR 

codes of conduct. In absence of clear jurisprudence, such decisions can only 

create legal uncertainty for businesses, which risk being unpredictably held 

liable based on commitments they thought were non-binding. On the other 

hand, judges will have to face other cases similar to the Erika or the Rana 

Plaza incidents, and it is the responsibility of lawmakers to provide for a 

legal framework to deal with business and human rights cases. In this 

regard, the lawmakers have already tried to fill the gaps by establishing 

duties of vigilance on the part of parent and ordering companies. However, 

these duties have limited scopes and do not cover all business and human 

rights cases. (3.4)  

 

 

                                                 
89 Jerusalem Tramway (Cour d'Appel [French Court of Appeal] Versailles, Appel 

n°11/05331, March 22, 2013). 
90 Business and Human Rights Resource Centre, Case profile: Veolia & Alstom lawsuit (re 

Jerusalem rail project) (May 29, 2013) <https://business-humanrights.org/en/case-profile-

veolia-alstom-lawsuit-re-jerusalem-rail-project>. 
91 See supra note 7, CNCDH (2013), para.61. See supra note 89, Jerusalem Tramway case 

(2013), II) B) 2), p.29. 
92 See supra note 7, CNCDH (2013), para.61. See supra note 89, Jerusalem Tramway case 

(2013), II) B) 2), p.29. 
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3.4 Restricted duties of vigilance on the part of 

parent and ordering companies 

In the past decades, the growing awareness of violations of labour standards 

and environmental norms committed for the sake of business led to the 

legalization of duties of vigilance on the part of French TNCs. These 

obligations cover a wide range of stakeholders involved in supply chains, 

but they are restricted to specific situations of protection of the 

environment,93 (3.4.1) and protection of posted workers94 (3.4.2). 

 

3.4.1 A duty of vigilance protecting the environment 

On 12th July 2010, the Grenelle II Law95 was enacted, creating a duty of 

vigilance on the part of controlling companies under environmental law. 

Initiated by the Metaleurop jurisprudence,96 it allows for the court to order 

reparation by the controlling company of an environmental damage in the 

event where the controlled company is insolvent. It uses the principle of 

autonomy to allow reparation, presuming that the controlling company, as a 

separate entity, is not affected by the controlled company’s insolvency and 

is still in a position to pay for the controlled company’s environmental 

debts.  

 

Article 227 of the Grenelle II Law created the new Article L233-5-1 of the 

French Commercial Code.97 This article applies to parent companies in 

relation to their subsidiaries,98 and companies holding between 10 percent 

and 50 percent of another company’s capital.99 It also applies to companies 

controlling another company by holding the majority of its voting rights.100 

In a case of bankruptcy of the controlled company, the controlling company 

can decide to take charge of all or part of the prevention and reparation 

                                                 
93  See supra note 7, CNCDH (2013), para.50 and para.52-54. 
94 See supra note 1, Assemblée Nationale, Rapport n°2504 (2015), p.18-19. 
95 Law n° 2010-788 of July 12, 2010 Journal Officiel de la République Française [JORF] 

[Official Gazette of France], n°0160 of July 13, 2010 p.12905. 
96 The Court of cassation overruled the Court of Appeal decision and recognized that there 

is no assets merger between the bankrupt subsidiary and its parent company. Thus, the 

subsidiary’s liquidation cannot be extended to the parent company, which is a separate 

entity and the parent company is still solvent to take into charge its subsidiary’s 

environmental debts: Métaleurop (Cour de Cassation [French Court of Cassation] Paris, 

chambre commerciale, Pourvoi n°05-10094, Bulletin 2005 IV N° 92 p. 95, April 19, 2005). 

Dode, Graziella, La loi Grenelle II et la responsabilité environnementale des sociétés mères 

[The Grenelle II Law and the environmental responsibility of parent companies] (July 11, 

2013), I) A), <http://www.juristes-environnement.com/article_detail.php?id=1092>.  
97 Code de commerce [French Commercial Code], (2016), Article L233-5-1. 
98 Code de commerce [French Commercial Code], (2016), Article L233-1. 
99 Code de commerce [French Commercial Code], (2016), Article L233-2. 
100 Code de commerce [French Commercial Code], (2016), Article L233-3. 

Razafindratandra, Yvan, Les dispositions de l'article 227 de la loi du 12 juillet 2010 

(Grenelle II) relative à la responsabilité environnementale et à la remise en état et leurs 

implications [The provisions of Article 227 of the law of July 12, 2010 (Grenelle II) on 

environmental liability and rehabilitation and their implications] (March 2011), p.8, 

<http://www.intersol.fr/pdf2011/Yvan_Razafindratandra-Adamas_Intersol_2011.pdf>. 
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obligations normally imposed on the controlled company for all the damage 

caused to the environment, species and habitats.101 For instance, in a case of 

imminent threat of damage resulting from a bankrupt company’s activities, 

the controlling company’s principal obligations would be to take preventive 

measures without delay, and at its own expense, in order to prevent the 

realization of such damage and limit its effects. If the threat persists, the 

controlling company has to inform the authorities about the measures it took 

and their results.102 If the damage occurs, the controlling company needs to 

inform the authorities without delay, take measures to put an end to the 

causes of the damage, and prevent or limit its aggravation and its impacts on 

human health and environmental services.103 Finally, the controlling 

company has to repair the damage in order to put an end to all risks for 

human health, and ensure the rehabilitation of the sites affected by the 

damage and natural resources.104  

This mechanism could easily be extended to prevent negative impacts on 

human rights, and provide a legal framework for a human rights due 

diligence obligation applying both to subsidiaries and subcontractors. 

However, it is limited to situations where the controlled company is 

insolvent and where it results from the controlling company’s own choice to 

assume the bankrupt company’s environmental responsibility.105 It also 

excludes environmental damage that could result from subcontractors’ and 

suppliers’ activities. 

 

On the other hand, Article 227 of the Grenelle II Law, modifies Article 

L512-17 of the French Code of Environment and creates an obligation on 

the parent company to finance the rehabilitation of its subsidiary’s affected 

sites after its cessation of activity due to insolvency.106 The obligation only 

applies between parent companies and subsidiaries as defined by Article 

L233-1 of the Commercial Code.107 Moreover, it only concerns the 

financing of the rehabilitation of polluted sites recognized as classified 

installations for the protection of the environment.108 Finally, the parent 

company’s liability in this case requires two conditions: the subsidiary 

should be placed into compulsory liquidation ordered by a court, and the 

parent company should have committed a gross negligence leading to its 

subsidiary’s asset shortfall preventing it from financing by itself the 

rehabilitation of exploited sites after the cessation of its activities.109 

 

Thus, the recognition of a duty of vigilance on the part of businesses 

provides a good opportunity to establish a human rights due diligence 

extending to subsidiaries. However, this mechanism does not solve the 

                                                 
101 Code de commerce [French Commercial Code], (2016), Article L233-5-1, referring to 

the obligations under  L162-1 to L162-9 of the French Code of Environment. 
102 Code de l'environnement [French Code of Environment], (2016), Article L162-3. 
103 Code de l'environnement [French Code of Environment], (2016), Article L162-4. 
104 Code de l'environnement [French Code of Environment], (2016), Article L162-8 and 

L162-9. 
105 See supra note 100, Razafindratandra, Yvan (2011), p.11. 
106 Code de l'environnement [French Code of Environment], (2016), Article L512-17. 
107 See supra note 100, Razafindratandra, Yvan (2011), p.17. 
108 See supra note 100, Razafindratandra, Yvan (2011), p.18. 
109 See supra note 100, Razafindratandra, Yvan (2011), p.19. 
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problem of negative impacts resulting from subcontractors’ and suppliers’ 

activities and it covers restricted situations of environmental damage. 

Moreover, it only offers remedies to the environment as such, and ignores 

access to remedy for individual victims of environmental damage.110 

Consequently, the model of duty of vigilance would need to be widely 

extended to subcontractors and suppliers, as well as other human rights 

abuses to cover most of the business and human rights cases. Another duty 

of vigilance protecting posted workers could complement the former duty of 

vigilance, but it is also restricted to specific situations (3.4.2). 

3.4.2 A duty of vigilance protecting posted workers 

A posted worker is an employee temporarily sent by its employer, in another 

company domiciled in France or abroad, considering that the company 

where he/she is sent is usually a subsidiary of the first company or a 

company that belongs to the same “group of companies”. On 10th July 2014, 

the Savary Law111 was enacted in order to fight unfair competition against 

posted workers in host countries, and anticipate the transposition of the EU 

directive on posted workers.112 This text aims at controlling and sanctioning 

enterprises, which abusively resort to posted workers. It creates joint 

liability allowing to sue the ordering company for its subcontractors’ frauds 

such as undeclared workers, incomplete wages, use of front-companies, etc. 

This text also creates a black list with the names of companies convicted for 

“illegal work”, published on the Internet for a maximum of two years after a 

judge’s decision.113  

 

In March 2015, the modalities of the Savary Law have been codified by an 

application degree under the Labour Code.114 First, it specifies that 

companies established abroad and posting workers in France have to notify 

the Labour Inspectorate, designate a representative in France, and store the 

documents containing information about working conditions to be able to 

show them in cases of control.115 The companies should also be able to 

                                                 
110 “A person victim of harm resulting from an environmental damage or from the imminent 

threat of such damage cannot ask for remedies on the ground of this title” (title on 

prevention and reparation of certain damages to the environment): Code de commerce 

[French Commercial Code], (2016), Article L162-2. 
111 Law n°2014-790 of July 10, 2014 Journal Officiel de la Republique Francaise [JORF] 

[Official Gazette of France] n°0159 July 11, 2014 p.11496 text n° 3. 
112 Directive 2014/67/EU of the European Parliament and of the Council of 15 May 2014 

on the enforcement of Directive 96/71/EC concerning the posting of workers in the 

framework of the provision of services and amending Regulation (EU) No 1024/2012 on 

administrative cooperation through the Internal Market Information System ( ‘the IMI 

Regulation’ ) Text with EEA relevance 2014 (OJ L 159, 28.5.2014, p.11–31). 
113 Vie Publique, Loi du 10 juillet 2014 visant à lutter contre la concurrence sociale 

déloyale [The Law of July 10, 2014 against unfair social competition] <http://www.vie-

publique.fr/actualite/panorama/texte-discussion/proposition-loi-visant-renforcer-

responsabilite-maitres-ouvrage-donneurs-ordre-cadre-sous-traitance-lutter-contre-dumping-

social-concurrence-deloyale.html>. 
114 Decree n°2015-364 of March 30, 2015 JORF [Official Gazette of France] n°0076 March 

31, 2015 p.5872 text n° 43. See supra note 111, Law n°2014-790 of July 10, 2014, Articles 

1 to 5, 9 and 10. 
115 See supra note 114, Decree n°2015-364 of March 30, 2015, Article 1, referring to the 

French Labour Code, new Article R1263-1 (I). Code du travail [French Labour Code], 
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provide documents showing that they exercise a “real activity” in the host 

state.116 

Then, the application decree defines the modalities of the duty of vigilance 

of ordering companies, vis-à-vis their subcontractors. Before the 

subcontractors resort to posted workers, the ordering company must ask 

them to provide a copy of the posting declaration transmitted to the 

authorities and a copy of the document designating the representative to 

verify that it fulfilled its obligations.117 If the subcontractor did not declare 

all the posted workers, the ordering company must order the subcontractor 

to restore the situation within seven days. If the ordering company fails to 

carry out this injunction, or to report within seven days the absence of 

response from the subcontractor to the controlling agent, it will be jointly 

liable with the subcontractor. As a consequence, the ordering company will 

have to provide each worker with proper remuneration and remedies.118 In a 

case where the controlling agent ascertains dilapidation, improper hygiene, 

improper equipment in the premises or collective accommodations, the 

ordering company must order the employing company to rectify the 

situation119 within 24 hours.120 If the employing company does not 

effectively regulate the situation, the ordering company would have to 

provide without delay, and at its own expense collective accommodations 

for the workers in proper premises.121 Finally, if the ordering company 

acknowledges a violation of legal provisions applicable to the 

subcontractors’ employees (working hours, right to strike, level of 

remuneration, etc.),122 it has to follow a process aimed at immediately 

putting an end to the violation.123 If the ordering company fails to take these 

                                                                                                                            
(2016), Article L1262-2-1. Lacas, Florent and Frédérique Vergne, 'Travailleurs detachés: 

un pas supplémentaire contre la fraude [Posted workers: one more step against social 

dumping]' (2015) Le Moniteur <http://www.lemoniteur.fr/article/travailleurs-detaches-un-

pas-supplementaire-contre-la-fraude-28192734>. 
116 See supra note 114, Decree n°2015-364 of March 30, 2015, Article 1, referring to the 

French Labour Code, new Article R1263-1 (III). See supra note 115, Lacas, Florent and 

Frédérique Vergne (2015). 
117 See supra note 114, Decree n°2015-364 of March 30, 2015, Article 6, referring to the 

French Labour Code, new Article R1263-12. See supra note 115, Lacas, Florent and 

Frédérique Vergne (2015). 
118 See supra note 114, Decree n°2015-364 of March 30, 2015, Article 11, referring to the 

French Labour Code, new Article R3245-1 and R3245-2. See supra note 115, Lacas, 

Florent and Frédérique Vergne (2015). 
119 See supra note 114, Decree n°2015-364 of March 30, 2015, Article 12, referring to the 

French Labour Code, new Article R4231-1 and Article L4231-1. See supra note 115, Lacas, 

Florent and Frédérique Vergne (2015). 
120 See supra note 114, Decree n°2015-364 of March 30, 2015, Article 12, referring to the 

French  Labour Code, new Article R4231-2. See supra note 115, Lacas, Florent and 

Frédérique Vergne (2015). 
121 See supra note 114, Decree n°2015-364 of March 30, 2015, Article 12, referring to the 

French Labour Code, new Article R4231-3. See supra note 115, Lacas, Florent and 

Frédérique Vergne (2015). 
122 Code du travail [French Labour Code], (2016), L8281-1. 
123 See supra note 114, Decree n°2015-364 of March 30, 2015, Article 17, referring to the 

French  Labour Code, new Article R8281-1 to R8281-4. See supra note 115, Lacas, Florent 

and Frédérique Vergne (2015). 
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measures, it will have to pay a 1,500 euros fine, or a 3,000 euros fine in the 

event of renewed breaches.124 

 

Thus, this duty of vigilance is efficient as it protects workers from 

subcontractors’ human rights abuses. It applies extraterritorially and allows 

remedies for posted workers in cases of human rights and labour standards 

violations. Combined with the duty of vigilance protecting the environment, 

it can be the foundation for establishing a human rights due diligence 

obligation in line with Principles 17 and 18 of the UNGP.125 However, as 

these duties of vigilance only apply to very specific situations of precise 

violations of environmental and labour law under strict criteria, they will 

have to be adapted and extended to cover other business and human rights 

cases.  

 

Consequently, all these mechanisms offer opportunities to impose a human 

rights due diligence obligation on the part of businesses and to hold them 

liable for their subsidiaries’ and subcontractors’ human rights violations. 

However, they present too many gaps to cover fully all the situations of 

human rights abuses and all actors involved in the global supply chain. They 

do not ensure an efficient implementation of Pillar II and III of the UNGP, 

as recommended by the National Consultative Commission on Human 

Rights. Therefore, France is currently trying to fill these gaps by creating a 

holistic human rights due diligence obligation à la française (4). 

 

 

 

                                                 
124 See supra note 114, Decree n°2015-364 of March 30, 2015, Article 17, referring to the 

French Labour Code, new Article R8282. See supra note 115, Lacas, Florent and 

Frédérique Vergne (2015). 
125 See supra note 3, UNGP (2011), Principle 15 and 17, p.15-19. 
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4 The creation of a holistic human rights 

due diligence obligation à la française 

The legal proposal on the duty of vigilance currently debated within the 

French Parliament aims at integrating a human rights due diligence 

obligation into French law. It creates a holistic duty of vigilance on the part 

of businesses domiciled in France, in order to fill the gaps in the current 

regulatory framework, and to cover most human rights cases without 

crushing businesses. Its main objective is to allow the law to hold French 

businesses liable for their subsidiaries’ and subcontractors’ adverse impacts 

on human rights occurring in France or abroad, in accordance with 

Principles 15 and 17 UNGP, as required by the Commission. However, the 

genesis of the proposal has been slowed by a divided Parliament (4.1). As a 

result, the latest version of the proposal appears as a compromise (4.2), the 

real efficiency of which is challenged by lawyers (4.3). 

 

4.1 A slow genesis in a divided Parliament 

For a law proposal to be adopted, both the National Assembly (the low 

chamber of the French Parliament), and the Senate (the high chamber of the 

French Parliament) have to adopt the same text. The law proposal is sent 

back and forth to both chambers, through the so-called “shuttle” procedure 

in an attempt to find consensus on the text to be adopted.  

 

On 6th November 2013, the four left-wing parties issued a very ambitious 

proposal containing a wide responsibility for parent and ordering 

companies, and an innovative mechanism for victims to access remedies.126 

However, these ambitious standards had to be lowered to enable the 

adoption of the proposal in its first reading at the National Assembly in 

March 2015.127 In November 2015, the Senate overwhelmingly rejected the 

proposal,128 but it was finally resurrected in a second reading by the 

National Assembly in March 2016.129 Since then, the proposal is still on the 

Senate’s table, while the majority of the Senate members has already 

expressed a strong opposition to the proposal (4.1.1). Moreover, the 

                                                 
126 See supra note 32, Law proposals on duty of vigilance (2013). 
127 Proposition de loi relative au devoir de vigilance des sociétés mères et des entreprises 

donneuses d'ordre adoptée par l'Assemblée Nationale en première lecture [Law proposal 

on the duty of vigilance for parent and ordering companies adopted by the National 

Assembly in the first reading] 2015 (Assemblée Nationale [French National Assembly]) 

n°501. 
128 Proposition de loi relative au devoir de vigilance des sociétés mères et des entreprises 

donneuses d'ordre texte rejeté par le Sénat [Law proposal on the duty of vigilance for 

parent and ordering companies text rejected by the Senate] 2015 (Sénat [French Senate]) 

n°40. 
129 Proposition de loi relative au devoir de vigilance des sociétés mères et des entreprises 

donneuses d'ordre adoptée avec modifications par l'Assemblée Nationale en deuxième 

lecture [Law proposal on the duty of vigilance for parent and ordering companies adopted 

after modifications by the National Assembly in the second reading] 2016 (Assemblée 

Nationale [French National Assembly]) n°708. 
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traditional political divide inherent to legislative processes regulating 

businesses makes it hard to find a consensus within the National Assembly 

(4.1.2). However, the supporters of the proposal are relying on the CSR 

based-argument on competitiveness to provide a response to the 

opposition’s main argument (4.1.3).  

 

4.1.1 A strong opposition expressed by the Senate 

After the full rejection on 19th November of the law proposal on the duty of 

vigilance sent by the National Assembly, the Rapporteur of the text within 

the Senate, Christophe-André Frassa, stated that the Senate “give[s] back an 

empty text because there is absolutely nothing to keep. Legislation cannot 

be based on feelings and curse.” He added that the lawmakers “need a text 

legally strong and that will not be the result of dogmatism. It is not through 

great humanistic speeches that one will bring law forward.”130 He also tried 

to issue a “motion préjudicielle” aimed at blocking the debate and 

legislative process on the duty of vigilance until the European Union takes 

further legal initiatives in this regard.131 This practice having a veto effect 

on the National Assembly’s decisions, was deemed anti-democratic by other 

Members of Parliament and was abandoned under pressure from the 

President of the Senate.132 

 

After its resurrection in the second reading at the National Assembly on 23rd 

March 2016, its members communicated again the proposal on the duty of 

vigilance for a second reading by the Senate. The Senate’s public hearing on 

the proposal is currently planned for the 13th October 2016. If the Senate 

rejects the proposal in second reading, a Joint Committee composed of 

seven members of the National Assembly and seven members of the Senate 

will meet to find an agreement on the text. In the case of disagreement, both 

chambers will examine the text one last time. If an agreement still has not 

been reached at that stage, the final word will be given to the National 

Assembly.133 Thus, the National Assembly and the Senate will have to go 

beyond the traditional political divide usually inherent in legislative 

processes regulating businesses to reach a consensus (4.1.2). 

 

4.1.2 The traditional political divide inherent in 

                                                 
130 Concepcion  Alvarez, 'Devoir de vigilance des multinationales : La loi rejetée par le 

Sénat [The duty of vigilance on the part of multinationals: the law rejected by the Senate]' 

(2015) Novethic  <http://www.novethic.fr/isr-et-rse/actualite-de-la-rse/isr-rse/devoir-de-

vigilance-des-multinationales-la-loi-rejetee-par-le-senat-143703.html>. 
131 Sénat [French Senate], Règlement du Sénat et instruction générale du bureau 

[Regulation of the Senate and general instructions of the office], Article 44, para.4, 

<http://www.senat.fr/reglement/reglement_mono.html#toc123>. 
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legislative processes regulating businesses 

 

Despite an agreement on the overall objective of the law, the proposal on the 

duty of vigilance is split by the traditional political divide between different 

political groups representing different stakeholders. We can categorize the 

competing arguments and interests into four different groups (liberalism, 

nationalism, socialism, state interventionism). The political compass 

(below) gives an overview of the position of each group within the political 

spectrum and their perspective on globalization versus protectionism, before 

further analysis of the arguments of each groups. 

 

 

Political Compass 

 

Globalization 

 

 

 

Socialism 

 

 

 

 

Liberalism 

 

Left 

 

 

 

State interventionism 
 

 

 

Right 

 

 

Nationalism 

 

 
 

Protectionism 

 

Economic scale 

Social scale 

 

 

Liberalism 

 

The right-wing members of Parliament are still expressing strong views that 

legalizing human rights due diligence will have a negative impact on French 

businesses’ competitiveness. Indeed, according to them it is likely to create 

more legal and financial constraints on and asphyxiate businesses. 

Moreover, if France is isolated in taking further steps in business and human 

rights, it will probably lead to outsourcing of directing and management 
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activities to less demanding countries. They argue that France should wait 

for the European Union to take a stand before putting the country at risk.134 

For Christophe-André Frassa, there is also a risk of unfair competition 

compared to businesses in other countries that do not have to respond to the 

same constraints. It will have a negative impact throughout the global 

supply chain, with the parent and ordering companies putting more 

constraints on their subsidiaries and subcontractors, and offloading their 

duty of vigilance responsibilities to small and medium enterprises.135  

 

In the second reading of the proposal at the National Assembly, liberalists 

argued that French companies were already exemplary in the field, as 47 

percent of French businesses already have a management system based on 

CSR, against 40 percent in OECD countries. Thus, a response at the French 

level is not appropriate. The free market already plays a significant role in 

inciting changes and progress through the reputational risks and sanctions 

that it can create. Moreover, while French businesses are deemed exemplary 

in practice in CSR, imposing a duty of vigilance on them will undermine 

their reputations worldwide, by giving the impression to the international 

community that French businesses do not have the will or ability to commit 

themselves to respect for human rights.136 

 

Nationalism 

 

Jacques Bompard, an extreme-right deputy in the National Assembly is in 

favour of regulating businesses to strengthen the fundamental rights 

attached to the nation. He sees the proposal as a way to bring back 

businesses’ activities and labour force within the French territory. For him, 

businesses have been using international migration to reduce their costs, and 

employ workers without any protection, leading to human, family and 

economic drama. Consequently, the proposal is an opportunity to sanction 

the behaviour of companies in this regard, and reduce the exploitation of 
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workers issued from international migration.137 On the other hand, he 

condemns multinationals’ business strategies and the financialization of the 

economy, which reduce man to a machine and create economic exploitation. 

According to him, this pressure to succeed personally through professional 

careers destroys the natural frames of society such as family life, relations to 

the body or traditional structures. Ordering companies impose brutal 

changes on their subcontractors and suppliers’ workers, and strike their 

lifestyle and living environment. He argues that this financial and 

commercial cosmopolitanism destroys the living and the transmission of the 

peoples’ traditions, and makes it urgent to go back to localism and 

rootedness.138 

 

Jacques Bompard’s perspective can be associated with a protectionist, anti-

European and anti-globalization approach, arguing against outsourcing and 

migration, and encouraging national production and employment. These 

views are also conservative in a sense that they focus on protecting the 

existing social framework and people’s traditions inside and outside France. 

His theory that businesses contribute to dehumanization and exploitation of 

workers can also find roots within the Marxist theories on anti-capitalism 

and the exploitation of Men by Men. 

 

Socialism 

 

The four left-wing parties (the Ecologist Group, the French Communist 

party, the Socialist Party and the Progressivists’ Movement) all agree on the 

necessity of the proposal. They argue that the excesses of globalization, 

such as the distortion of supply chains, and the use of outsourcing and social 

dumping as a means of profitability leads to gross human rights violations. 

Therefore, the law has to address and sanction these abuses. The legal 

proposal is a way to impose an obligation on businesses to respect human 

rights and a means of preventing drama similar to the Rana Plaza in France 

or abroad. Moreover, legalizing human rights due diligence is also an 

opportunity to go beyond the principle of autonomy and extend French 

businesses’ liability to human rights abuses committed by their subsidiaries 

and subcontractors often used by businesses to hide from their 

repsonsibilities.139 

 

However, the Rapporteur Dominique Potier wanted to draw a distinction 

between the socialist perspective and Jacques Bompard’s nationalist values 

and approach. He stated that the proposal does not enshrined nationalist 

values, but the French Republic’s principles based on universal human 

rights. He insisted on the fact that the proposal is not against businesses and 
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globalization but in favour of a “globalization with a human face”.140 He 

advocated for the integration of a new generation of human rights within 

globalization, to achieve a more fair and sustainable economic system. The 

proposal is in line with a co-development approach aimed at preserving the 

social model of industrialized countries while improving the working 

conditions in developing countries.141 

 

The left-wing deputies also believe that there is an urgent need for 

redefining the role of TNCs within the international community and a 

reconciliation of the power of TNCs with their legal responsibilities.142 

Reconciling power and responsibility fits within a risk-profit theory where 

the actors who accumulate profit share the risks arising from their 

activities.143 This approach is in line with the “2010 Forum for a new World 

Governance”, and its document issuing different proposals aimed at 

regulating transnational companies and improving human rights situations 

where they operate.144 In this document, the authors state that it is necessary 

to rethink the notion of businesses and regulate them in their country of 

origin in order to ensure protection for basic human rights and the 

environment.145 Moreover, the proposal on the duty of vigilance contributes 

to the development of a new approach to the notion of business having not 

only an economic dimension but also a social and environmental dimension, 

while taking into account the economic reality of groups of companies and 

their centralized decision-making.146  

 

State interventionism 

 

The proposal on the duty of vigilance is also in line with a state 

interventionist approach. This approach rejects ultra-liberalization as it leads 

to the abuses the duty of vigilance is trying to address. The principle of legal 

autonomy and the concept of limited liability of shareholders are two legal 
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tools rooted in the 19th century capitalistic economic growth model.147 This 

autonomy results from a system of individual thinking and requires the State 

to allow exceptions by public order rules when some particular interests 

have to be protected.148 The market cannot protect the interests of the most 

vulnerable groups and public interest such as the environment, so the State 

has to take actions to make businesses accountable.  Furthermore, the 

proposal is in accordance with the State’s obligation to encourage 

businesses to improve their social and environmental performances and to 

redirect businesses’ actions through national legal tools helping them to 

improve corporate governance. The duty of vigilance would therefore help 

businesses create a projection tool through a social and environmental 

plan,149 an information tool by issuing social and environmental impact 

reports,150 and a measurement tool by including non-financial performance 

data into accounting.151 

 

Consequently, the proposal on the duty of vigilance is split by the traditional 

divide between liberalism, nationalism, socialism, and state interventionism, 

serving the interests of competing stakeholders. Furthermore, it appears that 

the debate hardly goes beyond the level of national interests. For Dominique 

Potier, the Rapporteur of the proposal in the second hearing at the National 

Assembly, the human rights values protected by the proposal are 

fundamentally rooted in France’s history, and culture. He refers to the 1789 

French Revolution, the Declaration of the Rights of Man and of the Citizen, 

and the so-called Enlightenment philosophers to demonstrate that the legal 

proposal serves the interests of the French nation rather than globalized 

values inherited from the Cold War. He compares the legal initiative with a 

“small revolution” in the context of liberal globalization.152 He highlights 

that this will to promote the French human rights values is the cement 

between all actors that allows an open dialogue and a common ground 

between their competing interests.153 According to him, all groups within 

the French Parliament can find consensus on this overall purpose to ensure 
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that French businesses respect human rights, and to correct the negative 

impacts of an excessively liberalized globalization.154 

 

Nevertheless, there is a remaining point of contention regarding 

competitiveness. The opposition argue that the legal proposal will create a 

high burden on French businesses and undermine their competitiveness 

globally in comparison to foreign businesses who are not constrained by the 

same legal requirements.155 Thus, to respond to this argument and reach a 

consensus, the supporters of the proposal are relying on the CSR based-

argument on competitiveness (4.1.3). 
 

4.1.3 The CSR-based argument on competitveness 

There is a growing consensus that CSR as required under the duty of 

vigilance proposal would probably not undermine French businesses’ 

competitiveness, as argued by the opposition, but rather contribute to the 

improvement of a new kind of competitiveness. As opposed to the current 

race to the bottom, the new duty of vigilance is expected to lead to a race to 

the top, by promoting good corporate governance creating safeguards for 

shareholders, a business strategy responding to the growing demand for high 

ethical and environmental standards, and a warranty of fair and transparent 

competition among businesses in CSR. 

 

Good corporate governance creating safeguards for shareholders 

 

The proposal on the duty of vigilance would constitute an improvement of 

the legal framework for corporate governance according to the G20/OECD 

Principles of Corporate Governance (OECD Principles).156 Requiring 

businesses to establish and publish a vigilance plan is likely to increase 

disclosure and transparency, one of the key building blocks for sound 

corporate governance under the OECD Principles.157 Indeed, experience has 

shown that “weak disclosure and non-transparent practices can contribute to 

unethical behaviour and to a loss of market integrity at great costs, not just 

to the company and its shareholders but also to the economy as a whole”.158 

Thus, the legal and reputational risks for French businesses operating abroad 

in situations similar to the Rana Plaza incident combined with a lack of 

transparency and accountability could severely increase the companies’ cost 

of capital and block their access to the capital market.  

Conversely, disclosure regimes have been recognized as a powerful tool to 

shapes businesses’ behaviours and attract capital. It would provide better 

protection for shareholders and potential investors, who have been 
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demanding greater access to information. Providing them with detailed 

materials on corporate policies and performance is expected to improve 

valuation of shares and confidence in the capital markets.159 Among the 

requirements, it is essential that the policies and performance comprise 

information on business ethics, environment, social issues and human rights. 

This non-financial risks assessment must include the company’s relations 

with the communities likely to be affected by its activities and its 

implementation plan aimed at mitigating any risks.160  Therefore, the duty of 

vigilance would allow disclosure and transparency, and foster good 

corporate governance with effective supervision and enforcement 

mechanisms in line with the OECD Principles. It is expected to reduce 

businesses’ cost of capital and create safeguards for shareholders, while 

inducing more stable financial markets and sources of financing.161 

 

A business strategy responding to a growing demand for high ethical and 

environmental standards 

 

The duty of vigilance proposal aims at preventing and mitigating negative 

impacts on human rights and the environment resulting from businesses’ 

activities within the global supply chain. The legal requirements under the 

proposal are expected to ensure that products and services provided by 

French companies are imbued with high quality, as well as ethical and 

environmental standards. For the proposal’s supporters, imposing 

responsible business conduct throughout the entire global supply chains is in 

line with the consumers’ demands. Indeed, according to a survey, 76 percent 

of the French people interviewed, from across the political spectrum think 

that TNCs should be more vigilant and held legally liable in cases of 

humanitarian or environmental catastrophes resulting from their 

subsidiaries’ or subcontractors’ activities.162 The combination of industrial 

catastrophes such as Rana Plaza with civil society organizations’ efforts to 

raise public awareness of business-related human rights issues, have shifted 

consumers choices towards more ethical products. They are not motivated 

only by price in making their purchases, but also by quality and their 

potential impact on human rights and the environment. Thus, the proposal’s 

supporters argue that the duty of vigilance will improve the quality and 
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reputation of the French label in international markets.163 It will be an 

indicator for consumers that employees hired by French businesses are well-

qualified and well-treated. According to the proposal’s supporters, saying 

that the duty of vigilance proposal is anti-competitive amounts to saying that 

negative impacts on human rights and the environment are a condition for 

competitiveness. The notion of competitiveness is thus reduced to its sole 

dimensions of cheap price and labour costs.164  

Moreover, the transparency regulations165 and the multiplication of 

international requirements for CSR,166 have increased public expectations 

regarding the active role that businesses can play in the realization of human 

rights and sustainable development. There is an urgent need for businesses 

to align their policies with these legal requirements and with complying 

competitors’ performance. For instance, after Total’s prosecution for the 

environmental damage caused in the Erika case, the company had to 

accelerate the adjustment of its standards, and became later an example of 

CSR good practices to redeem its reputation.167 Thus, thanks to the duty of 

vigilance, French businesses are likely to improve their ethical and 

environmental standards for an increased quality-based competitiveness in 

line with consumers’ demands. 

 

A warranty of fair and transparent competition among businesses in 

Corporate Social Responsibility  

 

With the EU requirements on non-financial reporting,168 transparency 

becomes an essential dimension of fair competition for businesses. States 

have to transpose the EU directive on non-financial reporting and ensure 

that businesses adopt and disclose their codes of conduct according to the 

legal requirements. Thus, the obligation to establish and publish a vigilance 

plan is in line with these new EU requirements. It ensures a clearer vision of 

businesses’ policies, codes of conduct and performance, and increases 

businesses’ capacity to comply with the new EU transparency standards. 

On the other hand, many businesses have already voluntarily established a 

CSR plan in line with international CSR standards.169 According to the 

Team Sustainable Performance and Transformation EY, 40 percent of the 

40 largest companies in France already publish a mapping of their suppliers, 
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and conduct regular audits for more sustainable business conduct throughout 

the supply chain.170 According to the proposal’s supporters, businesses have 

already expressed concerns about environmental and social issues within the 

CSR Platform, even in the absence of a law.171 However, they argue that 

many businesses currently use their CSR commitments as communication 

tools and positive advertising, rather than binding obligations. The necessity 

to take legal initiatives in CSR directly results from the multiplication of 

these voluntary CSR commitments, which just serve as media coverage for 

many businesses. Thus, the proposal on the duty of vigilance will allow 

French judges to prosecute and sanction businesses in breach of their 

obligations to implement the vigilance plan. It is expected to solve the 

problem of unfair competition in CSR, and replace the vicious cycle by a 

virtuous cycle, by rewarding good practices and businesses which already 

effectively mitigate their negative impacts on human rights, while 

penalizing less scrupulous businesses still taking advantage of wild social 

dumping and outsourcing.172 

 

To summarise, it appears that the opposition’s argument on competitiveness 

is only true if we adopt an old-fashioned price-based concept of 

competitiveness. CSR may improve other essential dimensions of 

competitiveness that this old-fashioned concept ignores, such as good 

corporate governance creating safeguards for shareholders, a business 

strategy responding to a growing demand for high-ethical and 

environmental standards, and a warranty of fair and transparent competition 

among businesses in CSR.  

 

Thus, the proposal’s supporters are relying on this CSR-based argument on 

competitiveness to find consensus within the Parliament. However, the 

divide within the Parliament slow down the genesis of the duty of vigilance. 

Although the majority of the members of Parliament agree on the necessity 

to regulate businesses, they do not agree on the scope and modalities of the 

proposal. Consequently, in its last version, the legal framework of the duty 

of vigilance appears as a compromise between the competing interests of 

businesses and victims of business-related human rights abuses (4.2).  

 

4.2 The compromised legal framework of the 

duty of vigilance 

The legal framework of the duty of vigilance aims at filling the gaps of 

current French law in giving full legal effect to human rights due diligence 

in accordance with the National Consultative Commission on Human 
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Rights’ opinion. However, it is also the result of a compromise between the 

different stakeholders’ interests. Indeed, the March 2016 version of the 

proposal theoretically offers a wide scope of application to the duty of 

vigilance, which is however limited in practice (4.2.1). It also lowered the 

standard of liability to a fault-based liability at the expense of victims’ 

access to remedies (4.2.2). 

4.2.1 A wide scope of application limited in practice 

The scope of application of a law has four different dimensions. The 

personal scope of application refers to the persons to which it applies; the 

material scope of application refers to the situations it covers; the territorial 

scope of application refers to the geographical area where it applies, and the 

temporal scope of application refers to the period when it applies. An in-

depth analysis of the duty of vigilance’s scope of application reveals that, if 

it appears to be wide, its practical effects are likely to be limited in practice. 

Studying the temporal scope of application of the duty of vigilance is not 

relevant here, as it will only apply to situations occurring after the law’s 

entry into force. However, its other dimensions deserve more attention. 

Indeed, the personal scope of the duty of vigilance is restricted to a small 

number of businesses (4.2.1.1), while its wide material scope extends to 

most of the business-related human rights abuses (4.2.1.2), and it has an 

extra-territorial dimension (4.2.1.3). 

 

4.2.1.1 A personal scope of application restricted to a small 

number of businesses 

 

In the 23th March 2016 version of the proposal, the duty of vigilance applies 

to all companies employing at least 5,000 employees, including their direct 

or indirect subsidiaries that have head office located in France, or those 

employing at least 10,000 employees including their direct or indirect 

subsidiaries that have head office located in France or abroad.173 

Additionally, the location of the new Article L225-102-4 of the Commercial 

Code, in its Book II, Title II, Chapter 5, testify that the obligation regulates 

only limited companies174 established under French Law. This scope is quite 

far away from the ambitions of the initial proposal, which referred to 

“enterprises” instead of “companies”, and comprised businesses of all sizes, 

from both the private and public sector.175 The lawmakers first refused the 

idea of setting up a threshold, not even referring to the EU Directive on 

transparency. They saw it as a risk that holding companies would maintain a 

low rate of persons directly employed to escape their legal obligations.176 

However, they had to review their ambitions and lower the personal scope 
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of the duty of vigilance in order to reach a consensus in the first reading at 

the National Assembly.177 

 

This new restricted scope was deemed insufficient by many actors in favour 

of regulating businesses, as it would only cover 125 businesses in France, 

excluding those involved in the Rana Plaza incident.178 The author of the 

initial proposal, Danielle Auroi tried to amend the proposal in the second 

reading at the National Assembly in order to bring it back to its original 

frame, and lower the threshold to 500 employees in line with the EU 

directive on non-financial reporting,179 but the amendment was rejected.180 

In response to the amendment, the Rapporteur of the proposal in the second 

reading at the National Assembly, Dominique Potier stated that the number 

of employees as the threshold defining companies falling within the 

proposal is not an issue in itself. The restricted personal scope of the duty of 

vigilance is now necessary to find consensus for the proposal’s adoption. 

Once the norm will be integrated into the system and accepted by 

businesses, the number of employees required will drop naturally, similarly 

to what happened in the case of the non-financial reporting obligation.181 

 

If the personal scope is restricted to a small number of businesses, the 

material scope of the duty of vigilance covers most of the business-related 

human rights abuses (4.2.1.2). 

 

4.2.1.2 A wide material scope of application covering most 

business-related human rights abuses 

 

The proposal creates a new Article L225-102-4 in the Commercial code, 

which enacts the obligation for the above-mentioned companies to draw up 

a vigilance plan. This vigilance plan comprises all the vigilance measures 

aimed at identifying, and preventing the realisation of risks of physical 

injuries, grave environmental damage, health risks, and human rights and 

fundamental freedoms violations resulting from the company’s activities. 

The plan should also contain a section dedicated to “active and passive 

corruption” within the company and the companies it controls.182 The 

material scope of this new duty of vigilance is innovative for three main 

reasons. Firstly, for the very first time, the law would impose a single duty 

of vigilance covering all potential human rights damage. Secondly, this new 

obligation would go beyond the principle of legal autonomy, and extend to 

impacts of subsidiaries and subcontractors’ activities. Lastly, this proposal is 
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trying to build a duty of vigilance obligation halfway between coercion and 

incentives. 

 

A single duty of vigilance covering all human rights damages 

 

Contrary to the other duties of vigilance, the proposal aims at covering all 

human rights damages. The new Article L225-102-4 of the Commercial 

Code draws up a list of the potential damages, which could be “violations of 

human rights and fundamental freedoms, physical injuries, grave 

environmental damage or health risks”.183 Some lawyers and the Rapporteur 

of the Senate find it unfortunate that the proposal lacks specificity to define 

these potential damages, and particularly those on “fundamental rights”. For 

them, there is a high risk of creating legal uncertainty for businesses, which 

would not be able to anticipate their liability.184 However, it is a principle 

under French civil law to repair all kind of damage without distinction.185 

The definition of “damage” has never been an obstacle towards establishing 

liability, since it is the “fault” and the “link between the fault and the 

damage” that are the difficult elements to prove. These two elements already 

play this restrictive role in findings of liability.186 Thus, French civil law 

underpins the will of the lawmakers to cover all human rights issues, 

without any need to prioritize some human rights abuses at the expense of 

others. Moreover, the notion of “fundamental rights and freedoms” has 

already been enshrined and defined within French law at the Constitutional 

level.187 According to the Rapporteur Dominique Potier, the law does not 

have to and cannot predict every situation of abuses.188 Article 34 of the 

French Constitution states that the law determines the fundamental 

principles of civil and commercial obligations, but does not have to describe 

them in details. It is the purpose of application decrees and then the 

jurisprudence, to make these laws enforceable.189 On the other hand, 

according to Dominique Potier, these abuses do not necessarily need to be 

defined by application decree, as the list of abuses under the new Article 

L225-102-4 of the Commercial Code refers directly to the international 

standards as expressed in the human rights treaties and other international 

agreements ratified by France. The OECD Guidelines190 as well as the 

UNGPs191 constitute an ideal and internationally recognised legal basis.192 
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Thus, when applying the law, the judges can refer to these business and 

human rights instruments. The reference to the international human rights 

framework attests that the legal proposal is in line with the international 

efforts to ensure that businesses respect all human rights.  

Thus, this proposal is innovative as the duty of vigilance will extend to 

subsidiaries’ and subcontractors’ negative impacts on human rights and will 

go beyond the principle of autonomy. 

 

An extension to subsidiaries and subcontractors’ negative impacts  

 

Apart from the section on corruption, which does not cover subcontractors, 

the vigilance plan must comprise the risks related to the company’s own 

activities, as well as the activities operated by companies it controls, and 

subcontractors and suppliers with whom it maintains an established 

relationship.193 The notion of subsidiaries will be recognised where at least 

50 percent of a company’s capital is held by another company (the parent 

company), according to Article L233-1 of the Commercial Code.194 Even if 

the subsidiary is an independent entity, the parent company has a direct 

control over its subsidiaries. It imposes a trading strategy on its subsidiary, 

and thus has a responsibility to ensure that its activities do not have negative 

impact on human rights. It aims at preventing companies from hiding 

behind the principle of legal autonomy to escape their obligations under 

domestic law.  

 

On the other hand, an ordering company cannot have the same control and 

power over a subcontractor or supplier. As defined in Article 1 of the 1975 

Law related to subcontracting,195 subcontracting is the operation through 

which a business (the ordering company) entrusts the execution of all or part 

of a contract to another business (the subcontractor). The ordering company 

and its subcontractors only relate to each other through a contractual 

relationship defining how the latter should conduct its activities. It is usually 

through an extended outsourced production and a multiplication of these 

contracts that companies are trying to escape from domestic regulation 

imposing high human rights and environmental standards. They take 

advantage of the lack of rule of law and labour regulation in developing 

countries to improve their productivity, price-based competitiveness, and 

increase their profitability. Thus, the proposal cannot fully address the issue 

if it does not cover the negative impacts that subcontractors’ and suppliers’ 

activities can have on human rights. However, to avoid an excessive burden 

on companies who cannot control all their partners’ activities, the 

lawmakers excluded from the vigilance plan all subcontractors and suppliers 

who do not have an established commercial relationship with the ordering 
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company.196 An established commercial relationship is recognized only if 

the ordering company and the subcontractors or suppliers have collaborated 

for a certain period in a sustainable way,197 Thus, the proposal fills the gaps 

in the previous laws as it covers the major participants in global supply 

chains likely to be involved in harms to human rights and the environment.  

Finally, this duty of vigilance is innovative as it creates a due diligence 

obligation halfway between coercion and incentive. 

 

An obligation of vigilance halfway between coercion and incentive 

 

The duty of vigilance consists of three main legal obligations: an obligation 

to establish a vigilance plan, to publish the vigilance plan, and to implement 

it in the case of realization of a risk.198 An application decree will define the 

conditions of presentation, implementation, and follow-up of the vigilance 

plan, but the means to ensure its efficiency are left at the companies’ 

discretion. Then, in the case of litigation, they can justify the means they 

used as a defence before civil courts, or organs such as the National Contact 

Points.199 

 

The most important point for the company is to show that vigilance 

measures are in place to prevent and mitigate negative human rights impacts 

in accordance with the principle of prevention and anticipation.200 Under the 

proposal, the duty of vigilance is framed as an “obligation of means”, 

meaning that the company must take all necessary measures to prevent the 

realization of a risk to the extent of its available resources and powers, 

without having to guarantee that the expected result will be achieved. The 

company should be able to show that it acted as a “reasonable” person201 

under French civil law, or with “due diligence” as defined by Principle 17 of 

the UNGP, before and after the realization of the risk.202 

 

The company can use several means in order to demonstrate that it complied 

with this standard. First, a company can put in place a strategy aimed at 

raising its subsidiaries’ and subcontractors’ awareness of the risks linked to 

a project. It can put in place a human rights impact assessment to identify 

the potential negative impacts its activities can have on human rights, and 

publish regular reports to disclose their CSR performance. The company can 

also write and publish a code of conduct to increase transparency, and 

demonstrate its commitment to respect human rights.203 To ensure the 
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monitoring and follow-up of the vigilance plan, the company can resort to 

regular audits, and communications on the human rights situations within 

their global supply chains, and put in place complaints mechanisms for 

victims of human rights violations resulting directly or indirectly from their 

activities.204 Finally, contracts are ideal tools for businesses to prevent 

human rights violations occurring in their relations with States and 

subcontractors. Indeed, as the relations between a subcontractor and an 

ordering company are ruled by a contract, the latter can impose a special 

behaviour on its subcontractors by introducing a clause in their trading 

agreement, related to human rights, labour standards, and environmental 

norms compliance. Then, the ordering company can use its leverage to limit 

negative impacts on human rights, without risking a violation of its 

subcontractors’ commercial freedoms.205 Moreover, the principle of 

freedom of contract leaves the company free to decide on the conditions, 

scope, and content of its obligation according to its own ambitions and 

resources, while being legally bound by the legal value of the contract. 

Thus, the contract can be a keystone of a duty of vigilance halfway between 

coercion and incentive.206 

 

Consequently, the duty of vigilance consists mostly of ensuring that a 

process exists rather than ensuring the outcomes of the process. It leaves 

businesses with the discretion to decide on their own means to comply with 

their duty of vigilance. Its material scope is innovative and ambitious, but to 

address all human rights abuses, the duty of vigilance should cover all actors 

involved in the supply chain, even those not located in France. Thus, the 

extraterritorial dimension of the legal proposal is an essential requirement 

for ensuring the efficiency of the duty of vigilance, according to Principle 

15 and 17 of the UNGPs (4.2.1.3). 

 

4.2.1.3 The extraterritorial dimension of the duty of 

vigilance 

 

In line with the Maastricht principles on Extraterritorial Obligations of 

States, the “State’s duty to protect implies an obligation to regulate the 

businesses’ activities within its jurisdiction, including those operating 

outside the country, in order to ensure that they uphold human rights at all 
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locations in which they operate”.207 There is no denying that the duty of 

vigilance applies to French businesses domiciled in France, as they are 

subject to French Law. However, the extraterritorial dimension of this duty 

of vigilance is more problematic, as it entails that French courts can preside 

over cases involving foreign businesses domiciled abroad, and letting them 

apply the French legislation extraterritorially. 

 

Extraterritorial jurisdiction of the French courts and tribunals 

 

The extraterritorial jurisdiction of French courts and tribunals in civil and 

commercial matters is possible under the Brussels I Regulation of 12th 

December 2012.208 Indeed, this EU Regulation deals with the international 

jurisdiction of European courts and tribunals in relation to intra-European or 

certain international cases. It allows foreign victims to sue in France, a 

French company for its subsidiaries’ and subcontractors’ acts committed 

abroad, inside or outside the European Union.209 One suggestion is to 

combine Article 4.1 of the Regulation210 with Article 63.1211 to sue a 

transnational company whose statutory seat, central administration, or 

principal place of business is located in France, for the harm committed 

outside the French territory.212 According to Article 8.1 of the Brussels I 

Regulation (recast),213 it is also possible to show that there is a close 

connection between the activities of the subsidiaries or subcontractors, and 

the parent or ordering company in order to sue the latter. In this case, it is 

necessary to show that the proceedings do not constitute a procedural 

fraud.214 Then, the crucial point is to pull away the traditional criterion of 
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the applicant’s domicile, or the place where the damage arose, and refocus 

the proceedings in France by insisting that the obligation at stake is the duty 

of vigilance, which is held by a parent or ordering company domiciled in 

France.215 

 

Moreover, Article 15 of the French Civil code provides that French 

jurisdiction applies as soon as the defendant, who has contracted an 

agreement in another State or with a foreigner, is a French national.216 Thus, 

a French company, which signed a contract abroad with a foreign 

subcontractor, can be sued before French tribunals and courts.217 Finally, the 

“forum of necessity”218 is a jurisprudential guarantee recognized in France 

and other European countries aimed at avoiding denial of justice. It requires 

that justice in tribunals normally territorially competent is not possible for 

legal or physical reasons in the host country. Thus, a trial could be 

redirected to France if there is evidence that the host State initially 

competent to judge on the case cannot ensure fair trial or due process of law 

as defined under international conventions. Then, a link with France will 

have to exist for French courts to take the matter. In this regard, the French 

Court of Cassation has recognized very tenuous links, such as the presence 

of the International Arbitration Court of the International Commercial 

Chamber in Paris219 in the arbitration case called NIOC.220  

 

Thus, the French courts’ and tribunals’ competence to decide on a TNC’s 

liability for damage arising abroad can be established in many different 

ways, but it also requires that the French law itself is extraterritorially 

applicable.  

 

Extraterritorial application of the law on duty of vigilance 

 

Conflicts of law are traditionally solved in accordance with the “lex loci 

damni” principle meaning that the law of the place where the damage 
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occurred governs.221 However, few exceptions exist under the Rome II 

Regulation.222 

 

In cases of environmental damage, Article 7 leaves it for the victim to 

choose between the laws of the country where the damage occurred as 

provided by Article 4.1, or the law of the country in which the event giving 

rise to the damage occurred.223 In this regard, the “event giving rise to the 

damage” can be an order or decision taken by a company domiciled in 

France that affects the subsidiary’s or subcontractor’s behaviour resulting in 

damages occurring abroad. Then, as the event which caused the damage 

originates in France, the victim can choose the application of the French 

law. In a case of non-environmental damage, there is a possibility to apply a 

law other than the one of the country where the damage occurred, if “it is 

clear from the circumstances of the case that the tort/delict is manifestly 

more closely connected with another country”.224 Thus, in business and 

human rights cases, it is possible to argue that French Law applies because 

the parent or ordering company domiciled in France gave the orders and 

directives to its subsidiaries and subcontractors leading to the damage, 

especially when the former controlled their activities, and made profits from 

them.225 The French Court of Cassation already developed this strategy and 

recognized a “principle of proximity” by virtue of which the company’s 

centre of decision located in France allows the extraterritorial application of 

the French Law.226 

 

Finally under the Rome II regulation, mandatory provisions227 or public 

order legislation,228 allow exceptions to the “lex loci damni” principle. 

Mandatory provisions can be expressly stated in the law or can be qualified 

as such by the judge.229 Thus, the law on duty of vigilance can be expressly 
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qualified as a mandatory provision, or present special characteristics such as 

highly repressive fines to avoid any doubt about its extraterritorial 

applicability. In this case, the French Law would be applicable without 

having to show any connecting link.  

 

Consequently, the extraterritorial applicability of the duty of vigilance 

proposal and the jurisdiction of French judges when damage occurs abroad 

is not a genuine problem. It is an essential condition to ensure that it covers 

all potential human rights abuses, even when they occur outside the French 

territory. Consequently, the wide material scope of the duty of vigilance 

covering all potential human rights damages, the major actors in global 

supply chains, and extraterritorial abuses, fills the gaps in the existing 

regulatory framework applicable to businesses impacting on human rights.  

 

The regime of civil liability presented in the original proposal, also ensured 

to fill the gaps in the current framework by reducing obstacles for victims’ 

access to remedies, but it had to be lowered to a fault-based liability in order 

to find consensus, at the expense of victims’ access to remedies (4.2.2). 

 

4.2.2 A fault-based liability at the expense of 

victims’ access to remedies 

According to the 23rd March 2016 proposal, a company’s liability can be 

engaged if there is evidence that it committed a fault by not complying with 

one of its duty of vigilance related-obligations.230 In this regard, the 

provisions seem very favourable for the victims as they allow any interested 

person to bring a claim against the company at fault (4.2.2.1). However, 

contrary to the initial proposal, engaging the company’s liability is still very 

difficult for victims, as the burden of proof remains on the claimants 

(4.2.2.2). Yet, once the company’s liability is engaged, the high level of 

sanction is exemplary and deterrent (4.2.2.3). 

 

4.2.2.1 A favourable access to justice for any interested 

person in the trial 

The 23rd March 2016 proposal provides that an action can be brought before 

the competent jurisdiction under French Law, by “any person who has an 

interest” in the trial. In fact, a direct, indirect or potential victim of damage 

resulting from a company’s activities, or its subsidiaries’ or subcontractors’ 

activities can issue the claim. It also applies to associations or unions having 

an interest in the trial.231 In response to the Senate, the Rapporteur 

Dominique Potier explained that these provisions will not allow associations 

and unions to become “private prosecutors engaging companies’ liability 
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before the civil judge for every potential breach of the duty of vigilance”.232 

The association’s or union’s action on behalf of the victims would only be 

admissible if they can show evidence that they received the victims’ 

consent. On the other hand, allowing associations and unions to issue 

complaints and ask for compensation is a way to cover situations of 

environmental damage where no victims in particular are identified.233 It 

also helps to compensate for the heavy burden of proof on victims, as 

associations and unions usually have more resources, and means of 

investigation and communication for seeking evidence.234 Thus, this 

extensive access to justice to any interested person is favourable to victims 

who just have to show that the business’s activities directly or indirectly 

harmed their human rights to be able to issue a claim against the French 

company. Nevertheless, even if they have access to justice, it does not 

necessarily mean that they have an effective access to remedies. Indeed, to 

engage the company’s fault-based liability, a heavy burden of proof of the 

company’s fault remains on the claimant (4.2.2.2).  

 

4.2.2.2 A high burden of proof of the company’s fault  

remaining on the claimant 

The 23rd March 2016 proposal states that non-compliance by the company 

with one of the three obligations to establish a vigilance plan, to publish it or 

to implement it, constitutes a fault conducive to liability under common 

civil liability laws, Article 1382 and 1383 of the French Civil Code.235 It is 

important to note that the company’s liability can be engaged irrespective of 

the occurrence of damage. However, in order to establish the company’s 

liability, the claimant has to prove that the company committed a fault by 

not complying with one of its three obligations, that damage occurred, and 

that there is a link between the fault committed by the company and the 

damage.236 The latter is very difficult to prove under French law for victims, 

especially when damage occurs in a foreign country where the company 

operates through subsidiaries or subcontractors. They have to demonstrate 

that the company domiciled in France was the one giving orders and 

benefiting from the subsidiaries’ or subcontractors’ activities which caused 

the damage in the foreign country.  

 

The first proposal was very ambitious in trying to fill the gaps in access to 

remedies for the victims. Indeed, in the first reading, the proposal aimed at 

creating a fault-based liability with a presumption of fault on the 
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company.237 It established a reversal of the burden of proof shifting it on the 

company to provide evidence that it fulfilled its obligations.238  It means that 

the victim did not have to prove the company’s fault, but only bring 

evidence of the damage to engage the company’s liability. The burden of 

proof remained on the company, which had to provide evidence by any 

means that it fulfilled its “obligation of means” and took all the necessary 

measures to prevent the realization of the risk. If the company succeeds in 

providing such evidence, it rebuts the presumption and avoids being held 

liable. This approach was really innovative and favourable to the victims 

who usually do not have access to all of the information about the 

company’s management and strategy, and do not have enough resources to 

carry out investigations to prove that the company committed a fault.239 

Bringing such evidence is easier for companies, which already own the 

information internally. However, the first proposal faced heavy criticism 

from the opposition, who stated that this fault-based liability with a 

presumption of fault is likely to result in a non-rebuttable presumption due 

to the impossibility of bringing counter-evidence in cases of damage.240 

Moreover, the first draft of the proposal also provided for a possible 

criminal liability, but both mechanisms were removed in the second version 

of the proposal due to their extensive and imprecise boundaries.241 

 

Thus, the fault-based duty of vigilance with a presumption of fault was 

replaced by a classical common civil liability less favourable for victims.242 

In response to the Senate’s criticism,243 Dominique Potier argued that this 

liability would not lead to vicarious liability imposing an obligation that 

parent and ordering companies are responsible for their subsidiaries’ and 

subcontractors’ human rights violations. The ordering company would not 

have to ensure that every single worker employed by the subcontractor is 

working under satisfactory conditions.244 It would not lead to a security 

performance obligation.245 The company’s liability would only be incurred 

if there is evidence that it failed to draw up, to publish or to implement the 

vigilance plan, or that it failed to comply with a judicial injunction. If the 

company can show that, it established a vigilance plan, published it and had 
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measures to implement it, such as contract clauses, audits, and warning 

plans, it will be exempted from liability. Thus, according to the proposal’s 

supporters, the proposal is clear enough not to fall within a presumption of 

fault or vicarious liability on the part of parent and ordering companies.246 

 

The Rapporteur of the first proposal Danielle Auroi tried to amend the text 

to go back to the original design of a fault based-liability with a presumption 

of fault and a reversal of the burden of proof onto the company. However, 

the amendment was rejected in order to preserve the fragile consensus 

between stakeholders, and the classical fault-based liability with a burden of 

proof remaining with the claimant, rather than the company was 

reaffirmed.247 Engaging the liability of the powerful TNCs remains difficult 

for victims, who have to demonstrate the fault, the damage and the link 

between the fault and the damage. However, once the claimants have 

overcome these legal obstacles, the sanction imposed on a liable company is 

exemplary and deterrent (4.2.2.3). 

 

4.2.2.3 An exemplary and deterrent sanction for liable 

companies 

In the case of a successful trial for the claimant, the judge can order the 

company to give compensation to the victims, and to the associations or 

unions representing the victims’ interests for damage resulting from its 

activities. In addition, the company can be sentenced to other exemplary and 

deterrent sanctions, evolving gradually depending on the company’s 

inability or unwillingness to react promptly to its own non-compliance. 

First, in a case of a risk of realization of damage listed in the new Article 

L225-102-4, a single judge can give an emergency ruling ordering the 

company to put in place a vigilance plan, to publish it or to implement it, 

under financial compulsion.248 Moreover, in a case of non-compliance with 

the law or the injunction, the judge can sentence the company to a very high 

fine up to 10 million euros.249 Finally, the company can be sentenced to the 

publication of the judicial decision and thus runs the risk of encountering a 

negative advertisement campaign against its business. This sanction usually 

has a significant deterrent effect, considering that reputation is usually a 

business’s most priceless asset. 

 

The proposal was considered unclear and imprecise, and was heavily 

criticised as violating the principle under which offences and penalties must 

be clearly defined under the law.250 However, for the Rapporteur Dominique 

Potier, the proposal does not violate this principle as the law’s drafters 
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elaborate laws aimed at being clarified in an application decree by the 

executive power. It is also the judge’s responsibility to apply the 

lawmakers’ will in accordance with the factual circumstances.251 Thus, he 

argued that the sanctions in a case where damage occurs are clear enough. If 

a victim, an association, or a union representing the victims’ interests bring 

evidence of the fault, damage, and the link between them, then the company 

can be sentenced to: compensation, a fine, negative advertisement, and an 

injunction to draw a plan of vigilance and implement it to mitigate the 

damage, and prevent other damages. Only in cases of potential damage, the 

consequences of the duty of vigilance remain uncertain. Probably, one can 

ask the judge to issue an injunction and requiring the company to draw up a 

plan, publish it or implement it to prevent the realization of a risk. In this 

case, the failure to comply with the injunction could engage the company’s 

liability and lead to a fine. 

 

To summarize, the proposal offers a wide access to justice for victims, but 

the requirement to bring evidence of the fault, the damage, and the link 

between them, restrains access to remedies in practice. On the other hand, 

the level of sanction resulting from the company’s liability is exemplary and 

deterrent, but these effects are illusionary, since engaging the company’s 

liability remains difficult for the claimants in practice. Moreover, the 

material and extraterritorial scope of the duty of vigilance are very 

innovative and favourable for the victims but its effects are limited in 

practice since it only applies to a small number of businesses. Thus, it 

appears that the legal framework of the duty of vigilance tries to address the 

gaps in the current French law, while being the result of a compromise 

between the competing interests of victims and businesses. As a 

consequence, the efficiency of the proposal in ensuring that businesses 

conduct human rights due diligence in accordance with the UNGP and the 

Commission’s opinion has been widely challenged from a legal perspective 

(4.3).  

 

 

4.3 The efficiency of the proposal from a legal 

perspective 

Thanks to the CSR Platform, many lawyers from different backgrounds had 

the occasion to comment on the proposal and its expected efficiency. The 

two main aspects of the debate deal with the essential role that hard law can 

play in regulating CSR (4.3.1), and the risks and limits of the proposal in 

meeting its objective (4.3.2).  

4.3.1 The essential role of hard law in regulating 

CSR 

The role of hard law in regulating CSR is at heart of the discussion related 

to the proposal on the duty of vigilance. While some lawyers are sceptical 
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about the new opportunities hard law can create for CSR, many lawyers 

reaffirmed its role. According to them, hard law allows the limits of 

voluntary CSR to be overcome, it is a guarantee of legal certainty for CSR 

stakeholders, and it is in line with the evolution of French civil law. 

 

The ability of hard law to overcome the limits of voluntary CSR 

 

Some lawyers expressed their fear that resorting to hard law in order to 

impose a human rights due diligence obligation on businesses might break 

the dynamics of CSR, characterized by its voluntary character.252 However, 

for Yann Queinnec and William Bourdon, representing the Sherpa 

Association, the binding force of hard law is likely to overcome the limits 

of its voluntary dimension. Indeed, voluntary commitments lack binding 

force and monitoring mechanism, and prevent victims from accessing 

proper remedies. As mentioned previously,253 the discrepancy between 

companies applying CSR tools voluntarily and those that are still reluctant 

to implement their own commitments creates a situation of unfair 

competition, justifying the needs for a legal framework.254 According to 

them, legal regulation is also necessary for three specific reasons. First, “the 

increasing influence of TNCs on States and their effects on the principle of 

the rule of law” requires legal regulation to rebalance the power of States, 

and impose human rights obligations on businesses. Secondly, there is an 

“international consensus on the necessary contributions by TNCs to the 

public interest” under international business and human rights instruments 

such as the UN Global Compact, the OECD Guidelines, the ILO tripartite 

declaration or ISO 26000. Finally, only the law allows “significant 

conceptual and structural” obstacles to be overcome, such as the principle of 

legal separation that enables businesses to get profit from their subsidiaries 

while avoiding liability for the consequences of their activities.255 They add 

that CSR is a complex multifaceted phenomenon with economic, 

philosophical, sociological, and even mathematical dimensions. Thus, the 

“abstractive force of the law is best suited for providing the structuring tools 

that meet a diverse plurality of needs”.256 

 

The Sherpa Association became the mother figure of a struggle for a 

deterrent and efficient legal framework that will put an end to the economic 

actors’ impunity.257 For the founder of the association, there is an urgent 
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need to address the contradictions between the general interest and short-

term business strategies exacerbated by the financialization of the 

economy.258 They argue that the regulatory tools should have a hybrid 

character in order to allow for reconciliation of the divergences between the 

“profit motive and the public interest”. These tools need to be “dissuasive 

and binding, adapted to extra-territoriality, lack of transparency in corporate 

behaviour and diffuse decision-making”.259 Its members advocate for a law 

that will homogenize good practices and reduce unfair competition between 

virtuous companies already implementing a vigilance plan, and those that 

just use the argument as a communication tool.260 Thus, they are actively 

supporting the legal proposal on the duty of vigilance, which represents a 

real improvement in meeting the above-mentioned objectives.  

 

Finally, according to the Lambert Boulard report, the proposal, as a hybrid 

mechanism between hard law and soft law, is not likely to undermine the 

CSR dynamics. Indeed, the duty of vigilance proposal uses hard law to 

require that businesses put in place mechanisms to meet the objectives of 

human rights due diligence, but leaves to businesses the choice of deciding 

what procedure they want to follow to achieve the objectives.261 In this way, 

it makes human rights due diligence mandatory without affecting the spirit 

of voluntary CSR. Consequently, hard law would be able to overcome the 

limits of voluntary CSR. 

 

A guarantee of legal certainty for CSR stakeholders 

 

In the CSR field primarily ruled by soft law agreements and voluntary 

commitments, hard law can create a framework guaranteeing certainty for 

stakeholders. Indeed, hard law is essential for homogenizing the potential 

outcomes of an unpredictable jurisprudence deriving liability from 

businesses’ voluntary CSR commitments.262 The Erika decision showed that 

there was an appetite for recognising the binding force of businesses’ 

voluntary commitments, but the following judgements did not follow the 

same trend, and left the CSR stakeholders in state of uncertainty regarding 

the potential legal effects of their voluntary CSR commitments.263 Thus, the 

law can put an end to the discussion by resolving the debate over when 

these commitments have legal binding force leading to businesses’ liability.  

 

Moreover, hard law provides a guiding framework to assist judges and 

lawyers in their work related to sophisticated issues concerning groups and 
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business law.264 It can provide the legal tools to deal with business and 

human rights cases in accordance with international instruments. Then 

judges would be able to use the law as a basis and adapt it to factual cases. 

Indeed, they have already dealt with different liabilities arising from 

complex damage such as that arising from car accidents. They can use their 

powers and means to exploit the flexibility of the law, and adapt the 

provisions to situations depending on the country where the company 

operates, and whether the damage resulted from the subsidiaries or 

subcontractors’ activities.265 Consequently, the law and jurisprudence on the 

duty of vigilance will complement each other. The law will reinsure 

stakeholders and guide lawyers in balancing the interests of victims and 

businesses. It will also drive legal experts towards new changes in business 

and human rights. 

 

A proposal in line with the evolution of the French civil law 

 

According to different lawyers, the proposal imposing a duty of vigilance on 

businesses is in line with the evolution of French civil law. For Anne Danis-

Fatome, the mechanisms offered by the proposal are part of a constant 

evolution of French civil liability since the 19th century. Such security and 

information obligations have already been established for professionals such 

as doctors, bankers, and car mechanics. A vigilance obligation also exists to 

prevent and mitigate environmental damage, or protect posted workers.266 

Thus, imposing vigilance obligations on industrials and service providers 

operating abroad through outsourcing would fall within this movement.267  

 

For Charles Hannoun, the new duty of vigilance is similar to the adoption of 

the modern accounting principle, creating the auditor function. At the time 

of its adoption, the new modern accounting was seen as a threat for French 

competitiveness, as it put into question French businesses’ reliability. 

However, when we consider modern accounting nowadays, we can observe 

that it increased transparency and trust between actors for the achievement 

of a healthier economy. Thus, the new vigilance standard falls within the 

same spirit. It would create a human rights and environment-based 

accounting obligation as a condition for a fair, human and prosperous 

economy.268 

 

For Olivier Favereau, this law contributes to the historic effort of integrating 

the labour force into the notion of businesses. It creates a shift in businesses’ 

boundaries. Indeed, there is a distinction between the notion of “company” 

as a legal entity having precise boundaries, and the notion of “enterprise”, as 

an economic organization without a precise content and frame. Nowadays, 
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only the company is a proper legal entity under French law. Thus, the 

proposal will contribute to the efforts trying to create a new shift of 

businesses’ boundaries in order to integrate subcontractors’ employees into 

the notion. It focuses on the notion of “enterprise” as extending to 

employees working for suppliers in the supply chain. It contributes to 

integrating the labour force into the economic dimension of businesses in a 

way other than through a contract.269 

 

To conclude, for these lawyers, the proposal on the duty of vigilance is in 

line with the general evolution of French civil law, it allows to overcome the 

limits of voluntary CSR, and provides a guarantee a legal certainty for CSR 

stakeholders. Thus, according to them, hard law and CSR do not contradict 

each other but reinforce and legitimize each other. However, although the 

essential role of hard law in regulating businesses was reaffirmed, the 

proposal on the duty of vigilance faced heavy criticism concerning the risks 

and limits it presents in meeting its main objective to hold businesses liable 

for their negative impacts on human rights (4.3.2). 

 

4.3.2 The risks and limits of the proposal in meeting 

its objectives 

Many lawyers argue that the proposal on the duty of vigilance will be risky 

and limited in meeting its objectives. Indeed, the duty of vigilance could 

create frictions with businesses’ rights and freedoms. It could be an isolated 

unilateral legal initiative for France, or just create another reporting 

obligation with a limited effect.  

 

A risk of frictions with businesses’ rights and freedoms 

 

For some lawyers, the proposal on the duty of vigilance can constitute an 

interference with businesses’ freedom of trade and entrepreneurship. They 

argue that this duty of vigilance is likely to force parent or ordering 

companies to interfere with their partners’ organization and management. 

Thus, it is necessary to analyse the efficiency and legitimacy of the 

administrative controls by the parent and ordering company over their 

subsidiaries and subcontractors, as well as their costs in terms of resources 

and administrative expenses to ensure that it does not constitute a 

disproportionate interference with freedom of trade and entrepreneurship. 

Particularly, small and medium enterprises should be protected from 

interference by ordering and parent companies. For these lawyers, not 

repairing the damage caused by businesses’ activities is not socially 

acceptable, but autoregulation through the market is a better way to allocate 

resources efficiently, while still creating a prevention culture to minimise 

social harm.270 
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On the other hand, the duty of vigilance can create frictions with the 

principle of autonomy, and separation of legal entities.271 Many lawyers 

highlighted that allowing businesses to be liable for their subsidiaries and 

subcontractors’ human rights violations, could be in contradiction with the 

principle of autonomy.272 However, some exceptions to the principle can be 

justified for two main reasons. On the one hand, exceptions need to be 

institutionalized in order to improve the working conditions of 

subcontractors’ employees. This exception would be locally limited and 

would only concern working conditions. Moreover, it would ensure 

equilibrium between the partnership contract and the employment contract. 

It would give pre-eminence to the employment contract, when its 

philosophy is threatened by the partnership contract. On the other hand, it 

follows the logical reflection on the notion of the person. In social sciences 

and humanities, a natural person exists through its relations with others. To 

the same extent, legal persons cannot survive the market without relating to 

other persons, whether natural or artificial persons.273 Thus, the duty of 

vigilance can conflict with the principle of autonomy, but legal exceptions 

can be created to avoid conflict with the principle. 

 

The risk of an isolated unilateral legal initiative for France 

 

For many lawyers, there is a risk that France would be isolated if it takes the 

legal initiative to legalize human rights due diligence unilaterally. Indeed, 

no other countries have developed such a large notion of liability on 

businesses with an extraterritorial dimension covering the company’s 

partners within their territory and abroad.274 According to these lawyers, the 

response to businesses’ violations of human rights must occur at the 

international or European level before taking domestic action.275 In May 

2015, the General Assembly of the National Council of Bars issued a 

Resolution stating that the UNGP must be the reference framework for 

realizing business and human rights. However, the translation of these 

principles into hard law should only happen at the European level in order 

to avoid a lack of efficiency and coherence, and a risk for French 

competitiveness. They consider that the proposal does not allow its 

ambitions to be met and they encourage the National Assembly and the 

Senate to postpone the legislative process until further initiatives are taken 

at the EU level for the implementation of the UNGP.276 However, as we 
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have seen previously, the Rapporteur Dominique Potier brought a response 

to this argument, namely that France cannot wait for the EU to take a stand 

in this field. The evolution needs first to occur at the domestic level of 

Members States to incite the EU to harmonize practices.277 This is why 

France is expecting to set the standard at the domestic level while lobbying 

for a legal initiative by the European Commission. 

 

The risk of creating another reporting obligation with limited effects 

 

For Sandra Cossart and Marie-Laure Guislain, representing the Sherpa 

Association, the duty of vigilance is just another very bureaucratic reporting 

obligation. They regret that the law is not precise enough to be efficient in 

providing access to remedies for victims. They fear that the fixing of the 

vigilance plan modalities by the application decree will postpone the final 

application of the law. They suspect it to be a strategy from employers’ 

organization to bury the application of the duty of vigilance. Moreover, the 

idea that the CSR platform should define the content of the proposal will 

also be of limited efficiency as it is very difficult to find a consensus 

between the actors on the platform.278 They regret that the ambitions of the 

first proposal had to be reduced, as it would have enabled the imposition of 

a real prevention obligation to be imposed, proportional to the means and 

powers of TNCs. Indeed, the duty of vigilance with the reversal of the 

burden of proof was an obligation of means and the judges could have 

adapted the provisions in facts according to the real resources, and material 

and human means available for each business. With the second draft of the 

proposal, the judge can only ask for the establishment of the vigilance plan, 

its publication or its implementation. It leads to transforming the duty of 

vigilance into an “upgraded reporting obligation.279 Moreover, they argue 

that the withdrawal of the presumption of fault and reversal of the burden of 

proof just leads to a status quo for the victims. In order to address the gaps 

of access to remedies for the victims, the proposal should remove the 

reference to Article 1382 and 1383 of the Civil Code, and allow the 

predetermination of the “link between the fault and the damage”. Then, the 

parent or ordering company should be held jointly liable with the entity that 

committed the damage.280 

 

Finally, they argue that the restricted personal scope of the proposal leads to 

a “showcase duty of vigilance”. The Government cannot call this proposal 

the “Rana Plaza Law” if it does not cover the French groups Auchan and 

Camaieu, which operated in the Rana plaza premises before the accident. 

The notion of “established commercial relations” and the notion of control 

as defined under L233-16 of the Commercial Code are too restrictive and 
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et-entreprises-multinationales-donneuses-d-ordre-visant-a-prevenir-les-

atteintes_a2318.html>. 
277 Potier, Dominique, cited in See supra note 35, Assemblée Nationale, Rapport n°3582 

(2016), p.6. 
278 See supra note 226, Sandra Cossart and Guislain, Marie-Laure (2015), p.76. 
279 See supra note 226, Sandra Cossart and Guislain, Marie-Laure (2015), p.77. 
280 See supra note 226, Sandra Cossart and Guislain, Marie-Laure (2015), IV, pp.77-78. 
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too difficult to prove for victims who have unsurmountable obstacles to 

access evidence. The members of the Sherpa Association hope that the 

judges will allow the recognition of an indirect control, and victims would 

be able to ask the company for evidence of this control,281 to improve their 

access to remedies.282 

As expressed in Pierre Périn’s Article, the proposal risks being of limited 

efficiency as only healing the symptoms of the problem, without addressing 

its root causes.283 

  

To summarize this section, the genesis of the proposal creating a duty of 

vigilance is slowed down by a divided Parliament. Although the members of 

Parliament agree on the overall objective of the law, the traditional political 

divide and the contention on competitiveness of French companies makes it 

hard to find a consensus on the modalities of the proposal. Consequently, 

the legal framework of the duty of vigilance proposed in its latest draft is the 

result of a compromise between the competing interests of stakeholders. If 

the material scope and extraterritorial scope of the duty of vigilance are 

intended to fill the gaps in the current French legal framework, the limited 

personal scope of the obligation and the fault-based liability restrict victims’ 

access to remedies in practice. From a legal perspective hard law would 

allow for the regulation of businesses in an efficient way, but the modalities 

of the proposal are either risky or limited in meeting their objectives. For the 

Rapporteur of the proposal Dominique Potier this compromised framework 

is necessary to ensure the adoption of the law, and France’s ability to meet 

its ambitions. He said “I prefer a law slow to hatch and having a worldwide 

impact than an ideal law that will never come up out of our Parliament”.284  

 

Indeed, as expressed in the second Chapter, France is also planning to set a 

EU standard on the duty of vigilance based on the French proposal, and to 

lead the EU in business and human rights. Thus, the next section will assess 

France’s potential to meet these ambitions (5). 

 

                                                 
281 See supra note 226, Sandra Cossart and Guislain, Marie-Laure (2015), IV, p.79. 
282 See the difficulty to find evidence for victims of human rights violation by the Group 

Vinci, operating in Qatar for the 2022 Worldcup: See supra note 2, Lecadre, Renaud 

(2015). 
283 See supra note 252, Périn, Pierre-Louis (2015).  
284 Potier, Dominique cited by Laperche, Dorothée, 'Devoir de vigilance des sociétés-mères: 

la première pierre posée [The duty of vigilance on the part of parent companies: the first 

cornerstone laid]' (2015) Actu Environnement <http://www.actu-

environnement.com/ae/news/devoir-vigilance-societes-meres-adoption-proposition-

assemblee-nationale-24238.php4>. 
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5 The potential of France to set a duty of 

vigilance standard at the EU level 
 

As we have seen in the second Chapter, both Rapporteurs of the proposalin 

the first and second reading at the National Assembly insisted on the 

potential of France to become a leader in the EU in business and human 

rights if the proposal on the duty of vigilance is adopted.285 Thus, we will 

now analyse the potential of France to meet these ambitions in light of its 

background in regulating businesses (5.1), and its lobbying efforts for 

mandatory human rights due diligence in the EU (5.2). 

 

5.1 France’s background in regulating 

businesses 
 

For the past decade, France has adopted new public policies in favour of 

sustainable development and increased social and environmental 

responsibilities for both public and private actors. Indeed, in its efforts to 

regulate businesses, France became a model for implementing the EU 

directives on public procurement (5.1.1), and a forerunner of the EU 

directives on non-financial reporting (5.1.2). 

5.1.1 A model for implementing the EU directives on 

public procurement 

The EU acknowledged that around 14 percent of more than 250,000 public 

authorities’ Gross Domestic Product is spent on the purchase of services, 

workers and supplies from companies in all different sectors.286 Thus, it 

decided to create minimum standards regulating public procurement in order 

to harmonize national legislation, and to promote the EU strategy for 

transparent, fair and competitive public procurement within the Single 

Market.287 In February 2014, the EU issued two directives on public 

procurement288 that France implemented in July 2015.289 

                                                 
285 See supra note 1, Assemblée Nationale, Rapport n°2504 (2015), p.19. See supra note 

35, Assemblée Nationale, Rapport n°3582 (2016), pp.5, 9 and 17-18. 
286 Energy, transport, waste management, social protection and the provision of health or 

education services, public authorities are the principal buyers: European Commission, 

Public Procurement (May 12, 2016) <http://ec.europa.eu/growth/single-market/public-

procurement/>. 
287 Ibid. 
288 Directive 2014/24/EU of the European Parliament and of the Council of 26 February 

2014 on public procurement and repealing Directive 2004/18/EC Text with EEA relevance 

2014  

(OJ L 94, 28.3.2014, p. 65–242). 

Directive 2014/25/EU of the European Parliament and of the Council of 26 February 2014 

on procurement by entities operating in the water, energy, transport and postal services 

sectors and repealing Directive 2004/17/EC Text with EEA relevance 2014 (OJ L 94, 

28.3.2014, p. 243–374). 
289 Act n°2015-899 of July 23, 2015 2015 JORF [Official Gazette of France] n°0169 July 

24, 2015 p.12602 text n° 38. 
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The requirements of the EU directives on public procurement  

 

The directives 2014/24/EU290 and 2014/25/EU291 on public procurement 

aim at ensuring that public procurement processes take into account social 

and environmental considerations such as social responsibility, climate 

change, employment, or public health, as common societal goals.292 Under 

the directives, one of the main principles of procurement is that Member 

States must take all appropriate measures to ensure that economic operators 

comply with the environmental, social and labour standards established at 

the national, European and international level when performing a public 

contract.293 

 

The directives provide different specific requirements. First, when selecting 

the suppliers, the contracting authorities should put in place appropriate 

safeguards against corruption and conflicts of interest.294 They should 

exclude suppliers convicted for corruption,295 or child labour and other 

forms of human trafficking296 from participating in a public procurement 

procedure. Moreover, the directives recommend the performance 

specifications include equality, social and environmental standards.297 When 

it comes to the contract award, the price-quality ratio defining the most 

economically advantageous tender should include qualitative, environmental 

and social aspects in relation to the subject matter of the contract. In that 

sense, the contracting authorities can consider the full life-cycle costing of 

the product or service when awarding the contract, in order to promote long-

term value and sustainable procurement.298 The public authorities can also 

ask for certifications, labels or other equivalent evidence of social and 

environmental requirements before awarding a contract with social and 

environmental objectives299. Regarding competition, certain contracts in 

social and health sectors can be “reserved” to organizations such as mutual 

                                                 
290 See supra note 288, Directive 2014/24/EU (2014). 
291 See supra note 288, Directive 2014/25/EU (2014). 
292 European Commission, EU public procurement directives (June 8, 2016) 

<http://ec.europa.eu/environment/gpp/eu_public_directives_en.htm>. 
293 See supra note 288, Directive 2014/24/EU (2014), Article 18. 2. See supra note 288, 

Directive 2014/25/EU (2014), Article 36. 2. 
294 See supra note 288, Directive 2014/24/EU (2014), para 100. See supra note 288, 

Directive 2014/25/EU (2014), para 105. Crown Commercial Service, 'A brief Guide to the 

EU Public Contracts Directive (2014)' (2015), para.5.10, 

<https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/472985/A_

Brief_Guide_to_the_EU_Public_Contract_Directive_2014_-_Oct_2015__1_.pdf>. 
295 See supra note 288, Directive 2014/24/EU (2014), Article 57)1b). See supra note 288, 

Directive 2014/25/EU (2014), Article 80.1. 
296 See supra note 288, Directive 2014/24/EU (2014), Article 57)1f). See supra note 288, 

Directive 2014/25/EU (2014), Article 80.1. 
297 See supra note 288, Directive 2014/24/EU (2014), Annex VII, 1)a). See supra note 288, 

Directive 2014/25/EU (2014), Annex VIII, 1)a). See supra note 294, Crown Commercial 

Service (2015), para.20.1. 
298 See supra note 288, Directive 2014/24/EU (2014), Article 67-68; and Directive 

2014/25/EU, Article 82-83. 
299 See supra note 288, Directive 2014/24/EU (2014), Article 43-44. See supra note 288, 

Directive 2014/25/EU (2014), Article 61-62. See supra note 294, Crown Commercial 

Service (2015), para 5.20, 5.21 and 20.1. 
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and social enterprises meeting certain criteria.300 Finally, in the case a tender 

is considered abnormally low or suspected to be in breach of international 

environmental or social law, the contracting authorities have an obligation 

to seek an explanation of the price and costs proposed by the tender, and to 

reject it if the evidence is not satisfactory to explain the low tender.301 These 

criteria represent the minimum requirements on public procurement that the 

EU Members States had to transpose into domestic legislation by April 

2016.302 France, however, went beyond these minimum requirements and 

became exemplary in implementing the EU directive under French law. 

 

An exemplary implementation of the EU directives under French Law 

 

In July 2015, the French Parliament adopted the Public Procurement Act,303 

to replace the former Code of Public Procurement. The 2015 Act aims at 

gathering and simplifying the rules applicable to public procurement, and 

implementing the EU directives on public procurement in French Law.  

 

First, the 2015 Act recalls that public procurement processes should take 

into account social and environmental standards, as previously stated in the 

repealed Code of Public Procurement. Indeed, Article 30 of the Public 

Procurement Act, previously Article 5 of the repealed Code of Public 

Procurement, requires that the public authorities take into account the 

Sustainable Development Goals when defining their needs.304 Furthermore, 

Article 38 of the 2015 Act, previously Article 14 of the repealed Code of 

Public Procurement, states that during the execution of the contract, social 

and environmental characteristics should be taken into account in line with 

the Sustainable Development Goals, in order to conciliate economic 

development, environmental protection and social progress.305 

 

Additionally, the 2015 Act strengthens and extends the already existing 

social and environmental clauses in public procurement contracts. First, 

Article 38 of the 2015 Act recalls the possibility for contracting authorities 

to include in public procurement social and environmental clauses linked to 

the subject matter of the contract, in order to promote social inclusion and 

                                                 
300 See supra note 288, Directive 2014/24/EU (2014), Article 77. See supra note 288, 

Directive 2014/25/EU (2014).Article 94. See supra note 294, Crown Commercial Service, 

para 11.2. 
301 See supra note 288, Directive 2014/24/EU (2014), Article 69. See supra note 288, 

Directive 2014/25/EU (2014), Article 84. See supra note 294, Crown Commercial Service, 

para 20.2. 
302 See supra note 288, Directive 2014/24/EU (2014), Article 90.1. See supra note 288, 

Directive 2014/25/EU (2014), Article 106.1. 
303 See supra note 289, Act n°2015-899 of July 23, 2015. 
304 Ancien Code des marchés publics [Former French Code of Public Procurement] (2006)], 

repealed by the Act n°2015-899 of July 23, 2015, Article 5. See supra note 289, Act n°2015-

899 of July 23, 2015, Article 30. 
305 See supra note 304, Ancien Code des marchés publics [Former French Code on Public 

Procurement] (2006), Article 14. See supra note 289, Act n°2015-899 of July 23, 2015, 

Article 38. 
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sustainable development policies.306 Secondly, Article 36 and 37 of the 

2015 Act extends the mechanism of “reserved” procurements to “social and 

solidarity economy” undertakings. Previously, the provisions only 

concerned social structures employing at least 50 percent of disabled 

persons.307 Now the “reserved” market mechanism extends to inclusion 

structures employing a minimal proportion of so-called “disadvantaged 

workers” that would be defined later by application decree.308 The 

conditions that need to be met to be entitled to “reserved” procurement are: 

it concerns only social, health and cultural services other than defence and 

security services; that the objective of the undertaking is to discharge a 

public service linked to the subject matter of the contract; and that the 

undertaking was not entitled to a similar public procurement within the past 

three years.309 

 

Finally, the 2015 Public Procurement Act extends the existing mechanism 

of abnormally low tenders to subcontractors, in order to reduce social 

dumping. The original mechanism was provided by Article 55 of the former 

Code of Public procurement, now Article 53 of the 2015 Act, which states 

that if a tender is considered abnormally low for the contracting authorities, 

they must require the supplier to provide specifications and justifications 

explaining the low price and costs presented by the tender. Then, the 

contracting authorities have to reject the tender if they still find that it is 

abnormally low, despite the provided justifications.310 Now, Article 62 of 

the 2015 Act extends the mechanism to subcontractors, requiring that the 

undertakings provide information on the supply costs that are considered 

abnormally low. Moreover, the provisions allowing the contracting parties 

to pay the subcontractors directly are extended to all public procurements 

regardless of the contracting authorities.311 The public authorities can also 

ask the subcontractors to perform some tasks directly on their behalf in 

order to reduce the number of outsourced activities.312 

 

Consequently, most of the EU standards were already in place under French 

Law before the EU directives on public procurement. However, the 2015 

Act on Public Procurement raised the bar in order to include more issues 

such as outsourcing and social dumping. France adopted exemplary 

measures on public procurement, and is now a model of “good practice” in 

this regard. In addition, France has played the role of a forerunner in the 

establishment of an EU directive on non-financial reporting (5.1.2). 

                                                 
306 See supra note 304, Ancien Code des marchés publics [Former French Code on Public 

Procurement] (2006), Article 14. See supra note 289, Act n°2015-899 of July 23, 2015, 

Article 38. 
307 See supra note 304, Ancien Code des marchés publics [Former French Code on Public 

Procurement] (2006), Article 15. 
308 See supra note 289, Act n°2015-899 of July 23, 2015, Article 36. 
309 See supra note 289, Act n°2015-899 of July 23, 2015, Article 37.  
310 See supra note 304, Ancien Code des marchés publics [Former French Code on Public 

Procurement] (2006), Article 55. See supra note 289, Act n°2015-899 of July 23, 2015, 

Article 53. 
311 See supra note 289, Act n°2015-899 of July 23, 2015, Article 62. 
312 Rendez-vous expert : L’ordonnance no 2015-899 du 23 juillet 2015 relative aux marchés 

publics [Expert meeting/ Act no 2015-899 of July 23, 2015 on public procurement] 

(Directed by Seban et Associés, YouTube, 2015), minutes 19:52 to 28:07. 
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5.1.2 A forerunner of the EU directive on non-

financial reporting 
 

The non-financial reporting obligation requires large businesses to “disclose 

in their management report relevant and useful information on their policies, 

main risks and outcomes relating to at least environmental matters, social 

and employee aspects, respect for human rights, anticorruption and bribery 

issues, and diversity in their board of directors”.313 France was the 

forerunner of the EU standard on non-financial reporting as the obligation 

first appeared in 2001 within the French Parliament and inspired the EU 

directive on non-financial reporting. 

 

The genesis of the non-financial reporting obligation under French law 

 

The non-financial reporting obligation on the part of companies quoted on 

the stock exchange operating in France was born in 2001, under Article 116 

of the Law on New Economic Regulations (NER).314 This law was initially 

aimed at improving businesses’ transparency and comparability in relation 

to businesses’ social and environmental performance. Its application 

conditions were specified by an application decree in February 2002.315 In 

2010, Article 225 of the Grenelle II Law316 extended the personal scope of 

application of non-financial reporting to non-quoted companies.317 In 2012, 

the application decree stated that, from 31st December 2013, the non-

financial reporting obligation would apply to non-quoted businesses with a 

turnover of at least 100 million euros and employing at least 500 

employees.318 

 

According to new Article L225-102-1 of the Commercial Code, the non-

financial obligation requires these businesses to integrate information on the 

way that they take into account social and environmental consequences 

arising from their activities, as well as their commitments for sustainable 

                                                 
313 European Commission, Non-Financial Reporting (July 1, 2016) 

<http://ec.europa.eu/finance/company-reporting/non-financial_reporting/index_en.htm>. 
314 Law n°2001-420 of May 15, 2001 JORF [Official Gazette of France] n°113 of May 16, 

2001 p.7776, text n° 2, Article 116 creating a new Article L225-102-1 in the French 

Commercial Code. 
315 Decree n°2002-221 of February 20, 2002 JORF [Official Gazette of France] n°44 

February 21, 2002 p.3360 text n° 16.  
316 Law n° 2010-788 of July 12, 2010 Journal Officiel de la République Française [JORF] 

[Official Gazette of France], n°0160 of July 13, 2010 p.12905.  
317 See supra note 316, Law n° 2010-788 of July 12, 2010, Article 225, modifying new 

Article L225-102-1 of the French Commercial Code; 
318 Decree n°2012-577 of April 24, 2012, JORF [Official Gazette of France] n°0099 April 

26, 2012 p.7439 text n° 18: Application of the decree: By 31 December 2011 : 1 billion 

euros of turnover and minimum 5000 employees, by 31 December 2012 : 400 million euros 

of turnover and minimum 2000 employees, and by 31 December 2013: 100 million euros of 

turnover and minimum 500 employees: KPMG, 'Décret d’application de l’article 225 de la 

loi Grenelle II, publié le 24 avril [Application Decree of Article 225 of the Grenelle II law 

published on 24 April]' (2012) 

<https://www.kpmg.com/FR/fr/IssuesAndInsights/ArticlesPublications/Press-

releases/Documents/20120521-Decret-Grenelle-II.pdf>. 
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development and the promotion of diversity in the annual board of directors 

report. The report must comprise information regarding the parent company, 

as well as subsidiaries and controlled companies.319 The Grenelle II Law 

extended the amount of information that businesses have to publish, and 

required that an independent third-party body verify the quality of the 

published information.320 The application decree established the list of 

specific information that needs to appear in the report. Regarding social 

information, the report must cover employment, labour organization, social 

relations, health and security, training, and equal treatment. When it comes 

to environmental information, it must comprise data on general 

environmental policy, pollution and waste management, sustainable use of 

resources, global warming, and protection of biodiversity. Finally, the 

information related to the company’s commitments for sustainable 

development, must focus on the territorial, economic and social impacts of 

the company’s activities, the company’s relations with persons and 

organizations interested in the company’s activities (for example 

environmental associations), and subcontractors and suppliers.321 This list of 

necessary information is in line with the main international standards on 

CSR reporting, including ISO 26000, Global Compact, UNGP, OECD 

Guidelines, and Global Reporting Initiative. 

 

The Grenelle II Law is the result of a large consultation process that started 

in 2007 with all stakeholders involved in CSR. It is innovative as modified 

Article 225-102-1 leaves the companies free to use the indicators they find 

most relevant for their business strategy. Moreover, it provides a “comply or 

explain” approach, which means that businesses can choose not to submit 

some information, but they have to provide explanations for this choice.322 

A global survey issued on CSR by the audit company KPMG in 2011, 

showed that France ranks fourth worldwide in non-financial reporting by 

large companies.323 According to the survey, the number of companies 

declaring their environmental, social and governance action shifted from 59 

percent to 94 percent in three years.324 The third annual review on the 

implementation of the Grenelle II Law highlights a qualitative and 

quantitative improvement regarding disclosure of non-financial information. 

                                                 
319  Code de commerce [French Commercial Code], (2016), New Article L225-102-1. See 

supra note 318, Decree n°2012-577 of April 24, 2012, Article 1, creating Article R225-105 
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320 See supra note 316, Law n° 2010-788 of July 12, 2010, Article 225, modifying new 

Article L225-102-1 of the French Commercial Code. 
321 See supra note 318, Decree n°2012-577 of April 24, 2012, Article 1, creating Article 

R225-105-1 I of the Commercial Code. 
322 France Diplomatie, La législation française en matière de reporting extra-financier [The 
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The only issue is that the key items and their indicators need to be more 

clear and specific for each sector of activities to improve homogeneity. 

Moreover, smaller, non-quoted businesses experience difficulties in issuing 

reports. Thus, the largest and quoted companies, which have more than ten 

years of experience with non-financial reporting, have a crucial role to play 

in sharing this experience with smaller businesses and improving the quality 

of reporting, especially regarding social issues. As a result, this non-

financial reporting obligation increased businesses’ accountability and 

transparency regarding their impacts on the environment, the economy and 

society in line with the ISO 26000 principles on CSR.325 

 

A culmination of the non-financial reporting obligation at the EU level  

 

The French experience on non-financial reporting made France the 

forerunner in establishing a non-financial reporting standard at the EU level. 

Indeed, France played a significant role in the negotiations that led to the 

entry into force of the 2014 EU directive on disclosure of non-financial and 

diversity information326 for almost 6,000 enterprises.327 

 

The directive calls for a coordination of national provisions on non-financial 

reporting within the EU Member States. It emphasizes that this coordination 

is crucial especially when undertakings are operating in more than one 

Member States.328 Thus, according to the directive, undertakings exceeding 

the average number of 500 employees should include in their management 

report a non-financial statement containing information on the 

“undertaking’s development, performance, position and impact of its 

activity related to, as a minimum, environmental, social and employee 

matters, respect for human rights, anti-corruption and bribery matters”.329 

The directive list the minimum requirements of this statement, which are 

that it must include a brief description of the business model, a description 

of the policies in relation to the above-mentioned  matters, the outcome of 

those policies, a risk assessment in relation to those matters, and non-

financial key performance indicators relevant to the particular business.330 

This obligation is based on the “comply or explain” approach,331 and should 

cover subsidiaries.332 

 

Thus, the genesis of a non-financial reporting obligation within the French 

Parliament led to the requirements of the EU directive on non-financial 

reporting. In addition to its exemplary implementation of the EU directive 

                                                 
325 Fabre, Bathilde and Camille Saint Jean, 'Troisième année d’application du dispositif 
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on public procurement, it played the role of a forerunner in establishing an 

EU standard on non-financial reporting and regulating businesses to ensure 

sustainable business conduct. Consequently, the French lawmakers are 

expecting to reproduce this precedent with the duty of vigilance proposal 

and affirm France’s leadership within the EU in business and human rights. 

Following the launch of the legal proposal on the duty of vigilance, France 

intensified its lobbying efforts for mandatory human rights due diligence in 

the EU (5.2). 

 

5.2 France’s lobbying efforts for mandatory 

human rights due diligence in the EU 

To succeed in its attempt to set up an EU standard on duty of vigilance, 

France is intensifying its efforts to find support within the European Union. 

As there is a lack of political will for legalizing human rights due diligence 

at the EU level (5.2.1), France is trying to gather support and issue a green 

card to encourage the European Commission to take legal initiative for 

mandatory human rights due diligence for European businesses (5.2.2). 

5.2.1 A lack of political will for legalizing human 

rights due diligence at the EU level 

Although there is a strong movement within the EU for achieving CSR in 

practice, there are no innovative incentives for legalizing human rights due 

diligence among the EU institutions and the EU member states. 

 

Among the EU institutions 

 

In its 2011 CSR Strategy,333 the EU recalls its commitment to the UNGP 

and their implementation. It affirms that a “better implementation of the 

UNGP will contribute to EU objectives regarding specific human rights 

issues”.334 However, in practice, the Commission only expects European 

businesses to respect human rights in line with the UNGP, and invites 

Member States to develop their National Action Plans for the 

implementation of the UNGP in line with a Peer Review process.335  

 

In its July 2015 Staff Working Document, the European Commission 

presented its activities aimed at implementing the UNGPs for the promotion 

of business and human rights within the EU.336 It recognizes the UNGP as 
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“the authoritative policy framework” in achieving sustainable business 

conduct.337 It states that there have been many specific initiatives aimed at 

implementing States’ obligation to protect human rights under Pillar I of the 

UNGP, and improving access to justice under Pillar III.338 Due diligence is 

qualified as “one of the guiding themes of the UNGP […] with a potential 

of ensure effective responsible supply chain management”.339 However, 

Pillar II is qualified as “corporate responsibility to respect human rights” 

and CSR  as “the “responsibility of enterprises towards their impacts on 

society”, meaning that States do not have any obligations to impose that 

businesses respect human rights according to Pillar II of the UNGP.340 The 

EU’s only legally binding regulations and directives to ensure mandatory 

due diligence are the proposed Conflict Minerals Regulation,341 the Non-

Financial Reporting Directive, the Data Protection Regulation, and the 

Timber Regulation?342 They concern only specific sectors and companies 

and do not provide any response for other business-related human rights 

abuses. Therefore, there are no planned mechanisms or incentives among 

EU institutions to create a holistic standard for mandatory human rights due 

diligence within the EU. Similarly, States have been unwilling or unable to 

impose legal obligations on businesses to respect human rights. 

 

Among EU Member States 

 

Few States Parties have been proactive in establishing their NAP, but the 

legal initiatives aimed at ensuring businesses’ respect for human rights are 

either inexistent or weak. Only the Finnish NAP343 and Dutch NAP344 

mention considerations for a new statutory obligation on due diligence for 

companies, which includes legally binding measures. However, the Finnish 

NAP states that extending national legislation to the international activities 

of businesses is too challenging and does not allow for replacement of due 

diligence by a legally binding obligation.345 This identification problem was 

also the reason why the consultation process in the Netherlands failed to 
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342 See supra note 336, Commission Staff Working Document (2015), p.34. 
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produce consensus on “whether the obligations of Dutch companies in 

relation to CSR are adequately regulated by law, or whether more specific 

provisions are necessary”.346 

 

Under the other NAPs, States do not consider that Pillar II of the UNGP and 

human rights due diligence should be integrated into their domestic legal 

framework. Indeed, the Lithuanian NAP, under its objective two, only 

recalls that CSR is based on voluntary compliance and that the State 

encourages enterprises to secure respect for human rights.347 Similarly, the 

United Kingdom NAP recalls that it is the companies’ responsibility to 

respect human rights, and that the State can only provide for tools and 

services to help businesses in human rights due diligence.348 On the other 

hand, the Italian NAP only covers Pillar I and Pillar II of the UNGP, with no 

potential for State’s responsibilities under Pillar II of UNGP.349 

 

When it comes to the Scandinavian States, the Danish NAP shows that 

Denmark shares the same ambitions as France in becoming a global front-

runner in CSR,350 but the State is just intending to “provide guidance and 

encourage businesses to respect human rights”.351 The only legal initiatives 

to ensure that businesses respect human rights relate to non-financial 

reporting352 or public procurement,353 as required by the EU directives. 

Similarly, the Swedish NAP354 just issues a list of recommendations for 

businesses to conduct human rights due diligence, on a voluntary basis, but 

there are no legal mechanisms planned under Pillar II and III of the 

UNGP.355 The Swedish CSR Ambassador, Diana Madunic, explained that it 

appeared from the consultation process for the establishment of the NAP, 

that there is no strong demand for legalizing human rights due diligence in 

Sweden. She highlighted that Sweden is supporting the implementation of 

                                                 
346 See supra note 344, Dutch NAP (2014), p.28. 
347 Permanent Mission of the Republic of Lithuania to the United Nations Office and other 
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350 Danish Government, 'Danish National Action Plan: Implementation of the UN Guiding 

Principles on Business and Human Rights' (Danish NAP March 2014) 

<http://www.ohchr.org/Documents/Issues/Business/NationalPlans/Denmark_NationalPlan

BHR.pdf>. 
351 See supra note 350, Danish NAP 2014, 2.3, p.11. 
352 See supra note 350, Danish NAP 2014, p.14. 
353 See supra note 350, Danish NAP 2014, 2.4, p.16. 
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NAP August 2015) 
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the UNGP through other means than hard law, and that it would not be 

willing to legalize human rights due diligence, unless the EU takes a stand 

in this regard.356 

 

Thus, as there is no political will for mandatory human rights due diligence 

within the EU institutions and EU Member States, France intensified its 

lobbying efforts on the topic to gather support from other national 

Parliaments, and launched a Green card to the European Commission 

(5.2.2). 

 

5.2.2 France’s Green Card to the European 

Commission 

Following the legal proposal, the Rapporteur Danielle Auroi initiated a 

“Green Card” procedure. The Green Card is a new informal procedure 

allowing EU national parliamentary groups to gather and collectively ask 

the European Commission to take legal or non-legal initiatives or to amend 

existing legislation. Through this mechanism, Danielle Auroi is thus 

expecting to foster a legal initiative by the European Commission in favour 

of a duty of vigilance on the part of businesses domiciled in Europe.357 

Thus, the French National Assembly, first launched a European Resolution 

in June 2015, before seeking support from other national Parliaments on the 

matter. 

 

In the 25th June 2015 European Resolution, the French National Assembly 

recalled the Rana Plaza drama and the existing European and international 

legal instruments in business and human rights.358 It stated that CSR is in 

line with the EU Charter on Fundamental Rights, and the EU policy on 

sustainable development, economic growth, and respect for human rights. 

Moreover, it explained that if the existence of NAPs show progress, their 

discrepancy in scope and effect do not offer a proper response to the 

environmental, human and social issues resulting from the global supply 

chains. In the Resolution, the French National Assembly criticised the 

limited scope of the EU directive on non-financial reporting and other 

regulations only dedicated to specific sectors, or businesses. It reaffirmed 

the necessity to harmonize CSR at the EU level in line with the French 

proposal on the duty of vigilance, in order to prevent severe human, social 

and environmental impacts resulting from businesses’ activities in Europe 

and worldwide. It recalled its role in implementing the EU directive on non-

financial reporting, and required the European Union to make CSR 

mandatory under EU law. It asked the European Commission to take legal 

initiative on a regulation that sould: 
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 Apply to all businesses domiciled within the EU, and with no regard 

to their activities, and with a threshold that would exclude small and 

medium businesses, but include parent or ordering companies;359 

 Include precise obligations for businesses under a duty of vigilance 

covering all human, social and environmental impacts resulting 

from their direct or indirect activities, and their subsidiaries and 

subcontractors’ activities;360 

 Have effective, deterrent and proportionate sanctions in cases of 

non-compliance.361 

 

Finally, the National Assembly called for a collective action among national 

parliaments to support the resolution and foster this initiative at the EU 

level.362 On the 18th May 2016, Danielle Auroi obtained the support of three 

national parliaments including Estonia, Lithuania, Portugal, and five 

national parliamentary chambers, including the House of Lords of the 

United Kingdom, the Chamber of Representatives of the Netherlands, the 

Italian Senate, and the French National Assembly. Together, they launched 

a Green Card calling the European Commission to create a duty of vigilance 

on the part of European businesses towards individuals and communities 

whose fundamental rights and local environments have been adversely 

affected by their activities.363  If the Green Card succeeds, the European 

Commission will follow the Green Card, and issue a legal proposal for 

mandatory human rights due diligence as a first step in the European 

legislative process. Then, the outcome could be similar to the precedent on 

non-financial reporting and lead to an EU directive on mandatory human 

rights due diligence on the part of European businesses, reaffirming France 

as the leader in business and human rights within the EU. 
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6 Conclusion 

The proposal on the duty of vigilance responds to a growing demand for 

regulating businesses, as expressed at the international level and at the 

national level in France. It aims at implementing the UNGP by giving  legal 

effect to human rights due diligence, and overcoming the limits of 

international human rights law which does not create direct binding 

obligations for private actors to respect human rights.  On the other hand, it 

is expected to overcome domestic legal barriers such as the principle of 

autonomy to improve access to remedies for victims in line with the 

National Consultative Commission on Human Rights’ opinion. In that 

sense, the proposal on the duty of vigilance aims at allowing businesses to 

be held liability in cases of adverse human rights impacts when they operate 

abroad through subsidiaries and subcontractors. The proposal also carries 

France’s ambitions to set up an EU standard on mandatory human rights due 

diligence and to become a leader in the EU in business and human rights. To 

meet these ambitions, the new law on the duty of vigilance has to address 

the gaps in the French regulatory framework applicable to business groups 

and networks impacting on human rights, and allow French businesses to be 

held liable for their subsidiaries’ and subcontractors’ negative impacts on 

human rights occurring in France and abroad.  

 

Different mechanisms under different bodies of law already exist and can be 

used as a basis for legalising human rights due diligence. However, the 

existing mechanisms are not sufficient to meet France’s ambitions as they 

do not cover all business and human rights cases. Indeed, the notion of a 

“group” recognized under different bodies of law allows businesses 

composing a group to be held jointly liable, but this notion is fundamentally 

grounded in the idea of “direct control”, which excludes cases where the 

perpetrators of human rights abuses are subcontractors and suppliers. On the 

other hand, vicarious liability can be extended on the part of parent and 

ordering businesses towards their subsidiaries and subcontractors to cover 

global supply chains, but the idea was rejected for being too risky for 

businesses. Moreover, judges recognised the binding nature of businesses’ 

voluntary CSR commitments to hold them liable for human rights impacts 

resulting from their activities in global supply chains, but this jurisprudence 

was isolated and its unpredictability created legal uncertainty for businesses. 

Finally, duties of vigilance on human rights issues already exist on the part 

of parent and ordering companies, but they are restricted to specific 

situations involving the environment and posted workers. Consequently, it 

appeared that the duty of vigilance is the best option to legalize human 

rights due diligence, but that the mechanism has to be extended in order to 

cover all business and human rights cases and match France’s ambitions. 

 

Therefore, to legalize human rights due diligence, the proposal on the duty 

of vigilance is intended to create a holistic duty of vigilance aimed at filling 

the gaps in the current regulatory framework. However, the genesis of the 

duty of vigilance is slowed by a divided Parliament. The Senate strongly 

rejected the law in the first reading, and it has been blocking the legislative 
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process since March 2016. It will examine the proposal on the duty of 

vigilance on 13th October 2016, but might reject it as it did one year ago. In 

addition, the proposal is split by the traditional political divide inherent to 

the legislative process regulating businesses. Although the Members of 

Parliament agree on the overall objective of the law to ensure that 

businesses respect human rights, a last point of contention persists on 

competitiveness. For the opponent of the proposal, the law risks 

undermining the competitiveness of French businesses, but the supporters of 

the proposal are relying on the CSR-based competitiveness argument to 

show that the duty of vigilance will improve another kind of 

competitiveness for French businesses. It is expected to replace the race to 

the bottom by a race to the top for a general improvement of French 

economy. 

 

In this context, the legal framework of the proposal after its adoption in the 

second reading is the result of a compromise between the competing 

interests of stakeholders. On the one hand, its material and extraterritorial 

scope of application covers most of the human rights abuses occurring 

throughout global supply chains, in favour of victims. Moreover, the wide 

access to justice and the deterrent sanction also has symbolic value for 

victims currently deprived of access to remedies. On the other hand, the 

restricted personal scope of the duty of vigilance and the fault-based liability 

with the burden of proof on the claimant limit the practical effects of these 

improvements. Consequently, as the law proposal tries to address the gaps 

in the existing regulatory framework, the framework of the duty of vigilance 

appears as compromised by the competing interests of victims and 

businesses. From a legal perspective, the recourse to hard law to regulate 

businesses has been welcomed. Indeed, it allows the limits of voluntary 

CSR to be overcome, and provide a guarantee of legal certainty for CSR 

stakeholders in line with the evolution of French civil law. However, some 

lawyers criticised the proposal as being risky or limited in meeting its 

objectives. Indeed, the duty of vigilance is likely to create frictions with 

freedom of trade, entrepreneurship, and the principle of legal autonomy, and 

France risks being isolated in legalising human rights due diligence 

unilaterally. On the other hand, as the standard of the proposal had to be 

lowered to find consensus within the National Assembly, the new draft of 

the duty of vigilance risks being just another reporting obligation with 

limited effects.  

 

Thus, although the idea of legalising human rights due diligence through a 

holistic duty of vigilance is an innovative and revolutionary idea to hold 

businesses liable for their human rights abuses occurring throughout global 

supply chains, the modalities of the latest draft of the proposal undermine 

this potential. It restrains the practical effects of the duty of vigilance and 

undermines access to remedies for victims. For the supporters of the 

proposal, this compromise is necessary to ensure the adoption of the law as 

a first step for regulating businesses. Then, as with the obligation on non-

financial reporting, the law is intended to be extended gradually, while 

fostered by an international and European framework following the trend of 

the initial French obligation. This is why France is expecting to meet its 
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second ambitions to create an EU standard on the duty of vigilance, in order 

to support and secure its first ambitions. 

 

Indeed, the second challenge for France will be to make human rights due 

diligence mandatory in line with the French duty of vigilance and become a 

leader in business and human rights within the EU. France has already 

proved to be a model in implementing the EU directives on public 

procurement and has already been a forerunner for the EU directives on 

non-financial reporting. Simultaneously with the legislative process within 

the Parliament, France is also intensifying its lobbying efforts for mandatory 

due diligence within the EU. Although there is currently no strong political 

will from EU institutions and EU Member States for legalizing human rights 

due diligence, the Rapporteur Danielle Auroi already managed to gather 

support from three national parliaments, and five national parliamentary 

chambers, and launched a Green Card on mandatory due diligence to the 

European Commission. This Green Card is the first small step of a very 

slow and complicated process that could lead to a future directive on a duty 

of vigilance at the European level. In any case, the support from the other 

European Parliaments demonstrates that there is a political will for change 

in business and human rights. Moreover, the other Member States have 

expressed an issue in identifying what human rights due diligence entails 

concretely, and the need for a leader that would show the way towards a 

new statutory obligation of due diligence (a role that France is already 

committed to carrying out). 

 

To conclude, we can observe that France’s ambitions to create mandatory 

human rights due diligence at the national level and at the EU level are 

intrinsically linked. As the European Union needs impulsion from Member 

States to take further legal initiatives, France needs support from the EU and 

its Member States to legitimize its actions at the domestic level. Both 

ambitions are interdependent and reinforce each other in an attempt to 

regulate French and European businesses operating globally and to achieve 

a “globalization with a human face”364. 

                                                 
364 Expression by Dominique Potier cited in, See supra note 1, Assemblée Nationale, 

Rapport n°2504 (2015), p.35. 
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