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Abstract (Swedish) 
 
Syftet med denna uppsats är att ge en överblick över det nya, men snabbt växande, konceptet 
crowdsourcing. Konceptet kan enkelt beskrivas som en åtgärd att ta en uppgift som vanligtvis 
utförs av en utsedd arbetspresterande part (vanligtvis en anställd) och outsourca denna till en 
odefinerad, anonym och generellt stort grupp av människor i form av en ”öppen inbjudan”. 
Marknaden har under det senaste decenniet exploderat med företag som marknadsför sig som 
plattformar som möjliggör crowdsourcing. Uber är kanske den mest kända av dessa. Individer 
ansluter sig till Uber eller andra crowdsourcingföretag som oberoende uppdragstagare eller 
egenföretagare i hopp om att tjäna pengar.  
 
Problemet som uppstår i denna situation är att många av dessa företag är mer än bara 
plattformar som möjliggör crowdsourcing. De blir en tredje part i det avtalsförhållande som 
uppstår mellan den som outsourcar, och den arbetspresterande parten. Ofta har de ett stort 
inflytande över genomförandet av de tjänster som erbjuds via plattformen och den ersättning 
som utgår. Detta gör att det avtalsförhållande som uppstår avviker från vad som anses normalt 
för en oberoende uppdragstagare eller egenföretagare. Ett ytterligare syfte med denna uppsats 
är således att undersöka möjligheten att bemöta dessa nya förhållanden genom att applicera 
arbetstagarbegreppet. Är de som utför jobb genom dessa företag verkligen egenföretagare och 
oberoende uppdragstagare eller blir begreppet missbrukat i syfte att kringgå tvinga 
lagstiftning och kollektivavtal? 
 
Resultaten från denna uppsats visar tecken både för och emot denna fråga. I svensk 
lagstiftning är arbetstagarbegreppet väldigt brett och visar prov på en stor 
anpassningsförmåga. Frågan är dock hur skydd ska regleras för de som faktiskt är 
egenföretagare. Arbetsrättslig lagstiftning och de skydd som medföljer förutsätter att en 
arbetspresterande part generellt är en arbetstagare. Med en växande andel egenföretagare ökar 
också risken för en större del av befolkningen. Resultaten i uppsatsen visare vidare att 
arbetstagarbegreppets anpassningsförmåga kanske inte är den springande punkten, utan att 
fokus även bör läggas på att identifiera arbetsgivarens funktion, sprida risken mellan parterna 
och även hitta andra sätt att anpassa marknaden efter nya utvecklingar. 
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Abstract (English) 
The purpose of this thesis is to provide an overview of the new, but rapidly growing, concept 
of crowdsourcing. The basis of the concept can be described as the act of taking a job 
traditionally performed by a designated agent (usually an employee) and outsourcing it to an 
undefined, generally large group of people in the form of an open call. In the last couple of 
decades, the market has exploded with companies that market themselves as platforms that 
enable crowdsourcing, among which Uber might be the most famous one. People who join 
Uber or other crowdsourcing companies do so as independent contractors or self-employed 
workers in the hope of earning money. 
 
The problem arising in this situation is that many of these companies are more than just 
platforms that enable crowdsourcing. They become a third party of the contractual 
relationship between the consumer and the performing party. The platforms often has a great 
deal of influence over the implementation of the services offered through the platform and the 
remuneration that expires. The contractual relationship formed deviates from what is 
considered normal regarding independent contractors or self-employed works, whom often 
have a greater deal of autonomy. An additional purpose of this paper is thus to investigate the 
possibility of apply the concept of employment to the relationships occurring in chosen gig-
economy platforms and asses the possibility for a performing party to be considered an 
employee. Are the people performing work in these companies really self-employed and 
independent workers or is the term abused to circumvent legislation and collective 
agreements? 
 
The results from this thesis shows signs both for and against this question. In the Swedish 
legislation, the notion of ‘employee’ is very broad and shows great adaptability. The question 
is how protection should be regulated for those who are actually considered self-employed, 
though with a greater dependence on the crowdsourcing companies. The protection following 
the labour law is generally under the presumption that the object of protection is an employee. 
With an increase in self-employed workers and independent contractors, there is also an 
increase in risk for these performing parties. The result of the paper further shows that the 
adaptability of the notion of ’employee’ should perhaps not be the area on which to focus. On 
the contrary, focus should also be put on identifying the employer’s function, spreading the 
risk between the parties and by other means adapting the market in accordance with new and 
exciting developments. 
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1. Introduction 
1.1	  Background	  
 
In recent years, following societal and economic developments such as an increased demand 
for flexibility from both employers and workers, new forms of employment have emerged.1 
The common denominator of these new types of employment is that they contribute to a 
casualisation of the work force, a shift in risk from companies to workers and an instability in 
income for workers.2 These new forms of employment contest the traditional relationship 
between an employee and an employer, and thus contest a deeply rooted concept on which the 
labour law and labour market is built. Following this trend, with the technological development 
in the lead is the concept of crowdsourcing which constitutes “gig economy” (similarly known 
as the collaborative, sharing or platform economy).3  
 
Crowdsourcing is spreading quickly around the world, mainly in the United States. In the 
European Union, the spread has been varied. In Sweden and the other Scandinavian countries, 
the spread of crowdsourcing is limited at the moment.4 In Germany, Italy, Spain and the United 
Kingdom, among other countries, crowdsourcing has developed further. The phenomenon has 
created controversy in many countries and some countries have even forbidden certain 
crowdsourcing companies such as Uber.5 The government of the United Kingdom has stated 
that they are embracing the new business model and that the country aims at being considered 
a “Mecca for sharing economy”.6 
 
The term crowdsourcing was coined in 2006 by the journalist Jeff Howe in WIRED magazine, 
describing it as “the act of taking a job traditionally performed by a designated agent (usually 
an employee) and outsourcing it to an undefined, generally large group of people in the form 
of an open call.” 7 The term is a fusion of the word crowd and the word outsourcing. In later 
years, the phenomenon has grown and become more professionalised.8 
 
The performing parties are in most cases defined as freelancers, self-employed or independent 
contractors, but on a whole new level. They are classified by the platforms as independent 
contractors, and the platforms explicitly specify that no employment relationship is formed 
either between the performer and the platform, or between the performer and the client. At the 
same time, the performer and the client are limited in their ability to contact each other outside 
of the platform.9 

                                                
1 Eurofound, New forms of employment (Publications of the European Union 2015) 
https://www.eurofound.europa.eu/sites/default/files/ef_publication/field_ef_document/ef1461en.pdf last 
accessed 2017-05-21, 116. 
2 Valerio De Stefano, ‘The rise of the «just-in-time workforce»: On-demand work, crowdwork and labour 
protection in the «gig-economy» (2016) Vol. 37, No 3 Comparative Labour law and Policy Journal, 6. 
3 Marion Schmid-Drüner, The situation of workers in the collaborative economy (European Parliament 2016) 
http://www.europarl.europa.eu/RegData/etudes/IDAN/2016/587316/IPOL_IDA(2016)587316_EN.pdf last 
accessed 2017-05-21, 1. 
4 Eurofound (n 1) 108. 
5 Unionen, Plattformsekonomin och den svenska partsmodellen, 2016, 26.  
6 Ron Matthew Hancock, in Unlocking the sharing economy: An independent review, Department for Business, 
Innovation and Skills, UK Government, 2014, 5. 
7 Jeff Howe, ‘The Rise of Crowdsourcing’ WIRED Magazine, (1 June 2006)  
http://www.wired.com/wired/ archive/14.06/crowds_pr.html, last accessed 2017-05-21. 
8 Antonio Aloisi, ‘Commoditized workers. Case Study Research on Labour Law Issues Arising from a Set of 
“On-Demand/Gig Economy” Platforms’ (2016) Vol. 37, No 3 Comparative Labour Law & Policy Journal, 665.  
9 De Stefano (n 2) 14. 
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The definition made in agreements is not decisive. Both in Sweden and in the United Kingdom, 
a principle of primacy of fact is prominent, which means that the “determination of the 
existence of an employment relationship is to be guided by the facts relating to the actual 
performance of work and not based on how the parties described the relationship” 10 
  
Even though the platforms classify the performing parties as independent contractors, 
characteristics from both employment and independent contractor agreements are applicable. 
For example, the performing party is at the disposal of the platform and it can be argued that 
performers are under the management and control of the platform in some cases, indicating an 
employment relationship. On the other hand, performers are able to choose when to work and 
are only remunerated for the task performed, which suggests they are independent contractors. 
 
This inconsistency leaves the worker somewhere in the grey area between an employee and an 
independent contractor. The development of the traditional relationship between an employer 
and an employee has in turn created institutions on the labour market, with a clear order for 
responsibilities, rights and obligations. Furthermore, social security systems, pension systems 
and other regulations have continuously been based on this traditional relationship, with the 
purpose of enabling the work force to find new work in case of unemployment, secure income 
and rehabilitation in case of illness of injury and have vacation or time off to care for children.11 
By defining the performing parties as independent contractors, the platforms can use this 
definition and the uncertainties included in this new concept to circumvent the responsibilities 
of an employer. Because the performers are considered to be self-employed or freelancers, they 
cannot reap the benefits that come with the status of being an employee, such as regulation of 
working hours, protection against unlawful dismissal, a period of notice upon dismissal and the 
right to parental leave. Without the status of an employee, performers are left without social 
benefits like provisions for parental leave and pension insurance and unemployment benefits. 
12 The risk has shifted from the companies to the individual workers, and the platforms can 
outcompete traditional employers offering the same services by avoiding to provide legislated 
benefits and protection to performing parties, thus reducing their costs.13 Meanwhile, the gig-
economy and other new forms of employment are spreading.14 And as the standard form of 
employment is challenged, the question is whether the traditional concept of employment is 
still sufficient to protect workers in the developing labour market. 15 
 
Furthermore, it must be considered that successful platforms tend to form powerful monopoly 
positions in their respective markets. If the customers over whom the platforms compete 
experience a reduced cost compared to traditional companies, their competitive advantages can 
continue to grow.16  
 
1.2	  Purpose	  
 
The purpose of this thesis is to provide an overview of the development of crowdsourcing thus 
far on the labour market, mainly in Sweden and the United Kingdom, focusing on the 

                                                
10 Ibid, 12. 
11 Unionen (n 5) 42. 
12 Eurofound (n 1) 115. 
13 Unionen (n 5) 93. 
14 Aloisi (n 8) 653. 
15 Ibid, 665. 
16 Unionen (n 5) 48. 
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opportunities and working conditions of workers and the issues emerging in labour law. The 
objective is to investigate the most common crowdsourcing platforms and how they operate.  
 
The second purpose is to investigate the Swedish concept of employment. The aim is to apply 
the concept of employment to the relationships occurring in chosen gig-economy platforms and 
asses the possibility for a performing party to be considered an employee. A comparison will 
be made with the concept of employment in the United Kingdom and the line of reasoning made 
in similar cases in the United Kingdom. When making this assessment, a discussion will be 
held regarding the need to make a distinction between crowdwork and work on demand via 
apps. 
 
1.3	  Research	  Questions	  
 

1.   How is the concept of employment and self-employment constructed in Sweden and in 
the United Kingdom? 

2.   What are the major crowdsourcing platforms in the gig economy today? 
3.   What are the opportunities and working conditions for workers in the gig economy? 
4.   Can a worker in the gig economy be regarded as an employee in Sweden?  

 
1.4	  Method	  
 
To answer the research questions, a combination of different methods has been used.   
 
The legal dogmatic method is used to determine existing law, de lege lata, by studying relevant 
legal sources such as legislation and preparatory work, and interpretations of it made in case 
law and doctrine.  
 
Legislation is traditionally the authoritative legal source.17 When studying the concept of 
employment in Sweden, however, preparatory work and case law in particular is expected to 
be prominent, as the concept is not defined in legislation The determination of whether a 
performing party can be considered an employee or an independent contractor is rather an 
assessment of certain attributes of the working relationship, hence the precedents from the 
Swedish Labour Court and the line of reasoning used there have been taken into consideration. 
Regarding doctrine, the work of Adlercreutz is considered to be particularly relevant when 
examining the concept of the employee in Sweden. Even though the publication is over 50 years 
old, the circumstances he discusses “have remained remarkably consistent over the past 50 
years, even if they are being challenged by changing patterns of work in the 2000”18. The case 
law used has been chosen based partly to show this consistency yet adaptability of the Swedish 
courts’ line of reasoning regarding the notion of the employee. Furthermore, as the cases are 
presented in the thesis, their relevance to the question at hand is clear.  
 
The legal dogmatic method has been used when studying the United Kingdom as well. A 
common mistake often made when studying foreign law, however, is to consider the different 
legal sources from the perspective of the legal system in which one is taught. From a Swedish 
perspective, for example, the risk may lie in overestimating the importance of preparatory work 

                                                
17 Karin Åhman, Grundläggande rättigheter och juridisk metod (Norstedts Juridik 2015) 19. 
18 Annamaria Westregård, ‘The notion of “employee” in Swedish and European Union law. An exercise in 
Harmony or Disharmony?’ in Laura Carlson, Birgitta Nyström and Örjan Edström (eds) Globalization, 
fragmentation and employment law: a Swedish perspective (Iustus 2016) 188. 
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in English law. The basic principle is to respect the system and the hierarchy of the legal sources 
of the foreign country. 19 
 
The United Kingdom’s legal system is based on the Anglo-Saxon model. The system is mainly 
based on common law, which is to say precedents from the courts rather than legislation, 
although in recent years the legislation has become more common as a complement to common 
law, mainly influenced by EU labour law.20  
As in Swedish law, precedents play a great role. Caution must be taken, however, when 
examining a case in UK law, as some precedent are binding, and some are not, even though 
they can be considered to have persuasive authority.21 This will be taken into consideration 
when evaluating the United Kingdom case law. 
 
As the concept of crowdwork and work on demand is an international phenomenon, a 
comparative method aids in the process of understanding the challenges faced in different 
legislation and what lessons can be learned between the jurisdictions. 
A formal, micro-comparative method has been used to compare the different legal systems  at 
hand. 22  The purpose of this is to determine the similarities and differences in issues concerning 
the concept of employment and self-employment, and evaluate the solutions applied in the 
different legal systems.23 Using a comparative method is helpful when working de lege ferenda, 
and in the understanding of one’s own legal order and the ability to asses it without being bound 
by legal solutions deemed natural or irreplaceable by others with a national limitation. 
However, as the legal systems in Sweden and United Kingdom belong to different legal 
families, caution should be taken in suggesting ‘legal transplants’ without respecting and 
regarding the differences in legal tradition between two countries, as discussed before.24 
 
The United Kingdom has a more widespread use of services and work in the ‘gig economy’ 
than it currently has in Sweden 25 The government in the United Kingdom has made a statement 
to embrace the new sharing economy and to become a “Mecca for sharing economy”.26 In 
choosing the United Kingdom as the object of comparison, parallels can be drawn to lines of 
reasoning regarding the concept of employment in the UK, and measures taken to regulate the 
situation.  
 
When studying the material, it is evident that work on demand via apps/internet, in comparison 
with crowdwork, has had more cases in which the performing parties have been considered or 
redefined as employees.27 Considering this, a need has emerged to investigate if a distinction 
needs to be made between the two categories and whether they require different approaches in 
regulation. 
 
In the thesis, the term platform(s) will be used to describe the crowdsourcing companies. The 
terms self-employed worker and independent contractor will both be used. The term self-
employed has a slightly broader notion, including “small businessmen, professionals and others 

                                                
19 Michael Bogdan, Komparativ rättskunskap (Norstedts Juridik 2003) 44. 
20 Birgitta Nyström, EU och arbetsrätten (5th edn Wolters Kluwer 2016) 58 ff.  
21 Bogdan (n 19) 102. 
22 Ibid, 56. 
23 Ibid, 18. 
24 Ibid, 29. 
25 Eurofound (n 1) 108. 
26 Unionen (n 5) 94. 
27 Aloisi (n 8) 685. 
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who sell goods and services to consumers rather than to companies or the state”28, while 
independent contractors refers to “individuals who live of selling their labour to private or 
public employers, such as labour only contractors. Under this definition, a worker who has 
other workers employed can still be considered a self-employed worker or independent 
contractor.” 29 As the existence of an employment relationship is the topic under discussion the 
term worker or performing party will be used to describe anyone who performs work personally 
in exchange for an expected remuneration and the individuals performing, or seeking to perform 
work personally via the crowdsourcing companies.30 As the relationship between the 
performing party, the platform and the client is somewhat unclear, the term employer will be 
used carefully. In a bilateral contract of labour the term signifies the “other contracting party, 
i.e. both the employer of an employee and someone buying the services of a self-employed 
worker.”31 However, as the contract, under which a worker performs work on or via the 
crowdsourcing platforms, concerns more than two parties, the distinction will be made between 
platform and client as they can be seen both as an employer of an employee and a party buying 
the services of a self-employed worker. The term client, with regard to the platforms, is used to 
describe the individual or company soliciting the service or product provided by or via the 
platforms. 
  
 
1.5	  Delimitations	  
 
This thesis is limited to investigating the scope of the gig economy and the conditions for 
workers mainly in Sweden and the United Kingdom. The reason for this delimitation is that it 
presents an opportunity to do a more qualitative study considering the scope of the thesis, rather 
than doing a shallower investigation over several legal systems. 
 
Furthermore, the concept of employment will be investigated from a civil law and specifically 
labour law perspective. The concept can be studied both from a company law perspective and 
from a public law perspective such as tax law. Some discussions will be made in reference to 
social security law but the main focus will be on labour law. 
 
 	  

                                                
28 Samuel Engblom, ‘Self-employment and the Personal Scope of Labour Law Comparative Lessons from 
France, Italy, Sweden, the United Kingdom and the United States’ (DPhil, European University Institute 2003) 
13. 
29 Ibid, 13. 
30 Ds 2002:56 Hållfast arbete för ett föränderligt arbetsliv,  4. 
31 Engblom, ‘Self-employment and the Personal Scope of Labour Law Comparative Lessons from France, Italy, 
Sweden, the United Kingdom and the United States’ (n 28) 13. 
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2. The concept of Employment and Self-employment 
2.1	  In	  Sweden	  
 
In national Swedish law, there is no statutory definition of what constitutes an employment or 
contractual agreement. Instead the concept has been developed through case law in the Swedish 
Supreme Court and Labour Court and is constituted by a series of general principles.32 
 
I Swedish labour law, a contract of labour is the common term for employment agreements and 
independent contractor agreements.33 The contracting parties in an independent contractor 
agreement can be either natural or juridical persons, while the performing party in an 
employment relationship can only be a natural person. This does not stop courts from exposing 
an employee “posing” as a juridical person in a labour agreement, and an employment 
relationship can still be at hand.34 
 
The distinction of whether a performing party is considered an employee or an independent 
contractor is made through a process where a series of circumstances linked together determines 
which definition is closer at hand, rather than relying on a legal definition of the term.35 
The function of the concept of the employee is to set the limitations for when labour law 
protection for the individual is to be applied.36 The legislator has purposefully kept the 
definition of an employee and an independent contractor out of legislation, enabling an 
interpretation of the dispositive facts in each case and thus prevent such circumvention that 
would be possible had the content been fixed and determined.37 The construction is considered 
to be enabling a smooth adaption of case law to the changing conditions and values on the 
labour market. In the preparatory work to the Swedish Codetermination Act, this flexibility is 
described as an advantage, and it is stated that future court rulings should be made to the benefit 
of an existing employment relationship in unclear cases.38 
 
The aim of the notion of employee, under its development in case law and doctrine, has been 
to develop a uniform concept to be applied, regardless of whether it is a question of civil, tax 
or social legislation.39 However, when the assessment is being made, the legislation on which 
the assessment is being made affects where emphasis is being put. The importance of the 
circumstances assessed can vary depending on the purpose of the legislation applicable to the 
situation.40  
 

                                                
32 Ds 2002:56 Hållfast arbete för ett föränderligt arbetsliv, 85. 
33 Kent Källström and Jonas Malmberg, Anställningsförhållandet: inledning till den individuella arbetsrätten 
(Iustus 2016) 23 ff. 
34 Samuel Engblom, Self-employment and the Personal Scope of Labour Law Comparative Lessons from France, 
Italy, Sweden, the United Kingdom and the United States, (DPhil, European University Institute 2003) 149. 
35 Annamaria Westregård, ‘The notion of “employee” in Swedish and European Union law. An exercise in 
Harmony or Disharmony?’ in Laura Carlson, Örjan Edström and Birgitta Nyströms (eds) Globalization, 
fragmentation and employment law: a Swedish perspective (Iustus 2016) 187. 
36 Axel Adlercreutz, Arbetstagarbegreppet: om arbetstagarförhållandet och därtill hörande 
gränsdragningsfrågor i svensk civil- och socialrätt (Norstedt 1964) 16.  
37 Westregård (n 35) 187. 
38 Prop. 1975/76:105, Med förslag till arbetsrättsreform, annex 1 s. 309. 
39 Källström and Malmberg (n 33) 26. 
40 Alexander Åberg, Working in a cross border situation: A study on the Concepts of employment and self 
employment (Master Thesis, Lund University 2016) 17. 
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The civil concept of employee today, however, is based on the civil notion as it was formed in 
NJA 1949 s. 768, where the court reasoned that the question of whether a performing party is 
to be considered an employee should be judged based on what can be considered agreed upon, 
and all circumstances connected to the agreement and the performance. The social and financial 
status of the parties was emphasised to indicate how the agreement should be perceived. 
 
In Sweden, a person performing a service in exchange for remuneration can be categorised as 
either an employee or an independent contractor. 
Based on the definition, different laws and different regimes in term of liability and 
contributions to mandatory social insurance apply.41  If a performing party is considered an 
employee, the labour legislation and its legal consequences are applicable.42 If so, the employer 
is obligated to pay insurance contributions and withhold preliminary income tax.43 If the 
performing party is instead considered an independent contractor or self-employed, traditional 
civil law and interpretation of agreements is applied44 and the performing party is obligated to 
register for a Business Tax Certificate and pay the corresponding social contributions and 
preliminary income tax themselves.45 
 
The common feature for an employee and a self-employed worker is that they both perform 
work personally. The main characteristic of the self-employed worker is the independence she 
enjoys.46 As opposed to an employee, whose relationship with the employer is characterised by 
subordination.47 
 
At the core of a traditional industrial organisation are the workers with firm specific skills. In 
other words, the skills that are needed and utilised to run the specific organisation. Traditionally 
in models of industrial organisation, self-employed workers are described as being ‘non-core 
workers’ with a weak connection to the employer.48 Characterising a more flexible organisation 
is the offloading of risk to the periphery through sub-contracting and replacing contracts of 
employment with other types of contracts, while shrinking the core or internal sectors of the 
organisation.49 
 
2.1.1	  Ground	  pillars	  of	  the	  overall	  assessment	  
 
The assessment of the civil concept of employment is distinguished by the fact that an overall 
assessment is made on the circumstances at hand in each situation. The courts use a method of 
comparing the contested work relationship with a typical employer relationship and a typical 
independent contractor relationship respectively and then ‘assign’ the case at hand to the 
definition that is closer at hand.50 There are, however, some basic requisites that need to be met. 
First, a service must be performed on the basis of a voluntary spoken or written agreement, or 

                                                
41 Andreas Inghammar, ‘The Concept of ‘Employee’: The position in Sweden’ in Bernd Waas and Gus Heerma 
van Voss (eds) Restatement of Labour Law in Europe (Hart Publishing, forthcoming) 678  
42 Ds 2002:56 Hållfast arbete för ett föränderligt arbetsliv, 76. 
43 Ibid, 678. 
44 Ds 2002:56 Hållfast arbete för ett föränderligt arbetsliv, 76.  
45 Inghammar (n 41) 679. 
46 Engblom, ‘Self-employment and the Personal Scope of Labour Law Comparative Lessons from France, Italy, 
Sweden, the United Kingdom and the United States’ (n 34) 13. 
47 Källström and Malmberg (n 33) 27. 
48 Engblom, ‘Self-employment and the Personal Scope of Labour Law Comparative Lessons from France, Italy, 
Sweden, the United Kingdom and the United States’ (n 34) 19. 
49 Ibid, 19. 
50 Sigeman, Semesterrätt (5th rev edn Iustus 1991) 33.  
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on an agreement incurred by implicit acquiescence. Second, the agreement is to perform this 
service on behalf of another. Third, the performing party should carry out the service 
personally.51 If these criteria are fulfilled, the circumstances regarding the case at hand is 
considered and the following characteristics have been deemed to be of importance in past case 
law and concluded in preparatory work. The performing party: 
 
“1) Is personally obligated to perform the work, whether it is stated in a (written or oral) contract 
or could be presumed by the parties to the contract;  
2) Has himself or herself, personally or practically personally, performed the work;  
3) is at the disposal (of the employer) continuously for work arising within the business of the 
employer;  
4) the relationship between the parties is of a continuous, or of a ‘more lasting’ character;  
5) is prohibited, under the contractual agreement or as a consequence of the conditions of work 
(time or capacity for other work), from undertaking similar work on behalf of someone else;  
6), is, for the performance of the work, subject to the employer’s instruction or control in 
relation to how, where and when to carry out the work;  
7) has to use the machinery, tools and materials provided by the other party (the employer);  
8) is compensated for direct expenses, such as travel costs;  
9) is remunerated for the work effort, at least partially, through a guaranteed salary;  
10) is economically and socially, in a similar position to an employee.”52 
 
The general notion is that if these circumstances are not present, an independent contract 
agreement is at hand.53 These circumstances are not necessary prerequisites but rather 
characteristics of what constitutes an employment relationship.  The circumstances are not 
exhaustive, nor is there a clear hierarchy regarding the individual importance of each 
characteristic listed.54 
Furthermore, when classifying a work relationship in Swedish labour law, the notion of the 
primacy of facts is used. This means that the decisive factor is not the definition used in the 
agreement, nor is it, as in other civil contractual law, the intention of the parties at the point of 
agreement that is the main object of interest. Instead it is mainly the conditions post and pre-
agreement that is the point of interest.55 However, the definition an intention of the parties 
beforehand can give some guidance.56 
 
2.1.2	  Personal	  work	  duty	  
 
Personal work duty is important, considering it puts the performing party in a dependent 
position in relation to the principal. It is a basic characteristic of an employment relationship, 
as the principal turns to a specific person and not a company, to have work performed.57 
 
In a general employment relationship, a legal person cannot be considered to be an employee. 
However, in NJA 1996 s. 311 the question at hand was whether a party who was a 
complementary part in a limited partnership could be considered to be an employee of a 

                                                
51 Ds 2002:56 Hållfast arbete för ett föränderligt arbetsliv, 110. 
52 Original source SOU 1975:1 p. 172 and prop 1976/77:90, 20. Translated by Inghammar (n 41) 686. 
53 Ds 2002:56 Hållfast arbete för ett föränderligt arbetsliv, 117. 
54 Ibid, 77. 
55 Ibid, 112. 
56 Inghammar (n 41) 688. 
57 Adlercreutz (n 36) 229 
See also for example AD 1989 nr 39 and AD 1996 nr 135.  
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construction and installation company. When the company filed for bankruptcy the plaintiff 
argued that he had the right to take part in the state wage guarantee system. The court 
contemplated the issue that the plaintiff had entered the agreement through a company and not 
as an individual legal counterpart, and accordingly was not personally obligated to perform 
work for the construction and installation company. The plaintiff argued that he had formed his 
company solely for the purpose of cooperating with the construction and installation company, 
on recommendation from the owner of the construction and installation company. The court 
further discussed the possibility that this arrangement was a means to circumvent mandatory 
and, for the employer, inconvenient legislation and went on to consider the circumstances in 
the case to determine if the characteristics pointed in the direction of an employment 
relationship. The court specifically considered the fact that the work performed was not 
predetermined but occurred in line with the contracts that the construction and installation 
company acquired. Thus, the performing party was at the disposal of the principal. Furthermore, 
the work was performed under the management and control of the principal, the plaintiff had 
practically been unable to perform work for another party and the principal had provided most 
of the equipment used. 
 
One question of interest is whether a performing party has the right to refuse work assigned by 
the employer. In AD 1987 nr 21 a writer had been working continuously with a union paper for 
many years, mainly writing book reviews. Several circumstances were discussed. For example, 
the newspaper had not exercised any specific management or control over the performing party 
and the plaintiff had been free to perform work for other parties. Furthermore, the performing 
party could use the information and knowledge gained when working for the newspaper at hand 
while working for other parties. However, the plaintiff noted he had had access to the 
newspaper’s offices and technical equipment, and that he had participated in editorial meetings 
on the newspaper, leading him to the conclusion that he was part of the editorial staff. The 
investigation showed that the participation in editorial meetings had been occurring 
sporadically and there had been no obligation for the plaintiff to participate in these meetings. 
Furthermore, the investigation showed that most of the work performed was done outside the 
news paper’s offices. This was one of the distinctive features of an independent freelance 
worker, according to the collective agreement regulating the news industry.  
None of these circumstances was deemed to be of crucial importance, pointing in one direction 
or the other. However, the fact that the writer had been under no obligation to be at the disposal 
of the principal for upcoming tasks, and that he could control the work performed regarding 
extent and focus of topic was deemed to be a crucial point. In addition, the plaintiff had been 
paid for each specific task and had the opportunity to turn down new tasks, also contradicting 
an employment relationship. Even though the income from the newspaper could be considered 
a large addition to the plaintiff’s economy, the fact that no guaranteed payment was made 
indicated that he should be considered an independent contractor. 
 
Nowadays, the fact that work is being performed outside of the office is not considered to have 
the same impact when making these assessments, as the development of the IT sector has 
provided new opportunities. On the other hand, it is still not unusual that contractors are 
physically integrated in the principal’s facilities.58 Thus, a conclusion must be made in each 
individual case. 
 
The right to turn down work is stressed in the case AD 1989 nr 39. The case regarded a local 
newspaper who had hired a woman to represent the newspaper in certain areas. An overall 

                                                
58 Ds 2002:56 Hållfast arbete för ett föränderligt arbetsliv, 130. 



 18 

assessment was made and investigations showed that she had been remunerated with a set fee 
every month, the agreement seemed to have been made without a time limit and she had been 
reimbursed by the newspaper for travels she had done. But the more decisive circumstance was, 
according to the court, the fact that the performing party had been hired to be the newspaper 
representative, covering upcoming events in certain areas, and even though the newspaper 
argued that she had had the right to turn down assignments, this had not been the case in reality. 
Neither could the newspaper show that this had been the case in the past. The woman was 
concluded to be an employee. 
 
2.1.3	  Rate,	  intensity	  and	  duration	  of	  work	  
 
Given the flexibilisation of the labour market in the last decades, the duration of a labour 
contract has lost some of its significance in comparison to other circumstances, and seems to 
be given crucial importance mainly in businesses where a longer duration of work is unusual.59 
As mentioned above, one of the characteristics indicating an employment relationship is that 
the relationship is consistent over a longer period of time, and the performing party is at the 
disposal of the principal. However, the fact that the relationship had been continuous in the case 
described above was not deemed to be of great importance when considering the customs of 
the industry. Conversely, the fact that a work is done on a temporary basis does not mean it 
cannot be considered an employment relationship.  
 
In AD 1998 nr 11 a man had been working as a church cashier with general financial 
management for a parish. The parish argued that the man had been elected as a cashier in 
accordance with a regulation in the Swedish church law, effectively overruling the regulation 
in the Employment Protection Act as it was a special law. The court did not comply with this 
line of reasoning and continued to assess the circumstances at hand.  The overall assessment 
led the court to conclude that an employment was at hand, showing that even though the work 
performed could be calculated to no more than 40 %, the performing party was still considered 
to be an employee as the relationship had been consistent over a period of time. 
 
In AD 1995 nr 26 an employee had agreed with his employer to end the employment 
relationship and henceforth invoice additional work that he performed as an architect. However, 
after investigation, the court found that the working hours for the performing party had stayed 
the same as it had been before the change in agreement, effectively preventing the performing 
party to perform work for someone else. Apart from invoicing his work, the performing party 
functioned as a normal employee and was considered so by other employees, leading the court 
to conclude that the he was to be considered an employee. 
 
2.1.4	  Number	  of	  principals	  
 
There is nothing hindering a performing party from having more than one principal for which 
they perform work, and still being considered an employee to one or several of these principals. 
However, the courts consider whether the performing party has the possibility to perform work 
for another principal. As stated above in NJA 1996 s. 311 the performing party was only able 
to perform work for the construction and installation company, which contributed to the 
indication that he was to be considered an employee. In the case of AD 1987 nr 21, discussed 
above, consideration was taken to the fact that the performing party had the opportunity to 
perform work for others, thus not indicating an employment relationship.  

                                                
59 Adlercreutz (n 36) 237. 
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2.1.5	  Employer’s	  control	  and	  labour	  management	  
As stated above, the general characteristic of an employment relationship is that of 
subordination. With the traditional employment, certain work hours and a specific working 
place are assigned. The employer determines the work performance and the work is in 
accordance with the employer's organisation. A palpable presence of obedience is often an 
indicator of an employment relationship.60 This does not mean that the employer must 
necessarily monitor every aspect of the work performed, but the work should be somewhat 
framed by the principal and structurally the performing party should be subordinate to the 
principal. Furthermore, the work is integrated in the organisation of the principal.61  
 
In AD 1990 nr 116 a traffic warden had previously been employed by a company, and after 
ending this employment relationship on the request of the employee, the relationship continued 
for a couple of months in the same fashion. However, according to the defendant the performing 
party had been considered a contractor in this case. The court’s line of reasoning was that an 
employment relationship clearly was at hand. The court based this assessment mainly on the 
fact that the performing party had worked full time, under the instruction of the company and 
with a guaranteed remuneration. The fact that the performing party had been remunerated to 
some extent via invoice was not considered relevant in the context.  
 
However, control from the employer is not necessary for the relationship to be considered that 
of employment. A lack of control can be derived to the fact that the performing party is more 
competent in the area of work performed.  
 
In NJA 1973 s. 501 an accountant who performed work for another principal, in addition to his 
regular employment, was considered to be an employee of this principal. He had continuously 
been helping the principal with accounting for approximately six hours per month. This 
agreement had been made verbally and the principal himself had no knowledge of accounting, 
leaving the performing party to structure the work and perform it without any supervision. 
However, the agreement was considered to have been made for an unlimited period of time, the 
performing party was at the disposal of the principal for continuously occurring work, a set 
remuneration was to be paid and the principal provided materials and reimbursement for 
postage. 
 
In the case AD 1981 nr 172, two artists were approached by representatives of a municipality 
and offered to be part of an operetta tour. The outline of the performances themselves was left 
to the artists. However, the municipality gave the outline structure of the work that was to be 
performed, for example how many shows there were to be, limitations to the length of the 
concerts and the name of the tour. Additionally, all equipment was provided by the 
municipality, remuneration or travel costs had been paid by the municipality, the artists had no 
real possibility to perform other work during the time of the tour and the court also considered 
the fact that the commitment from the artist was relatively long term in comparison with other 
contracts common in the industry. 
 

                                                
60 Adlercreutz (n 36) 244. 
61 Källström and Malmberg (n 33) 27. 
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2.1.6	  Equipment	  
Another area considered by the courts is whether the principal provides the performing party 
with equipment, tools, materials or office space. If the principal is providing this equipment, 
this indicates an employment relationship. 
 
In the case presented above, AD 1995 nr 26, an architect had been previously employed but on 
the principal’s suggestion ended his employment to perform work as a contractor instead. In 
this case, the actual circumstances before and after the employment had been terminated were 
essentially the same, and consideration was given to the fact that the performing party was still 
using equipment such as office space, computers and other materials and tools provided by the 
principal. 
 
The same line of reasoning was made in NJA 1996 s. 311, where the owner of a construction 
and installation company had provided a performing party with all the tools and machines (apart 
from a handsaw) needed to perform the work necessary. According to the court, this 
circumstance indicated that an employment relationship was at hand, even though the principal 
argued that the agreement between the parties had been a partnership between two firms. 
 
One thing that needs to be taken into consideration when considering the development and 
flexibilisation in the labour market in recent years, is that the usage of office space or equipment 
differs from previous times. Working hours are becoming less regulated, a lot of work can be 
done from home, and often, the only tool required is a laptop.62 
 
2.1.7	  Remuneration	  
The criterion of remuneration has been identified as a special feature in Swedish labour law.63 
The common denominator in the cases presented seems to be the court’s line of reasoning in 
what is generally true for remuneration in employment relationships. An agreed upon 
remuneration is not necessary, the performing party’s reasonable perception that compensation 
would be paid is sufficient. However, this is true for an independent contractor as well.64  
 
In the case AD 1989 no 66 where work had been performed in a home without the perception 
that remuneration would be paid at the time, the court comments that remuneration for the 
employee is considered the most essential element in an employment relationship. 
 
As will be further discussed below, the specific industries and the nature of the organisation at 
hand is taken into consideration. In the case AD 1996 nr 135, a woman had undeniably 
performed work for a political party in their facilities for a longer period of time. However, 
considering the fact that non-profit organisations generally are dependent on their members to 
perform work in the interest of the organisation without remuneration, the woman was not 
deemed to have a reasonable perception that she should be remunerated for her work, and was 
not found to be an employee.  
 
In the case regarding a traffic warden mentioned above, AD 1990 nr 116, the court noted that 
the performing party had been paid a set amount for his work every month. In the case AD 1979 
nr 155 a man was working for a company installing heating units. The agreement that had been 
made was considered an independent contractor agreement by both parties. However, the court 

                                                
62 Westregård (n 35) 191. 
63 Källström and Malmberg (n 33) 27. 
64 Ds 2002:56 Hållfast arbete för ett föränderligt arbetsliv, 111. 
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still made an assessment of the circumstances applicable in the case. Special consideration was 
given to the fact that no minimum amount of compensation was agreed upon, which separates 
the relationship from what is a general term for an employee. 
 
In addition, consideration is given to whether performing parties are reimbursed for costs and 
outlay they have incurred when performing work. In the case presented above regarding the 
church cashier working for a parish, AD 1998 nr 11, consideration was given not only to the 
fact that he had been paid a fixed amount of money every month, but also that he had been 
reimbursed for travels as well as for renting a computer and a fax machine among other things. 
 
2.1.8	  Industry	  specific	  practises	  and	  customs	  	  
As previously mentioned, practices and customs established in specific industries have become 
a significant factor when assessing whether an employment relationship is at hand. 65 It is stated 
already in NJA 1949 s. 768 that if an agreement is relatively common in the industry and has 
become generally applicable, guidance can be gained from it regarding the legal position/status. 
Regarding case law up until the 21th century, industry specific customs have been deemed 
essential when reasoning around the distinction between an employee or an independent 
contractor, often being the deciding factor in the case. 66 
 
In the case AD 1987 nr 21 presented above, regarding a writer working for a union paper. The 
Labour Court stated that the duration of the cooperation between the parties was a circumstance 
that strongly suggested that an employment relationship was at hand. However, the conditions 
of the industry were taken into account. Even though the parties were not bound by the 
collective agreement operating in the news industry, the so called Freelance Agreement, the 
court determined that is should still be considered. In accordance with the practise in the 
specific industry and the fact that many freelancers worked for longer periods for the same 
principals, the court found that this circumstance was not of crucial importance in the current 
case.  
 
The opposite applied in the case AD 1998 nr 172 presented above regarding the artists who had 
made an agreement with a municipality regarding an operetta tour. The court considered the 
fact that the commitment from the artist was relatively long term in comparison with other 
contracts common in the industry, indicating an employment relationship. 
 
Regarding the customs in the entertainment industry, an actress in the in NJA 1992 s. 631 cited 
a collective agreement concerning artistic workers such as actors, claiming that an employment 
relationship was at hand for these types of workers and their principals. The court stated that 
this type of short-term assignments of one or two days, which were prominent in the case, were 
a common feature in the industry, and found that the parties were assumed to have agreed that 
an employment contract was at hand. Special emphasis is given to the customs in an industry 
where a collective agreement is made on a central level, as the general view is that such an 
agreement is made between equal parties and can be assumed to reflect balanced solutions and 
well established practices in the industry.  
 
The so called Freelance Agreement has been under scrutiny more than once. In the case AD 
1998 nr 138 a journalist claimed she was entitled to occupational pension, as she had been an 
employee of a weekly newspaper. The Freelance Agreement was not in force between the 
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parties at the time, but was still considered to express the customs and practises of what 
distinguishes a freelance worker in the industry, and should therefore be taken into account. As 
in the case above67, the fact that the journalist had been working for the newspaper for a longer 
period of time was deemed was considered standard practise in the industry, and thus the court 
reasoned that this should not be a decisive factor in the judgement made in the case, as it might 
have been in other cases. The plaintiff argued that remuneration had been paid each month, 
indicating an employment relationship, but this remuneration had been calculated in accordance 
with articles submitted, even if these were reoccurring every month. The fact that the journalist 
had not been performing work for any other principal was not given much emphasis in this 
case. She was not considered an employee. 
	  
2.1.9	  Dependency,	  the	  social	  and	  economic	  criteria	  
Another factor of consideration is the performing party’s dependency on the principal, both 
socially and economically, in comparison with an employee. In case law this is particularly 
salient in cases regarding hairdressers leasing a hairdresser’s chair at a salon.  
 
In AD 1978 nr 7, the Labour Court discusses the fact that the leasing of a hairdresser’s chair at 
a salon usually results in a relationship between the principal and the performing party that 
departs from what is usually considered an independent contractor. For instance, from a 
customer’s perspective, the performing party acts as an employee would have. The performing 
party is also dependent on the management of the salon at large without having any influence 
over it. 
 
In the case at hand, the agreement between the owner of the salon and the hairdresser was that 
the latter was an independent contractor. However, the hairdresser had to abide by the prices 
set by the owner of the salon, and there were no signs indicating that she was self-employed. 
As exemplified above, she did not have any influence over the management of the salon, nor 
did she keep her own booking. The court gave special consideration to the fact that the 
hairdresser was very young and lacked work experience in the field, and had been terminated 
two months prior from a so-called student employment by the owner of the salon, who had 
claimed redundancy. This indicated a non-independent and subordinate position to the owner 
of the salon. The court concluded that this was an employment relationship. 
 
In AD 1979 nr 12 however, the case was quite the opposite, even though it regarded the same 
field. Two hairdressers had leased hairdresser’s chairs at a salon. The court considered the 
special circumstances for this type of relationship and took note of the fact that the agreements 
assumed personal obligation for the hairdressers to fulfil their duties. However, the 
independence of, and established position on the labour market for the two hairdressers was 
taken into consideration. Furthermore, they ran their establishments independently, setting their 
own prices and working hours and were under no obligation to perform work for the owner of 
the salon. Additionally, they worked with their respective exclusive clientele, kept their own 
booking and ordered their own products, paying on separate invoices and paying their own 
social contribution and preliminary income tax. 
 
2.1.10	  The	  mandatory	  nature	  of	  the	  concept	  of	  employment	  
 
The regulations in the Swedish Employment Protection Act is mandatory to the employees’ 
advantage. Neither the designation nor the intention of an agreement is a decisive factor when 
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assessing whether a performing party is an employee or an independent contractor. In the 
preparatory work for the Employment Protection Act, a discussion on the topic was held, and 
the general view was that making the agreement and designation decisive would lead to the 
entire legislation becoming dispositive.68 However, the parties are free to make an agreement 
on their choice of work contract, as long as the relationship post contract is characteristic of the 
designation in the agreement. There is no obligation for a principal to hire someone as an 
employee as opposed to an independent contractor.69 However, limitations in collective 
agreements may still apply70  
 
A clear example of these mandatory regulations is AD 1979 nr 155 mentioned above regarding 
a man who had been working with heating installations. The agreement made was considered 
an independent contractor agreement from both parties. To this end, the remuneration had been 
calculated based on the performing party’s intention to pay his own social fees, which he had 
done. The court stated, however, that an overall assessment has to be made in each individual 
case, and that the construction and content of the agreement is of importance only to the extent 
that it reflects the actual relationship between the parties. The court considered the following 
circumstances: 
 
The performing party had not been shown to be personally obligated to perform work for the 
principal, though investigations showed that this had been assumed. The court gave special 
consideration to the fact that the performing party could not have been performing the heating 
installations by himself, but had not hired others to help him. Instead, he had been cooperating 
with another performing party who had had the same relationship to the principal as he had.  
 
Furthermore, the court considered the fact that the principal had continuously prepared 
schedules for the work that needed to be done and when it should be initiated, and had also 
provided the performing party with the equipment used. He had used his own car, but had been 
reimbursed for travel costs such as for fuel. In comparison with other employees, the work had 
been conducted in the same way for the performing party at hand, apart from a greater freedom 
to affect his working hours by being efficient, while other employees were working on a time 
schedule. As considered above, the fact that the performing party was not guaranteed a 
minimum salary was a circumstance that set him apart from a normal employee. However, in 
this case, it was clear that the agreement between the parties had been such that the performing 
party could assume to be offered work for the main duration of his working hours, and the 
remuneration had been calculated in such a way that after social fees had been deducted, the 
amount left would represent the same amount of earnings per hours as an employee. The fact 
that the performing party had been working for the principal for a long duration of time, had 
been at the disposal of the principal for occurring tasks and had been performing work for other 
principals to a very limited extent was taken into consideration as well, leading the court to 
conclude that the performing party should be considered an employee. 
 
 
2.1.11	  Circumvention	  of	  mandatory	  legislation	  and	  collective	  agreements	  
 
In Swedish case law, the question of whether a performing party is considered an employee or 
an independent contractor is often followed by the question of whether an agreement is 
constructed with the purpose of taking advantage of the situation at hand and circumvent 
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mandatory legislation. It has been described as a checkpoint where the courts verify the 
conclusion made by the overall assessment.71 If the principal has dictated the terms and 
conditions of the agreement, and a purpose to circumvent mandatory legislation can be 
identified, this is a circumstance that in itself speaks for the labour protection legislation to be 
applied.72 A circumstance that generally speaks against such a purpose is for example that a 
contracting party voluntarily refrains from this protection, while a former employment with the 
principal generally speaks for the opposite.73 
 
In AD 1994 no 66 the issue at hand concerns three men who for more than a decade had been 
performing personal examinations of suspects in criminal cases. An order of personal 
examination is made by the court in the present case and executed through assignments by 
different institutions within the Swedish Prison and Probation Service.  During these years, the 
three men had performed these assignments to such extent that it could be said to represent their 
main source of income. The assignment of personal examination was regulated in detail in 
constitution and the court deemed that the agreement between principal and performing party 
in this case should be considered rudimentary. Furthermore, the court deemed that the terms of 
these assignment, including remuneration, was dictated by the laws and regulations of personal 
examinations, in accordance with constitutional regulation and was not in an agreement 
between principal and performing party. Accordingly, the remuneration was paid by the 
Swedish Court Authority and was set in each individual assignment by the criminal court 
ordering the examination, and had included the option of appealing to a higher court. The 
performing parties had been performing assignments for around 20 different institutions within 
the Swedish Prison and Probation Service, and investigations had shown that they were not at 
the disposal of either of them. They had no obligations to the institutions but could at their own 
choice turn down an assignment. Interestingly, the court does consider the fact that the three 
men had been well-respected as personal examiners within the institutions and that turning 
down an assignment would risk their names losing in currency. This however, was deemed a 
different matter and did not contribute to the employee definition being closer at hand.  
 
After this conclusion, the court considered whether this construction of the relationships 
between the performing parties and the different institutions had been purposefully made in 
order to circumvent the mandatory labour rights legislation. The court noted that a labour 
contract could still be considered an employment relationship if the principals could be deemed 
to take advantage of the situation to circumvent the legislation applicable on an employment 
relationship. However, the conclusion from the investigation did not show anything attesting to 
this thesis, but rather that the three men had made themselves financially dependent on the 
income from these assignments on their own initiative. The background for this initiative, apart 
from interest in the field, was that they had considered that this line of work could result in an 
option for providing a living, given the quantity and intensity of assignments to external 
personal examiners. 
 
There seems to be some circumstances that generally indicate a purpose to circumvent 
mandatory legislation or collective agreement. For instance, this could be the case if a 
performing party has previously been employed by a principal and has subsequently been 
performing similar tasks as an independent contractor. Another example could be if a person, 
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whose company is the contracting party, has a personal obligation to perform work for the 
principal.74 
 
In the cases AD 2012 nr 24 and AD 2005 nr 16, two cases with similar circumstances, the court 
identified a purpose to circumvent mandatory legislation. In AD 2012 nr 24, a reporter had been 
hired as a contractor through her company as a hostess for a radio show. The reporter had 
previously been hired as an employee for shorter periods of time for different assignments. The 
investigation further showed that her previous time limited assignments as an employee had 
been purposefully placed in time in such a manner that her legal right to precedence to an 
employment on an indefinite period had been circumvented. As her previous employments were 
similar to the current assignment, the court found this new definition curious. The court 
concluded that it must be shown that there is a difference in the reporter’s working conditions 
and her position in comparison with previous assignments. The main difference identified in 
the new agreement was that an agreement had been made of a fixed lump-sum, although in 
reality it had been paid monthly by invoice, and was marginally higher than what she would 
have received had she been an employee. Other than this, the court could not conclude that the 
circumstances in the reporter’s assignment were significantly different from what they would 
have been for a regular employee. In AD 2005 nr 16 the circumstances were similar. In this 
case a woman hired as a producer for a TV-show under an independent contractor agreement. 
However, she had had several project employments with the principal previously and there too, 
the court concluded that her working conditions had only changed marginally from what they 
had been before. This construction of the agreement indicated a purpose to circumvent 
mandatory legislation. 
 
In the case presented above, NJA 1996 s. 311 regarding a man who had formed a partner 
company with a construction and installation company, it was concluded that the performing 
party had been at the disposal of his partner company, personally obligated to perform work 
that occurred under the management and control of the partner company. 
 
Bogus/False self-employment 

Within the Swedish labour market, there have been cases of principals demanding performing 
parties to be self-employed and pay their own social fees, even though the tasks performed are 
practically the same as those of the employees. These performing parties are often highly 
dependent on one principal. These types of relationships have become more common in many 
European countries, leading critics to refer to bogus or false self-employment. 75 
 
The labour court in Sweden has proven vigilant when it comes to exposing employers’ attempts 
to circumvent the mandatory legislation by disguising employment relationships as other forms 
of contractual arrangements.76 
 
2.1.12	  The	  courts’	  ruling	  in	  equilibrium	  	  
 
The identification of a purpose to circumvent mandatory legislation is of greater relevance in 
cases where the court is in doubt of how to assess the various circumstances. In the preparatory 
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work to the Swedish Codetermination Act77 and the Swedish Employment Protection Act78, a 
wide application of the notion of employment is identified. It is also stated that the development 
of this widening application should continue and that the courts in doubtful situations should 
be determined to the employee’s advantage. This was echoed in the previously mentioned case 
NJA 1996 s. 311, referring to this principle growing in case law in the last decades. However, 
this type of statement has not been made in the Labour Court in the last decades, nor has this 
type of position taken by the Labour Court been identified that indicates the use of this type of 
in-dubio rule. 79  
 
In the case AD 1983 nr 89, a salesman for a trading company was selling treats that he bought 
from the company and sold in a specific area. In the case, the circumstances seemed to be equal 
in speaking for or against an employment relationship being at hand. For example, the salesman 
had been working with the trading company for a long duration of time and it could be assumed 
that it would have continued indefinitely had a dispute not occurred. Furthermore, the 
salesman’s earnings from this job was his main source of income and he had been performing 
the job personally. On the other hand, the court took note of the fact that the performing party 
had had the freedom to construct his work of selling the treats as he wished, and that there had 
been no specific management or control. The treats had been bought by the salesman who had 
paid the company through invoice before in turn selling them. In addition, he had been free to 
work with other types of sale parallel to the one at hand. 
 
The court discussed the aim of the widespread application of the notion of employment made 
in the preparatory work mentioned above, but could not identify a purpose to circumvent the 
mandatory legislation. Finally, the court noted that neither of the parties had initially intended 
to enter into an employment relationship. When unable to reach a conclusion based on other 
circumstances, this proved to be the decisive factor. 
 
 
2.1.13	  Equal/Dependent	  contractors	  according	  to	  the	  Codetermination	  Act	  	  
In Sweden, there is a so-called middle group of performing parties who do not fulfil the criteria 
for being labelled employees, but are still considered to be in need of additional protection in 
comparison to traditional independent contractors, since they are defined as such, yet in many 
ways function as employees and are often dependent on one main principal. Usually they run 
their business on a small scale and their position is often comparable to an employee in terms 
of financial, social and bargaining possibilities.80  In the Swedish Codetermination Act81, these 
performing parties should be considered employees and accordingly be given the same rights 
as traditional employees when it comes to association, information, bargaining, collective 
action and mediation.82 Normally, if an independent contractor was being represented by a 
union, this would be in breach of the Swedish Competition Act. This law, however, has made 
an exception to agreements between employers and employees, as described in the 
Codetermination Act. This includes individual contracts and contracts between social 
partners.83 
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Examples of these kinds of dependent contractors could be different franchisees, constructional 
or agricultural workers, travelling salesmen and petrol station directors. In the assessment of 
whether a performing party is to be considered a dependent or equal contractor, the same 
circumstances as has been discussed above should be taken into consideration, according to the 
preparatory works of the Swedish Codetermination Act84 and the Employment Protection Act.85  
 
However, this inclusion of a dependent contractor in the Codetermination Act as it was formed 
was made due to concern for a limited coverage of the Act. Since then, the notion of the 
employee has been broadened as seen above, and many consider the special provision of the 
dependent contractor outdated.86 
 
2.1.14	  The	  Swedish	  Model	  and	  the	  purpose	  of	  the	  notion	  of	  employment	  in	  Swedish	  civil	  law	  	  
The Swedish model is a labour market regime that traditionally supports the opinion that the 
government as far as possible should refrain from interfering in the employer-employee 
relationship.87 The notion can be defined as a reflection of the uniqueness of the Swedish social 
model with a foundation in the Swedish social partners’ specific position on the labour market, 
and the equal harmony and understanding between these parties in relying on collective 
agreements, rather than legislation. The general idea is that the social partners negotiate on 
wages and working conditions through central unions and employer representatives, attempting 
to take a broad responsibility for the development of the labour market, and society by 
extension.88 This self-regulation through collective agreement has enabled the relationship to 
be developed, reconsidered and adapted according to new conditions on the labour market, 
whereas legislation would be slower to follow. 89 Furthermore, it could be argued that one of 
the strengths of the Swedish Model is its ability to adapt to different branches and industries. 
 
2.1.14.1	  The	  Freelance	  Agreement	  
As discussed above, the courts take into account the traditional customs and usages in the 
industry when assessing whether a performing party is an employee or an independent 
contractor. This facilitates the adaption of the concept to new situations on the labour market. 
One of the most significant examples of this is the collective agreement known as the Freelance 
Agreement which stipulates the special conditions for journalist and the boundary between 
employee and self-employed is drawn by traditional practice.90 In Section 2 of the Agreement, 
the definition of a freelance worker is a person who “without being employed has journalism 
as their main occupation and by agreement undertakes assignments for one or more companies 
and is normally paid for each assignment.”91 In a “normal” assessment made by the court, it 
would take into consideration the fact that one principal may continuously hire the same 
performing party, provide them with necessary equipment and reimburse for travel costs and 
that this may go on for a longer duration of time. This would most likely lead the court to 
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conclude that an employment is at hand. However, as shown above, the court will take special 
consideration to the traditional customs and usage of the industry.92

 
 
The opportunity in Sweden to develop according to new trends on the labour market and adapt 
collective agreements to different industries has made the model resilient. In accordance with 
these developments, the concept of an employee and the scope of the labour law has been 
widened, and the weight and topicality of the circumstances considered by the court may change 
in accordance with labour market developments. What has previously been considered 
circumstances indicating an employment relationship, is no longer distinctive of how an 
employee performs work, but may just as well be typical of how an independent contractor 
performs their work.  
 
When continuing the development of the labour market, it is important to consider solutions 
that favour predictability, as an inaccurate definition of a performing party made by an 
employer can be costly.93 
 
2.1.15	  The	  concept	  of	  the	  employer	  
Like the notion of the employee, there is no statutory definition of the notion of the employer 
in Swedish law. It has rather been developed in case law, though not the same extent as the 
notion of the employee. An employer is generally a natural or legal person who is bound by a 
contract with another person performing a service under such circumstances constituting an 
employment relationship, or else accommodating a performing party’s achievements.94 
 
 
2.2	  In	  the	  United	  Kingdom	  
 
As described above, The United Kingdom’s legal system is based on the Anglo-Saxon model. 
The system is mainly based on common law, which is to say precedents from the courts rather 
than legislation. In contrast to Swedish case law however, some precedents are binding, and 
some are not, even though they can be considered to have persuasive authority.95 As the 
common law has such a dominant effect on the legal system and precedents are very leading,96 
a continuity can be detected, and precedents and judicial decisions are integrated in the legal 
system in such a way that it can be hard to adapt as society develops, and social conditions may 
have changed since the precedent was made.97 
 
As in Sweden, there is no basic definition of the employment relationship in UK legislation.  
In case law, it has been expressed that it is almost impossible to give a precise definition of the 
employment relationship, even though it is often “easy to recognise a contract of employment 
when you see it”.98 However, in the UK Employment Rights Act 1996 (ERA 1996), definitions 
are made to the notion of a contract of employment, stating that it “means a contract of service 
or apprenticeship, whether expressed or implied, and (if it is expressed) whether oral or in 
writing.”99 The vague the definition made in legislation is considered to have marginal impact, 
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and the existence of a contract of employment is determined through an examination of 
common law.100 
 
2.2.1	  The	  scope	  of	  the	  notion	  or	  ‘worker’	  and	  the	  notion	  of	  ‘employee’	  
An employment relationship in the UK can be between an employer and an employee. 
However, in UK labour law, there is a notion of the ‘employee’ that is distinct from a broader 
category of a ‘worker’. The definition of a worker in the ERA 1996 is  
 

“an individual who has entered into works under (or, where the employment 
has ceased, worked under) (a) a contract of employment or (b) any other 
contract whether express or implied and (if it is express) whether oral or in 
writing, whereby the individual undertakes to do or perform personally any 
work or services for another party to the contract whose status is not by virtue 
of the contract that of a client or customer of any profession or business 
undertaking carried on by the individual.”101 

 
The notion of ‘worker’ has been given a wide definition and includes anyone who personally 
performs work in exchange for remuneration. Accordingly, this includes self-employed or 
independent contractors.102 It should be noted that a distinction is made between a ‘contract for 
service’ and a ‘contract of service’. The former is made between a contractor and a client. For 
example, individuals who sell an end product or a service which does not necessarily consist of 
their own work and do not contract to provide personal service. They are excluded from the 
notion of ‘worker’.103 
 
A narrower notion than that of ‘worker’ is the one of ‘employee’ or ‘wage earner’, which 
assumes that the performing party is subordinate to the principal. The latter might more relevant 
when comparing to the Swedish notion of employee in terms of what protection is provided to 
them, but has a much narrower scope.104 Workers in the UK legislation are included in the 
National Minimum Wage Act 1998 (NMWA), and are thus protected from unauthorized wage 
deductions, though they are excluded from the sections concerning dismissals, which is only 
applicable to employees. Furthermore, the Working Time Regulation 1998 (WTR) and Part 
Time Workers (Prevention of less favourable treatment) Regulation 2000 apply for workers as 
well.  
 
An employee in the ERA 1996 is defined as “an individual who has entered into or works under 
(or, where the employment has ceased, worked under) a contract of employment”.105 An 
employee who is employed under a contract of employment is protected by the above-
mentioned legislation as a worker, but additionally enjoys the protection of the provisions in 
the ERA 1996 pertaining to unfair dismissal protection, redundancy compensation, parental 
rights, minimum notice upon termination and the right to guaranteed payments.106 As the 
definition in legislation is rather vague here too, the scope of the notion of ‘employee’ rests 
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upon the common-law tests developed by the courts.107 The definition of the employee as 
defined in ERA 1996, and the common law following it, is considered the most important one 
in labour law. However, similarly to what has been discussed above, the notion of employee in 
the ERA 1996 cannot be considered a uniform concept applicable to all statues,108 and a court 
case concerning labour law might not pay much heed to a worker’s status in social or security 
law when deciding on their employment law status. 
  
A statement on the difference between the statuses of ‘employee’ or ‘worker’ was made by the 
Court of Appeal in the case Byrne Bros (Formwork) Ltd v Baird and was described as 
following: 
 

Drawing that distinction in any particular case will involve all or most of the 
same considerations as arise in drawing the distinction between a contract of 
service and a contract for services — but with the boundary pushed further in 
the putative worker's favour. It may, for example, be relevant to assess the 
degree of control exercised by the putative employer, the exclusivity of the 
engagement and its typical duration, the method of payment, what equipment 
the putative worker supplies, the level of risk undertaken etc. The basic effect 
of limb (b) is, so to speak, to lower the pass-mark, so that cases which failed 
to reach the mark necessary to qualify for protection as employees might 
nevertheless do so as workers109 

 
UK income taxation and social security legislation divides the labour force into the two 
principal groups of employees and self-employed workers. For an employee, the employer is 
responsible for making relevant tax and social fee deductions, while a self- employed worker 
or independent contractor is responsible for doing so themselves.110 As in Sweden, the primacy 
of facts principle applies in the UK, which means that the parties cannot choose a definition in 
their contract to avoid the impact of social security and tax legislation, but it is the actual 
circumstances in the relationship that is the basis of the definition.111  
 
Furthermore, there is a distinction made within the scope of the notion of self-employed, which 
is described in the case Bates Van Winkelhof v Clyde & Co LLP and another:  

 
“One kind are people who carry out a profession or a business undertaking 
on their own account and enter into contracts with clients or customers to 
provide work or services for them […] the other kind are self-employed 
people who provide their services as part of a profession or business 
undertaking carried on by someone else.” 112 

 
2.3.	  The	  ground	  pillars	  of	  the	  overall	  assessment	  
 
Since the notion of ‘employee’ in UK statutory law does not give much guidance to the content 
of the concept of employment, the courts play a large role in determining this.113 As in Sweden, 
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an overall assessment is made from several factors that are to be considered together, in order 
to determine whether a performing party is an employee or not. A list of circumstances, as can 
be derived from Swedish preparatory work, has not been developed in the UK courts 
however114, and the circumstances assessed are somewhat different, even though similarities 
can be detected. 
 
Some guidance can be gotten from case law that a service contract can be identified in cases 
where the following conditions are fulfilled: 
 
(1) ”The servant agrees that, in consideration of a wage or remuneration, he will provide his 
own work and skill in the performance of some service for his master” 
(2) ”He agrees, expressly or impliedly, that in the performance of that service he will be subject 
to the other’s control in a sufficient degree to make that other master” 
(3) ”The other provisions of the contract are consistent with its being a contract”115 
 
Much like in the Swedish labour law, an obligation of personal performance is assumed for a 
conclusion of employment to be made. Furthermore, it is assumed that this work is performed 
under the management and control of the principal. However, an assessment of further 
provisions in the contract must be consistent with its being a contract.116 In more recent case 
law, several additional circumstances have been considered and common law ‘tests’ are applied 
when assessing the occurrence of an employment relationship.117 These encompass control, 
integration, economic reality and mutuality of obligation.118  
 
2.3.1	  Personal	  work	  duty	  
The criterion of the personal obligation to perform work is taken into consideration in Swedish 
case law. Similarly, in the UK, it is a necessary condition for a contract of employment to exist. 
However, this circumstance is often further investigated in the UK.119 Two main issues have 
become decisive when considering whether this obligation is present in the contract. The first 
issue is whether a performing party has a right to substitute their labour for another performing 
party, the second is whether such a substitution requires approval from a principal.120 
 
In the case Ready Mixed Concrete v. Minister of Pensions and National Insurance121 a driver 
delivering for a company that sold concrete was defined as an independent contractor in the 
agreement. The driver had bought his lorry through a financing agreement with the company. 
He paid his own lorry running costs, but was remunerated for mileage and load. Furthermore, 
he was under the obligation to wear a company uniform, could only use the lorry for purposes 
connected to the company and had painted the lorry in the company colours. He and eight other 
owner drivers had jointly hired a relief truck driver to take over when someone was sick or on 
holiday. However, the company was, according to the contract, entitled to require the driver 
himself to operate the truck, should he not have a valid reason not to. Furthermore, any such 
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reason should be proven and the vacations planned should be done in agreement with the 
company.  
 
In the matter of personal obligation to perform work, this limited right to substitute another to 
do part of the agreed work was not enough to conclude that a personal obligation to perform 
work was not present, as the required valid reason for not performing work and the need to 
provide evidence for this reason was similar to that of an employee.  
 
In the case MacFarlane v. Glasgow City Council,122 the two applicants had been working at a 
recreational sports centres as gymnastic instructors for Glasgow City Council. According to the 
council, the instructors had been self-employed, and the contract stipulated that could they not 
instruct a class, they should arrange for a replacement. However, this substitute was to be 
chosen from a register of other instructors provided by the council. To that extent, the council 
could veto a replacement. The line of reasoning from the Ready Mixed Concrete case was 
echoed with regard to the limited and occasional power of delegation, and the limitation of the 
power of delegation was deemed even more prominent in this case. 
 
In another case, Express & Echo Publications Ltd v. Tanton,123 the contract for a performing 
party defined as an independent contractor stipulated the contractor had a right to, on his own 
expense, substitute himself for “another suitable person to perform the service”. This led the 
court to conclude that an obligation to personally perform the service did not exist, even though 
the applicant argued that this was not the actual case in practical circumstances. In later years 
an increase in employers using standard forms of contracts that are incompatible with employee 
status has been noted,124 this could in part be a result of the decision in Express and Echo.125 In 
the case Staffordshire Sentinel Newspapers Ltd v Potter, the court refers back to the case of 
Express & Echo Publications. It states that the presence of this type of effective substitution 
clause, that had been used in reality, led the court to conclude that a contract of personal service 
was not at hand, as there was an absence of the ”irreducible minimum” of a contract of service, 
which involves a provision of personal service.126 
 
However, in the case Redrow Homes (Yorkshire) Ltd v Buckborough127 the court concluded that 
there was a possibility that if a substitution clause in the contract had never genuinely been 
intended to be effective by the parties, it could be considered a “sham”, although this was not 
true in the case at hand. Such a sham was identified in the case Autoclenz Limited v Belcher 
and others. 128 The claimants in the case were car valeters who had been signed on a sub-
contract basis, and in their contract, substitute clauses were included. However, the substitution 
clause and the right to refuse work described were deemed practically unrealistic, thus personal 
obligation to perform work was concluded. The personal obligation to perform work seems to 
be a fundamental criterion. Should the courts find that this criterion is not fulfilled, the 
additional circumstances in the case is not regarded. 
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2.3.2	  Employer’s	  control	  and	  labour	  management	  
Having determined a presence of personal obligation, the employer’s control over the work 
performed has been described as a “necessary, though not always sufficient, condition of a 
contract of service”.129 The source of the control criterion comes from the traditional 
relationship between the servant and the master defined in a case from 1880.130 However, the 
term ‘servant’ used then is not the same as the modern term ‘employee’, and the relevant criteria 
have since changed.131 In more recent cases, the courts are looking at factors such as the extent 
of actual control over the substance of work done, the method of control, transfer of control and 
the extent of integration into the employing organisation, the powers of appointment, 
suspension and dismissal, and the existence and form of payment of wages, salaries and other 
benefits.132 The criterion of control is contemplated in relation to other circumstances relevant 
to the case, and a clear methodology to asses these factors has not been found in the courts.  
Given this difficulty, the importance attested to the control test has somewhat diminished. 133 
 
In the case Market Investigations Ltd v Minister of Social Security,134 a woman had been hired 
for a series of short term contracts as an interviewer for a market research company. When she 
signed a contract for each individual assignment, she was supplied with the company’s 
“Interviewer guide”, and given detailed instructions on the methods that were to be used in the 
individual assignments. At times, she was asked to attend the company briefing meetings. 
Provided she was finished with the work on a set deadline, she was free to structure her schedule 
as she pleased during the assignment, and was free to work for other principals. The judge in 
the case stated that the company indeed had an extensive right to control how the interviewer 
conducted her work. The fact that the work schedule was left to the discretion of the worker 
was not inconsistent with it being a contract of service. However, the importance of the control 
test was discussed at length in the case, and the judge made a statement saying that: 
 

“No exhaustive list has been compiled and perhaps no exhaustive list can be 
compiled of the considerations which are relevant in determining that 
question, nor can strict rules be laid down as to the relative weight which the 
various considerations should carry in particular cases. The most that can be 
said is that control will no doubt always have to be considered, although it 
can no longer be regarded as the sole determining factor”135 

 
2.3.3	  Organisational	  integration	  	  
Additionally, or alternatively, to the test of control, the courts have approached the definition 
of control in combination with the integration of the performing party in the organisation, and 
thus their subjection to the rules and procedures of the organisation.136 In the case Stevenson, 
Jordan and Harrison v MacDonald and Evans, the Court of Appeal stated that  
 

“one feature which seems to run through the instances is that, under a contract 
of service, a man is employed as part of the business, and his work is done as 
an integral part of the business; whereas, under a contract for services, his 
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work, although done for the business, is not integrated into it but is only 
accessory to it." 137 

 
This test was a response to the difficulties for the courts to apply the control tests uniformly to 
skilled workers.138 As in Sweden, a lack of control can be derived from the fact that the 
performing party is more competent in the area of work performed.139 In the case Beloff v. 
Pressdram Ltd, the court concluded that “the greater the skill required for an employee’s work, 
the less significant is control in determining whether the employee is under a contract of 
service.”140 
 
2.3.4	  Economic	  reality	  
 
The control test and the organisational integration test do in some cases indicate that a 
performing party is indeed an employee. However, it has been less effective when applied to 
performing parties who work for a sub-contractor, as their work can often be seen as integral 
to the sub-contractor’s business, while they are still not considered employees. Furthermore, in 
Market Investigations the fact that the performing party in this case was somewhat autonomous 
in her schedule, and the fact that her assignments were irregular, was not deemed inconsistent 
with a contract of service being at hand. 141 With the developing trend of companies outsourcing 
certain tasks and hiring labour for work not directly linked to the business, the courts have 
developed a test of ‘business or economic reality’, to ascertain whether the performing party is 
performing work on their own account as an entrepreneur, and thus takes their own risk of loss 
or chance of profit.142 This was demonstrated in the case mentioned above. The judge stated 
that the fundamental test to be applied was whether “the person who engaged himself to perform 
these services was performing them as a person in business on his own account”143 
 
The question of whether the performing party is dependent on their principal additionally falls 
under the scope of the economic reality criterion. In Market Investigations Ltd v Minister of 
Social Security, it was held that the interviewer could be an employee for this reason, even 
though she worked part time.  
 
In the case Lane v Shire Roofing Company Oxford Ltd a carpenter had previously worked as a 
self-employed carpenter under contracts for service, but had recently been hired on a regular 
basis by a sub-contractor where workers were paid by assignments.144 In the case at hand, the 
carpenter had been hired for a specific roofing assignment, and in addition to this he was asked 
to perform another assignment on a private house. The company negotiated the price with the 
clients and then offered the carpenter a fee to perform the work. Security equipment was offered 
to the carpenter for performing the work, but he preferred to use his own equipment. When 
performing the assignment, the carpenter fell from the ladder and sustained brain damages. The 
court was to try whether the carpenter was an employee or self-employed, and thus whether the 
company was liable for his injuries or not. The court considered the criterion of the extent of 
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control the employer had over the carpenter, but as he was a highly skilled carpenter, this had 
existed not to a great extent. This fact was deemed not inconsistent with a contract of service. 
The company had provided most of the equipment and offered to provide the carpenter with 
safety equipment. The decisive question in this case seemed to be that the business was clearly 
that of the company, and not of the carpenter, as the business stood the financial risk. The court 
stated that the carpenter was neither an employee nor a specialist sub-contractor, but was nearer 
the former because the business was clearly that of the company. The court noted the perceived 
advantages for both performing party and employer in defining the performing party as self-
employed, but concluded that when it comes to the question of safety at work, there was a 
public interest in recognising the employer-employee relationship when it exists, given the 
responsibilities that the common law and statutes place on the employer.  
 
2.3.5	  Mutuality	  of	  obligation	  
 
An additional test that has been used in the courts is that of mutuality of obligation, consisting 
of the mutual promises of future performance. This has been applied mostly in cases involving 
performing parties hired on casual, short-term or intermittent basis. The mutual obligation 
criterion does not only include the performing party’s obligation to be at the disposal of the 
employer, but also on the employer’s part the commitment to make work available in the future. 
The mutuality of obligation has in some cases been viewed as such an irreducible minimum 
necessary to create a contract of service as that of personal obligation and control and 
management.145 This test has often been applied in cases regarding termination of contracts.146 
The central question has often been whether there has been a ‘global’ or ‘umbrella’ contract 
connecting the separate assignments. 147 In Market Investigations, the fact that the interviewer 
had been hired for several individual assignments was not inconsistent with a contract of 
service.148 
 
In a leading case, O'Kelly v Trusthouse Forte Plc, the applicants had worked as wine waiters 
hired on individual catering assignments by a hotel chain.149 The wine waiters had been on a 
list of performing parties to contact for these catering assignments, and there had been an 
assumption that these wine waiters could be relied upon to offer their services on regular 
intervals and in turn have the insurance of preference in upcoming assignments. If they refused 
work at any given offer, they would be taken off this preferential list. The court considered the 
fact that during the assignments, the work performed was under the control and management 
of the principal and the equipment used was provided by the same.  
The court concluded however that the transactions between the parties had been purely 
commercial for the supply and purchase of services for specific events. There was no obligation 
for the performing parties to provide work and, there was no obligation for the hotel chain to 
provide further work. 
 

“It is freely recognised that the relationship of the respondents to the 
appellants had many of the characteristics of a contract of service. In our view 
the one important ingredient which was missing was mutuality of obligation. 
[…] The respondents were in no different position than any independent 
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contractor who offers his services for a particular purpose or event […] and 
it was by their choice that they made their services available to a single 
customer.”150 

 
This position held by the court has been criticised for putting too much weight on formal 
contractual obligations, rather than the actual relationship between the parties.151  
 
2.3.6	  Other	  factors	  
The criteria listed so far are not necessarily sufficient to determine whether a contract of service 
or employment is in effect. As cited above, the criteria for personal performance and control of 
the principal are followed by the rather vague criterion that “the other provisions of the contract 
are consistent with its being a contract”.152 This leaves the courts to engage in a balancing act, 
with great difficulty in predicting the outcome in each individual case.153 As presented above, 
the courts have applied different tests when dealing with different questions, the mutual 
obligation test used when discussing dismissal protection and the economic reality criterion, 
and the question of whether the work has been performed on the performing party’s own 
account or not when discussing health and safety protection. In addition to this, the somewhat 
harsh and criticised verdict in O'Kelly has contributed to the difficulty for parties to rely on 
earlier decisions in similar cases.154 
 
2.3.7	  Rate	  intensity	  and	  duration	  of	  work	  
 
As in Sweden, the rate, intensity and duration of work does have an impact on the courts 
assessments. In a case where a woman had been hired on a regular basis to assemble shoe parts, 
she was provided with materials and performed the work at home. The company was under no 
obligation to provide her with work and the quantity of the work varied according so seasonal 
changes. The court concluded that usually under these circumstances, where a person carried 
out sporadic work for a company so that a pattern emerged of an occasional week’s work a few 
times a year, this would not be consistent with a contract of employment. However, in the 
present case, the woman had worked on an average five days a week for the past seven years, 
which led the court to conclude that a contract of employment had grown up between the 
parties.155 
 
Unlike in Sweden, the length and regularity even in employment limit the personal scope of 
certain employment rights. The regulation for dismissal protection, excluded dismissals for 
inadmissible reasons such as discrimination of trade union membership, is dependent on one 
year of continuous service.156  
 
2.3.8	  Number	  of	  principals	  
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As in the Sweden, the fact that a performing party has the opportunity to work for another 
principal is not inconsistent with there being a contract of service at hand. In the case Market 
Investigations Ltd v Minister of Social Security, the court stated that: 
  

“It is by no means a necessary incident of a contract of service that the servant 
is prohibited from serving any other employer. Again, there is nothing 
inconsistent with the existence of a contract of service in the master having 
no right to alter the place or area within which the servant has agreed to 
work.”157 

	  
2.3.9	  Remuneration	  
 
The way in which a performing party is remunerated is to some extent considered in the UK 
case law. A regular, fixed sum and the circumstance that a performing party receives holiday 
pay and sick pay, can indicate the likelihood of an employment relationship, tough it seems to 
have little impact on the overall assessment.158 In the case O'Kelly, the applicants had been 
holiday pay or an incentive bonus calculated by reference to past services. The court included 
it in the list of factors considered to be consistent with a contract of employment, but did not 
put any emphasis on the fact. However, the fact that they did not receive sick pay, were not 
included in the staff pension scheme and did receive other benefits accorded to established 
employees was not deemed inconsistent with a contract of employment.159 
 
2.3.10	  Equipment	  
 
The question of the provision of equipment, materials and tools somewhat falls under the 
criteria of the economic reality mentioned above. If the provision of equipment falls on the 
performing party to provide, this is indicative of them not being an employee.160 The criteria 
does not seem to be decisive, but nonetheless indicative of a contract of employment. 161 

2.3.11	  Industry	  specific	  practises	  and	  customs	  
 
As in Sweden, the UK courts may take into consideration the practice in the industry to classify 
a certain type of worker as an employee or an independent contractor.162 In O'Kelly it was stated 
however, that the general practice in the industry was “a factor, although not a particularly 
important factor, which the Industrial Tribunal were entitled to consider as part of the 
background against which the parties regulated their relationship.”163 
 
2.3.12	  Mandatory	  nature	  of	  the	  concept	  of	  employment	  
 
As in Sweden, the regulations regarding employment and worker protection is mandatory as 
the principle of primacy of facts exists. This means that the definition of a performing party in 
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a contract has to be in line with the characteristics of the actual relationship post contract. 
Contrary to in Sweden, however, the definition can be the decisive factor in some cases. In 
Massey v. Crown Life Insurance, a man had worked as a manager for an insurance company as 
an employee for two years, with the company paying him wage, deducting tax before paying 
him, and including a pension scheme.  
 
On his own accord, he had thereafter agreed with the company to be hired as self-employed 
instead, for more advantageous tax deductions. The work he performed was almost identical to 
what they had been before, though he ceased to be a member of the company's pension scheme, 
and the pension contributions he had made under the previous agreement were returned to him. 
Two years after this, the man was dismissed and thus claimed unfair dismissal. The court 
discussed shortly whether the man had actually been working under a contract of service before 
the change in contract, but argued that a definition of commission agent was closer at hand as 
he was paid on commission and was free to perform work for others. This is not discussed 
further, but it is stated that: 
 

“In the present case there is a perfectly genuine agreement entered into at the 
instance of Mr. Massey on the footing that he is self-employed. He gets the 
benefit of it by avoiding tax deductions and getting his pension contributions 
returned. I do not see that he can come along afterwards and say it is 
something else in order to claim that he has been unfairly dismissed. Having 
made his bed as being self-employed, he must lie on it. He is not under a 
contract of service.”164 

 
2.3.13	  Circumvention	  of	  mandatory	  legislation	  
 
In Autoclenz165, the claimants were car valeters who had been signed on a sub-contract basis. 
Mr. Huntington, one of the car valeters, had previously had a contract stating that he was a sub-
contractor. This contract had not, however, had a substitute clause, nor had it stated that Mr. 
Huntington was not obliged to perform work or that Autoclenz was not obliged to provide him 
with work. These clauses were subsequently added in contracts between the parties. The court 
concluded however, that it had been clear that Mr. Huntington and the other car valeters would 
not have been provided work had they not signed these contracts, and that they had had no input 
into the negotiations of the terms. 
 
Mr. Huntington had been working on an almost full time basis with the company for several 
years. The work was required to be performed in accordance with detailed instructions set by 
the principal. The valeters rendered weekly invoices which were calculated and prepared 
by Autoclenz, being generated by Autoclenz at head office based on the information provided 
by the valeters. The valeters undertook responsibility for payment of tax and national insurance. 
The provision of equipment had varied. At one point Autoclenz had provided all materials, but 
had later charged the valeters 5 % which was contained in separate invoices.  
 
The court held a line of reasoning regarding the possibility of the contract being a sham. The 
court focused mainly on the rights in the contracts to refuse work or to work for someone else, 
and the substitution clause’s practical application. The court found that the work could not have 
been performed without the understanding that the valeters could be relied upon to turn up and 
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perform the work that was provided. Furthermore, the provisions in the contract stating that 
there was no obligation on Autoclenz to provide work was deemed wholly inconsistent with 
the facts in the case, as the valeters were expected to turn up each day and there had been a 
requirement for valeters to notify Autoclenz in advance if they were not available. As 
mentioned above, the substitution clause was deemed to be an unrealistic possibility. 
 

“Accordingly, I find that the claimants entered into contracts under which 
they provided personal service, where there were mutual obligations, namely 
the provision of work in return for money, that these obligations placed the 
contracts within the employment field and that the degree of control exercised 
by Autoclenz in the way that those contracts were performed placed them in 
the category of contracts of employment.” 

 
Furthermore, while conducting this discussion in the case, the court refers to an earlier 
judgement in Consistent Group Ltd v Kalwak166 and quotes: 
 

”The concern to which tribunals must be alive is that armies of lawyers will 
simply place substitution clauses, or clauses denying any obligation to accept 
or provide work, in employment contracts, as a matter of form, even where 
such terms do not begin to reflect the real relationship. Peter Gibson LJ was 
alive to the problem. He said this ‘Of course, it is important that the industrial 
tribunal should be alert in this area of the law to look at the reality of any 
obligations. If the obligation is a sham it will want to say so.” 

 
This shows that the courts are attentive to the possibility of circumvention of mandatory 
legislation and sees to the protection of the performing party. In the case at hand, they also took 
into consideration the negotiating position that the performing parties had had. 
 
2.3.14	  The	  concept	  of	  the	  employer	  
The definition of the employer is, as with employee, not established fully in in common law. 
The focus lies on identifying the employee working under a contract of employment, and the 
employer is defined principally through the relationship with the employee and the 
jurisprudential definition has not been developed to the same extent as the definition of the 
employee.167 Prassl has identified certain indicators as a means of identifying the employer, 
drawing parallels of what constitutes an employee and identifying these following functions: 
 

-   “Inception and termination of the contract of employment: this category includes all 
powers of the employer over the very existence of its relationship with the employee. 

-   Receiving labour and its fruits: duties owed by the employee to the employer, 
specifically to provide his or her labour and the results thereof, as well as rights 
incidental to it. 

-   Providing work and pay: the employer’s obligations towards its employees. 
-   Managing the enterprise-internal market: coordination through control over all factors 

of production. 
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-   Managing the enterprise-external market: undertaking economic activity in return for 
potential profit, whilst also being exposed to any losses that may result from the 
enterprise.”1685 

2.3.16	  Mr	  Y	  Aslam,	  Mr	  J	  Farrar	  and	  Others	  v	  Uber	  Employment	  Tribunal	  
 
One of the more interesting cases regarding this particular thesis is the case of Mr Y Aslam, Mr 
J Farrar and Others v Uber. For the purpose of giving the reader of this thesis a better 
background of the issues at hand, the resume of this case will be presented after the third chapter 
regarding the concept of crowdsourcing and the different crowdsourcing platforms. 
 
 
2.4	  Comparison	  
 
In comparing the concepts of employee and worker in Sweden and the United Kingdom, there 
are a lot of similarities in how the courts reason. Both countries’ courts use a multi-factor test 
to make an overall assessment of whether a performing party is an employee, or a worker or 
self-employed/independent contractor. The Swedish notion of the employee has been 
developed to be very broad and inclusive. This has been attributed to the fact that no single 
factor considered is a necessary prerequisite for the performing party to be considered an 
employee, but rather an overall assessment is made. The UK notion of employee however, is 
considered very narrow, and a broadening of the language has been necessary to implement 
certain EU directives.169 When comparing the two countries it is closer at hand to compare the 
broadness of the notion of employee in Sweden with the notion of worker in the UK.170 
 
2.4.1	  Personal	  work	  duty	  
In the UK, the obligation to perform work personally and, in some cases, the mutuality of 
obligation, has been named to be an irreducible minimum for a contract of service to be at hand, 
and thus if the performing party is to be considered as a worker as well. Without the criteria of 
personal obligation to perform work, the rest of the factors are considered unnecessary to assess.  
However, even if it has not been explicitly stated in jurisprudence, this circumstance is a 
necessary condition for an employee in Sweden as well. 171 
 
2.4.2	  Rate,	  intensity	  and	  duration	  of	  work	  	  
The duration of a performing party’s work for the same principal does have some importance 
in both Sweden and the United Kingdom. In the case Airfix Footwear Ltd. v. Cope, the fact that 
a woman had worked for the same principal for seven years was considered to indicate that she 
was indeed an employee.172 In Sweden, this seems to be an important factor in cases where a 
longer duration of work is considered unusual.  
 

                                                
168 Jeremias Prassl, The Concept of the Employer (Oxford University Press 2015) 32 ff.  
169 Engblom, ‘Self-employment and the Personal Scope of Labour Law Comparative Lessons from France, Italy, 
Sweden, the United Kingdom and the United States’ (n 34) 210. 
170 Engblom, ’Viktiga lärdomar om Uber, plattformsekonomin och arbetsrätten’ (Engblom 2016) 
http://www.utredarna.nu/samuelengblom/2016/10/30/viktiga-lardomar-om-uber-och-arbetsratten/, last accessed 
2017-05-21. 
171 Engblom, ‘Self-employment and the Personal Scope of Labour Law Comparative Lessons from France, Italy, 
Sweden, the United Kingdom and the United States’ (n 34) 207. 
172 [1978] ICR 1210. 
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2.4.3	  Number	  of	  principals	  
In neither of the countries, the fact that the performing party is able to perform work for another 
party is deemed inconsistent with them being an employee. However, a prohibition or 
impediment to do so might does indicate that the performing party is an employee. 
 
2.4.4	  Employers	  control	  and	  labour	  management	  	  
In Sweden, one of the main factors indicating that the performing party is an employee is 
whether they are at the disposal of the principal for occurring tasks, and thus subject to specific 
orders or control as to how work is performed, the working time, or the place of work. In the 
UK, this is of paramount importance in regarding the performing party an employee or not. The 
more control issued by the principal, the more likely it is for the court to consider them an 
employee. In the UK, the test of integration of the worker into the organisation of the employer 
is crucial for determining this. Engblom has identified the integration test as a fairly generous 
one.173As with the obligation to perform work personally, subordination is a necessary factor, 
but not solely sufficient to be considered an employee. In both countries, the skill required of 
the worker is considered. The more skilled the worker, the less control is needed, but the 
performing party can still be considered an employee.  
 
2.4.5	  Remuneration	  
In Sweden, the fact that a performing party is paid, at least in part, a set fee or some form of 
guaranteed salary, as well as them being reimburse for expenses, are clear indicators that they 
are an employee. In the UK, the type of remuneration has become a factor that seems to have 
little impact, but the mutuality of obligation test does consider the fact that the performing party 
is obligated to perform work, and the principal is obligated to remunerate the performing party. 
Furthermore, the UK courts consider the performing party’s opportunity for profit and the risk 
of loss as an indicator. If this opportunity or risk lies with the performing party, it is less likely 
that they will be considered an employee. 
 
2.4.6	  Equipment	  
In Sweden, the fact that a performing party is using the equipment of the principal is an 
important factor to be taken into consideration when doing an overall assessment of the status 
of the performing party. On the contrary, the fact that they are not using equipment does not 
necessarily indicate that they are not employees, as the factor has lost some of its relevance 
with the technological development and the fact that the only equipment needed in some cases 
is a laptop. In the UK, the question of the provision equipment is regarded in many cases, but 
does not seem to be decisive. 
	  
2.4.7	  Industry	  specific	  practises	  and	  customs	  
In Sweden, the specific practices and customs are very decisive when regarding the concept of 
employment and self-employment. As the social partners can come to agreements on a central 
level, these agreements are very much regarded, since the parties of the agreement are 
considered equal, and the protection of the performing parties has been regarded when adapting 
the regulations in the industry. In the UK, the collective agreements do not have such power, 
and regard to specific industry customs is not given to the same extent.  
 

                                                
173 Engblom, ‘Self-employment and the Personal Scope of Labour Law Comparative Lessons from France, Italy, 
Sweden, the United Kingdom and the United States’ (n 34) 210. 
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2.4.8	  Dependency,	  the	  social	  and	  economic	  criteria	  
The economic criteria and to what extent the performing party is dependent on a single principal 
is an important factor to take into consideration in Sweden. If a working relationship is of a 
more lasting character and the performing party is hindered by contract or by practical 
consequence to work for another, the performing party might be considered to economically 
dependent on the principal. In the UK, the economic dependence criterion can be seen as a 
necessary to establish the definition of an employee. The mutuality of obligation test does 
consider whether the performing party is dependent on one single principal to obtain work, but 
at the same time, if used as a necessary criterion, the factor of economic dependence can serve 
to restrict the reach of the concept of employee, as seen in the case O'Kelly v Trusthouse 
regarding the wine waiters.174 
  

                                                
174 O'Kelly (n 149). 
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3. Crowdsourcing 
 
3.1	  The	  concept	  of	  crowdsourcing	  
 
The concept of crowdsourcing is simple, yet unique in its vastness. Via a technological 
platform, such as a website or a smartphone application, you can access a virtual pool of 
workers, a crowd, that are instantly available. With the click of a button, you can locate a 
personal driver, a handyman or a clerk. Or rather, a worker can locate your need and undertake 
the task needed.  It is described as a transaction between peers, and the companies enabling 
these transactions act as brokers between peers.175 The platforms act as matchmakers between 
demand and supply.  
 
In the gig economy, two types of labour dimensions can be distinguished.176 Crowdwork 
consists of tasks mainly performed on an online digital platform.177 Tasks can be accessed and 
completed from remote places and can connect peers on a global scale.178 The task that would 
traditionally be delegated to a specific employee, is now distributed over a larger pool of virtual 
workers.179 A larger task is usually divided up into smaller subtasks that are often simple and 
monotonous. These tasks are carried out separately and generally appear in high volume with 
low compensation.180 Platforms such as Amazon Mechanical Turk or Crowdflower allows 
clients to upload a “HIT”, a Human Intelligence Task, that they want executed. This HIT could 
consist of identifying and tagging objects in a video or a photo, providing survey feedback or 
writing short reviews of products or websites.181  
 
Performing parties can also be requested to do a simple project such as designing a simple 
website or building a database, or more complex projects such as building the backend of a 
complicated interactive website or designing a patentable product. The latter often offers a 
greater remuneration, but is rarer.182 There are platforms that launch competitions, for example 
to generate a slogan or a logo. Performing parties may post their contributions, but only the 
ones chosen are paid for their work.183 In crowdwork the performing party is anonymous and 
there is rarely any contact between the client and the performing party.184 
 

                                                
175 European Parliamentary Research Service, Interesting reads from the European Parliamentary Research 
Service ((European Parliament 2014) 33. 
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177 The term crowdwork is in many cases used to describe the concept of crowdsourcing and as an umbrella 
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See also De Stefano (n 176) 2. 
178 De Stefano (n 176). 
179 Eurofound, New forms of employment (Publications of the European Union 2015) 
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accessed 2017-05-21, 107. 
180 Alek Felstiner, ‘Working the Crowd: Employment and Labor Law in the Crowdsourcing Industry (2011) 
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182 Ibid, 150 
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accessed 2017-05-21, 10.  
184 Eurofound (n 179) 109. 
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The other labour dimension in the gig economy is work on demand via apps/internet. The 
connection between peers is still made online. But the service requested is one that must be 
performed locally and in person. In these businesses, the platforms normally intervene in setting 
minimum quality standards of service and in the selection and management of the workforce.185 
Uber, for example, uses its platform service to connect a client with a driver who performs the 
service requested. When the service is provided, the client pays via the app and can rate their 
customer experience. One of the common denominators for these crowdsourcing variants is the 
“enabling role of technology and the common business model”.186  
 
Review and rating mechanisms have been created in most of these platforms, so that a 
transaction can be evaluated in order to build and create trust between peers in the gig economy. 
This impacts the parties’ possibility to be desirable as cooperation partners in the future, for 
other parties.187 
 
3.2	  The	  development	  of	  crowdsourcing	  in	  Sweden	  and	  the	  United	  Kingdom	  
 
Since the beginning of the 21th century and up until today, the sharing economy has been on 
the rise. The consulting firm PWC has estimated that by the year 2025 the sharing economy 
will have a global revenue of over 335 billion US dollars, whereof 120 billion dollars is 
estimated to come from service enabling platforms. As seen in the total world economy, this is 
not a large number, but the estimate should be seen as conservative.  
 
In Sweden, a survey was conducted in March, 2016 by the Foundation for European Progressive 
studies (FEPS) and UNI Europa. The Swedish union for white collar workers and academic 
professionals in the private sector, Unionen, was a co-sponsor.  The purpose of the survey was 
to investigate the “size of Sweden’s gig-economy”. The survey found that 12% of working 
Swedes, age 16-65, are working in the gig economy and about 24 % are using these platforms 
to try and find work.188 Out of these 12 %, or 737,000 people, around a quarter state that this 
type of work constitutes their main source of income. According to the survey, 82% of 
performing parties are looking for work which they can do online. At the same time, 62 % say 
they are looking for work on demand locally such as cleaning, carpentry or gardening, while 
35% state that they are looking for work as drivers via Uber, for example.189 This shows that 
workers are willing to perform different types of work and according to the survey, “the picture 
that emerges is of people piecing together a livelihood from a range of different tasks”.190 
Though the rate of people working in the gig economy in Sweden is rather low at the moment, 
the rate of the growth of the gig economy at large indicates that the business will continue to 
grow in Sweden as well as in other countries. 191 
 
In the United Kingdom, the same survey was conducted, and it was found that 21 % of working 
citizens are working in the gig economy, and that out of these 21 %, or 9,000 000 people, over 
a third state that this type of work is their main source of income. Similar to Sweden, workers 
                                                
185 De Stefano (n 176) 3. 
186 Antonio Aloisi, ‘Commoditized workers. Case Study Research on Labour Law Issues Arising from a Set of 
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188 Ursula Huws and Simon Joyce, Size of Swedens ‘Gig Economy’ revealed for the first time, (Foundation for 
European Progressive Studies UNI Europa 2016) http://www.feps-europe.eu/assets/3f853cec-1358-4fb4-9552-
274b55e05ecf/crowd-working-survey-swedenpdf.pdf last accessed 2017-05-21, 1.   
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190 Ibid, 3 
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in the gig economy in the United Kingdom are willing to perform different types of work and 
65 % say that they are registered in more than one platform at the same time.192 
 
In line with the United Kingdom’s aim at being the world’s leading sharing economy,193 Debbie 
Wosscow194 has taken on the task of assessing the social and economic potential of sharing 
economy in the United Kingdom, by request of Business Minister Matthew Hancock.195 
Wosscows report and assessments focus on the platforms that enable sharing, rather than work. 
For example, people renting out their spare rooms via Airbnb, renting their spare parking space 
via JustPark, renting out their car via easyCar Club or sharing a ride to work. Wosscow paints 
the picture of sharing economy as a very positive opportunity for people to earn extra money 
and to share their unused assets, and for clients to save money by for example carpooling instead 
of taking a taxi. Wosscow briefly addresses the issue of the employment status of performing 
parties in the sharing economy, referring to a government launch to review the legislation 
around employment status.196 Wosscow makes a general statement that the task-sharing 
companies passively match freelancers offering their services to people who want them. The 
platforms that play a more active role in directing the nature of the work performed, such as 
Uber, is not mentioned. Her recommendation is that: 
 

“The government should make clear the legal status and responsibilities of 
task-sharing platforms. In particular, it should be detailed that platforms 
which play a passive role in matching users (where there is no human 
intervention by the platform) are neither employment businesses nor 
employment agencies, but instead are a new form of service with lighter 
regulatory needs.”197 

 
On the other hand, Wosscow gives as an example Ahmed, the cleaner at Hassle.com, explaining 
that through hard work and determination he has built up a base of regular clients. He works 40 
hours per week, according to the study, and travels all over London to his customers’ homes.  
 

“When he first started working for Hassle.com he didn’t sleep some nights 
waiting for text alerts for new jobs to come in. He says: ‘My phone didn’t 
leave my hand as I wanted to be the first to get the work.’”198 

 
Wosscow brings up Ahmed as an example of entrepreneurship, not further discussing the issues 
of travel expenses, the fact that Ahmed did not sleep some nights waiting for work, or other 
types of security that Ahmed lacks when he is ill or injured for example. 
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3.3	  Crowdsourcing	  platforms	  
Major companies in the on-demand economy 

To better understand the differences in operation and concept of the companies in the gig 
economy, a compilation of brief summaries will be made regarding different types of 
crowdsourcing companies and how they operate. Considering the continuous and rapid growth 
of the gig economy, the reluctance of certain platforms to disclose data, and performing parties 
often being active on several platforms at the same time, an estimation of the spread and 
workforce of the different platforms is difficult to make.199 The chart below is from late 2015, 
which in some cases constitutes a recent update, but in the gig economy, these numbers will 
have changed considerably and the numbers can be assumed to have a short expiration date.200 
Some platforms only operating in the United States have been removed and others have been 
added to widen the range of different types of crowdsourcing and to match the development 
specifically in Sweden and United Kingdom. This is not a complete mapping of all companies 
active in the gig economy, but rather a selection to exemplify how these companies operate in 
regards to their performing parties. 
 
Name Field Size of 

workforce 
Operating Areas 

Uber  Transportation 160,000* International 
Taskrabbit Home service 30,000* International 
Care.com Home service 6,600,000* International 
Foodora Food delivery Unknown International 
Amazon 
Mechanical 
Turk 

Crowdwork 500,000* International 

Crowdflower Crowdwork 5,000,000*  International 
OneSpace 
(formerly 
Crowdsource) 

Crowdwork 8,000,000* International 

Clickworker Crowdwork 800,000201 International 
UpWork Crowdwork 10,000,000 

202 
International 

Pillar 
(formerly 
CoContest) 

Crowdwork 25,000 203 International 

*204 
3.3.1.	  Work	  on	  demand	  via	  apps/internet	  
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3.3.1.1	  Driving	  	  
Uber is perhaps the best-known company in the gig economy. As of early 2017, the company 
operates in 562 cities in 78 countries.205 Uber is a platform that mainly enables transportation 
for clients, and is regarded as a low to medium skilled work platform.206 Via the Uber app, a 
client can create a personal account and enter where they wish to travel, using a GPS to pinpoint 
the drivers position. 207 Within minutes, a driver can accept to take the assignment and turns up 
at the client’s location. The driver is not informed of the destination before accepting the ride.208 
Despite Uber’s success as a world leading “taxi” company, it does not have any employed 
drivers or own any cars. A person wishing to be a driver must sign up as an “Uber Partner” and 
provide their own car. This gives Uber a competitive advantage as administrative and other 
fixed costs are significantly reduced.209 In applying, the driving license and vehicle registration 
and insurance must be provided. Other requirements include that drivers have to be above 
minimum age, have a legal right to drive in the country, and to watch a short introduction video. 
A background check is performed, where driving history and criminal record is audited.210 It 
has been argued that the background check conducted is of a “lighter” nature and that the issue 
is not taken seriously, as some Uber drivers have “slipped through the net.” 211 
 
After a ride has been completed the client can rate the ride, and by extension the driver, with a 
1 to 5 star rating system via the app. If the average rating of a driver falls below 4.5 stars, the 
driver loses access to the Uber application.212 It has been argued that this system suggests 
employer-like control over Uber drivers, and that Uber can use the system to enforce 
specifically desired behaviour with the drivers. 213 Drivers may choose for themselves when to 
log on to the app. To ensure that the demand for cars is filled, Uber uses a price surge 
mechanism, which means that the price for clients increases with increased demand in a certain 
geographical area. This creates an incitement for drivers to enter the market and meet the 
demand.214 The price is determined and fixed trough the app, and is non-negotiable for drivers. 
215 Additionally, Uber can decide to lower prices for clients to meet reduced power of purchase 
for a specific period. This occurred after the Christmas and New Year’s Holiday in 2016, when 
Uber lowered their rates by 15 %, causing an outbreak of protests and strikes among Uber 
drivers.216 
When the clients pay for their ride, they enter into a contractual agreement and the transaction 
occurs between the client and Uber, not with the driver.217 Uber charges a 20-30 % commission 
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for each ride. 218 In the United Kingdom, a parallel company has been developed, offering new 
and existing “partner drivers” help with purchasing or renting a car at an advantageous cost and 
giving information on insurance219 claiming that 
 

“The Marketplace enables Uber partner-drivers, who are independent 
contractors […] to be eligible to receive certain products, services and/or 
discounts provided by third parties […] Neither use of the Marketplace nor 
anything on this website shall be deemed to establish and employee/employer 
relationship between any of the following parties: Uber, the Driver or website 
user.” 220 

 

3.3.1.2	  Home	  service	  
Taskrabbit is a platform connecting peers for different kinds of home service, such as house 
cleaning, assembling furniture, grocery shopping or moving. It is considered to be a platform 
for low and medium skilled work on demand221 and has become known as the Ebay for real 
world labour222 or the Uber for everything.223 The design of the platform is that of an “auction 
site” where clients post tasks and potential performing parties (rabbits) bid on them, though 
background checks are made on the performing parties.224 The client pays performing parties 
by the hour and the platform charges a fee from the client of circa 15 %.225 The platform does 
not interfere with the classification of the relationship between client and performing party, 
transferring the liability of a wrongful classification of a performing party to the parties. 226 
 
Taskrabbit requires performing parties to indicate when and where they will be available for 
work and for which types of work. Based on these indications, the performing parties are 
required to accept at least 75 % of offers, and complete at least 85 % of tasks accepted. 
Furthermore, they are required to respond within 30 minutes in 85 % of the cases. Failure to 
comply with these requirements results in the performing party not being included in search 
results and receive more offers.227 TaskRabbit in the United States have started to offer 
independent contractors access to discounted health insurance and accounting systems,228 and 
following litigation concerning the classification of workers, it has introduced a wage floor so 
that performing parties can not earn less than $12.80 an hour, which is higher than any state set 
minimum wage in the United States 229 
 
Other home services platforms include Care.com, which in some cases require specific or 
somewhat higher skills. The platform advertises that they offer childcare, elderly care, animal 
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care or house and gardening tasks.230 Users are allowed to upload a profile stating what kind of 
qualifications and skills they possess and what they want to offer in terms of service and 
availability. “Care seekers” register an ad specifying what service they need and the minimum 
qualifications required from a performing party.231 As a “care seeker” enters what kind of 
service they want provided, profiles appear on performing parties that match their requirements, 
showing ratings from previous “care seekers” on the respective profiles.232 Performing parties 
can search for ads from “care seekers” and apply, although no previous comments or ratings on 
“care seekers” seem to be available for performing parties beforehand.233 On matching, the 
parties can discuss the scope and details of the service required.  
 
Care.com state on their home page that they are solely an online venue enabling matching 
between “care seekers” and “care providers”. They do not seem to actively match parties 
together, nor do they seem to ask of performing parties specific skills, instead leaving this up 
to the “care seekers” to specify.234 On the site adapted to the United Kingdom, a specific section 
is devoted to links to government sites explaining regulations regarding “care seekers” being 
considered employers, both for “care seekers”235 and for performing parties.236 The site urges 
both “care seekers” and performing parties to write a contract specifying the job details and 
seemingly actually enabling employment.237 On the Swedish adapted site, no similar 
recommendations are given. 238 
 
3.3.1.3	  Delivery	  
Among other platforms, Foodora and UberEats offer a food delivery service to a chosen address 
from different restaurants in the selected city with whom they have a cooperation. The order is 
placed via the platform app and the food is delivered via bike or car. 239 Like Uber or Taskrabbit, 
the performing parties of Uber Eats are referred to as couriers, freelancers or independent 
contractors, being paid for tasks performed and not by the hour.    
Foodora differs from the other crowdsourcing companies by the fact that most of their delivery 
couriers are in fact employees, with an hourly rate.240 However, employment contracts are by 
the month and Foodora241 have freelancing deliverers as well, working for remuneration per 
task performed.242  
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Qualifications for delivering food for Uber Eats is, as with Uber, that the performing party 
provides their own car with insurance and a valid driver’s license. Furthermore, they need one 
year of driving experience and being able to lift around 14 kg. Background checks do not seem 
to be made.243 Upon asking to be a delivering partner on UberEats website, one is redirected to 
the Uber website to sign up, indicating that the terms and conditions are the same for an 
UberEats deliverer as they are for an Uber driver. UberEats and Foodora do not seem to require 
rating the deliverers as with other crowdsourcing platforms.244 The qualifications asked of 
Foodora deliverers are that the fulfil the age requirement and own their own bikes, however 
they also make requirements on availability and servicemindedness. UberEats advertises a free 
schedule, giving the drivers the opportunity to work whenever it suits them.245 Given the 
requirements, this indicates that these tasks should be considered low skilled. 
 
3.3.2	  Crowdwork	  
The fact that crowdwork can be executed from a distance has led to a work force explosion on 
a global scale. Among the giants of crowdwork companies246, they host millions of performing 
parties respectively.247  
 
3.3.2.1	  Low	  skilled	  crowdwork	  
Among the largest companies presented above, a majority act in the field of low skilled 
microtask platforms where most transactions are in the form of peer-to-business.248 These 
include Amazon Mechanical Turk, Clickworker, Crowdflower and OneSpace. On Amazon 
Mechanical Turk, a majority or workers are from The United States and India, with only 20 % 
from other countries. 249 The majority of the Clickworker work force is from Europe, mainly 
from Germany, with around 30 % working from the United States.250 The work force population 
of crowdworkers is generally quite young. On Clickworker the average age is between 22 and 
40 and around half of Amazon Mechanical Turk workers are around 35 or younger.251 
Performing parties are classified as independent contractors and are referred to as Turkers, 
Contributors,252 Clickworkers,253 or Freelancers254 
 

Clients of these crowdwork platforms vary from large companies such as Facebook, Google, 
Ebay, Honda and Twitter among others,255 to small businesses or start-ups, and individual 
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academics in need of a large amount of input in a short time, for example for a survey. They 
are referred to as Requesters, Clients etc.256  Clients turn to crowdwork platforms because large 
quantities of content can be created in a short time. The workforce is flexible and costs 
otherwise dedicated to in-house recruitment and employment can be avoided. As it can be 
spread globally, there is access to performing parties with different language skills and cultural 
backgrounds.257 Clients can for instance ask the crowd to search their social network website 
for content deemed inappropriate, metadata tagging and character recognition, transcribing or 
translating, give feedback on surveys or testing websites.258  
 
 
On Amazon Mechanical Turk, clients provide relevant information for the task, set the price 
and estimate the time needed to complete the task.259 Amazon Mechanical Turk charges 10 % 
of the fee from the client. 260 On Clickworker and Crowdflower, both the client and the platform 
can post the task.261 Clickworker, Crowdflower and OneSpace seem to take a more involved 
role in the tasks in terms of discussing the order and the option with the clients, and taking it 
upon themselves to divide the project into microtasks and to provide quality assurance.262 In 
some cases they seem to set the price for these services, indicating that the remuneration is 
coming from them, and not from the clients. 263 On Amazon Mechanical Turk and Clickworker, 
the platform acts as an intermediary between the client and the performing party, who lack the 
option to communicate directly. This renders the performing parties anonymous to the 
clients.264   
 
Performing parties of Clickworker must go through test and trainings to be allowed to perform 
the task they have indicated that they are qualified for. Work samples have to be submitted, 
which are then rated, and tasks that match their score are presented to them.265 When tasks are 
posted on the site, performing parties may offer to do them, but they need to be accepted by the 
platform.266 After performing a task for a client, the results submitted are evaluated and 
additional training can be requested if a performing party wishes to reach the “expert level”.267 
OneSpace and Crowdflower use tests to ensure the qualifications of their performing parties. If 
you pass sufficiently difficult tests, you are allowed to be classified as a “skilled contributor”, 
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gaining access to more and better paid tasks.268 However, Crowdflower reserves the right to 
create, edit or revoke qualifications listed, without having to give a reason.269 On Amazon 
Mechanical Turk there is a possibility to for a client to make demands regarding the skills of 
the performing parties, which means that if a performing party wants to perform a task, they 
might be asked to answer a set of questions or have a prior success in similar tasks before.270  
 
The impact of ratings and approved work is harsh, as a bad rating will directly affect the 
likelihood of being offered new assignments.271 On Amazon Mechanical Turk, when a task has 
been performed, the client reviews the result and determines whether it is satisfactory. If it is, 
remuneration is payed to the performing parties. If the client considers the result not 
satisfactory, however, the client can refuse to pay the fee, although still keeping the work 
submitted. The client does not need to motivate this decision.272 Nor is the performing party 
given the chance to correct the error.273 The ratings are measured by how much work has been 
approved, not how many assignments have actually been finished.274 On Clickworker, if a task 
has been submitted, Clickworker will perform a quality check and the claim that “if the job is 
rejected it will usually be returned with instructions for corrections”275. However, if a task is 
not performed within the set time limit, the task is not approved, and the performing party will 
have wasted their time.276 Crowdflower does not seem to give performing parties the right to 
correct their work, nor have to offer a reason for rejecting work. 277 
 
On neither of these platform is a schedule set for when and how long a performing party must 
work. It is explicitly stated that there is no obligation for performing parties to perform or 
complete tasks via the platforms.278  
 
3.3.2.2	  High-‐skilled	  crowdwork	  
	  	  
Another aspect of crowdwork are the platforms that distribute tasks that require higher skills.279  
One example is Upwork, which is one of the largest crowdwork platforms with twelve million 
registered freelancers280 from all around the world, but mainly in the United States and 
Europe.281  
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Upwork advertise their platform to clients with the slogan “Hire and work with top-rated 
freelancers”.282 Performing parties create a profile and upload their CV and profile picture.283 
The types of tasks that performing parties can perform range from middle skilled work such as 
transcriptions, translations, and administrative work to more highly skilled work such as web 
and software development or design. 284 
 
Clients, called employers, create tasks that they want executed with a description of the nature 
of the work and the skills required to do it. The platform is then actively reviewing the task, 
and then posts it on the website. Performing parties can actively search the site for tasks 
corresponding with their qualifications and can apply for a task that they find interesting. 
Information about the client is included in the post, such as number of past tasks and average 
rate paid.285 The matching can be reversed, so that a client can search for performing parties 
with the right qualifications. On the performing parties’ profiles, their work history is included, 
such as number of bids offered, number of hours worked, and feedback and rating from previous 
clients. The client can then send a recruiting invitation to the performing party. The client has 
the opportunity to interview the performing party from a distance, with Upwork providing a 
template for interview questions.286 Both parties must approve the other for a match to be made. 
When it is, Upwork acts as an intermediary by having performing parties install a type of digital 
punch clock on their computer, to monitor the hours worked on the task posted.287 Other 
platforms require performing parties to work in virtual office applications with regular screen 
shots and activity.288 
 
When a performing party creates a profile on Upwork, they can fill out their qualifications. The 
platform provides voluntary skill tests for performing parties within different areas of expertise, 
with feedback included, though it is not required.289 Difficulty seems to arise when no previous 
tasks have been performed in the business area, and in most cases, the deciding factor seems to 
be the ratings and comments from the most recent previous client.290 This has led to a focus on 
ratings and evaluation, rather than training.291 The ratings seem to be effective when new 
matches are made between parties, but when an initial task leads to a steadier cooperation, the 
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client seems less inclined to evaluate the work performed, which leads to a decrease in the job 
score of the performing party. 292 
 
It is up to client to determine the rate for a task uploaded, but the normal rate for performing 
parties is posted on their profile. Rates can differ from up to §16 per hour for software 
development, to lower rates for middle skilled tasks such as administration.293 Upwork acts as 
an intermediate and both parties are required to implement the transaction through the platform 
payment services. 294 The payment is supposedly made from client directly to performing party, 
though in Upwork’s terms of service the platform reserves the right to hold disbursement of the 
payment if they for example consider that the Terms of Service have been violated.295 When 
the transaction is made, a fee is detracted from the performing party by 5-20 % of the rate, on 
a sliding scale depending on the contingency of the relationship between the performing party 
and the client. The more continuous the relationship, the less Upwork charges.296  
 
Similar to lower skilled crowdwork platforms, work that does not fill the requirements is not 
payed for. 297 This is, again, up to the client and unilateral. Upwork state that they may 
investigate remarks on unapproved work for accuracy and reliability if requested, but that this 
is not done regularly.298 
 
As with the other crowdwork platforms, flexibility in when the performing party wishes to work 
is advertised. No schedule is set, but the performing parties do have a deadline when they accept 
a task.  
 
3.3.2.3	  Contest	  Crowdwork	  
 
Another high skilled type of crowdwork platform is CoContest, which in 2017 has changed its 
name to Pillar.299 It directs its business specifically towards architecture and interior design.300 
A client, company or a private individual, can open a contest on the site with a description of a 
certain space, such as an apartment or an office space, what they want done with it and in what 
kind of style.301 The client pays a set fee to launch the competition, which differs depending on 
the scale of the competition and the size of the space.302 The client sets a deadline of a minimum 
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of 14 days. During this time, design proposals based on the description included can be 
submitted by performing parties. The performing parties may be in contact with the client via 
a platform chat to ask questions about the design. When the competition deadline has passed, 
the client gains access to all the project proposals, and is required to rank the proposals from 
one to five.303 
 
Performing parties must have and submit details about their expertise and qualifications in 
architectural design, and are asked upon signing up to provide and present their portfolio.304 
Tutorials on for example Photoshop Editing are made available for performing parties on the 
site, but are not required.305 
 
When the project proposals have been reviewed and ranked by the client, the reward is 
distributed among the top five306 with 60 % of the price money going to the winner, 20 % to 
the runner-up and so on.307 This system means that any performing party participating in the 
contest risks not being remunerated at all.308 CoContest act as the intermediary between the two 
parties and charges compensation from the total fee that the client pays.309  
 
The client is allowed to see all the designs proposed by the performing parties, but only ranks 
among the top five who gets a price. This means that the client could still utilize ideas that 
performing parties are not compensated for. However, the client is required to pay the fee for 
the contest in advance and to rank the project proposals, and it is stated in the terms and 
conditions that if a ranking among the project proposals is not made, the prize is split between 
all participants. If a client requests a refund after the competition is finished, certain 
requirements on the client’s disclosure of information and behaviour in informing competition 
participants must have be fulfilled. This ensures security that at least the top five participants 
will be paid.  
 
3.4	  Opportunities	  and	  working	  conditions	  for	  performing	  parties	  
 
3.4.1	  Experience	  and	  Work	  opportunity	  
For a performing party, crowdwork and work on demand is part of making the labour market 
more widespread, as tasks can be performed from a distance such as more rural areas, making 
the labour market more inclusive in some ways.310 For some types of crowdwork, there is a 
theory that it is a stepping stone that can lead to more stable employment in the future. 
Specifically for the platforms such as Pillar that launch designer competitions, they seem to 
contribute to creating a stepping stone for young professionals to gain work experience, 
constantly updating their portfolio, and gaining an insight into clients expectations, improving 
prospects of getting clients in the future.311 According to a Czech platform launching designer 
competitions, it is estimated that about one-third of clients continue business relationships with 
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the workers after the first task is concluded, and clients’ recommendations and comments help 
workers find clients beyond the platform” 312 However, many platforms act as the intermediary 
between the client and the worker, limiting or fully excluding communication between the two 
parties.313 If communication is made possible, many platforms prohibit by-passing them as 
intermediary. Pillar explicitly prohibits parties from giving out contact information when 
discussing a project proposal314, while Upwork devotes a section in their User Agreement to 
prevent circumvention of payment through the platform for a minimum of 24 months from first 
contact between parties, effectively limiting chances for future cooperation unless it is 
continuously done through the platform.315 In most cases, a continuous relationship between 
client and performing party is more potential than reality. 316  
 
3.4.2	  Flexibility	  
The crowdwork and on demand work platforms often advertise317 a large amount of flexibility 
for their performers of service as it allows them to choose when and where to work, which 
enables performers of service to adapt it to their specific routine and an opportunity to combine 
different jobs.318 The flexibility is lifted as a positive aspect in Debbie Wosscows report, 
particularly as a way for women who have been inactive in working life to receive a “lifeline” 
back into work, by working when it best suits them.319 
 
However, the problem for a lot of performing parties is that they work for platforms who are 
demand-dependent.320 TaskRabbit requires performers of service to state what types of tasks 
they can perform, at what times they are available and on which locations. They are then 
required to accept at least 75 % of the tasks offered that matches these criteria, and respond to 
the offers within 30 minutes in at least 85 % of the cases. If these standards are not met, the 
search results for these criteria will no longer show this performer of service. 321 
 
Via the price surge mechanism, an Uber driver is offered more money if they fulfil certain 
conditions regarding when they are available and how many rides they accept, steering them to 
work in rush hours and times more convenient and profitable for the platform.322 They are urged 
to travel to certain areas where there is a surge in demand, but there is no guarantee that the 
“rush” remains when they get there. With a vast amount performers of service, the competition 
is harsh, and the rule is “first come, first served”, shifting the risk from the platform to the 
individual performing party.323 This forces them to work long hours and give up their flexibility 
to produce a fair income. Furthermore, Uber requests their drivers to accept at least 80 % of 
their offered rides. A warning system is activated if a driver is active on the app but has not 
accepted a number of rides offered in a row. The app then sends a warning that if, for example, 
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the driver does not accept the next two rides offered, she will be logged of the app for a period 
of time.324 
 
The same problem can be applied to crowdwork such as Amazon Mechanical Turk or Upwork. 
The vast competition in crowdwork leads to price-dumping and in order to make actual 
earnings, a lot of performing parties are forces to give up their flexibility and work long 
hours.325 
 
3.4.3	  Remuneration	  
Remuneration seems to differ a lot between different crowdsourcing platforms. Depending on 
the skills required to perform a task naturally causes the payment to vary.  
 
Crowdwork remuneration for micro tasks, such as the HITs mentioned above, is generally very 
low. On study, for instance, shows that 90 % of the task offered at Amazon Mechanical Turk 
is less than $0.10, or €0.07, which constitutes around €1.44 an hour. Remuneration for tasks 
performed is only paid in cash in the United States and India. In other countries, voucher checks 
for the Amazon website are distributed.326 On Crowdflower the average hourly wage is €1.6327 
and on Clickworker an estimation of 200-400 per month is possible to earn after around 30 
hours of work.328  
 
Naturally, for more high skilled work, remuneration is higher. On Upwork task including 
software development can result in an hourly wage of up to $16 in software, which reduces in 
line with skills required so that a writing or translation results in around $8. For administrative 
support, hourly remuneration is around $4, and for customer support, sales and marketing $5.329 
 
For the more highly skilled participants on the platform Pillar, the average hourly income has 
been calculated to be between €9.30 and €10.30. Though in this case the calculation must 
include the fact that among around ten submittals, not everyone gets payed. When including 
these “zero-earners” in the calculation, the average earning per hour is between €3.50 and 
€5.50.330 For participants in high income countries, the pay is lower than the average pay would 
be, while it is higher than average for participants from low income countries. 331 Crowdwork 
on some platforms can provide a rather fair income, if a performer of service is willing to work 
12-15 hours per day, but the phenomenon of the so called “superstar effect” must be taken into 
account, which means that a high rating results in more tasks, and studies show that on a lot of 
platforms, 20 % of performers of service are doing 80 % of the work.332  
 
In most crowdwork cases, there is also the issue of insecurity of income. 94 % of performers of 
service on Amazon Mechanical Turk report that they have experienced a task being rejected,333 
and this can be done without the client having to motivate their decision.334 However, clients 

                                                
324 Aslam, Farrar & Others v. Uber BV (n 208) [52]. 
325 De Stefano (n 176).  
326 Unionen (n 176) 31. 
327 Eurofound (n 179) 115. 
328 Ibid, 115.  
329 Codagnone, Abadie and Biagi (n 203) 36. 
330 De Groen and Maselli (n 206) 6. 
331 Schmid-Drüner (n 183) 10. 
332 Ibid, 10 
333 Janine Berg, ‘Income security in the on-demand economy: Findings and policy lessons from a survey of 
crowdworkers’ (2016) Comparative Labour law and Policy Journal, Vol. 37, No 3, 15.  
334 De Groen and Maselli (n 206) 11. 



 58 

are still allowed to keep the results presented.335 On Clickworker, if a task is not performed by 
the stated deadline, the performing party loses access to the task, and work performed is not 
remunerated.336 On the contest platforms, only the entries chosen are remunerated.337 
 
Furthermore, there is a difference in remuneration for work on demand versus crowdwork338 
and it seems to be adjusted depending on the labour force available to perform the service.339 
When it comes to crowdwork the competition is much more widespread across different areas 
and countries, causing prices to be lowered.340 
 
In a report regarding Uber drivers’ wages and terms, the authors341 state that drivers’ 
remunerations are on average six dollars higher per hour compared to “regular” taxi drivers.342 
This comparison has been met with critique, as this sum is the result before calculating 
withdrawals for fuel costs, toll costs, service of vehicle, insurance or social security, which 
Uber does not pay for. Nor is Uber responsible for drivers paying taxes or other fees. The drivers 
are independent contractors responsible for keeping their own accounting in order. If these 
necessary costs are included in the calculations, the average Uber driver is earning less per hour 
than the average taxi driver.343 In addition Uber drivers are required to accept rides without 
knowing the destination or the fare in advance, giving them no opportunity to refuse a ride 
because of low profit. In refusing a ride, drivers also risk being suspended from the platform.344 
With the transaction being made online, in the case of Uber for example, the possibility for 
drivers or deliverers to get tipped is eliminated.345 The fare is set and calculated by the Uber 
servers. Uber drivers are not allowed to negotiate a higher price with the customers. The 
payment is made to Uber and the customer receives a receipt. The driver receives a copy of the 
transaction, which appears to be an invoice addressed to the passenger from the driver, though 
with only the passengers first name. The ‘invoice’ is never sent to the passenger. Payment is 
made by Uber weekly, in accordance with the rides they have given.346  
 
On Taskrabbit, an average task can give a remuneration of $55.347 According to a study done 
on the Belgian work on demand app ListMinut, a platform providing services such as transport, 
tutoring and gardening, 90 % of the hourly pay is larger than minimum wage compared to 
traditional “offline” service providers. The reason for the higher wages is limited supply in the 
area in which the service is performed, given its physical limitations.348 By working from 
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different platforms such as Uber or Taskrabbit, and working up to 12-15 hours a day, 
performing parties can make up to $25 per hour.349  
 
For Foodora deliverers, wages seem to differ depending on whether the performing party is an 
employee or considered a freelancer. Even then, information on remuneration differs, from 
around €6.8 per hour and, on weekends, €7.3 per delivery350, to one source stating remuneration 
is always €6.8 per hour and around €2 per delivery.351 For some deliverers the wage seems to 
be €9 per hour on weeks and €11 and €18 on Saturday and Sunday respectively.352  These 
numbers have been calculated by asking Foodora deliverers anonymously. The CEO of 
Foodora confirms that these numbers are accurate but that there are different types of 
agreements. Foodora do not discuss why they differ but also state that asking random deliverers 
about their salary is not sufficient, and claim that deliverers earn between around €500 and up 
to €4000 per month. They do not, however, specify further how this amount can be reached.353 
According to the Swedish Union, for transport workers (Transportarbetarförbundet), the lowest 
wage for deliverers is around €12.7, and that deliverers seldom reach these wages.354  
 
In almost all crowdsource cases, performing parties are payed per task completed and, in some 
cases, approved. Furthermore, the time period in between tasks is not compensated for, and a 
lot of time is often spent on finding tasks to perform.355 This insecurity of income, often not 
dependent on the quality of the work performed, also entails a psychological stress for the 
performers of service, who are often dependent on their platform-based income.356  
 
3.4.4	  Management	  and	  control	  
Another issue identified in the gig economy is the rating systems. It is a system deemed 
necessary in order to build trust in the sharing economy, so that consumers feel safe in getting 
into a car with an Uber driver for example.357 Uber themselves notably do not assume 
responsibility for damage done to a person or personal belongings during travels arranged 
through the platform.358 Clients are in most cases asked to rate the experience of a service. This 
has been argued to have become a supervisory power put in the hands of the consumer, rather 
than, as it traditionally would have been, assigned to an employer or manager.359 It is a form of 
constant monitoring system.360 For example, an Uber driver is required to always be on their 
best behaviour towards clients, otherwise they risk a negative rating. Though this is a given 
requirement for a traditional service job, a client must be considered to be substantially more 
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capricious with their rating, and this can lead to faulting the driver for circumstances that are 
out of their control, such as bad traffic or a longer queue for the drive than normal, following a 
high demand. The rating could also be dependent on the individual client’s perception of what 
warrants a good rating. Uber drivers’ accounts are deactivated if they receive to low ratings, 
even though a rating of three out of five could be the result of an indifferent, but not dissatisfied, 
client. Again, this makes the rating capricious.361 Furthermore, Uber send drivers with low 
rating messages with ‘recommendations’, ‘tips’, ‘advice’ or feedback in order to modify their 
behaviour. Uber have stated before that they do not perform ride-alongs or performance 
inspections, but it has been argued that this is not needed to conform drivers to act in the desired 
manner, as Uber still have the power to terminate accounts if ratings fall below a certain 
average, or assign performing parties fewer tasks. 362  
 
Concerning crowdwork, the fact that there is rarely a relationship between the client and the 
performer of service leads to a “dehumanising” of the performer of service.363 If a task is 
performed from a distance, with no “face behind the screen”, the client could be expecting the 
task to be performed as well as if done by a machine, without room for human errors. With a 
delay or an error, which could again be the result of circumstances out of the performing party’s 
control, the ratings are affected in a negative way. Additionally, it has been contested that 
ratings are a reliable indicator of quality, as the two do not necessarily correlate.364 The 
development of these rating and monitoring systems have become an automatic management, 
enabling a deviation of management, supervision and control that is traditionally regarded and 
a built-in computer code can now perform supervisory tasks such as assigning tasks to workers, 
determining the timing and length of breaks, monitoring quality, ranking workers and the 
provision of incentives, whether positive or negative.365 
 
Felstiner has identified several aspects of the Amazon Mechanical Turk Participation 
Agreement that structures the relationship between client and worker and exerts control over 
the terms and conditions of work. One of these is the fact that the Participation Agreement 
includes a satisfaction clause for clients to keep and use rejected work without compensating 
the performing party, which Felstiner identifies as a key employment condition.366 
Secondly, the platform mandates that all transactions and work submitted is done via the 
platform, making it the exclusive venue on which to exchange business and any independent 
contracting or negotiation is limited and risks expulsion from the platform.367 The platform 
requires workers to relinquish all property rights to work submitted and to waiver the right to 
negotiate employee benefits for themselves. AMT further reserves the right to unilaterally 
terminate accounts of worker that the platform, in its sole discretion, has deemed to have broken 
the participation agreement.368 
 
On Upwork, to ensure a work is being performed, specifically in the cases when a performing 
party is working on an hourly rate, a software function is required to be used, functioning as a 
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digital punch clock.369 On other platforms, productivity can be measured by an algorithm 
counting keystrokes or taking screenshots of the work performed.370 It has been argued that this 
“often results in determination of work that is so pronounced that it equals “classical” personal 
dependency necessary for an employment relationship”.371 
 
3.4.5	  Dependence	  
As stated above, a small but growing part of people active in the labour market in both Sweden 
and the United Kingdom are also active in the gig economy, many using earnings from these 
platforms as their main source of income. This means a growing amount of people are 
dependent on these earnings. Regarding the individuals who performs work on crowdsourcing 
platforms in general, they are not generally typical entrepreneurs, bargaining independently and 
using initiative to maximize their profits, but rather “fungible particles in an on-demand labour 
pool”.372 In truth, particularly in low skilled crowdwork, the opportunity for entrepreneurship 
is very limited.373 On the crowsourcing platforms, the performing parties are dependent on the 
consumers to rate or approve their work, in many cases without being given the opportunity to 
contest if it is not approved. The terms are often unilaterally written and, the platforms can one-
sidedly deactivate a user’s account.374 On most platforms, the rating and quality control is also 
one-sided, as only performing parties are evaluated. 375 As stated above, the work on 
crowdsourcing platforms is demand dependent.376 Performing parties of Amazon Mechanical 
Turk, for instance, have stated that they need to stay up late and wait for the tasks that are “well 
paying”, relatively speaking. 377  
 
Furthermore, many of the platforms include in their terms a clause preventing workers and 
clients from contacting each other of the platform, and to make payment only through the 
platform. This actively prevents the parties from contracting independently.378 On many 
platforms the remuneration is set beforehand, and what remains for the worker is to either 
accept the agreement, or not accept the task at all. In the case of Uber, for example, the fares 
consumers are charged for a service performed is set by the platform. Uber does not give their 
drivers the opportunity to accept or deny a ride based on its profitability, as the drivers are not 
given the information about destination or fare in advance. Should they refuse a ride, they risk 
being suspended. Should the consumer file a complaint with Uber, the driver must prove that 
the complaint is unfounded.379 Some of the remuneration for Foodora drivers is provision based, 
but the deliverers cannot affect the number of deliveries they receive, they depend on the 
platform to provide them. One deliverer states that more than two deliveries per hour is very 
rare.380 
 
                                                
369 Codagnone, Abadie and Biagi (n 203) 26. 
370 Codagnone, Abadie and Biagi (n 203) 39. 
371 Martin Risak and Johannes Warter, ‘Legal Strategies towards fair employment conditions in the virtual 
sweatshop’ (Regulating for Decent Work Conference, Geneva, 8-10 July 2015) 8. 
372 Felstiner (n 180) 197. 
373 Cherry (n 365) 6. 
374 Aloisi (n 186) 663. 
375 Lilly C. Irani and M. Six Silberman, ‘Turkopticon: interrupting worker invisibility in Amazon Mechanical 
Turk’ (CHI, Paris 27 April-2 May, 2013) 613. 
376 De Groen and Maselli (n 206) 15. 
377 Moshe Z. Marvit, ‘How Crowdworkers Became the Ghosts in the Digital Machine’ The Nation (5 February 
2014) <https://www.thenation.com/article/how-crowdworkers-became-ghosts-digital-machine/> last accessed 
2017-05-21. 
378 Felstiner (n 180) 192. 
379 De Groen and Maselli (n 206) 11. 
380 Eurenius (n 354). 



 62 

3.4.6	  Result	  and	  copyright	  
On Amazon Mechanical Turk, the design of the platform is such that if a consumer is not happy 
with the result of a task performed, they do not need to pay. However, they are still entitled to 
full intellectual property rights to the result submitted, regardless of approving or rejecting the 
work. This has created a loop-hole for consumers to avoid paying for submissions, and yet 
being able to utilize the result.381 On Crowdflower, any work submitted is considered the 
property of the site.382 On platforms launching competitions, only the winners, and in some 
cases the submissions placing in second and third place, are remunerated. However, the work 
submitted by other contestants is still available for viewing by visitors of the site in many 
cases.383 This is in spite of the fact that the project proposals submitted on Pillar, for example, 
are officially considered the intellectual property of the designer. 384 On Upwork, once a 
submission has been made and the payment has been approved, any intellectual property is 
considered to be the “sole and exclusive property of Client, and Client will be deemed to be the 
author thereof”.385  
 
3.4.7	  Competition	  limitations	  
Many of the gig economy companies claim that they are nothing but a technical platform 
enabling freelancers or independent contractors and clients to connect with each other. Yet in 
their terms and agreements it is clearly stated that performing parties and clients are not allowed 
to engage in professional contact outside of the platform, or in other cases, make it difficult or 
impossible for client and performing party to identify one another. Uber drivers are expressly 
discouraged from contacting passengers before or after a drive to ask for or offer an exchange 
in phone number without the approval of Uber. It is explained that it can been seen as 
solicitation, which is a violation of the partner agreement.386 
  
As an example, In UpWork's terms and agreement, a section is specifically devoted to prevent 
circumvention of payment through the platform for a minimum of 24 months from the time of 
parties identifying one another through the site, effectively limiting cooperation between parties 
if not through the site. 387 In Pillar’s terms and condition it is clearly stated that the platform is 
not a tool to organize, negotiate or mediate for professional engagement and that it is forbidden 
to utilize their Q&A module to contact the counterpart to exchange contact information.388 As 
the performing parties are considered independent contractors however, the platforms cannot 
limit them from performing services elsewhere. A company called eRated allows “sellers” to 
be active on more than one platforms at the same time, and “pooling” their combined existing 
reputation from different platforms. It is not yet applicable to every platform, or as eRated calls 
them, marketplaces. 389 
 
3.4.8	  Equipment 
As stated above, most gig economy platforms claim that they are merely technical platforms 
connecting peers. In accordance with this, equipment provided from these companies to enable 

                                                
381 Irani and Silberman (n 275) 613. 
382 Crowdflower, ‘Terms and Conditions’ (n 261). 
383 Eurofound (n 179) 111. 
384 Pillar, ‘Terms and Conditions’ (n 303) Para 4.2. 
385 UpWork, ‘User Agreement’ (n 294). 
386 Aslam, Farrar & Others v. Uber BV (n 208) [14].  
387 UpWork, ‘User Agreement’ (n 294) Para 7. 
388 Pillar, ‘Terms and Conditions’ (n 303) Para 4.4, 6.5. 
389 Steve O'Hear, ‘Online Seller Profiling Startup eRated Raises $1.7M’ TechCrunch (19 January 2016) 
<https://techcrunch.com/2016/01/19/erated/> last accessed 2017-05-21. 



 63 

performing parties to execute their work is rarely included. Uber require drivers to provide their 
own car and to pay for taxes, insurance and eventual toll costs.390 As stated above, however, 
Uber in the UK has developed a Marketplace for renting cars at a lower cost if you are an Uber 
Partner Driver. If you deliver food for Foodora, you are required to provide your own bike391, 
tough for some employees a small amount of 13 cents per hour seems to be paid for using their 
bike.392   
 
Considering crowdwork, a computer and efficient Wi-Fi or other internet connection is the 
basic need.393 The argument that the gig economy would contribute to a more inclusive labour 
market as stated above somewhat meets its limitations here, as a quick internet connection can 
be expected to be more rare in rural area across the world. In some cases, to fulfil more high-
skilled tasks such as programming or designing, certain programs that are not always cheap 
might be needed.394 
 
3.4.9	  Organising	  
Depending on the nature of the platform, performing parties are dealing with a situation more 
or less like that of a freelancer or independent contractor, in theory free to negotiate terms with 
each transaction or more standardised execution. In most cases the client requests a temporary 
contract. Comparing this with a more permanent principal, the counterpart with whom to 
negotiate issues regarding work conditions or other matters is unclear.395 As stated above, 
successful platforms tend to form strong monopolies, leading to a domination of their respective 
markets, which further contributes to weakening the negotiation position of performing 
parties.396Amazon Mechanical Turk has been critiqued for its one-sided evaluation system 
being used by unserious clients, but has yet to amend the system to better fit the needs of the 
performing parties. The company has been reluctant to communicate with its workforce. This 
has led performing parties to organise the database Turkopticon, giving users the opportunity 
to evaluate transactions and rate experiences with individual clients to give performing parties 
knowledge on which to base their choices in tasks performed.   
 
Foodora has been critiqued for dumping wages for their delivery employees. Swedish union 
Transportarbetarförbundet has sought negotiations with the company to bring about a collective 
agreement, but without success. Considering the fact that no deliverers for Foodora are 
members of Transportarbetarförbundet, the union has difficulty in actually affecting the 
working conditions of these employees.397 
 
3.4.10	  Discrimination	  
As in other labour markets, the gig economy does not seem to be free of discrimination. 
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In the low-skilled crowdwork platforms, where performing parties are anonymous to the clients, 
bias towards who performs the task is limited.398 Additionally, it can be argued that crowdwork 
contributes to creating opportunities for people who are ill or disabled and unable to leave their 
homes.399 However, some crowdwork platforms allow clients to restrict the geographical area 
in which performing parties can participate in committing to tasks, claiming that it is for reasons 
related to language skills.400 In more high skilled platforms, such as UpWork, there seems to 
be a biased way of thinking when choosing whom to work with. Female performing parties 
seem to be chosen to a greater extent for tasks such as customer service and other tasks that 
would be considered stereotypically female, while offer for typically male tasks, such as 
programming, is less occurring for women.401 Statements have been found on the platform such 
as: 
 

“This job is not for people from Bangladesh and Pakistan and your bid would 
be rejected automatically if you are from any one of the mentioned countries” 
 
“Business to Business appointment setters needed: with previous calling 
experience Filipinos are preferred” 
 
“The client has requested they want a female caller with a British or 
Australian or New Zealand accent working on the campaign. MEANING 
UNLESS YOU ARE FEMALE AND UNLESS YOU ARE A KIWI, AN 
AUSSIE OR BRITISH, DO NOT APPLY!!!!.” 402 

 
These kinds of statements seem to be possible due to the regulatory vacuum on these 
platforms.403 Furthermore, it could be assumed that it is not educated recruiters familiar with 
labour law that are posting these comments. Many platforms encourage users to upload personal 
information and a picture to facilitate a trust mechanism for their counterpart. However, this 
facilitates discrimination based on race, gender, age or other type of appearance. With the 
importance of the rating system of some platforms explained above, a biased review from a 
client can have a great negative effect on users’ future possibilities to get jobs via the 
platform.404 On Care.com, a tip for both clients and performing parties in the screening process 
is to conduct an internet search on potential candidates on various social network sites to help 
shape an opinion of them.405 
 
3.4.11	  Well-‐being	  of	  workers	  
A consequence of performing parties being classified as freelancers and independent 
contractors is that the risks that would traditionally be placed on an employer in case of 
unexpected events, is now placed on the performing parties. For example, in the case of illness, 
no paid sick leave is guaranteed for the performing party. This leads to them risking their health, 
as they feel they need to work even while ill. There is a constant stress on them in knowing that 
they cannot get sick, or they will lose income and possibly get a bad review if a task was delayed 

                                                
398 De Stefano (n 176) 11. 
399 Schmid-Drüner (n 183) 8. 
400 De Stefano (n 176) 11. 
401 Codagnone, Abadie and Biagi (n 203) 45. 
402 Ibid, 247. 
403 Ibid, 42. 
404 Degryse (n 291) 49. 
405 Care.com, ‘Safety Guide for Care Seekers’ (n 235). 



 65 

for this reason.406 There is no risk for the platforms, as they have a pool of willing performing 
parties to take over if someone is absent.  
 
Psychological pressure is also placed on performing parties when considering the insecurity of 
pay and whether there will be work to do from one hour to the next.407 Considering the price 
surge mechanism explained above, there is also the risk of travelling to certain areas where 
demand for the service is high, and realising upon arrival that the need has shrunk.408 Referring 
to the monitoring system explained earlier, this too entails significant psychological stress on 
performing parties to always be friendly, serviceminded and efficient. There can be no such 
thing as a “bad day” for these performing parties. An additional risk lies in a difficulty to 
separate work life from personal life as there is in some cases a constant need to be available if 
work appears.409 As mentioned earlier, a lot of performing parties are under pressure to work 
on tight deadlines and long hours to make sufficient earnings.410 Furthermore, performing 
parties in the gig economy often work isolated, which further increases the risks posed to 
psychological well-being.411 
	  
3.4.12	  Terms	  and	  conditions	  
The platforms have different ways of trying to ensure that the performers of service cannot be 
mistaken for employees, nor that there is any employment relationship between either the 
performer of service and the platform, or between the performer of service and the client.412  
In order to become a “Partner” with Uber, for example, drivers must first approve Ubers terms 
and conditions.413 This contract explicitly states that the relationship between Uber and the 
driver is between independent contracting parties, and that by signing, it is expressly agreed 
that no employment agreement or employment relationship exists between the parties.414 
 
Regarding the terms and conditions to which clients and performers of service agree, it is often 
explicitly specified that the performer of service acts as an independent contractor. In addition 
to dismissing the possibility that the platforms act as employers, however, the terms and 
conditions state in several cases that the client and the performer of service are not allowed to 
enter an employment or other professional relationship outside of the platform, as exemplified 
above in section 3.4.7 regarding competition limitations. De Stefano identifies this as 
“enhanced independent contractor’s clauses” as the platforms dictate terms and conditions of 
employment between performing parties and clients, indicating that the platform can be defined 
as a “joint employer” of a performing party in a particular transaction.415 
 
If a performer of service should be re-classified as an employee in any way, the platforms make 
sure to denounce their responsibility. For instance, the terms and conditions may inform the 
client of the risk of repeatedly requesting the same performer of service. The conditions for the 
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client can ensure that the client is obligated to reimburse the platform, should the platform be 
found liable for any tax, etc. connected to the clients use of the service of a performer.416 One 
platform claims to leave the classification of the relationship to the client and performer of 
service, while simultaneously denouncing any liability or responsibility should the performer 
of service be “misclassified as an employee”. 417 
 
De Stefano further identifies a restraint-of-trade effect taking place, where platforms in some 
cases bind clients and performers of service to only use the platform as a means of 
communication, as exemplified in section 3.4.1 above. Some platforms urge performers of 
service to notify the platform, should a third party contact them with an offer of employment, 
without the written consent of the platform. 418 
 
With the advancement of technology, the concept of crowdsourcing has evolved in a much 
quicker pace than the regulation surrounding it.419 According to a study made by Eurofound420 
no legal framework could be identified that specifically regulates crowd employment.421 
  

“[…] In general, the employment relationship between the client and the 
worker is based on individual agreement, hence pay, working conditions and 
other issues, notably intellectual property rights, are determined either by the 
two parties or the terms and conditions of the platform […]”422 

	  
3.5	  Mr	  Y	  Aslam,	  Mr	  J	  Farrar	  and	  Others	  v	  Uber	  Employment	  Tribunal423	  
 
The question of the designation of performing parties on the Uber platform has been under 
scrutiny in the United Kingdom. The claimants held that they had worked for Uber as workers, 
as defined by the ERA and were thus entitled to protection under the National Minimum Wage 
Act, and the Working Time Regulations. The two claimants were put forward by the GMB 
unions as a test case for the 40 000 individuals currently operating as Uber drivers in the UK.  
 
The court reviewed in detail how the Uber app works and scrutinised the contracts under which 
the claimants had performed work, and compared it with the reality of the relationship between 
the parties. 
 
At first the court analysed the question of obligation between the parties. The respondents 
claimed that while the drivers’ app is turned off, the drivers are never under any obligation to 
switch the app on, or to accept any rides when it is switched on. The former claim was accepted 
by the court. However, the fact that Uber contacts the driver when the app is switched on if the 
driver has not accepted a number of rides offered and “warns“ the driver if, for example, the 
next two ride offers are not responded to, the user will automatically be logged of for a period 
of time, was seen as an obligation to accept work. It is clearly stated in the terms and conditions 
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that the right to use the app is non-transferrable, and that access to the app is personal. There is 
no question of any driver being replaced by a substitute. 
 
Furthermore, the respondents claimed that Uber is not a transportation company, but simply a 
technological company connecting self-employed drivers and passengers. The court discarded 
this as “unreal” and referred to the fact that the Uber core function is to provide a variety of 
driving services and that they employ drivers to that end. The court referred to a quote from a 
similar case from the United States saying that “Uber is no more a ‘technology company’ than 
Yellow Cab is a ‘technology company’ because it uses CB radios to dispatch taxi cabs”.424 
 
The respondents claimed in the case that the drivers are self-employed and run their own 
businesses. Something that the court found “faintly ridiculous’ as this would mean that Uber in 
London is a “mosaic for 30 000 small businesses” with Uber linking them together by providing 
a common platform. The respondents had further claimed that Uber was assisting the drivers to 
grow their businesses and that Uber was providing them with leads. This was discarded as it 
was concluded that the drivers were in no position to grow their businesses unless they simply 
drove more hours. They were expressly discouraged in terms and agreements and in 
correspondence with Uber to make any contact with the passengers outside of the ride, to give 
them their phone number or to contact them. Furthermore, the claim of providing drivers with 
leads was rejected, as it was clear that when the driver meets the passenger, the agreement of 
destination and payment has already been made between the passenger and Uber. The driver 
has no possibility of negotiating or striking a bargain with the passenger in regards of the price, 
but is offered and accepts terms strictly on Ubers terms. 
 
Furthermore, the respondents claimed that the contract struck is between the driver and the 
passenger. The court regarded the absurdity of this claim, as it would entail the driver to enter 
into a binding agreement with an unknown person, to undertake a journey that it beforehand 
unknown to him, with a route prescribed by a stranger to the contract, who also determines his 
remuneration and receives the payment from the passenger. Uber’s case would then be that if 
the organisation became insolvent, the drivers would have enforceable rights directly against 
the passenger, which is not suggested in any of the terms. 
 
Upon ‘onboarding’, the drivers were shown a ‘Welcome Package’ with ‘tips’ on what 
passengers like, and what Uber looks for. It was explained to them that Uber would continually 
look at their driver rating, client comments and feedback provided to them in order to ensure 
top service to riders. Further, it ‘advised’ on how it was perceived by a client when not accepting 
or cancelling trips, and a request to turn of the app if they are not available. Furthermore, the 
facts that the driver’s app could be switched of when the driver did not accept ride offers, that 
an account could be terminated if drivers had low average scores, and that Uber provided 
drivers with ‘advice’, ‘tips’, ‘recommendations’ or ‘feedback’ in order to modify the driver’s 
behaviour and improve the rider experience were all, among other things, seen as means of 
management and control of the drivers. 
 
The court then proceeded to refer to the Autoclenz case, stating that “the employer is precluded 
from relying upon its carefully crafted documentation because we find it bears no relation to 
reality”.425 The court refers to the fact that in the case at hand, Uber could unilaterally change 

                                                
424 Aslam, Farrar & Others v. Uber BV (n 208) [27]. 
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the conditions of the terms and agreement, without negotiation. Also, the drivers, whom often 
do not speak English as their native language, are not on equal bargaining position with Uber. 
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4. Can a worker in the gig economy be regarded as an employee in 
Sweden?  
 
When attempting to answer this question, two different crowdsourcing platforms will be used 
as examples. It should be noted however, that the assessment of whether a performing party is 
an employee or not needs to be made in each individual case. As presented above, the 
crowdsourcing companies display great variety in how they construct their platforms and to 
which extent they are involved in the work performed, which undoubtedly will affect the 
assessment made regarding the definition of the workers.  
 
The assessment attempted below will regard the platforms Uber and Upwork, as they are on 
opposite ends of the spectra. One is a crowdwork platform, which distributes relatively high-
skilled labour for workers competing online on a global scale. The other is a work on-demand 
app, where work needs to be performed locally and does not require workers to have any 
specific skills. The assessment will be made based largely on the contracts between the 
platforms and the performing parties, but examples will also be drawn from the actual 
relationship documented from the different platforms to uncover inconsistencies between the 
contracts and the actual execution of the tasks. Regarding Upwork, the assessment will have to 
be made in a more general notion and draw greater conclusions from the contracts rather than 
in reality, as individual situations have not been documented to the same extent as they have 
with Uber, for example.  
 
Parallels will be drawn to other platforms in certain cases, to emphasize the differences in the 
extent to which a worker can be perceived to be an employee to a crowdsourcing platform. 
	  
4.1	  Uber	  
Regarding the Uber contracts, there are several to take into consideration. The initial contract 
between the Driver and Uber is called the “Partner Contract” which dates back to the 1st of July 
2013. In this, a Partner is described as the party that has sole responsibility for the Driving 
Service, while Driver is defined as the person who is an employee or business partner of the 
Partner, whom renders the Driving Service. This supposedly allows the Partners to, in their own 
business, hire or work with business partners to perform the Driving Service. However, the vast 
majority of the Partners are sole operators who perform the Driving Services through their 
Drivers, meaning themselves. The Customers in this agreement is the person using the services, 
meaning, for the most part, taking a ride. 
 
In October 2015, Uber issued revised terms in an agreement called “New Terms”. The 
substance of the “New Terms” is reproduced in a somewhat modified language, but in this 
agreement, the ‘Partner’ is now called the ‘Customer’, and the ‘Customer’ is now called the 
‘User’. A Customer, as defined in the New Terms, is required to acknowledge and agree that: 
 

“it is at all times responsible and liable for the acts and omissions of its 
Drivers vis-á-vis Users and Uber, even where such liability may not be 
mandated under applicable law. Customer shall require each driver to enter 
in a Driver Addendum (as may be updated from time to time), and shall 
provide a copy of each executed Driver Addendum to Uber. Customer 
acknowledges and agrees that Uber is a third-party beneficiary to each Driver 
Addendum, and that, upon a Driver’s execution of the Driver Addendum, 
(electronically or otherwise), Uber will have the irrevocable right (and will 
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be deemed to have accepted the right unless it is rejected promptly after 
receipt of a copy or the executed Driver Addendum) to enforce the Driver 
Addendum against the Driver as a third-party beneficiary thereof” 

 
Accordingly, a Partner, or Customer as defined by the New Terms, who is a sole operator, is 
also bound by the Driver Addendum. 
 
For the purpose of aiding and facilitating for the reader of this thesis to follow the line of 
reasoning, the terminology of the New Terms will be followed. This means that the Customer 
is the party that has sole responsibility for the Driving Service, which will also mean the Driver, 
if not specified otherwise. The User is the person using the services, thus taking the ride. 
	  
4.2	  UpWork	  
On the Upwork platform, a client can find web and mobile developers, writers, virtual 
assistants, accountants and consultants and customer service agents, among other performers. 
It is a wide variety of the workforce, and initially and in general, a person who creates an 
account on Upwork is defined as a Freelancer. Similar to Uber, there is a possibility to in turn 
employ ‘agency members’ as employees to an Agents Account. These agency members may 
act on account of the Agents Account, but do not need to be registered to the platform.426 
Individual Freelancers and those who have an Agents Account, as well as Clients, are bound 
by the User Agreement.427 To facilitate for the reader, the terms used in the agreement will be 
used in this chapter. The Freelancer is the performing party unless specified otherwise, and the 
Client is the client/customer who intends to acquire a service via the platform. Both Freelancer 
and Client can be referred to as a User. 
 
Upwork has a section in their User Agreement labelled ‘Employment Service’,428 allowing the 
Client to, through Upwork, employ a Freelancer. 
 

“If a Client will receive services from a Freelancer it has classified as an 
employee, then the Client agrees that the Upwork Payroll Agreement applies, 
and Client agrees to enroll in Upwork Payroll for each such relationship.  In 
this case, Upwork’s third-party staffing vendor (the “Staffing Provider”) will 
hire the Freelancer at the request of Client and assign the Freelancer to work 
for Client, as described in the Upwork Payroll Agreement.” 429 

 
Accordingly, if a Client classifies a Freelancer as an employee, then she will be employed, not 
by the Client, but by Upwork (or rather its ‘third-party staffing vendor’). The Client can employ 
the Freelancer herself, but only for a so called opt-out fee.430 It is unclear how the classification 
of the Freelancer as an employee is conducted. Upwork requires clients to take responsibility 
and assume all liability for determining whether Freelancers are independent contractors or 
employees and engaging them accordingly.431 As seen in the quote above, it is up to the client 
to classify the Freelancer as an employee, and Upwork takes no part in this classification. A 
client hiring on Upwork might be less inclined to hire performing parties as employees, and 
                                                
426 UpWork, ‘User Agreement’ (UpWork 2016) <https://www.upwork.com/legal/> last accessed 2017-05-21, 
Para 3.4.  
427 Ibid. 
428 Ibid, Para 8.8. 
429 Ibid, Para 8.8. 
430 Ibid, Para 8.7. 
431 Ibid, Para 8.7. 
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accordingly, this classification might be an exception. It is unclear whether Upwork warns a 
client who has recurrently hired a Freelancer for the same tasks to consider reclassifying the 
working relationship, but in regards to the above mentioned quote, this does not seem to be the 
case. There might be a grey area of Freelancers on Upwork who should in fact be classified as 
employees to specific clients according to Swedish regulations. Further investigation into the 
working conditions for Freelancers who have indeed been classified as employees will not be 
made. 
	  
4.3	  Obligation	  to	  perform	  work	  personally	  
 
4.3.1	  Uber	  
Under all three agreements presented above, it is clearly stated that access to the App is personal 
to the Customer and the Driver and the right to use the app is non-transferrable. There is no 
question of a driver replacing themselves with a substitute. Further, considering the right for 
the driver to refuse work, it is clearly stated in the Driver Addendum that: 
  

“Driver acknowledges that neither Uber nor any of its Affiliates in the 
Territory controls, or purports to control: (a), when or for how long Driver 
will utilise the driver App for Uber Services; or (b) Driver’s decision […] to 
decline or ignore a User’s request for Transportation Services, or to cancel an 
accepted request […] for Transportation Services. 432 

 
This is true while the Driver is not logged on to the App. While they are, however, failure to 
accept several rides in a row will lead to an inquiry from the App and a warning to be logged 
off if this continues. This indicates that while logged on to the App, the Driver is assumed to 
be at the disposal of Uber to accept rides when they are offered, and are punished if they do 
not. Following the reasoning in the case AD 1989 nr 39 regarding a local newspaper 
representative, the decisive factor was that the performing party had been hired to cover 
upcoming events and even though the newspaper argued that she had had the right to turn down 
assignments, this had not been the case in reality. Neither could the newspaper show that this 
had been the case in the past.  
 
4.3.2	  UpWork	  
As with Uber, the work performed under a Freelancer’s Account must be performed by the 
person that has the account. It is not allowed to transfer an account between parties.433 
Accordingly, if Freelancer is hired she is required to perform the work personally. However, as 
a Freelancer who has created an Agents Account may in turn delegate the task required to her 
own employees or sub-contractors. This is evident when an agreement is made between Client 
and Freelancer.  
 
As presented above, clients can post tasks that they want executed with a description of the 
nature of the work and the skills required to do it. The platform reviews the task and posts it on 
the website. Freelancers can actively search for tasks corresponding with their qualifications, 
and apply for tasks they find interesting. Information on the client is included on the post, such 
as number of tasks and average rate paid. A client can also search for workers with the right 
qualifications through their profile. Work history is included, such as number of bids offered, 
                                                
432 Uber Driver Addendum paragraph 2.3, see Mr Y Aslam, Mr J Farrar & Others v. Uber B.V., Uber London 
Ltd, Uber Britannia Ltd [2016] WL [38]. 
433 UpWork, ‘User Agreement’ (n 426) Para 3.4. 
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number of hours worked and feedback and ratings from previous clients and tasks performed. 
If the Client searches for profiles, the Freelancers’ normal hourly rate can be visible. A 
Freelancer can apply for a task or a Client can send a recruitment invitation to a Freelancer, or 
a Freelancer with an agent account. Regarding the right to refuse work, both the Client and the 
Freelancer are required to approve each other before they can agree on a contract.  
 
Upwork does not require the Freelancer to accept a certain percentage of tasks or, as in Ubers 
case, suspend Freelancers from the platform if they do not. However, the platform displays its 
‘Top Rated’ Freelancers on the website for Clients to see. In order to become ‘Top Rated’, 
Freelancers are urged, among other things, to keep their availability up to date. Furthermore, 
when calculating the ‘Top Rated’ status, the activity on the platform is measured.434 In other 
words, with the incentive of becoming ‘Top Rated’ and thus have their profiles advertised on 
the site, Freelancers are required to be at the disposal of the Clients when they have indicated 
and to be active on the platform. Granted, a Freelancer is not required to fulfil the factors 
resulting in a ‘Top Rated’ status. However, an incentive is created to achieve or maintain this 
status by fulfilling these requirements, and by not fulfilling them, a Freelancer could be seen as 
being punished, by losing the perks of this status. Upwork states that they do not introduce or 
match Clients and Freelancers.435 However, the platform advertises, and thus indirectly 
recommends, Freelancers keeping a high standard based on factors, determined by the platform 
to be desirable and worthy of pursuit for Freelancers, one of these being that the Freelancers 
are active and available to work when they have indicated. This way, Upwork ensures that the 
Freelancers they advertise are at the disposal of the Clients most of the time. 
 
Furthermore, the question of being at the disposal of the Client would have to be regarded in 
each individual case between the Client and the Freelancer. According to the User Agreement, 
Clients are not allowed to require exclusive relationships with a Freelancer who has been 
deemed to be an independent contractor.436 However, this does not mean that a Freelancer in 
reality could not be seen as being at the disposal of one Client. Upwork seems to be encouraging 
Freelancers to pursue recurring relationships with the clients, as the fee charged from the 
Freelancer is on a sliding scale depending on the contingency of the relationship between the 
performing party and the client, the more continuous the relationship, the less Upwork 
charges.437 This might be seen as a means for the platform to retain Freelancers on the platform 
and to specific Clients, and an urge to Freelancers to be at the disposal of these specific Clients. 
 
In conclusion, the Freelancers are required to perform their work personally and it can be argued 
that they, to a certain extent, are at the disposal of the platform. The right to refuse any specific 
contract with a Client seems to be present both in contract and in reality, but an incentive to 
maintain an ongoing relationship with a Client can indicate that Freelancers are at the disposal 
of certain Clients. Any individual Freelancer does not seem to be required to be at the disposal 
of Upwork in order to retain their access to the website, but it is needed in order to achieve or 
maintain their ‘Top Rated’ status. 
	  
4.4	  Rate,	  intensity	  and	  duration	  of	  work	  
 
                                                
434 UpWork (2017), Become Top Rated, https://support.upwork.com/hc/en-us/articles/211068468-Become-Top-
Rated. 
435 UpWork, ‘User Agreement’ (n 426) Para 6.3. 
436 Ibid, Para 8.7. 
437 Stephanie Kasriel, ‘UpWorks new pricing: a message from the CEO’ (UpWork 2016) 
<https://www.upwork.com/blog/2016/05/upwork-pricing/> last accessed 2017-05-21. 
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This factor is in neither of the cases connected to a specific situation or a specific worker. 
However, an assessment can be made regarding the importance of this circumstance. Many of 
the performing parties on crowdsourcing platforms work on a flexible schedule when they find 
the time. For the part of the workforce who have their remuneration from crowdsourcing as 
their main source of income, one can draw the conclusion that their work via the platforms is 
comparable to a fulltime job. However, the survey presented above suggests that performing 
parties often work for several different crowdsourcing platforms.438 
	  
In UK labour law, the courts would be looking at the existence of a mutuality of obligation 
and an ‘umbrella relationship’ connecting the individual tasks performed. Prassl argues that it 
is problematic for the courts to introduce an ‘umbrella relationship’ as a proxy for 
subordination, where employment on an intermittent basis as introduced in the gig economy 
potentially indicates a degree of independence.439 On the contrary, Prassl argues that in all but 
the very top of the spectrum of independent workers, a lack of promised future work most 
likely leads to an even higher degree of subordination when workers are “required to tend to 
their employers’ every whim for fear of losing their next shift.”440 In Swedish labour law, the 
duration of a labour contract has lost some of its significance in comparison with other 
circumstances and seems to be given crucial importance mainly in businesses where a longer 
duration of work is unusual. The fact that a work is done on a temporary or intermittent basis 
does not mean it cannot be considered an employment relationship, though a recurring 
relationship can indicate it.441  
 
Even though the performing parties in many cases perform work for different clients, the 
relationship between platform and performing party begins with acceptance of the, unilaterally 
written, terms of use and continues throughout the entire period within which the worker is 
active on the platform. A long duration of the relationship between platform and performing 
party in combination with an obligation to be at the disposal of the platform could indicate an 
employment relationship. 
	  
4.4.1	  Uber	  
As many of the contracts seem to be on a more temporary basis, the fact that a Driver has 
worked for a long duration of time could, in combination with other factors, indicate that they 
are employees. When Drivers are rated and placed on an average score below the “Minimum 
Average Rating”, the “experienced” Drivers442 do not receive the quality interventions aimed 
at assisting them to improve to the same extent as new Drivers.443 This indicates that Uber 
relies on Drivers who have worked a certain duration of time to perform work to a certain 
standard, and that working for a longer duration of time does have an impact on the 
                                                
438 Ursula Huws and Simon Joyce, ‘Size of UK’s ‘Gig Economy’ revealed for the first time, (Foundation for 
European Progressive Studies UNI Europa 2016) http://www.feps-europe.eu/assets/a82bcd12-fb97-43a6-9346-
24242695a183/crowd-working-surveypdf.pdf last accessed 2017-05-21; Ursula Huws and Simon Joyce, Size of 
Swedens ‘Gig Economy’ revealed for the first time, (Foundation for European Progressive Studies UNI Europa 
2016) http://www.feps-europe.eu/assets/3f853cec-1358-4fb4-9552-274b55e05ecf/crowd-working-survey-
swedenpdf.pdf last accessed 2017-05-21 
See also section 3.2 above. 
439 Jeremias Prassl, ‘Pimlico Plumbers, Uber Drivers, Cycle Couriers, and Court Translators: Who is a Worker? 
(forthcoming) Oxford Legal Studies Research Paper <https://ssrn.com/abstract=2948712>, last accessed 2017-
05-21, 8. 
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442 those who have undertaken 200 trips or more. 
443 Aslam, Farrar & Others v. Uber BV (n 432) [55]. 
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relationship between Uber and the Driver, even if it does not in itself necessarily indicate that 
they are employees. 
 
4.4.2	  Upwork	  
As described above, an incentive is created for Freelancers on Upwork to be active, available 
and pursue ongoing relationships with Clients. This might be a means for the platform to retain 
Freelancers on the platform and ensure that they perform their work satisfactory. If a Freelancer 
in the individual case is deemed to be at the disposal of Upwork, the length of the relationship 
is indeed of importance. In regards to the individual Client a repeating relationship with the 
same Client for the same types of tasks might indicate an employment relationship. For 
example, the Clients who request customer service agents, this assignment might require time 
for the Freelancer to get insight into the products or services provided by the Client, and the 
relationship might be a longer one compared to, for example, a website developer who might 
work on an isolated task. 
 
4.5	  Number	  of	  principals	  
As presented above, there is nothing hindering a performing party from having more than one 
principal for which they perform work, and still being considered an employee to one or several 
of these principals. However, the courts consider whether the performing party has the actual 
possibility to perform work for another principal. 
On both Uber and Upwork, in contract there is nothing preventing workers performing work 
for another principal. The workers are at some liberty to decide when they will not be avaliable 
for work via the platforms. As presented above, however, many workers on the crowdsourcing 
platforms might be forced to work for long hours in order to make actual earnings. This might 
be a factor that prevents workers on both Uber and Upwork from performing work for another 
principal. 
 
On Upwork, when a Freelancer accepts a task, a deadline might be set by the Client and it is 
unclear whether this deadline is considered reasonable in the individual case. When the 
Freelancer has agreed to perform an assignment for the Client, they might be free to structure 
their schedule as they wish within the deadline, but hindered in reality to actually perform work 
for another principal during this time, which could indicate an employment relationship with 
this individual Client. Other agreements with the Clients might be on hourly contracts however, 
giving the Freelancer a greater freedom to perform work for other principals. This would have 
to be assessed in each individual case, with each individual client. As stated above, the user 
agreement does not permit the Client to require an exclusive relationship if the Freelancer is 
classified as an independent contractor.  
 
4.6	  Employers	  control	  and	  labour	  management	  
The extent to which the crowdsourcing platforms exercise control over the performing parties 
is perhaps the factor that differs the most among the different platforms and which makes it 
difficult to produce a uniform answer to the question of whether a performing party in the whole 
gig economy in general can be considered to be an employee. However, there are some common 
features as well. On almost all crowdsourcing platforms, performing parties are defined as self-
employed or independent contractors. However, when workers accede to a crowdsourcing 
platform they accept to conform to the terms and conditions unilaterally set by the platform. 
The platforms often have the power to, in their sole discretion, terminate the workers account 
or deny them access if they are deemed to have violated these terms. The factor of supervision 
and control of workers on the crowdsourcing platforms is deviating from what is traditionally 
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considered to be taken into account. Through the agreements that workers are required to agree 
to, they submit to a structure and control of the working conditions that would not have been 
present otherwise, if not after negotiations between parties of an independent contractor 
agreement. Most platforms use scores and ratings set by the fulfilment of certain criteria and 
feedback from clients. This type of systems results in “automatically disciplining performance 
that is poor or perceived to be as such and can therefore amount to a way of exerting control.”444 
 
4.6.1	  Uber	  
As quoted above, Uber clearly renounces in their contracts that they exercise any control over 
the Drivers.445 However, Drivers are required to comply at all times with the quality standards 
set by Uber.446 
 
As presented in Mr Y Aslam, Mr J Farrar and Others v Uber, upon ‘onboarding’, the Drivers 
are presented with materials including ”5 Star Tips” on ”WHAT RIDERS LIKE” and ”WHAT 
UBER LOOKS FOR”. In the latter, Uber states that they continually look at the Drivers ratings, 
Users’ comments, and feedback to aid in maintaining top service to riders. They go on to 
indicate that cancellation or non-acceptance of several ride offers in a row leads to a poor 
experience for Users, and thus a low rating. Furthermore, in this welcoming package, Uber 
states that acts of sexual harassment, aggressive or threatening behaviour and violence is not 
tolerated and the Drivers are urged to be polite and professional at all times, to have zero 
tolerance to any form of discrimination, to avoid inappropriate topics of conversation and to 
not contact a User after the trip has ended.447 
 
While driving, the Uber App “suggests” a route that the Driver should take upon accepting a 
ride. This is not an instruction, and as the route presented is not necessarily the fastest, the 
Driver is free to select a route deemed more efficient. However, this is done on the Drivers own 
risk, as they would be required to justify any departure from the suggested route to Uber, should 
the question of a refund to a dissatisfied User arise. By extension, this indicates that the Driver 
is bound by the “suggestion”. 
 
In the Partner Terms, the Customer (formerly Partner) and the Driver are required to agree to a 
constant monitoring by Uber and Ubers’ retention of data.448 This is taken to mean retention of 
ratings, feedback and comments from Users in order to ensure top service to Users, as presented 
to the Drivers upon onboarding.449 When Drivers are below the average scoring they become 
subject to a graduated series of “quality interventions”. This starts with warnings, and thereafter 
Drivers receive messages with “recommendations”, “advice”, “tips” or “feedback” on how to 
raise their score. 
 

“Customer acknowledges that Uber desires that Users have access to high-
quality services via Uber’s mobile application. In order to continue to receive 
access to the Driver App and the Uber Services, each driver must maintain 

                                                
444 Valerio De Stefano, ‘The rise of the «just-in-time workforce»: On-demand work, crowdwork and labour 
protection in the «gig-economy»’ (2016) Comparative Labour law and Policy Journal, Vol. 37, No 3, 17. 
445 Uber Partner Terms Para 2.2.1, see Aslam, Farrar & Others v. Uber BV (n 432) [33]; Uber New Terms 
paragraph 2.4, see Aslam, Farrar & Others v. Uber BV (n 432) [37]; Uber Driver Addendum Para 2.3, Aslam, 
Farrar & Others v. Uber BV (n 432) [38]. 
446 Uber Partner Terms Para 6.1.1, see Aslam, Farrar & Others v. Uber BV (n 432) [35]. 
447 Aslam, Farrar & Others v. Uber BV (n 432) [48]. 
448 Uber Partner Terms Para 9.4, see Aslam, Farrar & Others v. Uber BV (n 432) [35] 
449 Aslam, Farrar & Others v. Uber BV (n 432) [48] 
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an average rating by Users that exceed the minimum average acceptable 
rating established by Uber for the Territory, as may be updated from time to 
time by Uber in its sole discretion (“Minimum Average Rating”). In the event 
a Drivers average rating falls below the Minimum Average rating, Uber will 
notify the Customer and may provide the Driver in Uber’s discretion, a 
limited period of time to raise his or her average rating […] if such Driver 
does not increase his or her average rating above the Minimum Average 
Rating within the time period allowed (if any), Uber reserves the right to 
deactivate such Driver’s access to the Driver App and the User Services. 
Additionally, Customer acknowledges and agrees that repeated failure by a 
Driver to accommodate Users requests for Transportation Services while 
such driver is logged in the Driver App creates a negative experience for 
Users of Uber’s mobile application. Accordingly, Customer agrees and shall 
ensure that if a Driver does not wish to provide Transportation Services for a 
period of time, such Driver will log off of (sic) the Driver App.” 450 

 
By this regulation, as the majority of Customers are sole operators and accordingly Drivers, 
they must agree to log off the app if they do not wish to accept rides, further indicating that they 
are at the disposal of Uber when they are logged on. Furthermore, the phrasing of the paragraph 
above (emphasised by author) regarding the average rating should be noted, as it states that 
Driver must be above the minimum average rating in the territory, and that Uber in its sole 
discretion, determines what that that minimum average rating is. In addition to the ratings the 
drivers do not have any possibility to negotiate their remuneration. The agreement of service 
has already been made between the user and Uber when the user sits in the car. The driver does 
not even have the information on the destination before this point, leaving them the subject of 
Uber’s agreement with the user and Uber’s directions. 451 
 
Further it is declared that the cancellation of any trips is “subject to Uber’s then-current 
cancellation policies”. In a message to a driver who had cancelled more than 15 % of their rides 
during one week, Uber wrote:  

 
“Cancelling jobs you have accepted leads to highly frustrating experiences 
for riders, an unreliable experience and lower earning. Only accept a job if 
you are prepared to pick up the user and complete that job and if you are not 
in a position to do work for Uber remember to log offline at any time”452 

 
A message to another driver showed that Uber warned the driver to accept at least two trips in 
a row from that moment, or they would log of the driver for ten minutes.453 
 

“[…] Driver may be deactivated or otherwise restricted from accessing or 
using the Driver App or the Uber Services in the event of a violation of this 
Addendum or Transportation Company’s violation of the Agreement or 
Driver’s or Transportation Company’s act or omission that causes harm to 
Uber’s or any of its Affiliates’ brands, reputation or business as determined 
by Uber in its sole discretion. Furthermore, Uber retains the right to deactivate 
or otherwise restrict Driver from accessing or using the Driver App or the 

                                                
450 Uber New Terms Para 2.6.2, see Aslam, Farrar & Others v. Uber BV (n 432) [37]. 
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452 Ibid, [53]. 
453 Ibid, [52]. 
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Uber Service for any other reason at the sole and reasonable discretion of 
Uber.” 454 

 
The Partner Terms agreement stipulates that the agreement will terminate automatically, when 
the customer (Partner in the agreement) and/or its Drivers no longer qualifies, under the 
applicable law or the quality standards of Uber, to provide the Driving Service. 
 
In conclusion, Uber presents upon ‘onboarding’ how they want their Drivers to act, with explicit 
suggestions as to what topics of conversation is appropriate for example. The Drivers are 
subjects to Uber constantly monitoring their ratings and feedback from Users. When this is not 
satisfactory, they proceed with a warning to the Driver in question and messages indicating 
how they should improve their ratings. Furthermore, the Driver is, upon accepting, bound by 
the destination agreed upon with the User, but is not in any position to turn down of accept rides 
based upon a calculated profit. The Drivers is in reality bound by the route suggested by Uber 
and only able to deviate from in on their own risk. 
 
Furthermore, in the event that a Customer should have employed Drivers or business partners, 
they also require to be a beneficiary part of that agreement, and require specific management 
of the Drivers from the Customer, for example, that they should agree “and shall ensure455 that 
if a Driver does not wish to provide Transportation Services for a period of time, such Driver 
will log off of (sic) the Driver App”.456 By extension, the Driver is required to log off the App 
when not able to take rides, and is to some extent punished when not accepting a certain amount 
of rides offered while logged on the App. 
 
Another circumstance that should be taken into consideration, is the fact that Uber requires their 
Customers and Drivers to support Uber in all communications, and refrain from speaking 
negatively about Uber business and business concept in public.457 This is very similar to the 
Swedish concept of loyalty with regard to the employment contract. The loyalty obligation is 
considered to be part of the employment contract and includes, among other things, a limitation 
in the right to criticise the employer.458 If this is required of an Uber Driver, it might indicate 
such a limited right as can be assumed to be included in an employment contract, and further 
indicate such management and control that is consistent with an employment relationship. 
 
As presented above, a palpable level of obedience is often an indication of an employment 
relationship.459 Following the line of reasoning in AD 1990 nr 116, one of the decisive factors 
was that the worker performed work under the directives of the principal. This does not mean 
that the employer must necessarily monitor every aspect of the work performed, but the work 
should be somewhat framed by the principal, and structurally the performing party should be 
subordinate to the principal.460 
 
4.6.2	  Upwork	  
In the Upwork User Agreement, Upwork requires Users to: 
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”expressly acknowledge, agree, and understand that: (a) the Site is merely a 
venue where Users may act as Clients and/or Freelancers; (b) Upwork is not 
a party to any Service Contracts between Clients and Freelancers; (c) you are 
not an employee of Upwork, and Upwork does not, in any way, supervise, 
direct, or control the Freelancer or Freelancer Services; (d) Upwork will not 
have any liability or obligations under or related to Service Contracts for any 
acts or omissions by you or other Users; (e) Upwork has no control over 
Freelancers or the Freelancer Services offered or rendered by Freelancers; 
and (f) Upwork makes no representations as to the reliability, capability, or 
qualifications of any Freelancer or the quality, security, or legality of any 
Freelancer Services, and Upwork disclaims any and all liability relating 
thereto.”461 

 
When a performing party creates a profile on Upwork, they can fill out their qualifications. The 
platform provides voluntary skill tests for performing parties within different areas of expertise, 
with feedback included, though voluntary and not required.462 Upwork does not seem to screen 
Users before they are allowed on the website and expressly states that it makes: 
 

”no representations about, and does not guarantee the quality, safety, or 
legality of, the Freelancer Services; the truth or accuracy of Freelancer’s 
listings on the Site; the qualifications, background, or identities of Users; the 
ability of Freelancers to deliver the Freelancer Services; the ability of Clients 
to pay for the Freelancer Services; or that a Client or Freelancer can or will 
actually complete a transaction.”463   

 
However, the platform does reserve the right to refuse, suspend or revoke access if it discovers 
that any information given is not true, accurate or complete. It is unclear how a determination 
might be regarding the competences of a Freelancer, but this action can be taken ”for any other 
reason or no reason in Upwork’s sole discretion.”464 
 
As Upwork and other crowdwork platforms exists exclusively online, there can be no 
supervision in the traditional, physical sense. Control cannot be exercised by the platforms in 
the questions of how, when and what kind of work is performed. Nevertheless, through the 
Users Agreement for Upwork and other agreements between crowdwork platforms and 
workers, the platforms structure the relationship and exert control over the terms and conditions 
of work.465 For example, Upwork mandates that all transaction and work submitted is done so 
via the platform, making it the exclusive venue on which to exchange business.466 A violation 
of the User Agreement includes a restriction for Freelancers to include on their profile “email, 
Skype contact information, or links to any sites that include a way to contact you (User) outside 
of Upwork. This includes a link to your (Users) personal website or a third-party profile or 
certification (like LinkedIn).”467  Furthermore, the platform requires workers to relinquish all 
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property rights to work submitted.468 In a traditional agreement between a self-employed 
worker and a client, this right could be relinquished when negotiating the terms of the 
agreement, often in exchange for higher wages or other benefits. However, on Upwork and 
other crowdwork platforms, it is set as a default.469 The platform also reserves the right to, in 
its sole discretion, unilaterally terminate accounts of Freelancers that the it has deemed to have 
broken the User Agreement. An interesting and self-contradicting paragraph can be found in 
the User Agreement: 
 

“Freelancer will perform the Freelancer Services in a professional and 
workmanlike manner and will timely deliver any agreed upon Work Product. 
The manner and means of performing the Freelancer Services will be 
determined and controlled solely by Freelancer, which is engaged by Client 
as an independent contractor.” 470 

 
This shows that Upwork is involved to some extent in the relationship between Client and 
Freelancer. What the platform requires of the Freelancers would typically be required by an 
employer with regard to an employee. This indicates a relationship of subordination between 
Upwork and the Freelancer. It is unclear whether this paragraph means that if services are not 
done in a professional manner, the Freelancer will be suspended from her account, nor how 
Upwork determines this and enforces this paragraph, as it follows directly with the claim that 
the manner of performing will be determined and controlled solely by the Freelancer. 
 
Regarding client feedback and ratings, Upwork requires Users to allow comments, ratings, 
indicators of User satisfaction and other feedback to be posted on their profiles and made 
available to other users. Upwork claims to not monitor or censor the feedback given by Users.471 
Further, Upwork renounces that it investigates any remarks posted by Users for accuracy or 
reliability, but may still do so if a User requests it or if they deem, in their sole discretion, that 
the remark “violates the Terms of Service or negatively affects our marketplace.472 As discussed 
above, the rating system can be seen as a form of automated control. Upwork does not have to 
follow up on the work performed, as this management is delegated to the clients and the chance 
of a good rating or the risk of a bad one is always present. However, the rating and feedback 
system is not the only thing required for Freelancers to achieve a ‘Top Rated’ status. This is 
achieved not only by being at the disposal when indicating so or be active on the site. It also 
requires an account ‘in good standing’ without any recent account holds.473  
 
‘Account holds’ can be activated if Upwork determines, in its sole discretion, that a Freelancer 
has violated the User Agreement. On the website, Upwork addresses the most common reasons 
for an account being terminated, and offers ‘recommendations’ on how to conduct oneself to 
avoid this. For example, it stipulates: “Don't pressure clients to give you good feedback, and 
don't withhold work until feedback is left”; “It's OK to let clients know that you strive to provide 
high-quality work and to earn a good rating, or to ask for feedback to be left.” 
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The fact that Upwork reserves the right to remove information on its sole judgement does 
indicate that it has the right to control what is posted regarding individual Users and/or the 
platform. Upwork also reserves the right to suspend a User's access to the site upon discovery 
that any information the User has provided or posted on the site is ”not true, accurate, or 
complete, or such information or other conduct otherwise violates the Terms of Service, or for 
any other reason or no reason in Upwork’s sole discretion.” 
 
When a Client and a Freelancer has agreed on an hourly contract, the Freelances are required 
to install a tracking software functioning as a digital punch clock, to measure hours worked and 
earnings. If the Client and the Freelancer had found each other outside the Upwork platform 
and made a ‘traditional’ working agreement, this supervision of working hours would have 
been agreed upon and conducted between the parties, if at all. It is unclear whether Upwork is 
actively supervising the logged hours on behalf of the Client or if it is a question of Upwork 
merely providing a tool for the Client to exercise some control over the Freelancer. If it is the 
latter, the control function would be placed on the Client and not on Upwork, and this in itself 
does not indicate an employment relationship. If it is the former, this would mean that Upwork 
does exercise some form of supervision of the Freelancers, making this circumstance 
inconsistent with Upwork’s claims in the contract. 
 
In the event that a Client does not pay the Freelancer, Upwork offers a payment protection as a 
membership benefit to “foster fairness, reward loyalty, and encourage the Freelancer to 
continue to use the Site and Site Services for their business needs […]”.474 However, this 
payment protection is only activated if the Freelancer has performed her work in a certain way, 
logging her hours through the Upwork software and describing her work after every log. Similar 
to the ‘suggested’ route for Uber Driver, Freelancers can deviate from the manner of performing 
work via Upwork, but at their own risk. Thus, in reality, they are bound to perform work as 
‘suggested’ by Upwork. 
 
In conclusion, the relationship between Upwork and the Freelancer seems in some ways to be 
one of subordination. With the unilaterally written User Agreement, Upwork dictates many of 
the terms and conditions under which the Freelancers work. The when, how and where of 
controlling the work performed is less present on Upwork than in the traditional sense. 
However, following the reasoning in NJA 1973 s. 501, the fact that the performing party was 
not supervised was due to the fact that he was more skilled in the area of work performed. Many 
Freelancers on Upwork are advertised as experts in their field, and this would require less 
supervision and control from Upwork than for example Uber, who offers more specific 
services.475 Further, with both incentives and punishments, the platform can ensure that the 
Freelancers Upwork advertises perform their work in a desired fashion and attempts to modify 
their behaviour with ‘suggestions’ on how they should do so. There are some inconsistencies 
in the User agreements, noting especially the paragraph stating in the first sentence that 
Freelancer are required to perform their work in a ‘professional and workmanlike manner’, and 
in the next stating it is up to the Freelancer to decide the manner of performing work. In regards 
to a Client exercising control or supervising the Freelancers, this assessment would have to be 
made in the individual case. 
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4.7	  Remuneration	  
 
4.7.1	  Uber	  
The Drivers of Uber are not paid a set fee, but are remunerated in accordance with the rides 
they have given each week. The remuneration does indicate a working contract, but does not 
necessarily indicate that the Driver is an employee. However, the remuneration is coming from 
Uber and not from the passenger, even though the registrations of the rides appear on the 
Drivers app as invoices addressed to the customer. This ‘invoice’ is never sent to the user as 
they have already paid Uber. Some information has been given that Uber in earlier agreements 
has paid a guaranteed fee initially to new Drivers. This was presented in Mr Y Aslam, 
Mr J Farrar & Others v. Uber, without representatives from Uber suggesting that when this 
guaranteed fee was removed from the contracts, the relationship with its drivers was changed 
in any other way. For Drivers who had a contract relationship with Uber before this change, 
this might be of importance and. If the overall assessment should conclude that the Driver 
would be an employee when including the guaranteed payment, the change in relationship 
thereafter might indicate a purpose to circumvent mandatory legislation. 
	  
4.7.2	  Upwork	  
The remuneration for a task uploaded is up to the Client to decide. If the Client instead searches 
for Freelancers, their normal hourly rate is shown along with their profile. Accordingly, the 
remuneration can differ from task to task and from Client to Client. The Client and the 
Freelancer are free to agree upon an hourly rate, or a fixed price for a task. There seems to be a 
great degree of independence in agreeing on the size of the remuneration between Client and 
Freelancer. No guaranteed or set payment is made to the Freelancers from Upwork. When an 
assignment has been completed, Upwork act as an intermediary and both parties are required 
to implement the transaction through the platform’s payment services.476 
 
Regarding the payment protection for hourly contracts, Upwork requires Freelancers to agree 
that they “hereby irrevocably assigns to Upwork the right to recover from the Client any 
amounts that Upwork or our Affiliates provide to the Freelancer in connection with the Payment 
Protection membership benefit”.477 Upwork renounces having any participation in a dispute 
between a Client and a Freelancer, but states that it will investigate the time log registered if 
Freelancer and Client cannot come to a resolution, and determine in its sole discretion if an 
adjustment in necessary: “Upwork’s determination of such dispute shall be final.” 478 
 
Felstiner identifies the fact that a platform will step in and force payment under certain 
circumstances, coupled with a cloudy nature of the platforms disclaimers regarding dispute 
resolution, may give performing parties the impression that they can rely on the platform to 
enforce payment under extreme circumstances. 479 Further, Upwork reserves the right to hold 
disbursement of the payment if they for example consider that the User Agreement has been 
violated in some way.480 From that perspective, Upwork does have both concrete and, perhaps, 
perceived influence over the compensation process to a certain extent. There are some 
inconsistencies in these circumstances and a definite answer will be difficult to come by. 
However, the possibility to negotiate remuneration between the parties, the fact that no set or 
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guaranteed salary is paid and the fact that Freelancers are not reimbursed for expenses while 
working does, in my opinion, indicate that in terms of remuneration, there is no indication that 
an employment is at hand regarding Upwork. 
 
4.8	  Equipment	  
As shown above, and this is the case with almost all the crowdsourcing platforms, neither Uber 
nor Upwork claim to provide their performing parties with any equipment. This is to be 
provided solely by the performing party. As presented above, the provision of equipment does 
indicate that an employment is at hand, but the opposite is not deemed inconsistent with an 
employment relationship. 481 Uber require drivers to provide their own car and to pay for taxes, 
insurance maintenance, repairs, and eventual toll costs. They are not provided with any 
additional equipment or uniforms. Uber does have some requirements on the age, model and 
colour of the car, however. Upwork does not seem to provide any equipment for the 
Freelancers.  
 
4.9	  Industry	  specific	  practises	  and	  customs	  
The question of industry specific practices and customs poses something of a problem. Should 
the industry be regarded as the platform based crowdsource industry or should the industry be 
regarded in each individual case? If it is the former, the industry regarding crowdsourcing is 
still relatively new, and there are up to this point no practises and customs, nor any collective 
agreements written in regards to crowdsourcing. In addition, as presented before, there are 
major differences in how the different crowdsourcing platforms construct their business and 
what type of work is present on the different platforms, indicating that the workers on the 
different platforms will be subject to different collective regulations, should they be considered 
employees and choose to organise. 
 
4.9.1	  Uber	  
Uber expressly claims that it is under no circumstances a transportation company. This is shown 
both in agreements with Customers and Drivers, but also in agreements with Users.482 In the 
case Mr Y Aslam, Mr J Farrar & Others v. Uber, the question is debated, and the Employment 
Tribunal comes to the conclusion that the services offered, are offered by Uber, and not by each 
individual Driver, and that Drivers are hired, or onboarded in Ubers’ terminology, to that 
specific end. Furthermore, which is deemed self-evident, the services are to promote Uber’s 
name and ‘sell’ its transportation services.483 In case the Swedish Labour Court was to assess 
the question of whether a Driver was an employee or not, they would accordingly have to 
consider the Swedish transport industry and its specific practises and customs. Independent 
contractors are common among some sectors of the transport industry, and particularly within 
road haulage.484 However, this industry has also been criticised for problems with false/bogus 
self-employment.485 However, no specific custom of having individual drivers hired as 
independent contractors seems to be present specifically within the taxi industry. On the 
contrary, the construction of Uber and other crowdsourcing platforms within the transportation 
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industry have met critique from the Swedish transport union.486 Furthermore, as presented 
above, certain emphasis is given to the customs in an industry where a collective agreement is 
made on a central level, as the general view is that such an agreement is made between equal 
parties and can be assumed to reflect balanced solutions and well established practices in the 
industry that have been ascribed certain meaning.487 In the case of Uber, the subject of the 
negotiation positions of the drivers has already been touched upon, and given the working 
conditions of Uber Drivers as described above, they cannot be argued to reflect balanced 
solutions between equal parties. 
	  
4.9.2	  Upwork	  
As Upwork allows Users with very different skills to create accounts on the platform, there can 
be no specific industry customs or practises assessed in a general overview such as this. 
However, in regards to each individual Client, it could have an impact. For example, if a Client 
should hire a Freelancer to write articles on recurring occasions for a newspaper or similar the 
Freelance Agreement might be relevant in this case. This is in relation to the work performed 
however, and not in direct relation to Upwork. 
 
4.10	  Dependency,	  the	  social	  and	  economic	  criteria	  
Generally with crowdsourcing platforms, and in particular low-skilled crowdwork, “the 
opportunity for entrepreneurship, and with it risk-and-reward, is barely, if at all, present”.488 As 
discussed above, the terms and agreements in general are unilaterally written and if a worker 
does not comply with these terms, whether when affiliating to the site or when these are 
updated, they are not granted access (or continued access) to the site. 
 
As discussed above, the terms of use dictate the structure and working conditions of workers in 
many ways and prevents them from negotiating independently regarding each task performed.  
Many crowdsourcing platforms reserves the right to suspend a user if they determine, in their 
sole discretion, that any terms of use have been violated. This could include any action from a 
worker that affects the platforms or their brand in a negative way, and for fear or risk of 
retribution a worker may refrain from criticising the platform.489 
 
As the cases tried and presented above regarding the special emphasis put on dependency and 
the social and economic criteria are concerning hairdressers, an attempt will be made in drawing 
parallels to the crowdsourcing platforms and their concepts. The reasons for the Labour Court 
to find that the hairdresser in AD 1978 nr 7 was an employee was the that the leasing of a 
hairdresser’s chair at a salon usually results in a relationship between the principal and the 
performing party that departs from what is usually considered an independent contractor. For 
example, as seen from a customer’s perspective, the performing party acts as an employee 
would have and is often seen as a representative of the business within which they are hired. 
The performing party is also dependent on the management of the salon at large without having 
any influence over it. In the case at hand the hairdresser had to oblige to the prices set by the 
owner of the salon and could not determine her own prices, nor did she keep her own booking.  
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4.10.1	  Uber	  
A lot of parallels can be drawn from the examples provided above and placed within the 
construction of the relationship between Uber and its Drivers. For example, as seen from a 
User’s perspective, one might see the Drivers as representatives of the business. It is explicitly 
stated in the contract with the User that the Drivers are independent contractors and not 
employee of Uber.490 However, the ride booking is made through the Uber App, and only the 
name of the Driver appears on the app. The transaction, from the User’s side, is made directly 
to Uber. Furthermore, Uber is advertised with the slogan “everyone’s personal driver” and the 
driver services provided are advertised by Uber and not by any individual Driver. Furthermore, 
the Drivers are not allowed to negotiate the price but are bound by the prices set by Uber. The 
Drivers are responsible for their own tax payments, but as presented above, they are not 
themselves managing the charge from the Users. This is handled by Uber. The Driver is 
somewhat dependent on the management and reputation of Uber to be able to perform their 
work, though they are also dependent on their individual average score.  
 
In the case AD 1979 nr 12, the hairdressers were not deemed to be employees as they had 
established positions on the labour market and where independent in terms of prices settings 
and had their own exclusive clientele. The Uber App does not allow users to choose their 
specific Driver, so the possibility for Drivers to of establish their own exclusive clientele is very 
limited. As for the establishment of a position on the labour market, there is a possibility for a 
Customer (or a partner by the Partner Agreement terminology) to hire Drivers or work with 
business partners who offer services via the Uber App and thus establish a position on the labour 
market. 491 However, as stated above, the vast majority of Customers are sole Drivers without 
the opportunity to hire employees of their own. 
 
In AD 1978 nr 7 the court also took into special consideration the fact that the hairdresser was 
very young and lacked work experience in the field, and had been terminated two months prior 
from a so-called student employment by the owner of the salon, who’d claimed redundancy. 
This indicated a non-independent and subordinate position to the owner of the salon. The court 
concluded that this was an employment relationship. An argument can be made that many of 
the Drivers on Uber are not native to the country that they are in and that they do not speak 
Swedish as their native tongue. This issue is addressed in the case Mr Y Aslam, 
Mr J Farrar & Others v. Uber, and it is reasoned that these drivers are “not accustomed to 
reading and interpreting dense legal documents couched in impenetrable prose”. This could be 
assumed to be true even to Drivers reading these contracts in their native tongue. In this case, 
the argument of unequal parties could be made to say that these Drivers are, in general, 
dependent. Given the arguments made above regarding management and control, the Drivers 
could be deemed, in general, to be subordinate. Furthermore, regarding the contracts between 
Uber and the customers, the fact that the Partner Terms agreement could be unilaterally changed 
by Uber to the New Terms agreement, also indicates a dependency. 
 
A careful conclusion is drawn that the circumstance of economic and social criteria does 
indicate that the drivers of Uber, in general, are in fact employees. 

                                                
490 Uber, ’Uber B.V Villkor’ (Uber 2016) <https://www.uber.com/legal/terms/se/> last accessed 2017-05-01. 
491 Eskil Fagerström and Emma Johansson, ’Uber har skakat om taxibranschen’ Sydsvenskan (20 March 2016) 
http://www.sydsvenskan.se/2016-03-20/uber-har-skakat-om-taxibranschen, last accessed 2017-05-01. 



 85 

	  
4.10.2	  Upwork	  
Some of the circumstances regarding Freelancers on Upwork could be parallel to what has been 
discussed above. When browsing on Upworks website, the sentence “Browse our highest-rated 
customer service talent” is displayed on one page.492 This could, from a Clients perspective, 
indicate that it is Upwork providing the Freelancers as their employer. However, when requiring 
a service from a Freelancer on the site, the Client must send a recruitment invitation and offer 
an assignment themselves, which the Freelancer must accept in each individual case. Upwork 
acts as an intermediary in regards of the payment, but the price set is agreed upon by the Client 
and the Freelancer. This possibility to negotiate and to reject or accept work as they choose 
does indicate independence. There is also an opportunity for Freelancers to use their initiative 
to maximize their profits as they are allowed to apply for tasks and advertise their profiles on 
the site with their specific skills and with feedback from previous clients. However, in order to 
reach or maintain their status as ‘Top Rated’, they are required to be active on the site and thus 
cannot be entirely fastidious with which tasks they accept. Further, the Freelancer is in some 
ways dependent on the management and reputation of the site, and they do not have any 
influence over this management. 
 
The question on dependency in regards to Upwork is interesting. Yes, in some regards the 
Freelancers are dependent and subordinate to the platform and should any problem arise, the 
platform can unilaterally terminate or ‘hold’ an account. This can be seen as some sort of 
punishment. On the other hand, some of the ‘Top Rated’ Freelancers have indeed built up a 
reputation on the site and can be regarded to have a good position to refuse work and to 
negotiate wages and other benefits with their Clients. A genuinely self-employed worker or 
independent contractor is dependent on the labour market as well, and cannot be fastidious 
about which work to perform, and their reputation and previously successful business 
arrangements have a great impact in their further success on the labour market. The argument 
used in the case AD 1995 no 66 might be reused in this situation. In the referred case, the court 
stated that the three men had made themselves financially dependent on the income from these 
assignments on their own initiative and that the background for this initiative, apart from 
interest in the field, that they had considered this line of work could result in an option for 
providing a living, given the quantity and intensity of assignments to external personal 
examiners. 
 
However, the difference between a self-employed worker or independent contractor, as 
opposed to Freelancers on Upwork or indeed, on any other crowdsourcing platform, is that if a 
Client gives a poor rating or feedback or the platform determines that any terms of use have 
been violated, the entire profile of the Freelancer will be affected, she might lose her ‘Top 
Rated” status and if her account is terminated or put on ‘hold’, the entire marketplace on which 
she has advertised her ‘independent’ business is no longer accessible, and her reputation is not 
worth anything outside it. Returning to the cases AD 1978 nr 7 and AD 1979 nr 12, the 
difference in the two cases were not the characteristic features of the leasing of a hairdresser’s 
chair, that often departs from what is usually considered an independent contractor agreement. 
The difference was how the performing parties had managed their business in the individual 
cases. Accordingly, one might draw a parallel to the crowdsource industry as it has shown signs 
of departing, in several cases, from features often characterised with independent contractor 
agreements. An assessment would have to be made in the individual case, regarding the 

                                                
492 UpWork, ‘Customer Service Pros’ (UpWork 2017) <https://www.upwork.com/cat/customer-service/> last 
accessed 2017-05-21. 
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performing parties position on the “gig economy labour market”. Some, but assumingly a small 
portion of the work force, might indeed be genuinely self-employed, with a position to bargain 
independently while still having some dependency on the platform, using initiative to maximise 
their profits while most Freelancers are probably more dependent on the platform. 
 
A further issue identified regarding crowdsourcing in general is the fact that the work performed 
is often not defined as ‘work’ at all. It is rather designated as “gigs”, “tasks”, “favours”, 
“services”, “rides” etc. A consequence of this is that by clients, the work performed is done so 
behind a computer screen or as part of an anonymous work force. Labour can be provided at 
the click of a button, the work is performed, and the individual actually performing the work 
disappears into the crowd.493 Even with Upwork, which in comparison with other crowdwork 
platforms is relatively open with identities of performing parties, Freelancers are only presented 
with their first names. The risk is that these workers are only identified as an extension of an 
IT device or online platform. This might incline clients to expect the worker to perform as 
smoothly as a software or technological tool, and rating their experience with the service 
accordingly, not taking the human factor into account, as they might do in other sectors of the 
economy: “This, in turn, might have severe implications on their ability to work or earn in the 
future as the possibilities to continue working with a particular app or to accede to better-paying 
jobs on crowdsourcing platforms are strictly dependent on the rates and reviews of past 
activities.“ 494  
 
4.11	  Circumvention	  of	  mandatory	  legislation	  and	  collective	  agreements	  
The question of circumvention of mandatory legislation and collective agreements has been 
described as a checkpoint where the courts verify the conclusion made by the overall 
assessment.495 In the case AD 1995 nr 66 presented above, the overall assessment concluded 
that the three men working as personal examiners for the Swedish Prison and Probation Service 
were not employees. However, the court still considered the possibility of purposeful 
circumvention, and concluded that an employment relationship could be at hand if this purpose 
was detected.  
 
It is evident that there are major differences in how work in the gig economy in constructed. In 
summarising the circumstances assessed above, two different, but careful conclusions can be 
drawn regarding the classification of performing parties on Uber and on Upwork. The argument 
made regarding each platform and each factor has been based on general assumptions, but 
again, it should be noted that these assessments will have to be made in each individual case. 
The figure below shows the circumstances considered and what conclusion has been drawn 
considering each factor. The factors emphasised are represented on both sides, as they are 
somewhat uncertain and would have to be considered in the individual case. 
 
 
 

                                                
493 De Stefano (n 444) 5. 
494 Ibid, 5. 
495 Ds 2002:56 Hållfast arbete för ett föränderligt arbetsliv, 118. 
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In the case of Uber, when weighing the general circumstances at hand, the conclusion is made 
that the overall assessment indicates an employment relationship. The customers are generally 
sole Drivers, required to perform their work personally. They are, when logged on to the app, 
required to be at the disposal to perform tasks occurred and are limited in their possibility to 
refuse work. No industry specific practices or customs seem to speak for the function of 
individual Drivers being defined as independent contractors, and they can be assumed to be 
dependent on the platform with regard to the social and economic criteria. The fact that 
equipment is provided by the customer and/or driver, and that remuneration is not guaranteed, 
does not indicate that they are employees. However, when regarding the extent to which control 
is being exercised, the personal obligation to perform work at the disposal of the principal, and 
the extent of the Customer’s and Driver’s dependency on the platform is deemed to have special 
emphasis. 
 
The overall assessment made regarding Upwork is more uncertain. Freelancers are most of the 
time individual performers, required to perform their work personally. Upwork does have 
influence over the working conditions and the relationship between Freelancer and Client and 

Uber	  workers	  as	  employees
••Obligation	  to	  perform	  work	  
personally
••Duration	  of	  relationship
••Management	  and	  control
••Remuneration
••Industry	  specific	  practises	  and	  
customs
••The	  social	  and	  economic	  criteria
••Purpose	  to	  circumvent	  
mandatory	  legislation

Uber	  workers	  as	  self-‐
employed
••Duration	  of	  relationship
••Number	  of	  principals
••Remuneration
••Equipment

'Upworkers'	  as	  employees
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••Management	  and	  control
••Social	  and	  economic	  criteria
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practices
••Purpose	  to	  circumvent	  mandatory	  
legislation

'Upworkers'	  as	  self-‐
employed
••Duration	  of	  relationship
••Management	  and	  control
••Remuneration
••Equipment
••Industry	  specific	  customs	  and	  
practises
••Social	  and	  economic	  criteria
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can with incentives and punishments ensure that Freelancers are somewhat at the disposal of 
the platform and perform their work as desired. While the platform in itself does not rate the 
Freelancers, a calculation software based on factors Upwork deems relevant determines 
whether a Freelancers reaches the status ‘Top Rated’ or not. Furthermore, many Freelancers 
may be considered to be dependent on the platform to some extent, subject to the sole discretion 
of the platform to decide whether they have violated the User Agreement and a limited chance 
to protest, should they regard themselves mistreated. However, the opportunity for Freelancers 
to be independent seems to be greater on Upwork compared to other crowdwork platforms and 
it can be argued that they subject themselves to the competition on the labour market as would 
a self-employed worker or an independent contractor in other parts of the economy. The degree 
of dependence could be argued to also apply for self-employed workers and independent 
contractors on other parts of the labour market, who need to adapt to the clients and perform in 
a certain way in order to gain a reputation on the market and thus earn more work. In the general 
case, the level of independence of the individual Freelancers, combined with an uncertain 
degree of management and control and right to refuse work, the conclusion is that Freelancers 
are not employees of Upwork. 
 
After making these assessments, the question remains whether there is a purpose for these 
platforms to circumvent mandatory legislation. In the case of crowdsourcing platforms in 
general, the advantages of providing labour without hiring the work force as employees is 
evident. By classifying the workers as independent contractors, there is no obligation for the 
platforms to pay social fees such as insurance contributions and withhold preliminary income 
tax. Saving these, among other, expenses, the platforms are able to offer services at greatly 
reduced prices and thus forming powerful monopoly positions in their respective markets. At 
the same time, it is evident that without the workers there would be no platforms at all. As put 
by Felstiner regarding the crowdwork platform Amazon Mechanical Turk: 
 

“Providers are more than an “integral part” of Amazon’s AMT enterprise. 
They are the business. Without the 200,000–person crowd, Amazon cannot 
function as a crowdsourcing venue. True, each individual Provider adds very 
little, but together they generate nearly all of AMT’s value.” 496  

 
Comparing this to the traditional industrial model where workers with specific skills are 
considered to be at the core of the organisation, with a strong connection to the employer, they 
would traditionally be employees of the same business. Characterising a more flexible 
organisation is the offloading of risk to the periphery through sub-contracting and replacing 
contracts of employment with other types of contracts, while shrinking the core or internal 
sectors of the organisation.497 In the case of crowdsourcing, the organisation is considered to 
be extremely flexible, at the expense of the workers. They are, as described, core workers, 
though with a weak connection to the platform and considered to be self-employed. 
 
On some crowdsourcing platforms, it would appear the agreements between platform and 
worker are specifically constructed with the purpose to circumvent mandatory regulation. Many 
of the contracts go above and beyond to ensure that workers are not employees, and that the 
platforms are simply intermediaries for clients and workers to find each other. However, this 
does not seem to be the case in many situations. When the contracts are constructed one way 

                                                
496 Felstiner (n 465) 195. 
497 Engblom, ‘Self-employment and the Personal Scope of Labour Law Comparative Lessons from France, Italy, 
Sweden, the United Kingdom and the United States’ (n 34) 19. 
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and the reality is another, this would be a typical sign that an intent to circumvent the mandatory 
regulations is at hand.  
	  
4.11.1	  Uber	  
As presented above, Uber is very explicit in denying that it is a provider of any transportation 
service, but merely offers information and a tool to connect users seeking Driving Services to 
Drivers who can provide this driving service. In addition to holding this position within the 
company, this is required to be acknowledged by all parties with whom Uber has a contract 
relationship.498 Furthermore, acknowledgement is required in the contracts with the User, the 
Customer and the Driver, that the Driver is not an employee of Uber, but that  
 

“by providing the Driving Service to the Customer (client in the New Terms 
terminology) , the Partner (Customer in the New Terms terminology) accepts, 
agrees and acknowledges that a direct legal relationship is created and 
assumed solely between the Partner (Customer) and the Customer (User). 
And that Customers and Drivers perform these services as independent 
contractors.” 

 
With regard to the claim that with every ride, an individual contract is made between Partner 
(Customer) and the User, the absurdity of this claim may be best described as it was phrased 
by the court in Aslam, Farrar & Others v. Uber: 
 

“Uber’s case is that the driver enters into a binding agreement with a person 
whose identity he does not know (and will never know) and who does not 
know and will never know his identity, to undertake a journey to a destination 
not told to him until the journey begins, by a route prescribed by a stranger to 
the contract (UBV) from which he is not free to depart (at least not without 
risk), for a fee which (a) is set by the stranger, and (b) is not known by the 
passenger (who is only told the total to be paid), (c) is calculated by the 
stranger (as a percentage of the total sum) and (d) is paid to the stranger. 
Uber’s case has to be that if the organisation became insolvent, the drivers 
would have enforceable rights directly against the passengers. And if the n 
unknown person and who does not in turn know the driver, to undertake a 
journey that it beforehand unknown to him, with a route prescribed by a 
stranger to the contract, who also determines his remuneration and receives 
the payment from the passenger. Ubers case would then be that if the 
organisation became insolvent, the drivers would have enforceable rights 
directly against the passenger, which is not suggested in any of the terms […] 
The absurdity of these propositions speaks for itself. Not surprisingly, it was 
not suggested that in practise drivers and passengers agree terms. Of course 
they do not since (apart from any other reason) by the time any driver meets 
his passenger the deal has already been struck (Between ULL and the 
passenger( […] We are satisfied that the supposed driver/passenger contract 
is pure fiction which bears no relation to the real dealings and relationships 
between the parties” 499 

 

                                                
498 See for example Uber Partner Terms 2.1.1, see Aslam, Farrar & Others v. Uber BV (n 432) [29]. 
499 Aslam, Farrar & Others v. Uber BV (n 432) [91]. 
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This contradiction between contract and reality indicates an intent to circumvent mandatory 
legislation. Furthermore, the contrasts between contract and reality in terms of obligation to be 
at the disposal of Uber and the extent to which control is exercised also indicates purposeful 
circumvention. The fact that Uber has invented a whole new vocabulary to avoid any indication 
of an employment relationship is also an interesting topic of discussion. Uber refers to hiring 
as ’onboarding’, and offers ’suggestions’, ’tips’, ’advice’ and ’recommendations’ instead of 
calling it directives or management. They also refer to ‘deactivation’ instead of termination or 
notice.  
 
The drivers who have had contracts including an initial guaranteed payment that was later 
removed, without any further change in the relationship, could have an even greater claim to 
Ubers intent to circumvent mandatory legislation. As presented above, the court will take into 
consideration whether a performing party has previously been, or would have been deemed, an 
employee to a principal and has subsequently been performing similar tasks as an independent 
contractor.500 
	  
4.11.2	  Upwork	  
Regarding Upwork, there are some inconsistencies in the User Agreement that need to be taken 
into consideration. One of these is the paragraph requiring Freelancers to perform their services 
in a “professional and workmanlike manner”. If it is true that, as UpWork claims, it does in no 
way supervise, direct or control the Freelancers, this seems like an odd paragraph to insert into 
the User Agreement. 
 
Furthermore, Upwork seems very aware that a relationship between a Client and a Freelancer 
could develop into an employment relationship depending on the circumstances in the 
individual case. They even have a function for this if a Freelancer is classified as an employee 
by a Client. The platform seems aware that an employment relationship could appear to exist 
between Upwork and the Freelancers. In the User Agreement Upwork states that it is not a party 
to any service agreement.501 Nonetheless, the platform finds it necessary to expressly repeat on 
several occasions that Upwork does not in any way control or supervise the Freelancers and, 
that the Freelancers are not employees of Upwork in any form.502 However, the parties are not 
free to negotiate their terms as they wish or contact each other outside the platform. De Stefano 
describes these types of clauses as ‘enhanced independent contractor clauses’, “as they do not 
only exclude the existence of an employment relationship between the platform or app and the 
worker but also exclude that the worker and the client may enter into an employment 
relationship, even when the terms and conditions of the service specify that these actors are 
“third parties” to the platform.”503  
 
De Stefano argues that this is another way for platforms to dictate terms and conditions of 
employment between workers and clients. Furthermore, other indications of control and 
supervision have been detected, as presented above. The argument is often used, not only by 
Upwork but by crowdsourcing platforms in general, that the platform it is merely a marketplace 
for clients and workers to find each other. If this was to be compared to another forum or 
platform functioning as a marketplace for performing parties and clients to find each other there 
are some circumstances that differ. Imagine, for example, an advertising section in a newspaper. 

                                                
500 Ds 2002:56 Hållfast arbete för ett föränderligt arbetsliv, 116. 
501 UpWork, ‘User Agreement’ (n 426) Para 5.1. 
502 See for example UpWork, ‘User Agreement’ (n 426) Para 8.2, 10 & 13. 
503 De Stefano (n 444) 12 ff. 



 91 

The provider of this ‘marketplace would indeed charge clients and independent contractors for 
advertising there. However, it is unlikely that the provider of this ‘marketplace’ would require 
to be a part of the agreement made between client and independent contractor, or require the 
right to be an intermediary to the payment and to hold disbursement of the payment if, in their 
sole discretion, the agreement between the provider of the marketplace and either party was 
deemed to be violated in some way. Further, it is unlikely that if an independent contractor did 
not perform to the standards of the client, they would somehow be punished by the 
‘marketplace’. With the construction of the platform as it is, Upwork is able to provide 
Freelancers without employing them. There are some inconsistencies in the User Agreement 
that could indicate an attempt to circumvent mandatory legislation, should a Swedish court 
make an assessment in the individual case.  
 
 
4.12	  The	  courts	  ruling	  in	  equilibrium	  
The identification of an attempt to circumvent mandatory legislation is of greater relevance 
foremost in cases where the court is in doubt of how to assess the various circumstances.  
 
In the preparatory work from the Swedish Codetermination Act504 and the Swedish 
Employment Protection Act505, a wide application of the notion of employment is identified 
and it is expressed that the development of this widening application should continue and that 
the courts in doubtful situations should be determined to the employee’s advantage. However, 
this type of statement has not been made in the Labour Court in the last decades, nor has this 
type of position taken by the Labour Court been identified that indicates the use of this type of 
rule. 506 In the case presented above AD 1983 nr 89, the court seemed determined to find a 
decisive factor and does not consider the preparatory work at all. The question remains whether 
the Swedish Labour Court today would take this in-dubio rule into account if it could not come 
to a conclusion. However, in the case of Uber, with the argumentation presented above, the 
conclusion of the analysis on the general Uber drivers might mean that the Labour Court would 
not need to consider an in-dubio rule. The case regarding UpWork is more uncertain, but 
considering the case in AD 1983 nr 89, the court would presumably regard the workers 
presumed voluntary part-taking in the agreement if it could not come to another conclusion. 
 
 
  

                                                
504 Prop. 1973:129 p. 196. 
505 Prop 1975/76:105 annex 1, 109. 
506 Ds 2002:56 Hållfast arbete för ett föränderligt arbetsliv, 119. 
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4.13	  Summary	  and	  discussion	  
 
The discussion presented above shows that a worker in the gig economy can, indeed, be 
regarded as an employee. The purpose for the legislator to keep the definition of an employee 
or an independent contractor out of legislation is to enable an interpretation of the dispositive 
facts in each case. Accordingly, the case law can be adapted and applied to changing 
constructions, conditions and values on the labour market. As showed above, the unexplored 
structures of the gig economy in Swedish case law does not necessarily mean that the 
assessments made are outdated and cannot be used when challenged with new trends. 
Essentially, the actual work performed in the gig economy is in no way new, though it has been 
enhanced and made more available and efficient through technology. Accordingly, the 
phenomenon of self-employed workers subjecting themselves to the competition of the labour 
market is not in itself new either, even if the competition is on an immensely larger scale. 
However, some differences can be detected. One of the more important factors is the 
management and control of the workers in the gig economy, and their dependence on the 
platforms. There is a difference in how workers are controlled and how, when and where they 
perform work. This is most prominent in work performed online. Still, the rating systems on 
the crowdsourcing platforms, and the unequal positions between worker and platform does 
contribute to a control and a dependence that is not present in other parts if the labour market 
for an independent contractor. This is a fact that the Swedish courts will have to take into 
account, when faced with these questions, and to re-evaluate the way they view control over 
the worker and their dependence in the individual case. 
 
The courts do take into account the special circumstances in each case, and as shown in the 
cases regarding workers leasing hairdresser’s chairs at salons, the courts take into special 
consideration the fact that this construction often results in a relationship between the principal 
and the performing party that departs from what is considered a normal relationship between a 
principal and an independent contractor. The court reasons that the special features 
characterising these types of agreement should in most cases be regarded as non-valid, and the 
leaseholder should be considered an employee. Some similarities can be drawn to the 
crowdsourcing platforms and the way they have chosen to construct their agreements with 
workers. A presumption like the one described above might be valid for the courts to apply in 
the cases regarding crowdsourcing. This might be a vast generalisation to make, taking into 
account that crowdsourcing platforms do not provide services in one specific industry, however 
there are many similarities in how the crowdsourcing platforms construct their agreements. 
 
Furthermore, particularly with the platforms providing services requiring physical work, such 
as Uber or TaskRabbit, the need for ratings and control might be larger than on crowdwork 
platforms. This is because the work performed requires consumers to trust the person they let 
into their house to clean, or with whom they get in a car. The platforms evidently have difficulty 
with ensuring quality in the work performed and encouraging consumers to trust and use their 
services, while at the same time giving the workers an independent status and not managing 
and controlling how their work is performed. It might be prudent for the courts to adapt the 
assumption that this difficulty is present, and that a presumption might be more relevant in these 
cases. 
 
There is no denying, however, that workers in the gig economy might still struggle gaining the 
status of an employee. The similarity to employees in terms of financial, social and bargaining 
possibilities does suggest that while they might not fulfil the criteria for being labeled 
employees, this might be a cause to re-evaluate the use of the dependent contractors in some 
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cases. This would give the social partners an opportunity to negotiate working conditions for 
workers in the gig economy. However, as presented above, the inclusion of a dependent 
contractor in the Codetermination Act, as it was formed, was made due to concern of a limited 
coverage of the Act. Since then, the notion of the employee has been broadened as seen above, 
and many consider the special provision of the dependent contractor outdated.507 The risk is 
also present that with an increased use of an additional third definition of a performing party, 
many of the workers who should really be defined as employees could defined as dependent 
workers instead, in order for crowdsourcing platforms to circumvent the mandatory legislation 
following an employee status. This problem has been described by De Stefano, among others.508 
 

5 Conclusion 
 
The first purpose of this thesis was to investigate the concept of employment and self-
employment in Sweden and the United Kingdom. In both countries, the process of determining 
who is an employee and who is not is made through a linking process, regarding the 
circumstances in each individual case. In the United Kingdom, the definition of an employee 
or an independent contractor is made in legislation. However, in both countries the indicators 
of what constitutes one or the other has been developed thoroughly in case law. In the United 
Kingdom, the notion of the employee has a much narrower scope than in Sweden, with an 
extension being made to the notion of workers to ensure a wider range of protective legislation. 
The notion of the employee in Sweden has a very wide scope and a parallel can be drawn rather 
between the notion of worker in the UK and the employee in Sweden.  
 
 
5.1	  How	  is	  the	  concept	  of	  employment	  and	  self-‐employment	  constructed	  in	  Sweden	  
and	  in	  the	  United	  Kingdom?	  
There are great similarities in the assessments made in the countries’ respective courts regarding 
what circumstances are of importance. In both countries, the presence of an obligation to 
perform work personally is a ground pillar for an employment to be at hand. Both countries 
further regard the factors of control exercised over the performing party, the duration of work 
performed, who provides the equipment used, how remuneration is paid and the dependency of 
the worker on a particular employer. There are some differences however. In the UK, these 
factors are often assessed as part of larger ‘tests’ performed by the courts. For example, in the 
organization integration test can include both the equipment being used by the performing 
party, and the control exercised by the employer. Some criteria, such as the mutuality of 
obligation and the obligation to perform work personally, have been called irreducible 
minimum criteria required to define a performing party as an employee, but these statements 
have later been rebuked. This has made the predictability of defining an employee or 
independent contractor somewhat uncertain, and the different approaches made by the courts 
have been described as notorious in their complexity. Furthermore, the common law tradition 
has such a dominant effect on the legal system, precedents are very leading and a continuity 
can be detected. Precedents and judicial decisions are integrated in the legal system in such a 
way that it can be hard to adapt as society is developing and social conditions may have changed 
since the precedent was made.  
 

                                                
507 Andreas Inghammar, The Concept of ‘Employee’: The position in Sweden, in Bernd Waas’s and Gus Heerma 
van Voss’s (eds) Restatement of Labour Law in Europe (Hart Publishing, forthcoming) 682. 
508 De Stefano (n 444) 18 ff. 
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The Swedish notion of the employee and the courts line of reasoning have remained quite 
consistent over the past decades, proving that adaptions to new trends on the labour market 
have been possible, as was the legislator’s intent. It has not been stated that there is a particular 
factor which effectively decides whether a performing party is an employee or an independent 
contractor. This can create difficulty in identifying what can be a decisive factor, and the court 
makes an overall assessment in the individual case. However, some factors seem to be more 
emphasized, such as the management and control of the principal, whether the performing party 
is at the disposal of the principal or can turn down work, and the dependency of the performing 
party on the principal.  
 
One particular difference between Sweden and the UK is the importance of the industry specific 
customs and practices. As Sweden does have a strong reliance on the social parties to regulate 
the labour market, central collective agreements can be decisive in determining if a performing 
party is an employee or an independent contractor. As partly biased to this model, the 
opportunity to adapt regulations to specific industries is a possibility for Sweden to advance in 
the field of gig economy as well, ensuring reasonable working conditions for workers in the gig 
economy without impeding the technological developments and opportunities presented with 
the sharing economy. 
	  	  
5.2	  What	  are	  the	  major	  crowdsourcing	  platforms	  in	  the	  gig	  economy	  today?	  
The second purpose of this thesis was to get an overview of the different types of crowdsourcing 
platforms, drawing examples from the most common ones. The results show a vast variety in 
how these platforms operate and what kind of services they provide. There is a distinction to 
be made between platforms providing services that need to be performed locally and platforms 
distributing labour for workers competing online on a global scale. Some platforms provide a 
specific service such as delivering or driving (Uber), while others provide a wide range of work 
(Taskrabbit, UpWork), not working within a specific industry. There are also competition 
platforms (Pillar), enabling competitors to submit contest propositions, thus performing work 
without any guarantee of remuneration. Furthermore, there are the crowdwork platforms 
dividing work into microtasks (Amazon Mechanical Turk, Crowdflower), enabling a 
performing party to perform work for a large number of clients in a single day. There are 
differences, but also many similarities in how the platforms choose to engage with workers. 
The concept is the same, however, in that work is provided in the form of an open call to an 
undefined crowd. Some platforms actively match a performing party with a consumer, while 
some platforms leave this up to the consumer. Almost all crowdsourcing platforms define the 
workers as independent contractors, shifting the risk from the companies to the individual. At 
the same time, many crowdsourcing platforms exercise a great amount of control over their 
workers, who are often dependent on the platform as their main source of income. 
 
5.3	  What	  are	  the	  opportunities	  and	  working	  conditions	  for	  workers	  in	  the	  gig	  
economy?	  
The opportunities and working conditions for workers in the gig economy seem to be poor in 
general. The possibility for a flexible work schedule and a greater autonomy in when and where 
to work is often advertised as the main advantage in the gig economy. However, as shown 
above, this opportunity is very subjective. The remuneration is generally low and uncertain, 
sometimes leaving the workers dependent of the approval of the consumer. Low remuneration 
leads to long working hours in order to make actual earnings and the flexibility suffers. 
Furthermore, opportunities for development are generally scarce as work performed is often 
monotonous and divided into smaller tasks, with limited opportunity to negotiate directly with 
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the consumer or contact them outside the platform in order to develop a longer, independent 
relationship. In addition, performing parties often work in isolation, with limited possibility to 
organise among workers.  
 
5.4	  Can	  a	  worker	  in	  the	  gig	  economy	  be	  regarded	  as	  an	  employee	  in	  Sweden?	  	  
On the other hand, the working conditions described above are often true for independent 
contractors. Long working hours, low remuneration and isolated work. Similarly, the 
independent contractors are often dependent on the client and the larger economy. One of the 
major difference in the gig economy is that this is done on a much larger scale, with a lot of 
competition, driving prices down. As shown above, however there are large differences when 
comparing an independent contractor in other parts of the economy with an independent 
contractor in the gig economy. Mainly it is the dependence that these independent contractors 
have on the individual platforms. In the unilaterally written agreements between platforms and 
workers there are often, among other things, limitations to negotiation, to the possibility to 
contact consumers outside the platform, to initiating an employment relationship between 
consumer and worker, and to leaving the platform without losing one’s earned reputation. 
 
As shown above, there are platforms that offer workers a greater deal of independence and 
possibility to negotiate, such as Upwork. While the limitations listed above are also true for 
Upwork, it enables independent contractors to take advantage of the possibility to market 
themselves on a larger scale and building a name on the website in a different way than many 
other crowdwork platforms. While there might still be areas in which to improve, Upwork in a 
way comes closer to achieving a more sought after effect of the gig economy, namely workers 
who are given the chance to negotiate their terms and use their individual skills on a competitive 
market as independent contractors. The problem still remains regarding the dependence on 
particular platforms. However, a development of a rating system that is transcendent over 
multible platforms, such as the company eRated, could contribute to making workers more 
independent. 
  
An increase in individuals working as independent contractors does pose a problem, as labour 
law protection is adapted to the traditional model of an employer and an employee, and is poorly 
adapted to protect independent contractors. There is a possibility in Swedish law to be defined 
as a dependent contractor, which could be a means of addressing the issue of workers being 
defined as independent contractors while still being quite dependent on a single principal. 
However, there is difficulty regarding the dependent contractors. For one, the use of dependent 
contractors is limited in Sweden, as the wide scope of the notion of employee would normally 
lead to a dependent contractor being deemed an employee instead. On the other hand, if this 
definition could be adapted to include some self-employed workers, then basic rights to 
collective action, mediation and bargaining, among other things, that come with the protection 
of the Swedish Codetermination Act could cover the workers who are not ‘genuinely’ self-
employed. 
 
However, as stated above, the notion of the employee, in Sweden at least, is very broad and has 
proven to be adaptable to new trends in the labour market. It is evident that there are a great 
deal of workers in the gig economy that, when examined, should indeed be redefined as 
employees and that the definition of independent contractors is being abused. If a case regarding 
this were to ascend to the Swedish Labour Court, this could create a very interesting precedent. 
The court could then address the special features identified in the relationship between worker 
and crowdsourcing platform, and perhaps suggest a presumption such as the one regarding 
hairdressers leasing a hairdresser’s chair.  
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It would further be interesting to investigate the possibility to adapt, not the concept of the 
employee or self-employed, but the concept of the employer. Identifying certain functions with 
either the platforms, the consumers or the performing parties could contribute to shifting the 
risk among the parties, rather than putting all the eggs in the basket of the performing party, so 
to speak. 
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