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Abstract 

This paper wishes to analyse key concerns related to the legal responsibility of Non-

State Actors. More specifically, this research will assess issues of accountability 

related to two different types of Non-State Actors, in the private divide: actors at 

commercial for-profit scope (Corporations); and not for-profit, non-commercial 

organisations for humanitarian purposes (Non-Governmental Organisations).  

 

Starting with the premise that all international Non-State Actors must be 

transparent, regulated and held accountable for their actions1; this research poses 

greater focus on the regulative legal framework between Corporations and NGOs, in 

a comparative parallel.  

  

Following the definition and classification of those organisations, this paper will 

insist majorly on NGOs, by looking at their relationship with Inter-Governmental 

organisations, like the United Nations and its Higher Commissioner for Refugees 

agency.  

 

After evaluating the legal framework both at a national and international level, it will 

be concluded that, in a world that cries for accountability, even in circumstances 

where responsibility may not be attributed under positive law, other grounds for 

responsibility must be considered, to solve the current legal gaps.  

 

Comparing the international obligations originating from the 1951 Refugee 

Convention, with binding obligations and guidelines governing corporations, such as 

the Ruggie Principles, this research will consider the need of extending those 

principles to the realm of non-governmental organisations (NGOs), to overcome the 

legislative gaps especially in oversea operations for humanitarian aid purposes.  

Finally, the exemplifying case of Italy, will serve to show the interaction between 

states and NSAs in its practical application.   

                                                 
1 Gray, R. (2002), “The social accounting project and accounting organizations and society: privileging 

engagement, imaginings, new accountings and pragmatism over critique”, Accounting, Organizations and 

Society, Vol. 27 No. 7, pp. 687-708. 
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Introduction 

 
“We know that there are alternatives to a system that privatises the world, exhausts 

nature and destroys life in the name of profit for a minority. […] What is now at issue is 

the very legitimacy of a world that reduces the greater part of humanity to the rank of 

useless masses and does not hesitate to provoke a veritable genocide in order to promote 

the accumulation and global concentration of capital.”2 

 

    (Houtart, 2001, p. vi) 

 

Inequality is defined by the OECD as “the difference in how assets, wealth, or income are 

distributed among individuals and/or populations”3 and, in a world of scarce resources, 

constitutes an increasingly important starting point for sustainable economies and 

human rights protection. As a result of Oxfam’s notorious study,4 it has been shown that 

the richest 1% of the global population is wealthier than the remaining 99%; as 

controversial as this may sound, since 2000 the situation has not remarkably improved 

for the best: the poorest people on the planet received only a 1% increase in wealth, as 

opposed to the top 1% receiving 50%. This contextual scenario demonstrates the 

urgency of upscaling duties within both entrepreneurs and human rights advocates to 

protect society and reverse the world’s overall interests, finding alternatives to enhance 

accountability.   

 
Responsive measures started to be adopted in 2000 with the Millennium Development 

Goals (MDGs): 189 countries gathered at the United Nations signed the Millennium 

Declaration5 and, by doing so, agreed to commit to achieve eight goals by 2015.  

                                                 
2 Houtart, F. (2001) ”Alternatives to the neoliberal model”, in Houtart, F. and Polet, F. (eds), The Other Davos: -

The Globalisation of Resistance to the World Economic System, Zed Books, London, pp. 47-59, (emphasis added 

by the author).  
3 OECD (2017), “Increasing growth and data”, webiste: https://www.oecd.org/inclusive-growth/data/ 
4 OXFAM, ”An economy for the 1%”, Report, 210 Oxfam Briefing Paper, 18 January 2016, available at: 

https://www.oxfam.org/en/research/economy-1  
5 United Nations. New York: United Nations; 2000. Resolution adopted by the General Assembly. 55/2. United 

Nations Millennium Declaration 
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The eight goals were designed to be realistic and easy to achieve, provided with clear 

monitoring mechanisms and indicators. The agenda was merely based on reducing 

poverty in developing countries focusing on different aspects. This caused heavy 

criticism on the MDGs, despite their innovative idea of gathering countries around global 

goals and achievable targets.6 Other controversies derived from the small number of 

stakeholders engaged in designing and creating the goals, who failed to adequately 

involve developing countries and the development objectives agreed7, despite the fact 

that they constituted the main target for which the goals were drafted. This also set the 

grounds for discussions of the MDGs as a form of modern-day imperialism8 and 

concluded with the unachievable and simplistic nature of their aims. Moreover, MDGs 

were also criticised for failing to adopt to national needs and lacking the enforcement 

mechanism that contributes towards the identification of the relevant parties to hold 

accountable.9 

Nonetheless, despite the controversies on their limited agenda and narrow goals, the 

MDGs proved to have positively contributed in changing the situation in many countries 

                                                 
6 Fehling, M., Nelson, B.D., and Venkatapuramd, S. (2013) “Limitations of the Millennium Development Goals: 

a literature review” Glob Public Health. 2013 Dec; 8(10): 1109–1122. 
7 Amin S. (2006), ”The millennium development goals – A critique from the South”, Monthly Review-an 

Independent Socialist Magazine; Volume 57, Issue 10. 
8 Fukuda-Parr S., (2010) ”Reducing inequality – The missing MDG: A content review of PRSPs and bilateral 

donor policy statements”, Ids Bulletin-Institute of Development Studies; Volume 41, Issue 1, pp. 26–35. 
9 Oya C. (2011), ”Africa and the millennium development goals (MDGs): What's right, what's wrong and what's 

missing”. Revista De Economia Mundial; 27:19–33. 
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and “increased the accountability of all relevant actors (in both the North and the South), 

which contributed to greater results orientation and effectiveness of development policy.”10  

 

Since 2015, however, further changes have been brought about. Despite the fact that the 

MDGs helped achieving a general recognition of the issue and improved the overall 

global situation to a certain extent, by spreading awareness and stimulating discussion, 

increasing health and wellbeing; nonetheless an extension to those goals was needed to 

enclose the entire global development framework on the idea of sustainability. Finally, 

at the Rio+20 summit in 2012, the Sustainable Development Goals (SDGs)11 were 

drafted with an agenda spanning from 2015 to 2030.  

 

 

 

 

 

 

 

 

 

 

Here we witness the preliminary phase of the global focus on sustainability, to be later 

combined with the preeminent issue of accountability. The global goals started to shift 

from seeing poverty as the key element to progress and accountability, to being one of a 

number of global issues that need to be addressed. As a result, the fear of reducing 

poverty eradication to a secondary global goal started to emerge; on the other hand, 

supporters of the SDGs sustained that, differently from the MDGs, the wide range of 

                                                 
10 Loewe, M. (2012) ” Post 2015: How to Reconcile the Millennium Development Goals (MDGs) and the 

Sustainable Development Goals (SDGs)?” German Development Institute, Briefing Paper 18/2012, p. 2. 
11 UNGA, (2012) ”Draft resolution submitted by the President of the General Assembly Report of the Open 

Working Group on Sustainable Development Goals established pursuant to General Assembly resolution 

66/288” A/68/L.61 

United Nations, 

Sustainable 

Development Goals 

2015-2030. 
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fields in which the goals focus constituted their strength, as it enabled them to expand 

beyond the narrow concept of development, triggering other social, economic and 

environmental aspects previously left out, allowing them to strive for successful 

results.12  

 

In recent years, SDGs started to assume a widespread role,13 impacting on national 

arrangements and on social action, to the point of becoming a goal and point of inflection 

also for corporate actions. In fact, this further extension of the SDGs, is now 

encompassed in the emergent area of responsible businesses and increased demand for 

reporting and transparency. This set the expectation for contributing towards the 

successful delivery of the SDGs and for future corporate reporting, as Rob Cameron, 

Chief Executive of SustainAbility,14 explained:  

“Corporate transparency is fundamental to the transition to a sustainable economy – 

allowing stakeholders to hold companies to account for poor performance, and to direct 

capital towards companies that are working to meet the 2030 Sustainable Development 

Goals.” 15 

 
Hence, despite the original quibbles regarding MDGs and SDGs for not being drafted 

clearly enough, being too wide, simplistic and lacking effective accountability 

mechanisms, it results that the global picture has, nonetheless, been developing and 

progressing towards change16, as a consequence of those recognised values.17  

 

Moreover, it is important to highlight and invite the reader to bear in mind throughout 

the course of this research, the similarity in approaching an innovative idea such as the 

MDGs, later transformed into SDGs, and the ongoing progress achieved and still 

currently developing that saw the principles increasingly muted into CSR.  

                                                 
12 Loewe, M. (2012) ” Post 2015: How to Reconcile the Millennium Development Goals (MDGs) and the 

Sustainable Development Goals (SDGs)?” German Development Institute, Briefing Paper 18/2012, p. 2. 
13 Griggs, D., M. Stafford Smith, J. Rockström, M. C. Öhman, O. Gaffney, G. Glaser, N. Kanie, I. Noble, W. 

Steffen, and P. Shyamsundar. 2014. An integrated framework for sustainable development goals. Ecology and 

Society 19(4): 49.  
14 http://sustainability.com/  
15 GRI, (2017) ”Insights From The GRI Corporate Leadership Group On Reporting 2025, Future Trends in 

Sustainability Reporting”, January 2017 Global Reporting Initiative (GRI) in collaboration with SustainAbility. 
16 Al-Htaybat, K., von Alberti-Alhataybat, L. (2017) “Big Data and Corporate Reporting: Impacts and 

Paradoxes”, Accounting, Auditing & Accountability Journal, Volume 30, Issue 4. 
17 Lomazzi, M., Borisch, B., Laaser, U. (2014) ““The Millennium Development Goals: experiences, 

achievements and what's next” Global Health Action 7:10. 

http://sustainability.com/
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In fact, arguably, CSR can be seen as an ultimate extension of the global goals set to 

achieve by 2030 to remediate to inequality. If, for instance, we take into account SDG 10 

specifically: introducing accountability, transparency and reporting to the agenda, 

translates those into further elements for measuring progress and poverty eradication, 

as well as fighting and reducing inequality.  

 

This thesis, will illustrate general trends of accountability in the modern corporate and 

globalised world, by focusing on two main Non- State Actors: NGOs and Corporations. In 

fact, corporations have been at the centre of discussion in the past decades, being the 

core actor carrying out disruptive activities, interfering with civil society by contributing 

to human rights violations, yet going unpunished, especially for oversea actions. As a 

result, they are now increasingly bound by ethical and social constraints, as well as legal 

guidelines capable of interfering with their world-wide reputation.  

 

However, although acknowledging the truth behind corporations’ evil18, this research 

will turn to focus majorly on NGOs, considering all those upon whom their actions may 

impact, as well as the direct and indirect consequences for which NGOs should be 

accountable for their work, done in contribution to poverty alleviation and fight against 

inequality.  

 

Specifically, it will be argued that their power derives from the high levels of trust they 

retain in society which influences the world’s behaviour and civil society’s attitude. This 

constitutes the turning point of this research: considering the lack of academic attention 

to NGOs’ accountability,19 it purports to add to the empirical understanding of the 

nature of NGOs’ accountability mechanisms the same obligations and monitoring 

mechanisms adopted to the for-profit sector.  

 

It is essential that all NSAs are bound to the same extent and that, beware of 

mainstreaming, it is not only for corporations to face accusations and constraints to 

                                                 
18 see Ite, Uwem E. (2005) “Poverty reduction in resource-rich developing countries: what have multinational 

corporations got to do with it?” Journal of International Development, Volume 17, Issue 7; pp. 913-929;  

Koenig-Archibugi, M. (2004) “Transnational corporations and public accountability” Government and 

Oppostition, Volume 39, Issue 2, pp. 234-259.  
19 Unerman, J., O’Dwayer, B. (2006), “Theorising accountability for NGO advocacy” Accounting, Auditing & 

Accountability Journal, Vol. 19 Issue 3, pp. 350. 
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tackle inequalities. Instead, an enhanced focus on NGOs would contribute towards 

ending the ongoing loop of circumventing accountability, that sees corporations 

complaining for being unreasonably and unfairly called to report and meet CSR and 

accountability standards that are not equally imposed on NGOs.20 Moreover, increased 

NGO’s monitoring would allow for the transparency progress to continue, widening the 

chances for improved performances and accurate results in different areas of 

international development.  

Finally, accountability can be deemed the new overall goal for sustainable development.  

 
Defining Accountability 
 
The increased interest on NGO accountability originates from various sources that focus 

on numerous emerging issues. Controversial as it sounds, we can briefly notice that 

issues related to holding NSAs accountable begins at the definitional stage.  

 

The first issue, in fact, already emerges by trying to define accountability. Despite the 

ubiquity of the term and the uncountable results we encounter by searching the term, 

“accountability is talked about frequently and is one of the greatest concerns of the UNHCR 

staff at all levels, however the concept of accountability covers a number of different issues 

and it is not always clear that there is a shared meaning.”21  

 

For instance, following the definition on the Oxford Dictionary, we understand 

‘accountability’ as “the quality of being accountable” yet ‘accountable’ means “liable to 

be called to account, or to answer for responsibilities and conduct.”22 Immediately, we 

perceive a sense of responsibility that is extended to the answerability for one’s actions. 

In fact, in the legal field, the term has been narrowly defined as a “principle which 

requires public authorities to explain their actions and be subject to scrutiny.”23 As a 

consequence, it may be noted that no distinction between ‘corporate accountability’ and 

                                                 
20 Unerman, J., O’Dwayer, B., (2006), “Theorising accountability for NGO advocacy” Accounting, Auditing & 

Accountability Journal, Vol. 19 Issue 3, pp. 349-376. 
21 Wigley, B. “The state of UNHCR’s organisation culture: What now?” (UNHCR, January 2006).  
22 The Oxford English Dictionary (1989) 
23 A. Le Sueur’s definition in The New Oxford Companion to law (Oxford: Oxford University Press, 2008).  
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‘corporate liability’ has been specified, although it is argued that they differ as the latter 

involves a legal obligation that the first one excludes.24  

 

Alternatively, Edwards25 argues on the line of accountability being an index to 

inequality. By asserting that legitimacy is only achieved by means of transparency, 

accountability and accuracy, he conveys a different weight to the notion of 

‘accountability’ itself. Rather, he sees accountability as a component of a series of 

elements that give way to the ultimate goal of legitimate conduct. Contrarily, by entering 

more specifically within the realm of accountability directly related to NGOs, 

Jordan26explains that there are three different types of accountability NGOs are 

answerable to: effectiveness, reliability and legitimacy. Differently from what stated 

above, we witness a shift between the different components of the notion, to conclude 

that, legitimacy is an element engaged to achieve accountability, and not vice-versa.  

 

Perhaps, a broader and more conceptual interpretation of the term would fulfil better 

the purpose of finding a common interpretative ground for this research. The notion of 

accountability is also seen as “a social acknowledgement and an insistence that one’s 

actions make a difference to both self and others.”27In fact, when tackling the issue of 

accountability throughout the paper, the starting point is a request to those in charge (ie. 

managers or activists) to take responsibility for the consequence of their actions and 

allow the public to subject them to monitoring and scrutiny in order to better assess 

their values and behaviour in accordance to their missions. Within NGOs, specifically, 

there is a general trend in believing the duties they bear are merely aimed towards 

social, ethical and environmental values of the influential stakeholders. A similar 

approach is limited to a small, wealthy élite of donors and politicians in the western 

world, though failing to take into account the answerability they hold towards local 

populations, especially in developing countries. 

 

                                                 
24 Bernaz, N. (2013) “Enhancing Corporate Accountability for Human Rights Violations: Is Extraterritoriality 

the Magic Potion?” Journal of Business Ethics, 117:493–511 
25 Edwards, M. (2000), NGO Rights and Responsibilities: A New Deal for Global Governance, The Foreign 

Policy Centre/NCVO, London, 
26 Jordan, L. (2006) “Mechanisms for NGO accountability” Global Public Policy Institute Research Paper Series 

No. 3 
27 Roberts, J. (1991) “The possibilities of accountability”, Accounting Organizations and Society, Volume 16, 

No. 4, pp. 353-370. 
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Briefly, “accountability is a means to honour trust, to prevent the abuse of power, to 

uphold standards and to enforce norm conforming behaviour,”28 therefore the same 

irrevocable accountability imposed towards owners, influential stakeholders and 

corporations should be applicable and equally adopted to the non-profit sector,29 with 

the respective obligations.   

                                                 
28 Turk, V. and Eyster, E. (2010) “Strenghtening Accountability in UNHCR” International Journal of Refugee 

Law, Vol. 22, No.2, p. 160. 
29 Unerman, J., O’Dwayer, B. (2006), “Theorising accountability for NGO advocacy” Accounting, Auditing & 

Accountability Journal, Vol. 19 Issue 3, pp. 349-376. 
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Chapter 1- Non-State Actors 

Academics have argued that nowadays’ global public policy is constituted by a network 

of actors whose actions coordinate international policies and relations on a multi-level 

scale, with the intent of establishing policy regimes and create international standards.30 

This results in negotiations between three main actors, which will be the key 

protagonists around which this thesis will develop, namely: the State, business and the 

civil society.31 Moving further, this thesis will show the importance of establishing a 

strong accountability framework for civil society actors (NGOs) for the responsibilities 

they hold in humanitarian crisis and the important role they play as human rights 

guardians, similar to that regulating business practices (MNCs and TNCs). In order to do 

so, this chapter will start by classifying Non-State Actors, by understanding their role, 

legal obligations and the challenges faced by the notion.  

 

1.1 Definition: 

 

The conceptualisation of NSAs will be relevant for the purposes of this thesis, with 

regards to the analysis of the major actors that are part of the international arena, in 

order to be able to ascribe them with impacts and consequences of their actions, 

establishing their responsibilities and finally succeed in holding them accountable for 

their wrongdoings. 

 

However, major controversies concerning NSAs, are rooted in the definitional 

conundrum of the term. As it will be better explained throughout the chapter, before 

persecuting and attempt to hold NSAs accountable for their violations, it is vital to 

adequately define the term, to successfully classify them within the international legal 

framework and consequentially be able to establish their legal status and deriving 

obligations. To do so, would help obtain greater accuracy in international relations and 

re-define scopes and responsibilities.  

 

                                                 
30 Held, D., Dunleavy, P., Nag, E.M. (2010) “What is Global policy”, Global Policy Journal, Vol. 1, Issue 1. 
31 Jordan, L. (2006) “Mechanisms for NGO accountability” Global Public Policy Institute Research Paper Series 

No. 3 
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According to the definition of The Dictionary of International Relations,32 non-state 

actors are “personalities, organizations and institutions that play a role at present … [who] 

should be judged according to their degree of autonomy, rather than the legalistic concept 

of sovereignty.” Thus, to argue that all actors exercising autonomous power fall within 

the realm of NSAs runs the risk of interfering with the notion of State sovereignty. This 

raises a second definitional challenge, that concerns the relationship between States and 

NSAs in standard setting and regulatory control. Specifically, contributions and 

limitations to those different actors with their distinguished forms of powers add 

further unclarity with regards to the decisional and regulatory powers exercised.33   

 

In addition, Clapham34 remarks that: “The concept of non-state actors is generally 

understood as including any entity that is not actually a State, often used to refer to armed 

groups, terrorists, civil society, religious groups or corporations.” A third challenge results 

from describing Non-State Actors by what they are not, rather than having a clear-cut 

positive definition what they are. 35 He believes it more accurate to limit the definition to 

a broad one, to establish that all entities that are not the State, are by nature ’Non-State’, 

by so doing applying a strictly legalistic approach.  

 

In order to fully understand this notion, it is therefore essential to analyse what is 

understood as constituting a State. The UN experts Birò and Motoc defined the notion of 

State to involve: “the existence of a territory with internationally recognized borders, one 

single sovereign power controlling the territory, and a population whose members are 

citizens of the State.”36 Anything that does not fall within its meaning, constitutes a Non-

State actor, by definition. Alston describes this choice as intentional to preserve the 

traditional international legal analysis approach - referring only to precise and 

unambiguous terms- as well as avoiding that the international human rights law regime 

confronts challenging practices of modern day global governance with reference to 

NSAs, whilst not being originally drafted for it. He concludes that although the State may, 

                                                 
32 Evans, G. and Newnham, J. (1998) “Dictionary of International Relations”, London, Penguin Books. 
33 Hutter, B.M. (2006) The role of non-state actors in regulation. CARR Discussion Papers, DP 37. Centre for 

Analysis of Risk and Regulation, London School of Economics and Political Science, London, UK. 
34 Clapham, A. (2006) “Human Rights Obligations of Non-State Actors” Oxford: Oxford University Press. 
35 Alston, P. (2005) “The ‘Not-a-Cat’ Syndrome: Can International Human Rights Regime Accommodate Non-

State Actors?”, in Alston, P (ed), NON-State Actors and Human Rights, Oxford: Oxford University Press, 3-36. 
36 Birò, G. and Motoc, A.I. (2005) “Working Paper on Human Rights and Non-State Actors”, UN doc-

E/CN.4/Sub.2/2005/40, 11 July 2005, para 31. 
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arguably no longer be the one and only actor, it is yet “the indispensable and pivotal one 

around which all other entities revolve.” 37 

 

However, Daphné and Wallace38, carried on this line of thought and argued that 

independence from the State is not the only essential criteria that distinguishes NSAs. 

Instead, they focused on the ‘autonomy’ element, as stated in The Dictionary of 

International Relations, to include entities autonomous from public actors, whose 

participation and engagement majorly reaches out to transnational networks. In their 

words, “Non-State Actors include organisations:  

 

− largely or entirely autonomous from central government funding and control, emanating 

from civil society, or from [a] market economy, or from political impulses beyond State 

control and direction;  

−  operating as or participating in networks which extend across the boundaries of two or 

more States - thus engaging in ‘transnational’ relations, linking political systems, 

economies, societies, etc.;  

−  acting in ways which affect political outcomes, either within one or more  

States or within international institutions - either purposefully or  

semi-purposefully, either as their primary objective or as one part of their activities.” 39 

 

Briefly, even by attempting to formulate a narrower definition, laying down different 

criteria and sub-categories, defining NSAs, leaves several unanswered questions. 

Instead, the choice of a broad definition is finalised to give a better idea of “the diversity 

and complexity of non-State activity across a border, which now constitutes an 

international society.”40 Adopting a narrower definition, less comprehensive than the 

present one, would demonstrate the existence of a further conceptual challenge that 

gives leeway to immunity from certain recognised and well established international 

responsibilities.   

  

                                                 
37 Alston, P. (2005) “The ‘Not-a-Cat’ Syndrome: Can International Human Rights Regime Accommodate Non-

State Actors?”, in Alston, P (ed), NON-State Actors and Human Rights, Oxford: Oxford University Press, 3-36. 
38 Daphné, J. and Wallace, W. (2001), “Non-state Actors in World Politics: A Framework.” In Non-state Actors 

in World Politics. Edited by Daphné Josselin and William Wallace, New York: Palgrave, 1–20. 
39 Ibid, pp. 3-4. 
40 Ibid. 
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It seems unavoidable to conclude that, at this stage, the term ‘Non-State Actor’ has 

turned into an umbrella term, encompassing anything from economically incentivised 

actors, to non-governmental organisations, international organisations with political 

power and international terrorist organisations. However, in this research, the term will 

be understood as referring to “any actor on the international stage other than the 

sovereign state,”41 with exception to intergovernmental organisations, which will be 

explored in more details in Chapter 3.  

 

Finally, defining NSAs will be crucial for this research and sets the grounds for the 

evaluation of the impacts of certain non-state entities’ actions. To avoid mistakenly 

associating international organisations with a human rights mandate as undiscussed 

“good,” as opposed to international organisations with a profit-making mandate, as 

undoubted “evil”, the core premise asserts that - all actors, and especially those 

independent from Government control, must respect norms upholding democracy, 

human rights and rule of law, without exceptions.42  

 

1.2 Historical Background:  

 

Further to the difficulties in finding a valid conceptualisation of NSAs, it is indispensable 

to consider the historical background of NSAs, the factors that contributed to their 

growth and the subsequent expansion of their role, in influencing civil society.   

 

Sovereign states used to be the only actors of the international legal framework, yet 

following WWI, the first international Non-State Actor was born: The League of Nations. 

It was created mainly upon geographical borders and territorial jurisdiction, and had 

very little to do with the notion of international community, as we understand it today.43 

After WWII, the role of NSAs started to expend even more, until it acquired the biggest 

role non-state entities ever assumed. Briefly, the capitalistic economic power started to 

gain influence and importance, enhancing States’ growth and economic boom. To better 

                                                 
41 Birò, G. and Motoc, A.I. (2005) “Working Paper on Human Rights and Non-State Actors”, UN doc-

E/CN.4/Sub.2/2005/40, 11 July 2005, para 23.  
42 Halliday, F.. (2001) “The Romance of Non-state Actors.” In Non-state Actors in World Politics. Edited by 

Daphné Josselin and William Wallace, 21–40. New York: Palgrave. 
43 Ben-Ari, R.H. (2012) ”The Normative Position of International Non-Governmental Organisations under 

International Law- An analytic framework”, Leiden: Martinus Nijhoff Publishers, p. 30. 
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deal with this change, States outsourced their powers and actions to Non- State Actors, 

in order to evade constraints- whether political, economic, legal.  

 

Those practices can be seen as an indirect compromise between States and NSAs, or a 

“mutually beneficial exchange”44: the first outsources power and legitimacy, conveying 

power to NSAs and therefore giving up their control; the latter acquires powers and 

rights that did not use to have, implementing policies and actions that States cannot 

perform due to their constraints. As a result of the new global economic system, an 

institutionalised cooperation developed, that contributed to increase power and profit 

of NSAs, to the extent of compromising States’ sovereignty and questioning the 

accountability of NSAs. 45  

 

This constitutes the starting point of the ‘grey area’ this thesis wishes to explore: hardly 

defined NSAs assuming an interchangeable role to that of States: where do we draw a 

line? 

 

As Clapham46 explains, this transfer of title to circumvent responsibility was made 

possible by a loophole in the legal framework: non-state actors are generally excluded 

from the state-centric regime of both international law and international human rights 

law. This is because of two main concerns: legitimacy and dilution of power and 

responsibilities.  

If we take for instance, the case of armed groups and international organisations, to 

include them under the international legislative regime, would imply recognising their 

state-like status and legitimise their actions, regardless of their nature. This is highly 

undesirable as it could lead to granting them permission to become even greater human 

rights bearers than the State itself. Moreover, to subject NSAs to the same obligations 

and responsibilities of States, would be diluting and undermining the role of state actors. 

For this reason, it is important to never lose sight of the difference in nature between the 

                                                 
44 Bell, S. and Hindmoor, A. (2009), ” Rethinking Governance: The Centrality of the State in Modern Society” 

Cambridge: Cambridge Univeristy Press 
45 Malanczuk, P., Akehurst, M. (2003) ”Modern Introduction to International Law” (7th revised edition),  

London-New York, Routledge, p. 91 
46 Clapham, A. (2006) “Human Rights Obligations of Non-State Actors” Oxford: Oxford University Press. 
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State and NSAs, to ensure the latter complement the responsibilities of the first, rather 

than replacing its obligations.  

 

Yet, at the end of the nineties, with the emergence of globalisation, the State is no longer 

the only subject of the international legal framework, instead is limited to being one of 

many actors part of the newly established international community:47 a landmark 

moment in the history of international law. This is supposed to facilitate the protection 

of individuals’ rights, as well as global economic, social and political cooperation and 

develop a community spirit within a new international legal order that invests more on 

people and safeguards the international rule of law.  

 

However, Thürer48 suggested that despite the de-territorialised State sovereignty 

acquired by NSAs, the State remains the centre of authority and power, concluding that 

globalisation actually led to the reinforcement of the role and responsibilities of States. 

Differently, Hobe argues that with globalisation, Non-State actors and their de-

territorialised nature, have contributed towards a new reality. According to him: “apart 

from states any other actor may theoretically be legitimized to act on behalf of the 

community interest”49 therefore bypassing the State and assuming a similar role.  

 

Briefly, if NSAs are not bound by the same regulations and legal constraints of States, nor 

they owe accountability to the same entities,50 who is answerable for the consequences 

of those transferred actions and how can we appropriately regulate them to deter 

misconduct? 

                                                 
47 Haass, R. (2008) “The Age of Nonpolarity: What Will Follow U.S. Dominance?,” Foreign Affairs 87. 
48 Thürer, D. (1998) “The Emergence of Non-Governmental Organizations and Transnational Enterprises in 

International Law and the Changing Role of the State” in Non-State Actors as New Subjects of International 

Law- International Law: From the Traditional State Order Towards the Law of the Global Community, 

Proceeding of an International Symposium of the Kiel Walther-Shucking Institute of International Law (ed. R. 

Hofmann) 
49 Hobe, S. (1998) “Individuals and Groups as Global Actors: The Denationalization of International 

Transactions”, Non-State Actors as New Subjects of International Law- International Law: From the Traditional 

State Order Towards the Law of the Global Community, Proceeding of an International Symposium of the Kiel 

Walther-Shucking Institute of International Law (ed. R. Hofmann),  p. 115. 
50 Stratton, T. (2008) ”Power Failure: The Diffusion of State Power in International Relations” Infinity Journal 
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These unclarities, therefore, illustrate the need to establish an effective regulative 

framework to govern those entities as well as finding strong and inclusive means to 

implement those norms.  

 

1.3 Governing Legislation for Non-State Actors:  
 
 
In a context of post-conflict peacebuilding, “The goal of successful security governance 

should be the establishment of effective, transparent and democratically accountable state 

institutions,”51 that takes into account the complementary and not substitutive role of 

NSAs.  

 
Conforming to the maxim of international human rights law, human rights are universal 

and indivisible,52 and accordingly everyone should be bound by the same international 

law obligations to respect human rights, protect and implement international human 

rights instruments and act in good faith. The Universal Declaration on Human Rights 

should apply equally to individuals, Member States and Non-State Actors, in protection 

of a common spirit of brotherhood53, human rights, dignity and equal treatment.  

 

For instance, The UNOAC Report of the High-Level Group,54 fixes expectations on non-

state actors to the same extent of that of States, without seeming concerned about the 

issue of legitimacy and state sovereignty previously discussed. Instead, it affirms that: 

”The integrity of these rights rests on their universal and unconditional nature. These 

rights should therefore be considered inviolable and all states, international organizations, 

non-state actors, and individuals, under all circumstances, must abide by them.”  

 

However, the legalistic division between States and NSAs as discussed so far, in 

conjunction with the fact that NSAs - due to their legal nature - cannot become a party to 

treaties, makes it harder to: firstly, identify appropriate hard law to rely on and 

secondly, to establish whether to and how to regulate NSAs in an appropriate way, 

without interfering with State powers. Moreover, it may seem paradoxical to impose 

                                                 
51 Holmqvist, C. (2005) ”Engaging Armed Non-State Actors in Post-Conflict Settings”, in Bryden, A. & Hänggi, 

H. (eds), Security Governance in post-Conflict Peacebuilding,  Münster: LIT Verlag, p. 63. 
52 The Vienna Declaration and Programme of Action, Part I, paragraph 5.  
53 Universal Declaration of Human Rights, 1948, Article 1.  
54 UN Alliance of Civilisations (UNAOC), “Report of the High Level Group”, 13th November 2006, Para 2.3. 
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legal obligations to the same actors that were originally established to promote, respect 

and protect human rights. 55 Those entrusted entities, in fact, were created to extend 

governmental powers and undertake actions on behalf of the State, not to be treated as 

potential violators and therefore be free from international legal responsibility. Yet, the 

focus of international law has been shifting from states to individuals and human rights 

started to assume an increasing role in international jurisdiction56 and started to acquire 

legal personality to a certain extent and have certain rights imposed upon them.57  

 

This resulted problematic on several grounds: firstly, to recognise NSAs as subjects of 

international law can be challenging because “power and influence of NSAs in many cases 

goes far beyond that of entities to which international law has traditionally accorded.”58 

Secondly, as already mentioned, to convey legal personality to them, would undermine 

State sovereignty and the special status they have acquired under international law.59 

Hence, the problem lies within finding other legal and political regimes to hold those 

actors accountable in case of norm transgression. Ben-Ari60 discusses two possible 

solutions to facilitate accountability: firstly, a definition that recognises and includes all 

international actors within the addressees of international legal responsibilities, without 

exceptions; secondly, the development of legal norms that address all actors on both a 

domestic and international level.  

 

Differently, in 2004, the UN Security Council resolved, in a very context specific scenario, 

that in case of Non-State Actors developing, obtaining, constructing, transferring or 

using chemical weapons, States retain an obligation to refrain from supporting them or 

                                                 
55 Birò, G. and Motoc, A.I. (2005) “Working Paper on Human Rights and Non-State Actors”, UN doc-

E/CN.4/Sub.2/2005/40, 11 July 2005, para 38.  
56 Brandeis Institute for International Judges (BIIJ), Toward an International Rule of Law, 2010 Report 
57 See: United Nations, CESC, General Comment no. 12, The Right to Adequate Food, 1999, no. 15, The Right 

to Water, 2002., no. 14, The Right to Highest Attainable Standard of Health, 2000.United Nations, Committee 

on the Right of the Child, General Comment no. 5, General Measures of Implementation of Convention on the 
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58 Nijman, J. E., (2010), ”Non-State Actors and the International Rule of Law: Revisiting the “Realist Theory” of 
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International Law. 
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supplying any goods or services that may support their actions.61 Moreover, in 2005 the 

UN Committee on Economic, Social and Cultural Rights62 in its general comments, have 

been striving to address their human rights recommendations to ‘Actors Other than 

State Parties’ despite the original state-centric nature of the human rights treaty regime. 

Nonetheless, the UN treaty monitoring bodies recognised that: “While only States parties 

to the Covenant are held accountable for compliance with its provisions, they are 

nevertheless urged to consider regulating the responsibility resting on the private business 

sector, private research institutions and other non-State actors to respect the rights.”63  

 

Briefly, responsibility to prohibit violations on behalf of non-state-actors lays within 

States’ obligation to protect human rights, and those are just a few examples of 

legislation that aims at regulating NSAs and the relevant civil society organisations, by 

using the State as mediating agent to reach the desired NSAs.  

 

More broadly, obligations concerning NSAs can be found in the Cotonou Agreement. It 

includes Non-State entities within the actors that are part of the agreement (Non-state: 

— private sector; — economic and social partners, including trade union organisations; 

— civil society in all its forms according to national characteristics)64 and explicitly 

states roles and responsibilities of those actors as substantial contributors to the 

development.65  

 

Additionally, the Draft Articles on Responsibility of International Organisations 

(DARIO)66 would convey stricter international obligations to NSAs and strengthen the 

international rule of law. However, the given definition of ‘international organizations’ 

in Article 2 and its commentary, refers to organisations in question needing to be 

                                                 
61 United Nations Security Council, Resolution 1540 (2004), Non-Proliferation of Weapons of Mass Destruction, 
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“established by a treaty or other instrument governed by international law and possessing 

its own international legal personality,” as well as being established by States’ (or its 

organs’) participation. Therefore, this document is only applicable to inter-

governmental organisations, bound by those provisions. Perhaps it is time to consider 

the DARIO as an important starting point for enhanced accountability of international 

organisations as it “may open the door for the establishment of further, equally structured 

international responsibility regimes in the future.”67Although, at present, none of its 

provisions, nor other international legal documents seem to be applicable. 

 

Finally, having established that NSAs do not yet retain legal personality therefore not 

being able to have their accountability established under international law, they cannot 

be hold responsible for the impacts of their actions. Instead, States are seen as the main 

intermediaries to compensate to the loopholes in this grey area of law. Namely, as it is 

States that escape responsibility by conveying it to entities that cannot be hold 

accountable, “States must bear the principal responsibility for preventing [NSAs] adverse 

actions given that they retain overarching powers and authorities to criminalise and 

penalise NSAs’ activities.”68 However, taking into account the hardship of traceability of 

NSAs’ actions to States’ responsibility- whether direct or indirect- it is even more 

fundamental to work towards finding alternative legal mechanisms or hold NSAs 

accountable under the international human rights regime. Failing to do so for fear of 

diluting State’s powers sounds more like a comfortable excuse: pursuing in this 

direction, will give leeway to further violations and unpunished actions, it will 

undermine the highly-respected role of human rights and enhance unfairness in global 

affairs.  

 

In sum, defining NSAs contributes limitedly to clarifying the complex issues related to 

their monitoring and accountability. Having understood the origins of these entities and 

the way they historically came about, this research concludes arguing in favour of the 

establishment of a regulatory framework as a first step towards strengthening the 
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responsibility of those actors. The next section will proceed with the classification of 

those entities, in the attempt to narrow this immense area of law and find possible 

solutions.  
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Chapter 2- The public and private sector 
divide: questioning the role of non-state 
identities.  

Moving further along into the research, we now deal with the classification of NSAs in 

private and public. This distinction gives origin to another grey area: the clear-cut 

identification and distinction between the public and private divide. For the purposes of 

this paper we will look at two main factors: firstly, the fact that most functions 

performed by governments are nowadays also exercised by private sector non-state 

actors, therefore making the two divides overlap and secondly, the accountability issues 

deriving from this conceptual unclarity, especially in the case of public private 

partnerships (PPPs).  

 

2.1 Classification of NSAs: 

 

In order to overcome the definitional discrepancies, present within the realm of 

international law, a working paper released by the IMF69 helps us understand and sum 

up the distinction between the two divides. To do so, it begins by establishing a 

classification under two criteria: ownership and control. The first refers to the owner’s 

exercise of rights, normally protected by law, over the property from which it originates 

responsibilities. The latter encompasses the distinction between power and benefits, 

which will be explained in greater detail below.  

 

Namely, the public sector is composed by enterprises that are owned by the 

government, including the government itself; whereas defining the private sector is less 

straightforward. Briefly, belonging to the private divide are those institutional units, or 

entities, owned by the private sector. Noticeably the definition lacks a thorough 

explanation and is, instead, limited to the mere repeated use of the word “private”. 

Attempting to exemplify the context, however, we observe two core privately-owned 

enterprises: corporations and NGOs. Both those non-state actors are independent from 
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government control and represent formally constituted actors whose actions are 

regulated according to rules incorporated under law.70 The key difference between the 

two, nonetheless, is identified within their scope, objectives and strategies of action: 

MNCs are made for profit (FPO); and NGOs are not for-profit (NFPO) and, arguably, 

advocators of the common good of society.71 Briefly, if the division between 

private/public and for-profit/not for-profit was to be based merely on ownership, the 

classification would look as illustrated in the table below. 

 

 

 

 

 

Table from 

IMF, (2009) 

WP/09/122.72 

 

 

 

In addition to ownership, there is also the element of control.73 It covers the 

complementary part of this area of law, bringing further complications with regards to 

the distinction between policy control and financial control. For instance, if the 

Government retains power to decide over the general corporate policy of the private 

actor it collaborates with, then it can be concluded that it holds policy control over it; 

differently, if it has power to govern the financial policies (of the institutional unit it 

wishes to control) so as to benefit from its activities, then the Government retains 

financial control.  

 

As shown in the graph below, academics even classified NGOs as belonging to a third and 

separate category. The table, in fact, demonstrates how the three sectors operate within 
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the sphere of the institutional context, shaped by different dynamic factors and societal 

forces that enables them to perform their separate roles whilst also interacting with 

each other and collaborating towards governing society. Yet, for the purposes of this 

research we will deal with NGOs’ as belonging to the private sector, to consider the 

numerous similarities to corporations, that would enable the applicability of 

accountability mechanisms equal for both.  

 

 

Table from 

Teegan et 

al (2004), 

p. 466.74 

 

 

 

 

 

 

 

 

 

As a result of the difficult classification, it is hardly possible to enable a clear allocation 

of legal responsibilities. For instance, in circumstances of express collaboration between 

the private and public sphere (ie. PPPs) complicated legal issues emerge. In fact, in the 

case of PPPs, the assignment of ownership, control and subsequent responsibilities is 

prevented by the fact that, although the investment is generally financed by the private 

sector (therefore constituting the legal owner and holding legal title over the asset), 

however, the government, rather than the private owner, bears the majority of the risks 

associated to the ownership. Thus, the government, despite the fact that it is not the 
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legal owner, bears rights, duties and responsibilities falling within the realm of the 

economic owner.75 

 

Similar overlaps are also reversed in the decision-making and policy formulation 

process. NGOs’ proliferation gave way to national policymaking committees and 

integrated their plans into national budgets, blurring the distinction even further, 

especially in developing countries, where the role of the State is becoming increasingly 

less powerful and NGOs are leading the way.76 This generated core questions regarding 

accountability and centred the role of the law: to which extent may the law be used, in 

this context, to demarcate the grey zone between public and private divide?  

 

For instance, if we interpret the law as the national law tool that defines legal terms such 

as ‘control’, ‘institutional unit’ and analyses the interaction between the two, then it may 

work to a limited extend.77 But, if the aim is to achieve internationally recognised 

standards that increase the obligations and enhance accountability of powerful private 

actors, unfortunately, the present role of the law is very limited: it impedes both defining 

and implementing obligations, especially when taking into account circumstances in 

which those institutions retain economic control, but not the legal one.   

 

Let’s now take a closer look at the two private actors that are the central focus of this 

research. The following section aims at evaluating MNCs and NGOs separately, posing 

the question on identifying further elements that interfere with the legal personality of 

those NSAs, from which derives the lack of accountability and related issues of 

responsibility that are the central claim of this thesis.  

 

2.2 Regulating responsibilities: Corporations  

  

Since the 1970s, with the booming of the private sector and MNCs having a higher 

income than government’s GDP, there has been a change in model development that 
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affirmed the political role of corporations in a globalised world, shifting from mere profit 

maximisation to real entrepreneurship. This change in paradigm placed the private 

sector at the centre of the new international economic order and as a consequence, new 

measures and perspectives started to be adopted. Bearing in mind that “the price of 

greatness is responsibility,”78 it began to be clear that, for MNCs to retain power and 

growth, as well as a respected reputation, greater emphasis needed to be placed on the 

political engagement of corporations. Briefly, “accountability is the price we pay for the 

freedom to exercise power and authority in a democratic society”79 and following the 

progressive de-regulation of liberal states and the widespread role of MNCs, concerns on 

the democratic gap and the debatable political legitimisation of corporations started to 

spread. Finally, from the 1990s we witnessed a blooming expansion of a new area: 

Corporate Social Responsibility (CSR)80. This notion can be defined as ‘‘corporate choices 

and behaviours that go beyond firm-specific economic benefit or focus.’’81 It deals with 

all actions undertaken by corporations that go beyond what is expected from them 

within the business realm of profit maximisation. Briefly, it is a matter of managing 

economic, social and environmental impacts of corporations’ activities, by “protecting 

and promoting human rights; or ensuring good governance, accountability and public 

participation in connection with such activities.”82 It led to the achievement of 

international development goals such as poverty alleviation, responsible consumption 

and production and health improvements as a result of good management of 

stakeholders as well as sustainable relations with subsidiaries.83 CSR is hold under two 

main principles: do no harm and proactively do good. It can be divided into economic 

responsibility: aiming at making profit; legal responsibility: the enterprise’s behaviour; 

ethical responsibility: fair and just behaviour towards society imposed by norms that are 

not prescribed by law but still retain moral weight and finally philanthropic 
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responsibility:84 although responsible and ethical business should be “the structural 

measure of a company’s strategy, essential for the survival and development of the 

enterprise,”85 it is still often reduced to mere corporate philanthropy: consisting of plain 

charitable donations in terms of money, time and use of facilities given from 

corporations to NGOs.  

 

Academics have been keeping track of the evolving nature of the relationship between 

business and human rights, and elaborate relations with social responsibility, 

environmental protection, and corporate ethics and governance, as well as the types of 

social and corporate movements adopted to spread those ideas within both MNCs and 

society.86 As a result, in 2016 the Edelman Trust Barometer reported that trust in 

business increased noticeably in recent years, currently retaining its peak in trust and 

believed to be the leading institution (amongst governments, media, NGOs and 

businesses) trusted to keep up with the pace of the new economic globalisation. Several 

reasons have been found for this: business produces economic growth (59%), it 

contributes to the greater good (45%), allows citizens to be a productive member of 

society (40%).87  

 

Nonetheless, there are several limitations to CSR and several transparency concerns also 

started to emerge. The most problematic area of CSR is that of human rights 

implementation within the realm of international norms concerning corporate NSAs to 

hold them accountable for their behaviour.88 Attempts were made to bring clarity in this 

area with the UN Global Compact in 200089, which constituted a first step towards 

greater monitoring. This learning platform, based on ten key points, however, never 

constituted an accountability mechanism. Instead, the initiative encouraged 

collaboration, awareness and good practice by means of a yearly report voluntarily 

submitted by companies to demonstrate the fulfilment of their obligations. Failure to do 
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so, however, had no legal significance nor legal implications deriving from it. Similarly, 

the OECD Guidelines90 were also drafted as implementation mechanisms on States from 

which derived no legal accountability, nor remedies or compensation, unless the 

company voluntarily accepted to participate to a friendly settlement with the National 

Contact Point- whose intimidating and pressuring role was actually limited. Briefly, 

those guidelines were merely a developing mechanism that allowed civil society to 

confront corporations with complaints about their behaviour, however lacking legal 

implications. Moreover, the UN Norms that predated Ruggie in 2003 were also drafted 

as plain guidelines, though were criticised for adopting a predominantly conceptual 

approach and failed to be clear in distinguishing between the human rights obligations 

of States and those of companies, therefore polarising human rights duties of businesses 

limiting them to the same duties of states. Yet, the UN Norms helped adding historical 

value to the issue of business and human rights, recognising the need to work further in 

this direction to obtain and implement effective enforcement and accountability 

mechanisms in order to protect people from businesses’ abuses.91 

 

2.2.1 The UN Guiding Principles: 

 

Finally, from 2011 we witness a real change in the field: with the elimination of the 

voluntary element of social responsibility. The "Guiding Principles on Business and 

Human Rights: Implementing the United Nations 'Protect, Respect and Remedy' 

Framework" were proposed by the UN Special Representative John Ruggie92 and 

endorsed by the UN Human Rights Council.93 Following the Framework, his mandate 

was to “identify and clarify standards of corporate responsibility and accountability for 

transnational corporations and other business enterprises with regard to human 

rights”94 based on three core pillars:  
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1. the state duty to protect against human rights abuses by third parties, including 

business; 

2. the corporate responsibility to respect human rights; (including the duty to act 

with due diligence to avoid human rights abuses and address adverse impacts)  

3. greater access by victims to effective remedy, both judicial and non-judicial.  

However, despite its developing nature from a voluntary activity to a mandatory 

corporate behaviour, CSR still retained limitations with regards to the legislative 

measures - of non-binding nature- governing those practices. Here originates the next 

discussion: “does adopting voluntary, non-binding recommendations, with no independent 

monitoring process, really constitute evidence of ‘success’?”95  

According to Ruggie, in order to achieve change, it was necessary to insist on the 

cumulative process identified at the basis of those principles. Namely, the State, 

Companies and the public are interrelated and governing together. As a result, the first 

international standards of business and human rights were drafted, with the goal of 

preventing human rights abuses and remediating to damaging impacts deriving from 

businesses, without creating new binding regulations claiming to solve legal gaps. 

Instead, they were conceived as an extension and re-interpretation of already existing 

international human rights instruments.96 For instance, the duty to protect in 

international law has been deployed multiple times in the context of genocide; to see it 

imposed upon enterprises, undoubtedly marks a meaningful turning point, although it 

still lacks remedies and enforcement mechanisms that are granted under criminal law.97  

 

When facing criticism of the Principles and their efficiency, Ruggie explained his 

approach as a “principled form of pragmatism: an unflinching commitment to the principle 

of strengthening the promotion and protection of human rights as it relates to business, 

coupled with a pragmatic attachment to what works best in creating change where it 
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matters most – in the daily lives of people”.98 He declares that the principles were always 

conceived as a starting point for further developments of the law, and never promoted 

as a definite solution to an ongoing problem. Therefore, rather than identifying the 

controversies related to their coerciveness and their lack of binding nature as an excuse 

to question the validity of the whole work, perhaps it would be more appropriate to 

develop alternative means to combine and enhance corporate responsibility.  

 

Academics have also discussed the possibility of retaining voluntary approaches and/or 

aim for a legally binding treaty. However, Ruggie insisted that rather than seeing the 

“law as the preeminent and indispensable mechanism for social change” it must be 

acknowledged that it can lead to successful results “in the right quantities and in the 

right combination with other factors.”99  

 

This introduces a third aspect of this research: the extension of CSR and Ruggie 

principles to all private NSAs, like NGOs, to bring all agents on the same level of duties 

and obligations. On those grounds, Noh100 suggests the possibility for a shift from 

mainstream CSR and its limitations, in favour of an alternative human-rights-based 

approach that focuses more on the local engagement of corporations and their human 

rights involvement. This point can be highlighted as a key problem that academics often 

fail to consider when discussing CSR. Briefly, if rather than being limited to merely 

delivering services like human rights advocacy, NGOs worked more on empowering and 

educating communities at a local level, this would extend their duties and improve the 

situation extraterritorially. 101  

 

 

 

 

 

                                                 
98 Interim Report of the Special Representative of the Secretary-General on the Issue of Human Rights and 
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Rights – Foundations and Implementation, Martinus Nijhoff Publishers, p. 30. 
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2.2.2 Extraterritoriality:  

 

Legislation governing extraterritoriality is, however misleading. Article 2(7) of the 

United Nations Charter102 declares that States do not owe legal protection outside its 

jurisdiction, therefore it is hard to establish states’ obligations to prevent and punish 

corporate human rights violations committed abroad, as to do so would be contrary to 

the principle of non-intervention. Nonetheless, following the Maastricht Principles:  

”All States must take necessary measures to ensure that non-State actors which they are in 

a position to regulate, (…) such as private individuals and organisations, and transnational 

corporations and other business enterprises, do not nullify or impair the enjoyment of 

economic, social and cultural rights. These include administrative, legislative, investigative, 

adjudicatory and other measures.”103 

 

there are instances when states can enforce their own domestic law extraterritorially. 

Briefly, international instruments lacking jurisdiction clause, can be a starting point to 

enforce extraterritorial jurisdiction towards enhanced accountability - territorial 

jurisdiction is the rule, extraterritoriality is the exception. 

 

At the same time, a change in approach needs to be adopted with regards to 

corporations too, profiting of the fact that “from a legal point of view companies are state 

creations. Although […] operated in a purely private manner […] they need the initial 

approval of the state to be able to operate at all.”104 Thus, if we combine extraterritorial 

civil society action, with an optimisation of the degree of control that States retain at the 

initial stage of a company’s establishment, we can achieve an innovative contribution. It 

would be an excellent opportunity to include the human rights and all that derives from 

it from a preliminary stage, “before [corporations] may be listed on the stock exchange, 

enter into a procurement contract, or invest overseas”105 and monitor actions and 

responsibilities right from the start, before they acquire power and influence to 

circumvent those regulations, and especially, before they extra-territorialise their 

                                                 
102 United Nations, Charter of the United Nations, 24 October 1945, 
103 Maastricht Principles on Extraterritorial Obligations of States in the area of Economic, Social and Cultural 

Rights, (2011) Principle 24. 
104 Bernaz, N. (2013) “Enhancing Corporate Accountability for Human Rights Violations: Is Extraterritoriality 
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105 Ibid, p. 497.  
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activities. Moreover, States hold responsibility over NSAs’ actions as part of their due 

diligence duty. Therefore, States’ retain obligations to prevent and punish human rights 

abuses committed by non-state actors within the territory of the State and if as a 

consequence of State’s negligence (of acts or omissions) corporations’ violations are 

permitted, States can be found guilty for the wrongful actions of corporations, due to 

their breach of their due diligence obligations.106 

 

This issue of corporations’ regulation oversea is also tackled by the UN Principles, 

however explaining that: “At present States are not generally required under 

international human rights law to regulate the extraterritorial activities of businesses 

domiciled in their territory and/or jurisdiction.” 107 This demonstrates the volatile nature 

of the application of the Ruggie principles so far, and introduces a key question: if States 

were to exercise extraterritorial jurisdiction, would this be the answer to improve the 

general level of accountability of MNCs?108  

 

Some academics have expressed their views against extraterritorial jurisdiction, 

believing that it would only lead to more problems related to the imperialist approach of 

Western states’ jurisdiction, being imposed on weaker governments and legislations, 

especially in developing countries.109 Alternatively, suggestions have been put forward 

for the adoption of an international law instrument that regulates obligations for home 

States operating abroad and conveying remedies for victims overseas.110 Briefly, to 

recognise a State’s obligation to monitor and prevent violations committed abroad 

reverses the maxim of law according to which: states only have human rights obligations 

within their jurisdictions”111 though it may help eventually attributing wrongful actions 

to a perpetrator and enhancing accountability.  
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Further literature has departed from concerns of extraterritoriality, rather asserting 

that the way forward would be to set aside voluntary and non-binding 

recommendations, in favour of mandatory and enforceable human rights rules and 

responsibilities.112 Others support the view of strengthening domestic law113 to solve 

the issue of governance gaps and filling in the holes of international governance by 

means of national laws and internal regulations, even though the literature on the 

domestic measures with extraterritorial implications applicable by states to enhance 

corporate accountability is weak and the controversies on the unwillingness or 

incapacity of nation States to invest in strengthening domestic law are strong.114 

 

Alternatively, De Schutter reinforces the need for a legally-binding international 

instrument in the area of business and human rights. To do so, he suggests four goals to 

aim the document should aim to achieve, namely:   

“(i) to clarify and strengthen the states’ duty to protect human rights, including 

extraterritorially; 

(ii) to oblige states, through a framework convention, to report on the adoption and 

implementation of national action plans on business and human rights; 

(iii) to impose direct human rights obligations on corporations and establish a new 

mechanism to monitor compliance with such obligations; 

(iv) to impose duties of mutual legal assistance on states to ensure access to effective 

remedies for victims harmed by transnational operations of corporations.” 115 

 

He argues that the need to strengthen inter-state co-operation to seek to remediate to 

human rights violations committed by corporate actors goes hand in hand with ensuring 

effective access to remedies for victims of transnational corporate crimes. He favours a 

combination of the first and the last goal and suggests that in order to move forward 
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towards greater accountability of private non-state actors, greater investments are 

needed in reminding States of their extraterritorial duties and the actors they have 

influence upon outside their national territory.  

 

Finally, although it can be argued that the Guiding Principles give leeway to several 

alternative solutions, rather than solving the issue per se,116 it is indispensable for the 

development of this area of law to keep encouraging alternatives such as the ones 

presented in this section, rather than debating above the worthiness of the area in 

general and question the validity of the work done so far. As evidence has shown, MNCs 

understanding and participation in corporate social responsibility is growing as an ever-

expanding area gaining more exposure and relevance in corporate governance,117 

especially since the launch of the EU CSR Directive.118 Perhaps, in order to prevent and 

redress violations of human rights to a greater and more inclusive extent, it is time that 

we emphasise the possibility of extending the interpretation of the obligations currently 

enacted on MNCs solely, to include non-state actors at large, as it will be exposed in the 

following section focusing on non-governmental organisations.  

 

2.3 NGOs:  

 

The widespread rise and influence of NGOs in recent years has brought, inter alia 

emerging questions concerning their accountability and the rights of those who enquire 

about it: the corporate, the State and the civil society.119 Civil society is a notion by which 

is defined “the arena in which people come together to advance the interests they hold in 

common, not for profit or political power, but because they care enough about something 

to take collective action.”120 Briefly, the role of NGOs and their understanding is 

inescapably related to civil society, which will be the starting point of the discussion.  
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The term non-governmental organisation was first mentioned in Article 71 in 1945 UN 

Charter,121 although lacking definition. Later, it was defined that  

NGOs represent the organisational and institutionalisation of the core of civil society, 

constituting “autonomous, non-profit-making, self- governing and campaigning 

organisations with a focus on the well-being of others”.122 What distinguishes those NSAs 

from their private and public counterparts (i.e. market and the State), is their purpose in 

global governance and value creation, which also reflects that of the civil society at large. 

NGOs’ work, in fact, aims at promoting and advocating rights and goals for society and 

the environment, rather obtaining enhanced economic performance, increased profit 

and political power. On those lines, we find the definition given by the World Bank, 

highlighting the difference in the purpose of their work. Accordingly, NGOs are private 

organizations “characterized primarily by humanitarian or cooperative, rather than 

commercial, objectives… that pursue activities to relieve suffering, promote the interests of 

the poor, protect the environment, provide basic social services, or undertake community 

development” in developing countries.123 

 

The UN also provided an internationally recognised definition, which, differently from 

the previous one, expands to listing the different tasks and activities, surrounding the 

area of practice of NGOs: “[...] any non-profit, voluntary citizens’ group which is organized 

on a local, national or international level. Task-oriented and driven by people with a 

common interest, NGOs perform a variety of services and humanitarian functions, bring 

citizens’ concerns to Governments, monitor policies and encourage political participation 

at the community level. They provide analysis and expertise, serve as early warning 

mechanisms and help monitor and implement international agreements [...].”124  

 

What remains excluded from this definition, however, is the pivotal role they play in 

influencing corporate reputation within civil society, the media and the public opinion. 

125 They act by inferring pressure and push MNCs and the government to demonstrate 
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good corporate governance as well as responsible ethical, social and environmental 

performance.126 As a result, we can argue that the global business is allegedly monitored 

and regulated by the global civil society which, in turn, lacks regulations. On the other 

hand, however, NGOs retain such powers only so far as the State and the market allow it: 

they are limited and controlled in their actions and dependent on them for the authority 

that confers them jurisdiction over their actions.127 This unclarity, therefore, raises 

concerns over the maxim of law ‘Quis custodiet ipsos custodes?’ – who guards the 

guardians? Specifically, considering the fact that it disposes of a larger budget than they 

ever used, it raises even greater questions over their financial accountability.128  

 

Yet, due to their close relationship with civil society and their role as public rights 

advocators, NGOs inquisition often escapes serious questioning, as their high rates and 

widespread levels of trust end up legitimising their actions and limiting their 

questionability. As demonstrated in the 2006 Edelman Trust Barometer, NGOs “have 

consistently been the most-trusted institution in Europe [and] has steadily increased in the 

U.S, Canada and Japan”. Contrarily, business’ trust remained low due to a growing public 

suspicion on the ‘power of big business’, its ethical standards and corruption. Finally, the 

2017 version of the Trust Barometer revealed that, although businesses managed to 

redeem themselves and reduce the trust-gap with NGOs, there is a general trust crisis 

affecting the world129 that demonstrates the widespread lack of faith, belief and trust in 

the system, that constitutes the starting point to suggest the need to reframe 

responsibilities in a different direction, to enhance the levels of accountability.  

 

 

 

 

2.3.1 Accountability: 
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As a result of what has been discussed above, we started to move in a different direction. 

The American Enterprise Institute (AEI) openly started to lead strong accusations 

towards NGOs, their scarce accountability reports, regulatory framework and their role 

undermining State sovereignty and democracy. This resulted in a general demand on 

behalf of the media, companies and stakeholders for proof of honesty and transparency 

“to better account for both the impact and integrity of their own activities”130 as well as 

demanding greater scrutiny, aiming at ending the tendency to blindly trust NGOs’ 

claimed mandate to ‘act for the public good and do no harm. 131 

Three main accountability-related questions, therefore emerged, (as reported in the 

table below), for NGOs to respond on the grounds of: effectiveness, reliability and 

legitimacy.132  

 

 

 What Questions, 
who is asking?  

Jordan (2006), p.8133 

 
 

 

 

 

Firstly, to inquire upon the effectiveness of an NGO equals to questioning the quality and 

the quantity of the services they offer along with the responsiveness of the NGO in 

question. Especially with the recent changes in the global public policy that sees NGOs as 

partners and sometimes even substitutes to governments, accounts on how the money is 

spent are required. A second type of accountability questions concern the independence 

and the reliability of the organisation per se. Those aspects are related to the internal 

structure of the organisation and create clarity and horizontal accountability towards 

                                                 
130 Nelson, J. (2007) “The Operation of Non-Governmental Organisations (NGOs) in a World of Corporate and 

Other Codes of Conduct” Corporate Social Responsibility Initiative, Working Paper No.34, Cambridge, p. 5. 
131 Naidoo, K. (2005) “The End of Blind Faith? Civil Society and the Challenge of Accountability, Legitimacy, 

Transparency” AccountAbility Forum 2; 14-25 
132 Jordan, L. (2006) “Mechanisms for NGO accountability” Global Public Policy Institute Research Paper Series 

No.3 
133 Available at: www.alnap.org/pool/files/jordan-lisa-05022005.pdf, last accessed 23/5/2017. 

http://www.alnap.org/pool/files/jordan-lisa-05022005.pdf


41 

 

other organisations, aiming at enhancing the overall trust of the whole sector. Finally, 

the third and most controversial aspect, is that of legitimacy. Here are included “ties to 

the public, transparency and adherence to the mission […], representative status, 

relationship to community served, value base of the NGO, the relationship between NGOs 

and democracy or value to society”134with intertwined issues of corruption, illegitimate 

partnership, and allocation of money to controversial funds.  

 

Moreover, NGOs inquire on accountability and democratic practices of governance of 

other actors, yet they themselves lack democratic recognition and clearly defined 

regulations.135 As Michael Edwards, from the Foreign Policy Centre in fact commented: 

“The challenge for NGOs is to show that they can put into practice the [accountability] 

principles that they campaign for in others.”136 

 

Finally, by nature of the activities that they undertake, such as public management, 

partnership with corporations, trust-building networking and activism,137 NGOs are often 

created and mostly supported by international institutions, the State and corporations. 

They have become de-facto partners of States and the profit-seeking sector due to their 

role “in the establishment of global norms and standards, negotiating, influencing and 

proposing policy solutions to social public problems”138 that sometimes it is hard to 

distinguish them from the State; whilst, at the same time, becoming partners to big 

companies and implementing policies and that are closer to private corporate strategies 

than public governmental ones. 139 

 

This highlights the fine line that separates NGOs from being a partner (PPPs) to those 

actors, whilst at the same time retaining the trust of civil society whose rights they 
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advocate to be protecting.140 As a result, we witness the ambiguities that derive from 

their work, followed by the double burden of responsibility they bear. This has 

inevitably been moving concerns on behalf of both the corporate and society who 

cultivated feelings of suspicion and mistrust, but has also moved two separate lines of 

thought between academics: those in defence of non-profit accountability141 and those 

who recognise the scope of imposing accountability mechanisms on NGOs as a helpful 

tool rather than a threat.142  

 

A similar twofold discussion has also been subject of debate, concerning the 

effectiveness of the aid provided by NGOs, the impact of foreign aid and the ability of 

NGOs to achieve their ultimate goal of social justice and improved development.143 

However, for the purposes of this research the discussion will be limited to the 

accountability aspect.  

 

For instance, Grey et al144 claim that their argument is not based against NGOs’ 

accountability per se, but rather on the origin of the demand for accountability. The first 

claim they make concerns the lack of sufficient evidence on NGOs in the accounting 

literature. Moreover, they disclaim the charge that “[NGOs] have acquired the high moral 

ground of public opinion without being subject to the same public scrutiny given to 

corporations and governments”145 and instead defend NGOs accountability by taking a 

debatable approach. Namely they argue that when comparing the scale of resources 

commanded by corporations with those merely available to NGOs, the gap is so huge 

that they believe that prior to digging further into the realm of NGOs, the focus should be 

placed on profit-seeking organisation failing their accounts and disguising in NGOs for 

convenience. By convenience it is meant that corporations ground their success by 

                                                 
140 Gray, R., Bebbington, J., Collison, D. (2006),"NGOs, civil society and accountability: making the people 

accountable to capital", Accounting, Auditing & Accountability Journal, Volume 19, Issue 3, 
141 See Zadek; Gray.  
142 See Jordan; Unerman and O’Dwyer. 
143 See Banks, N., & Hulme, D. (2012) The role of NGOs and civil society in development and poverty 

reduction, BWPI Working Paper 171. Manchester: The Brooks World Poverty Institute; Green, Duncan (2012) 

From Poverty to Power: How active citizens and effective states can change the world, 2nd ed. Rugby, UK: 

Practical Action Publishing and Oxford: Oxfam International. 
144 Gray, R., Bebbington, J., Collison, D. (2006),"NGOs, civil society and accountability: making the people 

accountable to capital", Accounting, Auditing & Accountability Journal, Volume 19, Issue 3, 
145 SustainAbility (2003), SustainAbility The 21st Century NGO: In the Market for Change, SustainAbility/The 

Global Compact/UNEP, London, p. 7. 



43 

 

avoiding and circumventing human relationships and therefore responsibilities. Briefly 

they argue that: “the relationship between a company and its other stakeholders is one of 

distance and complexity [whereas] NGOs are the very essence of closeness”146 - what they 

define as the root to the general struggle between civil society and capital over adequate 

accountability. 

 

From this they derive the idea that the greater the closeness between the institution and 

its audience, the lesser the need for formal systems of accountability and that therefore 

NGOs should be less answerable and discharged from the unnecessary burden of formal 

accountability. As Zadek explains: “accountability to intended beneficiaries tends to be 

informal, and too often weakly (mis)specified in law. Accountability to funders is often far 

too formal and over-bureaucratic.”147 They support the view that, instead, civil society 

organisations hold accountability under different ways: corporations have big financial 

profit to hold accountability for and be transparent in their managing, whereas NGOs 

already hold even greater responsibility by providing more evidence for their 

accountability over non-economic factors such as their means and promises towards 

society at large, in what they define as “procedural as opposed to substantial 

accountability.”148 Along those lines, accountability mechanisms should be developed so 

as to specifically suit the organisation in question, rather than arbitrarily applying the 

same standards to all actors,149 as this would lack fairness and reliability and would not 

obtain worthy accounts.150  

However, on the other hand, having established the similarities between NGOs and 

MNCs and the great extent of influence that NGOs bring about, it would seem 

disproportionate to limit their degree of accountability to mere trust and non-economic 
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factors: to do so will give leeway to compromising episodes such as Amnesty 

International’s sedition accusations151 and Greenpeace financial scandal.152  

 

Unerman and O’Dwayer, in fact, insist on this issue. They argue that, contrarily, from 

what supported by Gray et al, due to the high level of trust that governs the work of 

NGOs, they hold “even greater duties of accountability because these powerful 

stakeholders are less likely to demand accountability from an NGO which they 

unquestioningly trust.”153 Moreover, they identify three categories of people to whom 

accountability is owed: organisations’ owners; stakeholders who retain the power to 

influence the organisation’s values; everybody impacted by the organisation’s actions. 

Controversially, they sustain that academic literature has demonstrated that those 

theoretical positions have been developed and implemented within the corporate world, 

and that it is time for non-profits to also follow the same guidelines of organisational 

accountability. Finally, they conclude that greater transparency within NFPOs would 

help dismiss accusations and reduce the possibility for corporations to refuse to work on 

their own accountability issues, as “[corporations] could no longer complain that it is 

unreasonable for them to be required to meet social responsibility and accountability 

standards which are not being implemented by NGOs.”154 What emerges from this 

discussion is the ongoing  circle of dispute between FPOs and NFPOs on disclaimers and 

arguments on who should lead the way to enhanced accountability and transparency.  

 

Yet, NGOs hold multiple reasons to embrace accountability debates and give example. 

Firstly, the scope of accountability mechanisms serves to help setting standards and 

parameters of comparison, as well as establishing duties and define expectations who 

will allow the public’s evaluation of the organisation. Secondly, this will strengthen the 

role and the reputation of NGOs as well as, allowing them to set their own standards and 

                                                 
151 Al Jazeera, http://www.aljazeera.com/news/2016/08/amnesty-international-accused-sedition-india-
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define their own transparency parameters, rather than awaiting the impositions that 

may succumb from more powerful actors.155   

 

2.3.2 Regulatory framework:  

 

This section proceeds to evaluate the regulatory framework of NGOs taking into account 

their established lack of legal personality and questioning the legislation that regulates 

and monitors their activities. Generally speaking, NGOs are registered entities, some of 

which pay taxes whilst others are exempt, and on a national level are bound by the laws 

of the country of registration.156 However, complications and legislative loopholes arise 

when their actions extend internationally as, somehow, both international standards 

and national legislation must be respected.157  

 

The work of NGOs contributes to the development of international law, by means of 

judicial application and interpretation as well as enforcement. Specifically, they 

contribute to the promotion and monitoring of international norms, guaranteeing 

accountability and democratic legitimacy in decision-making, especially in cases of 

deficit on behalf of States. In order to do so, NGOs participate contributes towards the 

drafting of treaties and agreements to improve the overall conditions of human rights 

and social justice, whilst providing tools and processes for complaints. Yet, there is a 

lack of academic literature on the specificities of binding and non-binding but guiding 

documents that help them and hold them accountable. This leads the conversation to the 

next section, where it will be explored the possibility of extending the scope of the 

Ruggie Principles to NGOs: this constitutes a hypothesis to suggest alternative means to 

strengthen the responsibility of civil society actors.  
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2.3.3 Extending the Ruggie Principles: 

After assessing the UN Guiding Principles (UNGP) and their impact on businesses, this 

research draws the attention to the potential applicability of the Ruggie Principles with 

regards to Non-Governmental Organisations.  

Starting with Principle 14 of the UNGPs: 

“The responsibility of business enterprises to respect human rights applies to all 

enterprises regardless of their size, sector, operational context, ownership and structure. 

Nevertheless, the scale and complexity of the means through which enterprises meet 

that responsibility may vary according to these factors and with the severity of the 

enterprise’s adverse human rights impacts.”158 

Beginning by looking at the definition of those entities to whom the responsibilities 

apply, it can be noticed that, although the principles were originally drafted with regards 

to for-profit enterprises, it seems that nothing withholds the possibility of the same 

principle to be extended and applicable to NGOs. In fact, by omitting the international 

element and, instead, including all enterprises regardless of their size and regardless of 

whether the company is State owned or privately owned with shareholders, it gives 

leeway to the possibility of also including NGOs and impose on them an express duty to 

comply with the human rights standards that have been set. Of course, the ways in 

which small domestic companies and big multinational corporations will have to comply 

with the requirements, will differ and so will the expectations on their reports. Hence, by 

acknowledging the fact that although the means of implementation vary, but the level of 

legal applicability remains the same, regardless of the scope there appear to be no 

objections under which an extension may not be subject to further discussion.  

Secondly, with regards to the first pillar, the State’s duty to protect human rights would 

apply equally when protecting citizens from NFPOs. Specifically, if we analyse UNGP 4:  

“States should take additional steps to protect against human rights abuses by business 

enterprises that are owned or controlled by the State, or that receive substantial support 

and services from State agencies such as export credit agencies and official investment 

                                                 
158 United Nations, (2011), Guiding principles on business and human rights: Implementing the United Nations 

"Protect, Respect and Remedy" framework, Principle 14, Emphasis added by the author. 
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insurance or guarantee agencies, including, where appropriate, by requiring human 

rights due diligence.”159  

As discussed at the beginning of the chapter, NGOs are often supported by the State and 

its collaborators in several occasions. This close tie with the government, should suggest 

the need for State’s even greater scrutiny of NGOs, in order to prove to the international 

community, the efficiency of its responsibility to protect, applying equally to FPOs and 

NFPOs. This, would set aside potential concerns of bias, or doubts concerning the 

reliability of both State actions and NGOs hiding behind government’s support. 

Moreover, if we consider that the mere difference between the two NSAs lays within the 

declared profit seeking of the first and the pro bono activities declared by the second, it 

emerges that the words “business enterprises” in the UNGP could be substituted by 

“organisations” without changing the scope of the document, but rather extending its 

application and moving forward towards extending the degree of responsibility. Yet, the 

evidence found on the exceptional steps taken by States so far to protect people from 

NGOs is scarce and so are the accounts of human rights due diligence submitted by 

NGOs.  

A third point is found throughout Pillar 2, concerning company’s responsibility to 

respect human rights and people’s dignity along with it. For instance, the guidelines 

given in UNGP 13:  

“The responsibility to respect human rights requires that business enterprises: (a) Avoid 

causing or contributing to adverse human rights impacts through their own 

activities, and address such impacts when they occur; (b) Seek to prevent or mitigate 

adverse human rights impacts that are directly linked to their operations, products or 

services by their business relationships, even if they have not contributed to those 

impacts.”160 

The same regulations on the type of involvement of MNCs could apply to the work done 

by NGOs. This is perhaps the most controversial aspect of the established parallel 

between those two NSAs: the focus on the involvement is limited to MNCs as they are 

                                                 
159 United Nations, (2011), Guiding principles on business and human rights: Implementing the United Nations 

"Protect, Respect and Remedy" framework, Guiding Principle 4, emphasis added by the author. 
160 United Nations, (2011), Guiding principles on business and human rights: Implementing the United Nations 

"Protect, Respect and Remedy" framework, Guiding Principle 13, , emphasis added by the author. 



48 

 

associated with the perpetrator of violations, whereas NGOs, presumably acting for the 

public good, do not need express regulations on those grounds. Contrarily, this paper 

wishes to give way to more research on the effective levels of involvement that NGOs 

have, especially overseas, to subject them to Human Rights Impact Assessment (HRIAs) 

to the same extent of MNCs. As specified in UNGP 18, HRIAs are aimed at obtaining 

specific knowledge of a company’s interaction and involvement in cause, contribution 

and linkages161 of their actions to the adverse impacts, in order to know best how to 

manage its engagement and its relations with subsidiaries. 

Bittle & Snider, in fact, explain that the focus of the principles should change and their 

application extended. Instead of attempting to track down merely MNCs and protect 

individuals and communities from their harmful acts; perhaps international human 

rights initiatives should start by monitoring more intensively the work done by NGOs in 

helping communities and protecting their rights. This should play a crucial role in 

empowering them in loco, in order to become independent and powerful actors, capable 

of defending themselves in the long term, instead of being constantly depending on 

external help to protect themselves from corporate exploitation.162 

This phenomenon is also known as humanitarian “truck and chuck.”163  Briefly, 

unloading trucks with goods and needs and providing mere relief and charitable work 

does not correspond to civil society’s expectations of the work done by humanitarian 

organisations. Namely, is the work done by NGOs to remediate and deal with 

humanitarian crisis effective in its nature?  Evidence has shown that in many instances 

the work done often results into mere disruptive charitable work whose end goal is not 

steered towards the self-sustainment and independence of those helped, but rather a 

limited provision of a charitable service.164  
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Perhaps the matter is the change of approach rather than the need for strengthened 

help. For instance, integrating the common law issue of negligence applicable to 

corporations, would also contribute clarifying NGOs responsibilities, applying duty of 

care, causality and harm principles. As demonstrated by the ratio of the case of Chandler 

v Cape165: if the foreseeability of the harm is established; proximity between claimant 

and defendant (in this case NGOs and the communities in question) is close enough and 

it is deemed fair to impose a duty on the organisation (an NGO for our purposes), then 

no defence for failed action can be granted. Perhaps, as the long-term goals of the work 

of NGOs remains questioned, NGOs should “take advantage of their traditional strengths 

to build bridges between grassroots organizations and local and national-level structures 

[...] to strengthen their roles in empowerment and social transformation.”166  

This could be a turning point to enable legislative reform that truly protects the life, 

human rights and sustainability of local and indigenous people, from the adverse 

impacts of corporations, but also NGOs, who, perhaps even more misleadingly, claim to 

act in their defence, although their actions impact on them negatively.167 This could be a 

potential solution to increase the cumulative progress in business and human rights, 

instituting “an authoritative focal point around which actors’ expectations could 

converge”168 and end the continuous cycle of blame between corporations and NGOs in 

discharging their respective responsibilities.  

Briefly, this chapter explored the similarities between NGOs and MNCs, as well as the 

existing differences constituting their governing legal framework. It opens the 

discussion for new ways of enhancing NGO accountability, such as extending the Guiding 

Principles drafter by Ruggie. By adopting a regulatory framework the aim is to overcome 

the existing legal gap and impose equal obligations to all NSAs. The next section will 

assess the work of humanitarian NGOs in the light of their responsibilities, based on 

their relationship with the UN High Commissioner for Refugees.  
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Chapter 3- UNHCR and NGOs  

 

The scope of this section is to analyse the role of NGOs’ inter- governmental counterpart: 

The United Nations High Commissioner for Refugees (UNHCR), which can be labelled as 

the overall regulator and coordinator of NGOs and humanitarian action.  The close 

relationship between UNHCR and NGOs, in fact, constitutes a vital element of 

humanitarian work and can be divided into two separate partnerships: implementing 

partnerships according to which the UNHCR provides NGOs with money for their 

programmes, and operational partnerships, dealing with the collaboration of the two 

entities for issues of emergency relief and resettlement, without the financial supported 

provided by the UNHCR. The choice of partnership is finalised to maximising benefits 

and cost-effectiveness of the use of resources.169 Yet, despite the so close proximity, 

there are several radical differences laying in the difference in nature of the two 

organisations, that have an impact on both their legal personality and the consequences 

of their actions. Finally, having established that NGOs are lacking responsibility for the 

consequences of their actions, this section of the research discusses whether partnering 

with the UNHCR contributes to improve the refugee protection situation, as well as 

enhancing transparency and accountability towards an overall improved picture of 

humanitarian aid.  

 

3.1 Humanitarian aid:  

 

When talking of humanitarian response, we can classify two interrelated pillars: 

assistance and protection. The first deals with help brought to a population specifically 

affected by a disaster or a crisis (ie. refugees) whose main priority is to have their life 

saved; the latter, instead, deals with the protection of refugees’ rights in compliance with 

international human rights and refugee law.170 In doing so, the UNHCR acts instead of 

the State, when it is unable to deal with or meet the international obligations for doing 
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so, or when it willingly distances itself from those issues to escape responsibilities and 

fund other agencies- whether NGOs or Inter- Governmental Organisations (IGOs)- to 

deliver the service.171 

Briefly, the threefold partnership between NGOs, Government and inter-governmental 

bodies should not be identified as a dependent and unbalanced cooperation. Yet, if it is 

true that there must be an increased place for NGOs within international affairs, and 

“NGOs should nor have to earn their place at the table through the development of unholly 

alliances that depend on NGOs ‘behaving themselves,”172then this must also translate into 

enhanced credibility and even greater responsibilities for NGOs to be accountable to.  

 

As explained in chapter 2, the core difficulties in defining non-governmental 

organisations are rooted in their role as public society protectors, whilst at the same 

time being a private non-state actor of a similar origin to that of MNCs, yet bearing no 

express legal obligation. Differently, intergovernmental organisations:173 

 

1) They are, and act, as surrogates of States. 

2) Differently from other NSAs they do retain international personality and 

therefore their status is, not so different from that of States, and quite different 

from that of non-state actors. 

3)  Their activities are seen as mainly benign and therefore their legitimacy and 

their role towards human rights is not questioned as much as that of NSAs. 

4) Their entity is intertwined with human rights and the adherence to international 

law standards; they differ so much in nature with NSAs such as terrorist 

organisations and corporations that their inclusion with the term would appear 

more wrongful than appropriate.  

 

Following the definition, transpires the reason why IGOs were not included in the 

classification explained in chapter 1, but rather integrated in this section separately. 

Holding positions and mandates similar to those of States, their legal personality and 
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their derived legal consequences move in a different direction to that of NSAs, especially 

under the accountability point of view. The next section, will, in fact, proceed to 

illustrate the different critics and ambiguities concerning the UNHCR as an IGO, to clarify 

the distinction in nature and its relationship with NGOs. 

 

3.2 The UNHCR:  

 

Established in 1950, the UNHCR assumed the original role of guarantor of human rights 

and protector of the interests of refugees, as charged by the 1951 Convention relating to 

the Status of Refugees174 (1951 Convention). However, its role changed with the passing 

of years, muting into an advocate with similar role to that of states, taking care of those 

refugees stuck in a loop of statelessness, with no prospect of fully integrating in the host 

country, nor relocate elsewhere or be sent back. As a result, the UNHCR started to 

acquire increased power and responsibilities over refugees so as to transform into an 

organisation that holds similar features to those of states with: its own territory (refugee 

camps), citizens (refugees), public services (education, health care, water, sanitation etc.) 

and even ideology (community participation, gender equality).175 At the same time, the 

principle of 'state responsibility' - under which the State holds the primary 

responsibility for the welfare and management of refugees- became less relevant and 

rather weak.176 

 

From this allegation, in fact, derives the issue of 'protection' and the legal underpinnings 

of refugeehood. By definition, the 1951 Convention and the entire system of 

refugeehood is, in fact, based on the framework of state-centrism. Protection, and the 

status of refugee can be granted to a person “outside the country of his nationality”, with 

a “well-founded fear of persecution”, and who is “unable or [...] unwilling to avail himself 

of the protection that country”.177 However, under the European Union Asylum law, and 

more specifically according to Article 7(1) of the Qualification Directive178 it has recently 
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been acknowledged that protection is no longer something to be granted by states 

exclusively, instead international organisations and other non-state parties can offer it 

as well. This raises controversial issues with regards to the overall current state of 

affairs, and the legal entitlement of the so called “non-state actors of protection" (NSAP), 

to the extent of reversing maxims of refugee law and question whether "non state actors 

should now be recognised as providers of protection under international refugee law"179. 

Although allowing NSAs to provide protection seems controversial and in opposition 

with international refugee law, it has been criticised that to focus, instead, on the 

legalistic technicalities of state protection turns away the attention from the true issue: 

the protection of the individual at risk, rather than the capacity of the state of origin and 

that of arrival to provide protection.180 The European Court of Justice, also expressed its 

opinion with regards to the interpretation of the EC Directive. In the case of Abdulla and 

ors181 it was established that the actors of protection in question in article 7 (1) of the EC 

Directive, "may comprise international organisations controlling the State or a substantial 

part of the territory of the State, including by means of the presence of a multinational 

force in that territory". No details have been added with regards to the extent and 

legitimacy of the presence of the multinational force, as for instance the prerequisite of a 

mandate from the international community as suggested by Advocate General Mazàk in 

the case of BVerG 10C 33.07.182 Once again, the European legal system missed an 

occasion to clarify the broad nature of article 7(1) and failed to introduce a new level of 

accountability for international organisations.183   

 

Briefly, some prefer taking the approach of extending NSAS’ legal accountability by 

redefining their legal personality. The aim is to review the definition of 'protection' in 

favour of a more inclusive notion under international law.184 However, the controversies 

related to the above discussed issue, related to the lack of international accountability of 
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NSAs remains unsolved. as much as the wide interpretation conveyed to those NSAs 

capable of granting protection. Yet, based on the modern practices of humanitarian 

intervention, it can be concluded that: "certain international organisations, such as the 

UN, may provide such protection, if they are acting as a stable, state-like authority, are 

supported by an international mandate and are acting in an agency relationship, that is 

in place of a 'failed state' or with the consent of the government in question." 185 

Therefore, the legal implications of this result affect the immunity of the UNHCR, falling 

within the realm of those NSAs, who under the clause of article 7 (1) can afford 

protection and allegedly act for refugees, despite the fact that they that cannot be hold 

accountable under international law.  

 

What is that, therefore, renders the UNHCR so special in its role? Differently from the  

UNHCR and the State, NGOs can only contribute to the protection and welfare of 

displaced people, although they do not owe a protection mandate themselves: they can 

merely assist and monitor the actions of States and the UN, becoming almost 

subcontractors.186 Furthermore, by nature of the limitations of their role, we may also 

conclude that they become submissive to the UNHCR’s policies, 187 which are, 

unequivocally limited and regulated by the wishes of governments and all the involved 

stakeholders. Instead they could campaign even beyond, and extend their role in 

protection of refugees to those areas where the UNHCR cannot reach due to its 

diplomatic and, therefore indirectly limited, mediatic role. As a result, further 

controversies surround the UNHCR, in relation to the fact that, although it classifies as a 

NSA under European refugee law, it also constitutes a quasi- governmental agency from 

the point of view of its extended cooperation with governments, at times reaching the 

point of almost substituting its role! Briefly, it may be deemed that the biggest challenge 

for the agency is to strike a balance between the desires of the multiple stakeholders and 

the interests of the refugees: this entails getting stuck at times and compromising the 

true efficiency of the partnership between NGOs and UNHCR, as well as undermining the 

                                                 
185 Lord Plant of Highfield, at 11, UK House of Lords Select Committee on the European Union, Summary of 

Conclusions, "Defining Refugee Status and Those in need of International Protection", HL Paper 156, Session 

2001-02, 28th Report in Maria O’Sullivan, (2012) “ Acting the Part: Can Non-State Entities Provide Protection 

Under International Refugee Law?” International Journal of Refugee Law Vol. 24 No. 1, p. 107.  
186 Ed Schenkenberg van Mierop, (2004) “UNHCR and NGOs: Competitors or Companions in Refugee 

Protection?” Migration Policy Institute.  
187 Eve Lester, (2005) “A place at the table: The role of NGOs in refugee protection: International advocacy and 

policy-making” Refugee Survey Quarterly, Vol. 24, Issue 2.  



55 

 

overall degree of accountability in the humanitarian sector and the efficacy of the 

current humanitarian response.   

 

3.3 Criticism to the UNHCR:  

 

Today, the refugee ‘crisis’ may be deemed to have affected and impacted upon almost all 

countries in the world. Whether by direct consequences of hosting or producing 

refugees, or by means of indirect interaction, the present refugee situation is widespread 

worldwide and led to identifying the UNHCR as the entity holding the preeminent role in 

humanitarian aid.188 Yet, as introduced so far, establishing the role of this agency and 

assessing both its reliability and its responsibilities does not seem an easy task and, on 

the contrary, raises several issues on multiple grounds. In the following section, this 

paper will examine four different controversial aspects which question the overall 

efficacy of both the UNHCR and its partnership with both NGOs and the State.  

 

3.3.1 Legal obligations:  

 

As anticipated previously, the unclarities surrounding the status of the UNHCR, generate 

concerns on responsibilities and binding legal obligations. Generally speaking, it may be 

argued that “an exercise of public power that directly affects the status of individuals 

should be subject to accountability mechanisms.”189 Yet, poor decisive conclusions have 

been reached when determining whether there are any laws effectively binding the 

UNHCR. However, bearing in mind that the extensive mandate the UNHCR retains, the 

protection offered has been compared and found equivalent to that provided by 

States.190 The implications of those statements, therefore lead to worrying conclusions 

that see high chances of human rights violations committed on behalf of the agency 

going unpunished, as well as having counts of transparency and accountability easily 

circumvented as a result of their unaccountable nature under international law. 

Specifically, “the 1951 Convention arguably requires that protection will be provided not 
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by some legally unaccountable entity with de facto control, but rather by a government 

responsible for its actions as a matter of international law.”191 The reasons for this are 

conspicuous: the State constitutes the most international obligations, rights and duties 

upon whom will depend those of other entities, which cannot be held legally responsible 

for their human rights transgressions.  

 

More optimistic academics have expressed their reluctance and found misrepresentative 

to argue that the lack of human rights obligations directly translates into 

unaccountability,192 and that as a result, all actions of NSAs are circumscribed to a legal 

vacuum. In limited cases, customary international law has, in fact recognised that “all 

parties to an armed conflict, whether states or non-state actors, are bound by international 

humanitarian law”193, however this application is confined to a small number of limited 

scenarios. Finally, vexation in the sphere of customary human rights obligations is 

retained, due to the limited number of norms that therefore give advantage to quasi-

governmental entities to avoid express international legal personality.194  

 

3.3.2 Protracted refugees:  

 

The UNHCR’s impact on refugees is given by its inputs on refugee status determination 

(RSD) and refugee camp administration.195 RSD procedures must take place in 

compliance with article 14 of the International Covenant on Civil and Political Rights196, 

despite the lack of literature establishing the customary international law status of the 

document, binding on the UNHCR directly, who may however monitor states’ 

procedures as part of its supervisory role.197 With regards to the administration of 
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camps, host countries transfer complete control and cede their responsibility to the 

UNHCR: “there is no practical difference between the exercise of authority by the UNHCR 

and that which the host state would exercise if it were capable.”198 

 

As a result of this ‘laissez-faire attitude’ enacted by States, UNHCR programmes started 

to encounter several obstacles. Specifically, from the 1990s a high number of refugees 

were subject to administration: refugee returns from Cold War exiles, responses to new 

crisis and a generally increased number of states producing new refugees. States kept 

acting as power-wielders, with the UNHCR acting as the trustee who will perform the 

duties of office faithfully,”199 however: local organisations and people of concern are not 

likely to criticise the work of the UNHCR (although limited) as it is their only source of 

survival, but with limited and often inadequate means and resources available,200 

restricted power of governance and control over designated areas, and with more 

people on the move, new controversies reached the surface, nonetheless.  

 

UNHCR programmes were forced to prioritise and inevitably started to focus less on 

certain people of concern: less attention was paid to ongoing situations of displaced 

people moving in no direction and stuck in long-term settlements.201 Concerns above 

protracted refugees are currently ongoing, yet less information is given to the public and 

individual concerns and complaints of refugees are close to being nil.202 Briefly, refugees 

play a superficial role of “recipients of assistance and not as decision makers and judges of 

it.”203 Perhaps, to step away from the normalisation of those protracted situations, that 

further embrace the image of refugees being burdens for host countries, it is 

indispensable to engage more populations of concern in assessing the effective impacts 
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of UNHCR’s programmes204and move a step closer towards establishing firm 

accountability. Pallis,205in fact, insists on this point and claims that to in order to make 

the UNHCR more accountable, it is essential to move from mere evaluation of its actions, 

– that limit refugees to mere “beneficiaries of assistance”- to concrete accountability 

mechanisms which recognise refugees as “holders of inalienable rights.” Finally, “human 

rights violations may occur even within organisations dedicated to the protection of these 

very rights,”206from direct infliction of inhuman or degrading treatment, to sexual 

exploitation and numerous human rights restrictions.207 therefore in order to bring 

clarity to the legal obligations of IGOs in humanitarian aid, and specifically deal with the 

loopholes that exist in the administration of camps, refugees must be entitled to have 

expectations towards the UNHCR, in their respect and protection of welfare.   

 

3.3.3 Compliance with the 1951 Convention:  

 

Finally, the most controversial issue regarding the UNHCR, concerns the nature of the 

work done and the help provided. The first draft of the 1951 Convention, in protection of 

refugees was accompanied with the remarkable following statement, by the UN 

Secretary General: “This phase […] will be characterized by the fact that the refugees will 

lead an independent life in the countries which have given them shelter. […] the refugees 

will no longer be maintained by an international organization as they are at present. They 

will be integrated in the economic system of the countries of asylum and will themselves 

provide for their own needs and for those of their families.”208 Yet, sixty-six years later, 

very little has been accomplished, and instead the current condition of protracted 

refugee status, raises debates over the effectiveness of the help provided by IGOs that 

renders refugees still dependent on them.  

 

As Hathaway explains, the problem of the current situation, is not rooted in the Refugee 

Convention itself, instead core issues arise from the approach that states adopt in its 
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implementation. In fact, “denying mobility rights to refugees is a strategy that appeals to 

states that would prefer to avoid their international duty to protect refugees.” 209 This 

allows them to provide an apparent demonstration to the international community of 

their engagement by building camps, whilst escaping responsibilities and perhaps 

criticisms.  

 

However, refugees cannot be expected to gain independence and learn to realise 

themselves and be self-sufficient and contribute towards integration and economy of the 

hosting state, if they are locked away in segregated and remote areas, with restricted 

freedom of movement, away from the hub of cities that may allow them to find 

subsidiary means. As a recent study has demonstrated210, there are emerging benefits 

from facilitating refugee freedom of movement: they can interact with the economy of 

the hosting country, bringing about beneficial outcomes in form of economic advantages 

and integration. Moreover, it has also emerged that, contrarily from what is reported by 

the media and spread within a high proportion of civil society, refugees value self-

reliance above any other form of help. In fact, one of the widespread concerns within the 

refugee society relates to their worry of having to beg for help, issue that they are well 

aware of and that they themselves despise and use to stigmatise those people of concern 

who, instead, surrender to the extreme situation and ask for help.211 One potential 

answer lies within establishing a balance between giving help and needing help,212 and 

the Refugee Convention itself provides us with answers in this regard. “It rejects a 

charity-based model in favor of refugee empowerment”213 and in the Preamble, we can 

highlight the recognition that “the grant of asylum may place unduly heavy burdens on 

certain countries”, so the an internationally efficient refugee system of protection 

“cannot therefore be achieved without international co-operation.”214 
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Finally, it is important to highlight one further feature of the misleading response to the 

refugee crisis. As a consequence of the characteristics and impacts discussed above, 

humanitarian help has also been heavily criticised for constituting a form of modern-day 

imperialism.215 As Lester argues, perhaps it is time to set aside the archaic view of ‘them’ 

and ‘us’ and instead extend the view not only to what “we should or should not be doing 

in their countries, but also what insights they can give us about what should be 

happening in our own countries.”216 Only then we can start to talk about effective 

accountability and sufficient legal personality, to start recognising a strong bond 

between IGOs, human rights law, jus cogens norms and international customary law to 

track responsibility for humanitarian aid. As the “UNHCR holds governments to their 

promises, it is right to expect the UNHCR to be held to its own standards,”217 yet for real 

change to happen, it is essential to bind the UNHCR to actual international human rights 

standards, going beyond the mere expectation of it acting in good faith only based on its 

task of promoting human rights.218 

 

This chapter has added intergovernmental organisations to the discussion and analysed 

their interaction with NGOs when dealing with humanitarian aid. Moreover, it has been 

acknowledged the similarity between the mandate of IGOs and that of States, for 

instance when dealing with refugee protection, like in the case of the UNHCR. 

Accordingly, the following section will move on to look at one last entity NSAs relate to 

when dealing with humanitarian assistance: the State.  
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Chapter 4- The State and NSAs 

The fourth and final chapter explores the issue of failed responsibility and lack of 

accountability mechanisms for NSAs, in their specific relationship with the State, when 

providing humanitarian aid. In particular, the chapter will apply the theoretical 

framework analysed thus far, to the case of Italy. Italy, in fact, constitutes the entry point 

to Europe for refugees, and on its territory, it can be witnessed a high level of 

involvement of NGOs, and an intensive interaction with the State, coordinating and 

facing challenges as ultimate responsible for human rights protection. Moreover, since 

the Turco-Napolitano law, Italy has declared to be subjected to an immigration 

emergency.219 Hence, this section will also look at the establishment of temporary 

reception centres hosting refugees and the legislative measures concerned and 

understand how those centres are managed and under which legal authority. Finally, the 

chapter will conclude with an evaluation of the recent scandals of the Zuccaro case and 

Capo Rizzuto hospitality centre, which, at the time of writing, are subject to main 

discussions in the Italian news. 

 

4.1 State Protection: 

 

As it may be recalled from the first chapter, changes in global governance have 

demonstrated a decreased power of States, in favour of a stronger role of NSAs and IGOs, 

acquiring always more independence and being less controlled by States. This transfer 

of power has been studied and understood as a new type of authority belonging to the 

21st Century late modern society, where civil society reshapes its identity from “a 

passive object of government to be acted upon” to “both an object and a subject of 

government.”220 For the purposes of this chapter and the overall goal of this thesis, we 

will explore the consequences this has had, in the way States currently handle processes 

of asylum and relieve refugee plights along their ability and willingness to provide 

protection.  
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As explained by Lord Hope in Horvath v SSHD, “The general purpose of the [Refugee] 

Convention is to enable the person who no longer has the benefit of protection against 

persecution for a Convention reason in his own country to turn for protection to the 

international community.” 221 Briefly, other States besides that of origin can provide 

“surrogate” or “substitute” protection222 although this is limited to situations in which a 

person “owing to well-founded fear of being persecuted [...] is outside the country of his 

nationality and is unable or, owing to such fear, is unwilling to avail himself of the 

protection of that country.”223 

 

For what concerns the European Union, there has long been the goal of establishing a 

Common European Asylum System (CEAS).224 With the introduction of the recast 

Qualification Directive225 approved by the Council of the European Union,226 changes to 

the previous Qualification Directive227 were made. The definition of protection was 

amended and introduced new features: the ‘no well-founded fear’ approach in article 

8(1) (a) referring to the denied refugee status on the grounds of no ‘well-founded fear’ 

or no ‘risk of serious harm’ and a ”due-diligence” test, in function of an element of 

reasonableness in article 8(1)b, referring to the general circumstances of the host 

countries and those of the applicant228 meaning that “[A] person will not be excluded 

from refugee status merely because he could have sought refuge in another part of the 

same country, if under all the circumstances it would not have been reasonable to expect 

him to do so.”229  
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As a consequence, the notion of ‘protection’ in refugee law moves in different directions: 

it concerns the State of origin’s failure to provide protection from persecution and, on 

the other hand, regards the hosting country’s duty to protect the rights of arriving 

refugees seeking help under international law.230 In Howarth v SSD231 the Court upheld 

the ratio in Smirnov v MCI232 and applying the due diligence standard: to establish 

whether protection had been granted it was necessary to consider whether the state of 

origin had done all that it could reasonably be expected to do, rather than follow the ‘no 

well-founded fear’ standard, according to which one must prove that the applicant’s fear 

of being persecuted has ceased to be well-founded as a result of the state’s protection.233 

 

However, taking into account the vagueness of reasonableness analysis and the 

strictness of the ’well-founded fear’ approach, we can identify the origin of concerns that 

turn into doubts regarding the way treaties and international protection may bestow 

collaboration and harmony among EU member states.234 For instance, Hathaway et al235 

believe due diligence not to suit the aim of refugee law, and add that it would rather 

contribute to the risk of accepting that “so long as the government of the home country 

has formal mechanisms of protection and be shown to be able and willing to use that 

machinery, the fact that the protective mechanisms do little or nothing to respond […] is 

[…] legally irrelevant”.236 In fact, although the standards set by the recast Qualification 

Directive must also be present in domestic legislation, there are nonetheless diverging 

differences within State practice amongst the members of the Union.237  

 
Another issue regarding the international rule of law and protection mechanisms is that 

of authority. Allegedly, only those entities bearing legal personality are entitled to offer 
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protection, as the only ones, legalistically speaking, capable of being accountable and 

held responsible under international law.238 Thus, international law system lacks a clear 

structure within its norms to set the starting point for legal authority; it also lacks 

universal applicability and recognition of its norms and it provides no guidelines for 

NSAs behaviour, therefore failing to provide consistency within its application. 239 

Moreover, international courts lack centralisation and although the International Court 

of Justice may have jurisdiction over UN documents, it is not extended to expressly 

hearing complaints from individuals and NSAs against States. Nonetheless, NSAs may 

still hold greater power and influence than governments to the extent of holding 

positions closely similar to those of States- does this convey them the power to grant 

protection as well? Although States leave NGOs and IGOs freedom to process refugee 

practices, manage applications and maintenance needs, legally speaking they are not 

entitled to offer international protection as in case of wrongdoings, they cannot be held 

responsible. Finally, protection at national level results problematic from the point of 

view of its enforcement and interpretation differing from one country to another; and 

the international regime, also fails to bring clarity and ensure compliance. 

 

4.2 Shared responsibility:  

 

This leads the conversation to the issue of shared responsibility between States and non-

state actors. So far, along this research, the subject to the key discussion has been the 

problem of holding NSAs accountable, despite their lack of international legal 

obligations. Jointly, we must also consider “harmful actions by non-state actors in 

conjunction with states, irrespective of whether these actions constitute a breach of 

international obligation by either one of them.”240 Consequentially, this broadens the 

interpretation of the term, beyond its stricto sensu, also including shared accountability 

by which we find “multiple actors […] accountable for a certain conduct without this 

conduct necessarily giving rise to responsibility in the formal and breach-based 
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understanding of the term in international law.”241 In fact, d’Aspremont et al suggest that, 

due to the poor international and national dispute-settlement mechanisms and the 

limited framework of responsibility we retain, it may instead be more appropriate to 

shift the focus from binding international law norms that originate responsibilities, to 

standards that may also apply to NSAs, but work beyond the law of international 

responsibility. Briefly this would work out to be something similar to a contractual 

relationship between States and NSAs, recalling that suggested between States and 

private security companies, multinational corporations and armed groups, as a more 

promising way to establish an effective legal ground under which to find 

responsibility.242 

 

Alternatively, at present the only document under which we may find guidelines on the 

responsibility of States towards the acts committed by NSAs, are the Articles on 

Responsibility of States for Internationally Wrongful Acts (ARSIWA),243 that ascribe the 

attribution of NSAs’ conduct to States so long as close proximity and direct control 

elements are found. As a result, the conditions for attribution result rather strict and 

difficult to meet, this fails to include a high number of situations part of the present state 

of affairs, often failing to find responsibility and circumvent accountability claims. 

Instead, standard setting would approach the issue from a broader point of view, 

enabling regulation (by setting norms, limitations of scope and establishing 

responsibilities), as well as accountability (defining monitoring and standards 

compliance as well as protecting the binding nature of the agreement) that leads to 

extended responsibility.244    

 

One last aspect I would like to face, prior to introducing the specific context-based case 

of Italy, is that of adjudication of people of concern, before courts. Difficult questions 

have been raised regarding the grounds under which protection claims may be brought. 
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Courts had to face aspiring refugees asking for protection not from their home country, 

but rather from the ‘place of refuge’.245 What remedies are available and what legal 

grounds are open for refugees seeking for protection from the environmentally and 

socially challenging context they must deal with in settlements that allegedly claim to be 

providing shelter and protection? It has been recently found that Courts rarely, and only 

in exceptional circumstances, may assess those cases. Occasionally, when doing so, they 

would treat the situation as an individual case, focusing on the single refugee’s 

circumstances, rather than focusing on the overall general concern of protection 

afforded in camps. By doing so, they fail to open the possibility to thoroughly investigate 

emerging protection issues and find potential perpetrators, whether these are States or 

NSAs managing humanitarian aid in the territory. 246 As a result, empirical research has 

progressed in finding new approaches to discover and assess credibility in asylum 

procedures, as well as opening the dialogue between host States and refugees further.247 

This serves to prevent and avoid diffidence towards the judicial system and its decision- 

making scope, along with widening the notion of refuge and what it entails.  

 

4.3 The case of Italy:  

 

Major concerns regarding Italian asylum procedures and their compliance with the 

European regime of human rights, have been discussed in the case of Hirsi Jamaa v 

Italy concerning the interception and push back of Somali and Eritrean migrants sailing 

the Mediterranean on three vessels from Libya. In this case, the European Court of 

Human Rights (ECtHR) concluded that sending back migrants without fair and effective 

procedures was a serious breach of the principle of non-refoulment.248 Yet, taking into 

account the lengthy history of asylum seekers reaching the Italian coast, this may be 

seen as one of few cases that reached the ECtHR and contributed towards clarifying 

factual and legal controversies. In fact, national legislation concerning the handling of 

refugees and legal procedures, has constantly been changing throughout the years, with 
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drastic amendments depending on the political party in charge.249 Article 14 Comma 1 of 

the Italian Constitution250 establishes that there are conditions to be respected, under 

which one may not be immediately expelled upon arrival: need to assist the foreigner; 

need for extra proof concerning identity and/or nationality of the foreigner; need to 

acquire travelling documents; unavailability of a vector or adequate means of transport 

to send the foreigner back. 

 

4.4 History of Italian Immigration Laws:  

 

Bearing in mind what discussed in the previous chapters with regards to the legal 

framework of NGOs, the Italian domestic legislation constitutes a clear demonstration of 

the urgent need to establish principles that regulate responsibilities of NSAs: especially 

when covering state duties and alike state roles, there are no binding or guiding 

provisions monitoring the work done by non-state entities, to ensure remedies nor 

accountability.  

 

In fact, the roots of the constitutional principle mentioned above, trace back to the 

1990s, when the Martinelli law251 established that expulsions constituted an ordinary 

asylum procedure for illegal immigration. It aimed at regulating immigration as well as 

redefining refugee status and affirm the Italian stance on entering the territory. Later, 

the Turco-Napolitano law252 followed, that came about to change the law regulating 

foreign immigration and established administrative detention centres, named “Centri di 

Permanenza Temporanea” (CPTs)- centres for temporary stay, to host and provide 

assistance for asylum seekers whose process of expulsion could not be immediately 

triggered. As a result, it did not take long for criticisms concerning the highly restrictive 

measures adopted inside the premises to be subject to discussion. The fact that anyone 

asking for asylum, including minors and immigrants with regular documents, were 

detained whilst waiting for their asylum request to be processed, was found debatably 

unconstitutional, as much as the unconstitutional limitation of freedom of movement 
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that was indirectly addressed solely to foreigners (who were not even found guilty of a 

specific crime), who moreover faced detention for reasons not directly attributable to 

them, (i.e. lack of papers).253 The Constitutional Court intervened on those concerns, it 

however refrained from expressing a clear judgment on the existence of those centres, 

but nonetheless openly declared them to be prisons.254 To contribute further to the 

discussion of CPTs and their potential prison status, the Bossi-Fini law 255 came about 

and with it CPTs were to change both name and competences. Instead, they became 

“Centri di Identificazione ed Espulsione” (CIEs) - namely, centres for identification and 

expulsion. The mere name change shows the increased restrictions adopted by the 

Italian government in those years, under Berlusconi’s government. Along those lines, 

detention conditions were extended from 30 to 60 days, the permit for those already 

residing in Italy was changed from a validity of 3 years to needing to be renewed every 2 

years. The ultimatum to leave the Italian territory within 5 days was confined to those 

who had not yet had their permit renewed, for everyone else – including those whose 

application was still pending or had no possible alternatives- the law foresaw to either 

take them back to the border or detain them indefinitely. Moreover, it granted more 

powers to CIEs as self-governing entities: perhaps a way to convey more powers to them 

as NSAs, making it overall less likely to be able to seek asylum in Italy and more likely 

for States to escape responsibilities. In fact, it remains unclear to which extent powers 

and responsibilities are transferred to those centres, as there are no express terms 

imposed by the State nor governing laws.256 

 

The following government attempted to mitigate the stern measures introduced by the 

government in 2002, by introducing the Amato-Ferrero law in 2007, which, however, 

never came about because the Government with Prime Minister Prodi fell and 

Berlusconi presided again, continuing along the lines of austere procedures, 

strengthening immigration legal measures to their restrictive peak until 2009, when EU 

                                                 
253 Ballatore, R. M., Grompone, A., Lucci, L., Passiglia, P., & Sechi, A. (2017). ”I Rifugiati E i Richiedenti Asilo 
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legislation started to introduce new directives257 and guidelines to redirect Union 

members. 

 

Finally, in 2015 Italian law has been redesigned along the lines of European directives 

and introduced acceptance of vulnerable people and both accompanied and 

unaccompanied minors, as well as relaxing conditions for international protection and 

time constraints for both appeals and holds.258 Moreover, the latest reforms in 2017 

have brought about remarkable changes: new provisions were introduced to speed up 

processes of international protection and challenge the prima facie unlawfulness of 

undocumented migrants, whilst also extending competences of some Courts, specialised 

in dealing with immigration practices. 259 Additionally, a separate law260 has been 

drafted with regards to unaccompanied minors aiming at granting enhanced 

possibilities for those in need and moving towards the direction of reforms on 

citizenship rights.  

 

This legislative uncertainty that has seen Italy continuously swaying in the past twenty 

years, and the deriving polarisation of the governments as a result of opposite political 

ideals, demonstrates the struggles faced by the country. Historically speaking, Italy has 

always had persistent difficulties related to the administration of the government and its 

political affairs. The reason for this may be attributable to the limited powers conveyed 

to the Presidente del Consiglio (President of the Council of Ministers). Following the 

experience with Benito Mussolini during the Fascist era, the founders of the Italian 

republic purposefully laid out a weak position, to prevent similar facts from happening 

again. Yet, this reverses on Italy today, being an outlier with fragmented political parties 

that interfere with coalition governments and result in protracted instability.261 

Moreover, to those features, it must be added the fact that, within two decades, Italy 

shifted from being a notorious country of emigrates to being one of the most remarkably 

impacted by the current immigration flows.262 It, therefore, lacks suitable integration 
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policies and programmes, that would help manage the country in a more satisfying 

manner, changing the way refugees are perceived.263 Instead, the country is majorly 

divided by substantial stigma concerning asylum seekers, as a result of the legal gaps 

and political deficits that indirectly depict refugees’ applications as an undue burden.  

  

4.4 The Zuccaro case and Capo Rizzuto Scandal:  

 

This section will illustrate two recent examples of non-state practice in humanitarian 

assistance, giving rise to serious violations of asylum seekers’ rights, discussing 

consequential responsibilities and government’s influence.  

In December 2016, a Frontex report264 was published, heavily criticising NGOs operating 

in the Mediterranean and accusing them of being in touch with migrant smugglers and 

not fully collaborating with European authorities. The widespread concerns of the sea 

trajectory between Italy and Libya only reached Italy in April 2017, after that the 

attorney of Catania (Sicily, Italy), Carmelo Zuccaro openly denounced to have evidence 

to demonstrate that some NGOs operating in the Mediterranean, have direct links with 

migrant smuggling networks. Additionally, the funds owned and managed by those 

NGOs for the maintenance of their rescue boats were also questioned. 265 He went as far 

as claiming that he possesses oral evidence of radio communications that, although 

cannot be brought into the courtroom for assessment, demand for investigations to be 

opened.266 As a result of such allegations, Italy has been subject to heated discussions 

both at a national and international level, for the past couple of months.   

Hypothesis started to spread, and strong accusations started to be made against 

numerous NGOs demanding better monitoring of their operations and better 

supervision of their ethical obedience. The attorney declared that the aim of this 

collaboration would be directed at manipulating diplomatic relations with the goal of 

interfering with the overall stability of the country – both social, economic and financial, 
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as well as NGOs serving as mediators, merely using humanitarian purposes as an excuse, 

while instead being interested in power games and speculating on refugees, having 

beneficial returns from organised crime. 267  

Yet, analysing this case with what has been argued in this research so far, it is important 

to focus on the responses given to those accusatory allegations. The Home Secretary, 

Marco Minniti, and the Minister of Justice, Andrea Orlando, openly reacted by 

neutralising the accusations on NGOs and declaring that to focus on the potential harm 

done by the work of those NSAs, is a mere strategy to divert public attention to real 

issues. They added: “the real issue, is the unmanaged flow of immigrants and not the 

operations done by NGOs, whose work we must be thankful for, rather than criticise.” And 

the president of the Parliamentary Commission on Migration Inquiries also says:268”we 

must be careful not to discredit activities and operations done by those NGOs, without 

which it would be impossible to manage this emergency.”269 

As it can be recalled from the analysis done in chapter 2, we are affected by a 

conventional belief that pushes us to worship the work done by NGOs due to their 

mandate of protection of both human rights and those in need. In fact, the case has been 

quickly dismissed and within two weeks the Attorney Zuccaro withdrew his allegations, 

the case has been closed and no remarkable evidence has been found against NGOs.270 

The President of Medici senza Frontiere (Doctors without Borders) took a stance in 

those accusations, as spokesperson for NGOs, concluding that the high number of deaths 

we witness every day in the Mediterranean, is not responsibility of humanitarian 

organisations, but rather of European policies that by failing to take action and assume 

responsibilities favour smugglers. 271 Finally, failure to adopt a common European 

governance and enact an effective plan of action to adequately provide a humanitarian 
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response, can be seen not as an indirect consequence of inadequate policies, but rather 

as a deliberate choice of non-intervention on behalf of EU states, to rescue those in 

danger.   

 

Once again, we have NSAs’ at the centre of discussion for their disputed behaviour, yet 

with limited legal consequences. If the case was to proceed further, it would have been a 

landmark moment for the Italian legislation, and perhaps an interesting precedent for 

international law too. From the point of view of shared responsibility perhaps, as the 

NGOs were operating in the Italian territory it amounted to sufficient ownership and 

control on behalf of the State to share the responsibility with the operating 

organisations. There are no clear-cut answers to the issue and bearing in mind that no 

solutions will ever be fully undisputed, any theoretical account has the potential to 

contribute to changing the current system. Perhaps a contractual relationship between 

the State and its operating counterparts in similar case scenarios, would bring about 

clarity and enhanced accountability.272  

Yet, another scandal has recently reached the Italian news, within a few weeks from the 

Zuccaro case. This time, it concerned the non-monitored nature of CIEs in Italy. Briefly, 

those temporary hospitality centres for asylum seekers, have unclear and limited 

guidelines they are legally bound to. Article 14 Comma 2273 demands the treatment of 

foreigners in CIEs to “assure the necessary assistance and the full respect of his/her 

dignity.” However, there have long been episodes of unhealthy and abusive conditions, 

going unpunished due to the lack of facilities and alternatives.274 To adopt a similar 

approach and persevere in front of similar situations is disruptive for both the State, the 

operating entity, like CIEs in this case, and the refugees. Perhaps the lack of alternatives 

is presented as an excuse to hide bigger issues laying behind the administrative 

measures of those centres: the Mafia has been found to make millions in profit from 
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engaging with NSAs with the same degree of control as CIEs. 275 How those facts related to 

the discourse of State responsibility for NSAs’ disruptive activity and questions on whether the 

State acts in due diligence in prevention of those situations is an ongoing debate, subject to 

endless discussions concerning Italy, that goes beyond the scope of this research.  

In fact, in May 2017, one of the biggest reception centres in Europe, on the Isola of Capo 

Rizzuto (Crotone, Italy) was found to be effectively managed by a family belonging to the 

local clan of organised crime. Allegedly, they have been profiting of money and 

resources of the structures at the expense of those in detention since 2009: refugees 

were found crammed in the facilities in scarce hygiene conditions, food supplies were 

sufficient for half of the people hosted and, most of all, their application procedures 

could not advance, thus being stuck in a broken bureaucratic machine turning the 

facilities into something more than a temporary reception centre.276 On the light of what 

discussed in chapter 3, the management of these centres under alike conditions fail to 

maintain their purpose and put to question the concept of aid in its entirety, along with 

the actual bona fide nature of the entities in charge: NGOs and CIEs. Briefly, do those 

conditions effectively amount to help? And if so, considering the lengthy amount of time 

they spend in the premises, is this protracted humanitarian assistance helpful in practice 

and compliant with the idea of working towards refugees’ independence, as required by 

the 1951 Convention?  

Already back in 2014, the Italian government attempted to enact a national plan “in 

order to give an answer to the many critiques regarding the fragmentation and 

dysfunction of the Italian reception system”, 277 but little has changed since, and more 

efforts are required to find a comprehensive and coherent way to improve the 

conditions of asylum seekers’ reception and management. The Italian case clearly 

exemplifies the lack of legislative regulation of NGOs and humanitarian NSAs, yet 

demonstrating the need for this to change as human rights violations on behalf of those 

entities are rather frequent than rare. Having assessed domestic legislation in the area 
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and outweighed its effect with the adverse impacts deriving from it, it can be concluded 

that urgent action is needed.  

Perhaps it is the overall attitude that must change: whether shifting away from binding 

provisions, in favour of contractual relationships with governments278 or drafting 

harsher measures and stricter monitoring systems. Or perhaps, as explained in chapter 

2, extending the application of the Ruggie Principles to those entities, would allow to 

identify core issues that are currently silenced by legal gaps, working towards 

preventing further misconduct of humanitarian organisations, and aiming at the long-

term eradication of serious human rights abuses.  Only greater collaboration between 

States, towards a global governance of asylum procedures would enhance 

responsibilities of both States and NSAs, leaving behind for definite, this global tendency 

to continuously pass the blame without effectively holding accountable those 

responsible.  
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Conclusions 

This research has applied a broad approach to the study of non-state actors and 

analysed their influence in modern-day global governance. Starting with the 

classification of non-state entities and defining their role in both business practices and 

humanitarian aid it has been concluded that little substantial differences separate 

corporations from non-governmental organisations, understanding that the legal 

obligations imposed on those entities should apply equally and in all their parts, to both 

actors.  

 

We acknowledge and praise the new conditions introduced in the past decade, to 

monitor accountability always further, thanks to innovative instruments like the Ruggie 

Principles. However, incongruences and complications concerning the application and 

the binding nature of those documents, demonstrate that despite the lessons learnt, 

there is still a long way to go, moving forward to obtain universal systems of 

accountability, without exceptions nor possibility of circumvention. In a world that cries 

for accountability, with corporations earning more than governments and millions of 

people constantly forced to flee their country to escape persecution and survive under 

protracted humanitarian assistance, it is indispensable for the actors engaged, to 

constantly change their approaches, adopting dynamic policies that reflect the instability 

of the present world order, by understanding its needs and work around them.  

 

By choosing to focus on the intricate relationship between States and NGOs this thesis 

aimed at questioning the purpose of humanitarian assistance, the concept of aid and its 

challenges. In practice, nowadays humanitarian aid may be seen as a mere form of 

modern imperialism: it constitutes charitable assistance that fails to provide help that 

aims at the protection, independence and self-realisation of people of concern, therefore 

being conceptually in conflict with what established under the 1951 Refugee 

Convention. After evaluating concrete UNHCR operations, along with context-based 

cases taking place in Italy, it has been concluded that too often NGOs’ and NSAs’ work 

fails to meet its purported mission, masking unethical, inconclusive and debatably 

beneficial behaviour behind their benevolent mandate, yet going unpunished and 

seldom adequately monitored.   
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Briefly, core issues raised in this paper can be summarised as follows: first, there is a 

need to understand and respect the classification of NSAs, to reform the way NGOs are 

answerable for their actions; secondly, it must be asked whether the problem lies within 

overcoming problems by means of strengthening the humanitarian help provided or 

change the approach adopted and remediate to legal gaps. From the analysis done 

throughout the research, it emerges that in order to limit humanitarian assistance from 

constituting both aid as well as a disruptive activity, new policies and operations must 

be adopted.  

 

Perhaps, a universal and equal application of the Guiding Principles to both for-profit 

and not for-profit organisations would represent a step further towards global 

accountability. Moreover, greater engagement with local entities, and perhaps the 

stipulation of defined contractual relationships between the State and its agents, would 

also contribute to enhancing responsibilities of NSAs. To do so would limit the chances 

of abusive behaviour going unpunished, and ensure the identification and traceability of 

perpetrators for their actions.  
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