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Abstract 

 
Severe human rights abuses have been associated with globalisation. This paper 

explores the link between the aforementioned with a focus on some of the most severe 

impacts on workers within global supply chains – predominantly focusing on child 

labour and forced labour – and how trade agreements could help to lessen the blow, 

while at the same time avoiding protectionism. There will be a focus on impacted 

workers in supply chains, particularly within the extractive industry.  

 

The introduction will provide context, describe the problem and its significance, and 

suggest what can potentially be done about it, before background is given in order to set 

the scene. Next, severe labour rights abuses within the global supply chain – in areas 

such as mining, agriculture, and fishery – will be analysed. Labour provisions currently 

within trade agreements will then be presented before the existing relevant legal 

framework (both international and domestic) as well as initiatives and their potential 

inclusion within trade agreements – in order to protect some of the most fundamental 

labour rights – is examined. This will be followed by a conclusion.  

 

 

Keywords: Labour Rights; Child Labour; Forced Labour; Trade Agreements; 

Protectionism; Initiatives; Labour Provisions. 
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I) Introduction 

 
a) The Context: Globalisation, Trade, Workers’ Rights, and Severe Human 

Rights Abuses within Supply Chains 

 
The world is becoming smaller, with globalisation and trade opening the door to the 

global economy for an abundance of goods and services, and – as a result of this – 

millions of workers. In recent times, globalisation and trade have been heavily 

influential. Moving resources can increase business efficiency and lead to gains from 

trade. It allows for expansion so that goods and services can reach the global market. 

Many supply chain workers are in industries that have expanded due to globalisation, 

with a large number of industries now heavily reliant on trade with other countries. As 

demand has increased so has pressure to supply and, with it, the number of workers 

needed. This means that there are now more potential victims within supply chains than 

ever before.  

 

Both the World Trade Organization (WTO) and the International Labour Organization 

(ILO) have stated that trade can improve global welfare and increase employment.1 The 

2030 Agenda for Sustainable Development has also held international trade to be a 

global benefit, pushing economic growth and reducing poverty.2 Some of the positive 

impacts include increased employment opportunities (globalisation has been linked to 

both job destruction and job creation, however it is expected to create more jobs 

overall), decreased overall poverty, imported goods costing less,3 and lower-cost goods 

in general. There is also the advantage of consumers having a greater choice. However, 

there are negative impacts linked to globalisation, which include job losses in certain 

sectors of the economy, an increase in work within the informal sector and atypical 

                                                
1 Marion Jansen and Eddy Lee (n 1). 
2 The International Labour Office, ‘Labour-Related Provisions in Trade Agreements: Recent Trends and 
Relevance to the ILO’ (International Labour Organization, 2016) 
<http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---
relconf/documents/meetingdocument/wcms_530526.pdf> accessed 15 March. 
3 Ibid. 
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forms of employment, income inequality,4 and – as will be discussed – links to severe 

human rights abuses occurring within the supply chains of industries synonymous with 

trade, such as agriculture and mining.  

 

Abuses within supply chains that have a link to trade and globalisation have impacted 

upon workers’ rights as well as other related human rights. It can be strongly argued 

that these two categories of labour and human rights are interrelated. For example, 

looking at the fundamental labour rights as per the 1998 ILO Declaration on 

Fundamental Principles and Rights at Work and its Follow-Up,5 it would be difficult to 

argue that the rights listed are not an important part of the human rights picture.  

 

This paper does not argue that trade and globalisation are the root causes of human 

rights abuses, but seeks to substantiate the claim that within the supply chains through 

which goods and services are traded globally, human rights abuses are occurring, and 

more can be done to tackle these abuses. The paper will show more of a focus on child 

and forced labour, particularly at the early stages of the supply chain. However, other 

rights contained within the international labour rights framework (including those 

within aforementioned declaration) will also be covered.  

 

b) The Problem and Significance 

 
There is estimated to be over 450 million people working within the global supply 

chain.6 Many workers within the supply chain are without a voice and have no way of 

seeking remedy or resolving having their rights violated. NGO, Human Rights Watch 

has reported that these groups include child labourers as well as migrant workers, 

                                                
4 Ibid. 
5 The International Labour Organization, ‘ILO Declaration on Fundamental Principles and Rights at 
Work and its Follow-Up’ (1998) (annex revised 2010) 
<http://www.ilo.org/declaration/info/publications/WCMS_467653/lang--en/index.htm> accessed 15 
March 2017. 
6 International Labour Organization, ‘World Employment and Social Outlook: The Changing Nature of 
Jobs’ (2015) <http://www.ilo.org/global/research/global-reports/weso/2015-changing-nature-of-
jobs/WCMS_368626/lang--en/index.htm> accessed 15 March 2017.  
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women workers, and those who live in poor urban areas and rural areas.7 The ILO 

estimates that around 21 million people – adults and children – are in forced labour.8 

The majority of the aforementioned occurs within Asia, but the statistic is without 

prejudice. Forced labour is found across the globe, with the goods produced and 

services provided being linked to the global supply chain on many occasions.  

 

Natural resources in resource rich countries make their way into the global market and 

are used to produce a number of everyday products, with consumers likely to be 

unaware of whether the products they use have a tainted history behind them. There are 

luxurious benefits being received by some, while others are left to suffer: While a child 

miner is working in slavery in the Congo to source cobalt, a phone containing the same 

natural resource – potentially from the same mine and acquired through the same means 

– is being purchased in Stockholm. This is a failure of law and society, and there have 

been arguments that trade regulation as well as international and domestic law in their 

current forms have been inefficient, insufficient, and at times misdirected. While the 

benefits of globalisation are evident, many workers are being left behind in certain 

industries, and better protection must be offered to those most severely impacted. The 

severity of the circumstances that will be discussed should indicate that these are issues 

the international community cannot turn its back on.  

 

Taking the example of the trade in minerals, it can be seen that there have been 

occasions where trade has been linked to encouraging and funding conflict within 

conflict regions, and the financing of militias. NGO, Global Witness reported that – in 

the eastern section of the Democratic Republic of Congo – both militias and the national 

army have been involved in the trade of gold, tin, tungsten, and tantalum, which has 

allegedly assisted 15 years of war through its financial gain.9  Global Witness further 

held that around 2.4 million people in the region have been displaced due to this on-

                                                
7 Human Rights Watch, ‘Human Rights in Supply Chains’ (30 May 2016) 
<https://www.hrw.org/report/2016/05/30/human-rights-supply-chains/call-binding-global-standard-due-
diligence> accessed 16 March 2017. 
8 International Labour Organization, ‘New ILO Global Estimate of Forced Labour: 20.9 Million Victims’ 
<http://www.ilo.org/global/about-the-ilo/newsroom/news/WCMS_182109/lang--en/index.htm> accessed 
22 March 2017. 
9 Global Witness, ‘Conflict Minerals in East Congo’ (2 March 2015) <https://www.globalwitness.org/en-
gb/campaigns/conflict-minerals/conflict-minerals-eastern-congo/> accessed 18 March 2017. 
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going conflict that is, in large part, funded by the trade of the aforementioned 

minerals.10  

 

A recent civil society paper further suggested that that similar events have occurred in 

Colombia, with between 4.7 and 5.7 million people being internally displaced, and 

armed groups being involved in the trade of tantalum, wolframite, coal, and gold.11 

Although natural resources are not the foundation of the violence within these regions, 

many believe that their worth and trade has become something of an incentive for the 

parties to continue their activities.12 Of course, this problem is not exclusive to the 

Congo and Colombia, with other countries experiencing similar issues.  

 

i) Child Labour 

Although it has been reported that as little as 5% of child labour is linked to global 

markets, it has also been held that this figure is greatly understated, especially when 

agriculture is taken into consideration.13 However, if this figure is correct, it can be 

argued that this is not a cause for celebration, and that 5% should – if possible – be 

reduced to zero. If it can be cut further, it should be, and target 8.7 of the UN 

Sustainable Development Goals supports this position, aiming to “eradicate forced 

labour, end modern slavery and human trafficking and secure the prohibition and 

elimination of the worst forms of child labour, including recruitment and use of child 

soldiers, and by 2025 end child labour in all its forms”.14  

 

Child labour is defined by the ILO as “work that deprives children of their childhood, 

their potential and their dignity, and that is harmful to physical and mental 

                                                
10 Ibid. 
11  Global Witness, ‘Breaking the Links between Natural Resources and Conflict: The Case for EU 
Regulation’ (2013) <https://www.globalwitness.org/documents/18059/Breaking_the_Links_-
_Joint_NGO_Position_Paper_ENG.pdf> accessed 3 March. 
12 ‘Conflict Minerals in East Congo’ (n 9). 
13  The International Labour Organization and Ministry of Social Affairs and Employment of the 
Netherlands, ‘The Hague Global Child Labour Conference: Towards a World without Child Labour 
Mapping the Road to 2016’ (2010) 
<http://ilo.org/ipec/Campaignandadvocacy/GlobalChildLabourConference/lang--en/index.htm> accessed 
3 March 2017. 
14  United Nations General Assembly, ‘Transforming Our World: The 2030 Agenda for Sustainable 
Development’ (2015) <http://www.un.org/ga/search/view_doc.asp?symbol=A/RES/70/1&Lang=E> 
accessed 3 March 2017. 
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development”.15 The ILO further states work that does not impact a child’s schooling, 

health, or development such as helping parents for pocket money can be positive. Child 

labour is work that: “is mentally, physically, socially or morally dangerous and harmful 

to children; and interferes with their schooling by: depriving them of the opportunity to 

attend school; obliging them to leave school prematurely; or requiring them to attempt 

to combine school attendance with excessively long and heavy work”.16 Whether or not 

a particular type of work can be classed as child labour depends on a range of factors 

including age, type of work, hours of work, conditions, objectives, and also country. 

Different countries and sectors have different standards regarding child labour.17 ILO 

Convention 138 (C138)18 on the minimum age for admission to employment and work 

sets the age at which children can work in each of the ratifying states.19  

 

The extreme manifestations of child labour include slavery, separation from family, 

exposure to serious hazards, illness and being left on the streets of cities without 

support. The worst forms of child labour are covered under the ILO’s Convention 182 

(C182).20 They are defined as harming the health, safety and morals of children. It is 

held to be work that occurs within hazardous environments and/or that impacts 

schooling. The hazardous aspect relates to work performed in dangerous and unhealthy 

conditions that could potentially lead to a child’s death, injury or illness as a result of 

insufficient employment conditions or health and safety standards. The worst forms of 

child labour are predominantly – but not exclusively – found within the category of 

hazardous child labour, with around 115 million children between 5 and 17 estimated to 

be working in dangerous conditions21 across a number of sectors including mining, 

                                                
15  International Labour Organization, ‘What Is Child Labour (IPEC)’ <http://ilo.org/ipec/facts/lang--
en/index.htm> accessed 3 March 2017. 
16 Ibid. 
17 Ibid. 
18  The International Labour Organization, Minimum Age Convention, 1973 (No. 138) 
<http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C138> 
accessed 1 May 2017. 
19  The International Labour Organization, ‘Ratifications of ILO Conventions: Ratifications by 
Convention’ 
<http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:11300:0::NO:11300:P11300_INSTRUMENT
_ID:312283:NO> accessed 1 May 2017. 
20  International Labour Organization, Worst Forms of Child Labour Convention, 1999 (No. 182) 
<http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C182> 
accessed 21 March 2017. 
21 International Labour Organization, ‘Occupational Safety and Health (OSH)’ 
<http://www.ilo.org/asia/WCMS_224121/lang--en/index.htm> accessed 21 March 2017. 
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agriculture, manufacturing, fisheries, construction, hospitality, domestic services and 

also service industries.22 It is within Article 3 of C182 that the worst forms of child 

labour are defined:  

“Whilst child labour takes many different forms, a priority is to eliminate without delay 

the worst forms of child labour as defined by Article 3 of ILO Convention No. 182: 

(a) all forms of slavery or practices similar to slavery, such as the sale and trafficking of 

children, debt bondage and serfdom and forced or compulsory labour, including forced 

or compulsory recruitment of children for use in armed conflict; 

(b) the use, procuring or offering of a child for prostitution, for the production of 

pornography or for pornographic performances; 

(c) the use, procuring or offering of a child for illicit activities, in particular for the 

production and trafficking of drugs as defined in the relevant international treaties; 

(d) work which, by its nature or the circumstances in which it is carried out, is likely to 

harm the health, safety or morals of children”.23  

 

Article 4 of the abovementioned convention requires governments themselves to make a 

positive contribution to the identification of hazardous forms of child labour that exist in 

their country, redoubling the commitment sought by the Convention. Furthermore, 

Recommendation No.190 (R190) gives guidance to governments on activities that 

should be prohibited in relation to article 3(d) of C182.24   

 

ii) Forced Labour 

The ILO defines forced labour in Convention 29 (C029), Article 2(1) as “All work or 

service that is exacted from any person under the menace of any penalty and for which 

the said person has not offered himself voluntarily”.25 This could occur as a result of 

violence, intimidation, manipulated debt or debt bondage, retaining of passports, or 

                                                
22  International Labour Organization, ‘Hazardous Child Labour’ 
<http://www.ilo.org/asia/WCMS_224118/lang--en/index.htm> accessed 21 March 2017. 
23 ‘What Is Child Labour (IPEC)’ (n 15). 
24 International Labour Organization, Worst Forms of Child Labour Recommendation, 1999 
<http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:55:0::NO::P55_TYPE,P55_LANG,P55_DOC
UMENT,P55_NODE:SUP,en,R190,/Document> accessed 21 March. 
25  International Labour Organization, Forced Labour Convention, 1930 (No. 29) 
<http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C029> 
accessed 21 March 2017. 
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threatening to inform immigration authorities in the case of non-nationals. 26  Child 

labour and forced labour inevitably cross over, which is alluded to by the article’s use of 

the term “any person”. The Convention also includes exceptions within Article 2(2), 

namely compulsory military service, prison labour, normal civic obligations, work in 

emergency situations, and minor communal services within the community.27  

 

Almost 30 years after C029, the ILO adopted Convention 105 (C105) on the Abolition 

of Forced Labour.28 This Convention – inter alia – seeks to tackle forced labour that has 

been inflicted by state authorities in particular. Both C029 and C105 have received 

almost universal ratification, and were further supported through the Protocol of 2014 to 

the Forced Labour Convention (P029); 29  and the Forced Labour (Supplementary 

Measures) Recommendation, 2014 (R203)30, which supplement, complement, and offer 

guidance on prevention, protection and remedy in regard to C029 and C105. 31 Sectors 

most at risk of experiencing forced labour include agriculture, forestry and logging, 

garments and textiles, and construction, all of which are heavily linked to trade and 

globalisation. 32   It should also be noted that forced labour is heavily linked to 

trafficking, which is not covered in detail within this paper, but should nonetheless be 

considered, as if forced labour can be tackled effectively a potential fall in trafficking 

should not be ruled out.  

 

 

                                                
26  Beate Andrees and Aurélie Hauchère Vuong, ‘Eradicating Forced Labour from Supply Chains’, 
(October 2011) <http://www.ilo.org/wcmsp5/groups/public/---ed_emp/---emp_ent/---
multi/documents/meetingdocument/wcms_322422.pdf> accessed 21 March. 
27 Forced Labour Convention (n 25). 
28  International Labour Organization, Abolition of Forced Labour Convention, 1957 (No. 105) 
<http://www.ilo.org/dyn/normlex/en/f?p=1000:12100:0::NO::P12100_ILO_CODE:C105> accessed 1 
May 2017. 
29 International Labour Organization, Protocol of 2014 to the Forced Labour Convention, 1930 (P029) 
<http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:P029> 
accessed 1 May 2017. 
30 International Labour Organization, Forced Labour (Supplementary Measures) Recommendation, 2014 
(No. 203) 
<http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_INSTRUMENT_ID:3
174688> accessed 1 May 2017. 
31 International Labour Organization, ‘What Is Forced Labour, Modern Slavery and Human Trafficking 
(Forced Labour, Modern Slavery and Human Trafficking)’ <http://www.ilo.org/global/topics/forced-
labour/definition/lang--en/index.htm> accessed 1 May 2017. 
32 Andrees and Vuong (n 26). 
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c) The Response: Are Trade Agreements the Answer? 

 
Whether in shape of minerals, seafood, timber, leather, or any other form, products that 

have been produced through immoral means should not be traded on the global market 

without question. If there is increased pressure on the trading of tainted goods, then it is 

likely that the supply of goods produced in this manner will fall, which could potentially 

lead to improvements in conditions. This is basic supply and demand. If the demand is 

for products produced without severe labour rights abuses within supply chains, then the 

supply will seek to meet that.  

 

In any event, human rights abuses are likely to continue occurring in today’s society, 

and unfortunately it would be unrealistic to believe that there is an easy solution to 

eradicate all abuses. However, it would be similarly naïve to assume that improvements 

cannot be made, that the stakeholders cannot do better, and that the current climate 

already does enough. Compared to the majority of issues within society, there is much 

less debate as to whether or not eradicating the most severe human rights abuses within 

supply chains is purely political tug-of-war, and existing consensus that these abuses 

must be addressed should be capitalised on. There is a structure in place – which 

includes hard law, soft law, initiatives, activism, and CSR – that can be built upon. This 

paper will explore some of the real-life situations in which severe abuses are occurring 

within supply chains, before analysing current labour provisions within trade 

agreements as well as key laws and initiatives within the aforementioned structure. It 

will suggest laws and initiatives that can – arguably – be reasonably entered into trade 

agreements. The goal of this thesis is to find potential improvements in order to benefit 

the most impacted global supply chain workers: To raise the floor, so to speak.   
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II) Background 

 
a) Labour Rights 

 
There is a strong argument that labour rights are where the human rights movement 

began, with there being a clear link between the earliest human rights movements and 

labour rights. Examples include the anti-slavery movement and the organising into 

guilds, and – subsequently – the establishing of trade unions in the 1700s.33 Another 

example is the emergence of child labour laws that were adopted in some countries after 

the rise of industrialisation.34  

 

Initially, labour rights were largely a European development, with there being very little 

movement on the matter elsewhere until the end of the First World War (WWI). It has 

been reported that a third of the European population died of the plague in the 

fourteenth century, freeing workers who were previously bound to their feudal lords.35 

Their work became limited and they were able to sell their skills. Gradually releasing 

themselves from their feudal areas where they had been working, they became a part of 

commerce, forming associations to protect themselves. As previously mentioned, trade 

unions were being established by the 1700s, and this played a key role in the early part 

of the labour rights movement. They were often classed as criminal organisations with, 

for example, the United Kingdom’s Combination Act 1799 holding that it was illegal to 

form trade unions and also outlawing collective bargaining.36 However, as can be seen 

today, what started as criminalisation gradually led to acceptance.    

 

 

                                                
33 The National Archives, The Struggle for Democracy, Trade Unionism’ 
<http://www.nationalarchives.gov.uk/pathways/citizenship/struggle_democracy/trade_unionism.htm> 
accessed 24 May 2017. 
34 Economic History Association ‘Child Labor during the British Industrial Revolution’ 
<https://eh.net/encyclopedia/child-labor-during-the-british-industrial-revolution/> accessed 24 May 2017. 
35 Britannica, ‘Black Death: Causes, Facts, and Consequences’ <https://www.britannica.com/event/Black-
Death> accessed 24 May 2017. 
36 The Combination Act 1799 <http://statutes.org.uk/site/the-statutes/nineteenth-century/1800-39-40-geo-
iii-c-106-the-combination-act/> accessed 24 May 2017. 
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Important labour rights developments took place in Scotland around 1799, when 

industrialist Robert Owen limited the hours of work for his employees. He believed that 

allowing workers to rest and spend time with their families would lead to an increase in 

productivity. His “eight hours labour, eight hours recreation, eight hours rest”37 model 

proved to be more efficient than the norm at the time, with his productivity and profits 

increasing in comparison to his counterparts.38 This was the beginning of a movement, 

as it showed that according labour rights is not only the morally correct position to hold 

from a rights perspective, but it is also economically efficient.  

 

Labour rights were also interweaving with other social developments. Later in the 

1800s, the UK started to introduce laws39 on child labour and compulsory education as 

industrialisation continued.40 Regulating labour within the national legal structure was 

rarely framed as protecting rights, but nevertheless amounted to the protection of rights. 

For example, the first child labour laws were implemented in 1839.41 Fredrik the Great 

of Prussia wanted to produce taller soldiers, and children who worked were more akin 

to growing up stunted and small. He therefore prohibited and regulated child labour, 

while also implementing compulsory education in Prussia.42  This was done from a 

purely utilitarian point of view.  

 

It can be strongly contended that slavery was the first major human rights subject, and 

this is – self-evidently – a subject within the labour field. The Congress of Vienna was 

called in 1815 in order to settle the Napoleonic Wars. 43  The congress declared a 

prohibition of the slave trade, and the British Navy carried out the process of abolishing 

                                                
37 Leonhard Widrich, ‘The Origin of the 8 Hour Work Day and Why We Should Rethink It’, (Huffington 
Post, 22 Nov 2016) <http://www.huffingtonpost.com/leonhard-widrich/the-origin-of-the-8-hour-
_b_4524488.html> accessed 24 May 2017. 
38 Marjie Bloy, ‘Robert Owen and New Lanark’ 
<http://www.historyhome.co.uk/peel/factmine/owennewl.htm> accessed 24 May 2017. 
39 See the Factory Act (1833), the Mines Act (1842), the Factory Act (1878), and the Education Act 
(1880). 
40 The National Archives, ‘Citizenship, Struggle for democracy’ 
<http://www.nationalarchives.gov.uk/pathways/citizenship/struggle_democracy/childlabour.htm> 
accessed 24 May 2017. 
41 Sandy Hobbs, Jim McKechnie, Michael Lavalette, ‘Child Labor: A World History Companion’ (1999) 
(ISBN: 0-87436-956-8). 
42 Dieter Kastner, ‘Kinderarbeit im Rheinland: Entstehung und Wirkung des ersten preußischen Gesetzes 
gegen die Arbeit von Kindern in Fabriken von 1839’ (2004) (ISBN: 978-3-89498-129-7). 
43 Final Act of the Congress of Vienna/General Treaty (1815) <http://www.dipublico.org/100513/final-
act-of-the-congress-of-viennageneral-treaty-1815/> accessed 24 May 2017. 
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it. By the 1830s, the slave trade had been abolished almost everywhere, but its abolition 

did not amount to slavery ending, 44  and the practice is still an issue today. In 

Mauritania, for example, the slave trade was rife up until its formal abolition in 1981, 

and the country still receives supervisory comments from the ILO and other 

international supervisory mechanisms.45 It has been reported that up to 20% of the 

population of Mauritania are currently in slavery, with a similar percentage of the 

population being former slaves.46 Universally, slavery has made its way into the present 

day with insidious forms such as debt bondage and trafficking of human beings now a 

great cause for concern.   

 

Before the First World War, there were early attempts to establish international labour 

law. In Switzerland, conferences were convened in 1855 that led to the adoption of two 

international conventions on labour law in relation to night work for women in industry 

and match workers’ use of white phosphorous.47 The two conventions were adopted in 

1906 by the International Association for the Legal Protection of Workers, a European 

phenomenon at the time.48  The association negotiated a number of conventions for 

women and children, however many of the movements were obstructed with the break 

out of WWI.49 Nevertheless, the British and German trade unions met together across 

warring lines with the shared notion that the Great War was a capitalist war, and that 

workers were paying the price for it. 50  This helped in forming an international 

consciousness among workers. 

                                                
44 The National Archives, ‘Slavery’ <http://www.nationalarchives.gov.uk/education/resources/slavery/> 
accessed 24 May 2017. 
45 The International Labour Organization, ‘All Comments, Forced Labour Convention, 1930 (No. 29)’ 
<http://www.ilo.org/dyn/normlex/en/f?p=1000:13101:0::NO:13101:P13101_COMMENT_ID:3241912> 
accessed 24 May 2017. 
46 John D. Sutter, ‘Slavery's last stronghold’ (CNN), 
<http://edition.cnn.com/interactive/2012/03/world/mauritania.slaverys.last.stronghold/index.html> 
accessed 24 May 2017; World Population Review, ‘Mauritania Population (2017)’ 
<http://worldpopulationreview.com/countries/mauritania-population/> accessed 24 May 2017. 
47 Lee Swepston, ‘The Development in International Law of Articles 23 and 24 of the Universal 
Declaration of Human Rights: The Labor Rights Articles’ (2014) (ISBN: 90-04-24455-7 978-90-04-
24455-9). 
48 Charles Howard Ellis, ‘The Origin, Structure & Working of the League of Nations’ (2003) (ISBN: 1-
58477-320-0). 
49 Swepston (n 47). 
50 Ibid. 
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There were trade union conferences in 1916 in both Leeds and Bern, which were 

followed by Russian Revolution in 1917.51  This impacted and intimidated western 

leaders, who came to the opinion that international labour legislation was to be a part of 

the peace talks.52 It was followed by the Paris Peace Conference, which resulted in the 

Treaty of Versailles.53 In 1919, 31 states gathered, including the leaders of the war’s 

victors: Wilson, George, and Clement. Germany was not invited, but was to sign the 

treaty without any options or negotiations.54  

 

Developing countries had not fully emerged, however the likes of Japan, Liberia (the 

only independent African country at the time), and some of the British colonies that 

were attaining independence such as India, South Africa and Australia were present, as 

were a number of Latin American countries.55 The idea was that this conglomerate of 

nations would establish an order for world peace that had never been achieved before.56 

The result of this was the establishment of the League of Nations and the International 

Labour Organisation. The League of Nations had failed by 1939, but the ILO 

remained.57 Today, the ILO – as a specialised agency of the United Nations (UN) 

system – is the predominant source of international labour law.58  

 

b) Trade and Globalisation 

 
There are differing views59 regarding the origins of globalisation, with the starting point 

of the process being a contentious subject. This is in large part due to the differing 

definitions of the term. A broad definition holds globalisation to be the “process of 

transformation of local phenomena into global ones… a process by which the people of 

the world are unified into a single society and function together”. 60  The potential 

                                                
51 Bob Reinalda, ‘Routledge History of International Organizations: From 1815 to the Present Day’ 
(2009) (ISBN: 978-1-134-02405-6). 
52 Swepston (n 47). 
53 Treaty of Versailles (1919) <https://www.loc.gov/law/help/us-treaties/bevans/m-ust000002-0043.pdf> 
accessed 14 April 2017. 
54 Ibid. 
55 Ibid. 
56 Jean-Michel Servais, ‘International Labour Law’ (2011) (ISBN: 978-90-411-3805-7). 
57 Swepston (n 47). 
58 The International Labour Organization, ‘About the ILO’ <http://www.ilo.org/global/about-the-ilo/lang-
-en/index.htm> accessed 17 May 2017. 
59 Not all of which will be addressed in this paper. 
60 Peter N. Stearns, ‘Globalization in World History’ (2016) (ISBN: 978-1-317-20116-8). 
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starting point can be split into three overarching areas: much earlier than 1492; between 

1492-1498; and the 19th century.61  

 

If globalisation is to mean the first routes of migration, then it can be dated as far back 

as suggested. Trade began to take place across regions through goods such as spices, 

pepper, sugar, silk, gold, and horses. It has been recognised that trade networks were in 

place between most of Eurasia and sub-Saharan Africa before 1500, and that trade was 

occurring before 1350 through the pax Mongolica, where the Mongolian Empire’s 

conquering of Europe and Asia stabilised the region.62 The Silk Road trade routes, for 

example – that connected trade between Asia and Europe – were formed under 

Mongolian rule.63  

 

Some, such as economic historian Andre Gunder Frank, argue that the single global 

world economy occurred “from 1500 onward”,64 with globalisation also being attached 

to Christopher Columbus’ search for spices and subsequent arrival in America, as well 

as the 1498 events surrounding Vasco de Gama’s spice trading in Africa. 65  It is 

important to note that the 15th century saw trade not only in goods but also in people 

through the transatlantic slave trade. Other writers, such as James D. Tracy, claim that 

trade during the aforementioned periods has been overemphasised, and that global 

integration was poor before 1800.66  

 

c) Trade Agreements and Labour Standards 

 
The time between 1947 and 1986 saw trade agreements become the foundation of 

international trade relations. In 1947, incorporating sections of the Havana Charter,67 

                                                
61 Kevin H O’Rourke and Jeffrey G Williamson, ‘When Did Globalisation Begin?’ (2002), 6 European 
Review of Economic History 23 <https://academic.oup.com/ereh/article-abstract/6/1/23/540507/When-
did-globalisation-begin?redirectedFrom=fulltext> accessed 14 April 2017. 
62 Janet L Abu-Lughod, ‘Before European Hegemony: The World System A.D’ (1991) (ISBN: 
9780195067743). 
63 O’Rourke and Williamson (n 61). 
64 Andre Gunder Frank, ‘ReORIENT: Global Economy in the Asian Age’ (1998) (ISBN: 978-0-520-
92131-3) <http://www.jstor.org/stable/10.1525/j.ctt1ppvvd> accessed 14 April 2017. 
65 Ibid. 
66 O’Rourke and Williamson (n 61). 
67 Havana Charter for an International Trade Organization (1948) 
<https://www.wto.org/english/docs_e/legal_e/havana_e.pdf> accessed 14 April 2017. 
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the General Agreement on Tariffs and Trade (GATT)68 was negotiated, and came into 

force in 1948. The Havana Charter was the result of the United Nations Conference on 

Trade and Employment. It sought to establish a multilateral trade organisation, but was 

unsuccessful in its attempt. The GATT took the Chapter on Commercial Policy from the 

Havana Charter (when the Charter was pending) and translated it – with alternations – 

into the GATT. 69  Eight negotiating rounds followed under the GATT before the 

Uruguay Round took place in 1986, leading to the establishment of the WTO in 1995.70  

 

Even prior to the establishment of the WTO, part of the negotiations involved the 

discussion as to whether the organisation should form a committee to examine the 

relationship between trade and labour. This dialogue led to a split predominantly 

between developed and developing countries, with the latter arguing that support from 

the former for WTO enforcement regarding labour rights was a façade for 

protectionism: The shielding domestic industries from foreign competition through 

regulation. This was the prevailing argument, and it led to the Singapore Ministerial 

Declaration,71 which held that the ILO – and not the WTO – would oversee issues 

related to labour standards.72 WTO members agreed that they should be committed to 

labour standards, but that these standards should not be used for the purposes of 

protectionism. This was the less strict of the two potential approaches, as the ILO does 

not have an enforcement mechanism and works based on consensus, promotion of 

rights, and technical assistance.73 

 

The ILO and WTO secretariats collaborate on technical issues, however the subject of 

enforcement of labour standards is not an area where there is much room for agreement 

between organisations. WTO members are to adhere to narrower core standards, 

namely, no forced labour, no child labour, freedom of association, and no 

                                                
68 The General Agreement on Tariffs and Trade (1986) 
<https://www.wto.org/english/docs_e/legal_e/gatt47_e.pdf> accessed 14 April 2017. 
69 World Trade Organization, ‘Pre-WTO Legal Texts’ 
<https://www.wto.org/english/docs_e/legal_e/prewto_legal_e.htm> accessed 14 April 2017. 
70 Ibid. 
71 The World Trade Organization, ‘Singapore Ministerial Declaration’ (1996) 
<https://www.wto.org/english/thewto_e/minist_e/min96_e/wtodec_e.htm> accessed 14 April 2017. 
72 Ibid. 
73 Ibid. 
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discrimination at work.74  As the aforementioned Singapore Declaration held labour 

standards to be an issue for the ILO and not the WTO to oversee, the WTO plays no 

part in negotiating labour standards, and it is not a subject discussed by its Councils or 

Committees.75 The subject of trade and labour standards has, however, been raised on a 

number of occasions within the WTO. This can be seen through both the 1999 Seattle 

Ministerial Conference,76 which saw no consensus between members, and the 2001 

Doha Ministerial Conference,77 which reinforced the Singapore Declaration of 1996. 

Additionally, the issue was further acknowledged during the WTO Appellate Body 

Report concerning India and the European Communities in relation to developing 

countries and tariff preferences.78 

  

                                                
74 World Trade Organization, ‘Understanding the WTO - Labour Standards: Consensus, Coherence and 
Controversy’ <https://www.wto.org/english/thewto_e/whatis_e/tif_e/bey5_e.htm> accessed 13 April 
2017. 
75 Ibid. 
76 World Trade Organization, Seattle Ministerial Conference (1999) 
<https://www.wto.org/english/thewto_e/minist_e/min99_e/min99_e.htm accessed> accessed 14 April 
2017. 
77 World Trade Organization, Doha Ministerial Conference (2001) 
<https://www.wto.org/english/thewto_e/minist_e/min01_e/min01_e.htm> accessed 14 April 2017. 
78 World Trade Organization, ‘Conditions for the Granting of Tariff Preferences to Developing Countries’ 
(European Communities, Report of the Appellant Body, Para. 182, 2004) 
<https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?Query=(@Symbol=%20wt/ds246/ab/r*
%20not%20rw*)&Language=ENGLISH&Context=FomerScriptedSearch&languageUIChanged=true#> 
accessed 14 April 2017. 
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III) Labour Rights within the Supply Chain: An Unsolved 

Problem 

The following chapter focuses on examples in which labour rights abuses are occurring 

within the global supply chain. The goal of this chapter is to convey the severity of the 

situation at hand regarding workers’ rights within supply chains in order to give further 

context to the issue and show why it is an area that needs to be addressed. To achieve 

this, the chapter includes sections on the industries of agriculture (and the cotton trade 

in India); fisheries (exploring fishery exports in Thailand); forestry (and, more 

specifically, the trading in illegal logging and timber in CAR); and mining (with the 

infamous issue of minerals in the Congo being a focal point). There is then a section 

that homes in on hazardous industries linked to the global supply chain more 

specifically, where the mining industry is further discussed to reemphasise the dangers 

it entails. The aforementioned section also includes a discussion on the environment in 

relation to mining in Indonesia and tanneries in Bangladesh, as supply chain work has 

played a role in polluting inhabited land, where – in some cases – supply chain workers 

both work and live.   

 

a) Agriculture 

 
i) Cotton  

The exploitation of children has been rife within India’s cotton sector. India has had – 

within a number of sectors involving children – a lack health and safety procedures, and 

reports suggest that children are paid below the minimum wage.79 It has also been 

claimed that some children have been kidnapped and put into forced labour,80 and there 

have been cases of children being raped by their kidnappers.81 The government body 

overseeing children’s rights within India has admitted to the country having out-of-date 

child labour laws in relation to prohibition and regulation regarding different sectors 

                                                
79 Humphrey Hawksley, ‘India’s Exploited Child Cotton Workers’ (BBC News) 
<http://www.bbc.co.uk/news/world-asia-16639391> accessed 20 March 2017. 
80  Shilpa Kannan, ‘Child Labour: India’s Hidden Shame’ (BBC News) 
<http://www.bbc.co.uk/news/business-25947984> accessed 20 March 2017. 
81 Ibid.  
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and types of work. The law currently states that children below the age of fourteen 

should not partake in hazardous work, but there is no comment on children and non-

hazardous work.82  

 

In India’s cotton factories, girls as young as ten feed raw cotton into machines in a 

potentially dangerous process known as ginning. Many companies that use cotton 

within their products are unable to state where their cotton has been sourced, or whether 

child labour has been used.83 In addition to India, cotton and child labour issues have 

occurred in many countries including Pakistan, Brazil, China, Turkey, and Uzbekistan.84 

Accusations of Uzbekistan using children to harvest cotton led to over 60 clothing 

labels boycotting the country’s cotton market, which is one of Uzbekistan’s largest 

export markets. It has been reported that the state sponsors this systematic abuse, where 

children from thirteen years old pick cotton all day in order to meet quotas. Estimates 

have suggested that this market impacts around two million children in Uzbekistan 

every harvest season.85 

 

b) Fisheries  
 

Thailand is one of the biggest exporters of fish and fishery products in the world, with 

over two million Thai and migrant workers being employed within the country’s 

fisheries industry. 86  Work in this industry includes fishing, aquamarine farming, 

primary processing, and packing and processing for both local and export markets, and 

abuses reported within the industry come in the shape of – inter alia – child labour, 

forced labour, people trafficking, and health and safety issues.87  

 

                                                
82 Ibid. 
83 ‘India’s Exploited Child Cotton Workers’ (n 45). 
84 Ibid. 
85 James Kilner, ‘Global Clothing Brands Boycott Uzbek Cotton’ (18 September 2011) 
<http://www.telegraph.co.uk/news/worldnews/asia/uzbekistan/8771473/Global-clothing-brands-boycott-
Uzbek-cotton.html> accessed 4 April 2017. 
86 International Labour Organization, ‘Child Labour: Combating the Worst Forms of Child Labour in 
Shrimp and Seafood Processing Areas in Thailand’ (2016) 
<http://www.ilo.org/asia/whatwedo/projects/WCMS_161095/lang--
en/index.htm?ssSourceSiteId=washington> accessed 20 March 2017. 
87 Ibid. 
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Thailand has laws, regulations, and policies fighting to eliminate both child and forced 

labour, and the Royal Thai Government has stated that working conditions within the 

shrimp and seafood processing industry need to be improved. 88  Regarding forced 

labour, there have been reports of men undergoing 20-hour shifts on fishing boats, with 

some of them being forced to live on the boats for years. It has also been claimed that 

they are beaten, tortured, and that some are killed.89 Many of the workers in these 

situations are migrants from nearby countries such as Cambodia and Burma.90  

 

Almost 50% of children between fifteen and seventeen in Thailand work in the seafood 

sector, or a sector related to seafood. 91  Children of legal working age and below 

experience hazardous working conditions within the supply chains of the fisheries 

industry. Child labour in the shrimp and seafood industry has been known to occur 

within the informal small processing businesses and large packing and processing 

factories as well as in the fish docks and markets, and the aquamarine farms.92 The 

practice is found predominantly within the informal market, and particularly in the 

primary processing stage (sorting, peeling, and deveining shrimp) within small-scale 

enterprises.93 It should be acknowledged that the issue of child labour in Thailand is not 

exclusive to the country’s fisheries industries, with it also being found within the 

Thailand’s agriculture (e.g. farming and rubber plantations), services, domestic work, 

sex work, manufacturing, and small informal family processing.  

 

The ILO conducted a four-year technical cooperation project through ILO-IPEC 

(International Programme on the Elimination of Child Labour) in order to offer 

assistance in fighting the aforementioned issues within the seafood industry.94 The 2012 

ILO-IPEC study found, through the four seafood producing provinces it examined, that 

the average child prevalence rate of children between five and seventeen was 9.9%, and 

that 36.3% of those between the ages of fifteen and seventeen were found to be in 
                                                
88 Ibid. 
89  The Guardian, ‘Revealed: Asian Slave Labour Producing Prawns for Supermarkets in US, UK' 
<https://www.theguardian.com/global-development/2014/jun/10/supermarket-prawns-thailand-produced-
slave-labour> accessed 22 March 2017. 
90 Ibid. 
91The International Labour Organization, ‘Hazardous Child Labour’ 
<http://www.ilo.org/asia/WCMS_224118/lang--en/index.htm> accessed 21 March 2017. 
92 ‘International Labour Organization (n 86). 
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hazardous child labour. The ILO report held that only 25% of children between the ages 

of fifteen and seventeen were aware of laws regarding child labour, and around 65% of 

them did not have a contract (and therefore no legal protection).95 It is important to 

consider that when protected by legislation, efficiently implemented measures regarding 

occupational safety and health, and knowledge and awareness of safe work practices, 

young workers are less likely to experience hazardous work.96   

 

c) Logging/Forestry 
 

According to Global Witness, logging companies have paid millions of euros to militias 

who have committed crimes in the Central African Republic including mass murder, 

rape, and forced recruitment of child soldiers.97 The NGO also claim that this has 

further fuelled violence already present in the region. The EU and some of its member 

states have been linked to these atrocities through alleged donor aid as well as trade and 

illegal imports. Global Witness hold that EU based companies have paid millions of 

euros to rebels so that they can continue illegally logging and trading timber, and that 

these illegal imports have made their way into the EU market – in part – due to the 

failure of EU companies to prevent the presence of illegal timber.  

 

They further state that countries such as France have paid millions of euros in donor aid 

under the false premise that the finances produced would lead to improvements in local 

development. It should also be noted that the EU is currently discussing a timber trade 

agreement that – if not approached correctly – would support militias throughout the 

logging industry, and further exacerbate human rights abuses in the region.98 This is not 

just a EU-Africa issue. The three companies that together reportedly control 99% of the 

CAR timber exports are from France, China, and Lebanon. According to Global 

Witness, all three of the companies have made payments to rebels.99  
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d) Mining 
 

There have been human rights abuses linked to the extraction and subsequent trade of 

minerals in states including Mexico, Colombia, the Central African Republic, and the 

Democratic Republic of the Congo.100 Trading in minerals has been linked to abuses 

that include infringing on the rights of indigenous peoples, unfounded criminal 

proceedings, extrajudicial killings of defenders of human rights, and dispossession and 

displacement.101 

 

i) The Democratic Republic of the Congo  

Minerals found across central Africa include the likes of gold, tin, tungsten and 

tantalum. The DRC currently produces somewhere between 20 and 50 percent of the 

global supply of tantalum, which is commonly used in smartphones and other pieces of 

technological equipment.102 In the east of the DRC, there are over two million artisanal 

miners “who extract small amounts of metals from ores” before “the smelters provide 

materials to various industries”.103 After the smelters process the metals, it is impossible 

to find their origins. This allows for the potential development of “gray or black 

markets”104. 

 

The Congo has a history of corruption and civil war, and in regard to what has been 

labelled “Africa’s World War”, the state is considered to be at the core of it.105 Similar 

to other regions discussed, fighting by rebel groups over mineral wealth and the lands in 

which these minerals are found has led to great civil unrest. In addition, Global Witness 
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has reported that legitimate miners have had their land plundered by soldiers.106 There 

have been around six million deaths in the Congo due to fighting, malnutrition, and 

disease.107 Since the 1990s, a number of armed groups – including the Congolese army 

– have taken control over mines in the region. In 2003, the Second Congo War was 

officially over, however, crimes of the most serious nature – including rape108 and 

murder on a great scale – have been reported as being carried out by both rebel and 

government forces after 2003. This has occurred predominantly in the east of the 

country.109  

 

As previously mentioned, there has also been large-scale displacement of persons, with 

the United Nations recently reporting that there are approximately 1.5 million internally 

displaced persons within the Congo, and around 384,000 Congolese nationals within 

refugee camps elsewhere.110 Corruption and below market value selling of mines has 

pushed the Congo to a position near the very bottom of the UN Human Development 

Index (176 out of 187),111 even though its natural resource wealth – when considered in 

a vacuum – would suggest that the state should be in a much stronger position.112 

 

e) Mining and Other Especially Hazardous Industries 
 
Work can be dangerous, and it is important to discuss the dangers of the workplace as 

well as the importance of safety and health. This is in order to give an overall picture of 

the problem at hand, and more understanding as to how these areas are interrelated. 
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Occupational safety and health (OSH) relates heavily to the supply chain. It is a subject 

that has repeatedly gained prominence in the media spotlight through events such as the 

infamous factory collapse in Bangladesh and environmental disasters including the 

Bhopal gas tragedy. Issues of safety and health are a real cause for concern for those in 

forced and child labour within the supply chain.  

 

Over 2.2 million people die every year (around 5000 a day) from work related diseases 

and accidents, 22,000 of whom are children. 113  A further 270 million workers are 

injured.114  This can be costly, both financially and emotionally. In 2003, a global 

strategy to improve occupational safety and health was adopted by the ILO. 

Governments, employers and workers have used the ILO standards on the issue to 

improve conditions and prevent incidences.115  

 

Although this section focuses predominantly on mining, it should be kept in mind that 

the material is also relevant to other industries (including those discussed above). For 

example, agriculture and construction are also industries synonymous with occupational 

safety and health hazards, with exposure to radiation and a number of hazardous 

chemicals amongst key issues in these areas. This means that there are jobs where 

simply breathing is dangerous due to the respiratory diseases caused by working in 

certain industries. An example of this would be working around asbestos in 

construction. With increased urbanisation, population numbers, and demand for what is 

produced in these industries, it is unlikely that this issue will simply disappear, and 

action must be taken to combat this.   

 

i) OSH References in International Legal Instruments   

OSH is a subject that can be located in many foundational international legal 

documents. Within the preamble of the ILO Constitution, 116  the importance of 

“protection of the worker against sickness, disease and injury arising out of his 

employment” 117  is highlighted. Although this statement occurred before the phrase 
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“safety and health” was coined, it evidently refers to OSH. Furthermore, the Universal 

Declaration of Human Rights (UDHR) Article 25(1) holds that “Everyone has the right 

to a standard of living adequate for the health and well-being of himself and of his 

family”.118 Article 7 of the International Covenant on Economic, Social and Cultural 

Rights (ICESCR)119 also highlights the importance of members recognising “the right of 

everyone to the enjoyment of just and favourable conditions of work” including “(b) 

safe and healthy working conditions”.120  

 

ILO Convention 155 (C155)121 covers occupational safety and health, setting out rights 

and duties for employers (prevent, control, protect, and provide information and 

training) and workers (cooperation, right to representation, and safety and health at 

work at no extra cost to workers). Basic requirements are held in articles 4, 6 and 9, 

with the workers right to withdraw covered in Article 13, and the responsibilities of 

employers in Article 16.122 Other relevant ILO conventions to safety and health are 

C161 Occupational Health Services Convention,123 which seeks to prevent occupational 

safety and health issues, and C187 Promotional Framework for Occupational Safety and 

Health Convention, that – inter alia – has objectives set out, a time frame for these 

objectives to be reached, and assesses progress in relation to safety and health.124  
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ii) Hazardous Conditions: Examples of Occurrences  

In Ghana, as well as in other countries, children are working with the dangers of 

mercury exposure when mining gold.125 It is a country many choose to source gold from 

because of its stability in comparison to many other nations rich in natural resources.126 

The aforementioned practices are out of line with Ghana’s obligations under the Worst 

Forms of Child Labour Convention – particularly in regard to Article 3(d)127 which 

relates to the health, safety and morals of children – as well as Ghana’s Children’s 

Act,128 which holds that children working in these conditions is illegal activity, as the 

act prohibits under-18s from working in mines.129 In addition to potential mercury 

poisoning, it has been reported that children between nine and eleven have been injured 

in mine collapses, with at least one fatality occurring as a consequence.130 After an 

examination of the due diligence policies of six different refiners sourcing from the 

Ghana gold market,131 Human Rights Watch claimed that a number of companies were 

failing to regulate efficiently, and that checks on the use of child labour were not 

systematic. The NGO believes that a greater effort could be made regarding public 

reporting.132  

 

Similarly, in the Philippines children have been working in conditions where both 

physical and chemical hazards are present. For example, it has been reported that 

children have been mining gold ore in unstable pits and working with mercury to 

process it.133 With the Philippine Statistics Authority – based on a survey in 2011 – 

suggesting that out of the 3.3 million children working within the country, two million 
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are working in hazardous conditions, 134  this is clearly a monumental issue for the 

country. Former Filipino environment secretary, Gina Lopez carried out an audit of the 

larger mining firms in the country, suspending ten of them and recommending that a 

further 20 be suspended.135 Although this is a good response to activities of some of the 

larger operations, little has been done to take into account small-scale mining.136 It is 

important to act upon this because hazardous conditions are without prejudice to the 

scale of the gold mining operation.  

 

Many of the smaller scale mines have been accused of operating without a government 

licence. The Filipino government has been criticised for allegedly doing little to correct 

this, with claims being made that the government has failed to enforce child labour laws 

and bring mines from the informal market into formality.137 Furthermore, it has also 

been alleged that the central bank in the Philippines (and the official artisan gold buyer) 

– the Bangko Sentral ng Philipinas – has not been pressured by the government to 

implement safeguards in order to ensure that child labour does not occur through its 

transactions.138 It is important to have laws in place, but it is equally important to ensure 

that these laws are enforced, otherwise the law may simply be a façade and will likely 

become redundant.  

 

Bangladesh is infamous for having problems with safety and health, and its tanneries 

are no exception. 139  In the tanneries, such as those found within the Hazaribagh 

neighbourhood of Dhaka (which makes up to 90% of the country’s tanneries and 

employs around 15,000 workers) there have been safety and health impacts to both 

adults and children.140  These include skin diseases and respiratory illnesses due to 

chemicals, and limb amputations as a result of employees working with dangerous 

machinery. Workers – a term that includes children from eleven-years-old in this case – 
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have been poisoned by working with hazardous chemicals and injured due to accidents 

in the workplace. The globalised aspect of the operation is clear, with it being reported 

that the goods produced in the tanneries are exported to 70 countries around the 

world. 141  Between 2002 and 2012, Bangladesh’s leather exports increased by $41 

million per year, and from 2011 to 2012 leather exports reached $663.142  

 

iii) The Environment 

The aforementioned tanneries are impacting not only the workers, but also local 

residents as a result of the pollution to the air, land, and water. Although there have 

been orders (and a subsequent extension) from the High Court Division of the 

Bangladeshi Supreme Court to change this, reports suggest that they have largely gone 

ignored.143  Human Rights Watch claim that employers have denied sick leave and 

remediation to workers who have fallen ill or have been injured as a result of working. 

The right to health is enshrined in international law, 144  and governments should 

therefore take reasonable steps in order to protect that right. There have been plans by 

the Bangladeshi government to relocate the tanneries, but these plans have seen 

numerous bureaucratic delays.145 The government argues that the ongoing relocation 

has made it difficult to comply with the high court orders (and also the extension).146  

 

In Indonesia, American company, Freeport-McMoRan has dumped waste near their 

mining operation in a river that was untouched before their arrival. The company is 

reportedly expected to generate six billion tons of waste before ending its work in the 

region.147 Much of this waste is being dumped in close proximity to Lorentz National 

Park, which has been given special protection by the United Nations.148 Furthermore, a 

2002 study by American consulting company, Parametrix149 held that – due to the waste 
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– the rivers were now “unsuitable for aquatic life”.150 It has been claimed that Freeport 

has not been held to the same standards as other companies due to undisclosed 

payments made to the Indonesian military, leading to allegations of bribery.151 It has 

further been alleged that finances produced by this operation are so high and regulation 

so weak that Freeport have impunity, with one ministry scientist comparing persuading 

Freeport to comply with legislation to “painting on clouds”.152 Freeport claims to have 

directly and indirectly financially benefitted the Indonesian government by $33 billion 

between 1992 and 2004.153  
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IV) Developed Countries 

This chapter focuses on developed countries in order to show that the issues being 

discussed are not exclusively a developing world problem, with trade and globalisation 

also impacting developed countries. The severity and regularity of the issue is greater 

within the developing world, and the position of this paper would most likely lead to 

potential improvements within these countries. However, its relevance to developed 

countries should not be overlooked, as the suggested labour provisions in trade 

agreements could also lead to developed countries holding each other accountable. 

Furthermore, when developed countries agree to include the suggested laws or 

initiatives within trade agreements, they could also reaffirm their own commitment to 

improving standards within their own systems.  

 

Although there are arguments of protectionism when asking developing countries to 

reach the standards of developed countries, the stance is significantly weaker when the 

opposite scenario is considered. No country has a perfect system protecting labour 

rights, and developed countries should be able to show that they are also pushing 

themselves to make improvements. Not to do so could be considered as hypocritical. 

Labour clauses in trade agreements could also prove to be beneficial to those left behind 

in certain industries if developing countries are pressured to include protection and 

recognition of workers who have suffered job loss as a result of a trade deal, so that they 

are justly compensated and protected. Of course, it could prove challenging to 

incentivise developing countries to agree to the aforementioned, particularly when the 

discussion concerns North-South trade agreements.154  

 

a) Jobs Moving Abroad and New Jobs with Less Rights?  
 
Many workers in developed countries have been impacted by jobs moving abroad, with 

states such as the US, UK, Japan, Italy and France openly showing negativity towards 
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globalisation and trade.155 Events such as factories in the US being closed and jobs 

moving to Mexico and China are believed to have influenced the current political 

landscape, with manifestos pledging to bring jobs back to developed countries garnering 

increased support. The recent United States election and the decision by the United 

Kingdom to leave the European Union are two examples of this.  

 

The effects of globalisation in developed countries include job loss in certain 

industries156 and changes in types of work with the introduction of the gig economy, 

which is characterised by short-term contracts and self-employment. Through the 

vacuum left by jobs going abroad, it has been claimed that globalisation (as well as 

improvements in technology) has played a role in the increase in new forms of 

employment and the reduction in the amount of blue collar jobs within developing 

countries.157 Another factor is the fact that many countries (developing and developed) 

are experiencing weak growth due to the worst financial crisis since the great 

depression.158 In any event, with new types of work within the gig economy, there have 

been a number of issues with classification of workers and workers benefits, including 

entitlement to sick leave.159  

 

b) The Expansion of Trade and the Impact on Developing Countries 
 
The amount of trade among WTO members has increased, which was not an issue for 

workers in developed countries initially, as developed countries were trading between 

themselves – in North-North agreements – and therefore with countries where workers 

were earning a comparable wage while complying with similar labour standards. This, 

however, changed when developing and developed countries started trading together. In 
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the US, the North American Free Trade Agreement (NAFTA)160 led US workers into 

competition with Mexican workers, negatively impacting US labourers. China’s entry 

into the WTO in 2001 had an even greater impact on US workers because of the sheer 

number of labourers at China’s disposal (it should be noted that the construction boom 

that followed did help employ many workers in the US for a time).161 China has been 

building factories and employing more workers – creating more jobs – which has led to 

industries such as US steelworks suffering. The World Bank reported that between 2001 

(when China joined the WTO) and 2014, China’s exports increased from $266 billion to 

$2.3 trillion.162  

 

It has been held that Chinese imports led to around one million manufacturing jobs 

being lost in the United States between 1999 and 2011, with job loss reaching 2.4 

million when other related industries are included.163 In different countries within the 

developed world, unemployment affects workers to varying degrees. In the US, for 

example, social welfare is weaker than in many of its European counterparts including 

Sweden, Denmark, Germany, and the Netherlands.164 Furthermore, in relation to EU 

member states, the EU negotiates trade deals at EU level for all member states as a 

whole, and opponents to EU membership may argue that countries are left to deal with 

any negative impacts domestically. 

  

i) Remembering that Globalisation is an Overall Benefit  

Research carried out by Pew Research Center165 showed that 55% of respondents (out 

of the 44 countries included in the study) believed that trade has increased wages, and 

that only 26% thought that trade has led to lower prices.166 It should be noted that 

earnings are greater on average for those in major import industries compared to more 
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domestically centred industries.167 Furthermore, the Reserve Bank of Dallas suggested 

that choice of product increased in the United States by around a third between 1989 

and 2007 (but only 23% between 1989 and 2009 in large part due to the financial 

crisis).168 In addition, it has also been held that households at the bottom end of the 

financial spectrum have benefited from cheaper prices of basic goods, with – for 

example – it being reported by Pietra Rivoli, a trade expert at Georgetown University, 

that children’s clothing had dropped in price by 10% between 1999 and 2003.169  

 

c) Child labour in the Supply Chains of Developing Countries 
 
In the aforementioned industries – such as agriculture and fisheries – many abuses 

occurring within developing countries also take place in developed countries, with 

goods being traded both externally and internally. It is a common misconception that 

abuses such as child and forced labour are exclusive to developing countries. This is not 

the case. For instance, Human Rights Watch has reported on the issue of child labour in 

agriculture in the United States of America.  

 

i) Agriculture  

US legislation170 allows for children to partake in agricultural work that is considered to 

be hazardous when they are over the age of 16,171 and the ILO Committee of Experts 

has acknowledged the additional measures in place in order to protect workers over 16-

years-old in the US agricultural sector, stating its acceptance of the legislation. 172 

However, in 2010 Human Rights Watch indicated that children from 12-years-old were 

found working on farms for more than 10-hours a day, with children as young as six 
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working part time.173 The report further stated that due to these hours, many leave 

school, with children working in agriculture being four times more likely to drop out of 

school than the national rate. It was also reported that they are often paid less than 

minimum wage – as are many adults in the industry – and may earn less due to their 

employer underreporting their hours of work. In addition, when supplied tools, gloves, 

and drinking water, Human Rights Watch claims that these expenses are often docked 

from the child labourer’s wages, despite the law stating that the aforementioned is to be 

supplied by employers. 174  As noted by the ILO, 175  there has been an increase in 

supervision since Human Rights Watch reported on this problem. However, with the 

current US government seeking to repeal a number of regulations, the issue must be 

kept in consideration and the situation monitored.  

 

With children risking heat illness, serious injury, and pesticide poisoning, the National 

Institute for Occupational Safety and Health (NIOSH) held that agriculture is America’s 

most dangerous work involving children, with children here suffering fatalities four 

times more frequently than in other jobs in the US.176  There is also the danger – 

particularly for females – of sexual abuse. Furthermore, many of the child workers are 

believed to be without basic protective equipment and are not supplied with toilets or 

hand washing facilities.177 

 

As tends to be a common theme throughout this topic, there is a strong argument that 

the domestic law is failing, with the Fair Labour Standards Act – drafted in the 1930s – 

permitting children to work in agriculture from the age of 12. Also, there is currently no 

age restriction in regard to children working on small farms, and the only constraint on 

hours of work is that children should not work during school hours. This stands in stark 
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contrast to the law in other sectors within the United States, where children are 

prohibited from working when under the age of fourteen.178  

 

In addition, the law makes further exceptions in relation to agriculture, allowing – as 

mentioned above – 16 and 17-year-olds to carry out hazardous work, when the 

minimum age for hazardous work in other sectors is 18.179 A bill has been presented to 

change this, with the Children’s Act for Responsible Employment bill being introduced 

by Congresswomen Lucille Roybal-Allard in 2009. 180  The bill has had significant 

support, but it has thus far not been acted upon. With only 4% of child labour 

allegations reportedly being acted upon between 2001 and 2009, there is an argument 

that the US’s apparent acceptance of the situation shows that the state is failing in its 

obligations under – inter alia – the ILO’s Worst Forms of Child Labour Convention, 

which it ratified in 1999.181 

  

                                                
178 United States Department of Labor, ‘Age Requirements’ 
<https://www.dol.gov/general/topic/youthlabor/agerequirements> accessed 9 May 2017. 
179 Human Rights Watch (n 173). 
180 Children’s Act for Responsible Employment, (text of H.R. 3564 (111th), 2009) 
<https://www.govtrack.us/congress/bills/111/hr3564/text> accessed 9 May 2017. 
181  The International Labour Organization, ‘Ratifications of ILO Conventions: Ratifications by 
Convention’ 
<http://www.ilo.org/dyn/normlex/en/f?p=1000:11300:0::NO:11300:P11300_INSTRUMENT_ID:31232> 
accessed 9 May 2017. 
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V)  Current Labour Provisions Already within Trade Agreements 

This chapter will focus on current labour provisions already present within trade 

agreements. It will show how trade agreements have included labour provisions and 

how these provisions work in order to form a picture of what can be built upon. The 

chapter will discuss, inter alia, the ILO and its role in this area, including references to 

its instruments. Conditional and promotional elements of trade agreements – 

particularly in regard to agreements made with the United States and the European 

Union – will also be covered, as will disputes within agreements.   

 

The Fourteenth UN Conference on Trade and Development (UNCTAD) took place in 

Nairobi in 2016, and stated the importance of integrating trade and development in 

order to support the goals of the 2030 Agenda for Sustainable Development:182 “Trade 

is a means to support the implementation of the 2030 Agenda for Sustainable 

Development and the Addis Ababa Action Agenda. With appropriate supporting 

policies, adequate infrastructure and an educated and trained workforce, it can also help 

to promote productive employment, youth and women’s empowerment, food security 

and reduced inequality”.183 It was also held at the conference that UNCTAD should 

cooperate with relevant organisations in order to assess the “impact of labour and 

employment policies on economic growth including the interrelation between 

macroeconomic and labour policies”.184 

 

There are a number of issues that looking at labour standards and trade through the 

same lens raises. These include the argument of protectionism, the analytical question 

of the race to the bottom: Whether or not countries with lower labour standards are at an 

advantage when it comes to trade, and does/would this encourage other countries to 

                                                
182 United Nations Conference on Trade and Development, ‘Fourteenth Session of the United Nations 
Conference on Trade and Development (UNCTAD 14)’ 
<http://unctad.org/en/pages/MeetingDetails.aspx?meetingid=808> accessed 21 April 2017. 
183 United Nations Conference on Trade and Development, ‘Maafikiano UNCTAD Work Programme' 
(Paragraph 41, 2016) <http://unctad.org/meetings/en/SessionalDocuments/td519add2_en.pdf> accessed 
21 April 2017. 
184 The International Labour Office (n 2). 
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lower labour standards in order to compete?185 If this is the case, it raises the question as 

to whether or not countries should continue to trade with those who have lesser labour 

standards than their own, or whether they should do so only with those that make a 

serious effort to eradicate abuses. In addition, there are two major tendencies in 

agreements on international trade. One is the WTO, and the other is bi/multilateral 

agreements directly among trading states. In regard to the WTO, the organisation has 

openly questioned whether it is the correct body to be enforcing labour laws, and has 

also deliberated as to whether its rules should explicitly allow for member states to use 

trade as leverage so that other states comply with labour laws.186  

 

a) Trade Agreements, Labour Provisions, and the ILO 
 

i) The Increase in Trade Agreements with Labour Provisions 

Trade agreements were expected to lead to a decrease in labour intensive jobs and an 

increase in skill intensive work within developed countries, while having the opposite 

impact within developing countries.187 However, factors such as industrialised countries 

trading with each other, skill premium increases in developing countries, and the 

reshuffling of jobs within sectors instead of across sectors led to this traditional trade 

theory being questioned.188  

 

In recent times, the number of trade agreements – both bilateral and plurilateral – has 

increased drastically. Between 1995 and 2016, there was an increase from 41 to 267 

trade agreements, with the majority (55%) of goods exported falling under trade 

agreements. By December 2015, there were 76 trade agreements – involving 135 

economies – with labour provisions included that held conditional and promotional 

elements.189 Labour provisions are: “(i) any standard which addresses labour relations 

(for example, with reference to international labour standards) or minimum working 

conditions and terms of employment (for example, occupational safety and health 

                                                
185 World Trade Organization, ‘Understanding the WTO - Labour Standards: Consensus, Coherence and 
Controversy’ (n 74) accessed 13 April 2017. 
186 Ibid. 
187 Marion Jansen and Eddy Lee (n 1). 
188 Ibid. 
189  The International Labour Organization, ‘Studies on Growth with Equity: Assessment of labour 
provisions in trade and investment arrangements’ (2016), <http://www.ilo.org/wcmsp5/groups/public/---
dgreports/---dcomm/---publ/documents/publication/wcms_498944.pdf> accessed 18 April 2017. 
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(OSH), minimum wages and hours of work); (ii) any mechanism to ensure compliance 

with the standards set under national law or in the trade agreement; and (iii) any 

framework for cooperative activities, dialogue and/or monitoring of labour issues (for 

example, development cooperation, established bodies for facilitating consultation 

between the parties or regular dialogue)”.190  

 

It has been suggested that labour provisions have played an important role in 

highlighting the issues of globalisation as they relate to employment and social 

dimensions, the inclusion of social partners during trade negotiations and 

implementation, improvements in cooperation, and capacity building with domestic 

institutions and improving their promotion of labour standards.191 Irrespective of the 

failure to integrate labour standards into the WTO, the number of trade agreements with 

labour provisions went from being non-existent before 1990, to reaching 47 in 2011.192 

By 2002, 25% of trade agreements referred to ILO instruments, and in 2009 it was 

reported that 60% of trade agreements included references to ILO Conventions or the 

1998 Declaration, with references reaching 70% in 2013.193   

 

Around half of trade deals with labour provisions involve the US, EU and Canada. 

However, South-South partners, the European Free Trade Association, and New 

Zealand are increasingly including provisions of this nature, with South-South trade 

deals now responsible for 25% of all trade agreements with labour provisions.194 In 

some cases, special incentives are offered for labour provisions within trade deals being 

met, with, for example, the US Generalized Scheme of Preference and the EU GSP+ 

programme seeing over 90 countries benefiting from this approach. Labour standards 

are also increasingly referenced within international investment arrangements (IIAs), 

with over a third of IIAs concluded in 2014 referring to them. Furthermore, 80% of 

bilateral investment agreements in 2014 included labour provisions. 195  In addition, 

                                                
190 Ibid.  
191 Ibid. 
192 Jordi Agustí-Panareda, Franz Christian Ebert and Desirée LeClercq, ‘Labour Provisions in Free Trade 
Agreements: Fostering Their Consistency with the ILO Standards System’ (International Labour Office 
2014) <http://natlex.ilo.ch/wcmsp5/groups/public/---dgreports/---
inst/documents/genericdocument/wcms_237940.pdf> accessed 19 April 2017. 
193 Ibid. 
194 The International Labour Organization (n 327). 
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labour unions and other authorities have turned to comments made by ILO supervisory 

bodies in relation to sanction mechanisms of labour provisions.196 The US started the 

trend, but it has continued with the likes of the EU, Canada, and New Zealand. ILO 

standards have also been included within South-South agreements, regarding Chile in 

particular.197  

 

Trade agreements both with and without labour provisions have proven to increase trade 

value to a similar extent (26% with and 29% without) highlighting that they do not have 

a heavy negative impact from an economic standpoint, while having the potential to 

drastically improve labour conditions. Furthermore, trade agreements with labour 

provisions have been held to support access to the labour market by 1.6% compared to 

trade agreements without such provisions, as they bring a large part of the working-age 

population into the labour force, increasing the female workforce in particular.198  

 

ii) References to the ILO and its Instruments in Trade Agreements 

The adoption of labour provisions in trade agreements coincides with the adoption of 

the ILO Declaration in 1998,199 with the Declaration first included in the 2000 EU-

South Africa Trade Agreement.200 Before hand, it was debated as to whether the WTO 

would cover labour provisions. Subsequently, the ILO Declaration has been used in 

bilateral and regional trade agreements as a standard of reference regarding labour 

provisions, with 80% of the trade agreements that refer to ILO instruments referring to 

it.201 In stark contrast to this, other ILO instruments are rarely mentioned, with only 

20% of free trade agreements referring to them specifically. As of December 2015, ILO 

instruments referenced in trade agreements included the 1998 Declaration (in 65.8% of 

trade agreements), Decent Work Agenda (13.2%),202 and the ILO Declaration on Social 

                                                
196 ‘Commentary on the Norms on the Responsibilities of Transnational Corporations and Other Business 
Enterprises with Regard to Human Rights’ <http://hrlibrary.umn.edu/business/commentary-
Aug2003.html> accessed 4 April 2017. 
197 Agustí-Panareda, Ebert and LeClercq (n 192). 
198 The International Labour Organization (n 2). 
199 ILO Declaration (n 5) 
200 Agustí-Panareda, Ebert and LeClercq (n 192). 
201 Ibid. 
202 The International Labour Organization, Decent Work Agenda 
<http://www.ilo.org/global/topics/decent-work/lang--en/index.htm> accessed 4 April 2017. 
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Justice for a Fair Globalization (11.8%).203 ILO fundamental conventions were referred 

to broadly in 9.2% of trade agreements and Convention No. 182 was referred to in 

18.4% of trade agreements.204 ILO conventions contain obligations that state parties are 

to implement into domestic law and through practice. The conventions tend to clearly 

set out scope and applicable definitions, and when they are more general, the 

supervisory mechanisms of the ILO give guidance, also supplying extremely detailed 

comments.205  

 

Within the four free trade agreements culminating in the May 10th Agreement, the ILO 

Declaration is to be adopted through the laws and regulations of the parties.206 States are 

to make a commitment that the free trade agreement will not negatively impact labour 

standards. Under this commitment, countries are not to defend the failure to enforce 

laws related to the basic core standards: They must not use lack of resources or a 

hierarchy system in which labour standards are not prioritised as an excuse for non-

compliance. 207  With this agreement, dispute settlement mechanisms and penalties 

mirror each other regardless of whether the issue at hand relates to labour obligations or 

commercial interests. There are no monetary limitations, and suspension of benefits is 

to be the last resort. However, there are limitations in regard to the similar labour 

provisions in each of these trade agreements (due to information included in two 

footnotes),208 which hold that parties are to be in adherence with the ILO Declaration 

(but with no mention of the Declaration’s Follow-Up). They also hold that in order for 

there to be a dispute settlement procedure, any alleged breach of the ILO’s core 

principles must impact trade or investment, and that this must be demonstrated by the 

accusing party.209  

 

The EU makes reference to all fundamental ILO conventions in trade agreements where 

relevant, with – for example – the EU-Korea Trade Agreement pushing for further 

                                                
203 The International Labour Organization, Declaration on Social Justice for a Fair Globalization (2008) 
<http://www.ilo.org/wcmsp5/groups/public/---dgreports/---
cabinet/documents/genericdocument/wcms_371208.pdf> accessed 4 April 2017.  
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206 Ibid. 
207 Ibid. 
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progress, holding that parties are to ratify (and keep up to date with) fundamental ILO 

conventions if they have not already done so.210 The trade agreement covers the four 

principles and rights at work as per the 1998 ILO Declaration. Similar commitments are 

made in the EU’s trade agreement with Montenegro,211 and the union’s draft trade 

agreement with Colombia and Peru.212 Many trade agreements with labour provisions 

reaffirm commitments of states in regard to the ILO, with no further legal implications 

being entailed. Examples of this can be seen in through CAFTA-DR (Dominican 

Republic-Central America Free Trade Agreement) 213  and the MoU between New 

Zealand and Hong Kong. 214  The CARICOM Declaration of Labour and Industrial 

Relations Principles attached to the Treaty Establishing the Caribbean Community also 

refers to international labour conventions more generally.215 

 

Some agreements simply make reference to ILO obligations, such as the Thailand-New 

Zealand labour side agreement, 216  and trade agreements between China and New 

Zealand,217 Hong Kong and New Zealand,218 and early European agreements such as 

the EU-ACP219 Trade Agreement and the EC-South Africa Trade Agreement. It should 

be noted that other trade agreements have labour provisions that make no reference to 

the ILO or ILO instruments, such as the agreement between Taiwan and Nicaragua,220 

as well as New Zealand’s agreements with the Philippines 221  and Malaysia. 222 

References to ILO Instruments may also be made in trade agreements to define the 

scope of labour provisions. Canada has used ILO instruments in this way, as can be seen 

through its labour side agreement with Costa Rica, where domestic labour law – to the 

extent to which it relates to the ILO Declaration – must be enforced, or it can be subject 

to dispute settlement. Further examples include the labour side agreements that Canada 

holds with Peru and Colombia.  
                                                
210 EU-Republic of Korea Trade Agreement, Article 13.4(3). 
211 EU-Montenegro Trade Agreement, Article 101. 
212 Draft EU-Colombia and Peru Trade Agreement, Article 269. 
213 CAFTA-DR, Chapter 16, Article 16.1. 
214 Memorandum of Understanding on Labour cooperation between New Zealand and Hong Kong, China, 
Article 2(2). 
215 Agustí-Panareda, Ebert and LeClercq (n 192). 
216 Thailand-New Zealand Free Trade Agreement 2005. 
217 China-New Zealand Trade Agreement 2008. 
218 Hong Kong (China)-New Zealand 2011. 
219 European Union-African Caribbean and Pacific Trade Agreement. 
220 Taiwan, China-Nicaragua Trade Agreement. 
221 New Zealand-Philippines Memorandum of Agreement on Labour Cooperation, Article 2(2). 
222 New Zealand-Malaysia Agreement on Labour Cooperation, Article 2(3). 
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iii) Obligations Through ILO References  

The actual importance of ILO instruments within trade agreements depends on how 

they are referred to, as well as what has been ratified by parties. If parties have already 

ratified said ILO conventions, then including them within trade agreements does not 

create any further legal obligations, but could be an additional enforcement mechanism. 

However, it should be noted that a state could agree to implement provisions of a 

multilateral instrument that it has not ratified within a separate agreement, such as a 

bilateral trade agreement. If the country has not ratified the convention in question, the 

trade agreement creates new obligations for the party.  

 

By 2012, around ten free trade agreements and side agreements expressly incorporated 

ILO instruments, committing parties to ILO obligations. Some agreements ask parties to 

strive to ensure that they are fulfilling requirements in relation to their ILO obligations 

through incorporation into their domestic law (such as many early US agreements,223 

Chile’s South-South agreements, including those with Peru, 224  Panama, 225 and 

Colombia,226 and New Zealand’s agreements). Within other agreements, such as many 

of the more recent US free trade agreements, it is a requirement that certain ILO 

standards – as they are set out in ILO instruments – are complied with, and that parties 

implement rights held within the ILO Declaration. This approach is taken within 

America’s agreements with Peru, 227  South Korea, 228  and Colombia, 229  as well as 

Canada’s agreement with Costa Rica.230 The EU-Cariforum231 Trade Agreement goes a 

step further, holding that parties must have labour laws that are in compliance with the 

fundamental conventions of the ILO, 232  and ensure that foreign investors working 

within their territory respect the ILO Declaration and its principles.233   

 
                                                
223 US-Jordan Trade Agreement, Article 6.1; US-Chile Trade Agreement, Article 18.1(1); US-Bahrain 
Trade Agreement, Article 15.1(1); US-Oman Trade Agreement, Article 16.1(1). 
224 Peru-Chile Agreement on Labour Cooperation. 
225 Panama-Chile Agreement on Labour Cooperation. 
226 Chile-Colombia Trade Agreement. 
227 US-Peru Trade Agreement, Article 17.2(1). 
228 US-Republic of Korea Trade Agreement, Article 19.2(1). 
229 US-Colombia Trade Agreement, Article 17.2(1) (n 358). 
230 Canada-Costa Rica Agreement on Labour Cooperation, Article 2. 
231 European Union-Caribbean Forum.  
232 EU-Cariforum Trade Agreement, Article 192 in conjunction with Article 191. 
233 EU-Cariforum Trade Agreement, Article 72(b). 
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iv) Trade Agreement Disputes and the ILO 

The ILO’s involvement, in many cases, is limited to technical assistance and capacity 

building.234 A number of recent EU (e.g. Cariforum235) and US (e.g. CAFTA-DR236, 

Peru237, and Colombia238) trade agreements have included the possibility for parties to 

request assistance from the ILO, with Canadian agreements such as those with 

Colombia 239  and Peru 240  also holding that parties are authorised to “establish 

cooperative arrangements” with the ILO and other organisations. The EU has gone a 

step further than this in some cases – such as in its agreements with Cariforum241, and 

Peru and Colombia242 – stating that parties may seek advice from the ILO. Its agreement 

with South Korea243 also implies similar ILO involvement. However, as stated above, 

ILO involvement tends to stop before dispute settlement, and is usually limited to 

consultation. Very few trade agreements with labour provisions refer to specific ILO 

instruments in regard to dispute settlement. The US agreements with Jordan and 

Singapore do, but other references are scarce.  

 

There have been calls for the ILO to be more involved in the settlement of disputes, 

with some trade agreements already implying such a role for the ILO.244 It should be 

duly noted that in the International Labour Conference of June 2012, during the 

discussion on the Strategic Objective of Fundamental Principles and Rights at Work, the 

ILO was “encouraged to strengthen its analytical and research work and, upon request, 

provide assistance to Members who wish to promote strategic objectives jointly within 

the framework of bilateral or multilateral agreements, subject to their compatibility with 

ILO obligations”.245  
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236 CAFTA-DR, Annex 16.5(2)(d). 
237 US-Peru Trade Agreement, Article 17.5(5)(b)(iv). 
238 US-Colombia Trade Agreement, Article 17.5(5)(b)(iv). 
239 Canada-Colombia Agreement on Labour Cooperation, Article 25. 
240 Canada-Peru Agreement on Labour Cooperation, Article 25. 
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243 EU-Republic of South Korea Trade Agreement, Article 13.14(2). 
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The ILO has mechanisms that could assist trade agreement disputes regarding labour 

provisions such as supervisory system procedures, the (more rarely used) complaints 

procedures of representation before a tripartite committee, and also the examining of 

complaints by commissions of inquiry, research studies, current training mechanisms, 

direct contacts, ILO fact finding missions, and conciliation missions.246 Additionally, 

the ILO can set up ad hoc mechanisms, creating specific bodies or procedures through 

its tripartite set-up in order to address trade and labour related issues.247   

 

By 2013, eight trade agreements had dispute settlement procedures for failure to comply 

with ILO standards. They are, namely, The US-Jordan Trade Agreement; the US-Peru 

Trade Agreement; the US-Colombia Trade Agreement; the US-Republic of Korea 

Trade Agreement; the Canada-Peru Labour Cooperation Agreement; the Canada-

Colombia Labour Cooperation Agreement; the EU-Cariforum Trade Agreement; and 

the Chile-Turkey Trade Agreement.248 Both the US and Canada, in their more recent 

agreements – such as the aforementioned US agreements (with Peru249, South Korea250, 

and Colombia 251 ) – have provisions for dispute settlement and, as a last resort, 

sanctions. Canada’s more recent trade agreements hold that dispute settlement is an 

option insofar as the ILO Declaration is not complied with. This is included within, for 

example, the Canada-Peru252 and Canada-Colombia253 agreements.  

 

Some disputes that the US holds with other countries – such as those relating to 

Bahrain, Guatemala, and Peru – which could refer to sources including court decisions 

at national and regional levels and NGO reports, have referred to and relied more 

heavily on assessments made by ILO supervisory bodies and work through CEACR254, 

                                                                                                                                          
(2012) <http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---
relconf/documents/meetingdocument/wcms_176149.pdf> accessed 14 April 2017. 
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249 US-Peru Trade Agreement, Article 17.7(7). 
250 US-Republic of Korea Trade Agreement, Article 19.7(5). 
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CFA255 and the Conference Committee on the Application of Standards.256 Assessments 

made by ILO supervisory bodies in relation to labour rights within a country can be of 

use to petitioners and their complaints. This can be seen with, for example, the findings 

by ILO supervisory bodies being consistent with the reviews of complaints by the 

competent authorities within the US.257 

 

v) Broad International Instruments: ILO Declaration and Inclusion in Trade 

Agreements  

The ILO Declaration is broad in context, unlike many of the organisation’s conventions. 

As is the case with broader international instruments – including some of those 

discussed in this paper – it can be problematic when the Declaration is attached to 

promotional or conditional aspects, as conduct is not defined with the Declaration, and 

so assessing whether compliance has been achieved regarding legal obligations in cases 

can prove to be difficult. A further issue is that the Declaration does not receive 

monitoring from ILO supervisory mechanisms like the ILO conventions do, nor is 

guidance as accessible.258 Although it is the point of the Declaration to allow different 

countries to meet different standards regarding the same instrument, this could prove to 

be problematic for dispute resolution mechanisms attached to the Declaration. This is 

because the standards (based on the Declaration) being disputed may be different for 

each party, leading to a lack of coherence. For example, in certain US agreements – 

such as in the US free trade agreement with Colombia – the inclusion of the phrasing 

that the obligations within the trade agreement in question refer only to the ILO 

Declaration can make dispute resolution difficult.259   

 

vi) The ILO’s Role in Trade Agreements  

The most frequent use of the ILO in relation to labour standards and trade is to help the 

poorer countries improve their performance. The ILO Constitution includes for the 

organisation’s promotion of the ratification and compliance with international labour 

standards. It also holds that the organisation can provide technical assistance, and a 
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broad basis on which to offer states assistance, either voluntarily or when requested, 

allowing for the supporting of trade agreements’ labour provisions involving ILO 

members to ensure their compliance with ILO obligations. 260  Furthermore, the 

Declaration holds that when requested by member states, the ILO can support the 

member in promoting strategic objectives within bilateral and multilateral agreements to 

ensure ILO compatibility.261 It is held within the Social Justice Declaration 2008 that 

the ILO will adapt its practices when requested upon in order to assist members in 

bilateral or multilateral agreements when the objectives are compatible with ILO 

obligations.262 

 

vii) The Importance of ILO Involvement 

It is important that the standards are set ILO standards, and that the organization 

oversees them. As touched upon above, a key issue that the ILO faces is that including 

their standards in trade deals could led to a situation where trade partners are 

determining and defining the standards, which could impact their consistent application 

and the international protection they provide as a result of their uniformity.263 This is 

why it is vital for the ILO to be involved in the process of the inclusion of labour 

provisions, offering capacity building and guidance to relevant trade bodies.264  

 

Due to the potential problem of decentralised labour standards and ILO labour standards 

being unsynchronised or incompatible, the potential fragmentation of international 

labour law, with trade and investment law possibly being left to interpret labour 

standards, could prove to be a serious issue. This would lead to a weakening of labour 

standards on the international platform.265 Trade agreements must therefore continue to 

include mechanisms promoting compatibility with the ILO in regard to their standards, 

using the ILO’s supervisory bodies (the Committee of Experts on the Application of 

Conventions and Recommendations, and the Committee of Freedom of Association) for 

interpretations in order to ensure there is no deviation.266  
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261 ILO Declaration on Social Justice for a Fair Globalization, Section II.A(iv) (n 203). 
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b) Conditional and Promotional Components 

 
A large number of labour provisions have conditional and promotional components, as 

well as dispute resolution mechanisms, with many including sanctions for when the 

aforementioned approaches are unsuccessful. 267  Sanctions are very rarely used in 

relation to labour provisions. Two instances where they have been used concern the EU 

GSP (discussed below) and its trade relationships with Myanmar and Belarus. Myanmar 

systematically used forced labour and Belarus violated freedom of association and 

collective bargaining rights.268 In addition to an ILO Commission of Inquiry report, 

Belarus’s failure to apply recommendations played a large part in the 2007 removal of 

the tariff preferences.269   

 

Different agreements take different approaches. The US labour provision model in 

regard to trade agreements includes conditional elements, dialogue and cooperation 

arrangements as well as dispute settlements and potential sanctions for failure to 

comply. An example of this can be seen through the US-Peru Trade Agreement.270 

Canada is similar to the US in this respect.271 On the other hand, others such as the EU 

and New Zealand have labour provisions with promotional elements. This type of 

approach can also be seen regarding many South-South trade agreements.272 A number 

of trade agreements conducted by Chile are examples of this, such as the Memorandum 

of Understanding with the 2008 Panama-Chile Trade Agreement and the Chile-Turkey 

Trade Agreement.273 

 

i) The United States  

Regarding US trade agreements, labour provisions tend to be conditional – based as an 

incentive or sanction mechanism – with the NAALC274  being the first to correlate 
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labour provisions and economic sanctions. The TAATC275 is the body that oversees 

labour provisions in regard to the US. It is a part of the Office of Trade and Labour 

Affairs (OTLA) which, within 60 days, determines whether cases will be heard, with a 

public report – containing information on proceedings, findings, alleged violations and 

recommendations – usually being issued within 180 days of a case being accepted.276  

 

Through its trade preference laws, the US has supported labour rights in developing 

countries. The United States has held similar principles to the ILO in regard to 

preference laws covering five programs, namely the Generalized System of Preferences 

(GSP) 1975; the Caribbean Basin Initiative (CBI) 1983; 277  the Andean Trade 

Preferences Act (ATPA) 1991;278 the African Growth and Opportunity Act (AGOA) 

2000;279 and the Haitian Hemispheric Opportunity through Partnership Encouragement 

Act (HOPE) 2006.280  The US GSP holds that benefits will be received by those who 

follow a number of provisions, which include recognised worker rights, the prohibition 

of any form of forced or compulsory labour, and minimum age for child employment.281 

 

The aforementioned acts require trade partners to follow America’s internationally 

recognised worker rights. These rights can be found within the Trade Act 1974 (section 

507)282 and almost mirror the ILO core labour principles (without the inclusion of 

discrimination) with the section also including some matters that fall outside the core 

fundamental labour standards: “acceptable conditions of work with respect to minimum 

wages, hours of work, and occupational safety and health”.283 The trade agreements 

negotiated by the US that include labour provisions are: NAFTA; CAFTA-DR; bilateral 
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agreements with Jordan, Chile, Singapore, Australia, Morocco, Bahrain and Oman; and 

four agreements which fall under the May 10th Agreement.284  

 

ii)  The US: Labour Provisions v Commercial Trade Provisions  

The Department of Labour (DOL) and the Department of Commerce (DOC) consider 

their respective disputes. Unlike the DOC, the DOL does not have a hotline to which it 

receives complaints regarding failure of compliance, but does have its own procedures 

regarding complaints. Additionally, the DOL’s focus is workers within America, and 

not those within the states of other parties where the majority of complaints tend to 

occur. It seeks to ensure compliance with labour provisions within trade agreements and 

trade preference programs.285 The DOL has received complaints of violations regarding 

free trade agreements involving parties such as Peru, Mexico, Honduras, the Dominican 

Republic, Guatemala, and Bahrain, but none of the aforementioned led to consultation 

with the parties, and therefore failed to also reach dispute resolution.  

 

The North American Agreement on Labour Cooperation (NAALC)286 holds the labour 

provisions regarding NAFTA, stating that the parties are to enforce their own laws and 

standards regarding labour.287 Unlike commercial operations, where all sanctions are 

enforceable, sanctions relating to labour are only enforceable if there is a consistent 

failure to enforce standards relating to occupational safety and health, child labour, or 

minimum wage, and when the failure is trade related and the standard is mutually 

recognised by the parties, as per Article 29 NAALC.288 Furthermore, there are limits on 

monetary enforcement assessments with the side agreement, which incorporates 

suspension of benefits.289  

 

Not all agreements differentiate between trade and labour provisions. Unlike NAFTA, 

there is no distinction made regarding dispute resolution between labour and trade 

provisions within US-Jordan Free Trade Agreement. Article 6.4 holds that parties are to 
                                                
284 Mary Jane Bolle, ‘Overview of Labor Enforcement Issues in Free Trade Agreements’ (2016) 
<http://digitalcommons.ilr.cornell.edu/key_workplace/1492/> accessed 10 April 2017. 
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286 The North American Agreement on Labour Cooperation, 1993 
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assure labour laws – defined as U.S internationally recognised worker rights – are 

enforced, and ensure that trade does not impact labour rights. Parties can take “any 

appropriate and commensurate measure” if a dispute goes unresolved, as per Article 

17.2(b).290 It should be noted, however, that the respective governments have reportedly 

agreed to remedy disputes without turning to trade sanctions. 291  This means that 

although complaint provisions are present, more pacific – and favourable – means 

towards enforcement are also at hand. 

 

iii) Enforcement and the United States 

Although their first two free trade agreements with Israel (1985) and Canada (1988) did 

not have labour provisions, the United States of America has entered into thirteen free 

trade agreements that have labour provisions since 1993,292 when it had become more 

accepted that there was a link between trade and labour standards, and that there were 

both pros and cons to globalisation.293 Within these agreements, labour enforcement 

issues can be split into two sections: issues that relate to free trade agreement provisions 

(including definitions and enforceability), and those relating to executive branch 

responsibilities (including resource availability and determining dispute settlement case 

priorities).294  

 

With the six states involved in CAFTA-DR and also the trade deals regarding Chile, 

Singapore, Australia, Morocco, Bahrain and Oman, there is a sole enforceable labour 

provision, holding that states should not fail “to effectively enforce labour laws… in a 

manner affecting trade between the parties”.295 Labour laws are once again defined as 

the statutes or regulations of each state that directly relate to the workers’ rights 

recognized by the US in its legislation and trade agreements.296 All provisions relating 

to commercial operations in these agreements are enforceable, with the agreements 

mentioned within this paragraph having very similar procedures regardless of whether 

                                                
290 Bolle (n 284). 
291  Bolle (n 284; Inside U.S. Trade: US-Jordan Free Trade Agreement: Governments… "would Not 
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the dispute at hand relates to labour or commercial issues. However, there are limits 

placed on monetary penalties for labour disputes, but not commercial ones. Regarding 

the US-Bahrain and CAFTA-DR agreements – who both have official processes by 

which they receive complaints – a member failing to enforce its own labour laws can 

lead to a fine which is capped at $15 million per year per violation. 297  The 

aforementioned fines are put towards capacity building.298 In relation to both labour and 

commercial disputes, suspending benefits is to be a last resort.299  

 

All labour standards are enforceable under the US-Jordan Free Trade Agreement and 

the May 10th Agreement, however not all of labour provisions are enforceable in regard 

to NAFTA and the NAALC, which includes one enforceable provision. 300  As this 

enforceable provision covers specifically child labour, occupational safety and health, 

and minimum wages, it neglects the right to collective bargaining and freedom of 

association. 301  The bilateral agreements with Jordan, Chile, Singapore, Australia, 

Morocco, Bahrain and Oman also only include one enforceable provision, but it is 

greater in scope than that of the NAALC, with states having to enforce all of their own 

laws relating to internationally recognised worker rights “in a manner affecting trade 

between the Parties”.302  

 

Complaints have been made recently regarding the US trade agreements CAFTA-DR, 

US-Bahrain, and US-Peru. Cases involving Bahrain and Guatemala are currently 

pending. CAFTA-DR saw a complaint in 2008 through Guatemala, inter alia, allegedly 

failing to effectively enforce labour standards in relation to trade unions, which led to 

formal consultations in 2012 and a requested arbitration panel the following year. The 

US-Bahrain complaint was based on Bahrain allegedly violating the chapter303 of the 

agreement relating to labour through anti-union actions in retaliation to 

demonstrations.304 In 2010, CAFTA-CR saw another complaint regarding trade unions, 

this time within Costa Rica, however, the complaint was withdrawn as improvements 
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started to occur.305 In addition, the US-Peru free trade agreement had a complaint in 

2010 due to a state authority failing to enforce national labour law in relation to 

collective bargaining.306  

 

CAFTA-DR reaffirms parties’ obligations regarding the 1998 ILO Declaration on 

Fundamental Principles and Rights at Work and its Follow-Up. It also touches on 

enforcement, holding that parties “shall not fail to effectively enforce its labor laws, 

through recurring course of action or inaction, in a manner affecting trade between the 

Parties, after the date of entry into force of this Agreement”.307 Procedural guarantees 

and public awareness are also covered under the agreement.308 The USTR, 309  which 

decides what cases will be pursued, is a small body. Due to the complexities of dispute 

resolution processes and issues such as time and expenses, the USTR must be selective 

in its approach, and it prioritises cases based on considerations such as clear violations, 

clarifications, and cases it sees a favourable chance in winning.310 

 

iv) The EU: GSP and GSP+ 

The EU’s Generalized System of Preference (GSP) allows 176 developing countries and 

territories to obtain preferential access to the EU market. It allows goods to enter the EU 

market on reduced tariffs on over 6,200 tariff lines. There is no obligation or 

prerequisite for benefiting states to reciprocate this ease of access to EU members.  The 

trade agreement – implemented by a council regulation – has a shelf life of three years 

at a time. In additional to this standard GSP, there is also the GSP+ programme, which 

helps vulnerable developing countries in their ratification and implementation of 

international conventions, supplying the incentive of further tariff reductions, and 

supporting sustainable development and good governance.311  
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To qualify for GSP+, states must ratify and implement a number of the following UN 

and ILO conventions: International Covenant on Civil and Political Rights; 312 

International Covenant on Economic, Social and Cultural Rights; 313  International 

Convention on the Elimination of All Forms of Racial Discrimination;314 Convention on 

the Elimination of All Forms of Discrimination Against Women;315 Convention Against 

Torture and other Cruel, Inhuman or Degrading Treatment or Punishment; 316 

Convention on the Rights of the Child; 317  Convention on the Prevention and 

Punishment of the Crime of Genocide;318 International Convention on the Suppression 

and Punishment of the Crime of Apartheid; 319  Minimum Age for Admission to 

Employment (C138);320 Prohibition and Immediate Action for the Elimination of the 

Worst Forms of Child Labour (C182); 321  Abolition of Forced Labour Convention 

(C105); 322  Forced Labour Convention (C029); 323  Equal Remuneration of Men and 

Women Workers for Work of Equal Value Convention (C100);324 Discrimination in 

Respect of Employment and Occupation Convention (C111);325 Freedom of Association 

and Protection of the Right to Organise Convention (C087);326 and the Application of 

the Principles of the Right to Organise and to Bargain Collectively Convention 

(C098).327 As well as GSP and GSP+, there is another preference regime called the 
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Everything But Arms (EBA) arrangement.328 This arrangement supports the 50 Least 

Developed Countries (LDCs) by giving duty free, quota free access to the market for all 

products besides – as the name suggests – arms.329 

 

v) Future Endeavours  

The EU will need to decide on an approach to use regarding future trade agreements. In 

relation to the trade agreements with Colombia, Peru and Central America, the EU 

Parliament held a debate focused on the potential negative impacts these trade deals 

could have regarding issues such as human rights and the environment.330  In addition to 

Colombia’s human rights record, EU parliamentarians discussed the link between 

natural resources and human rights such as access to water, sharing in the profits, and 

making a living from the land.331 There are Trade Sustainable Impact Assessments, or 

TSIAs, which seek to inform negotiators of potential impacts. These assessments were 

carried out regarding the trade agreement that the EU has with Colombia and Peru, as 

well as the Central American agreement. However, it should be noted that TSAIs have 

been criticised for lack of civil society incorporation – despite claiming to involve civil 

society – and the level of human rights protection they offer. 332  If implemented 

correctly, trade deals – as argued within this paper – could bolster human rights 

protection greatly.  

 

Other future endeavours include the Transatlantic Trade and Investor Partnership 

(TTIP) between the EU and USA. The European Union has stated that the rights of 

workers are not up for negotiation regarding the proposed TTIP, claiming that it wants a 

chapter purely dedicated to sustainable development, and will not allow for a race to the 

bottom on workers’ rights and the environment to ensue.333 The EU claims that the 

TTIP would have commitments within it, guaranteeing the ILO’s core labour standards, 
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and that the parties would work together to combat abuses within logging and fishing, 

as well as the illegal trade of wildlife.334  

 

According to the EU, with the TTIP, the demand for goods that start and pass through 

developing countries’ supply chains would increase. 335  There is therefore a strong 

argument that protection of workers in supply chains would have to increase in order 

stop further abuses occurring. In addition, other issues with this trade agreement include 

fear over the inclusion of investor-state dispute settlements, or ISDS, which have been 

abused in the past.336 For example, there have been cases where governments have 

enacted policies to protect human rights and related concerns – such as health and the 

environment – and companies have sued them for undermining their expected profits.337 

Cigarette company, Philip Morris, has demanded compensation from countries 

including Australia (through its subsidiary in Hong-Kong, and using a trade agreement 

between Australia and Hong-Kong) over the countries’ introduction of health warnings 

on cigarette packs.338 The European Commission has claimed that the fears relating to 

the inclusion of ISDS within the TTIP are unfounded.339 
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VI) The Current Legal Picture, with a Focus on the Global 

Supply Chain of Extractive Industries 

The following chapter discusses a number of key international legal instruments that 

could be included within trade agreements in order provide reinforcement, giving states 

the opportunity to affirm positions on particular legal instruments, and reaffirm their 

commitments where they already exist. Also covered in this chapter are domestic laws 

that could be adopted by parties in trade agreements, offering the laws an element of 

extraterritoriality. In regard to all aspects of the current legal picture (as well as 

initiatives), incentives for succeeding and repercussions for failing to comply after 

agreeing to do so could be also included through trade agreements. Both relevant 

broader laws and laws more specifically geared towards supply chains are discussed 

below.   

 

a) International Law and Current Discussions 
 

There is a strong argument that the introduction of a business and human rights treaty, 

and a binding global standard on supply chains would be ideal. However, ideal is rarely 

a reality. A recent report by Human Rights Watch, “Human Rights in Supply Chains: A 

Call for a Binding Global Standard” explores a number of violations found within 

supply chains, impacting – inter alia – fundamental labour rights.340 The study focuses 

on the abuse of migrant workers in construction, as well as hazardous child labour that 

occurs through growing tobacco and mining for gold. These are all areas where 

products make their way into the global market.341 Human Rights Watch has also called 

for the ILO to “initiate a process to develop a binding, international convention to 

protect human rights in global supply chains”,342 holding that legally binding laws are 

the only way to ensure that labour rights are not abused.343 Thus far, the international 
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focus has largely been on due diligence in relation to child and forced labour within the 

supply chain.  

 

b) The International Labour Organization 

 
The ILO is the arm of the United Nations responsible for setting international standards 

regarding labour rights, which it does through adopting conventions and 

recommendations at annual International Labour Conferences. 344  In addition to the 

International Labour Conference, the Governing Body (the executive council, meeting 

three times annually) 345  and the International Labour Office (the permanent 

secretariat)346 make up the main bodies of the ILO. Broader international human rights 

conventions adopted by the UN, and regional instruments have provisions touching on 

labour, however – as stated above – the ILO is the main source of international labour 

law.  It differs from other Intergovernmental Organisations (IGOs): It is older and holds 

a coherence of vision with distinguishing features, namely its tripartite structure with 

governments, employers and workers, and its adoption, supervision and promotion of 

standards.  

 

The ILO has eight core conventions that embody what are considered to be the four core 

labour principles. These core principles were decided upon during the 1995 

Copenhagen Social Summit, 347  and are: freedom of association and collective 

bargaining, the elimination of forced labour, the elimination of child labour, and the 

elimination of discrimination in respect of employment and occupation. 348 

Subsequently, the ILO Declaration on Fundamental Principles and Rights at Work and 

its Follow-Up adopted these subjects. 349  The ILO’s fundamental conventions are: 
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Forced Labour Convention, 1930;350 the Freedom of Association and Protection of the 

Right to Organise Convention, 1948 (C087);351 the Right to Organise and Collective 

Bargaining Convention, 1949 (C098);352  the Equal Remuneration Convention, 1951 

(C100); 353  the Abolition of Forced Labour Convention, 1957 (C105); 354  the 

Discrimination (Employment and Occupation) Convention, 1958 (C111); 355  the 

Minimum Age Convention, 1973 (C138);356  and the Worst Forms of Child Labour 

Convention.357 Regardless of what conventions ILO member states have ratified, they 

must all adhere to the principles of the fundamental rights mentioned above: “Members, 

even if they have not ratified the conventions in question, have an obligation arising 

from the very fact of membership in the Organization to respect, to promote and to 

realize, in good faith and in accordance with the Constitution, the principles concerning 

the fundamental rights which are the subject of those Conventions”.358 Members who 

have not yet ratified all of these core conventions are asked – inter alia – for progress 

reports in regard to steps towards ratification.359 

 

Also of relevance to this topic is the ILO’s Tripartite Declaration of Principles 

concerning Multinational Enterprises and Social Policy, as revised in 2017, which 

addresses the important role that companies play in social and economic globalisation 
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through the likes of global supply chains and foreign direct investment and trade.360 It is 

the only instrument of its kind within the ILO system, as it offers guidance on “social 

policy and inclusive, responsible and sustainable workplace practices”. 361  The 

Declaration holds that MNEs (Multinational Enterprises) and national enterprises are to 

“contribute to the realization” of the ILO Declaration and its follow-up.362  

 

c) The United Nations 
 
The United Nations addresses child and forced labour in supply chains through many of 

its instruments. Regarding the UN system, the UN Security Council has similar 

guidelines to the OECD Guidance (addressed below).363 Furthermore, Article 55 of the 

UN Charter states that the UN will promote higher standards of living, full employment, 

conditions of economic and social progress, and solutions to problems related to 

economic, social and health issues while supporting equality and respecting human 

rights and fundamental freedoms.364 This is followed by Article 56 which holds that 

members are to take joint and separate action to achieve what is stated in Article 55.365  

 

Labour rights are also intertwined with the Universal Declaration of Human Rights,366  

and are arguably relevant throughout. Articles significant to child and forced labour 

include Article 3 (ban on slavery);367 Article 23 (the right to work in dignity);368 Article 

24 (the right to rest);369 Article 25 (the right to an adequate standard of living);370 and 
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Article 26 (the right to an education).371 Other UN instruments that relate heavily to 

labour rights include the ICESCR (e.g. Article 6 on the right to work, Article 7 on 

wages, Article 8 on freedom of association, Article 9 on social security, and articles 10 

and 13 which relate to child labour and compulsory education)372 and the ICCPR (e.g. 

Article 8 on slavery, Article 22 on freedom of association, and Article 24 on the rights 

of children). 373  Labour rights are also of extreme relevance to group specific UN 

conventions such as CRC,374 ICERD,375 CEDAW,376 CRPD,377 and CMW.378 It should 

be noted that the above is not an exhaustive list of the crossover between labour rights 

and UN instruments. Furthermore, there are issue specific conventions that should be 

taken into consideration. For example, the Minamata Convention 379  – which was 

adopted under the UNEP380 (and not by the UN itself, nor as a human rights convention) 

– seeks to reduce mercury exposure by setting out steps for members to take. It has not 

been ratified by all countries experiencing issues within this area, such as the DRC and 

the Philippines, but Ghana recently ratified the Convention, implying a willingness to 

improve.381  

 
i) The UN Draft Norms on the Responsibilities of Transnational Corporations 

and Other Business Enterprises with Regards to Human Rights: A Failed 

Attempt 

Although popular with civil society, nations and businesses were not in support of the 

UN draft Norms on Business and Human Rights of 2003,382 and they were not endorsed 

by the United Nations. Although the Norms were unsuccessful, they are still important 
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to consider for contextual reasons. The Norms were held by states and businesses to be 

attempting to assign obligations to companies that were solely for states to comply with. 

Similarly, states felt that companies were being raised to their level within the 

international sphere, which they did not support. This would have constituted a major 

change in international human rights law.  

 

The Norms related to the topic of discussion in this paper, with section C3 of the draft 

Norms holding that “Transnational corporations and other business enterprises shall not 

engage in nor benefit from war crimes, crimes against humanity, genocide, torture, 

forced disappearance, forced or compulsory labour, hostage-taking, extrajudicial, 

summary or arbitrary executions, other violations of humanitarian law and other 

international crimes against the human person as defined by international law, in 

particular human rights and humanitarian law”.383 This posits that businesses should not 

benefit from – inter alia – forced or compulsory labour, or other abuses relating to 

human rights or humanitarian rights,384 and implies that trading with countries where 

these abuses are occurring would not have been in compliance with the draft Norms.  

 

As desirable as this may seem, the practicality of implementation and acceptance by all 

stakeholders, and the radical change it would have presented in terms of international 

law, proved to be too heavy a burden for the draft Norms. It should be noted that 

although this was a failed attempt to make improvements within business and human 

rights, much of what was introduced in the draft Norms did make its way into the UN 

endorsed Ruggie Principles, with the attempt providing impetus for that discussion to 

take place.  

 
ii) The United Nations Guiding Principles 

The United Nations Guiding Principles on Business and Human Rights (also known as 

the UN Guiding Principles, UNGPs, or the Ruggie Principles after their creator, John 

Ruggie) is a global standard based on the framework of “protect, respect, and 

                                                
383 Ibid. 
384 ‘Commentary on the Norms on the Responsibilities of Transnational Corporations and Other Business 
Enterprises with Regard to Human Rights’ (n 196). 
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remedy”385 that is split into three pillars relating to governments, companies, and civil 

society, respectively.386 The UNGPs use a mix of voluntarism and regulation, asserting 

that states have a duty to protect human rights, corporations have a responsibility to 

respect human rights,387 and that – where abuses occur – states and companies should 

ensure that accessible remedy is available. The Principles acknowledge the traditional 

rule that international obligations can only be undertaken by states, while laying the 

groundwork for current discussions on a possible change of this maxim. 

 

According to the UNGPs, companies are to be pragmatic in their approach to fulfil their 

duty to respect to human rights. They are to make sure they do not cause or contribute 

to abuses, use their influence to rectify abuses when they are linked to them, and 

remove their operations from actors causing abuses where this will not lead to further 

degradation of the victims.388  The UN Guiding Principles are accompanied by the 

Reporting Framework,389 which gives companies guidance on how to follow up their 

responsibility to respect human rights through their reporting of human rights issues. 

Companies including Unilever, H&M, and Nestle have adopted the Reporting 

Framework.390  

 
 
 
 
 
 
 

                                                
385 John Ruggie, ‘Guiding Principles on Business and Human Rights: Implementing the United Nations 
“Protect, Respect and Remedy” Framework’ (2011) 
<http://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf> accessed 9 
March 2017. 
386 John Ruggie, ‘Report of the Special Representative of the Secretary-General on the Issue of Human 
Rights and Transnational Corporations and Other Business Enterprises’ (29 Neth. Q. Hum. Rts. 224, 
2011) <http://heinonline.org/hol-cgi-bin/get_pdf.cgi?handle=hein.journals/nethqur44&section=14> 
accessed 18 March. 
387 The United Nations, ‘An Interpretive Guide: The Corporate Responsibility to Respect Human Rights’ 
(2011) 
<http://acornintl.net/pdf/Un%20Guiding%20Principles%20Guide%20for%20Business%20Nov%202011.
pdf> accessed 5 April 2017. 
388 Ruggie (n 385). 
389  John Ruggie, ‘UN Guiding Principles Reporting Framework’ (2011) 
<http://www.ungpreporting.org/wp-content/uploads/2015/03/UNGPReportingFramework_2017.pdf> 
accessed 18 March 2017. 
390 Ibid. 
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d) OECD  

 
i) OECD Guidelines  

Guidelines could also be included in trade agreements: The 2011 revision of the OECD 

Guidelines for Multinational Enterprises,391  an international corporate accountability 

mechanism, 392  is a perfect example. They are recommendations for companies –  

implemented through ratifying states – that cover a number of areas including human 

rights. One of its key features is its implementation mechanism: National Contact 

Points.393 Although the OECD Guidelines are recommendations for companies, they 

include an annex that relates to states, requiring them to set up National Contact Points. 

This implementation mechanism is a rarity within soft law instruments (although it 

should be noted that the recent revision of the aforementioned ILO MNE Declaration 

has adopted a similar approach. However, it is too early to judge whether or not this has 

been a success).394   

 

As well as helping raise awareness and advising companies, National Contact Points are 

a means for mediation and conciliation between parties. They cannot hold companies 

liable for not respecting the Guidelines, but seek assist parties, resolving issues between 

them.395  An interested person or party can submit claims, and the OECD will ask 

companies to respond to what are deemed to be credible claims.396 It should be noted 

that companies cannot be forced to take part in the proceedings or agree with the 

outcome, and the main power the Guidelines have is that of naming and shaming 

through the publication of reports. As their action is state specific, the quality of the 

NCPs differs from state to state, with some being of a higher standard than others.   

 

                                                
391  The Organisation for Economic Co-operation and Development (OECD), ‘Guidelines for MNEs’ 
<http://mneguidelines.oecd.org/industry-initiatives-alignment-assessment.htm> accessed 18 March 2017. 
392 OECD Watch, ‘Calling for Corporate Accountability: A Guide to the 2011 OECD Guidelines for 
Multinational Enterprises’ (2013) <http://www.oecdwatch.org/publications-en/Publication_3962> 
accessed 18 March 2017. 
393 The Organisation for Economic Co-operation and Development (OECD), ‘National Contact Points for 
the OECD Guidelines for Multinational Enterprises’ <http://www.oecd.org/investment/mne/ncps.htm> 
accessed 18 March 2017. 
394 Tripartite Declaration of Principles Concerning Multinational Enterprises and Social Policy (MNE 
Declaration) (n 360). 
395 ‘National Contact Points for the OECD Guidelines for Multinational Enterprises’ (n 393). 
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ii) OECD Due Diligence Guidance  

The current international standard on supply chain due diligence in the mineral sector is 

the OECD Due Diligence Guidance for Responsible Supply Chains of Minerals from 

Conflict-Affected and High-Risk Areas.397 This guidance translated the second pillar of 

the UNGPs – on the corporate responsibility to respect human rights – into an 

“operational guide for the minerals sector”.398 The pragmatic guidance given by the 

OECD recommends steps for companies to take in order to “identify, prevent and 

address” issues within the supply chain, including human rights abuses. 399  The 34 

OECD countries,400 nine non-OECD countries, and the International Conference on the 

Great Lakes Region (ICGLR)401 have all endorsed the Guidance.402  

 

The OECD Guidance holds that companies are to: “i) have a clear conflict minerals 

policy (ii) carry out supply chain risk assessments based on on-the-ground checks (iii) 

take action to deal with any problems identified (iv) commission independent third 

party audits of their due diligence measures (v) report publicly on their findings”.403 The 

Guidance states that checks in supply chains are to be flexible, iterative – constantly 

looking to improve – and company specific.404 

 
There are a number of other industry initiatives within the extractive sector based on the 

OECD Due Diligence Guidance that should also be considered for potential insertion 

into trade agreements: 405  Conflict-Free Tin Program (CFTI); 406  Solutions for Hope 

                                                
397 The Organisation for Economic Co-operation and Development (OECD), ‘Due Diligence Guidance 
for Responsible Supply Chains of Minerals from Conflict-Affected and High-Risk Areas’ 
<http://www.oecd.org/daf/inv/mne/OECD-Due-Diligence-Guidance-Minerals-Edition3.pdf> accessed 18 
March 2017. 
398 Global Witness, ‘Civil Society Statement at the 10th Forum on Responsible Mineral Supply Chains' 
(10-12 May 2016) <https://www.globalwitness.org/en/campaigns/conflict-minerals/civil-society-
statement-10th-forum-responsible-mineral-supply-chains-paris-10-12-may-2016/> accessed 18 March 
2017. 
399 Ibid. 
400 The Organisation for Economic Co-operation and Development (OECD), ‘List of OECD Member 
countries - Ratification of the Convention on the OECD’, 
<http://www.oecd.org/about/membersandpartners/list-oecd-member-countries.htm> accessed 18 March 
2017. 
401 International Conference of the Great Lakes Region <https://www.icglr.org/index.php/en/> accessed 
18 March 2017. 
402 ‘Due Diligence Guidance for Responsible Supply Chains of Minerals from Conflict-Affected and 
High-Risk Areas’ (n 241). 
403 Ibid. 
404 Ibid. 
405 The Organisation for Economic Co-operation and Development (OECD) (n 21). 
406 Conflict-Free Tin Initiative <http://solutions-network.org/site-cfti/process/> accessed 18 March 2017. 
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(SfH);407 Conflict-Free Sourcing Initiative (CFSI)408 and Conflict-Free Smelter Program 

(CFSP); 409  Dubai Multi/Commodities Center’s Responsible Sourcing of Precious 

Metals (DMCC); 410  ICGLR Regional Initiative against the Illegal Exploitation of 

Natural Resources (RINI);411 ITRI Supply Chain Initiative (iTSCi);412 London Bullion 

Market Association’s Responsible Gold Program (LBMA);413 Responsible Jewellery 

Council’s (RJC) Chain of Custody Certification (CoC), 414  and the World Gold 

Council’s Conflict-Free Gold Standard.415  

 

A key concern of the OECD Guidance relates to “practical implementation” by both 

states and companies.416 It has been argued that states need to increase their efforts to 

comply with the Guidance and take steps to assure its implementation by companies 

operating within a member’s jurisdiction.417 Although many states have endorsed the 

Guidance, it has been claimed that countries – both developed and developing – are 

failing to back up this endorsement. Some companies have made clear that they will not 

carry out due diligence unless it becomes a legal requirement.418 As this paper is trying 

to suggest improvements in the protection of labour rights, it is important to note that 

the Guidance could be strengthened through inclusion in trade agreements.  

 

                                                
407 Solutions for Hope <http://solutions-network.org/site-solutionsforhope/> accessed 18 March 2017. 
408 Conflict-Free Sourcing Initiative <http://www.conflictfreesourcing.org> accessed 18 March 2017. 
409 Conflict-Free Smelter Program <http://www.conflictfreesourcing.org/conflict-free-smelter-program/> 
accessed 18 March 2017. 
410 Dubai Multi/Commodities Center’s Responsible Sourcing of Precious Metals 
<https://www.dmcc.ae/gateway-to-trade/commodities/gold/responsible-sourcing> accessed 18 March 
2017. 
411 ICGLR, Regional Initiative against the Illegal Exploitation of Natural Resources 
<https://www.oecd.org/investment/investmentfordevelopment/50473614.pdf> accessed 18 March 2017. 
412 ITRI Supply Chain Initiative <https://www.itri.co.uk/itsci/itsci-project-overview/itsci-project-
overview> accessed 18 March 2017. 
413 London Bullion Market Association’s Responsible Gold Program 
<http://www.lbma.org.uk/responsible-sourcing> accessed 18 March 2017. 
414 Responsible Jewellery Council’s Chain of Custody Certification 
<http://www.responsiblejewellery.com/chain-of-custody-certification/> accessed 18 March 2017. 
415 World Gold Council’s Conflict-Free Gold Standard 
<https://www.gold.org/sites/default/files/documents/Conflict_Free_Gold_Standard_English.pdf> 
accessed 18 March 2017.  
416 ‘Civil Society Statement at the 10th Forum on Responsible Mineral Supply Chains' (n 398). 
417 Ibid. 
418 Amnesty International and Afrewatch, ‘This Is What We Die For’ (2016) 
<https://www.amnesty.org/en/documents/afr62/3183/2016/en/> accessed 14 March 2017. 
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iii) China and OECD Guidance Equivalent  

Parties could subscribe to follow regional guidance, and show more commitment to that 

goal through including it in trade agreements. China is a hub for assembling goods after 

receiving raw materials from other countries, and there are abuses linked to the 

manufacturing industry there. Holding the OECD Guidance to be the international 

standard in relation to due diligence, the Chinese Chamber of Commerce of Metals, 

Minerals and Chemicals Imports and Exporters (CCCMC) – an industry body overseen 

by the Ministry of Commerce – introduced similar guidance within its own supply chain 

due diligence standards. 419  The Chinese Due Diligence Guidelines for Responsible 

Mineral Supply Chains was drafted with both international and Chinese partners, and 

the Guidelines give direction and advice to companies in order to tackle human rights 

abuses.420  

 

The Chinese Guidelines mirror the 5 steps set out by the OECD Guidance, including 

companies carrying out their own supply chain due diligence, conducting third party 

audits, and publishing policies and practices. 421  Once again mirroring the OECD 

Guidance, companies are to check for potential risks of conflict or serious human rights 

abuses within their supply chains, and must also look for risks related to other serious 

misconduct. The Chinese Guidelines are applicable to all Chinese companies that 

extract or use minerals and mineral products, and are without prejudice to country or 

region.422 Furthermore, the Guidelines are applicable to all mineral resources, but put 

emphasis on gold, tin, tungsten and tantalum. 423  Giving these Guidelines more 

conviction through implementation within trade deals could prove to be beneficial.  

 

 

 

 

 

                                                
419  The China Chamber of Commerce of Metals, Minerals, and Chemicals Importers & Exporters 
(CCCMC), ‘Chinese Due Diligence Guidelines for Responsible Mineral Supply Chains’ 
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e) Domestic Law 

 
It has been the case that the domestic law of partner countries can influence the 

implementation of trade agreements,424 and there is a strong argument that the impact 

domestic law can have should be utilised. Reaffirming and building upon commitments 

and laws within trade agreements could prove to be beneficial to the labour rights 

picture, as members could be influenced by trade incentives and/or sanctions to make 

more of an effort to enforce their domestic laws where they are failing (potentially with 

the help of initiatives, as will be discussed). There is also the added element of 

extraterritoriality, where the domestic law of one country could be included in trade 

deals so that partners also abide by it. This inclusion of domestic law would allow 

domestic courts to rule on internal law, and also allow parties to the trade deal to view 

precedent – where it exists – when disputes occur.  

 
Although there is likely to be resistance from businesses, who may wish to preserve 

commercial secrets, there is a strong argument that domestic laws must require more 

transparency from companies and that contracts should be openly published for public 

access, with companies being monitored and audited, and seeing real consequences 

when blatantly disregarding the law. As stated in the above paragraph – although there 

is the argument of protectionism in this regard – there may be benefits in pushing these 

domestic laws further afield, which could be achieved through their inclusion in trade 

agreements. Since 2013, around 30 countries – including the UK, France, Norway, and 

Canada – have introduced laws compelling companies within extractive industries to 

disclose payments made at project level.425 This reinforces the international stance, 

which has been strongly leaning towards transparency and accountability.  

 

i) Transparency in Supply Chain Acts 

There are a number of domestic laws relating to supply chains that could be reaffirmed 

within trade agreements in order to reinforce them and/or give them an extraterritorial 

                                                
424 World Trade Organization, ‘Standards for Reformulated and Conventional Gasoline’ (United States, 
Appellate Body Report WT/DS2/AB/R, adopted on 20 May 1996) 
<https://www.wto.org/english/tratop_e/dispu_e/2-9.pdf> accessed 14 March 2017. 
425 Global Witness, ‘New Investigation Shows Why EITI Must Enforce Project-Level Reporting by Oil 
and Mining Companies’ <https://www.globalwitness.org/en/blog/glencores-75-million-payments-show-
why-eiti-must-enforce-project-level-reporting-oil-and-mining-companies/> accessed 10 March 2017. 
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presence: Trading countries could be required to comply with these laws in return for 

trade benefits. The UK Modern Slavery Act seeks to improve transparency within 

supply chains.426 The act requires companies operating in the UK to publicly post on 

their websites whether or not they have abuses relating to trafficking and slavery 

occurring within their supply chains, and – if so – what they are doing to combat this. 

However, the act can be criticised due to its lack of legal remedy and enforcement when 

companies do not comply, as well as the fact that compliance itself can be achieved by a 

company simply stating that they have taken no steps whatsoever to ensure transparency 

within their supply chain. It is a simply a disclosure regulation that works on a name 

and shame basis, and its effectiveness relies on public disapproval.  

 

A similar act came into effect in the state of California in the shape of the California 

Transparency in Supply Chains Act 2010. 427  Although around 400 companies had 

reportedly complied with the act in 2014, it has also seen questionable success, with 85 

(out of 129) companies failing to respond to a recent inquiry on compliance.428 France 

has recently passed a “duty of vigilance” law that is stronger than the previous two 

mentioned in the UK and US.429 The French law promotes accountability within global 

supply chains, with potential monetary sanctions reaching €30 million. The law holds 

that multinational companies operating wholly or partly within France are required to 

have safeguards in place in order to combat both human rights abuses and 

environmental abuses within their supply chains.430  

 

                                                
426  Modern Slavery Act (2015) <http://www.legislation.gov.uk/ukpga/2015/30/section/54/enacted> 
accessed 21 March 2017. 
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2014 <http://www.csrwire.com/press_releases/36712-85-firms-still-silent-on-California-Transparency-in-
Supply-Chains-Act> accessed 10 May 2017. 
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abuses> accessed 6 March 2017. 
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<http://www.csrandthelaw.com/2017/02/28/french-national-assembly-adopts-corporate-duty-of-
vigilance-law/> accessed 10 May 2017. 
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In addition, the Netherlands is currently discussing the adoption of a law431 – that may 

become effective in 2020 – that would make it obligatory for companies who operate 

within the country to assess their supply chains (further than direct suppliers) in order to 

ensure that there is no occurrence of child labour, and to invoke a plan of action where 

there is reasonable suspicion of the aforementioned abuse.432 Although many of the 

above acts could lead to improvements, the more comprehensive the act that is included 

in a trade agreement, the more beneficial it can be for labour rights. It can be argued that 

domestic laws with stronger enforcement and potential sanctions, focusing on a broader 

spectrum of materials traded, would be a step in the right direction in regard to what 

could be included in trade agreements.  

 

ii) The Extractive Sector: The Dodd-Frank Wall Street Reform and Consumer 

Protection Act 2010 

The Dodd-Frank Wall Street Reform and Consumer Protection Act was part of former 

US President Barack Obama’s response to the Great Recession, and was enacted in July 

2010.433 Section 1502 of the act – proposed by Senator Sam Brownback – seeks to 

ensure US companies in the extractive sector carry out due diligence, and was seen as a 

way of stripping militias of a large part of their resources.434 The act covers the DRC 

and adjoining countries, namely the CAR, Uganda, South Sudan, Rwanda, Burundi, 

Tanzania, Malawi, Zambia, and Angola. It led to the setting up of a monitoring system 

in which the whole supply chain process is monitored. Inspectors visit mines in order to 

verify their status, pushing for them to be conflict free. Minerals are then followed as 

they make their way through the supply chain.435  

 

With the current US administration, section 1502 is now at risk of being suspended by 

the US Securities and Exchange Commission (SEC). There have been calls for its 

                                                
431  Child Labour Due Diligence Law (Wet Zorgplicht Kinderarbeid) < 
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suspension by the current US government, the US Chamber of Commerce, and the 

National Association of Manufacturers. 436  It is held within the act that it can be 

suspended or revised for two years by the SEC if it is in the interests of America’s 

national security.437 The SEC could stop enforcing the act, but cannot fully repeal it 

without the backing of Congress.438 It has been argued by those opposed to the law that 

it has been counterproductive and a threat to the United States’ security due to 

companies boycotting minerals in the affected region, leaving a vacuum for more 

hostile actors to take their place. The SEC is considering whether the section is still 

relevant and has reported that legitimate mining operations are being put out of business 

because they cannot afford to comply with the regulations,439 and that the State and 

Treasury departments will be able to devise a more efficient plan within 180 days.440  

 

According to a report by New York based firm Assent Compliance441  and Tulane 

University442 in New Orleans, publicly traded companies in America spent around $709 

million as well as $6 million in working hours in the year of 2014 in order to comply 

with the Dodd-Frank Act.443 There are many who argue that it is more than reasonable 

to expect companies who have global profits in the region of $125bn to be able to use 

their resources to confidently assess their supply chains in order to check where they are 

sourcing their minerals from and in what manner those minerals are being sourced.444 

There are different views on the act and distinct differences in estimates in regard to 

costs, and this may be because – as reports suggest – the precise expenditure related to 
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437 Dodd-Frank Wall Street Reform and Consumer Protection Act (n 433); Sarah N Lynch and Emily 
Stephenson, ‘White House Plans Directive Targeting “Conflict Minerals” Rule: Sources’ (Reuters, 9 
February 2017) <http://www.reuters.com/article/us-usa-trump-conflictminerals-idUSKBN15N06N> 
accessed 6 March 2017. 
438 Ibid. 
439 Securities and Exchange Commission, ‘Reconsideration of Conflict Minerals Rule Implementation’ 
<https://www.sec.gov/news/statement/reconsideration-of-conflict-minerals-rule-implementation.html> 
accessed 15 March 2017. 
440 Rathi (n 107). 
441 Assent Compliance <https://www.assentcompliance.com> accessed 19 May 2017. 
442 Tulane University <https://tulane.edu/> accessed 19 May 2017. 
443 Assent Compliance and Development International, ‘Conflict Mineral Benchmarking Study RY2015’ 
<http://www.assentcompliance.com/conflict-mineral-benchmarking-study-ry2015/> accessed 19 May 
2017. 
444  Jane Wakefield, ‘Apple, Samsung and Sony Face Child Labour Claims’ (BBC News) 
<http://www.bbc.co.uk/news/technology-35311456> accessed 20 March 2017. 



 80 

the Dodd Frank Act is difficult to ascertain.445 There is also the factor of political 

agenda, which must be considered.  

 

Companies supporting the act’s repeal believe that it is an abuse of US securities law446 

and that it makes companies release information that is politically charged and 

irrelevant to investment decisions. They also contend that it costs companies too much 

money to trace where they get their minerals from.447 Furthermore, those against the act 

hold that it has been ineffective and that companies are still unaware of where their 

minerals come from,448 with only 11% of companies meeting the requirements set out 

by the law in 2015.449  Certain companies have further stated that they are so far 

removed from the source that compliance is extremely difficult and a great strain on 

resources.450  

 

The aforementioned report by Assent Compliance and Tulane University stated that out 

of the 1,262 companies that filed their conflict minerals disclosures, around 90% of 

them could not say whether the metals in their products were conflict free, nor could 

they name their country of origin.451 Chris Bayer, a research consultant specialising in 

conflict minerals, also found that less that 24% of companies (314) managed to reach 

full compliance with the Dodd-Frank Act by 2015.452  Furthermore, he found that 43% 

of companies are unable to show that they are performing due diligence to a suitable 

standard, as required.453 Whether the companies do not have data on the matter or are 

refusing to supply it is not clear, and can most likely only be answered on a company-

by-company basis.  
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Others argue that improvements have been made under the legislation and that repealing 

the act could undo those improvements.454 A report by Enough Project claimed that the 

Dodd Frank Act had pushed companies to make improvements, encouraging more 

scrutiny and cleaner supply chains. The adoption of the act can be correlated with the 

Congolese army and other armed groups ceding control of 66% of the mines surveyed, 

which in turn led to legitimate Congolese miners earning 40% more.455 Over 200 mines 

are now considered to be conflict free in Congo.456 

 

Regarding American companies, a recent report by Amnesty International and Global 

Witness found that only 21% of companies are managing to check their supply chains 

for conflict minerals to the acceptable level in order to be compliant with the 

aforementioned section 1502 of the Dodd-Frank Act 2010, with many conflict minerals 

still able to enter the US due to blind spots.457 The report further held that only 16% of 

companies go further than their direct suppliers in order to contact those who process 

the minerals, such as the smelters and refiners.458 The only company who were able to 

provide specific information regarding the mine of origin for the minerals found within 

its products was Boeing.459  

 

Companies and consumers have moved towards the belief that products should be 

conflict free, and it can be argued that the Dodd Frank Act has assisted in altering 

corporate thinking.460 Companies including Apple, Intel, and Tiffany461 have spoken out 

against the potential revoking of section 1502 of the Dodd Frank Act. 462  These 

companies state that they will not abandon their efforts to support the improvement of 

human rights, regardless of whether their efforts are undermined by domestic law. 

Proponents of section 1502 hold that it has led to companies taking a more careful 
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approach when stating whether or not they are using conflict minerals, with them now 

less likely to state so outright and unequivocally. This could be, in part, due to the 

potential backlash, with section 1502 pressuring companies to pay greater attention to 

the issue. Those in favour of the act also argue that the expenses related to it have been 

exaggerated, that it has cost a lot less than the initial estimates, and that exports of the 

minerals covered under the act have increased greatly since it came into force.463  

 

iii) The EU Non-Financial Reporting Directive 

There is discussion of a European Union regulation akin to the Dodd-Frank Act. 464 

Under this regulation, companies based in the EU would have to show increased 

transparency within their supply chains and that they are being responsible. The EU 

Non-Financial Reporting Directive is expected to impact 6,000 large companies, 

including US companies operating in Europe.465 In addition to the directive, the EU will 

take diplomatic and development measures in order to maximise efficiency, as it has 

been argued that the directive alone cannot be expected to address the issues at hand to 

their full extent.466  

 

The directive has been criticised for not coming into force immediately due to the 

proposal containing a planned phase-in period. Groups such as PowerShift 467  are 

sceptical about this due to the fact that companies carry the entailed responsibilities 

already. Furthermore, the regulation is only seeking to cover certain minerals, excluding 

– for example – diamond, and it would cover solely the importation of these raw 

materials into the EU directly, but not products that contain minerals which may have 

been produced at the expense of labour rights.468  This could be exploited through 

                                                
463 Ibid. 
464 James Wood, ‘The New Risk Front for GCs – Nearly Half of Contracts Have Human Rights Clauses, 
LB Research Finds' (legal business, 8 September 2016) <http://www.legalbusiness.co.uk/index.php/lb-
blog-view/7311-soft-law-hard-sanctions-almost-half-of-commercial-contracts-have-human-rights-
clauses-new-study-finds> accessed 9 March 2017. 
465 Ibid. 
466 Global Witness, ‘EU: Conflict Minerals Agreement Reached as Exemptions Added' (22 November 
2016) <https://www.globalwitness.org/en/campaigns/conflict-minerals/eu-conflict-minerals-agreement-
reached-exemptions-added/> accessed 10 March 2017. 
467 PowerShift <https://power-shift.de/language/en/> accessed 10 March.   
468  Global Witness, ‘Conflict Minerals in the EU’ (3 November 2016) 
<https://www.globalwitness.org/en/campaigns/conflict-minerals/conflict-minerals-europe-brief/> 
accessed 7 March 2017. 



 83 

loopholes, and is a point that the EU’s Parliament and Council disagree upon.469 The 

European Parliament voted in 2015 for the introduction of a regulation that would be 

much stronger on the importing of minerals than what has now been discussed by the 

European Council.470  

 

The import volume thresholds that have been introduced late into negotiations means 

that many companies will not have to comply with the directive. It has also been 

reported that the European Commission has made exemptions for private bodies that 

many companies currently outsource their due diligence to,471 with it being alleged that 

these bodies will not have to meet the same requirements as other companies. 472 

Furthermore, the EU will recommend a number of smelters and refiners that they 

consider to be responsible, but some argue that very little in the way of checks have 

been carried out regarding this.473  The EU directive will – if adopted – cover tin, 

tungsten, tantalum, and gold from all countries.474 Although it is a step forward, the 

regulation would still only cover a small part of the supply chain. Further improvements 

in this directive would be to include other minerals linked to abuses, extend to 

manufactured goods that contain these minerals,475 and remove exemptions for private 

bodies.  
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VII) How Can Initiatives be Beneficial? 

a) Resource Rich Countries  
 
Governments must protect human rights. It is their duty to do so.476 In regard to this, 

there are clear benefits that trade can have, with initiatives being a way in which trade 

can offer more protection for human rights, supporting states in their duty. An ILO 

Report in 2013 held that “In appropriate circumstances, trade, investment and 

technology can offer developing and transition countries opportunities to reduce the gap 

that separates them from advanced industrialized countries, and can create good jobs. 

However, the problem is that the current globalization processes are not sufficiently 

inclusive or fair; the benefits are not reaching enough people, especially those most in 

need. Globalization lays bare poor governance. Trade, without export subsidies that 

distort the market, without unfair practices or the application of unilateral measures, 

would help living standards to be raised and conditions of employment to be improved 

in developing countries, and would reduce decent work deficits in the informal 

economy”.477 

 

There are potential benefits to be gained if the way in which globalisation impacts 

resource rich countries can be altered and improved upon. It (arguably) can be, through 

the assistance of initiatives helping to create more structure. For example, resource rich 

countries capturing more of the revenue from resource exploitation instead of letting it 

go abroad may allow these countries to develop themselves better. Furthermore, 

throwing money at developing countries without giving any direction is likely to have 

negative impacts. Many resource rich countries have been hit with what is being 

labelled as the resource curse, with the discovery of resources within a country’s 
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territory sometimes leading to negative impacts regarding good governance and 

economic development.478  

 

Also, taxing more efficiently would arguably benefit both developing and developed 

countries, because foreign aid could be reduced if developing countries were able to 

capture more of the tax from the natural resources in their lands. It should be noted that 

countries tend to want to improve. For example, the DRC government is working with 

the World Bank in order to improve economic governance. This is being approached 

through reforms set to “strengthen governance and transparency in the extractive 

industries”. 479  There have been improvements made recently regarding the 

aforementioned, with most contracts relating to mining, oil, and forestry being available 

to the public, and the DRC government playing an active role in submitting reports to 

the Extractive Industries Transparency Initiative (EITI), which is discussed in the next 

chapter on initiatives. 480  As seems to be the pattern in this area of law, although 

improvements have been made more must be done.  

 

i) The Informal Economy  

The informal economy is an issue, particularly for developing countries. It is a concept 

that was invented by the ILO, with ILO Recommendation 204 (R204) defining the 

informal economy as “all economic activities by workers and economic units that are – 

in law or in practice – not covered or insufficiently covered by formal arrangements”.481 

It relates to economic activity that takes place out of the reach, wholly or partially, of 

the national regulatory framework, and includes businesses that operate unlicensed and 

unregulated, as well as companies that work in the formal sector and buy goods and 

services from the informal sector (possibly within their supply chain, unknowingly).482  
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Bringing informal work into the formal economy is something that many countries 

struggle with. One factor faced by a number of developing countries is the amount of 

employment within the informal sector, as can be seen with India, with the country's 

informal market making up 90% of the economy (in large part due to their agricultural 

sector).483 With many other developing countries, the number is still within the 70%-

80% range.484 In parts of Asia and Latin America, the informal workforce – without 

including agriculture – is between 40% and 85% (the informal workforce was held to be 

40% in Brazil 1999, and between 50% and 60% in Colombia), and is around 80% 

within the continent of Africa.485 

 

It may, on the face of it, seem beneficial to rely the informal economy: The job and 

income generation potential is high – in part – because of the relative ease of entry. 

Also, there are low requirements in regard to education, skills, technology, and capital. 

However, reliance on the informal economy for job creation, growth, and development 

is not acceptable for any nation. It does not contribute to the national economy as much 

as it ought to, as the work is not registered. This means that the system does not benefit 

from the activity in the way that it could. The work is generally not taxed, which is a 

clear disadvantage from a governmental standpoint.486 Workers are not benefiting as 

much as they should be, either. The informal economy is synonymous with the denial of 

rights at work. Workers are not covered by taxes or benefits, so if a worker is sick they 

are a burden on the community instead of social security.487 It is therefore clear that 

reliance on the informal economy for job creation, growth and development is not a 

viable option. 

 
ii) Issues related to extractive industries: Oil 

It is important for industries to contribute to the economic and social development of 

communities from which they are obtaining resources by, at very least, not causing or 

exacerbating human rights abuses. Although rich in resources, some countries are 

confronting exploitative forces that they are not equipped to handle, and need support to 

fight against this vulnerability. With an agreement between a government and an oil 
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company, oil can be extracted. As it is extracted – and not produced – it may require 

minimal input from a country’s labour force. It can also bypass political institutions 

with trade unions, civil services, local distribution, and even a country’s legislature not 

necessarily being consulted before the process is underway. 488 Because of this, 

development can suffer. Rents – the monetary difference between the price of oil and 

the amount it costs to extract it – are heavily linked to corruption within resource rich 

countries, with powerful actors trying to gain whatever they can from the process.489 

Whether it is due to political corruption or because the expertise involved lies with the 

oil companies (or both), governments in developing countries may find themselves in 

positions where they are agreeing to contracts that are not in the best interests of the 

development of their country.490  

 

A process known as Dutch Disease can occur, where a government in a resource rich 

country sees an influx of money flowing into its economy, and the exchange rate 

increases rapidly. This can lead to other sectors collapsing, as can be seen through 

agriculture in Cameroon, Nigeria, and Gabon, where an increase in exchange rates led 

to negative world market impacts, with their non-oil exports becoming uncompetitive 

and – subsequently – jobs being lost.491 This can also lead to an increase in imports with 

citizens selecting imported goods over domestic goods, because – as has already been 

mentioned in regard to globalisation – foreign goods can become cheaper than 

purchasing or producing domestically.492  

 

There are also issues with the volatility of oil and other natural resources, and the lack 

of assurance regarding how much revenue will be produced. Countries may spend a 

great deal of money in a fashion that they cannot maintain. Investing the newfound 

finances in a sustainable manner would allow for sustainable development to occur.493 

Furthermore, due to its unsustainability, the revenues obtained from non-renewable 

sources should be separated from the rest of government expenditure. However, public 
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pressure leads to politicians increasing spending and refusing to resist the urge to spend 

these revenues in order to please the electorate voting for them.494 

 

iii) The Compromise  

Initiatives can fill the gap that governments have left due to lack of capacity or political 

will. Involving governments in initiatives could be a challenge, 495  however, it is 

important that national governments are involved. Initiatives such as the Bangladesh 

Accord and Alliance are undecided on how to incorporate government institutions, with 

neither focusing on the issue of governmental capacity building.496 When governments 

are against signing up to an initiative in its entirety, for whatever reason, potential 

partner governments could put pressure on them to sign trade deals with initiatives 

included in them, but with the initiatives only being relevant to that specific trade deal. 

This could be a compromise between signing up to the initiative in its entirety and not 

acting at all.  

 

iv) Sovereignty: Reactions and Domestic Laws to Build Upon  

There are occasions where trade provisions could state that assistance – through 

initiatives or otherwise – must be given so that domestic laws already in place can be 

more efficiently followed. This would arguably counter the argument of infringing on a 

nations sovereignty, as it relates to laws that a country already has. This means that 

assistance could be given without infringing on sovereignty through trade agreements 

and negotiations. Initiatives could state that they are simply helping countries 

implement laws that they already have in place.  

 

Some countries have – prima facie – reacted to the issues discussed within the supply 

chain. For example, the Congo’s mining minister introduced a decree in 2012 after the 

Kivu provinces saw a return of violence. The decree seeks to tackle issues within supply 

chains, focusing on mining and mineral trading companies working within the country, 

                                                
494 Ibid. 
495 Alexa Roscoe, ‘The Evolution of Multi-Stakeholder Initiatives: Lessons for the Bangladesh Garment 
Sector’ <https://alexaroscoe.com/2013/07/22/the-evolution-of-multi-stakeholder-initiatives-on-business-
and-development-lessons-for-the-bangladesh-garment-sector/> accessed 3 April 2017. 
496 Ibid. 



 89 

and pushing them to meet the OECD Guidance.497  All companies involved in the 

mining of minerals such as gold, tin, tantalum and tungsten are now to carry out due 

diligence on their supply chains in order to ensure that their operations are not financial 

incentives for activities prolonging conflict and the abuse of human rights.498 A key 

aspect of the law is that companies are to produce reports annually, showing that they 

have identified and mitigated risks within the supply chain. The law holds that the 

reports are to “red flag” issues and risks within the supply chain, noting them within the 

report.  

 

However, reports suggest that this decree has been loosely enforced.499 Although it 

looks promising, NGOs have claimed that very few companies are meeting the 

minimum requirements stipulated and that the Congolese government does not appear 

to be rectifying the situation, reporting that none of the six official artisan-trading 

houses produced due diligence reports in 2014 or 2015.500 The government has made 

efforts to collect companies’ reports and publish them on the Ministry of Mines’ 

website, which – if the law is enforced – would be extremely beneficial, as it centralises 

reports so that companies around the world can view their supply chains. 501  This 

approach is similar to that of the Better Factories Cambodia approach (discussed in the 

next chapter).502 The Congolese government suspended two North Kivu based mineral 

traders in 2012,503 with the minister of mines also calling for a clean-up of the mines in 

South Kivu.504 Nevertheless, since then – according to reports – there has been very 

little in the way of suspensions.    
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v) Domestic Law and the Interests of Citizens  

Transparency promotes democracy, as it allows citizens to hold their governments to 

account. There is a solid argument that transparency is therefore in the best interests of 

citizens. It is important to note that further transparency could be achieved through the 

use of initiatives. This is an area where initiatives could arguably build upon domestic 

law without infringing upon the sovereignty of a nation, as many countries already have 

laws in place regarding the interests of citizens. Botswana’s Mines and Minerals Act 

(1999) discusses the state ownership of minerals and the interests of the public.505 Also, 

the Mineral and Petroleum Resources Development Act (2002) in South Africa holds 

that the state is the “custodian” of the mineral and petroleum resources on behalf of the 

South African people.506 In Ghana, the president holds the rights to minerals, but the 

Minerals and Mining Act (2006) explicitly states that this is held in trust for the citizens 

of Ghana: “… is the property of the Republic and is vested in the President in trust for 

the people of Ghana”.507 In addition, the Mines and Minerals Development Act (2015) 

of Zambia holds that “all rights of ownership in, searching for, mining and disposing of, 

minerals wheresoever located in the Republic vest in the President on behalf of the 

Republic”.508 To reiterate: Transparency – which is in the best interests of citizens – is 

an area where initiatives can be of great use. 

 

b) Companies  

 
The UN Guiding Principles hold that businesses are to respect human rights, ensuring 

that human rights are respected in their own activities as well as those activities 

connected to them through their business relationships (such as relationships with 
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suppliers).509 Companies are responsible for making sure that they carry out effective 

due diligence, objectively assessing human rights risks. They are to mitigate abuses 

where they are found and avoid them when possible.510  

 

Additionally, companies should make sure that remedies are easily accessible for 

victims of human rights abuses.511 There is also the real need for companies to be 

transparent throughout the process in order to be held accountable. There have been 

reports that many companies are failing in regard to their duty to respect human rights 

and regulate their business activity efficiently.512 Human Rights Watch has claimed that 

businesses have failed to perform sufficient human rights due diligence, and that this 

failure has exacerbated human rights abuses.513  

 
i) Struggling with Due Diligence  

Tracking down natural resources can prove to be taxing for companies. There are many 

levels within supply chains, and many sub-suppliers. In what may be considered an 

investigative process,514 companies must contact their first-tier suppliers to find out 

information about second tier suppliers and so on in order to meet their CSR due 

diligence requirements. If companies are to be successful with their due diligence, they 

must track their minerals from when they are extracted in the mines, and through the 

trading houses, exporters, transit countries, and refiners.515 Many companies may find 

the task of due diligence overwhelming, particularly smaller companies who may 

struggle to properly audit their supply chains due to a lack of resources. This is an area 

where initiatives can be beneficial by supporting companies.  

 

Many companies do not know whether their products were made through abuses to 

workers, leading to critics claiming they are taking an out-of-sight, out-of-mind 

approach. Companies should make their best effort to have policies in place rejecting 

serious abuses within their supply chains. It is important that companies make practical 

                                                
509 United Nations Guiding Principles (n 385). 
510 Ibid.  
511 Ibid. 
512 Ibid. 
513  Human Rights Watch, ‘Make Rules on Rights Binding for Businesses’ (30 May 2016) 
<https://www.hrw.org/news/2016/05/30/make-rules-rights-binding-businesses> accessed 15 March 2017. 
514 Winsor (n 103). 
515 Ibid. 



 92 

use of their resources in order to identify and mitigate risks such as the worst forms of 

child labour and forced labour, provide detailed reports of supply chains, and make 

those reports publically available. They should use industry schemes to work on due 

diligence issues, but should not use these industry schemes to outsource their due 

diligence responsibilities. Industry schemes can lead to successful management and 

consistent standard setting regarding supply chains, but they should not negate the due 

diligence responsibilities of companies regarding their supply chains. They should be 

seen as purely supplementary. Companies should not accept the results of industry 

schemes without further checks, as the role of industry schemes is to support companies 

with their due diligence, as opposed to replacing it altogether.516  

 

A number of companies now produce CSR reports that cover areas such as labour and 

manufacturing, stating issues they currently have, progress made, and how they looking 

to improve. Some companies produce more comprehensive reports than others, and 

improvements can be made by failing companies through the use of initiatives such as 

the GRI Standards (discussed in the next chapter). Furthermore, monitoring and 

unannounced inspections could also be beneficial. If carried out correctly, they would 

highlight companies’ duty to respect human rights and make sure they are not causing 

or contributing to these abuses.517  

 

The OECD Guidance covers risks to look out for, but this should be viewed as a starting 

point for businesses, and not the finishing line.518 Currently, many companies are taking 

the wrong approach. Due diligence is being treated as an exercise with an expiration 

date. In reality, it has to be an on-going process in which risks are identified and 

managed.519 Apple’s 2015 report on conflict minerals has been praised for not stating 

that its products are conflict free, despite having achieved a conflict free status 

regarding its metal processors (smelters and refiners).520 The company held that third 

party audits are not enough, and that it “has more work to do”.521 Apple takes note that 
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outsourcing due diligence does not offer enough protection against human rights abuses 

within the supply chain.  

 

The ‘This Is What We Die For’ report by Amnesty International and Afrewatch held 

that out of the 26 companies they asked, not one was able to give them enough 

information to verify whether or not the cobalt in their products came from safe and 

reliable sources.522  Furthermore, Human Rights Watch suggested – in ‘Precious Metal, 

Cheap Labour’ – that a number of international refiners sourcing gold from Ghana’s 

artisan mines did not publicly report to a sufficient level, and also failed to assess child 

labour risks.523 Although child labour is rife in Ghana – which should be a red flag – it 

was claimed the refiners in question were buying gold from traders without asking any 

questions about its origin.  

 

It was held within the Global Witness and Amnesty International ‘Digging for 

Transparency’ report that more than half of the companies they observed failed to go as 

far as reporting potential risks within supply chains.524 To be effective, companies must 

partake in serious risk management, and release detailed reports yearly, stating what 

risks they have identified and what they are doing about them. Red flags regarding 

sourcing or trading must be identified and dealt with.525 They must be ready to deal with 

issues such as forced and child labour, as well as – inter alia – corruption, extortion, 

smuggling, funding militias, negative environmental impacts, and health impacts.526  

 

ii) Acknowledging Abuses 

Here, just as in many walks of life, acceptance of a problem’s existence is the first step 

to tackling it. Through the Bitter Coffee report from Danwatch, Nestlé and Jacobs 

Douwe Egberts both announced that forced labour may be linked to their coffee 

beans.527 The inability to confirm whether or not forced labour has been used came as a 

result of the companies being unaware of all the plantations that they source from 
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within Brazil. Additionally, Nestlé publicly announced that it had found forced labour 

and child labour within its supply chains in Thailand and the Ivory Coast. The 

announcement is a step in the right direction, as the company stated that it was ready to 

start self-policing its supply chains.528 Nestlé’s supply checks were carried out with US 

corporate accountability business, Verité. Verité also did similar work with clothing 

company, Patagonia.529 

 

Despite having a zero tolerance policy towards child labour, Apple, Samsung, and Sony 

have all faced allegations of having child labour present within their supply chains and 

not carrying out basic checks that could prevent abuses from occurring.530 Apple has 

held that if child labour is found within its supply chains, it ensures that the supplier 

pays for the child’s safe return home; his or her education at a school decided upon by 

the child or the child’s family; continues to pay the child; and offers the child a job 

when he or she reaches the legal age to work.531  
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VIII) Initiatives 

A number of trade agreements state that when disputes occur, experts can be consulted. 

Trade panels are usually not experts on labour rights or at evaluating technical evidence, 

and so they rely on specialists.532 The panels can receive expertise from the ILO and 

initiatives, and be advised on the likes of scope, legal content, implications, assessments 

regarding compliance, gathering information, facilitation of dispute resolution, and 

addressing compliance issues.533  

 

This paper argues that the aforementioned process should take place before hand: 

Instead of waiting for abuses to occur and for disputes to come to fruition, having 

experts involved in the whole process could lead to less disputes overall, and also 

improve labour conditions within the territories of the state parties. Initiatives could be 

included in trade deals from the beginning to assist members, helping to ensure that 

improvements are made. Furthermore, initiatives and bodies such as the ILO could be 

involved in the developing of trade agreements, offering support and ensuring that the 

labour provisions included can be realistically met.  

 

The potential inclusion of initiatives in trade agreements has already been touched upon. 

The Trans-Pacific Partnership (TPP)534 has made a conscious effort to improve on and 

strengthen compliance with labour principles. The trade agreement holds that: “(a) each 

country shall “adopt and maintain” statutes and regulations governing acceptable 

conditions of work with respect to minimum wages, hours of work, and occupational 

safety and health; (b) Each party shall discourage “through initiatives it considers 

appropriate” the importation of goods produced in whole or in part by forced labor, 

including forced child labor; (c) Each party shall “endeavor to encourage” businesses 

to “voluntarily adopt” corporate social responsibility initiatives on labor issues 

“endorsed or... supported” by that party; and (d) Parties may use “corporate labor 

dialogue” to resolve labor issues expeditiously, to help them mutually agree on a course 
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of action”.535 Steps to improve the current situation may come in the shape of action 

plans such as labour inspections, investigations, and independent outside verification.536 

Prior to this agreement, dispute settlement procedures had been the only way under 

which action plans could be authorised. The TPP provision gives the blueprint to initiate 

action plans earlier.537  

 

There have been cases where stakeholders such as trade unions and employers’ 

organisations have been referred to within trade agreements. Some trade agreements 

have included mechanisms for stakeholders’ involvement and there can be ad hoc or 

permanent consultative mechanisms between stakeholders and governments, allowing 

for stakeholder involvement and intergovernmental dialogue.538 However, it has been 

reported that many stakeholders have claimed that they are unhappy with the overall 

transparency and accountability within the process, especially in regard to the 

negotiation stage.539 This is still something that could be built upon. Stakeholders could 

be provided with feedback on how their work is being used within the decision-making 

process, which would help to improve transparency and accountability.540  

 

Some initiatives encompass all industries while others are industry specific. Regarding 

the latter, the initiatives included in each trade agreement would differ depending on the 

specific issues of the countries involved. For example, an initiative that focuses on 

minerals is less likely to be relevant to a trade deal focusing on fisheries or agriculture, 

where minerals are not included. There are many initiatives that could help countries 

and companies with compliance. The following section will discuss potential initiatives 

– both comprehensive and industry specific – that could be included in trade agreements 

to offer better protection against severe abuses of labour rights. 
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a) Initiatives by Name  
 
i) Principles  

The Equator Principles of project financing are ten principles that apply to all industry 

sectors globally. The principles look to combat potential adverse environmental and 

social risks.541 The Equator Principles Financial Institutions (EPFIs) will only provide 

finances for projects that meet the ten principles, however it should be noted that the 

principles are derived from the IFC Performance Standards,542 and studies suggest they 

are not regularly implemented.543 

 

The Voluntary Principles on Security and Human Rights support companies, guiding 

them in their efforts to maintain safety and security in their operations.544 They have 

involved the engagement of the UK and US governments, as well as companies within 

the extractive and energy industries, and NGOs. The principles hold that companies 

should consider: Identification of security risks; potential for violence; human rights 

records; the rule of law; conflict analysis; and equipment transfers. They also cover 

areas such as responses to human rights abuses and how to engage with private security 

(e.g. reviewing their backgrounds).545  

 

Shift – an expert group on the Guiding Principles – is chaired by John Ruggie, and helps 

to create a greater understanding of the Guiding Principles, offering expert advice on 

business and human rights. 546  It does so through business learning (advising 

companies), government engagement (supporting governments in order to follow the 

Guiding Principles more efficiently), international partnerships (working with 

                                                
541  The Equator Principles <http://www.equator-principles.com/resources/equator_principles_III.pdf> 
accessed 9 March 2017. 
542 International Finance Corporation, ‘IFC Performance Standards’ 
<http://www.ifc.org/wps/wcm/connect/Topics_Ext_Content/IFC_External_Corporate_Site/Sustainability-
At-IFC/Policies-Standards/Performance-Standards> accessed 5 April 2017. 
543 International Finance Corporation, ‘Progress Report on IFC’s Policy and Performance Standards on 
Social and Environmental Sustainability, and Policy on Disclosure of Information’, 2010 
<http://www.accountabilitycounsel.org/wp-content/uploads/2012/02/IFC-Mark-Up-of-its-2006-
Policy.pdf> accessed 5 April 2017. 
544  The Voluntary Principles on Security and Human Rights <http://www.voluntaryprinciples.org/> 
accessed 15 May 2017. 
545  The Voluntary Principles on Security and Human Rights, ‘What are the Voluntary Principles?’ 
<http://www.voluntaryprinciples.org/what-are-the-voluntary-principles/> accessed 6 April 2017. 
546 Shift, ‘Shift Is the Leading Center of Expertise on the UN Guiding Principles on Business and Human 
Rights.’ <https://www.shiftproject.org/> accessed 16 May 2017. 
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intergovernmental institutions, industries and multi-stakeholder initiatives), and through 

education and outreach.547 Companies and governments who are currently struggling 

with their obligations would benefit from following their guidance. 

 

ii) The United Nations Global Compact  

The Global Compact is a learning platform and voluntary initiative consisting of ten 

principles covering human rights, labour rights, the environment, and anti-corruption.548  

It was not initially a soft law instrument endorsed by the UN. In regard to labour rights, 

the four areas that the Global Compact covers are – as may be presumed – forced 

labour, child labour, freedom of association, and discrimination. It is open to all 

stakeholders interested in its principles.549  

 

The Global Compact allows for better companies to share their practices with 

companies that are struggling to improve in the four aforementioned areas. It allows 

companies to collaborate, pulling resources and expertise together in order to have a 

greater impact. It was initiated by then-Secretary-General Kofi Annan to encourage 

learning and the spread of good practices. Before the Global Compact in 2000, fewer 

than 100 out of 80,000 corporations had human rights policies. 550  It currently has 

around 12,000 members, 8,000 of which are companies.551 The Global Compact relies 

on local networks, of which it has approximately 100.552 When there are complaints 

regarding the Global Compact, the complaints can be made to these networks and do 

not have to be dealt with in New York.  

 

If a company is a member of the Global Compact, its primary responsibility is to deliver 

annual reports to display how it has been implementing the principles.553 However, 

some companies fail to do this, and as a result, critics have labelled the Global Compact 

as misguided and pro-business. This has led to the Global Compact becoming much 

                                                
547 Ibid. 
548 United Nations, ‘UN Global Compact’ <https://www.unglobalcompact.org/> accessed 15 May 2017. 
549 Ibid. 
550 Wood (n 464). 
551 Global Compact (n 548). 
552 Global Compact, 'Engage Locally’ <https://www.unglobalcompact.org/engage-locally/about-local-
networks> accessed 15 May 2017. 
553 Global Compact, ‘Participation’ < https://www.unglobalcompact.org/participation/report> accessed 15 
May 2017. 
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tougher: Companies that do not submit reports are now given a warning before being 

delisted the following year if they fail to submit again.554  Furthermore, the Global 

Compact hears complaints behind closed doors, working with the companies. It is a 

very confidential process, so it is difficult to assess how well it works in this regard. The 

initiative has had a mixed reception; however, a clear positive is its use as an 

engagement platform: Giving the opportunity to public and private actors to work 

together.  

 
iii) The Danish Institute’s Human Rights Compliance Assessment 

The Danish Institute for Human Rights – cooperating with other organisations – has set 

out a tool called the Human Rights Compliance Assessment (HRCA). Comprising 

almost 200 questions, or 28 questions on the quick check version,555 the HRCA can help 

companies comply with human rights standards.556 It is a tick-box exercise that covers 

all internationally recognised human rights, including forced labour and child labour. 

Incorporated within the assessment are the Universal Declaration of Human Rights, and 

over 80 human rights instruments and ILO conventions.557  

 

iv) The Global Reporting Initiative’s G4 Sustainability Reporting Guidelines and 

the GRI Standards 

Split into two sections – (i) reporting principles and standard disclosures, and (ii) an 

implementation manual – the G4 Sustainability Reporting Guidelines offer assistance to 

reporters in order to achieve more comprehensive reports regarding sustainability.558 

Under the social category of the guidelines, the sub-categories of labour practices and 

                                                
554 The Global Compact, ‘859 Companies Delisted for Failure to Communicate on Progress’ 2010, 
<https://www.unglobalcompact.org/news/8-859-companies-delisted-for-failure-to-communicate-on-
progress> accessed 15 May 2017. 
555  The Danish Institute for Human Rights, ‘Human Rights Compliance Assessment (HRCA) Quick 
Check’ <https://hrca2.humanrightsbusiness.org/docs/file/HRCA%20Quick%20Check_English.pdf> 
accessed 15 May 2017. 
556  The Danish Institute for Human Rights, ‘Human Rights Compliance Assessment’ 
<https://hrca2.humanrightsbusiness.org/> accessed 15 May 2017. 
557  The Danish Institute for Human Rights, ‘The Human Rights Compliance Assessment’ 
<https://www.humanrights.dk/business/the-human-rights-compliance-assesment> accessed 15 May 2017. 
558  Global Reporting Initiative, ‘G4 Sustainability Reporting Guidelines’ 
<https://www.globalreporting.org/resourcelibrary/GRIG4-Part1-Reporting-Principles-and-Standard-
Disclosures.pdf> accessed 15 May 2017. 
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decent work, and human rights are present. These sub-categories cover, inter alia, 

occupational safety and health, child labour, and forced and compulsory labour.559  

 

The G4 Sustainability Reporting Guidelines will only be valid until June 2018, as they 

have been restructured and superseded by the GRI Standards,560 which are the first 

global standards in regard to sustainability reporting. The GRI Standards “feature a 

modular, interrelated structure, and represent the global best practice for reporting on a 

range of economic, environmental and social impacts”. 561  They are made up of 

universal standards (foundations, general disclosures, management approach) relevant 

to all, and topic specific standards that are split into economic, environmental and social 

impacts; each covering different topics within those areas. Due to the modular structure 

used, the GRI Standards are responsive to new developments, and therefore easier to 

keep up to date and relevant. New standards can be added and existing standards can be 

updated without the whole set having to be revised.562  

 

v) Fair Labour Association 

There are various initiatives that attempt to monitor performance in supply chains. The 

Fair Labour Association (FLA) – for example – consists of companies, civil society, and 

universities, and works to protect and promote workers’ rights.563  It seeks successful 

outcomes to labour issues, and looks to improve compliance systems. Furthermore, it 

produces transparent and independent assessments, and also has a third-party complaint 

process to address the most serious labour rights abuses.564  

 

vi) Reporting by Industry Schemes 

Industry schemes should give full reports on information, including risks identified and 

how they are being dealt with, and should also make the publishing of separate due 

diligence reports a requirement for companies who are members to their initiative. 

Furthermore, member companies should be encouraged to promote the OECD Due 

                                                
559 Ibid. 
560 Global Reporting Initiative, ‘GRI Standards’ <https://www.globalreporting.org/standards> accessed 
15 May 2017. 
561 Ibid. 
562 Ibid. 
563 Fair Labor Association <http://www.fairlabor.org/> accessed 15 May 2017. 
564 Fair Labor Association ‘About Us’ <http://www.fairlabor.org/about-us> accessed 5 April 2017. 
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Diligence Guidance by taking actions such as, for example, using Artisanal and Small-

scale Mining (ASM) producers who are taking serious steps towards its 

implementation.565 On top of the aforementioned, independent and transparent third-

party audits within the supply chain should occur. This is a way of measuring progress 

and bringing real legitimacy to the process.566  

 

b) Industry Specific Initiatives  

 
Many industry specific initiatives are seeking to tackle the issues relating to global 

business, development, and labour rights, and could be included in trade agreements 

dealing with what they cover. Initiatives that should be considered in this vein include 

the Better Cotton Initiative (BCI);567 the Roundtable of Sustainable Palm Oil (RSPO);568 

the Fisheries Transparency Initiative (FiTI); 569  Bonsucro (in regard to the sugar 

industry);570 and Goodweave (through its no child, forced or bonded labour standard in 

regard to the production of rugs and carpets).571 Furthermore, child labour discovered in 

the Ivory Coast and Ghana within the cocoa industry led to the emergence of the 

Harkin-Engel Protocol, which could be included in trade agreements relating to this 

industry. The protocol seeks to remove the worst forms of child labour from cocoa 

production.572 It should be noted that certification schemes are also of importance, as 

they allow for the standardisation of due diligence. In the coca industry, tackling labour 

issues started with certification schemes – the International Cocoa Initiative 573  and 

International Cocoa Verification Board – before moving on to development initiatives, 

aiming to improve the cocoa sector’s sustainability.  

 

                                                
565 ‘Civil Society Statement at the 10th Forum on Responsible Mineral Supply Chains' (n 398). 
566 Ibid. 
567 Better Cotton Initiative <http://bettercotton.org/> accessed 15 May 2017. 
568 Roundtable on Sustainable Palm Oil, ‘RSPO’ <http://www.rspo.org/about> accessed 15 May 2017. 
569  The Fisheries Transparency Initiative, ‘FiTI’ <http://fisheriestransparency.org/> accessed 15 May 
2017. 
570  Bonsucro, <https://www.bonsucro.com/en/home-page-c/?utm_expid=141778976-0.gtijPmQ5RHC_E-
IXVP15zA.3&utm_referrer=https%3A%2F%2Fwww.google.co.uk%2F> accessed 15 May 2017. 
571  Goodweave, ‘Child Labor Free Certification, Child Labor Free Rugs & Carpets’ 
<http://www.goodweave.org.uk/about/child_labor_free_rugs> accessed 23 May 2017. 
572 Harkin-Engel Protocol, <http://www.slavefreechocolate.org/harkin-engel-protocol/> accessed 15 May 
2017. 
573 The International Cocoa Initiative, ‘ICI’ <http://www.cocoainitiative.org/> accessed 15 May 2017. 
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The ILO’s Better Factories Cambodia project is an example of an initiative that 

transpired through a trade agreement.574 In regard to the garment sector, the United 

States gave Cambodia better access to its markets in return for improved working 

conditions, and commissioned the ILO to lead the effort. Its online transparency 

database575 gives progress on individual factories, providing updates on progress in 

regard to working conditions. Better Work is relevant to all garment factories within 

Cambodia and – as well as playing a pivotal role in changing domestic law – it has 

resulted in almost universal correct payments of wages and first-generation Cambodian 

supervisors. It has also led to the Better Work collaboration between the ILO and the 

IFC576, which looks to improve labour standards and is currently present in seven 

countries.577 

 

After the Rana Plaza Disaster in 2013, Bangladesh saw the introduction of the European 

Accord on Fire and Building Safety in Bangladesh,578 and the North American Alliance 

for Bangladesh Worker Safety.579 The Accord and Alliance were both introduced in the 

same year that the disaster occurred, with the Accord being the stronger of the two 

agreements. The Accord has six main components, which are: It is a five-year legally 

binding agreement between trade unions, global brands and retailers; an independent 

inspection program; public disclosure; commitments from brands to ensure funding; 

health and safety committees; and worker empowerment.580 

 
i) Extractive Industries Transparency Initiative  

The Extractive Industry Transparency Initiative – also known as the EITI – helps 

resource rich countries improve their governance, and carries out work in countries such 

                                                
574 Better Factories Cambodia, ‘Better Factories Cambodia’ <http://betterfactories.org/> accessed 15 May 
2017. 
575  Better Factories Cambodia, ‘Better Factories Cambodia’s Transparency Database’ 
<http://betterfactories.org/transparency/> accessed 15 May 2017. 
576 International Finance Corporation (n 542). 
577 Better Work, ‘The Programme’ <http://betterwork.org/about-us/the-programme/> accessed 15 May 
2017. 
578 The Bangladesh Accord <http://bangladeshaccord.org/wp-content/uploads/2013/10/the_accord.pdf> 
accessed 15 May 2017. 
579 Alliance for Bangladesh Worker Safety <http://www.bangladeshworkersafety.org/> accessed 15 May 
2017. 
580 The Bangladesh Accord, ‘About the Accord’ <http://bangladeshaccord.org/about/> accessed 6 April 
2017. 
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as Colombia, Peru, Nigeria, Congo, and Indonesia. 581  It is a global standard and 

international coalition that seeks to promote “public awareness about how countries 

manage their oil, gas and mineral resources”.582 The EITI works with governments, 

companies, and civil society within each of its member countries. It is an informative 

tool – and not something that governments have to abide by – seeking to help states 

improve their mining, gas and oil sectors, and aiming to tackle corruption. The standard 

they hold is one of pure accountability and transparency, aiming to follow oil, gas, and 

minerals from the beginning of the process, when they are extracted. 

 

Companies report what government payments they have made and governments state 

what they receive. The two numbers are taken and published by the EITI in their 

reports.583 This is done so that the money can be followed, and citizens can be more 

aware that it is not being used for corrupt purposes. Due to the links between both child 

and forced labour and corruption, this could be vital to improving the current climate. A 

number of countries, including some that many would expect to be members – such as 

Sweden and Denmark – are not members of the EITI.584 If more countries become 

members, then the legitimacy of the initiative may increase even further. It is also 

believed that governments and companies alike are not utilising the information 

produced by the EITI. Rectifying this could better inform lawmakers, allowing for 

improvements in policymaking and accountability.585   

 

Recently, the EITI met in Bogota to discuss project level reporting,586 and announced 

that companies in the 51 countries that are following the initiative will now be expected 

to publish payments to governments for oil, gas and mining projects separately, with 

governments receiving payments being required to publish receipts.587 The change has 

                                                
581 Extractive Industries Transparency Initiative, ‘EITI Countries’ <https://eiti.org/countries> accessed 2 
March 2017. 
582 Extractive Industries Transparency Initiative <https://eiti.org> accessed 2 March 2017. 
583 Extractive Industries Transparency Initiative, ‘Explore the Data Portal’ <https://eiti.org/data> accessed 
22 March 2017. 
584 Extractive Industries Transparency Initiative, ‘Countries’ (n 581). 
585 Natural Resource Governance Institute, ‘Dataset: Unlocking EITI Data for Meaningful Reform’ (22 
June 2015) <http://www.resourcegovernance.org/analysis-tools/tools/dataset-unlocking-eiti-data-
meaningful-reform> accessed 10 March 2017. 
586 Global Witness (n 425). 
587 Global Witness, ‘EITI Ramps up Reporting Requirements for Oil, Gas and Mining Companies' (9 
March 2017) <https://www.globalwitness.org/en-gb/press-releases/major-step-forward-anti-corruption-
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led to the US considering its withdrawal from the EITI.588 The reason for this change 

was due to criticism that the reporting received for failing to go into depth. Before, if an 

oil, gas, or mining company held numerous projects within a country, all of its 

payments were reported together as one lump sum. This would allow companies and/or 

governments to potentially hide billions obtained from a project.589 The money could 

end up with private parties instead of benefiting the citizens of a country, as was 

reported in the OPL 245 case with Shell and Eni, where payments were allegedly made 

behind closed doors to a company secretly owned by Nigeria’s former oil minister (as 

opposed to the government, where the finances were supposed to go). 590  It was 

important for this to change to nullify the possibility of this happening, and for 

payments regarding projects to be reported separately.591 

 

ii) The Kimberley Process 

The Kimberley Process Certification Scheme (KPCS)592 was initiated in 2003 through 

the US Clean Diamond Trade Act (CDTA)593 and seeks to combat corruption within the 

diamond trade. It was introduced after many civil wars, predominantly in West Africa, 

led to jewellers coming under scrutiny for the use of blood diamonds.594 Consumers 

were not comfortable purchasing their products, and so the Kimberley Process (KP) 

came into fruition.595 It focuses on both import and export controls of states, and has 

over 75 participants from countries producing, trading and manufacturing diamonds.596 

 

There has been criticism of the KP. Its definition of conflict diamonds has raised cause 

for concern for some as it only relates to diamonds “used by rebel movements to finance 

                                                                                                                                          
fight-global-transparency-standard-ramps-reporting-requirements-oil-gas-and-mining-companies/> 
accessed 10 March 2017. 
588 Global Witness, ‘U.S. Administration Sounds Death Knell for Transparency Initiative (20 March 
2017) <https://www.globalwitness.org/en-gb/press-releases/us-administration-sounds-death-knell-
transparency-initiative/> accessed 22 March 2017. 
589 Global Witness (n 425). 
590 Global Witness, ‘Shell and Eni’s Misadventures in Nigeria’  (17 November 2015 
<https://www.globalwitness.org/en/campaigns/oil-gas-and-mining/shell-and-enis-misadventures-nigeria/> 
accessed 10 March 2017. 
591 Global Witness (n 425).  
592 The Kimberley Process <https://www.kimberleyprocess.com> accessed 10 March 2017. 
593 US Clean Diamond Trade Act (2003) <https://www.state.gov/documents/organization/77550.pdf> 
accessed 10 March 2017. 
594 Frankel (n 434). 
595 Ibid. 
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wars against legitimate governments”. 597  It therefore does not cover human rights 

abuses that are not related to rebel groups, despite being pressured to include them.598 

There have also been issues regarding enforcement, with diamonds from CAR still 

making their way into the market despite the country facing an embargo from the 

Kimberley Process. 599  The KP has also been criticised for only covering rough 

diamonds.600 This means that when the stones are cut and polished, they are no longer 

covered by the scheme. The aforementioned issues led to Global Witness resigning 

from its position as observer of the Kimberley Process.601 

 
iii) The Issue of Competing Initiatives  

Certain industries have competing schemes, meaning that those operating within an 

industry may feel compelled to deal with differing schemes. The schemes could be 

international or national, and governmental or non-governmental. For instance, after the 

Rana Plaza Disaster, Bangladesh saw not only the introduction of the aforementioned 

Alliance and Accord, but also domestic industry associations’ health and safety 

schemes.602 Furthermore, in relation to palm oil, the Government of Indonesia set up its 

own scheme after the RSPO set up an independent certification scheme. 603  The 

importance of coordination with governments cannot be stressed enough, as it is the 

government that can enforce standards.604  If one initiative is put into a trade deal, it 

could help to set precedence, allowing those within that particular industry to know 

what scheme the government considers to carry the most weight. It should be noted that 

an issue with this approach is that other schemes could become impotent, especially 

those which have higher standards to meet, as governments tend to be attracted to 

initiatives that do not put too much pressure on them.    
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IX) Conclusion 

The paper initially introduced the topic, giving context, and asked whether or not trade 

agreements – while avoiding protectionism – could help in preventing abuses of labour 

rights within the global supply chain. Background was then provided, setting the scene 

and giving historical context. The developing countries chapter focused on industries 

such as mining, agriculture, and fishery, and showed how abuses to labour rights are 

linked to the global market. This was followed by the chapter on developed countries, 

which clarified that this is not just a problem for developing countries. 

 

The paper then turned to trade agreements, focusing primarily on labour provisions and 

the ILO as well as the importance of ILO involvement. Then the attention turned 

towards the legal picture, with a focus on how fundamental labour rights within the 

global supply chain (particularly regarding the extractive industries) could be protected 

by including relevant laws in trade agreements. It was held that doing so could 

potentially create new obligations or reinforce old ones where obligations already exist. 

International instruments (such as fundamental ILO conventions, and those within the 

UN system and the OECD) and domestic laws (including the Dodd-Frank Act and the 

UK Modern Slavery Act) were explored next.  

 

How countries and companies can benefit from initiatives was the next topic of 

discussion, indicating how initiatives can help combat the abuse of labour rights in 

certain resource rich countries, where issues such as the informal economy and 

exploitive forces are prominent. The chapter looked at how the domestic law already in 

place in developing countries can be used to improve the protection of labour rights. 

This led to the chapter on initiatives: How they can be included and consulted 

throughout the trade agreement process, and not just after a dispute occurs. Certain 

initiatives – both all-encompassing and industry specific – that could prove to be 

beneficial to protecting the most fundamental labour rights within global supply chains 

were discussed. Issues such as the potential setback of too many initiatives in the same 

area leading to too many standards for companies to comply with was also highlighted.  

 



 107 

There is an argument, and not without merit, that laws and provisions may be used for 

protectionist purposes. Where international and domestic laws – and other labour 

provisions – are too strong to be realistically included within certain trade agreements 

without delving into protectionism, initiatives could be included. If all the above can be 

included, then this would be beneficial for reinforcement and monitoring purposes, but 

– as discussed – where this is not possible, initiatives can be seen as a compromise. 

Future work could examine more closely what specific initiatives could be in specific 

trade agreements. Furthermore, many initiatives lack grievance procedures, which can 

arguably “erode their perceived legitimacy”,605 and so this is an issue that could be 

tackled. In addition, if initiatives begin to have more enforcement, they may be 

complied with more frequently by those who have signed up to them. However, on the 

other hand, it could make members to trade agreements less likely to accept their 

inclusion in the agreements. These are all topics that could be explored in further 

research.  
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