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Summary

Diplomatic delegations sent by a state to conduct specific tasks are
internationally referred to as special missions. This type of diplomacy is
regulated through the Convention on Special Missions which also states the
terms of immunity for the so-called ad hoc diplomats. Sweden has currently
not ratified the convention and does not have any national regulation relating
to special missions sent by states. Therefore, the question arises if Sweden
needs this kind of regulation and what kind of regulation is suitable for

Sweden in terms of immunity?

This study concentrates on both the Convention on Special Missions and
international customary law to see what kind of immunity is applicable to
special missions and ad hoc diplomats to this date. The analysis realizes that
the immunity manifested in international customary law is somewhat less
extensive than the immunity expressed by the convention. Though,

international customary law is not as widespread and reliable in all aspects.

To this conclusion the tenet principles of immunity are applied in the
discussion to establish the coherent immunity for special missions. Based on
primarily the theory functional necessity the thesis comes to the assumption
that the Convention on Special Missions doesn’t motivate immunity to the

current extent.

Last, the thesis indicates that there is a need of a national Swedish regulation.
It is not necessary that the Convention of Special Mission itself is ratified and
incorporated in Swedish national law, but instead a solely national regulation

or interpretation practise could be in place.



Sammanfattning

Tempordéra diplomatiska beskickningar mellan stater regleras internationellt
genom ”The Convention on Special Mission”. Genom konventionen regleras
ocksa vilken typ av immunitet som géller for ad hoc-diplomater. Temporara
beskickningar har oftast ett specifikt syfte och verkar pa uppdrag av en stat
under en begrénsad tidsperiod. Sverige har for narvarande inte anslutit sig till
konventionen och har inte heller nagon nationell reglering avseende tempo-
rara beskickningar fran andra stater. Darmed uppstar fragan om konventionen
ar nodvandig ur ett svenskt perspektiv for att tillerkdnna ad hoc-diplomater

”korrekt” immunitet?

Uppsatsens undersokning utgar dels fran den immunitet som ges av konvent-
ionen, dels den immunitet som finns i den internationella sedvaneratten och
visar pa att immuniteten daremellan inte Gverensstammer. Den immunitet
som tillerkanns ad hoc-diplomater av konventionen ar mer omfattande an i
den internationella sedvaneratten. Dock &r den internationella sedvaneratten

ytterst begrdnsad med hé&nvisning till avsaknad av praxis och opinio juris.

Baserat pa denna slutsats tillampar analysen de immunitetsrattsliga grundsat-
serna om funktionell nédvéndighet, personlig representation och exterritoria-
litet pa resultatet for att dra slutsatsen att konventionen ger en for bred

immunitet i forhallande till framst funktionell immunitet.

Uppsatsen beskriver avslutningsvis att det i svensk rétt finns ett behov av en
reglering. Sverige behdver dock inte ansluta sig och inkorporera
konventionen for att den immunitet som ges till temporara beskickningar ska
vara konform med den internationella sedvanerétten. Det racker med en

nationell reglering eller tolkningspraxis.



Forkortningar

CAHDI Committee of Legal Advisers on Public
International Law

FN Forenta nationerna

ILC FN:s lagkommission (International Law
Commission)

Prop. Proposition

SOu Statens offentliga utredningar

ubD Utrikesdepartementet



1 Bakgrund

Diplomatiska sandebud har funnits under flera hundra ar vilket gor det latt att
tro att all slags diplomati ar val reglerad. Detta stammer ocksa till stor del
men det finns undantag. Genom Wienkonventionen om diplomatiska
forbindelser (fortsdttningsvis Wienkonventionen) ar det exempelvis Kklart
vedertaget vad som galler for permanenta beskickningar med diplomatiskt
syfte. Daremot existerar en oklarhet foér tempordra diplomatiska

beskickningar.

Inom diplomatins omrade har de temporéara beskickningarna allt sedan andra
varldskrigets slut upplevt en rendssans. Med temporar beskickning menas en
beskickning som verkar pd uppdrag fran en stat i en annan stat under en
begrénsad tid och med ett begrénsat uppdrag. Den temporéra beskickningen
kan besta av olika foretradare sasom delegater vid konferenser, kongresser
och kommissioner eller olika typer av agenter i 6vrigt. En samlingsbeteckning

for denna typ av statliga representanter ar ad hoc-diplomater.

De regler som omfattar dessa diplomater &r inte helt klarlagda i vare sig
internationell eller svensk ratt. Genom Convention on Special Missions
(fortsattningsvis konventionen om tempordra beskickningar) har FN:s
lagkommission (fortséttningsvis ILC) forsokt kodifiera vad som anses vara
gallande internationell sedvaneratt for att klargéra omradet. Trots att
konventionen ar drygt 40 ar har endast ett fatal lander valt att ratificera den.
Sverige har valt att stalla sig utanfor och halla omradet nationellt oreglerat.
Déarmed ar det ocksa oklart vad som galler i svensk ratt. Kan denna oklarhet
I6sas av att Sverige ansluter sig och inkorporerar konventionen om temporara
beskickningar eller har konventionen spelat ut sin roll? Finns det ett behov av

reglering for svenskt vidkommande och vad bor da gélla?



2 Syfte och fragestallning

Uppsatsen syftar i forsta hand till att undersoka tillampligheten av ILC:s
konvention om temporara beskickningar for svenskt vidkommande utifran ett
rattsutvecklingsperspektiv. Vidare syftar uppsatsen till att undersoka om
svensk ratt star i samstammighet med internationell ratt och om Sverige bor
ansluta sig till konventionen om temporéra beskickningar eller inte.

Utifran detta ska undersokningen besvara féljande tva fragestallningar:

Bor Sverige mot bakgrund av tillampningen av immunitet for ad hoc-

diplomater ansluta sig till konventionen om temporara beskickningar?

Hur bor den svenska regleringen for temporara beskickningar utformas for

att vara anpassad till svensk ratt?

2.1 Disposition

| syfte att besvara fragestallningen redogor uppsatsen i kap. 3-5 for diplomati
och dess grundldggande regler. Har beskrivs vidare skillnader mellan dels
diplomater i Wienkonventionen, dels ad hoc-diplomater och temporara

beskickningar.

Kapitel 6 handlar om traktaten som &r aktuellt for temporara beskickningar

och lyfter fram de viktigaste regleringarna.

Kapitel 7 beskriver vad som galler fér svenskt vidkommande och narliggande

regleringar.

| kapitel 8 avslutas uppsatsen med en analys som mynnar ut i en for frage-

stallningen relevant slutsats i kapitel 9.



2.2 Metod

Metoden som anvands i uppsatsen utgar fran vad Lina Kestemont benamner
som en recommendatory research objective och som kan Overséttas till
juridisk rekommenderande metod eller rattsutvecklingsmetod.® Den
rekommenderande metoden tar sin utgangspunkt i en undersokning av
gallande ratt och behandlar saval internationell som svensk rétt, praxis och

doktrin. Detta for att inledningsvis klargora rattslaget.

Den rekommenderande metoden tar vidare och applicerar en normativ
utgangspunkt pa undersokningen vilket for uppsatsen ar de immunitets-
rattsliga grundsatser som finns. Darefter foljer att uppsatsen avslutningsvis
rekommenderar vilken typ av reglering som &r lamplig for ad hoc-diplomater
och temporara beskickningar i Sverige.?

2.3 Material

De rattskallor som anvands i uppsatsen utgar forst och framst fran framst fran
de tvad internationella instrumenten; konventionen om temporéara
beskickningar och Wienkonventionen om diplomatiska forbindelser. Den
forra ligger som bilaga till uppsatsen i syfte att forenkla Iasningen av flertalet

artiklar som refereras till 16pande under utredningen.

Utdver internationella instrument anvands svensk lagstiftning och férarbeten
i den man de varit kopplade till den internationella ratten. Den svenska
utgangspunkten har varit ensidig da det inte finns mycket material att tillga
varfor uppsatsenen till storst del ar baserad pa internationella 6vervaganden

och den doktrin som utarbetats internationellt.

For att satta uppsatsen i ett praktiskt perspektiv har internationell praxis

anvants i den man det gatt. Internationell praxis har varit sparsam och har lett

1 Kestemont, s. 17 f.
2 |bid., s. 64 f.



till att internationell sedvéanja genom en undersokning fran Europaradet spelat
en stor roll och fyllt ut de tomrum som praxis har lamnat. Darutéver har en
intervju med personal pa UD syftat till att ge en ndgorlunda rattvis bild av den

praktiska tillampning som i nuldget finns i svensk rétt.

Slutligen behandlar uppsatsen andamalen bakom de olika regleringarna och
jamfor dessa komparativt. Ett narliggande omrade, internationella

organisationer, ligger till grund foér analysen.

2.4 Forskningslaget

Tempordra beskickningar har behandlats flitigt i den internationella
litteraturen och har med jamna mellanrum aterkommit som ett omdebatterat
amne. Framforallt finns ett brett spann av litteratur fran 1950- och 60 talet nar
konventionen stiftades. Pa senare ar har forskningen pa nytt kommit att
intressera sig for ad hoc-diplomati och temporara beskickningar. Angaende
det svenska forskningslaget har institutet med ad hoc-diplomater endast
behandlats ett fatal ganger litteraturmassigt. Det har lett till att konventionen
om tempordra beskickningars omndmnande och diskuterande ar i princip
obetydligt. Det finns darfor ingen nyligen gjord forskning som tar sikte pa
om konventionen bor inkorporeras i svensk ratt eller inte samt vilka regler
som géller for ad hoc-diplomater inom ramen for temporara beskickningar i

Sverige.

2.5 Avgransning

Uppsatsen ar avgransad till att inte utférligt behandla immunitet for stats- och
regeringschefer samt utrikesministrar — dvs. de tjadnsteman som anses ha hogst
dignitet eller status. Dessa kan naturligtvis bli foremal for temporara uppdrag
men ar i huvudsak foremal for en omfattande praxis och internationell
sedvaneratt varfor uppsatsen skulle bli allt for bred om dessa skulle behandlas

utforligt.



Uppsatsen ar aven avgransad till att endast behandla fragan om immunitet for
personer och lamnar darmed exempelvis okrankbarhet och fragan om

immunitet for beskickningslokaler utanfor.

Uppsatsen beror inte heller specialiserade beskickningar som till exempel de

som skickas av hjalporganisationer.

Vidare &r uppsatsen avgransad mot Wienkonventionen om konsulédra
forbindelser. Denna konvention kan ha viss betydelse men tillhor inte k&rnan

av immunitetsbestammelserna.

Slutligen ar uppsatsen begransad till att endast behandla ad hoc-diplomater
inom ramen for tempordra beskickningar. For ad hoc-diplomater som sénds
utanfor detta institut har det inte funnits tid eller plats till att behandla.



3 Internationell sedvaneratt, opinio juris

och reciprocitet

Avsnittet syftar till att ge en grundlaggande forstaelse for den terminologi

som fortsattningsvis kommer anvandas i framstallningen.

3.1 Internationell sedvaneréatt och opinio juris

Internationell sedvaneratt harleder sin legitimitet fran anvandningen i praxis
och den opinio juris som gar att finna mellan stater. Med praxis avses i detta
sammanhang hur stater agerar och efterlever regler i skilda kontexter. Dédrmed
tas framst sikte pa hur omfattande en regel tillampas bland stater. Det racker
dock inte endast med en omfattande tillampning utav en stat utan
regeltillampningen maste aven vara tidsmassigt utpraglad. Dessutom &r det

ett krav att regeltillampningen sker sammanhingande, utan avvikelse.?

Begreppet opinio juris avser den gallande ratt som finns nu. Darfor hanfor sig
opinio juris till den allmanna rattsovertygelsen som finns mellan stater och
som staterna kanner sig forpliktade att fOlja av annat an praktiska och

politiska skal. Opinio juris gar i princip bara att pavisa indirekt.*

Aven om vissa stater inte har deltagit i utvecklingen av den internationella
sedvaneratten sa kan en sedvaneréttslig regel bli bindande for staterna i fraga.
Detta forutsatter att staten eller staterna inte har motsatt sig utvecklingen av
den sedvanerattsliga regeln i tillrackligt hog och blivit en s.k. “persistant

objector .°

8 Linderfalk, s. 28 f.
4 1bid., s. 29 f.
5 Henriksen, s. 24.



3.2 Reciprocitetsprincipen

Principen om reciprocitet ar central inom den internationella ratten och avser
att en stats folkrattsliga handlande ger Omsesidiga konsekvenser och
reflekteras i andra staters handlande. Detta avspeglas at bada hall eftersom
den mottagande statens inskrankande av sin suverana jurisdiktion ocksa
forutsatter en Omsesidig respekt i att sandarstaten avstar i fraga om

jurisdiktion pé sitt eget territorium for mottagarstaten.®

I konventionen om tempordra beskickningar och Wienkonventionen
manifesteras reciprocitet genom stadgandet att ingen diskriminering far ske
mellan stater i dess tillampande. Det betyder med andra ord att en stat ska

behandla permanenta diplomatiska beskickningar lika.’

¢ Nationalencyklopedin, reciprocitetsprincipen.
7 Jfr. konventionen om temporara beskickningar, art. 49 och Wienkonventionen om
diplomatiska forbindelser, art. 47.

10



4 Diplomati och immunitet

Syftet med detta avsnitt ar att ge en éverblick dver saval den historiska
kontexten som grundldggande teorier och regler avseende diplomatisk
immunitet i internationell ratt. 1 avsnittet beskrivs de immunitetsrattsliga

grundsatser som senare appliceras i analysen.

4.1 Historiska grunder avseende immunitet

Fragan om diplomatisk immunitet har rétter flera hundra ar tillbaka i tiden
och har sin grund i sdndebud som skickades mellan lander. Till en borjan
utgjordes de diplomatiska forbindelserna av tillfalliga sandebud som
skickades mellan olika lander under en begrénsad tid. Under 1600-talet och
framat blev det allt mer vanligt att diplomatiska beskickningar dvergick till
att vara permanenta och 1815 fick den permanenta beskickningen en erkénd
stallning i internationell ratt genom Wienkongressen.® Fram till andra
varldskriget var darfor diplomati genom permanenta beskickningar det
dominerande forfarandesattet for kommunikation. Forst pa senare tid har
tillfalliga sandebud ater blivit aktuellt i den internationella diplomatin tack
vare den allt mer utbredda anvéndningen av konferenser och tillfalliga moéten

lander emellan.®

4.2 Personlig representation

En grundldggande teori till varfér immunitet aktualiseras for representanter
ar den som hanfors till personlig representation. Personlig representation
innebdr att representanten for sandarstaten ar att anse som en forlangd arm till

sandarstatens statséverhuvud.°

8 Dembinski, s. 3 f.
9 Ibid., s. 55.
10 Orakhelashvili, s. 208.
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Statsoverhuvudets immunitet harleddes i aldre rétt till att denne var att anse
som synonym med staten och att det var ur statsdverhuvudet som rétten hade
sitt upphov. Dérmed var det omdjligt att stélla ett statséverhuvud till svars
under annan stats jurisdiktion, eftersom den andra statens rétt inte kunde

appliceras pa denne.!!

Dagens syn pa personlig representation utgar istéllet fran att den behandling
som ges representanten motsvarar den mottagarstaten potentiellt skulle gett
séndarstatens statsoverhuvud. Detta géller oavsett om statsdéverhuvudet
utgors av en president eller en krigsherre. Darmed ar det viktigt att behandla
representanten med vordnad och respekt eftersom statséverhuvudet star i
forbindelse med representanten och goda relationer premieras.*? Teorin &r en
av de dldsta bakom immunitet men anses idag nagot utdaterad da ratten inte
langre anses harstamma fran statséverhuvudet. Ledning anses dock till viss

del fortfarande kunna hamtas frén teorin om personlig representation.

4.3 Exterritorialitet

Teorin om exterritorialitet h&vdar att representanter for den diplomatiska
beskickningen uppehaller sig inom sitt eget territorium i mottagarstaten. Detta
betyder att beskickningen ar att anse som en del av séndarstaten med
tillampning av dess jurisdiktion.** Darmed befinner sig en representant pa sitt
eget territorium dar mottagarstaten inte har jurisdiktion. Teorin har stott pa
kritik eftersom representanten hamnar inom mottagarstatens jurisdiktion sa

snart hen lamnar beskickningens omrade.®®

4.4 Funktionell nédvandighet

Teorin om funktionell nédvéandighet &r den teori som vunnit storst gehor idag

och kan beskrivas genom att det finns ett behov av privilegier och immunitet

11 Orakhelashvili, s. 208.
12 Sen, s. 97.

13 Jfr. McClanahan, s. 29 f.
14 McClanahan, s. 30 ff.
15Sen, s. 96.
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for att representanter ska kunna verka obehindrat i en annan stat. Bara genom
att vara obehindrad kan representanten ut6va sina uppgifter och funktioner
fullt ut. Detta galler &ven for privata handlingar eftersom representanten alltid
ska kunna verka och foretrada sitt land nar det behévs.'® Problematiken med
teorin om funktionell nodvandighet ligger i att olika stater har olika syn pa
vad som utgér en funktionell nédvandighet for representanter. Det gar darfor
inte att baserat pa denna teori hitta ett homogent synsatt pa vilken immunitet
som bor tillforsékras representanter i alla lagen. Teorin anses dock vara den

som stammer bést éverens med dagens forhallningssatt.t’

4.5 Immunitet

Av staternas suveranitet foljer att de har absolut jurisdiktion Over sitt
territorium. Det innebar att staterna besitter saval legislativ och judikativ
jurisdiktion som exekutiv jurisdiktion dver sitt territorium. Med legislativ och
judikativ avses lagstiftande respektive domande makt och exekutiv
jurisdiktion innebar ratten att vidta tvangsatgarder mot manniskor inom dess
omréde.8 Ett undantag fran denna absoluta jurisdiktion &r den immunitet som

kan tillkomma vissa personer genom sedvana eller traktat.®

Immunitet kan tillampas gentemot bade den judikativa och exekutiva
jurisdiktionen men inte den legislativa. Detta beror pa att en person inte kan
vara immun mot staters lagstiftning utan endast mot dess tillampning. Det
innebar att immunitet alltid aktualiseras i forhallande till staternas
jurisdiktionsutévning.?’ Med andra ord betyder det att immunitet inte &r ndgot
som erhalls uttryckligt i forhand utan som ges i efterhand néar

jurisdiktionsutdvningen aktualiseras.

Det finns i huvudsak tva typer av immunitet som kan atnjutas av en person.

Immunitet kopplad till personen i sig och som hanfors till personens stéllning

16 McClanahan, s. 32.

7 Sen, s. 98.

18 Linderfalk, s. 39 ff.

19 Nationalencyklopedin, immunitet.
2 Linderfalk, s. 51 f.

13



I staten bendmns som ratione personae (fortsattningsvis personlig
immunitet). Av personlig immunitet omfattas saval handlingar som personen
utfor i privat kapacitet som handlingar som utférs inom ramen for personens
uppdrag. Har bor tillaggas att immuniteten galler bade innan och under tiden
personen utévar ett uppdrag.?! Béde diplomatiska foretradare och ad hoc-
diplomater som handlar inom ramen for temporédra beskickningar anses

atnjuta personlig immunitet.??

I motsats till personlig immunitet finns immunitet ratione materiae
(fortsattningsvis suverdn immunitet) som &r kopplad till personens funktion
och som hanfor sig till handlingar som personen utfért inom ramen for sitt
uppdrag. Saledes stalls privata eller kommersiella handlingar utanfér den
immunitet som kan aktualiseras. Denna typ av immunitet kan ocksa goras
aktuell efter det att personen l&mnat sin funktion. Normalt sett omfattar
suveran immunitet statsrepresentanter som inte har ndgon hdg statlig

stallning.®

21 Orakhelashvili, s. 214 ff.
22 Henriksen, s. 108.
2 hid., s. 110.
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5 Diplomatiska foretradare

Avsnittet syftar till att 6vergripande behandla diplomater enligt
Wienkonventionen och darutéver ge en detaljerad bild och redogdra for ad

hoc-diplomater.

5.1 Diplomater enligt 1961 ars Wienkonvention

om diplomatiska forbindelser

Wienkonventionen ar det folkrattsliga instrument som reglerar diplomatisk
immunitet och motsvarar internationell sedvaneratt.?* Traktaten tar sikte pa
permanenta beskickningar och reglerar darfor sdndarstaters ratt att verka och
kvarstanna i mottagarstaten under en langre tid. FOor nérvarande har

Wienkonventionen 192 anslutna stater for vilka konventionen ar bindande.?

Immunitetsskyddet under Wienkonventionen varierar beroende pa vilken typ
av arbetsuppgift som personen fran sandarstaten har. Den mest omfattande
immuniteten atnjuter diplomatiska foretradare och ar nastintill absolut. Hit
hor handlingar som utfors bade i tjanst och privat. Till den mindre omfattande
immuniteten som ges hor teknisk och administrativ personal. Dessa atnjuter
inte immunitet for privat agerande som ar civil- och forvaltningsréttsligt. Det
minst omfattande immunitetsskyddet har tjanstepersonal. Immunitetsskyddet
ror i princip endast sadant handlande som sker inom dennes tjanst kopplad till
den diplomatiska beskickningen.?

5.2 Ad hoc-diplomater

Inom diplomatins omrade finns mojligheter for vissa speciella foretradare att

atnjuta immunitet utéver de som tillhér den permanenta diplomatiska

24 |inderfalk, s. 55.
%5 United Nations Treaty Collectionc, “Status of Treaties”.
2 Linderfalk, s. 56.
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beskickningen. Hit hor exempelvis statséverhuvuden och regeringschefer.?’
En ytterligare vedertagen typ av foretradare &r ad hoc-diplomater som
narmast kan beskrivas som tillfalliga representanter. Dessa ad hoc-diplomater
ingar i en temporéar beskickning och &r vanligt forekommande i internationella

sammanhang.?®

Utover att verka pa uppdrag av en stat inom ramen for en temporar
beskickning kan ad hoc-diplomater ocksa verka fran internationella och
mellanstatliga organisationer. Oavsett huvudman utgor ad hoc-diplomater
delegater vid konferenser, kongresser och kommissioner eller vissa andra
sarskilda uppdrag dar det inte finns krav pa nagon slags ackreditering for
diplomaten.?® Det betyder att ad hoc-diplomaten inte nddvéndigtvis behover
vara yrkesdiplomat utan kan vara politiker, &mbetsman, omradesexpert eller
sakkunnig.®® Mottagarstaten tillerkanner normalt ad hoc-diplomaten

straffrattslig immunitet av artighet (courtoisie).®

Forfarandet med ad hoc-diplomater och temporéra beskickningar mycket mer
informellt &n det med permanenta beskickningar. | regel sker det genom att
det skickas ett brev via den permanenta beskickningen till utrikesministern i
mottagarstaten med en forfragan om uppréattandet av en temporar beskickning
med ad hoc-diplomater. Det forekommer aven att tillfalliga beskickningar
upprattas genom ett antagande fran sandarstaten. Detta antagande kan da

baseras pa tidigare diskussioner och utfastelser staterna emellan.3

| ett av de forberedande arbetena till Wienkonventionen av den sérskilde
rapportoren Emil Sandstrom karaktériseras en “special mission” (temporar
beskickning) som en tillfallig handling av en stat. 1 normala fall hade
handlingen utférts av den permanenta beskickningen i landet men beroende

pa att en sadan exempelvis inte existerar eller att beskickningen inte har

27 Dembinski, s.58.
28 |bid., s.55.

2 Ds Ju 1984:6, 5.92.
30 Eek, s. 75.

%1 Ds Ju 1984:6, 5.92.
32 Hardy, s.93.
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kompetens, expertis eller liknande. behover uppgiften utféras av annan
personal. Det forberedande arbetet talar ocksa for att den temporara

beskickningen oftast ska foretradas av en diplomat.®

Utvecklingen av temporara beskickningar hangde ursprungligen tatt samman
med utvecklingen av permanenta beskickningar. Forslaget om temporéra
beskickningar fanns med i tre bestammelser i utkastet till Wienkonventionen,
men forkastades innan konventionen tradde ikraft. Bestdammelserna
behandlade i sin tur vilka artiklar i Wienkonventionen som var tillampliga pa
temporara beskickningar och definierade dven temporira beskickningar.®*
Anledningen till att bestimmelserna inte antogs var att delegaterna vid
Wienkonferensen inte fatt tillracklig tid att behandla fragan. Istéllet skickades

fragan om temporara beskickningar till utredning av ILC.%®

33 |LC Yearbook 1960, Vol I, s. 108.

34 Dembinski, s.56.

3 Volume 11 of the Official Records of the United Nations Conference on
Diplomatic Intercourse and Immunities, s. 89 f.
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6 Konventionen om temporara
beskickningar (The Convention on

Special Missions)

Syftet med detta avsnitt ar att redogéra for den i New York 1969 antagna

traktaten om temporara beskickningar i form av innehall och relevans.

Konventionen om temporara beskickningar skapades av ILC 1969 i syfte att
kodifiera den géllande sedvaneratten angdende temporara beskickningar.3®
Konventionen tradde ikraft forst 1985 och har i nulaget 39 anslutande parter.3’
Sverige har inte anslutit sig med hénvisning till att endast vissa delar bor vara

att anse som internationell sedvaneratt.38

Konventionen behandlar endast temporéra beskickningar fran en stat vilket
betyder att alla beskickningar som sker fran andra aktorer sasom exempelvis
mellanstatliga organisationer ldmnas utanfor konventionens
tillimpningsomrade.®® Darmed har det i den internationella doktrinen
anmarks att konventionens tillampningsomrade ar smalt. | kontrast till detta
anses den vara bred i termer av immunitet om det utgas frn gallande
sedvaneratt inom omradet.*° Betraffande immunitet har fragan lyfts om det
proportionerligt &r nodvandigt med en personlig immunitet som gar utanfor
det tillfalliga s&ndebudets uppdrag eller funktion. Detta medfor praktiska
problem da stater inte alltid &r beredda att ge en sadan vidstrackt immunitet

till tillfalliga sandebud.*! Fragan behandlas mer utforligt i kapitel 6.3.

3% Eek, s. 101.

37 United Nations Treaty Collectionc, “Status of Treaties”.

38 Aklagarmyndigheten, Immunitet m.m. s. 22.

39 Jfr. Convention on special missions, art. 2.

4 Wood, s. 72 f; FN, Introductory note to the Convention on Special Missions, 2019-12-16.
41 Watts, s. 344 f.
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6.1 Konventionens innehall

Innehallsmassigt star konventionen nastan helt i dverensstimmelse med

Wienkonventionen i termer av immunitet.*2

| art. 1(a) tillsammans med 1(e) framhalls att en temporar beskickning ska
utgdras av personer som har rétt att foretrada staten samt fatta beslut i vissa
fragor for statens rakning. Detta menar vissa forskare motsatsvis ska tolkas
som att personer som bara delvis foretrdder en stat exempelvis genom att
tillhora offentliga organ eller delegationer fran partier inte kan raknas till en

temporar beskickning.*?

Vidare maste den temporéra beskickningen enligt art. 1(a) vara tillfallig och
liksom ovan skrivet vara bemyndigad att handla for staten. Beskickningen
maste enligt art. 1(a) och art. 2 bli godkand av mottagarstaten for att
konventionen ska trada ikraft. Det kravs ocksa att den temporara
beskickningen har ett specificerat uppdrag enligt 1(e). Den far och kan saledes
inte ha en representativ karaktar liksom den som finns hos permanenta

diplomatiska beskickningarna.*t

Vad det galler uppdraget maste det bestammas sarskilt enligt art. 3 for att
beskickningen ska kunna omfattas av konventionen. Det ar alltsa detta beslut

som blir ramen for den temporara beskickningens utformning.

For att beslutet om en tillfallig beskickning ska bli géllande stadgar vidare art.
11 att utrikesdepartementet i mottagarstaten maste underrattas och godkanna
ett flertal uppgifter om den tillfalliga beskickningen. Kravet rér exempelvis
information om sammansattning av den tempordra beskickningen och

tidsintervallet den kommer att verka i mottagarstaten.

42 Eek, s. 101.
4 Hardy, s. 92.
4 Ibid.
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Ad hoc-diplomaternas enskilda immunitet regleras i art. 31. Artikeln medfor
en absolut straffrattslig immunitet for diplomaterna och en nastintill absolut
civilrattslig immunitet. Ett civilrattsligt undantag som skiljer sig fran
Wienkonventionen &r att ad hoc-diplomater inte dr immuna mot
skadestandstalan i trafikmal.*® Ad hoc-diplomater har inte heller samma frihet
att rora sig och vistas i landet som permanenta diplomater, utan det far bara
goras inom ramen for missionen.*® | sammanhanget &r det viktigt att
podngtera att ingressen till konventionen noga anger att reglerna inte ska

gynna individer. Istallet ska de framja ett effektivt samarbete mellan staterna.

En annan viktig punkt behandlar reciprocitet for konventionen. Art. 49
stadgar att diskriminering inte far ske mellan stater, men att det finns tva
undantag. Det forsta ar att ndgon av staterna ar restriktiv i sin tillampning,
vilket dven galler enligt Wienkonventionen.*’ Det andra undantaget ar att
staterna sinsemellan kommer Gverens om att franga reglerna i konventionen.
Detta forutsatter att det inte ar oférenligt med konventionens syfte och
paverkar andra lander. Undantagen oppnar exempelvis upp for en méjlighet
att avtala om immunitet, vilket ocksa lyftes i forarbetet till konventionen.*8

6.2 Praxis

Konventionens anvandning &r allmant satt restriktiv i staters nationella praxis.
Detta beror troligtvis pa att fallen inte blir offentliga i mottagarstaterna eller

tas upp i nationella domstolar.*°

Ett fall som dock har offentliggjorts ar fallet Khurts Bat dér en mongolisk
sakerhetschef stalldes infor ratta i Storbritannien. Khurts Bat havdade att han

atnjot personlig immunitet eftersom han handlat pa Mongoliets vagnar men

4 Convention on special missions, Art. 31 (2) d.

6 1bid., Art. 27.

47 Wienkonventionen om diplomatiska forbindelser, art. 47.
4 Hardy, s. 94; Jfr. ILC Yearbook 1967, Vol Il, s. 103.

49 Sanger & Wood, s. 13.

20



detta argument avfardades av den nationella domstolen med hénvisning till
att Storbritannien inte pé férhand tillerkant Khurts ndgon méjlig immunitet.>

Det finns dven tva storre fall i internationell praxis dar den internationella
domstolen nd&mner konventionen i samband med sina avgdrande. Det forsta
ar Arrest Warrant Case som handlar om mojlig immunitet for Rwandas
tidigare utrikesminister. Konventionen ansags kunna utgora vagledning for
hur det skulle démas i fallet.* Vissa forskare menar detta ger stod for att
konventionen om temporara beskickningar har bekraftats och erkanns som

internationell sedvanerétt.>?

Det andra fallet som behandlar konventionen om temporara beskickningar ar
Djibouti mot Frankrike dar den internationella domstolen valde att inte
tillampa eller dra nagra analogier till konventionen. Detta baserat pa att

landerna inte var anslutna.®®

6.3 Internationell sedvaneréatt betraffande

konventionen

Forst och framst har det ansetts kunnat stillas upp tva minimikrav i
internationell ratt for att ad hoc-diplomater ska kunna fa ett diplomatiskt
skydd. Dessa stdds i analogi med de regler som finns i den internationella
sedvaneritten for permanenta diplomater.>* | foljande &r dessa tva krav:

1. Att personen som ska fa skyddet ar foretradare for en stat.>

2. Att mottagarstaten gar med pa att ge immunitet.

%0 Khurts Bat, p. 22-41.

51 Democratic Republic of the Congo v. Belgium, p. 52.

52 Orakhelashvili, s. 218.

%3 Djibouti v. France, p. 185; p. 194.

54 Jfr. Wienkonventionen om diplomatiska férbindelser, art. 2, 3 och 10.
% Wood, s. 66 f.

% 1bid., s. 69.
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Det sistnamnda kravet begréansar att ad hoc-diplomater automatiskt atnjuter
mojlig personlig immunitet eftersom mottagarstaten maste godkénna det i

forhand.%’

Ar 2013 borjade Europarédets Committee of legal advisers on public
international law (CAHDI) undersoka hur medlemmarna i Europaradet
anvander temporara beskickningar i nationell lagstiftning och i praxis.>®
Undersokningen samlade 38 svar fran bade stater som var anslutna till

konventionen och stater som inte var anslutna och blev fardigstalld 2018.%°

Baserat CAHDI:s undersdkning har forskare kunnat dra flera slutsatser. Dessa
var att i likhet med art. 1 i konventionen om temporara beskickningar tog
landerna fasta pa att beskickningen maste vara temporar och representera
séndarstaten. Med representation av séndarstaten innebar det inte att det
behover vara tjansteman med néra anknytning till regeringen. Det kunde rora
sig om experter, politiker (saval fran det styrande partiet som fran
oppositionen) och foretradare for domstolsvasendet. | regel skulle den
temporara beskickningen utgéras av representanter pa en hig niva.®

Gallande immunitet kunde undersokningen sla fast att foretradare for
temporara beskickningar allméant atnjuter full straffrattslig immunitet.5! Det
var daremot oklart om personal i temporéara beskickningar atnjuter immunitet
for privata civilrattsliga handlingar eftersom den typ av immunitet gar utéver

funktionell nodvandighet.5?

Vidare ar det osdkert om alla typer av temporara beskickningar i frdga om
representanternas dignitet &tnjuter immunitet.®® Detta eftersom det &r svart att

bedoma i vilken man som konventionen om temporéara beskickningar trader

" Wood, s. 69.

% CAHDI, Replies by States to the questionnaire on “Immunities of special missions”, s. 3.
% 1bid., s. 2.

60 Sanger & Wood, s. 30.

61 1bid., s. 16 f.

82 1bid., s. 28 f.

83 1bid., s. 32.
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in och mojliggdr en personlig immunitet utanfor den suverédna immunitet som

normalt ges statsrepresentanter.®*

%4 Sanger & Wood, s. 16 och s. 32 f.
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7 Svensk ratt

Kapitlet redogdr for den svenska regleringen och tillamplighet av diplomatisk
immunitet for permanenta beskickningar, temporédra beskickningar och

internationella organisationer.

7.1 Diplomati

Wienkonventionen ar i svensk rétt inkorporerad genom lag (1976:661) om
immunitet och privilegier i vissa fall. Av forarbetena lyfts fram att
Wienkonventionens regler i princip var géllande i Sverige innan
inkorporeringen och att det darfor inte var ett betydande avsteg att tillampa

dessa regler i svensk ratt.®

7.2 Ad hoc-diplomati

Det inte helt enkelt att redogdra for tillampningen av ad hoc-diplomati och
temporara beskickningar i Sverige eftersom fragan séllan aktualiseras enligt
Utrikesdepartementet (UD). | praktiken sker bedémningen av immunitet i
efterhand. Fragan om ad hoc-diplomaten eller den temporéra beskickningen
har immunitet bedémts forst efter det att immunitetsskyddet har aktualiserats.
Det innebar darfor att polis och aklagare gor en individuell bedémning utifran
situationen. Denna sker nasta alltid i konsultation med UD:s protokollenhet
som ar den avdelning som handhar immunitetsfragorna. Vid fragor rérande
ad hoc-diplomater utgar UD fran internationell sedvaneratt for att utréna om
personen har immunitet. Det finns i nuldget inte nagon nationell

tolkningspraxis eller reglering for att hantera en sadan situation.%®

% Prop. 1966:148, s. 15.
% Shierwagen, tjansteman UD:s protokollenhet, telefonintervju den 27 november 2019.
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7.3 FoOrarbeten och stallningstagande

Fragan om Sverige bor ansluta sig till 1969 ars konvention om temporara

beskickningar har behandlats ett fatal ganger.

I samband med om utldndska observatorer och inspektorer skulle tillerkénnas
privilegier och immunitet i Sverige belystes fragan genom prop. 1988/89:38.
Slutsatsen var att tillampningsomradet inte omfattade internationella
organisationer varfor utredningen inte ansag det praktiskt att ansluta sig till
1969 ars konvention. Istéllet valdes forfarandet att stifta egna bestammelser

om varje situation dar observatorer och inspektorer aktualiseras.®’

Aven i SOU 2008:2 som behandlade stater och dess egendom lyftes ad hoc-
diplomati fram som ett exempel dar immunitet kunde aktualiseras vid sidan
av statsimmunitet och diplomatisk immunitet. Utredningen behandlade
endast ad hoc-diplomati Gversiktligt och utryckte ingen asikt huruvida
Sverige bor tilltrada konventionen eller inte.%® Dock indikerade utredningen
pa att ledning kan hamtas fran konventionen dven om det ar oklart i vilken

man den utgdr internationell sedvanerétt.®°

Sverige har senast 2017 klargjort sin stallning i undersékningen av CAHDI.
Dér angavs att Sverige for narvarande inte har nagra avsikter att ansluta sig

till konventionen.

7.4 Internationella organ

Det finns en mojlighet att i svensk ratt erhalla immunitet for internationella
organisationer. Omradet regleras genom bilagan till 4 § i lagen (1976:661)

om immunitet och privilegier i vissa fall. Genom riksdagens kungdrande i

67 Prop. 1988/89:38, s. 9.

6 SOU 2008:2, s. 53 ff.

% 1bid., s. 57.

0 CAHDI, Replies by States to the questionnaire on “Immunities of special missions”, S.
105.
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forhallande till internationella organ och personer med anknytning till sadana
organ far dessa personer immunitet. En forutsattning for detta ar att stadga

eller avtal har tratt ikraft med Sverige.’*

Ett exempel pa ett sadant avtal &r det som galler mellan Sverige och Asiatiska
banken for infrastrukturinvesteringar. Dér stadgas att:

Styrelseledamdterna, direktionsledaméterna, suppleanterna, den
verkstéllande direktoren, de vice verkstallande direktérerna samt évriga
tjansteman och anstallda i banken, inklusive experter och radgivare som
utfor uppdrag eller tjanster for banken, ska samtliga ha immunitet mot
rattsliga forfaranden vad avser uppgifter som de utfort i tjansten, savida
banken inte ger upp denna immunitet, och ska ha immunitet vad avser alla

deras officiella papper, handlingar och dokument.”

Mojlighet finns aven att bevilja immunitet for andra personer an de som
namns i bilagan. Detta sker enligt 5 § sa lange personerna har koppling till
organisationen och gors da av regeringen. Kravet ar att det ska vara berattigat

i syfte att uppréatthalla avtalet med organisationen.

I Thorblad, Lag (1976:661) om immunitet och privilegier i vissa fall, 4 §, Karnov.
72 Cit., prop. 2015/16:99, Bilaga 3, art. 50.
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8 Analys

En grundlaggande utgangspunkt for att kunna besvara fragestallningen ar att
faststélla vilken typ av immunitet som tillerkanns ad hoc-diplomater inom
ramen for den temporara beskickningen. Detta maste goras bade utifran den
immunitet som ges av konventionen om tempordra beskickningar och den
som ges av internationell sedvaneratt. Darefter kommer analysen applicera de
immunitetsrattsliga grundsatserna pa svaret for att se vilken typ av immunitet
som ar mest efterstravansvérd. Sist ser analysen till Sveriges behov och hur

den typ av immunitet som diskuterats bast gors konform med svensk rétt.

Gallande den immunitet som det i foljande talas om &r det viktigt att
understryka att all form av immunitet alltid ges av Sverige och ar i férhallande
till Sveriges jurisdiktionsutévning. Darmed asyftas inte att en person
automatiskt atnjuter immunitet i sig, utan att personen istallet tillerkanns en
immunitet gentemot den judikativa och exekutiva jurisdiktion som Sverige

annars har ratt utbva.

8.1 Immunitet enligt konventionen om

temporéara beskickningar

Det faktum att konventionen om tempordra beskickningar nastan helt
Overensstammer med den immunitet som ges av Wienkonventionen ger ingen
annan slutsats &n att immuniteten for ad hoc-diplomater inom ramen for
temporara beskickningar &r knuten till personen och inte till funktionen. De
sma skillnader som finns i termer om mojlig immunitet for skadestandsmal i
trafikmal ar i princip obetydliga i sammanhanget och paverkar darfor inte
reglerna i helhet. Kontentan &r darfor att den immunitet som kan ges av

konventionen ar en full personlig immunitet med vissa inskrdnkningar.
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Givet detta ar latt att forstd att ILC gjorde konventionen om temporara
beskickningar statisk i forhallande till immunitet. Narmare bestamt for att
kunna tacka alla typer av situationer dar immunitet kan aktualiseras for ad
hoc-diplomater. Foljdfragan blir darmed hur denna personliga immunitet

forhaller sig till internationell sedvaneratt?

8.2 Immunitet enligt internationell sedvaneratt

Analysen av den immunitet som erbjuds av internationell sedvanerétt
kommer utgad fran undersokningen som gjordes av CAHDI i 38 lander. Det
rader ingen tvekan om att CAHDI:s undersokning ar i minsta laget for att
tillsammans med praxis pavisa den opinio juris som kravs for att sla fast en
overgripande internationell sedvaneratt. Det gar darfor inte att dra allt for
stora slutsatser baserat pa dess resultat. Det undersokningen dock med
nagorlunda sakerhet kan styrka ar att temporéra beskickningar och ad hoc-
diplomati &r ett amne som i stor grad aktualiseras lander emellan. Det gar
ocksa konstatera att Sverige inte tagit stallning mot temporara beskickningar.
Detta ar nagot som Sverige i sa fall borde ha gjort for att undga att bindas av

internationell sedvaneratt.

Undersokningen pavisar att ad hoc-diplomater i regel ges straffrattslig
immunitet inom ramen for sitt uppdrag, men daremot inte civilrattslig.
Séledes en inskréankt form av personlig immunitet. Aterigen maste poédngteras
att da undersokningen inte kan visa pa nagon utbredd opinio juris mellan
stater gar det inte heller att dra nagon entydig slutsats kring om internationell
sedvaneratt erbjuder denna personliga immunitet i alla fall av temporéra

beskickningar.
Undersokningen ger dessutom uttryck for en oklarhet i fragan om immunitet

6verhuvudtaget alltid &r pakallad utifran ad hoc-diplomaternas dignitet eller
status. Detta medfor ytterligare osékerhet till internationell sedvanerétt.
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| kontrast till CAHDI:s undersokning ska ocksa namnas nagot om den praxis
som finns att tillga. Bade Arrest Warrant-fallet och fallet Khurts Bat talar for
att det gar att skonja en internationell sedvaneratt kring temporara
beskickningar. | vilken man den skiljer sig fran konventionen om temporéara
beskickningar &r i nulaget svart att faststalla men en slutsats som ligger néra
tillhands &r att konventionens bestammelser i den del de sammanfaller med
ovan resultat fran CAHDI skulle kunna utgora internationell sedvanerétt.
Dérmed att ad hoc diplomater har en straffrattslig immunitet och att reglerna
for faststallande av tempordra beskickningar ar gallande. Denna slutsats kan
goras om fallet Arrest Warrant fortfarande har barkraft pa temporara

beskickningar.

Det som talar mot att konventionen skulle utgora internationell sedvanerétt ar
fallet Djibouti m. Frankrike som Oppnar upp for andra alternativ. Ett forsta
alternativ &r att den internationella sedvaneratten skiljer sig fran
konventionen. Ett andra alternativ ar att det annu inte skulle finnas nagon
internationell sedvaneréatt pa omradet. Osakerhetsparametern &r hog i alla tre
fall och mer ledning behdvs i praxis for att sdkert kunna faststalla en tydlig

internationell sedvaneritt.

Slutsatsen blir darfor att den internationella sedvanerétten inte entydigt avgor
vilken typ av immunitet som tillforsékras ad hoc-diplomater i temporéra
beskickningar annat &n en mojlig straffrattslig immunitet kopplad till
personen. Darmed talar den internationella sedvanerétten for att ad hoc-
diplomater antagligen bor tillerk&nnas personlig immunitet, men att den inte

ar helt oinskrankt.

8.3 Immunitetsrattsliga grundsatser

Detta kapitel behandlar vilken typ av immunitet som &r efterstravansvard i

forhallande till de immunitetsrattsliga grundsatser som finns.
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Teorin om funktionell nddvandighet talar mot att det ska foreligga en full
personlig immunitet for ad hoc-diplomater pa samma satt som aktualiseras
for permanenta diplomater. Det starkaste argumentet bor vara att uppgifterna
mellan dessa typer av diplomater i grund och botten skiljer sig at. Da ad hoc-
diplomaten endast har ett begransat specifikt uppdrag &r dess omfattande
immuniteten inte motiverad gentemot en permanent diplomat vars uppdrag ar
betydligt bredare. Att skydda de egna medborgarna, verka for goda relationer
och tillvarata landets intresse i mottagarstaten motiverar en personlig
immunitet for permanenta diplomater da dessa maste kunna verka obehindrat
i alla 1&gen. Sannolikheten borde rimligtvis vara liten att en ad hoc-diplomat
blir foremal for uppdrag dar denne behéver skydd i forhallande till privata
handlingar som utfors utanfor uppdraget. Forvisso kan det temporéra
uppdragets langd, betydelse och utsatthet motivera en mer omfattande

immunitet. Jdmval borde dessa situationer vara undantag.

Det andra argumentet hanfor sig till att det ar svart att motivera en mer
omfattande personlig immunitet for ad hoc-diplomater i kontrast till den
immunitet som ges ministrar och andra statstjansteman med hog dignitet eller
status. Dessa erkanns i allmanhet den begrénsade suverdna immuniteten som
ar i forhallande till dess uppdrag. Ett forfarande dar ad hoc-diplomater inom
ramen for en temporar beskickning étnjuter stérre immunitet kan potentiellt
undergrava immunitetsinstitutet da det inte langre blir proportionerligt till
funktionell nédvandighet. Exempelvis ar det oproportionerligt att en utlandsk
minister inte omfattas av immunitet vid privata brottsliga handlingar nér en
ad hoc-diplomat vid en temporar beskickning potentiellt kan atnjuta sadan

immunitet.

Ur ett perspektiv som utgar fran teorin om personlig representation gar det
daremot att argumentera fran andra hallet, namligen att ad hoc-diplomater ar
speciellt utsanda fran sandarstaten och da representerar staten pa ett sadant
sétt att behandlingen av representanten ska motsvara det som potentiellt
skulle getts till statséverhuvudet eller regeringschefen. | sammanhanget ska

lyftas vilken relevans teorin kan tillmatas idag eftersom teorin anses vara
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nagot foraldrad. Teorin bor darfor kunna ge viss ledning men samtidigt inte
tillmatas samma kraft som teorin om funktionell nddvandighet. Detta &ven om
teorin om personlig representation rent faktiskt kan motivera anvandandet av

mer omfattande personlig immunitet.

Gallande teorin om exterritorialitet och dess applicerbarhet pa konventionen
om temporara beskickningar gar ingen immunitet att hanfora till teorin. Detta
eftersom den temporara beskickningen inte har nadgon permanent plats att
uppehalla sig pa och teorin tar sin grund i tanken att immunitet hanfors till
séndarstatens jurisdiktion i mottagarstaten genom just en permanent plats. Det
sager i sin tur sig sjalvt att om den temporara beskickningen far ett permanent
uppehélle i mottagarstaten sa ar det inte langre frdga om en temporar

beskickning.

Sammanfattningsvis tyder analysen pd en ledande uppfattning att
konventionen om temporara beskickningar erbjuder en nagot for omfattande
immunitet. Dock kan den mer omfattande immuniteten vara motiverad utifran

vissa aspekter.

8.4 Begransningar inom ramen for

konventionen om temporara beskickningar

D& de immunitetsrattsliga grundsatserna talar for att konventionen om
temporara beskickningar har en nagot for omfattande immunitet uppstar

fragan om det ar majligt att inskranka konventionens majliga immunitet.

Det ges en viss mojlighet att inskrdnka den personliga immuniteten genom
art. 49 i konventionen om temporéra beskickningar. Dock ar mojligheten i sig
sjalv begransad eftersom artikeln stadgar att forandringar endast far ske inom
eller i forhallande till konventionens tillampningsomrade eller syfte.

Detta vacker darmed foljdfragan om vilken immunitet som kan avtalas utan
att ett frangdende fran konventionens syfte? Att syftet med konventionen

skulle vara att alltid tillforsakra en representant personlig immunitet bor vara
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mindre troligt med hanvisning till ingressen som stadgar att enskilda individer
inte ska gynnas sarskilt. Inte heller forarbetet till konventionen talar for att en
for omfattande immunitet skulle vara en del av syftet. | den begransade praxis
som finns kan likasa fallet Khurts Bat (dar det inte gavs personlig immunitet)

stddja detta resonemang, dven om fallet tillhor nationell brittisk rétt.

Det &r daremot oklart om immunitet kan avtalas bort helt, samt i vilken
omfattning det &r mojligt att avtala bort immunitet i temporéra beskickningar.
Foljaktligen blir svaret pa fragan att det bor ga att inskranka den mojliga
immunitet som kan ges men att magnituden av detta inte gar att bestamma

utan vidare utveckling i praxis.

8.5 Aspekter for svenskt vidkommande

I nuldget saknar Sverige nationell reglering avseende tempordra
beskickningar. Detta banar véag for missforstand och ett skevt tillampande da
aklagare och polis varje gang som ett immunitetsrattsligt drende uppstar
maste soka ledning i den internationella sedvaneréatten. Liksom denna uppsats
visat ar den internationella sedvaneratten inte helt entydig och det gar att
ifrdgasatta dess barkraft i manga avseenden. Aven om det har gjorts forsok
att visa pa en internationell sedvaneratt ar det langt ifran sakert vad som
faktiskt galler for ad hoc-diplomater och temporara beskickningar. Darmed
ar det nodvandigt att Sverige tar stallning i fragan eftersom det inte kommer
ga att forlita sig pd den internationella sedvaneratten i handelse av ett

immunitetsrattsligt trangmal.

For svenskt vidkommande finns det tre alternativ som i foljande kommer
stallas upp. Utéver att lamna omradet oreglerat sa finns mojligheten att
ansluta sig till konventionen och inkorporera den i svensk ratt. Det sista
alternativet &r att enbart ha en nationell reglering eller tolkningspraxis
hanforlig till temporéra beskickningar.
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Om omradet lamnas oreglerat maste tydlighetsaspekten namnas. For det fall
att det finns en reglering i svensk ratt, oavsett om den hanfor sig till
konventionen om temporara beskickningar eller inte, sa forhindrar det ett
framtida missbruk och okar forutsebarheten i fraga om vilken immunitet som
bor ges till en ad hoc-diplomat. Med tanke pa att immunitetsfragan
uppkommer forst efter att nagon incident eller handelse har intraffat blir
avvagningen problematisk da det inte finns nagon reglering att luta sig mot.

Darfor ar det inte lampligt att lamna omradet oreglerat.

Liksom analysen ovan visat ger konventionen om temporara beskickningar
ett ndgot for omfattande immunitetsskydd som inte ar motiverat utifran vare
sig internationell sedvanerétt eller teorin om funktionell nodvandighet. Aven
om det gar att inskranka konventionen ar det inte helt klarlagt i vilken
omfattning detta & mdojligt. En annan aspekt som talar emot Sveriges
anslutande ar det argument som redan har lyfts i svenskt forarbete vilket ar
konventionens snava tillampningsomrade. Detta snava tillampningsomrade
utesluter internationella organisationer, dar en immunitet ocksa kan
aktualiseras. Inte heller det faktum att konventionen endast har 39 anslutande
stater talar for ett anslutande da konventionen inte ar sarskilt allmant
tillampad. Att ansluta och inkorporera konventionen for att konformt kunna
tillampa immunitet for ad hoc-diplomater & mojligt men det medfor

komplikationer som kan undvikas.

Istallet bor det racka med en nationell reglering eller tolkningspraxis. En
nationell reglering liknande den som finns for internationella organisationer
skulle innebara att Sverige kan fa en konform tillampning med saval den
internationella sedvaneratten allt eftersom den utvecklas, som mot vad som
ar proportionerligt av de immunitetsrattsliga grundsatserna. Denna nationella
reglering skulle kunna utformas sa att Sverige ingar avtal med stater infor
varje temporér beskickning som skickas till Sverige och att det ska goras

genom lagstiftning.
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Forfarandet med internationella organ har fungerat val i svensk ratt men for
temporéra beskickningar kan det dock bli problematiskt att i varje fall behdva
lagstifta. Detta med tanke pa de temporara beskickningarna inte alltid sker
med lang framforhallning (exempelvis konferenser och liknande).
Problematiken kan losas genom att regeringen far befogenhet att férordna om
immunitet for temporédra beskickningar. Naturligtvis innebdr 6kningen av
regeringens befogenhet ett problem i forhallande till maktdelning och maste

sérskilt noga 6vervagas i lagstiftningen.

| annat fall, eller tills vidare, kan det vara lampligt att utforma en nationell
tolkningspraxis. Denna tolkningspraxis kan da UD rada 6ver och den bor ha
som syfte att underlatta situationer dar immunitet aktualiseras gentemot
temporara beskickningar och ad hoc-diplomater. Utgangspunkten ska vara
internationell sedvaneratt men med en immunitet som &r motiverad utifran

funktionell nddvandighet for varje temporar beskickning.
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9 Slutsats

Denna uppsats slutsats ar att Sverige inte bor ansluta sig och inkorporera
konventionen om temporara beskickningar utifran ett immunitetsrattsligt
perspektiv. Problematiskt &r konventionens snava tillampningsomraden och
dess vittgdende regler om immunitet (dven om de gar att inskranka). Istallet
bor Sverige ha en nationell reglering som tar sikte pa den oklara situation som

géller for ad hoc-diplomater och temporara beskickningar.

Det mest praktiska &r att i varje fall avtala om nar ad hoc-diplomater bor
tillerkdnnas diplomatisk immunitet for att 0ka forutsebarheten och ldsa
otydlighetsproblematiken. Detta skulle kunna genomféras genom att det fors
in en regel liknande den som finns om internationella organisationer. Med
tydliga ramar och en immunitet som tar avstamp i uppdraget blir det ocksa
klart vilka granser som géller for den temporéra beskickning och ad hoc-

diplomaten.

Vad det géller en lagreglering &r det alltsa i forsta hand énskvart. Dock kan
luckan som finns i svensk ratt tappas igen genom en tolkningspraxis som UD
forfogar Gver och som finns att tillga for det fall att en immunitetsrattslig

situation uppstar.

Bade en nationell reglering och en tolkningspraxis bor ta avstamp i den
begransade internationella sedvaneratt som gar att finna samt baseras pa
funktionell nédvandighet for att kunna erbjuda en dynamisk immunitet i

forhallande till den temporara beskickningen och ad hoc-diplomatens

uppdrag.
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Bilaga: 1969 ars konvention om
temporara beskickningar (Convetion

on Special Missions)

Convention on Special Missions
Adopted by the General Assembly of the United Nations
on 8 December 1969

The States Parties to the present Convention,
Recalling that special treatment has always been accorded to special missions,

Having in mind the purposes and principles of the Charter of the United Nations concerning the
sovereign equality of States, the maintenance of international peace and security and the development of

friendly relations and cooperation among States,

Recalling that the importance of the question of special missions was recognized during the
United Nations Conference on Diplomatic Intercourse and Immunities and in resolution I adopted by the

Conference on 10 April 1961,

Considering that the United Nations Conference on Diplomatic Intercourse and Immunities
adopted the Vienna Convention on Diplomatic Relations, which was opened for signature on 18 April
1961,

Considering that the United Nations Conference on Consular Relations adopted the Vienna

Convention on Consular Relations, which was opened for signature on 24 April 1963,

Believing that an international convention on special missions would complement those two
Conventions and would contribute to the development of friendly relations among nations, whatever
their constitutional and social systems,

Realizing that the purpose of privileges and immunities relating to special missions is not to
benefit individuals but to ensure the efficient performance of the functions of special missions as

missions representing the State,

Affirming that the rules of customary international law continue to govern questions not regulated

by the provisions of the present Convention,
Have agreed as follows:

Article 1
Use of terms

For the purposes of the present Convention:
(a)  a “special mission” is a temporary mission, representing the State, which is sent by one State to

another State with the consent of the latter for the purpose of dealing with it on specific questions or of

performing in relation to it a specific task;
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(b) a “permanent diplomatic mission” is a diplomatic mission within the meaning of the Vienna
Convention on Diplomatic Relations;

(c)  a “consular post” is any consulate-general, consulate, vice-consulate or consular agency:

(d)  the “head of a special mission™ is the person charged by the sending State with the duty of acting
in that capacity;

(e)  a “representative of the sending State in the special mission™ is any person on whom the sending
State has conferred that capacity;

(1)) the “members of a special mission” are the head of the special mission, the representatives of the

sending State in the special mission and the members of the staff of the special mission;

(g) the “members of the staff of the special mission™ are the members of the diplomatic staff, the

administrative and technical staff and the service staff of the special mission;

(h)  the “members of the diplomatic staff” are the members of the staff of the special mission who
have diplomatic status for the purposes of the special mission;

(i) the “members of the administrative and technical staff” are the members of the staff of the special
mission employed in the administrative and technical service of the special mission;

o) the “members of the service staff” are the members of the staff of the special mission employed

by it as household workers or for similar tasks:

(k)  the “private staff” are persons employed exclusively in the private service of the members of the
special mission.

Article 2
Sending of a special mission

A State may send a special mission to another State with the consent of the latter, previously
obtained through the diplomatic or another agreed or mutually acceptable channel.

Article 3
Functions of a special mission

The functions of a special mission shall be determined by the mutual consent of the sending and

the receiving State.

Article 4
Sending of the same special mission to two or more States

A State which wishes to send the same special mission to two or more States shall so inform each

receiving State when seeking the consent of that State.
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Article 5
Sending of a joint special mission by two or more States

Two or more States which wish to send a joint special mission to another State shall so inform the
receiving State when seeking the consent of that State.

Article 6

Sending of special missions by two or more States in order
to deal with a question of common interest

Two or more States may each send a special mission at the same time to another State, with the
consent of that State obtained in accordance with article 2, in order to deal together, with the agreement
of all of these States, with a question of common interest to all of them.

Article 7
Non-existence of diplomatic or consular relations

The existence of diplomatic or consular relations is not necessary for the sending or reception of a

special mission.

Article 8
Appointment of the members of the special mission

Subject to the provisions of articles 10, 11 and 12, the sending State may freely appoint the
members of the special mission after having given to the receiving State all necessary information
concerning the size and composition of the special mission, and in particular the names and designations
of the persons it intends to appoint. The receiving State may decline to accept a special mission of a size
that is not considered by it to be reasonable, having regard to circumstances and conditions in the
receiving State and to the needs of the particular mission. It may also, without giving reasons, decline to

accept any person as a member of the special mission.

Article 9
Composition of the special mission

1. A special mission shall consist of one or more representatives of the sending State from among
whom the sending State may appoint a head. It may also include diplomatic staff, administrative and

technical staff and service staff.

2.When members of a permanent diplomatic mission or of a consular post in the receiving State
are included in a special mission, they shall retain their privileges and immunities as members of their
permanent diplomatic mission or consular post in addition to the privileges and immunities accorded by

the present Convention.
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Article 10
Nationality of the members of the special mission

1.The representatives of the sending State in the special mission and the members of its
diplomatic staff should in principle be of the nationality of the sending State.

2.Nationals of the receiving State may not be appointed to a special mission except with the

consent of that State, which may be withdrawn at any time.

3.The receiving State may reserve the right provided for in paragraph 2 of this article with regard
to nationals of a third State who are not also nationals of the sending State.

Article 11
Notifications

1.The Ministry of Foreign Affairs of the receiving State, or such other organ of that State as may
be agreed, shall be notified of:

(a)  the composition of the special mission and any subsequent changes therein;

(b)  the arrival and final departure of members of the mission and the termination of their functions

with the mission;
(¢)  the arrival and final departure of any person accompanying a member of the mission;

(d) the engagement and discharge of persons resident in the receiving State as members of the

mission or as private staff;

(e)  the appointment of the head of the special mission or, if there is none, of the representative
referred to in paragraph I of article 14, and of any substitute for them:

(0)) the location of the premises occupied by the special mission and of the private accommodation
enjoying inviolability under articles 30, 36 and 39, as well as any other information that may be
necessary to identify such premises and accommodation.

2.Unless it is impossible, notification of arrival and final departure must be given in advance.

Article 12
Persons declared “non grata” or not acceptable

1.The receiving State may, at any time and without having to explain its decision, notify the
sending State that any representative of the sending State in the special mission or any member of its
diplomatic staff is persona non grata or that any other member of the staff of the mission is not
acceptable. In any such case, the sending State shall, as appropriate, either recall the person concerned
or terminate his functions with the mission. A person may be declared non grata or not acceptable before
arriving in the territory of the receiving State.

44



2.If the sending State refuses, or fails within a reasonable period, to carry out its obligations
under paragraph 1 of this article, the receiving State may refuse to recognize the person concerned as a

member of the special mission.

Article 13
Commencement of the functions of a special mission

1.The functions of a special mission shall commence as soon as the mission enters into official
contact with the Ministry of Foreign Affairs or with such other organ of the receiving State as may be

agreed.

2.The commencement of the functions of a special mission shall not depend upon presentation of
the mission by the permanent diplomatic mission of the sending State or upon the submission of letters

of credence or full powers.

Article 14
Authority to act on behalf of the special mission

1.The head of the special mission or, if the sending State has not appointed a head, one of the
representatives of the sending State designated by the latter is authorized to act on behalf of the special
mission and to address communications to the receiving State. The receiving State shall address
communications concerning the special mission to the head of the mission, or, if there is none, to the

representative referred to above, either direct or through the permanent diplomatic mission.

2.However, a member of the special mission may be authorized by the sending State, by the head
of the special mission or, if there is none, by the representative referred to in paragraph 1 of this article,
either to substitute for the head of the special mission or for the aforesaid representative or to perform
particular acts on behalf of the mission.

Article 15
Organ of the receiving State with which
official business is conducted

All official business with the receiving State entrusted to the special mission by the sending State
shall be conducted with or through the Ministry of Foreign Affairs or with such other organ of the
receiving State as may be agreed.

Article 16
Rules concerning precedence

1.Where two or more special missions meet in the territory of the receiving State or of a third
State, precedence among the missions shall be determined, in the absence of a special agreement,
according to the alphabetical order of the names of the States used by the protocol of the State in whose

territory the missions are meeting.
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2.Precedence among two or more special missions which meet on a ceremonial or formal
occasion shall be governed by the protocol in force in the receiving State.

3.Precedence among the members of the same special mission shall be that which is notified to
the receiving State or to the third State in whose territory two or more special missions are meeting.

Article 17
Seat of the special mission

1. A special mission shall have its seat in the locality agreed by the States concerned.

2.In the absence of agreement, the special mission shall have its seat in the locality where the
Ministry of Foreign Affairs of the receiving State is situated.

3.If the special mission performs its functions in different localities, the States concerned may
agree that it shall have more than one seat from among which they may choose one as the principal seat.

Article 18
Meeting of special missions in the territory of a third State

1.Special missions from two or more States may meet in the territory of a third State only after

obtaining the express consent of that State, which retains the right to withdraw it.

2.In giving its consent, the third State may lay down conditions which shall be observed by the
sending States.

3.The third State shall assume in respect of the sending States the rights and obligations of a

receiving State to the extent that it indicates in giving its consent.

Article 19

Right of the special mission to use the flag
and emblem of the sending State

1. A special mission shall have the right to use the flag and emblem of the sending State on the

premises occupied by the mission. and on its means of transport when used on official business.

2.In the exercise of the right accorded by this article, regard shall be had to the laws, regulations
and usages of the receiving State.

Article 20
End of the functions of a special mission

1.The functions of a special mission shall come to an end, inter alia, upon:

(a)  the agreement of the States concerned;
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(b)  the completion of the task of the special mission;

(¢)  the expiry of the duration assigned for the special mission, unless it is expressly extended:
(d) notification by the sending State that it is terminating or recalling the special mission;

(e) notification by the receiving State that it considers the special mission terminated.

2.The severance of diplomatic or consular relations between the sending State and the receiving
State shall not of itself have the effect of terminating special missions existing at the time of such

severance.

Article 21
Status of the Head of State and persons of high rank

1.The Head of the sending State, when he leads a special mission, shall enjoy in the receiving
State or in a third State the facilities, privileges and immunities accorded by international law to Heads

of State on an official visit.

2.The Head of the Government, the Minister for Foreign Affairs and other persons of high rank,
when they take part in a special mission of the sending State, shall enjoy in the receiving State or in a
third State, in addition to what is granted by the present Convention., the facilities, privileges and

immunities accorded by international law.

Article 22
General facilities

The receiving State shall accord to the special mission the facilities required for the performance
of its functions, having regard to the nature and task of the special mission.

Article 23
Premises and accommodation

The receiving State shall assist the special mission, if it so requests, in procuring the necessary
premises and obtaining suitable accommodation for its members.

Article 24

Exemption of the premises of the special mission
from taxation

1.To the extent compatible with the nature and duration of the functions performed by the special
mission, the sending State and the members of the special mission acting on behalf of the mission shall
be exempt from all national, regional or municipal dues and taxes in respect of the premises occupied by
the special mission, other than such as represent payment for specific services rendered.

47



2.The exemption from taxation referred to in this article shall not apply to such dues and taxes
payable under the law of the receiving State by persons contracting with the sending State or with a

member of the special mission.

Article 25
Inviolability of the premises

1.The premises where the special mission is established in accordance with the present
Convention shall be inviolable. The agents of the receiving State may not enter the said premises, except
with the consent of the head of the special mission or, if appropriate, of the head of the permanent
diplomatic mission of the sending State accredited to the receiving State. Such consent may be assumed
in case of fire or other disaster that seriously endangers public safety, and only in the event that it has
not been possible to obtain the express consent of the head of the special mission or, where appropriate,
of the head of the permanent mission.

2.The receiving State is under a special duty to take all appropriate steps to protect the premises
of the special mission against any intrusion or damage and to prevent any disturbance of the peace of the

mission or impairment of its dignity.

3.The premises of the special mission, their furnishings, other property used in the operation of
the special mission and its means of transport shall be immune from search, requisition, attachment or
execution.

Article 26
Inviolability of archives and documents

The archives and documents of the special mission shall be inviolable at all times and wherever

they may be. They should, when necessary, bear visible external marks of identification.

Article 27
Freedom of movement

Subject to its laws and regulations concerning zones entry into which is prohibited or regulated
for reasons of national security, the receiving State shall ensure to all members of the special mission
such freedom of movement and travel in its territory as is necessary for the performance of the functions
of the special mission.

Article 28
Freedom of communication

1.The receiving State shall permit and protect free communication on the part of the special
mission for all official purposes. In communicating with the Government of the sending State, its
diplomatic missions, its consular posts and its other special missions or with sections of the same
mission, wherever situated, the special mission may employ all appropriate means, including couriers
and messages in code or cipher. However, the special mission may install and use a wireless transmitter
only with the consent of the receiving State.
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2.The official correspondence of the special mission shall be inviolable. Official correspondence
means all correspondence relating to the special mission and its functions.

3. Where practicable, the special mission shall use the means of communication, including the bag
and the courier, of the permanent diplomatic mission of the sending State.

4.The bag of the special mission shall not be opened or detained.

5.The packages constituting the bag of the special mission must bear visible external marks of
their character and may contain only documents or articles intended for the official use of the special

mission.

6.The courier of the special mission, who shall be provided with an official document indicating
his status and the number of packages constituting the bag, shall be protected by the receiving State in
the performance of his functions. He shall enjoy personal inviolability and shall not be liable to any

form of arrest or detention.

7.The sending State or the special mission may designate couriers ad hoc of the special mission.
In such cases the provisions of paragraph 6 of this article shall also apply, except that the immunities
therein mentioned shall cease to apply when the courier ad hoc has delivered to the consignee the special
mission’s bag in his charge.

8.The bag of the special mission may be entrusted to the captain of a ship or of a commercial
aircraft scheduled to land at an authorized port of entry. The captain shall be provided with an official
document indicating the number of packages constituting the bag, but he shall not be considered to be a
courier of the special mission. By arrangement with the appropriate authorities, the special mission may
send one of its members to take possession of the bag directly and freely from the captain of the ship or
of the aircraft.

Article 29
Personal inviolability

The persons of the representatives of the sending State in the special mission and of the members
of its diplomatic staff shall be inviolable. They shall not be liable to any form of arrest or detention. The
receiving State shall treat them with due respect and shall take all appropriate steps to prevent any attack

on their persons, freedom or dignity.

Article 30
Inviolability of the private accommodation

1.The private accommodation of the representatives of the sending State in the special mission
and of the members of its diplomatic staff shall enjoy the same inviolability and protection as the
premises of the special mission.

2.Their papers, their correspondence and, except as provided in paragraph 4 of article 31, their

property shall likewise enjoy inviolability.
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Article 31
Immunity from jurisdiction

1.The representatives of the sending State in the special mission and the members of its
diplomatic staff shall enjoy immunity from the criminal jurisdiction of the receiving State.

2.They shall also enjoy immunity from the civil and administrative jurisdiction of the receiving
State, except in the case of:

(a)  areal action relating to private immovable property situated in the territory of the receiving State,
unless the person concerned holds it on behalf of the sending State for the purposes of the mission;

(b) an action relating to succession in which the person concerned is involved as executor,
administrator, heir or legatee as a private person and not on behalf of the sending State;

(c) an action relating to any professional or commercial activity exercised by the person concerned in

the receiving State outside his official functions;

(d) an action for damages arising out of an accident caused by a vehicle used outside the official
functions of the person concerned.

3.The representatives of the sending State in the special mission and the members of its
diplomatic staff are not obliged to give evidence as witnesses.

4.No measures of execution may be taken in respect of a representative of the sending State in the
special mission or a member of its diplomatic staff except in the cases coming under subparagraphs (a),
(b), (¢) and (d) of paragraph 2 of this article and provided that the measures concerned can be taken
without infringing the inviolability of his person or his accommodation.

5.The immunity from jurisdiction of the representatives of the sending State in the special
mission and of the members of its diplomatic staff does not exempt them from the jurisdiction of the
sending State.

Article 32
Exemption from social security legislation

1.Subject to the provisions of paragraph 3 of this article, representatives of the sending State in
the special mission and members of its diplomatic staff shall, in respect of services rendered for the
sending State, be exempt from social security provisions which may be in force in the receiving State.
2.The exemption provided for in paragraph 1 of this article shall also apply to persons who are in
the sole private employ of a representative of the sending State in the special mission or of a member of
its diplomatic staff, on condition:
(a)  that such employed persons are not nationals of or permanently resident in the receiving State;

and
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(b)  that they are covered by the social security provisions which may be in force in the sending State
or a third State.

3.Representatives of the sending State in the special mission and members of its diplomatic staff
who employ persons to whom the exemption provided for in paragraph 2 of this article does not apply
shall observe the obligations which the social security provisions of the receiving State impose upon

employers.

4.The exemption provided for in paragraphs 1 and 2 of this article shall not preclude voluntary
participation in the social security system of the receiving State where such participation is permitted by
that State.

5.The provisions of this article shall not affect bilateral or multilateral agreements concerning
social security concluded previously and shall not prevent the conclusion of such agreements in the
future.

Article 33
Exemption from dues and taxes

The representatives of the sending State in the special mission and the members of its diplomatic
staff shall be exempt from all dues and taxes, personal or real, national, regional or municipal, except:

(a)  indirect taxes of a kind which are normally incorporated in the price of goods or services;

(b) dues and taxes on private immovable property situated in the territory of the receiving State,

unless the person concerned holds it on behalf of the sending State for the purposes of the mission;

(c)  estate, succession or inheritance duties levied by the receiving State. subject to the provisions of
article 44;

(d)  dues and taxes on private income having its source in the receiving State and capital taxes on

investments made in commercial undertakings in the receiving State;
(e)  charges levied for specific services rendered:

)] registration, court or record fees, mortgage dues and stamp duty, subject to the provisions of
article 24.

Article 34
Exemption from personal services

The receiving State shall exempt the representatives of the sending State in the special mission
and the members of its diplomatic staff from all personal services, from all public service of any kind
whatsoever, and from military obligations such as those connected with requisitioning, military

contributions and billeting.
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Article 35
Exemption from customs duties and inspection

1. Within the limits of such laws and regulations as it may adopt, the receiving State shall permit
entry of, and grant exemption from all customs duties, taxes, and related charges other than charges for

storage, cartage and similar services, on:
(a) articles for the official use of the special mission:

(b) articles for the personal use of the representatives of the sending State in the special mission and
the members of its diplomatic staff.

2.The personal baggage of the representatives of the sending State in the special mission and of
the members of its diplomatic staff shall be exempt from inspection, unless there are serious grounds for
presuming that it contains articles not covered by the exemptions mentioned in paragraph 1 of this
article, or articles the import or export of which is prohibited by the law or controlled by the quarantine
regulations of the receiving State. In such cases, inspection shall be conducted only in the presence of

the person concerned or of his authorized representative.

Article 36
Administrative and technical staff

Members of the administrative and technical staff of the special mission shall enjoy the privileges
and immunities specified in articles 29 to 34, except that the immunity from civil and administrative
jurisdiction of the receiving State specified in paragraph 2 of article 31 shall not extend to acts
performed outside the course of their duties. They shall also enjoy the privileges mentioned in paragraph
1 of article 35 in respect of articles imported at the time of their first entry into the territory of the

receiving State.

Article 37
Service staff

Members of the service staff of the special mission shall enjoy immunity from the jurisdiction of
the receiving State in respect of acts performed in the course of their duties, exemption from dues and
taxes on the emoluments they receive by reason of their employment, and exemption from social

security legislation as provided in article 32.

Article 38
Private staff

Private staff of the members of the special mission shall be exempt from dues and taxes on the
emoluments they receive by reason of their employment. In all other respects, they may enjoy privileges
and immunities only to the extent permitted by the receiving State. However, the receiving State must
exercise its jurisdiction over those persons in such a manner as not to interfere unduly with the
performance of the functions of the special mission.
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Article 39
Members of the family

1.Members of the families of representatives of the sending State in the special mission and of
members of its diplomatic staff shall, if they accompany such members of the special mission, enjoy the
privileges and immunities specified in articles 29 to 35 provided that they are not nationals of or

permanently resident in the receiving State.

2.Members of the families of members of the administrative and technical staff of the special
mission shall, if they accompany such members of the special mission, enjoy the privileges and
immunities specified in article 36 provided that they are not nationals of or permanently resident in the

receiving State.

Article 40

Nationals of the receiving State and persons permanently
resident in the receiving State

1.Except insofar as additional privileges and immunities may be granted by the receiving State,
the representatives of the sending State in the special mission and the members of its diplomatic staff
who are nationals of or permanently resident in the receiving State shall enjoy only immunity from

jurisdiction and inviolability in respect of official acts performed in the exercise of their functions.

2.0ther members of the special mission and private staff who are nationals of or permanently
resident in the receiving State shall enjoy privileges and immunities only to the extent granted to them
by that State. However, the receiving State must exercise its jurisdiction over those persons in such a
manner as not to interfere unduly with the performance of the functions of the special mission.

Article 41
Waiver of immunity

1.The sending State may waive the immunity from jurisdiction of its representatives in the special
mission, of the members of its diplomatic staff, and of other persons enjoying immunity under articles

36 to 40.

2. Waiver must always be express.

3.The initiation of proceedings by any of the persons referred to in paragraph 1 of this article
shall preclude him from invoking immunity from jurisdiction in respect of any counterclaim directly
connected with the principal claim.

4. Waiver of immunity from jurisdiction in respect of civil or administrative proceedings shall not

be held to imply waiver of immunity in respect of the execution of the judgement, for which a separate

waiver shall be necessary.
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Article 42
Transit through the territory of a third State

1.If a representative of the sending State in the special mission or a member of its diplomatic staff
passes through or is in the territory of a third State while proceeding to take up his functions or returning
to the sending State, the third State shall accord him inviolability and such other immunities as may be
required to ensure his transit or return. The same shall apply in the case of any members of his family
enjoying privileges or immunities who are accompanying the person referred to in this paragraph,
whether travelling with him or travelling separately to join him or to return to their country.

2.In circumstances similar to those specified in paragraph 1 of this article, third States shall not
hinder the transit of members of the administrative and technical or service staff of the special mission,
or of members of their families, through their territories.

3.Third States shall accord to official correspondence and other official communications in
transit, including messages in code or cipher, the same freedom and protection as the receiving State is
bound to accord under the present Convention. Subject to the provisions of paragraph 4 of this article,
they shall accord to the couriers and bags of the special mission in transit the same inviolability and
protection as the receiving State is bound to accord under the present Convention.

4.The third State shall be bound to comply with its obligations in respect of the persons
mentioned in paragraphs 1, 2 and 3 of this article only if it has been informed in advance, either in the
visa application or by notification, of the transit of those persons as members of the special mission,

members of their families or couriers, and has raised no objection to it.

5.The obligations of third States under paragraphs 1, 2 and 3 of this article shall also apply to the
persons mentioned respectively in those paragraphs, and to the official communications and the bags of
the special mission, when the use of the territory of the third State is due to force majeure.

Article 43
Duration of privileges and immunities

1.Every member of the special mission shall enjoy the privileges and immunities to which he is
entitled from the moment he enters the territory of the receiving State for the purpose of performing his
functions in the special mission or, if he is already in its territory, from the moment when his
appointment is notified to the Ministry of Foreign Affairs or such other organ of the receiving State as

may be agreed.

2.When the functions of a member of the special mission have come to an end, his privileges and
immunities shall normally cease at the moment when he leaves the territory of the receiving State, or on
the expiry of a reasonable period in which to do so, but shall subsist until that time, even in case of
armed conflict. However, in respect of acts performed by such a member in the exercise of his functions,
immunity shall continue to subsist.
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3.In the event of the death of a member of the special mission, the members of his family shall
continue to enjoy the privileges and immunities to which they are entitled until the expiry of a

reasonable period in which to leave the territory of the receiving State.

Article 44

Property of a member of the special mission or of a member
of his family in the event of death

1.In the event of the death of a member of the special mission or of a member of his family
accompanying him, if the deceased was not a national of or permanently resident in the receiving State,
the receiving State shall permit the withdrawal of the movable property of the deceased, with the
exception of any property acquired in the country the export of which was prohibited at the time of his
death.

2.Estate, succession and inheritance duties shall not be levied on movable property which is in
the receiving State solely because of the presence there of the deceased as a member of the special

mission or of the family of a member of the mission.

Article 45

Facilities to leave the territory of the receiving State
and to remove the archives of the special mission

1.The receiving State must, even in case of armed conflict, grant facilities to enable persons
enjoying privileges and immunities, other than nationals of the receiving State, and members of the
families of such persons, irrespective of their nationality, to leave at the earliest possible moment. In
particular it must, in case of need, place at their disposal the necessary means of transport for themselves
and their property.

2.The receiving State must grant the sending State facilities for removing the archives of the

special mission from the territory of the receiving State.

Article 46

Consequences of the cessation of the functions
of the special mission

1.When the functions of a special mission come to an end, the receiving State must respect and
protect the premises of the special mission so long as they are assigned to it, as well as the property and
archives of the special mission. The sending State must withdraw the property and archives within a
reasonable period of time.

2.In case of the absence or severance of diplomatic or consular relations between the sending
State and the receiving State and if the functions of the special mission have come to an end, the sending

State may, even if there is an armed conflict, entrust the custody of the property and archives of the

special mission to a third State acceptable to the receiving State.
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Article 47

Respect for the laws and regulations of the receiving State
and use of the premises of the special mission

1. Without prejudice to their privileges and immunities, it is the duty of all persons enjoying those
privileges and immunities under the present Convention to respect the laws and regulations of the
receiving State. They also have a duty not to interfere in the internal affairs of that State.

2.The premises of the special mission must not be used in any manner incompatible with the
functions of the special mission as envisaged in the present Convention, in other rules of general
international law or in any special agreements in force between the sending and the receiving State.

Article 48
Professional or commercial activity

The representatives of the sending State in the special mission and the members of its diplomatic

staff shall not practise for personal profit any professional or commercial activity in the receiving State.

Article 49
Non-discrimination

1.In the application of the provisions of the present Convention, no discrimination shall be made

as between States.
2.However, discrimination shall not be regarded as taking place:

(a)  where the receiving State applies any of the provisions of the present Convention restrictively

because of a restrictive application of that provision to its special mission in the sending State;

(b) where States modify among themselves, by custom or agreement, the extent of facilities,
privileges and immunities for their special missions, although such a modification has not been agreed
with other States, provided that it is not incompatible with the object and purpose of the present
Convention and does not affect the enjoyment of the rights or the performance of the obligations of third
States.

Article 50
Signature

The present Convention shall be open for signature by all States Members of the United Nations
or of any of the specialized agencies or of the International Atomic Energy Agency or Parties to the
Statute of the International Court of Justice, and by any other State invited by the General Assembly of
the United Nations to become a Party to the Convention, until 31 December 1970 at United Nations
Headquarters in New York.
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Article 51
Ratification

The present Convention is subject to ratification. The instruments of ratification shall be
deposited with the Secretary-General of the United Nations.

Article 52
Accession

The present Convention shall remain open for accession by any State belonging to any of the
categories mentioned in article 50. The instruments of accession shall be deposited with the Secretary-
General of the United Nations.

Article 53
Entry into force

1.The present Convention shall enter into force on the thirtieth day following the date of deposit
of the twenty-second instrument of ratification or accession with the Secretary-General of the United

Nations.

2.For each State ratifying or acceding to the Convention after the deposit of the twenty-second
instrument of ratification or accession, the Convention shall enter into force on the thirtieth day after
deposit by such State of its instrument of ratification or accession.

Article 54
Notifications by the depositary

The Secretary-General of the United Nations shall inform all States belonging to any of the
categories mentioned in article 50:

(a)  of signatures to the present Convention and of the deposit of instruments of ratification or

accession in accordance with articles 50, 51 and 52;

(b)  of the date on which the present Convention will enter into force in accordance with article 53.

Article 55
Authentic texts

The original of the present Convention, of which the Chinese, English, French, Russian and
Spanish texts are equally authentic, shall be deposited with the Secretary-General of the United Nations,
who shall send certified copies thereof to all States belonging to any of the categories mentioned in
article 50.

IN WITNESS WHEREOF the undersigned, being duly authorized thereto by their respective
Governments, have signed the present Convention, opened for signature at New York on 16 December
1969.
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