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Summary 

 

This investigation focuses on the case law affecting carpool activities in Spain 

carried out by peer-providers in the collaborative economy, analysing the 

procedure and the ruling set by the Spanish administrative court affecting, in 

particular, the users of the carpool platform known as 'BlaBlaCar'. 
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1. Introduction 

1.1 Background 

The VAT Directive establishes in the point seven of its preamble that the 

“common system of VAT should, even if rates and exemptions are not fully 

harmonised, result in neutrality in competition”1, so it is not a surprise that 

the rapidly growth of the sharing economy became an issue to be tackled by 

the different administrations: Some businesses and taxable persons would be 

obliged to comply with the normative while similar activities would scape 

taxation. 

Thus, the first question that needs to be address in this research is: What is 

the mentioned “sharing economy”? According to the value added tax 

Committee of the Commission of the European Union, sharing economy is a 

“socio-economic phenomenon based on sharing of human and physical 

resources. It includes the shared production, distribution and consumption of 

goods and services by people and organisations”2 

Also called “collaborative economy” in the 'Communication from the 

Commission to the European Parliament, the Council, the European 

Economic and Social Committee and the Committee of the Regions'3, the 

activities facilitated by collaborative platforms, being BlaBlaCar4 in this 

research study, create opportunities for both taxable persons and individuals 

to access an open marketplace and offer and acquire services. “The 

collaborative economy involves three categories of actors: Service providers, 

users of these and intermediaries that connect — via an online platform — 

providers with users and that facilitate transactions between them”5. 

 

1.2 Aim 

The purpose of this research is to understand the reasons and outcome of the 

prosecution of carpool activities enforced by the Spanish administration and 

to prove whether the decisions of the Spanish national bodies are in line with 

the European and the national legal frameworks. 

 

 
1 Preamble (7), VAT Directive, Council Directive 2006/112/EC of 28 November 2006 on the 

common system of value added tax 
2 VAT Committee, VAT treatment of sharing economy, Working paper No 878 of 22 

September 2015, page 2 
3 Communication from the Commission to the European Parliament, the Council, the 

European Economic and Social Committee and the Committee of the Regions, A European 

Agenda for the Collaborative Economy. 
4 Comuto SA, BlaBlaCar, <https://www.blablacar.com/> (Accessed 25th April) 
5 VAT Committee, VAT treatment of sharing economy, Working paper No 878 of 22 

September 2015, page 3 
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Thus, the main objective is to analyse the decision of the Administrative 

Court of the Region of Madrid and answer the question: “Does the Spanish 

case-law comply with the national and European legal frameworks in their 

administrative ruling against an individual participating as a peer-provider 

in the collaborative economy?” 

 

1.3 Method and material 

The sources used in this research are primarily those which allow a purely 

legal analysis of the topic, using for this matter the EU law and Spanish 

national law, the decisions contained in the case law from the CJEU, working 

papers and communications of the VAT Committee as well as the decisions 

of the legal bodies on the cases started in Spain with carpool activities as their 

main issue. 

Other sources used in order to give an in depth understanding of the topic are 

the different sources found in literature and academic articles; However, the 

special nature of the Spanish case6 has made difficult to find relevant 

literature on the topic. Furthermore, press articles will offer the reader the 

context, both politically and socially, of the reality surrounding the cases 

discussed in this research. 

Lastly, the annexes, which can be found at the end of this research, offer some 

vital information for the completion of this thesis: The ruling of the 

Administrative Court of  the Region of Madrid (the names of the individuals 

have been removed to comply with the data protection rules in force) and an 

interview with the communications manager of BlaBlaCar in Spain and 

Portugal; This interview happened almost accidentally: It started as a simple 

request of information about the platform and after getting so much useful 

data from BlaBlaCar’s responsible of communications, the author of this 

research decided to give it the proper form of an interview which hopefully 

will help the reader to understand the business model of the company, the 

limitations imposed to the peer-providers of the platform in order to preclude 

the latter from profiting in their carpool activities as well as offering some 

insights on the ruling and how this has affected their economic activity7. 

To conclude, it is worth remarking that this research follows a deductive 

method, presenting first the European regulations and case law surrounding 

the features of carpool activities, presenting the facts regarding the Spanish 

case and the law applicable and, finally, analysing the decision of the 

Administrative Court of Madrid and the implications of the ruling against the 

collaborative economy. 

 

 
6 See Annex I, question 8 
7 At this point it is recommended to read the Annex I found at the end of this research. 
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1.4 Delimitation 

The focus of this investigation lies on the administration versus individuals’ 

case-law in Spain; Therefore, this research does not analyse the neutrality 

issues brought before the competition law court in Spain: Although it is 

briefly mentioned in Chapter 4, this case affects two companies taking legal 

action against each other while the case of study is much more interesting 

from a legal perspective since it is the administration considering a peer-

provider of the platform BlaBlaCar as a professional supplier of a services. 

  

1.5 Outline 

Consequently, to achieve the best understanding possible of the legal issues 

presented in this research, Chapter 2 offers an overview on carpooling, 

BlaBlaCar, and briefly explains the legal treatment and tax advantages 

granted to individuals who carpool in other Member States; Chapter 3 has its 

focus on the European legal framework and the key concepts of the study 

such as the ‘taxable person’, ‘economic activity’, and the ‘direct link’; 

Chapter 4 introduces the national legal framework of Spain, the applicable 

normative to the case studied as well as the case itself and conclusions 

regarding the application of the law in the case; Lastly, Chapter 5 presents 

the conclusions of the research and approximates both legal frameworks 

studied and answering the research question. 
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2. Carpooling: Preliminary 
questions 

2.1 Introduction 

In this chapter, and before discussing all the relevant normative and case law 

both European and national, it is fundamental to answer some questions 

which present a more complete picture about the topic object of this research. 

What is carpooling? This question is rather easy to answer: Most of people, 

if not everyone, has had the chance to share a car ride somewhere with a 

friend, a family member or a colleague; Carpooling, as the one studied in this 

research, implies the share of the costs incurred on those shared trips. 

While the proper definition given by some of the most prestigious 

dictionaries8 9 will offer similar concepts as the 'sharing of a vehicle in order 

to get from one place to another', it is not strange that there is no mention to 

a consideration given in exchange for the ride or a consideration covering the 

costs shared: This should not be a surprise since those professionals writing 

definitions are not likely to care about the tax implications of carpool 

activities, particularly in the common market, as much as we do, plus those 

definitions were probably coined before a socio-economic reality when 

companies like BlaBlaCar existed and started capitalizing on the 

opportunities offered to creative entrepreneurs by the relatively new “sharing 

economy”. 

 

2.2. What is BlaBlaCar? 

2.2.1 General 

Now that a proper definition of carpooling is set, it is necessary to provide the 

reader with some facts regarding the economic activity performed by 

BlaBlaCar in the different markets. Thus, the following paragraphs go 

beyond the generic meaning into a more specific idea offering data regarding 

the business model and the exploitation of their online platform.   

It is highly recommended, at this point, to read the totality of the interview 

with BlaBlaCar’s communications manager of the company in Spain and 

Portugal found in the Annex I of this research which provides a greater degree 

of understanding to the business model and other questions surrounding the 

company. 

 
8See, for instance, the definition given by Cambridge's dictionary 

https://dictionary.cambridge.org/dictionary/english/carpooling (Accessed 14th of March 

2020) 
9Also, see definition given by the Merriam-Webster dictionary https://www.merriam-

webster.com/dictionary/carpool  (Accessed 25th of April 2020) 
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2.2.2 Blablacar: Origins and development of the business 

Founded in France in September 2006 by Nicolas Brusson and Frederic 

Mazzella10, this revolutionary platform has expanded over the years to the 

astonishing number of 22 countries, operating in 12 EU members and counts 

with 90 million users all over the world11. 

Furthermore, the platform connects users, resulting in more than twenty-five 

million travellers per quarter12 and more than one billion euros saved by the 

members of BlaBlaCar since its creation13.  

 

 2.2.3 BlaBlaCar and its activity in the market 

It must be clarified that BlaBlaCar offers their users an online tool which 

“does not provide any transport services. The site is a communications 

platform for members to transact with one another”14, meaning that their 

economic activity is not that attributable to a provider of a service of 

professional transport but to connect peer-providers with users of those 

services. 

Thus, and using the words of Giorgio Beretta, BlaBlaCar “acts as a broker 

that facilitate the match between supply and demand of individuals for goods 

and services. Eventually, platforms may complement this intermediation 

activity with ancillary services, such as the facilitation of payments and 

insurance coverage”15 

Lastly, it is imperative to understand the goal of this research that the 

economic activity supplied by BlaBlaCar does not imply anything beyond the 

mere providing of a platform for their users where these can find either 

passengers or drivers to share their trip and the expenses originated from these 

trips; Therefore that is why the focus of this research is not on where does 

BlaBlaCar stand from an economic and taxable point of view but on the status 

of the users of their services. 

 

 
10 BBC News, The Inside Story of BlaBlaCar, <https://www.bbc.com/news/av/business-

38597506/the-inside-story-of-blablacar> (Accessed 25th April 2020) 
11 Comuto SA, About us: BlaBlaCar Today, https://blog.blablacar.com/about-us (Accessed 

25th April 2020) 
12 Comuto SA,  About us: Our Key Numbers, https://blog.blablacar.com/about-us (Accessed 
25th April 2020) 
13 Ibid. 
14 Comuto SA, “BlaBlaCar”, 'Terms and Conditions: No Commercial Activity and Status 

of    BlaBlaCar' <https://blog.blablacar.co.uk/about-us/terms-and-conditions>  (Accessed 

25th of April 2020) 
15 Beretta, Giorgio. VAT and the Sharing Economy, World Tax Journal, Volume 10 - Issue 3 

(August 2018) p. 388 
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2.3 Blablacar and the relationship between peer-providers 
and the platform 

It is important, in order to offer all the relevant information prior to the study 

of the case object of this research, to establish the legal relationship, if any, 

of the users of the BlaBlaCar platform, specially the relationship between the 

company and the peer-providers. 

Thus, the platform establishes that it is to be used only to contact other people 

in order to share a trip in a non-commercial manner16. Furthermore, accepting 

the terms and conditions of BlaBlaCar implies approving that the company is 

not party in the agreements and does not “own, exploit, supply or manage” 

the vehicles nor it offers trips on the platform17. The company emphasizes on 

the independent character of the users of the platform by establishing that they 

do not “control the validity, truthfulness or legality of the adverts, seats and 

trips offered […] (and) do not provide any transport service and does not act 

in the capacity of carrier” 18. Their role is limited to facilitate the access to the 

platform to their members that act under their own responsibility. 

The legal relationship between members of BlaBlaCar and the company is 

non-existent, and this means that BlaBlaCar does not engage the activities of 

the platform as an intermediary for the suppliers of services and the peer-

providers act on their own name and independently from the platform.  

 

2.4 Private use of vehicles for carpooling in other 
jurisdictions 

The main case of study of this research, which will be properly analysed in 

Chapter 4, was decided in 2018; However, the procedure started in 2016. 

Thus, it is convenient to compare the reality given then in other EU countries 

about carpooling. 

For instance, in Belgium, contributions paid as peer-user are usually not taxed 

and allowances are displayed for that amount paid, being “exempt up to the 

price of a first class train ticket and up to a maximum of € 350 for the 

remaining journey”19. 

In the case of Netherlands, the advantages go even beyond and employers 

give tax free reimbursements for carpooling to their employees attending to 

 
16  Comuto, SA, BlaBlaCar “Terms and Conditions: Non-commercial and non-business 

purpose of the services of the platform” < https://blog.blablacar.co.uk/about-us/terms-and-

conditions> (Accessed 20th of May 2020) 

17 Comuto, SA, BlaBlaCar “Terms and Conditions: Role of BlaBlaCar” < 

https://blog.blablacar.co.uk/about-us/terms-and-conditions> (Accessed 20th of May 2020) 
18 Ibid. 
19 Corporate Vehicle Observatory, “Mobility Taxation Guide 2016”, <https://cms-

static.arval.com/sites/default/files/cvo/media/cvo_mobility_taxation_guide_full.pdf> Page 4 

of the document (Accessed 25th of May 2020) 
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circumstances of the activity such as whether the employee uses their private 

or company vehicle and whether the carpool is organised by the employer or 

the employee20. 

France had, by 2016, not many rules regarding carpool activities; The only 

requirement in carpooling between private people was that it should not lead 

to a remuneration of the driver and “car-poolers” could deduct costs 

commuting to the workplace21. More recently, in 2019, their Finance Bill  

introduces a "flat-rate car-pooling allowance" which allows a similar system 

to the one from Netherlands where employers could cover the costs of their 

employees as peer-users in carpool activities when commuting to the 

workplace22. 

Thus, since other member states of the EU such as the Netherlands, Belgium 

and France not only do not charge VAT on the amounts paid to drivers in 

carpooling, but also offer tax benefits to employers to reimburse their 

employees the amounts paid in carpool activities when commuting from and 

to the workplace; Thus, it is apparent to conclude that they are not considered 

economic activities under their national legislations. 

As a final remark on this matter, it is worth mentioning that the Region of 

Andalucía became recently (January 2019) the first administration in the 

entire territory of Spain to encourage the car-sharing in an official, legislative 

text. This normative establishes in its article 36(7)(e) “the promotion of use 

of shared-vehicles” 23 in matters of transportation and mobility as an 

important measure in order to alleviate the climate change by reducing the 

carbon print of private use of vehicles in the Region. 

 

 

 

 

 

 
20 Ibid. page 7 and 8 of the document (Accessed 25th of May 2020) 
21 Ibid. page 16 of the document (Accessed 25th of May 2020) 
22 PwC, “2019 Global Automotive Tax Guide”, 

<https://www.pwc.de/de/automobilindustrie/2019-global-automotive-tax-guide.pdf> 

(Accessed 25th of May 2020) 

23 Ley 8/2018, de 8 de octubre, de medidas frente al cambio climático y para la transición 

hacia un nuevo modelo energético en Andalucía.  
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3. The European Framework: 
The Taxable Person, the 
Economic Activity and the Direct 
Link 

3.1 Introduction: The TFEU 

The Treaty on the Functioning of the European Union is, with no doubts, the 

primary source of law in tax matters affecting the internal market of the 

European Union. Already in its preamble, the treaty envisages its economic 

nature by statements regarding the already mentioned internal market; For 

instance, the treaty expresses its intentions to “[...] ensure the economic and 

social progress of their States by common action to eliminate the barriers 

which divide Europe, […] removal of existing obstacles calls for concerted 

action in order to guarantee steady expansion, balanced trade and fair 

competition, […] strengthen the unity of their economies, […] contribute, by 

means of a common commercial policy, to the progressive abolition of 

restrictions on international trade”24 

The most relevant articles contained in the TFEU on regards of this research 

are, unquestionably, the articles which establish the capacity of the CJEU to 

offer preliminary rulings, the article that demands compliance of the 

institutions of the Union to adopt community regulations, directives, 

decisions, recommendations and opinions25 and the article that envisages the 

state liability proceedings when member states fail to fulfil their obligations 

under the TFEU26. 

Thus, “the CJEU shall have jurisdiction to give preliminary rulings 

concerning the validity and interpretation of acts of the institutions, bodies, 

offices or agencies of the Union and national courts may or shall, according 

to whether there is a judicial remedy against the decision of the national court, 

bring the matter before the CJEU to give a ruling”27 

The importance of the article mentioned is paramount for this study case since 

national authorities, in this case the national administrative court in Madrid, 

may and/or shall request the CJEU for a preliminary ruling where there are 

doubts about how to proceed in terms of EU policies such as indirect taxation, 

being this the cornerstone of the internal market of the European Union. 

 

 
24 Preamble of the Consolidated version of the Treaty on the Functioning of the European 

Union, signed on 13 December 2007, Official Journal C 326 , 26/10/2012 P. 0001 - 0390   
25 Article 288 of the Consolidated version of the Treaty on European Union and the Treaty 

on the Functioning of the European Union 2012/C 326/01 
26 Ibid. article 260(1)(2) 
27 Ibid. article 267(b) 
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3.2 Relevant secondary law28 

In order to analyse the issue at hand we need to attend to a couple of articles 

of the VAT Directive. Thus, the relevant articles contained in the Directive 

are those referencing the taxable person, deemed to be accountable for tax 

purposes, and the articles defining the concept of economic activity, being the 

latter inherently supplied by taxable persons in cases where VAT is collected. 

Hence, for the issue object of this research, we find in the Directive that 

transactions subject to VAT are, for instance: “the supply of goods or services 

for consideration within the territory of a Member State by a taxable person 

acting as such”29. Furthermore, “taxable person shall mean any person who, 

independently, carries out in any place any economic activity, whatever the 

purpose or results of that activity and/or the exploitation of tangible or 

intangible property for the purposes of obtaining income therefrom on a 

continuing basis shall in particular be regarded as an economic activity”30. 

   

3.3. The Taxable Person 

3.3.1 Shaping the concept of 'taxable person': Case Law. 
 

As an introduction to this sub-chapter of this research, it is necessary to 

borrow the words of Aleksandra Bal and her work on the concept of taxable 

person: “The subjective scope of the EU VAT system depends on the concept 

of 'taxable person' […]; Since it is a fundamental concept and has important 

financial consequences, the definition of taxable person should be clear and 

unambiguous. However, despite numerous judgments of CJEU on its 

interpretation, the concept of taxable person still appears to lack clarity”31 

Thus, albeit it is envisaged under article 9(1) of the VAT Directive that “a 

taxable person is any person independently performing economic activities 

whatever its purpose or result to obtain income on a continuing basis in 

particular” it is true that from a practical point of view this definition has 

offered the ground for different interpretations of the Directive by national 

authorities, resulting in extensive case-law where the national courts would 

ask the CJEU for preliminary rulings on whether to consider individuals or 

legal persons as taxable persons. 

 

  

 
28 Council Directive 2006/112/EC of 28 November 2006 on the common system of value 

added tax 
29 Ibid. Article 2(1)(a)(c) 
30 Ibid. Article 9(1) 
31 Bal, A. “The Vague Concept of 'Taxable Person' in EU VAT Law”, International VAT 

monitor, September / October 2013, page 294 
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  a) Rompelman 

Mr. and Mrs. Rompelman acquired the future title of two properties in order 

to start an economic activity in which they would let that immovable property 

in exchange for a consideration32. Thus, the Rompelmans declared to the tax 

authorities their activity in order to deduct the costs incurred in the pursue of 

that economic activity33 but their claim was rejected when the tax authorities 

considered that their activity had not commenced yet and therefore they shall 

not be given the option to deduct the input VAT incurred in their activity34. 

The case was presented to the CJEU to decide on the matter: Do the 

Rompelmans have the right to deduct as taxable persons although their 

economic activity has not started? 

The Advocate General of the case, Sir Gordon Slynn, provided in his opinion 

what would become the line of thought followed by the Court three months 

after: “The purchase of immovable property for letting in my view is an 

activity of a person supplying services […] not to be interpreted as excluding 

preparatory to the actual supply of the services. That sentence includes 'all 

activities... of persons supplying services' and the purchase of immovable 

property for the purposes of letting is in my view such an activity.”35 Hence, 

the CJEU established that “such a preparatory act must be treated as part of 

the commercial activity since it is necessary in order to make that activity 

possible”36. 

Also, the CJEU added that “it is for the person applying to deduct VAT to 

show that the conditions for deduction are met and in particular that he is a 

taxable person. Therefore Article 4 does not preclude the revenue authorities 

from requiring the declared intention to be supported by objective evidence”37 

“The common system of value-added tax therefore ensures that all economic 

activities, whatever their purpose or results, provided that they are themselves 

subject to VAT, are taxed in a wholly neutral way”38. 

 

  b) Hutchison 3G 

In the early 2000, a number of telecommunication operators from United 

Kingdom entered a public auction in order to obtain the right to exploit radio 

 
32 Judgement of the Court of 14 February 1985, Rompelman, C-268/83, EU:C:1985:74, 

paragraph 3 
33 Ibid. paragraph 4 
34 Ibid. paragraph 6 
35 Opinion of the Advocate General of 15 November 1984, Rompelman, C-268/83, 
EU:C:1984:353, page 658 
36 Judgement of the Court of 14 February 1985, Rompelman, C-268/83, EU:C:1985:74, 

paragraph 11 
37 Judgement of the Court of 14 February 1985, Rompelman, C-268/83, EU:C:1985:74, 

paragraph 24 
38 Judgement of the Court of 14 February 1985, Rompelman, C-268/83, EU:C:1985:74, 

paragraph 19 
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frequencies in order to pursue their economic activities, such as providing 

wireless communications to their users39. 

During the auction process, no reference to VAT was made in regards of the 

acquisition of the licenses to exploit the frequencies offered by the 

governmental body. However, the different companies which obtained any of 

the licenses offered understood that VAT was charged on the transaction and 

proceeded to claim a deduction of the tax but the authorities declared that the 

transactions were not subject to VAT and therefore they were not entitled to 

receive the deduction sought40. 

The CJEU provided in its judgment several key arguments which are 

important for this research:  

First, to the question on whether the auction was considered an economic 

activity, the Court established that “Directives give a very wide scope to 

VAT, only activities of an economic nature are covered”41 and considers that 

the auction of licenses for frequencies exploitation of intangible property on 

a continuing basis42 even if there was just a single payment from the 

telecommunications operators for the entire twenty years period, it is 

considered that there is a transfer of rights to dispose of the frequency but not 

the property, which remains with the State43. On the other hand, it is odd that 

attending to the same factors, both the Court and the AG got different answers 

to this question: While the AG considered that there is an economic activity44 

the Court decided that there is no economic activity45 

However, this discrepancy between AG and the Court is irrelevant for the 

Hutchison 3G case since public bodies engage the market as taxable persons 

only under circumstances where their treatment as non-taxable person would 

lead to significant distortions of competition in order to protect the neutrality 

principle envisaged in the Directive and this principle is not applicable where 

the State has the monopoly to provide those frequencies.  

 

  c) Van der Steen 

The importance of this case sits on the criterion of carrying out economic 

activities “independently” in order to be assessed as a taxable person under 

the rules contained in community law.  

Mr. van der Steen constituted a private limited company from which he held 

all the shares and was the sole employee; However, the tax authority 

 
39 Judgment of 26 June 2007, Hutchison 3G, C-369/04, EU:C:2007:382, paragraphs 20-21 

40 Ibid. paragraphs 23 and 24 
41 Ibid. paragraph 33 
42 Ibid. paragraph 32 
43 Ibid. paragraphs 35 to 38 
44 Opinion of the Advocate General of 7 September 2006, Hutchison 3G, C-369/04, 

EU:C:2006:523, paragraph 73 
45 Judgment of 26 June 2007, Hutchison 3G, C-369/04, EU:C:2007:382, paragraphs 35 to 40 
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considered him and his company as constituting a single fiscal entity46 and an 

action was brought against this decision, which deemed necessary the request 

of a preliminary ruling on the matter to the CJEU.  

The CJEU uses the literal wording of the now article 10 of the VAT Directive 

by establishing that “the word 'independently’ excludes employed and other 

persons from the tax in so far as they are bound to an employer by a contract 

of employment or by any other legal ties”47. Thus, a natural person, as in this 

case var der Steen, carrying out activities on behalf of their employer shall 

not be considered as carrying himself an economic activity. To this 

conclusion, it is valuable to add from the opinion of the AG on the same case 

that anyway there is a possibility “that a person who is sole shareholder, sole 

director and sole employee of a company may also be a taxable person in his 

own right in the context of other economic activities falling outside the scope 

of the contract of employment”.48 

 

  d) Ablessio 

The relevance of this case lies on the role of the authorities and whether they 

are entitled to decide the taxable person’s status by establishing requirements 

to be fulfilled in order to obtain such capacity.  

Ablessio is a Latvian construction company that applied to enrol the register 

of taxable persons subject to VAT, application that was refused by the 

authorities on the grounds that the company did not have the resources to 

carry out the declared economic activity and suspected that this was in order 

to evade tax49. After Ablessio brought the claim before the court of first 

instance and the decision of the court obliged the Latvian tax authorities to let 

Ablessio join the register of taxable persons, it was apparent that both 

authorities shared different views on the interpretation of the national rules 

applicable to the registration as a taxable person. Thus, they requested a 

preliminary ruling to the CJEU50. 

The CJEU disregarded the view of the Latvian tax authority and decided that 

“the tax authority of a Member State may not refuse to assign a VAT 

identification number to a company solely on the ground that, in the opinion 

of that authority, the company does not have at its disposal the material, 

technical and financial resources to carry out the economic activity 

declared”51.  

 
46 Judgment of the Court of 18 October 2007, Van der Steen, C-355/06, EU:C:2007:615, 

paragraph 13 
47 Ibid. paragraph 19  
48 Opinion of the Advocate General Sharpston of 14 June 2007, Van der Steen, C-355/06, 

EU:C:2007:352, paragraph 38 
49 Judgment of the Court of 14 March 2013, Ablessio, C-527/11, EU:C:2013:168, paragraph 

9 
50 Ibid. paragraphs 11 and 13 
51 Ibid. paragraph 39 
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The bottom line here is that it is not up to tax authorities to define the taxable 

person status according to some subjective criteria as seen in this case but to 

attend to objective criteria in order to determine whether a person is in fact a 

taxable person liable of VAT. 

 

3.3.2 Summary of the concept of taxable person provided 
by the case law of the CJEU 

It can be established from the case-law, which provides with a better 

understanding of the concept of taxable person, the following statements: 

First, that a taxable person can be considered as such even before their 

economic activity takes place as seen in Rompelman; Also, that workers hired 

by employers cannot be treated as taxable persons and only those carrying out 

activities independently can be subject to the rules inherently applicable to 

taxable persons, as seen in Van der Steen; And that to engage in the market 

as VAT liable, the criteria to be applied must be objective and not up  for the 

authorities to decide on grounds of requirements established by them, 

principle from the Ablessio case. 

The Hutchinson 3G case has a double lesson: The main topic of the procedure 

and whether to consider a public entity as a taxable person in their activities 

which has been already discussed and the more subtle take on the case and 

the possible consequences of considering someone as a taxable person after 

the activities have taken place with no VAT charged on the transactions (as it 

has happened, for instance, in the Redlihs case seen in the next chapter): The 

implications of this fact for peer-providers in carpool activities are important 

since they are not VAT liable for their cost-sharing but if they got inspected 

by a tax authority and after an investigation the latter would assess the 

activities as an exploitation liable of tax, these peer-providers would have to 

pay all the tax due to the tax authorities plus, presumably, a fine. That is the 

importance of defining properly and clearly the figure of the taxable person52.  

 

3.4. The Economic Activity 

3.4.1 Providing the most accurate definition of an 
'economic activity' for VAT matters: Case Law. 

In European VAT, the concepts of taxable person and economic activity have 

a really close relationship between them since they depend on one another: 

As a general rule, a taxable person is that whom performs an economic 

activity liable of tax, and performing an economic activity under the scope of 

VAT liable of tax grants the status as taxable person. This sub-chapter studies 

the case-law of the CJEU in order to provide this research with the most 

 
52  For a better insight on this issue of chargeability of VAT after the transactions have taken 
place, read Aleksandra Bal’s conclusions on her article “The Vague Concept of 'Taxable 

Person' in EU VAT Law”, International VAT monitor, September / October 2013, page 294 
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complete concept of what an economic activity is and where do carpool 

activities stand in regards of those. 

 

3.4.2 The private and economic exploitation: Enkler  

Mrs Enkler declared to the tax authorities that she was conducting a business 

hiring out motor caravans53. She used the motor caravan for both private and 

business purposes, declaring to the authorities, in the following years after its 

acquisition, deductions on the use of the vehicle for business purposes which 

accounted twice to third parties and several times to her own husband54. 

The tax authorities considered that Mrs. Enkler “did not act as a trader when 

she hired out her caravan”55 and reclaimed the VAT wrongly charged as a 

trader. Thus, Mrs. Enkler appealed the decision of the authority and the case 

was brought before the CJEU to give a preliminary ruling on the matter. 

The first question was whether to consider the hiring out of tangible property 

as a person supplying services or exploitation “for the purpose of obtaining 

income therefrom on a continuing basis”56. On this regard, both the opinion 

of the AG57 and the CJEU consider that the hiring out of tangible property 

and its 'exploitation' constitutes an economic activity if it is done “for the 

purpose of obtaining income on a continuing basis”58.  

In order to determine whether Mrs. Enkler’s activity falls under the scope of 

the Sixth Directive, the CJEU decided that “it is for the national court to 

evaluate the circumstances of the particular case”59 

 

3.4.3 Cases with no economic activity: Hong Kong Trade  

Established in Amsterdam, this organization offered, free of charge, 

information on trade with Hong Kong and between Hong Kong and other 

western European countries. They do not perform an economic activity as 

such, although they receive funding from the administration in Hong Kong to 

conduct their activities of commercial promotion. They tried to deduct input 

tax on their activities and the tax authorities denied this right. The case was 

then brought before the CJEU. 

 
53 Judgment of the Court of 26 September 1996, Enkler, C-230/94, EU:C:1996:352, 

paragraph 6 
54 Ibid. paragraphs 8 to 11 
55 Ibid. paragraph 17 
56 Ibid. 18(1) 
57 Opinion of the Advocate General Cosmas of 28 March 1996, Enkler, C-230/94, 

EU:C:1996:145, ECR I – 4526  
58 Judgment of the Court of 26 September 1996, Enkler, C-230/94, EU:C:1996:352, 

paragraph 22 
59 Ibid. paragraph 30 



21 

 

The case resulted in two questions: Whether to consider Hong Kong Trade a 

taxable person and if they had the right to deduct tax. The opinion of the AG 

and the judgment of the Court shared a similar point of view on the first 

question, which affected the answer to the second question as not granting the 

right to the deduct to Hong Kong Trade: Thus, the opinion of the AG 

considers that the activity of Hong Kong Trade shall be regarded as granting 

the taxable person status only in cases where other undertakings would 

perform similar services against payment, since this would affect the fiscal 

neutrality envisaged in the VAT Directive60, while the Court considers that 

Hong Kong Trade shall under no circumstances be considered a taxable 

person for deduction rights since all their services are provided free of charge, 

which puts them in a position in the chain of production resembling the figure 

of the final consumer, which do not have the right to deduct tax61.  

 

3.4.4 Economic activity without “continuing basis” 
criterion: 

  a) Single economic activity: Welcome Trust 

This case is interesting due to the fact that there is a number of sales of shares 

which do not qualify as economic activity under the definition contained in 

the Sixth Directive; However, one of those sales, an international sale of 

shares which needed a more complex procedure in order to perform the 

mentioned sale, incurred in certain transactions liable of input VAT which the 

claimant wanted to deduct. 

The Wellcome Trust is a charity that applied for refund of input VAT paid 

for shares sold outside the EU due to the complexity of operation of the 

second sale of shares contained in the case62, which the charity considered to 

be an economic activity and thus, with the right to deduct the input tax63; 

Then, after protesting the decision of the tax authority on their interpretation 

of the Trust as taxable person and the existence of an economic activity 

granting the right to deduct, the national court requested the CJEU to give a 

preliminary ruling on the matter64. 

The interesting take on this case is the reference of the appellant to the 

“continuing basis” of the activity of the trust, although it would be only the 

international sale of shares (referred as “the second sale” throughout the 

judgement document), if this was prolonged in time, the regular sale of shares 

would be undeniably considered an economic activity65. The counter-

 
60 Opinion of Avocate General Verloren Van Themaat of 2 March 1982, Hong Kong Trade, 

C-89/81, EU:C:1982:73, page 1295 
61 Judgment of the Court of 1April 1982, Hong Kong Trade, C-89/81, EU:C:1982:121, 

paragraph 10 
62 Judgment of the Court of 20 June 1996, Wellcome Trust, C-155/94, EU:C:1996:243, 

paragraph 2 and 10 
63 Ibid. paragraphs 14 and 15 
64 Ibid. paragraph 20: Questions 1 & 2. 
65 Ibid. paragraph 26 
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argument of the CJEU was that according to the Sixth Directive this view 

should be rejected because Wellcome Trust does not have “the status of 

professional dealer in securities”66, and although this does not preclude the 

sale of shares of being treated as an economic activity under certain 

circumstances due to the wide scope of the VAT, the holding of shares is just 

“the mere exercise of the right of ownership by its holder”67. Furthermore, the 

Court compares the position of the Trust with the figure of a private investor 

due to its prohibition to engage in trading in investments which limits its 

ability to manage securities 68. 

The Court followed the AG’s opinion which determined that the application 

of the rules contained in the Sixth Directive are intended to be applied to 

persons ‘economically active’ only  and “not to those whose activity is 

analogue to that of a private investor”69 

 

b) Cases with occasional economic activities: Kostov  

 

Mr Kostov is a self-employed bailiff registered for VAT purposes70 who 

concluded a contract to perform as an agent making bids for land and 

transferring those acquisitions to the other part of the contract in exchange for 

a lump sum of money71. Thus, Kostov, after successfully acquiring the 

ownership of the properties, complying with his part of the contract, the 

problem arose when the tax authorities considered that the amount received 

under the contract as agent was a supply of service provided by Kostov, 

deeming the supply liable of VAT72.  

Kostov considers that since this activity is first of all of an occasional 

character plus the fact that the nature of the contract is not connected to his 

regular economic activity as self-employed bailiff, it should not be liable of 

VAT73.  

The Court held that the literal wording of the Directive, specifically the rule 

contained in article 9(1), establishes that taxable person (ergo subject to VAT) 

is that who “carries out independently in any place any economic activity, 

whatever the purpose or results of that activity” 74. Thus, Kostov is liable to 

 
66 Ibid. paragraph 31 
67 Ibid. paragraph 32 
68 Ibid. paragraph 36 
69 Opinion of Advocate General Lenz of 7 December 1995, Wellcome Trust, C-155/94, 
EU:C:1995:426, paragraph 28 
70 Judgment of the Court of 13 June 2013, Kostov, C-62/12, EU:C:2013:391 paragraph 12 
71 Ibid. paragraph 13 
72 Ibid. paragraph 14-17 
73 Ibid. paragraph 20 
74 Article 9(1), VAT Directive, Council Directive 2006/112/EC of 28 November 2006 on the 

common system of value added tax 
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pay VAT in all his economic activities, even if they are not connected to his 

regular economic activity75. 

As established by the Court, for instance, in the Hutchison 3G or Wellcome 

Trust cases, occasional activities performed by non-taxable persons are not 

considered economic activities under the scope of the Directives; However, 

the Kostov case involves a self-employed individual carrying out an 

occasional economic activity which deems him liable of VAT in all his 

economic activities.  

Although this case is not so relevant for the case studied in this research, it is 

important in order to establish the most accurate definition of economic 

activity possible and Kostov provides the perfect example of occasional 

activities considered as economic ones. 

 

c) Force majeure and the economic activity: Redlihs  

In this case, the CJEU analyses whether to consider the supplies of timber 

from a non-taxable person as an economic activity; This can be approximated 

to the idea of cost-sharing in a way: A driver who needs to travel long 

distances might find other people to share their car trip and its costs in the 

same way Redlihs sold those supplies of timber to recover part of his loss 

after a storm. 

Mr. Redlihs is not a taxable person; He owes some land in the forest and he 

does not use this forest for economic exploitation: After a storm, some of the 

trees from the forest fell and Mr. Redlihs decided to sell the timber to try and 

recover some of the value lost from his land; Those sales did not include any 

VAT since Mr. Redlihs is not a taxable person. However, the tax 

administration considered that the sales of timber are an economic activity 

and therefore, liable of VAT. The case was then brought to the CJEU76. 

The first question brought before the CJEU is the most important for this 

research since it enquires the Court whether to assess the activity as an 

economic exploitation of tangible property. Thus, the CJEU held that force 

majeure as seen in the case, aimed to “recover” the loss accidentally suffered 

by Redlihs is not relevant in order to assess the existence of an economic 

activity, establishing in their decision  that “the occasional or continuous basis 

of the activity is of prime importance and mentioning as well that nonetheless, 

national courts must observe all the circumstances of every case in order to 

define whether the authorities are before an economic activity or not”77 

  

 
75 Judgment of the Court of 13 June 2013, Kostov, C-62/12, EU:C:2013:391 paragraph 31 
76 Judgment of 19 July 2012, Rēdlihs, C-263/11, ECLI:EU:C:2012:497 paragraph 13 to 15 
77 Ibid. paragraph 40 
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3.4.6 Summary of the concept of economic activity 
provided by the case law of the CJEU 

 

The existence of an economic activity, as consistently held by the CJEU, must 

be assessed attending to objective criteria and specially to the continuing basis 

of the activities. Thus, in cases were there is an occasional exploitation it is 

for national courts to determine if they constitute an economic activity, as it 

follows from the Enkler case. 

Hong Kong Trade is quite difficult to compare to the case studied in this 

research since carpooling is not performed free of charge; Nonetheless, both 

peer-providers in carpooling and Hong Kong Trade do not charge VAT on 

their transactions, precluding the assessment of deductible tax and their status 

as taxable persons. 

In Wellcome Trust the Court follows the same principle envisaged in the 

Enkler case: A non-taxable person who performs one transaction that might 

be liable of tax shall not be regarded as an economic activity liable of VAT. 

Carpooling, as the one seen in “sub-chapter 2.4: Private use of vehicles for 

carpooling in other jurisdictions”, covers the commuting between home and 

workplace which is presumably to be considered as an activity carried out on 

a continuing basis; As the AG established in their opinion on Enkler, “not 

every activity which is carried out independently and consists in the 

exploitation of tangible property […] is to be deemed an 'economic activity' 

[…] but only such activity which is for the purpose of obtaining income 

therefrom on a continuing basis”78. Furthermore, payments would be in place 

in carpooling in the concept of cost-sharing, so considering carpool activities 

as genuine economic activities could be argued. 

The principle extracted from Redhils might be the most important of the cases 

studied in this chapter since the decision of the Court establishing that in order 

to determine whether there is an economic activity, the national courts must 

observe the circumstances of the case79 affects the case studied in this 

research and it can be argued whether the Spanish national court applied the 

principle envisaged in Redhils correctly. 

 

 

 

 

 
78 Opinion of the Advocate General Cosmas of 28 March 1996, Enkler, C-230/94, 

EU:C:1996:145, I – 4527 
79 See footnote 77 
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3.5. The direct link 

 3.5.1 The importance of the direct link: Tolsma 

The direct link has been present in the decisions of the CJEU in indirect 

taxation matters since even the eighties; Thus, in the  Staatssecretaris van 

Financiën v Coöperatieve Aardappelenbewaarplaats  case, we find that “a 

provision of services is taxable, within the meaning of the Second Directive, 

when the service is provided against payment and the basis of assessment for 

such a service is everything which makes up the consideration for the service; 

there must therefore be a direct link between the service provided and the 

consideration received”.80 

However, attending to the similarities of the case study found in the next 

chapter of this research, the landmark decision that offers us a very close 

analysis of the direct link and carpool activities is the Tolsma case. 

Tolsma is a street musician playing an instrument on the highway, obtaining 

a consideration from that activity; The authorities considered that Tolsma was 

indeed performing and economic activity as offering a service, in this case 

playing music, against a consideration. 

Thus, the case found its way to the CJEU and the court decided that the 

definition of economic activity does “not include an activity consisting in 

playing music on the public highway, for which no remuneration is stipulated, 

even if the musician solicits money and receives sums whose amount is 

however neither quantified nor quantifiable”81. 

Furthermore, the CJEU established that “a provision of services is taxable 

only if there is a direct link between the service provided and the 

consideration received or if there is a reciprocal performance such as a legal 

relationship or an agreement”82 

 

 3.5.2 Is there a direct link attributable to carpooling? 

In both Tolsma and carpooling, the continuing basis criterion is fulfilled, as 

consistently held by the CJEU in Enkler, Wellcome Trust, Rompelman, etc.; 

Even, the principle following the Redlihs case on which the mere alleviating 

of a loss does not preclude an activity from being categorized as an economic 

activity is fulfilled. 

On the other hand, the existence of the required direct link, as held by the 

Court, can be argued to exist in the carpooling model studied in this research 

since agreements take place in the platform. Thus, the tax committee has 

expressed that “situations whereby goods or services are made available as 

 
80 Judgment of 5 February 1981, Staatssecretaris van Financiën v Coöperatieve 

Aardappelenbewaarplaats, C-154/80, ECLI:EU:C:1981:38, paragraph 12 
81 Judgment of 3 March 1994, Tolsma, C-16/93, EU:C:1994:80 paragraph 20 
82 Ibid. p. 13-20 
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part of an exchange, the existence of a direct link between the supply and the 

consideration in kind for it could be disputed and it would in any event have 

to be carefully assessed taking into account all the factual circumstances of 

the case at hand”83. If all the criteria established by the Court is fulfilled in 

the carpool model of BlaBlaCar, there is no reason for tax authorities of the 

Member States not to treat peer-providers of the platform as taxable persons 

and requesting their compliance to the tax laws.  

However, the fact that the trips offered by non-taxable (in reference to the 

Kostov case) peer-providers shall happen regardless other users are found to 

share the costs of the trip, even when the continuing basis exists (see Sub-

chapter 2.4: Private use of vehicles for carpooling in other jurisdictions), as 

well as the lack of records of other cases where the activity carried out by 

peer-providers in the platform has been prosecuted by the authorities in other 

Member States of the EU84 should deem apparent that the carpool model used 

by BlaBlaCar does not fulfil the direct link criterion of the CJEU and 

accordingly it is not correct to consider the transactions between peer-

providers and peer-consumers in carpooling as economic activities.  

 

 

 

 

 

 

 

 

 

 

 

 
83 VAT Committee, VAT treatment of sharing economy, Working Paper No 878, 22 of 

September 2015, page 10 
84 Question 7, Annex I “Interview with Blablacar's Manager of communication Itziar 

Garcia” 
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4. Spanish national legal 
framework and case analysis  

4.1 Background of the case 

The year 2016 was definitely not good a good year for the sharing and 

collaborative economy in the capital of Spain: Uber was allowed to pursue 

their economic activity after a ban set in 2014 was lifted85, BlaBlaCar was 

brought before the courts of commercial law in Madrid for a matter of unfair 

competition against a confederation of bus enterprises that considered that 

BlaBlaCar offers a professional service of transport of passengers without the 

due licensing as an intermediary86 and BlaBlaCar peer-providers started 

being investigated by the authorities87. 

Furthermore, Rodríguez Sardinero, Chief Executive of Transport in the 

Region of Madrid declared in 2016 that the authorities will continue 

inspecting drivers and warned to BlaBlaCar that “they must change their 

business model if they want to function in Spain” and added that “unless 

Spain changes the law, their way to work is illegal"88. 

While the Uber case is not the matter of study since it is not linked to the topic 

of this research, it shows however a clear picture of the environment in 

Madrid, being this an uncertain ground to the revolution brought by the 

sharing economy; Albeit Uber is a natural “antagonist”89 to the taxi services 

of Madrid, the activity pursued by the users of BlaBlaCar is connected on the 

other hand to the bus sector and other inter-city transportation services. 

Although that case was already decided and the Court ruled that there was no 

unfair competition90 since there is no professional supply of transport of 

passengers, it is important to understand that the authorities in the Region of 

Madrid and other sectors of transportation have tried systematically to restrict 

 
85 Serrato, F: Uber returns to operate in Madrid with licensed drivers 

<https://english.elpais.com/elpais/2016/03/30/inenglish/1459323814_036208.html> 
(Accessed 25th of April, 2020) 
86 Jones, J. Spanish bus operators call for ban on BlaBlaCar, 

<https://www.thelocal.es/20150812/blablacar> (Accessed 25th of April, 2020) 
87 AFP: BlaBlaCar drivers threatened with fines in Spain 

<https://www.thelocal.es/20161018/blablacar-drivers-threatened-with-fines-in-spain>  

(Accessed 25th of April, 2020) 
88 González Valero, S.: BlaBlaCar recibe en Madrid su primera sanción en Europa 

<https://www.elmundo.es/economia/2016/10/17/5804afd0e2704efe768b4620.html> 

(Accessed 25th of April 2020) 
89 Doncel, L: Taxis vs Uber: A war between very similar enemies 

<https://english.elpais.com/elpais/2019/01/29/inenglish/1548749144_862481.html> 

(Accessed 25th of April 2020) 
90 Comuto SA, Blablacar: “The sentence of the Region of Madrid's Court favouring 

BlaBlaCar” <https://blog.blablacar.es/newsroom/noticias/la-sentencia-de-la-audiencia-

provincial-de-madrid-a-favor-de-blablacar-nos-llena-de-orgullo-y-alegria> (Accessed 25th 

of April) 
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the expansion of the sharing economy and in particular, the activities pursued 

by users of BlaBlaCar's carpool platform. 

 

4.2 The Spanish legal system: Placement of the different 
sources of Law in the legal system 

The foremost set of rules is contained in the Spanish Constitution. Already in 

its preamble, the rule makers established that it “consolidates a State that 

ensures the rule of law as an expression of the nation's will”91 

Moreover, the Constitution establishes that “both citizens and Public 

Institutions are subject to the Constitution and the rest of legal system”92 and 

the third paragraph of the same article envisages that “the Constitution 

guarantees the principle of legality, normative hierarchy, the publicity of legal 

statutes, the non-retroactivity of punitive provisions that are not favourable to 

or restrictive of individual rights, the certainty that the rule of law shall 

prevail, the accountability of public authorities, and the prohibition of 

arbitrary action of public authorities”93. 

Regarding the control of administrative operations, the Spanish Constitution 

contains that “The Public Administration shall serve the general interest in a 

spirit of objectivity and shall act in accordance with the principles of 

efficiency, hierarchy, decentralization, deconcentration and coordination, and 

in full subordination to the law”94 and “the Courts shall check the power to 

issue regulations and ensure that the rule of law prevails in administrative 

action, and that the latter is subordinated to the ends which justify it”95. 

The Civil Code is right below the Constitution, hierarchically speaking, and 

envisages in its first article the sources of law in the Spanish legal system: 

“The sources of the Spanish legal system are statutes, customs and general 

legal principles”96, in the next sub-article establishes the hierarchy of the legal 

system “any provisions which contradict another of higher rank shall be 

invalid”97 and regarding customs, the Civil Code envisages that “shall only 

apply in the absence of applicable statutes, provided they are not contrary to 

morals or public policy, and that it is proven”98. To conclude with the relevant 

articles of the Spanish Civil Code it must be mentioned that “general 

principles shall apply in the absence of applicable statute or custom”99. 

 
91 Preambulo, Constitución Española. Boletín Oficial del Estado, 29 de diciembre de 1978, 

núm. 311, pp. 29313 a 29424 Cita en texto: (CE 1978) 

92 Ibid. Article 9(1) 
93 Ibid. Article 9(3) 
94 Ibid. Article 103(1) 
95 Ibid. Article 106(1) 
96 Article 1(1), Real Decreto de 24 de julio de 1889, por el que se publica el Código Civil 
97 Ibid. Article 1(2) 
98 Ibid. Article 1(3) 
99 Ibid. Article 1(5) 
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Besides the important articles quoted from the Constitution and the Civil 

Code, it is important to clarify that the case object of this research falls under 

the “administrative law” jurisdiction and, although “administrative 

precedent” (as in case-law) has a link to customs as long as the decisions of 

the administrative courts create customs by way of continuous repetition of 

those rulings; However this link is provided by the principle of legality and 

not by the use of customs per se. For instance, similar cases with similar 

circumstances shall result in the same rulings applying the normative in the 

same way (principle of legality and non-arbitrary rulings) otherwise some of 

the decisions of the courts would be undeniably a violation of the principles 

of the Spanish legal system. However, the case law might be observed when 

the regulations allow multiple interpretations. 

The rules of administrative law that will be mentioned in the ruling analysed 

in the following sub-chapters are the following: 

Article 140(2)100 of the LOTT which establishes fines for those “contracting 

or profiting on own behalf of transport services without previously holding 

the necessary transport license” for amounts of 4001 to 6000 euros, according 

to the same normative101. 

However, there is no need of an authorization in order to perform private 

transportation102 if it fulfils the following circumstances: The nature of the 

travel is of a personal or domestic need of the owner of the vehicle and the 

owner of the vehicle does not receive a monetary remuneration besides the 

mere sharing of costs103 

 

4.3 The case object of the research 

Following the now well-known events contained in the sub-chapter 4.1 

“Facts surrounding the case: A not very welcoming climate for the sharing 

economy”, the administrative authorities requested to BlaBlaCar all the data 

they had on the users of their online carpooling platform with the idea to 

prosecute the peer-providers on the grounds of being suppliers of a service of 

professional transportation of passengers  and lacking the due license. 

 

Thus, the 17th of October of 2016, the first peer-provider of carpool activities, 

referred as 'RMR' case from now on, was fined with four thousand and one 

euros by the Directorate-General of Transportation in the concept of penalty 

for the activity pursued as driver of the carpooling platform. Luckily, this 

individual decided to argue against the decision of the administrative bodies, 

 
100 Ley 16/1987, de 30 de julio, de Ordenación de los Transportes Terrestres 
101 Ibid. Article 143(1)(i) 
102 Ibid. Article 103(2)(b) 
103 Ibid. Article 101(1)(a) 
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taking the issue before the ordinary justice, making possible this research, 

which finds its highlight in the following subchapters. 

 

4.4 The argumentation of the parties in the case104 

 a) RMR's attorney 

The attorney of RMR required first to the court that the claims from the 

administrative authorities shall be considered invalid or that the sanction to 

be modified and be adapted to the legality with subsidiary character. Meaning 

that, in case the claims made by the administration were not to be dropped at 

least their decision should be made according to the law. 

Furthermore, the attorney considers that the court should adopt the view of 

RMR not performing a professional service of transport of passengers as the 

services were part of a carpool activity sought through the platform provided 

by BlaBlaCar, where those trips had an strict personal nature (to visit his son 

in another region) and that did not report any kind of profit, being such one 

of the requirements to be considered as a supplier of services performing 

professional transport of passengers according to the national law. 

To conclude, RMR claims that the process has infringed procedural 

guarantees, for instance, the presumption of innocence as well as the lack of 

motivation of the sanction which infringes the principle of legality. 

 

 b) The Administration 

The court considers that the procedural guarantees are fulfilled, and no 

infringement has occurred, not causing a lack of defence on RMR since he 

was informed through all the stages of the process. Against the accusation of 

lacking motivation to their decisions, the court uses case law from the Spanish 

Supreme Court which establishes that the motivation to the decisions can be 

contained in the administrative act itself, not being necessary a “proper” 

motivation to their rulings as such; The court considers the decision is 

sufficiently explained by the description of the facts contained in the 

administrative file as well as the legal basis that motivate the decision. 

Next, on the fifth point of the ruling, the court establishes that the question is, 

essentially, to decide whether RMR used the carpooling platform in order to 

obtain profit, qualifying the activity as a “public transport of passengers” 

which requires the proper administrative authorization when the services 

offered via BlaBlaCar go beyond what is considered as sharing a private 

vehicle and costs of the trips with other individuals and not obtaining any 

profit. 

 
104 All the information contained in this sub-chapter can be found in the Annex II 
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The court proceeds then to indicate that, from August 2015 to April 2016, 

RMR performed forty-eight trips using the carpooling platform and considers 

that RMR has received considerations that go beyond the mere sharing of 

costs. 

To conclude with the arguments that are important for our research, the court 

considers that RMR uses criteria estimating the costs where includes tires, oil, 

repairs, insurance and fuel which, according to the court, it establishes the 

criteria of calculation of costs per kilometre for public transport; Nonetheless, 

the concept of collaborative economy must limit the sharing of costs to the 

trip which should include only the costs on fuel and tolls of the trip which are 

set to nineteen cents of euro per kilometre. 

 

4.5 The outcome of the case and analysis  

The Administrative Court of Madrid ruled that RMR was indeed performing 

professional transport of services through the platform provided by 

BlaBlaCar without the proper license, although as seen in articles 103(2)(b) 

and 101(1)(a) of the LOTT there is “no need of an authorization in order to 

perform private transportation” if “the nature of the travel is of a personal or 

domestic need and the owner of the vehicle does not receive a monetary 

remuneration besides the mere sharing of costs”;  

Furthermore, RMR charged no more than 0'15€/km105, while the decision of 

the Court establishes that the limit is set on 0'19€/km for the calculation of 

costs on fuel and tolls for cost-sharing in carpooling, amount set by an annual 

report on costs of road transportation by private vehicles (See table 1) from 

the Transport and Logistics Observatory of Spain (OTLE), created by the 

Ministry of Development which has nothing but an informative value. 

The sentence does not refer to the “continuing basis” criteria besides 

mentioning the number of trips performed in a nine months period. Thus, 

disregarding the principle of presumption of innocence when the 

administrative court has failed to prove, basically due to impossibility to 

provide evidences, that RMR did not drive those forty-eight times for 

personal and private reasons (which is the only criteria to follow according to 

Spanish national law), and furthermore, the national court assessed its ruling 

based on a yearly report with no legal value to determine that RMR was 

profiting from their activity even when the amounts received did not exceed 

the threshold established by this same report. 

 

 
105 Question 6, Annex I “Interview with Blablacar's Manager of communication Itziar 

Garcia” 
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Table 1106 *From left to right the bottom of the graph reads: “Amortization”, “Fuel”, “Oil”, 

“Tires”, “Repairs”, “Insurance” 

Hence, it is for anyone to assume that the problematic here is that RMR 

assessed the price calculating the costs per kilometre not only attending to 

fuel and tolls but also other criteria which are not supported by this yearly 

report that, interestingly enough, was created in 2012107 and again, has just 

an informative purpose and no legal value. 

The paramount fact to compare this case to all the case law explained in this 

research is that if no license provided by the administration was necessary in 

order to conduct an economic activity of transport of passengers, this ruling 

would consider RMR as a taxable person liable of VAT for those transactions 

carried out under the collaborative economy, matter which presumably could 

be brought before the CJEU. 

 

 

 

 

 
106 Observatory of Transport and Logistics in Spain, Annual report 2015 

<http://observatoriotransporte.fomento.es/NR/rdonlyres/0AE839CF-9E00-46F3-A27C-

88B14AC37715/136237/INFORME_OTLE_2015.pdf >, February 2016, page 137 

(Accessed 25th April 2020) 
107 Ministerio de Transportes, ”¿Qué es el OTLE?” (What is the OTLE?) 

<https://observatoriotransporte.mitma.es/que-es-el-otle> (Accessed 20th of May) 
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5. Conclusions 

 

“Does the Spanish case-law comply with the national and European 

legal frameworks in their administrative ruling against an individual 

participating as a peer-provider in the collaborative economy?” 
 

The EU case law is clear: Even with a continuing basis, as follows from 

Tolsma, if there is no direct link or contractual relationship between the 

supply of service and the consideration, the tax authorities cannot treat that 

transaction as an economic activity. The existence of such link can be argued 

to exist in those cases where there are certain agreements taking place through 

an online platform; However, as mentioned several times in this research, the 

model implemented by BlaBlaCar has not been prosecuted in any other 

European country before; Furthermore, some Member States even offer tax 

benefits to carpooling related to the workplace, as seen in Sub-chapter 2.4: 

Private use of vehicles for carpooling in other jurisdictions. 

Shall we assume then that every other region and authority of the EU is wrong 

on their interpretation about considering the peer-providers of BlaBlaCar’s 

carpool model an economic activity when even the same administration in the 

region of Madrid, responsible of this ruling, has ceased to prosecute the users 

of the platform? This seems to be unlikely. 

Thus, it is apparent to conclude that the ruling from the administrative court 

of the Region of Madrid goes against what has been established by the CJEU 

case law: The arguable presence of a direct link should at least had been 

discussed by the national court in order to assess its character of economic 

activity and request a preliminary ruling if such question presents doubts to 

the Administrative Court of the Region of Madrid; Moreover, the national 

court did not bring, in the different stages of the case, the matter before the 

CJEU, as the TFEU requires; Hence, it is apparent that the ruling goes against 

the principle of legality, the rule of law and the principle of prohibition of 

arbitrary action of public authorities. 

The truth is, if the national court considers that there is in fact a direct link 

between peer-users and peer-providers in the carpool model created by 

BlaBlaCar, and certainly many users fulfil the ‘continuing basis’ criterion: 

Why there are no other cases of users being prosecuted in the last four years? 

Therefore, a state liability proceeding should be imposed to Spain, at least to 

clarify the vision of the national court on their interpretation of carpooling as 

an economic activity; Furthermore, it would be interesting to know the 

opinion of the Court on the existence of a direct link, if any, in carpool 

activities where certain degree of agreement is present as shown in this 

research.  
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- ANNEX I - 

Interview with Blablacar's Manager of communication  
Itziar Garcia 

“March 8, 2020 

Dario Gomez(DG): Good Afternoon, Itziar* and thank you for 
answering my questions today. BlaBlaCar is a social media aimed to 
put in touch users willing to share their car and travel costs with other 
users. Regarding the study of “carpooling” and its tax treatment in the 
European legal framework, there are some questions around the 
business model of your company and their users. 

Q1: First, I would like to know when BlaBlaCar changed the payment 
system, removing the payments in cash, to one completely electronic: 
Is this a measure aimed to discourage the inadequate use of the social 
media by some of the users or is it some sort of requirement imposed 
by any authority? 

Itziar Garcia(IG): The system changed in 2014 and the main objective 
was to improve the trackability and avoid users “never showing up”. It 
was not a requirement imposed by any authority. 

Q2 DG: Regarding the fees charged for your service, Is this VAT paid 
related exclusively to the e-service offered by BlaBlaCar as e-
commerce platform or is it proportional to the consideration paid for 
the trip? Meaning: Is there any VAT paid on the trips agreed via your 
platform? 

IG: In the sharing of costs there is no professional service, so there is 
no VAT. There is, however, VAT in the administrative fees over the 
price that BlaBlaCar Spain charges for the service. 

Q3 DG: When was limited the freedom of the users to decide the price 
for the trip? Specially regarding the maximum price per kilometre. 

IG: BlaBlaCar has always been a platform to share travel costs; There 
has always existed a limit to avoid the aiming for profit. 

Q4 DG: What is the criteria to limit that price? 

IG: The recommended price is currently of 0.05€/Km. On this 
consideration, there is a limit of 50% under and over the recommended 
amount. This price should cover fuel, tolls, etc. This amount is far from 
the 0.28€/km established by the “Transport and Logistics Observatory 
of Spain” (OTLE), under the Ministry of development, which has set 
the structure for costs within private transport. 

Q5 DG: Is there any guidelines submitted by the administration with 
limits or advices to deal with those cases where a peer driver could be 
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accused of aiming for profit or on the contrary it has been BlaBlaCar's 
legal department designing those measures to avoid the eventual 
prosecution of users by the administration? 

IG: The 'LOTT' envisages that there cannot be a profit motivation, but 
no law or guideline submitted by the administration defines exactly the 
costs. We (BlaBlaCar) have fixed a consideration which, as 
established before, is far from the parameters imposed by the OTLE, 
so there cannot be profit. 

Q5 DG: Regarding the previous question, in the case initiated in 2016 
where a BlaBlaCar user was accused of making profit through the 
social media (RMR case) in which the sentence ruled a fine for his 
activity: Did this user follow the recommended prices established by 
your platform? 

IG: BlaBlaCar could prove that the user's activity complied with the 
rules of the platform and the normative in force. The considerations 
received never surpassed the travel costs which were around 
0,14€/km, still far away from the 0,28€/km established by the OTLE. 

Q7 DG: Has BlaBlaCar an opinion on this matter, which resulted in a 
fine of 4001€ for the activity conducted through your social media? 

IG: We accept the administrative decisions. BlaBlaCar has always 
collaborated with the authorities and has followed the law in every 
country where they carry on its activities. BlaBlaCar is established in 
22 countries, ten years in Spain, and it has never happened anything 
like that in any other region or country, which shows the exceptional 
character of this ruling in the region of Madrid. 

Q8 DG: Did this case affect somehow the rest of users or the platform's 
activity? 

IG: Actually, we have not noticed any changes in the activity by the 
users in the platform, which keeps growing consistently year after year 
in Spain. 

DG: That's all, Itziar. Thank you very much for your time. 

*Itziar Garcia, Communication Manager in Spain and Portugal”108 

 

 

 

 
108  Gomez, D.: Extracted from Annex I of the working paper “Is carpooling 

an economic activity? Direct effect and the ‘continuing basis in peer-

providers” Examination Paper, HARN59, Lund University, March 2020 
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- ANNEX II -  

Ruling of the Administrative court of Madrid *Every name 
has been covered to comply with the data protection rules 
in force 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
















