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SUMMARY 

European Union is one of the top-performing parts of the world in environmental matters: its Member 

States push hard to address modern environmental challenges they face, including climate change, and achieve 

their environmental targets. However, in doing so, the Member States need to comply with European Union 

law. The State aid policy and the ‘polluter pays’ principle of the environmental policy of the European Union 

often seem as obstacles before the Member States to implement their national environmental policies. 

On the one hand, State aid control is essential to keep the economy free from distorting state interventions 

and maintain a high level of competition in the internal market. On the other hand, the protection of the 

environment is among the priority objectives of the European Union. Moreover, requirements of environmental 

protection must be integrated into all policy areas, including State aid. The purpose of this work is to study how 

the environmental protection and its requirements are integrated into the State aid policy when these two 

legitimate interests – a competitive economy by controlling State aid and a green economy by promoting a higher 

level of environmental protection – intersect. 

To present the bigger picture, the study, first, visits the fundamentals, where the objectives of the 

European Union, general principles of the European Union law and the competence division are briefly 

elaborated. Next, the European Union legal framework for State aid control, environmental protection and 

environmental integration is shortly presented. Finally, the question of how the objective of environmental 

protection is reflected in the State aid policy is addressed with a deep analysis of the General Block Exemption 

Regulation, Environmental and Energy Aid Guidelines, and relevant Treaty rules. The thesis shows that 

although the Member States are confronted by the State aid policy of the European Union, this policy actually 

envisages quite generous rules and approach for granting necessary environmental State aid to businesses. 

Keywords: State aid, environment, environmental State aid, integration, ‘polluter pays’ principle 
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1. INTRODUCTION 

1.1.Background and Problem 

Thanks to a high level of pollutant concentration, around 90% of the urban population in Europe breathe 

‘harmful-to-health’ air.1 European surface waters in good ecological and chemical status account to only 40% 

and 38% respectively.2 The conservation status of over 60% of the protected species and habitats is not 

favourable.3 Soil contamination affects about 250,000 sites and potentially polluting activities are believed at 

almost 3 million sites in Europe.4 Climate change also knocks the door as Europe’s surface temperature is 

projected to increase faster than the global average.5 

Although the European Union (‘EU’ or the ‘Union’) is one of the top-performing parts of the world in 

environmental matters6 with its 19 Member States in the list of top 30 countries with the highest Environmental 

Performance Index,7 the recent stats above show some of the massive environmental challenges the European 

countries face nowadays, which are not the ‘products’ of today and root from some decades ago. Even though 

the Union still experiences the mentioned and other environmental problems today, environmental policy has 

long been, and continues to be, at the centre of attention in the EU. 

Despite a whole separate policy area protecting the environment in the EU, a high level of environmental 

protection, the number one objective of this policy, could not be reached without cooperating with other policy 

areas, be it the competition, energy or foreign policies. A foundation for this cooperation had to be laid down to 

have the goals before the environment policy achieved. With this in mind, the Treaty of Amsterdam of 1997 

established the requirement of integrating environmental protection into all EU policies as a Treaty rule. This 

requirement serves to ensure that when defining or implementing any of its policies, the Union institutions take 

due account of environmental protection requirements. All policy areas and activities that serve the 

establishment and functioning of the internal market project are also bound to fulfil this integration requirement. 

The internal market is an area of prosperity and freedom and provides the free movement of goods, services, 

capital, people and businesses in the Union. It also plays a role of the ideological basis for enforcing the 

competition and public procurement rules, consumer protection, a high level of protection and improvement of 

the quality of the environment, harmonisation of laws, etc. throughout the EU. 

                                                      
1 European Environmental Agency, ‘Air Pollution’ (European Environmental Agency, last modified 09 October 2017) 

<https://www.eea.europa.eu/themes/air/intro> accessed 18 February 2020 
2 European Environmental Agency, European Waters: Assessment of Status and Pressures 2018 (Publications Office of the European Union 

2018) 6 
3 European Environmental Agency, ‘Biodiversity – Ecosystems’ (European Environmental Agency) 

<https://www.eea.europa.eu/themes/biodiversity> accessed 18 February 2020 
4 European Environmental Agency, ‘Contamination from Local Sources’ (European Environmental Agency, last modified 21 November 

2019) <https://www.eea.europa.eu/themes/soil/soil-threats> accessed 24 February 2020 
5 Jacob Daniela and others, ‘EURO-CORDEX: New High-Resolution Climate Change Projections for European Impact Research’ (2014) 

14(2) Regional Environmental Change 563 
6 Adam Shirley, ‘Which Are the World's Most Environmentally Friendly Countries?’ (World Economic Forum, 20 May 2016)  

< https://www.weforum.org/agenda/2016/05/which-are-the-worlds-most-environmentally-friendly-countries/ > accessed 5 June 2020 
7 Zachary Wendling and others, 2018 Environmental Performance Index (Yale Center for Environmental Law & Policy 2018) 15 

https://www.eea.europa.eu/themes/air/intro
https://www.eea.europa.eu/themes/biodiversity
https://www.eea.europa.eu/themes/soil/soil-threats
https://www.weforum.org/agenda/2016/05/which-are-the-worlds-most-environmentally-friendly-countries/
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The State aid policy of the EU is not an exception – integration of environmental protection into this EU 

policy is a duty before the policymakers. As a rule, aid in the form of an advantage granted by the Member States 

to selected businesses, which affects the intra-Union trade, is prohibited. Although aid that meets these criteria 

is generally prohibited, a few exceptions are in place to allow State aid in special circumstances for some 

legitimate goals, including environmental protection. Some aid automatically becomes compatible with the 

internal market, while others must be assessed to conclude whether they can be allowed to be granted. 

In spite of the prohibition on State aid and the EU rule of “polluter should pay”, large amounts of public 

resources are still involved in bearing the costs for preventing or remedying damage to the environment. For 

example, in the area of management of contaminated sites, 35% of the total expenditure is still provided by 

public money to fund remediation activities.8 Around 53% of total State aid provided in 2017 was granted to 

support the environmental protection and energy-saving measures, while an increase of EUR 4.4 billion was 

observed just a year after.9 What these numbers show is that it is not really always the polluter that pays, but 

taxpayers’ hands often go into their pockets to help overcome the environmental damages or threats created by 

private companies. 

 

1.2.Purpose and Research Question 

This problem brings us to the purpose of this study. State aid is, generally, prohibited in the EU. This is 

also true in the environmental context. Moreover, allowing environmental aid would, to a great extent, 

undermine the ‘polluter pays’ principle – granting aid to certain undertakings through State resources ultimately 

means, in most cases, that the polluter does not pay. 

On the one hand, State aid control is essential to keep the EU economy free from distorting state 

interventions and maintain a high level of competition in the internal market. On the other hand, the protection 

of the environment is among the priority objectives of the EU. Additionally, according to the EU law, it must be 

integrated into all other policy areas, including the State aid. The purpose of this work is, therefore, to study 

how the objective of environmental protection and its requirements are integrated into the State aid policy when 

these two legitimate interests of the EU – a competitive economy by controlling State aid and a green economy 

by promoting a higher environmental protection – intersect. The research question in this study is formulated 

as follows: how are the requirements of the EU objective of environmental protection taken into account and reflected in 

the EU’s State aid policy? 

To achieve the purpose of the study and answer the research question, it is necessary, first, to understand 

the fundamentals of EU law and general legal framework that applies to the situation. This is why, overarching 

fundamentals of the EU law in the context of the problem in this thesis (objectives of the EU, general principles 

of the Union law and division of competences between the EU and its Member States) and general legal 

                                                      
8 European Environmental Agency (n 4) 
9 European Commission, ‘State Aid Scoreboard 2018’ (European Commission, last updated 24 January 2019) 

<https://ec.europa.eu/competition/state_aid/scoreboard/index_en.html#what > accessed 26 February 2020 

https://ec.europa.eu/competition/state_aid/scoreboard/index_en.html#what
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framework covering the two policy areas at hand and the integration requirement are explored. Then the legal 

tools and the acts of relevant EU institutions through which the environmental protection is taken into account 

in the State aid policy are examined to see how the said integration happens in law-making and practice. 

 

1.3.Methodology 

The main methodology employed in this thesis is the European legal method. The method implies that 

EU law matters should be analysed through teleological interpretation in the light of the primary objectives of 

the Union, general principles of the EU law and the specific characteristics of the EU legal order. 

As Pierre Pescatore noted, the Court of Justice of the European Union (‘CJEU’ or the ‘Court’) has given 

priority to teleological interpretation over the others when interpreting the European Treaties, which are entirely 

based on the idea that the EU must achieve some objectives of paramount constitutional importance. According 

to the teleological interpretation, since the Treaties are generally drafted in broad terms, the Court must interpret 

the EU law provision in question by exercising its powers of judicial review to give that provision a concrete or 

narrower meaning or expression in the light of the objectives of the EU. In addition to this, the Court must take 

into account the objectives specified in the Treaties (which can also be attributed to the general principles of EU 

law) and fill the gap between the generality of primary EU law and the high degree of precision of secondary 

EU law. It should also be noted that a pure textualist approach is not enough to interpret the Treaty provisions 

in a complete and consistent way.10 

When it comes to specific characteristics of the EU law, it must be noted that they have been developed 

mainly by the CJEU during the decades of the existence of the EU and its predecessors. EU law has direct effect 

before national and European courts and administrative bodies (but some EU law provisions lack direct effect), 

supremacy over national legal order and autonomy in interpreting and applying European law provisions 

through the Court. Any matter of EU law should, therefore, be explored by taking these principles into due 

account. 

Principle of direct effect should be the starting point when talking about the characteristics of EU law. 

The Court has confirmed that, according to the spirit, the general scheme and the wording (or in other words – 

teleological interpretation) of Treaties, some EU law provisions produce direct effects and create individual 

rights which national courts must protect.11 This means that provisions with direct effect do not need any 

implementing legal acts for their application; they become a source of law for national administrative bodies 

and courts,12 and thus, can be immediately invoked before a national or European court by individuals. By 

                                                      
10 Koen Lenaerts and Jose Gutierrez-Fons, ‘To Say What the Law of the EU Is: Methods of Interpretation and the European Court of 

Justice’ (2014) 20(2) Columbia Journal of European Law 3, 31-35 
11 Case C-26/62 Van Gend en Loos v Administratie der Belastingen [1963] EU:C:1963:1, 13 
12 Michal Bobek, ‘The Effects of EU Law in the National Legal Systems’ in Catherine Barnard and Steve Peers (eds), European Union Law 

(2nd edn, OUP 2017) 146 
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mentioning this characteristic, the Court described the Union as “a new legal order of international law” and 

‘declared’ “not only the Member States but also their nationals” as its subjects.13 

Principle of primacy is another distinctive feature of EU law. According to this principle, in case of a 

conflict between the Union law and national law, EU law prevails. EU law has to be applied by national 

authorities in cases of conflict with national law provisions. The principle was developed by the Court, according 

to which, the law arising from the Treaties is “an independent source of law” and cannot be overridden by 

national law provisions.14 This approach by the Court was later marked as a ‘legal revolution’15 as it empowered 

national courts to set aside, but not repeal, the provisions of national law in contradiction with EU law.16 

Lastly, the principle of autonomy of the EU law should also be mentioned among its characteristics. 

According to the autonomy of the EU law, the Member States accept the Court’s judicial monopoly in the 

interpretation or application of the Treaties. A potential threat to this autonomy was enough for the Court to 

hold that the draft agreement on the European Economic Area was incompatible with the Treaties.17 The Court 

examined the compatibility of agreement on European Common Aviation Area with the EU law also in the light 

of the principle of autonomy before finding no significant threat against it. This led the Court to hold the said 

draft agreement compatible with the principle and, in general, the Treaties.18 Finally, the draft agreement 

providing for the accession of the EU to the Convention for the Protection of Human Rights and Fundamental 

Freedoms was held incompatible with the EU law because it, among others, undermined the Court’s autonomy 

by allowing for a second dispute resolution mechanism among the Member States.19 Current President of the 

Court sees the autonomy of the EU law governed by two dynamics: negatively, autonomy pursues to define 

what the EU law is not – an ordinary international law, while positively, autonomy attempts to define what the 

EU law is – an autonomous legal order, which means a self-sufficient system of norms and judicial monopoly 

over EU law matters.20 

 

 

 

                                                      
13 Van Gend en Loos (n 11) 12 
14 Case C-6/64 Costa v E.N.E.L. [1964] EU:C:1964:66, 594 
15 Morten Rasmussen, ‘From Costa v ENEL to the Treaties of Rome: A Brief History of a Legal Revolution’, in Miguel Maduro and 

Loic Azoulai (eds), The Past and Future of EU Law: The Classics of EU Law Revisited on the 50th Anniversary of the Rome Treaty (Hart 2010) 68 
16 Amedeo Arena, ‘From an Unpaid Electricity Bill to the Primacy of EU Law: Gian Galeazzo Stendardi and the Making of Costa v. ENEL’ 

(2019) 30(3) European Journal of International Law 1017, 1034 
17 Opinion 1/91 Opinion delivered pursuant to the second subparagraph of Article 228 (1) of the Treaty - Draft agreement between the Community, 

on the one hand, and the countries of the European Free Trade Association, on the other, relating to the creation of the European Economic Area [1991] 

EU:C:1991:490, para 35 
18 Opinion 1/00 Opinion pursuant to Article 300(6) EC - Proposed agreement between the European Community and non-Member States on the 

establishment of a European Common Aviation Area [2002] EU:C:2002:231, para 26 
19 Opinion 2/13 Opinion pursuant to Article 218(11) TFEU — Draft international agreement — Accession of the European Union to the European 

Convention for the Protection of Human Rights and Fundamental Freedoms — Compatibility of the draft agreement with the EU and FEU Treaties 

[2014] EU:C:2014:2454, paras 194, 208, 212 
20 Koen Lenaerts, ‘The Autonomy of European Union Law’ (2018) 4 Diritto dell’Unione Europea 617, 618 
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1.4.Outline 

An outline of the study should be given at the outset to let the reader have an overview of its general 

structure. This thesis comprises four chapters. Chapter 1, which the reader is reading right now, is an 

introduction to the thesis and presents the background and purpose of the study, the existing problem, the 

research question and the methodology employed. 

Chapter 2 provides certain fundamentals of the EU law, in the light of which the thesis problem is 

investigated in this study. Here, first, a short overview of the objectives of the EU is given because the thesis 

problem is a scene for a potential clash between two such objectives. Then, the general principles of the EU law 

are visited in the context of the problem. In the end, a brief analysis of the division of competence between the 

EU and the Member States is provided to have a clear understanding of who has the authority to act in relation 

to the problem. 

Chapter 3 introduces the basic legal framework covering the thesis problem. Here the general view of 

the internal market, environment and State aid policies of the EU is given before the analysis of obligation of the 

environmental protection integration. 

Chapter 4 examines the legal tools through which the environmental considerations are taken into 

account and reflected in State aid rules and decisions. The Chapter mainly focuses on relevant Treaty provisions, 

as well as secondary and soft law instruments. The practice of the relevant EU institutions is also covered 

throughout the Chapter. 

Chapter 5 is a conclusion to the study. It briefly re-presents the findings in the previous chapters and 

comments on the current situation regarding environmental protection considerations in the EU State aid policy. 
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2. SETTING THE SCENE:  

OVERARCHING FUNDAMENTALS OF THE EU LAW IN THE CONTEXT OF 

STATE AID CONTROL AND ENVIRONMENTAL PROTECTION  

 

The purpose of this thesis, as noted in the first chapter, is to study how environmental protection and its 

requirements are integrated into the State aid policy. The EU’s State aid and environment policies, the 

requirement of environmental integration and the tools and decisions through which environmental 

considerations are reflected in State aid rules are important to explore for this purpose. But to see the bigger 

picture, even more indispensable is to examine this issue with respect to the overarching fundamentals of EU 

law. First, the objectives of the Union, which must be complied by all Union policies and activities, including the 

policy of State aid, are briefly studied. Next, the focus turns to the general principles of EU law in the context of 

the EU State aid and environment policies. Lastly, the division of power in the Union is shortly described in 

relation to State aid and environmental matters. 

 

2.1.Objectives of the EU 

EU law provisions are interpreted and applied in light of the objectives of the EU. This allows the Union 

to march in the direction of reaching its ultimate objectives as well as to shape its legal order in a systematic way 

that is consistent with those foremost aims. The relevance of a quick study of the EU objectives in this thesis is 

that the EU law provisions on environmental protection and State aid control are also interpreted and weighed 

up in the light of these objectives. The problem in this study is examined in the light of two objectives of the 

Union – the internal market and a high level of environmental protection. It should be noted that when a 

particular EU law provision pursues two or more objectives with equal importance, the principle of 

proportionality is applied by the Court to decide the most ‘privileged’ objective.21 

The objectives of the EU are specified in Article 3 of the Treaty on European Union22 (‘TEU’). The Article 

indicates promoting peace, EU values and the well-being of the Member States’ peoples as the aim of the Union. 

However, establishing an internal market remains as the most emblematic project and an inherent objective of 

the EU. One could say that even other objectives of the EU enshrined in Article 3 TEU as well as the policies and 

activities it practices are pursued with the very aim of achieving the internal market objective of the Union. The 

Court, in the early years of the then-European Economic Community, has also recognised establishing the 

internal market as the objective of the Treaties.23 

The internal market is designed to increase economic wealth and economies of scale, and to improve the 

efficiency of the allocation of resources by allowing the factors of production to freely move to the areas where 

they are most valued. It is also the driving force of the European economic integration, as previously separate 

                                                      
21 Lenaerts and Gutierrez-Fons (n 10) 33 
22 Consolidated version of the Treaty on European Union [2016] OJ C202/13 
23 Van Gend en Loos (n 11) 12 
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economies of the Member States become integrated within a single EU-wide economy. The EU hosts various 

forms of economic integration: the free trade area – an arrangement where all customs duties and quotas on 

trade are removed, customs union – an agreement upon which a common level of tariff on goods entering to the 

Union is applied, common market – a platform that ensures the free movement of all factors of production, and 

a (partial) economic union – a common market with a unified monetary and fiscal policy.24 This economic 

integration is attained either by prohibition by the EU on adoption and application of national legal provisions 

that hinder cross-border trade and free movement of persons – negative integration, or by harmonisation of 

diverse national laws through a Union measure – positive integration. The latter, in turn, can also take the form 

of either minimum harmonisation (setting minimum standards which do not preclude the Member States from 

having higher standards) or maximum harmonisation (an exhaustive regulation of a particular area at the EU 

level). 

The objective of establishing the internal market is restated in Article 26 of the Treaty on the Functioning 

of the European Union25 (‘TFEU’), where the internal market is described as an area without internal frontiers 

where the free movement of goods, persons, services and capital is ensured under the provisions of the EU 

Treaties. The article also ensures balanced progress in all sectors of the internal market concerned. The absence 

of a deadline in this Article, unlike some previous Treaties, shows that the internal market is an ongoing project 

rather than one that could be ‘completed’ by a set date.26 Since creating the internal market is an area of shared 

competence under Article 4(2)(a) TFEU, the objective (and obligation) in Article 26 TFEU is a source for possible 

legal effects and consequences both for the EU and the Member States.27 

The concept of the internal market has been broadened by the EU institutions, including the Court, to 

encompass not only the economic integration but also social rights, labour policy and the environment in the 

EU.28 A successful single market required widespread harmonisation of standards of consumer and 

environmental protection.29 This re-conceptualisation of the internal market to cover not only purely economic 

phenomena, such as the customs union, and free movement of goods and other factors of production, but also, 

among others, protecting the environment and consumer safety perfectly sums up why establishing an internal 

market is a living objective of the EU and why competition and environmental concerns should be examined in 

light of this overarching objective. Pursuant to Article 114(3) TFEU, the European Commission (the 

‘Commission’) is also expected to take as a base a high level of protection in its legislative proposals concerning 

health, safety, environmental protection and consumer protection where those proposals have as their object the 

establishment and functioning of the internal market. 

Another relevant objective of the EU is achieving a high level of protection and improvement of the 

quality of the environment. Together with Article 191 TFEU (policy on the environment), the mention in Article 

                                                      
24 Dennis Swann, The Economics of the Common Market (7th edn, Penguin 1992) 11-12 
25 Consolidated version of the Treaty on the Functioning of the European Union [2016] OJ C202/47 
26 Paul Craig and Grainne de Burca, EU Law: Text, Cases, and Materials (5th edn, OUP 2011) 588 
27 ibid 589 
28 Paul Craig, ‘The Evolution of the Single Market’ in Catherine Barnard and Joanne Scott (eds), The Law of the Single European Market: 

Unpacking the Premises (Hart 2002) 38 
29 Joseph Weiler, ‘The Transformation of Europe’, (1991) 100(8) The Yale Law Journal 2403, 2478 
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3(3) TEU raises the high level of environmental protection to the status of a Union target.30 This is why the high 

level of environmental protection is seen as the raison d’être of the EU environment policy and the principles of 

prevention, precaution and ‘polluter pays’ as its foundations.31 This explicit objective of reaching the highest 

possible standard of the protection of the environment and actively improving its quality makes the Union even 

more ambitious in comparison to other frameworks of environmental policy around the world.32 The Court has 

also given environmental protection a particular value by defining it as one of the Union’s essential objectives.33 

The environmental objective in Article 3(3) TEU entails both reactive (“protection”) and proactive 

(“improvement”) approaches to environmental policy – the institutions should not only avoid degradation of 

the environment but also adopt a more interventionist stance and seek to improve its quality.34 This is often done 

through positive harmonisation of national laws regulating the production, provision and free movement of 

goods and services that impair the environment. 

 

2.2.General Principles of EU Law 

General principles of EU law unify the law, fill the gaps, and provide for weight and legitimacy to the 

EU legal order as a whole. These principles play such an important role because, among others, the Treaties tend 

to lay down very limited and open frameworks, which were essentially focused on economic integration rather 

than legal issues such as fundamental rights. As a result, the Court often takes the stage to fill in these general 

frameworks, provide protection and give life to the general spirit of the Treaties.35 These principles are common 

to EU law, carry additional weight and refer to a core value of the Union law.36 

Fundamental rights are recognised as general principles of the EU law in Article 6(3) TEU. According to 

this provision, they originate either from Convention for the Protection of Human Rights and Fundamental 

Freedoms or constitutional traditions of Member States. After decades of a rather ‘chaotic’ establishment by the 

Court in its case law, these fundamental rights were incorporated into a single and Treaty-equivalent document 

– the Charter of Fundamental Rights of the European Union37 (‘CFREU’ or the Charter). Article 37 CFREU 

(Environmental Protection) combines the purposes of Article 3(3) TEU and Articles 11 and 191 TFEU,38 by 

restating, first, attaining a high level of environmental protection as an objective of the Union and, second, the 

obligation of integration of the environmental protection requirements into all other policy areas and activities 

of the EU. State aid rules should also respect, and comply with, fundamental rights recognised under the EU 

                                                      
30 Case C-195/12 IBV & Cie [2013] Opinion of AG Bot EU:C:2013:293, para 82 
31 Delphine Misonne, ‘The Importance of Setting a Target: The EU Ambition of a High Level of Protection’ (2015) 4(1) Transnational 

Environmental Law 11, 30 
32 ibid 11 
33 Case C-240/83 Procureur de la République v ADBHU [1985] EU:C:1985:59, para 13 
34 Nicolas de Sadeleer, EU Environmental Law and the Internal Market (OUP 2014) 36 and 45 
35 Armin Cuyvers, ‘General Principles of EU Law’ in Emmanuel Ugirashebuja and others (eds), East African Community Law: Institutional, 

Substantive and Comparative EU Aspects (Brill 2017) 217-219 
36 Takis Tridimas, The General Principles of EU Law (2nd edn, OUP 2006) 1 
37 Charter of Fundamental Rights of the European Union [2016] OJ C202/389 
38 Explanations relating to the Charter of Fundamental Rights [2007] OJ C303/17, explanation on art 37 



9 

 

Treaties. Frequently applied fundamental rights and freedoms in State aid cases include the right to a fair trial, 

the right of defence39 and the right to good administration.40 

The principle of equal treatment or non-discrimination establishes, in essence, that those subject to EU 

law have the right to receive the same treatment and not to be discriminated against based on certain criteria. 

State aid for undertakings is prohibited if it distorts or threatens to distort competition by favouring certain 

undertakings or the production of certain goods, which is commonly referred to as the selectivity criterion in 

State aid control. The need to assess the selectivity of aid symbolise the State aid prohibition as a specific non-

discrimination standard.41 The Court sees discrimination against undertakings as a prerequisite of the existence 

of aid.42 Like in the State aid policy, the principle of equal treatment is also respected in definition and 

implementation of the EU environmental policy as well as its judicial review by the Court.43 

Another vital general principle of EU law is the principle of legal certainty, along with the principle of 

protection of legitimate expectations. A basic understanding of the principle is that everyone has the right to 

expect that their rights will not be violated without a valid reason.44 The EU Treaties does not define these 

principles, but a similar understanding of the principle of protection of legitimate expectations has been 

developed by the Court mainly based on the laws of the Member States, 45 which has expressed its views on the 

principles only rarely.46 

 

2.3.Division and Exercise of Competences between the EU and the Member States 

The two different goals of the EU – controlling State aid and promoting a high level of environmental 

protection – may give rise to clashes of interests at Union level. This brings the question of competence in the 

EU: who has the authority to act in cases of such clashes? 

The Member States are independent sovereign states, but by joining the EU, they have agreed to forgo 

some parts of their sovereignty and delegate certain decision-making powers to the Union, which equips the EU 

with legislative and policy-making competences. The limits of the EU’s competences are guided by the principle 

of conferral, as determined in Article 5(1) TEU. According to Articles 3(6), 4(1) and 5(2) TEU, under the principle 

of conferral, the EU may only act within the limits of the competences conferred upon it in the Treaties by the 

Member States, while competences not conferred upon the EU in the Treaties remain with the Member States. 

                                                      
39 Joined Cases T-309/04, T-317/04, T-329/04 and T-336/04 TV 2/Danmark A/S and Others v Commission [2008] EU:T:2008:457, paras 136-146 
40 Case T-584/08 Cantiere navale De Poli v Commission [2011] EU:T:2011:26, paras 89-90 
41 Joachim Englisch, ‘Equality under State Aid Rules and VAT’ (2019) 8 World Journal of VAT/GST Law 17, 24 
42 Case C-20/15 P Commission v World Duty Free Group [2016] EU:C:2016:981, para 86 
43 David Langlet and Said Mahmoudi, EU Environmental Law and Policy (OUP 2016) 63 
44 Marek Rzotkiewicz, ‘The General Principles of EU Law and Their Role in the Review of State Aid Put into Effect by Member States’, 

(2013) 3 European State Aid Law Quarterly 464, 470 
45 Tridimas (n 36) 4 
46 See, eg, Case T-308/00 Salzgitter v Commission [2004] EU:T:2013:30, paras 157-183 
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Division of competences between the EU and its Member States is clarified through three main categories 

of competences. The EU has exclusive competences through which it alone can develop policies, legislate and 

adopt binding acts in certain areas. Establishing competition rules necessary for the functioning of the internal 

market, which includes State aid rules also, is one of such areas according to Article 3(1)(b) TFEU. Besides, Article 

108 TFEU recognises the exclusive competence of the Commission in assessing the compatibility of State aid 

with the internal market, subject only to the Court supervision.47 Apart from the compatibility assessment, the 

Commission has the authority to keep the Member States’ practices under review and order them to abolish or 

readjust activities under Article 108(1)-(3) TFEU. 

The EU and the Member States share competences in several areas set out in Article 4(2)(e) TFEU, 

including the internal market. While the control over State aid lies exclusively with the Commission, the area of 

environment hosts shared competences between the EU and the Member States. In the area of State aid granted 

for environmental protection, this is a potential source for clashes of interests pursued, on one hand, by the EU 

to keep the competition undistorted and, on the other, by the Member States to address their environmental 

concerns. 

The exercise of the Union competences, on the other hand, is governed through the principles of 

subsidiarity and proportionality. According to Article 5(3) TEU, under the principle of subsidiarity in the areas 

of non-exclusive competences, the EU may act only if, and in so far as, the objective of an action cannot be 

sufficiently achieved by the Member States, but could be better attained at the Union level. Although the EU 

enjoys exclusive competence to establish competition rules necessary for the functioning of the internal market, 

the overall framework is intended to reflect the principle of subsidiarity.48 Under the principle of proportionality 

of Article 5(4) TEU, the content and scope of EU action may not go beyond what is necessary to achieve the 

objectives of the Treaties. Both principles are applied as laid down in Protocol No. 2 on the application of the 

principles of subsidiarity and proportionality. 

As State aid and environmental policies of the EU are the areas governed by different categories of 

competences, this division of competences must be taken into due account in definition, implementation and 

judicial review of those policy areas and relevant legal provisions. 

  

                                                      
47 Case C-354/90 Fédération nationale du commerce extérieur des produits alimentaires and Others v France [1991] EU:C:1991:440, para 14 
48 European Union Committee, Brexit: Competition and State Aid (HL 2017-19, 67) para 10 
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3. EU LEGAL FRAMEWORK OF  

STATE AID CONTROL AND ENVIRONMENTAL PROTECTION  

 

After having a look at the overarching fundamentals of the EU law, the basic legal framework should be 

covered to proceed to the main research question of this thesis work. The visited legal framework includes the 

State aid and environment policies of the Union as well as the obligation of integrating environmental protection 

requirements into the EU policies and activities. First, the State aid policy of the EU is studied, which is one of 

the three pillars of the Union’s competition policy, along with antitrust and merger policies. Next, the 

environmental policy of the EU is analysed. Lastly, the environmental integration requirement is explored. 

 

3.1.EU State Aid Policy 

EU competition law is among the leading frameworks through which the objective of establishing an 

internal market in the EU is realised. It is not accidental that competition was once even seen as the raison d’être 

of the European integration.49 Article 3(3) TEU indicates several qualities of the internal market, one of which is 

a highly competitive social market economy. The high competition referred to in this article is an implication of 

creating the internal market. 

Besides keeping competition at a high level, maintaining it undistorted is also a means to achieve the 

internal market objective. The 50-years-old commitment to the undistorted competition – last seen in Article 

3(1)(g) of Treaty establishing the European Community – was, however, repealed with the adoption of the 

Lisbon Treaty. But this omission of the said means from the main body of the Treaties did not mean much as 

Protocol No. 27 on the internal market and competition, which is annexed to, and enjoys the same legal value 

as, the Treaties according to Article 51 TEU, is now “ensuring that competition is not distorted” in the EU. 

Competition policy, with State aid control as its integral part, is taken as a tool for achieving the internal market 

in this thesis because it is not an end in itself, but the best means to create the conditions for growth – integrating 

competition into the very concept of the internal market in Protocol No. 27 proves that they simply cannot exist 

without each other.50 At the same time, some scholars see the reassertion of the intimate link between the internal 

market and protection of undistorted competition in the Protocol indicating that the latter remains a 

fundamental objective of the Union.51 The Protocol thereby goes far beyond merely ensuring the Union’s 

legislative powers in the field of competition and guarantees that the current legal situation remains 

                                                      
49 David Gerber, ‘The Future of Article 82: Dissecting the Conflict’ in Claus-Dieter Ehlermann and Mel Marquis (eds), European Competition 

Law Annual 2007: A Reformed Approach to Article 82 EC (Hart 2008) 44 
50 Neelie Kroes, ‘Competition Policy: Achievements in 2006; Work Programme in 2007; Priorities for 2008’ (2007) European Parliament 

Economic and Monetary Affairs Committee, Speech/07/425 (26 June 2007) 2 
51 Francesco Costamagna, ‘The Internal Market and the Welfare State: Anything New after Lisbon?’ in Martin Trybus and Luca Rubini 

(eds), The Treaty of Lisbon and the Future of European Law and Policy (Edward Elgar 2012) 386 



12 

 

unchanged.52 The Court has, in several judgments, reaffirmed the importance of free and undistorted 

competition and the legal force of the Protocol.53 

State aid control, in turn, plays the role of an important instrument for pursuing a high level of 

competition in the EU. One difference between the State aid rules and other competition provisions is that the 

former is addressed to, and regulates the conduct of, public bodies rather than private companies. This results 

with a serious political aspect of the EU action since the State aid policy is more likely to affect national 

sovereignty and interests than other fields of competition policy of the Union.54 It should also be noted that, 

unlike other areas of EU competition law, proofs of consumer harm and a material distortion of competition are 

not required in State aid control for prohibiting a particular aid measure. 

Treaty rules on State aid are set out under the chapter on competition rules of Title VII Common rules 

on competition, taxation and approximation of laws. Article 107(1) TFEU states: 

Save as otherwise provided in the Treaties, any aid granted by a Member State or through State 

resources in any form whatsoever which distorts or threatens to distort competition by favouring 

certain undertakings or the production of certain goods shall, in so far as it affects trade between 

Member States, be incompatible with the internal market. 

To fall within the scope of this provision, the beneficiary of aid must be an undertaking. If the recipient 

found to be an undertaking, four elements of State aid must be present to define the measure in question as State 

aid in the sense of Article 107(1) TFEU. A support measure falls within the scope of this provision if it (i) confers 

an economic advantage that the beneficiary would not have received, at all or easily, under normal conditions; 

(ii) comes directly or indirectly through State resources and is imputable to the State; (iii) favours certain 

undertakings or a group of undertakings; and (iv) distorts or threatens to distort competition and affects intra-

Union trade. 

The remaining part of Article 107 TFEU sets out the derogations from the general prohibition of State aid 

in the EU: while State aid is in principle prohibited under Article 107(1) TFEU, Article 107(2) and (3) TFEU 

‘exemptions’ recognise that markets may not always work properly when left completely alone and may need 

State intervention to work more effectively and smoothly.55 The effect of the second and third paragraphs of the 

Article is that a measure can still be compatible with the internal market even if it is found to be State aid. The 

exemptions in Article 107(2) TFEU are mandatory – if the aid falls within one of the categories specified therein, 

which include social aid to individual consumers, disaster aid and aid compensating for the cold war division 

of Germany, the Commission is required to approve it and has no discretion to decide otherwise. The larger part 

of cases, however, are assessed under Article 107(3) TFEU, where the Commission enjoys quite a wide discretion. 

Exemptions in Article 107(3) TFEU contain aid for regional economic development, an important project of 

                                                      
52 Josef Drexl, ‘Competition Law as Part of the European Constitution’ in Jurgen Bast and Armin von Bogdandy (eds), Principles of 

European Constitutional Law (2nd edn, Hart 2009) 663 
53 See, eg, Case C-6/72 Europemballage Corporation and Continental Can Company v Commission [1973] EU:C:1973:22, paras 23-24; Case C-

52/09 TeliaSonera Sverige [2011] EU:C:2011:83, para 20 
54 Kelyn Bacon, European Union Law of State Aid (3rd edn, OUP 2017) 5 
55 Suzanne Kingston, Greening EU Competition Law and Policy (CUP 2011) 379 
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common European interest or a serious disturbance in the economy, development of certain economic activities 

or areas and culture and heritage conservation. The common overarching principle in Article 107(3) TFEU 

exemptions is that aid measures falling under this provision should help achieve an objective of common 

interest.56 In addition, aid to undertakings which provide services of general economic interest is assessed under 

Article 106(2) TFEU and the Altmark criteria.57 

Article 108 TFEU specifies the procedural matters of State aid control. It is the Commission who, under 

the Article, has the competence to conduct the State aid control in the EU. Pursuant to Article 108(1) TFEU, the 

Commission reviews all systems of aid granted to undertakings by the Member States and when appropriate, 

proposes measures required by the progressive development or by the functioning of the internal market. Where 

necessary, Member States must inform the Commission of their plans to grant State aid per Article 108(3) TFEU. 

This provision also hosts the ‘standstill obligation’, according to which, Member States cannot put the proposed 

measures into effect until the State aid control procedure, which is described in Article 108(2) TFEU, has resulted 

in a final decision.  

Article 109 TFEU authorises the Council of the European Union, on a proposal from the Commission and 

after consulting the European Parliament, to make appropriate regulations for the application of Articles 107 

and 108 TFEU and determine the categories of aid exempted from the notification procedure. The Council of the 

EU has adopted the so-called Enabling Regulation58 on that basis, which, in turn, empowered the Commission 

to adopt certain exemption regulations. 

Secondary law provisions also play a vital role in the definition and implementation of the State aid 

policy of the Union. Several block exemption regulations that were initially adopted by the Commission to cover 

separate types of horizontal aid were consolidated into a single regulation in 2008, which was in turn replaced 

by the current General Block Exemption Regulation in 2014, due to expire at the end of this year – on 31 

December 2020. The current Regulation extends previous one’s coverage of regional and horizontal aid to several 

specific types of sectoral aid and exempts further categories of horizontal aid. The basic effect of the Regulation 

is to exempt aid granted to undertakings by the Member States from the notification obligation of Article 108(3) 

TFEU if it fulfils the common provisions and conditions of monitoring, and satisfies the specific conditions set 

for the relevant categories of aid, with both sets of conditions subject to strict interpretation.59 Section 7 on aid 

for environmental protection is among the main focuses of the next chapter. Block exemption and de minimis 

regulations, as well as the Commission’s State aid decisions, whether as a legislative or non-legislative act, are 

directly applicable in the Member States according to Articles 288 and 289 TFEU, are binding on the Commission 

and can be relied on by Member States’ authorities in granting aid. 

                                                      
56 See, eg, Commission, ‘State Aid Action Plan – Less and Better Targeted State Aid: A Roadmap for State Aid Reform 2005-2009’ 

(Consultation document) COM(2005) 107 final, para 10 
57 See Section 4.3.4.  
58 Council Regulation (EC) No 994/98 of 7 May 1998 on the application of Articles 92 and 93 (now 87 and 88 respectively) of the Treaty 

establishing the European Community to certain categories of horizontal State aid [1998] OJ L142/1 (repealed and replaced by Council 

Regulation (EU) 2015/1588 of 13 July 2015 on the application of Articles 107 and 108 of the Treaty on the Functioning of the European 

Union to certain categories of horizontal State aid [2015] OJ L248/1) 
59 Case C-493/14 Dilly’s Wellnesshotel [2016] EU:C:2016:577, para 37 
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When it comes to the soft law documents, although they lack a binding force, these instruments can, with 

their potential impact in practice, produce legal effects. The Commission has adopted a number of notices, 

communications and recommendations to systematise and make its approach towards State aid matters publicly 

known and contribute to a high level of legal certainty among businesses and professionals. Environmental and 

Energy Aid Guidelines, one of the main spotlights of the next chapter, are among the prominent soft instruments. 

These instruments demonstrate the Commission’s position in State aid-related issues, ‘codify’ the Commission’s 

and the Court’s past practice and establish horizontal or sector-specific rules. 

 

3.2.EU Environmental Policy 

The basis of the legal framework of the EU environmental policy is Title XX (Articles 191-193) TFEU, 

Environment. Article 191(1) TFEU lays down the objectives of EU environmental policy. These objectives include 

(i) preserving, protecting and improving the quality of the environment, (ii) protecting human health, (iii) 

prudent and rational utilisation of natural resources and (iv) promoting measures at the international level to 

deal with regional or worldwide environmental problems, and in particular combating climate change. This 

extremely general and fluid formulation of the objectives leaves the EU institutions a genuine discretionary 

power in the law-making process – their general wording permits a high degree of flexibility and adaptability 

in the aims pursued by the EU legislature.60 Lack of the definition of the notion of ‘environment’ in the Treaties 

or the fact that it is an ‘all-embracing concept’61 further extends this flexibility. In addition to obvious 

conservation and protection goals, the Union’s environmental policy also covers indirect protective measures 

such as liability for environmental damage, environmental penal sanctions, and access to environmental 

information. However, these objectives do not show a full picture of all environmental objectives pursued 

through the environmental policy of the Union – they must be read along with other primary law provisions.62 

Article 191(2) TFEU, on the other hand, specifies the principles which the environmental policy of the 

Union is based on. The policy rests on the principles of precaution, prevention, proximity and the ‘polluter pays’ 

principle. Like the objectives laid down in Article 191(1) TFEU, the mentioned environmental principles also 

lack a precise definition, although the EU institutions have attempted to clarify the conditions under which they 

apply. Article 191(2) TFEU principles play a role in the interpretation of not only environmental policy acts, but 

also acts of other policy areas with a different legal basis, for example, internal market and Article 114 TFEU63. 

However, it can be assumed that these principles have no direct effect, cannot be relied upon in reviewing 

Member State actions if they have not been indicated in secondary law64 and thus, cannot be the basis for a 

decision in individual cases.65 
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The precautionary principle is a risk management instrument that is invoked when there is scientific 

uncertainty, suspicion or risks about human health or environment. The traditional approach to environmental 

problems such as taking measures to prevent, reduce or control proven harm to the environment has changed 

since the precautionary principle was added to the list of Union environmental principles.66 The Commission 

has published non-binding Communication on the precautionary principle where it presents its approach in 

applying the principle and clarifies certain misunderstandings in this area. Measures adopted under this 

principle must be proportionate and non-discriminatory and must be reviewed as soon as relevant scientific 

information is available.67 It should be noted that for the application of the precautionary principle the 

environmental risk must not be fully demonstrated. However, this does not imply that the application of the 

principle can be founded purely on hypothetical risks that lack a scientific basis.68 The correct application of 

precautionary principle requires, first, identification of the potentially negative consequences and, second, a 

comprehensive assessment of the risk based on the most reliable scientific data available and the most recent 

results of international research.69 

According to the principle of prevention, environmental damage must be anticipated70 and prevented 

before its occurrence. In other words, prevention of environmental damage must be preferred to the restitution 

of it: on the one hand, repairing damage to the environment is often impossible and on the other, even if it is 

possible, the costs of prevention are usually much lower than the costs of repair.71 As the principle of precaution, 

the preventive principle is subject to two thresholds: the relationship between the probability and extent of 

damage, and a cost-benefit analysis.72 Several EU legal acts explicitly refer to the principle. Besides, the Union 

employs emission limits, licensing requirements and economic tools as instruments of this principle, the 

objective of which is to bring economic development and the desire to prevent environmental problems 

together.73 Rules on environmental audit and environmental impact assessment have also developed on the 

principle of prevention.  

The principle that environmental damage should be rectified at source (also known as the proximity 

principle) is a principle closely linked to the principle of prevention: it becomes involved when the damage is 

identified but the application of the latter principle fails.74 The main aim of this principle is to deal with 

environmentally harmful effects as soon as possible and before their spread. The principle is primarily applied 

in connection with waste management in practice. In this field, this principle entails that to limit the 

transportation of waste as much as possible appropriate steps must be taken to ensure that waste is disposed of 
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as close as possible to the place where it is produced.75 The principle has been interpreted by the Court as 

requiring the waste disposal to be carried out in the nearest waste disposal installation.76 

According to the ‘polluter pays’ principle (‘PPP’), pollution costs should be incurred by the polluter and 

not by taxpayers or the wider society. Operators of certain activities have to take preventive measures in case of 

a threat to the environment and if damage has already occurred, those operators are obliged, pursuant to the 

principle, to take appropriate steps to remedy it urgently and pay for the costs. The principle has largely been 

ignored in practice, while both the EU and the Member States have spent funds to ensure compliance with 

environmental requirements.77 The principle becomes more important before the Court when the pieces of 

secondary law include explicit rules that require a certain category of persons responsible for pollution to bear 

the costs.78 Environmental Liability Directive,79 which implements the principle as a piece of EU legislation, lays 

down the requirements for effective application of the principle. The Directive covers the conditions of 

preventive and remedial actions and costs, the cost allocation in cases of multiple party causation and the 

limitation period for recovery of costs, among others. Although operators cannot be made to bear the costs of 

pollution which they have not caused,80 the Directive allows the presumption that if the operator’s installations 

are located close to the polluted area, then there is a relation between the operator and the pollution.81 

According to Article 191(3) TFEU, in preparing its policy on the environment, the EU must take account 

of certain criteria, which comprise scientific and technical data, environmental conditions in the various regions 

of EU, benefits and costs of action or lack of action, the economic and social development of the Union and its 

regions. The EU and the Member States share competences to cooperate with third countries and international 

organisations in the area of the environment under Article 191(4) TFEU. 

In general, the objectives, principles and criteria which the Union legislature must respect in 

implementing the environmental policy set in Article 191 TFEU have legal effects. The Court has even described 

the principle of precaution as a general principle of EU law.82 Another fact that the listed principles have legal 

effects and are binding83 is that the Court has reviewed the validity of Union measures under those principles 

and, for example, even annulled84 a Commission directive that infringed the precautionary principle. 

Article 192 TFEU handles the procedural matters in environmental policy. The procedures for adopting 

legislative acts, which should specify actions to achieve the environmental objectives, and Environmental Action 
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Programmes are laid down by Article 192(1)-(3) TFEU, while the next provision makes the Member States 

responsible for financing and implementing the environmental policy without prejudice to certain EU measures. 

Article 193 TFEU reveals that the protective measures at Union level are subject to only minimum harmonisation. 

Member States are free to maintain or even introduce more demanding measures with the conditions that they 

are compatible with the Treaties and notified to the Commission. 

Article 37 of the Charter reiterates the objective of a high level of protection and the improvement of the 

quality of the environment by drawing on, other than the EU Treaties, the provisions of some national 

constitutions.85 EU secondary law also plays a vital role in the definition and implementation of the environment 

policy – a 2015 report confirms that the EU environmental acquis amounts to some 500 regulations, directives 

and decisions.86 The policy’s basic framework includes non-binding soft law documents, Environmental Action 

Programmes, horizontal strategies, international environmental cooperation and environmental impact 

assessment as well. 

 

3.3.Requirement of Environmental Integration 

EU environmental policy has objectives other than those laid down in Article 191(1) TFEU. A vital 

characteristic of sustainable development is to integrate environmental concerns into socio-economic policies, 

as environmental policy, standing alone, has no or little chance to reach its objectives. This integration should 

be a new development model where social, economic and environmental goals are fully integrated.87 Article 11 

TFEU states: 

Environmental protection requirements must be integrated into the definition and implementation of 

the Union's policies and activities, in particular with a view to promoting sustainable development. 

Article 11 TFEU is not the only integration clause in the Treaties – Title II TFEU hosts other provisions 

having general application as well. In general, all these integration clauses participate in a common scheme of 

ensuring that the Union actions are guided by a quality-of-life project. No hierarchy is established among these 

clauses, however, since Article 11 TFEU is the only horizontal clause pursuing an objective set in Article 3(3) 

TEU and the fact that environmental requirements must be integrated, rather than “ensured” or “taken account” 

as in the other clauses, environmental integration is seen as a stronger commitment compared to some other 

integration clauses.88 The provision is also included in Article 37 CFREU and has been marked as a general,89 

legal90 and basic91 principle. Improving environmental integration is a priority objective in the Seventh 
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Environmental Action Programme as well, which sets achieving the requirements of the principle as a 

prerequisite for reaching other priority objectives of the Programme.92 

One thing this integration clause has in common with other environmental principles is the unclear 

formulation of its text in the Treaty. No conceptual tools or implementation methods have been given a place in 

the provision. In general, the provision has been formulated vaguely – it does not provide for what the 

environmental requirements are, what the integration means and how this integration should be done in 

practice. It is suggested that the said requirements comprise the objectives, principles and criteria of Article 191 

TFEU and the goal of sustainable development.93 The emphasis of the sustainable development in Article 11 

TFEU also decreases the legal clarity of the provision.94 Scepticism towards the functioning of the environmental 

criteria as environmental protection requirements has been put forward, because, according to Article 191(3) 

TFEU, they are only “take[n] into account”.95 On the contrary, environmental protection requirements have been 

equipped with an even more inclusive meaning as well.96 It is also suggested that the scope of the clause – policies 

and activities – is not limited to a certain ambit, for example, Title XX TFEU – Environment.97 

This limited clarity does not, however, strip off the legal nature of the provision. First of all, the clause 

has been formulated as an obligation and not a mere recommendation.98 This makes the clause binding for the 

EU institutions, while Member States are also bound with it when applying the EU law.99 The clause has a real 

impact on the interpretation and application of EU law. One apparent implication of the integration requirement 

is that the objectives in other policy areas must be achieved through measures that are as environmentally 

friendly as possible.100 If this is not possible, the indispensability of the measure for achieving an EU objective 

should be questioned; if negative, the measure may even have to be completely abandoned.101 Moreover, 

environmental integration not only requires the EU institutions to interfere but also invites them to extend the 

field of environmental action: “policies and activities” in the Treaty provision include all regulatory and financial 

measures and not only those specifically entitled ‘policies’ and ‘activities’.102 

The vague wording of the substance does not preclude the EU lawmakers to use the clause as a legal 

basis for legislative measures either.103 Integration of environmental concerns implies that environmental 
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protection measures can and should be taken in other policy areas and thus, may be based on legal grounds 

other than Article 192 TFEU.104 When Greece challenged the legal basis of a regulation on trade by arguing that 

since the main purpose of the act was the protection of human health, it should have been based on a provision 

relating to the environmental policy and not to the trade policy, the Court held that all EU measures, and not 

only the environmental ones, have to comply with the environmental protection requirements and a measure 

must not be considered as a part of environmental policy just because it concerns environmental protection.105 

The Court also has an authority to review compliance of the EU acts with the integration obligation106 

and to rely on the clause as a principle of interpretation when ruling on other cases.107 In 2004, Austria challenged 

a regulation before the Court on the ground that the contested act had no or only insufficient integration of 

environmental requirements. Although the case was not adjudicated by the Court, it is nevertheless interesting 

to have a look at the Advocate General’s views on the matter. According to the Advocate General Geelhoed, 

although the environmental integration provision is drafted in imperative terms, environmental protection 

cannot be seen as the governing interest when defining the Union policies and a contrary interpretation would 

restrict the powers of the EU institutions. The provision can only be regarded as an obligation on the part of the 

Union institutions to take account of ecological interests in non-environment policies. It may be a ground for 

reviewing the validity of an EU act only where these interests have been manifestly ignored.108 

The level of integration required by the provision is also under question. The question of how far the 

chain of implementation it reaches remains open: adopting secondary legislation or also its application?109 Three 

possible interpretations of integration have been identified: weak, stronger and strong.110 The weak (‘take into 

account’) interpretation entails that environmental protection requirements should only be taken into account 

without adjusting the policies. According to the stronger (‘observe’) interpretation, environmental protection 

requirements need to be taken into account on an equal level with the sectoral goals. Environmental 

requirements take precedence in cases of conflict pursuant to the strong (‘priority’) interpretation. Regardless of 

the interpretation to be chosen, one could say that integration is more likely to be a means by which the EU aims 

to reach its objectives and not a goal in itself. But this still does not provide us with the answer of to what degree 

we should seek this integration in practice. In fact, the environmental integration clause can open a way to 

several clash scenarios in practice.111 
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4. ENVIRONMENTAL PROTECTION AS INTEGRATED INTO  

THE EU STATE AID POLICY 

 

This chapter focuses on the research question of how (and to what extent) the environmental protection 

requirements are reflected in the EU State aid policy. To answer this question, characteristics of environmental 

State aid and the State aid tools through which the environmental protection is taken into account should be 

studied. First, the environmental State aid policy of the EU, which reveals the conditions, areas and thresholds 

for granting State aid for the protection of the environment, is briefly described. Next, the focus turns to the 

existence of environmental State aid – the first stage in the assessment of State support to businesses for 

environmental matters. Lastly, the compatibility of environmental State aid with the internal market is deeply 

examined. 

 

4.1.Introduction to the EU Environmental State Aid Policy 

When going through the Union objectives in Chapter 2, this thesis emphasised, among others, a high 

level of protection and improvement in the quality of the environment as a vital EU objective under Article 3(3) 

TEU, which ultimately serves the establishment and functioning of the internal market. The obligation stipulated 

in Article 11 TFEU to integrate environmental protection requirements into the EU policies has also been covered 

in Chapter 3. After laying down the fundamentals, this Chapter finally addresses the research question of how 

the requirements of the EU objective of environmental protection are taken into account and reflected in the 

EU’s State aid policy. The scope of these requirements is not agreed upon.112 To address the research question, 

however, this thesis uses what seems the orthodox view, according to which, the requirements of the EU 

objective of environmental protection comprise environmental objectives, principles and criteria as laid down 

by Article 191(1)-(3) TFEU. 

In the field of State aid control, the environmental considerations are taken into account, and reflected, 

through the policy of State aid granted for environmental protection (or the environmental State aid policy). The 

policy intends to ensure that the State aid control is coherent with the requirements of the EU environmental 

policy. The overall aim of the environmental State aid policy is to achieve a higher level of environmental 

protection in the absence of aid and to ensure that the positive effects of the aid outweigh its distortive effects, 

taking the PPP into account.113 EU environmental State aid policy determines the conditions and amount of aid 

that a Member State can grant to undertakings for environmental protection, as well as the projects eligible for 

such aid.114 In practice, the policy is even able to determine the domestic environmental policy to be implemented 
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and the types of energy technologies that should be subsidised.115 In parallel, the EU’s energy policy has recently 

become increasingly interrelated with its environmental policy,116 as it has developed into a vital tool for 

promoting environmental protection and combating climate change.117 Additionally, the General Block 

Exemption Regulation gives place to the provisions for energy aids in the section of aid for environmental 

protection. Taking these into account, energy aid measures that have considerable environmental implications 

are, where relevant, also covered in this study. 

Member States can attempt to address their environmental concerns via various measures supporting 

businesses. Where these measures serve the organisation and regulation of the national economy, they can be 

held as not amounting to State aid. However, Member States may also be allowed to grant environmental 

support measures even if they are found to constitute State aid. The methodology of assessing the existence and 

the compatibility of environmental State aid, therefore, consists of several steps. It should be recalled that State 

aid is, in general terms, incompatible with the internal market and thus, prohibited in the EU. The first stage of 

assessment, therefore, deals with the existence of environmental aid: some State measures that support 

environmental protection, despite carrying certain aid elements, do not constitute State aid in the sense of Article 

107(1) TFEU. Next, if a measure proved to be State aid, it can still be implemented without the Commission 

approval if the requirements of the General Block Exemption Regulation are complied with. On the other hand, 

even if the aid measure is not exempted under the Regulation, the Commission can approve it if the requirements 

of Environmental and Energy Aid Guidelines are met. The compatibility of environmental State aid may also be 

assessed under tools on emission trading scheme,118 stranded costs,119 coal matters,120 etc., but State measures 

falling into the scope of these documents are not covered in this study. Finally, if environmental aid measures 

are not within the aid categories in the Regulation or the Guidelines, they can still be declared by the Commission 

compatible with the internal market directly under Treaty exemptions. 

 

4.2.Existence of Environmental State Aid 

Before measuring the ability of a State support measure to reach certain environmental objectives and 

assessing its compatibility with the internal market, the existence of State aid in the sense of Article 107(1) TFEU 

must be established. Existence of environmental State aid cannot be proved if an environmental support measure 

does not meet all conditions of the notion of State aid, which are the presence of economic advantage, State 
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involvement, selectivity, and threat to distort competition and to affect trade between the Member States.121 Since 

the last condition is normally presumed to be met in State aid measures (except for aid amounting less than EUR 

200 000 over any period of three fiscal years122), the assessment of the existence of environmental State aid below 

in this Section is given in relation to the first three conditions. 

 

4.2.1. Economic advantage 

Economic advantage, a condition of State aid meaning an economic benefit that mitigates the costs which 

are normally incurred by an undertaking123 and often encouraging the attainment of the economic or social 

objectives sought,124 is not conferred and thus, State aid does not exist where a public body, when adopting 

measures, complies with the normal market conditions.125 As a general rule, if the situation of an undertaking is 

financially improved as a result of State intervention on terms different from normal market conditions, that 

intervention amounts to an economic advantage.126 To determine this, a legal test developed by the EU 

institutions assesses the causal relationship between the undertaking’s financial situation after the State 

intervention and its situation if the measure had not been taken.127 Known as the market economy operator 

principle, the test, by comparing the public bodies’ behaviour to that of similar private economic operators, 

assesses whether economic transactions carried out by public bodies take place under normal market conditions, 

and determines whether the economic transactions carried out by those bodies are liable to place a certain 

undertaking in a more favourable position in comparison with its competitors by granting to it an economic 

advantage128 and thus, constitute State aid.129 Advocate General Slynn explains the nature of state interventions 

in the economy as follows: 

It is of the essence of a State aid that it is non-commercial in the sense that the State steps 

in where the market would not. The State may have its reasons for doing so but they are 

not commercial in the ordinary sense of the word. Thus the State may subscribe for shares 

in a company or lend money, but when it does so to an extent or on terms which would 

not be acceptable to the commercial investor, it is granting aid which falls within Article 

[107] if the tests of that provision are satisfied. 
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It follows from the market economy operator principle, and as implied by the principle of equal treatment 

between public and private undertakings, that where the State acts as a private undertaking would, Article 

107(1) TFEU is not involved.130 This is true with respect to environmental State measures as well. State 

intervention for environmental protection does not amount to State aid in the meaning of Article 107(1) TFEU if 

the intervening State authority only acts as a market operator in carrying out that intervention. 

The question of economic advantage has been raised in numerous State aid cases. In one of them, the 

Commission held that a public-private partnership project to construct and operate an energy plant in Ireland 

did not amount to an economic advantage to undertakings by the State investment. The Commission concluded 

that the State intervention in question fell outside Article 107(1) TFEU as it was proven that a private market 

economy operator acting under normal market conditions would have invested in the said project.131 The 

payment of indemnities to undertakings collecting and disposing of waste oils amounted to compensation for 

the services performed by such undertakings rather than State aid.132 Similarly, since the undertakings did not 

receive any advantage and were granted only fair remuneration for their activities, a Dutch measure through 

which recycling undertakings were paid a grant to collect and dispose of car wrecks did not constitute aid.133 

The Commission held, pursuant to the PPP, that a grant for the decontamination of an old industrial site did not 

confer an economic advantage on the present owner of the site as it was not responsible for the pollution.134 

The list of cases where the measures were found by the Commission not State aid can be further 

extended. In some cases, however, the Member States’ environmental concerns and the Union’s interest in State 

aid control do not get along well. In such situations, environmental objectives pursued by the Member States 

can be obstructed by EU State aid rules. For example, German government’s financing of the elimination of 

industrial dust emitted by an undertaking constituted State aid because it effectively exempted the receiving 

undertaking from internalising the costs it would bear in normal conditions – in the absence of aid.135 Since 

energy infrastructure, the construction and operation of which constitutes an economic activity, is usually built 

by private market players and financed through the service users, funding by the UK of energy infrastructure 

by public resources was presumed to be subject to the State aid rules.136 Another case saw the Commission stating 

that constructing regular, in contrast to reserve, electricity generation capacities cannot amount to an obligation 

of services of general economic interest and constitutes an economic advantage conferred by the Irish 

government on private undertakings.137 
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Despite its firm position in these last indicated cases, it can be said that the Commission’s approach to 

the economic advantage criterion in environmental support measures is well-defined and targeted. In the 

majority of cases, it is the PPP that the Commission takes into consideration in examining whether undertakings 

receive an advantage with the implementation of those measures.138 The principle has the effect of precluding 

the Member States from remedying environmental damages through public resources. At first sight, this may 

seem as hampering a high level of environmental protection and holding back a speedy recovery of the 

environment, but the principle, at the same time, holds the polluters responsible and indirectly prevents even 

bigger amounts of pollution. That is why the Commission’s reliance on the PPP when assessing the economic 

advantage criterion is quite sensible. 

However, the Commission can still apply the State aid rules less strictly to an extent not contrary to the 

Treaties to allow addressing even more environmental concerns. This ‘mild’ assessment of economic advantage 

criterion should be applied in the examination of not all measures, but only those environmental support 

measures that can effectively bring about environmentally friendly outcomes. This approach would lead to the 

finding of an economic advantage conferred on undertakings, and thus, of Stat aid, in fewer cases, which would 

ultimately allow the Member States to prevent or remediate more environmental problems. Moreover, when 

applying the market investor principle the Commission should also take due account of widespread and 

significant changes in the private sector’s attitude towards voluntary corporate environmental initiatives.139 

 

4.2.2. State resources 

The next State aid condition to consider in the examination of the existence of environmental State aid is 

the use of State resources. A support measure does not amount to the State aid if no direct or indirect State 

resources,140 or in other words, a burden on the public finances in the form of either expenditure or reduced 

revenue,141 are involved. The State has a wide meaning in the sense of Article 107(1) TFEU: it covers not only 

federal and central authorities, but also regional and local levels of government,142 and even public-private 

partnership.143 Therefore, the term “State resources” has also been interpreted broadly to include, among others, 

all public sector resources,144 funds and assets of intra-State entities (autonomous or not).145 

The use of State resources is also a precondition for environmental State measures to be considered as 

State aid. In other words, State measures adopted for environmental protection do not amount to State aid in 

the meaning of Article 107(1) TFEU if the benefitting undertakings do not receive special treatment through the 
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burden on State resources. Similar to the condition of economic advantage, the criterion of transfer of State 

resources is also checked with the PPP in mind, in light of which, the support granted by Austria to an 

undertaking to cover its costs of cleaning up the contaminated soil did not involve a transfer of State resource, 

because the beneficiary undertaking was bound to reimburse the sum to the State budget.146 Green energy 

purchase obligations, which impose on private electricity suppliers the requirement of purchasing electricity 

from renewable resources at set minimum prices, have also been under judicial scrutiny. In one of the cases 

questioning the compatibility of this kind of obligation with the State aid rules, the Court held that, although the 

measure granted an apparent economic advantage on the renewable energy suppliers, it did not involve any 

transfer of State resources or loss of possible revenue as the payment for the said purchase was made entirely 

by the private electricity supply companies from their resources.147 The Commission adopted this position when 

examining the Belgian green certificates and decided that the measure did not constitute advantage from State 

resources because it was the distributors the transfer of resources emanated from and not the State.148 

A conflict between two legitimate interests of the EU – an internal market without competitive distortions 

and a high level of environmental protection and improvement – can occur in cases where the question of State 

resources is raised. Both the Court and the Commission have recently distinguished their approach towards 

green energy purchase obligations to find that an electricity purchase obligation involves State resources where 

(i) it is financed through a levy imposed on electricity consumers or suppliers, (ii) the State devotes that levy a 

specific purpose and designates a body (even a private law entity149) to manage the process150 and (iii) the entity 

purchasing greener electricity forms part of the State.151 An aid scheme in the Netherlands allowing undertakings 

to trade allowances for the emission of nitrogen oxide involved State resources because the Netherlands, instead 

of selling those allowances or putting them up for an auction, made them available for private undertakings free 

of charge and therefore, forwent public resources.152 In a similar case, since a potential revenue, which the UK 

could have earned by auctioning emissions trading allowances, was waived away, the allocation of such 

allowances constituted an advantage granted from State resources.153 

As can be seen, the Commission and the Court found some State measures involving State resources and 

some not. However, the inspection of a measure under this criterion should not be limited to examining the 

presence of State resources’ transfer. Article 107(1) TFEU prohibits not only aid granted “through State 

resources”, but also aid granted “by a Member State” in general. This means that measures imputable to the 

State should be subject to the State aid rules. A measure does not necessarily need to be financed from State 
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resources to constitute State aid,154 in applying which regard must primarily be had to the effects of the measure 

on the benefiting undertakings.155 If State conduct favours an undertaking, that conduct must be subject to State 

aid rules, regardless of the source of its financing.156 Although they have distinguished their position 

subsequently, the Commission’s and the Court’s view of green energy purchase obligations and green 

certificates should be reconsidered, even if it results with a larger scope for State aid prohibition and potentially, 

with falling of more environmental support measures into the scope of Article 107(1) TFEU. 

 

4.2.3. Selectivity 

The environmental support measures are not caught by Article 107(1) TFEU if they are not favouring 

certain undertakings – to be construed as State aid, a measure must grant an advantage in a selective way to 

certain undertakings or the production of certain goods. Known as the selectivity criterion,157 the condition 

serves to determine whether a State measure favours certain undertakings compared to other undertakings 

which are in a comparable legal and factual situation,158 for which, the beneficiary’s situation after receiving the 

aid in comparison with its situation as it previously stood is not relevant.159 

When it comes to the State measures adopted for environmental purposes in particular, they do not 

amount to State aid in the meaning of Article 107(1) TFEU if those measures apply to all undertakings active in 

the adopting Member State or do not selectively favour certain undertakings. A widespread instance of these 

measures is the exemption from environmental taxes. These exemptions have been allowed in some cases,160 but 

this does not mean that the environmental protection purposes automatically ‘save’ the State measures from 

falling into the scope of Article 107(1) TFEU.161 In other cases, although the State measures for environmental 

protection favoured some undertakings and granted an economic advantage to them, those measures held to be 

not selective as the favoured and other beneficiaries were not in a comparable legal and factual situation.162 

Previously described conflicts between environmental interests and State aid control can be observed in 

relation to the selectivity condition as well. A Spanish scheme granted support to small and medium-sized 

enterprises for purchasing environmentally-friendly vehicles but not to large undertakings. Spain argued that 

since large enterprises could afford to purchase such vehicles without State support, the measures in question 

were not selective and thus, did not constitute State aid. The Court held that this was not a valid objective 
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justification for treating large undertakings and others differently and that the measure amounted to aid.163 In 

another case, the Court emphasised that even if all facilities were subject to emission reduction obligations in 

the Netherlands, this was insufficient to wipe out the selective treatment towards 250 largest polluting plants as 

this was not inherent to the general scheme for reducing pollution.164 In an aggregate levy case, the Commission 

decided that the differential treatment among the undertakings is not selective if it is in line with the nature and 

logic of the system.165 But this conclusion was overturned by the judgment of the Court.166 

Selectivity is the most difficult condition of the concept of State aid to be proved in practice.167 It may be 

particularly complex to assess when energy taxes are concerned.168 After a careful examination, even 

interventions which, at first appearance, address undertakings in general may, at least to a certain extent, be 

selective and, therefore, be regarded as measures designed to favour certain undertakings.169 As the instances in 

the preceding paragraph also show, the Commission’s wide discretion in the assessment of the selectivity 

condition can, in many cases, result with a low-level integration of environmental protection into the State aid 

policy. Of course, the selectivity criterion, as an element of the State aid notion, must be taken due account when 

assessing State support measures, however, the selectivity examination of measures in such a strict way can lead 

more and more amounts of such measures to fall into the scope of Article 107(1) TFEU. This, in turn, may well 

discourage the Member States to tackle the environmental problems via support to private undertakings and to 

achieve their environmental targets. That is why, as suggested with regard to the economic advantage criterion, 

a more ‘tolerant’ position in assessing the selectivity criterion would result with more environmental 

considerations taken into account and reflected in the State aid decisions and judgments. 

 

4.3.Compatibility of Environmental State Aid 

4.3.1.General Block Exemption Regulation 

If State aid is found to be existing in the meaning of Article 107(1) TFEU, the Commission, as a general 

rule, assesses its compatibility with the internal market as the next step. Per Article 108(3) TFEU, Member States 

must inform the Commission, who has exclusive competence to assess the compatibility of the State measures 

and authorise the aid, of any plans to grant aid to undertakings. The provision also requires the Member States 

not to put their proposed measures into effect until this notification procedure has resulted in a final decision 

(known as the ‘standstill obligation’). The EU State aid policy has developed, and continues to do so, through, 

among others, assessment of the aid measures adopted by the Member States thanks to these notification and 

standstill obligations. However, this provision did not preclude the Commission to introduce the General Block 
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Exemption Regulation (‘GBER’ or the ‘Regulation’).170 Following the adoption of the Regulation, the Member 

States now are not required to notify the Commission of their plans to grant aid to undertakings and are free to 

implement it without an authorisation decision if the planned aid falls into the scope of the GBER and fulfils 

certain conditions. The Regulation was intended to enhance transparency, strengthen the legal certainty in the 

field of State aid control to the benefit of Member States, businesses, competition lawyers and economists171 and 

reduce the Commission’s workload to some extent.172 Section 7 of the GBER is allocated to aid for environmental 

protection. Although the title suggests otherwise, the Section includes not only environmental but also energy 

aid measures exempted from the notification procedure. Except for reductions in environmental taxes and aid 

for environmental studies, the Regulation sets individual notification thresholds below which the notification of 

individual environmental aid is exempted. 

As per Article 288 TFEU, the legal status of the GBER is such that it is directly applicable in the Member 

States and therefore, national authorities can rely on it in granting aid, while competitors of the beneficiary 

undertaking can require compliance with it by bringing proceedings in the national courts. The legal effect of 

the Regulation, on the other hand, is to exempt aid from the notification requirement in Article 108(3) TFEU so 

that it becomes compatible with Article 107(3) TFEU.173 Although the GBER and its conditions must be 

interpreted strictly, the Regulation does not require that the aid measure must contain an express reference to 

the relevant provisions therein.174 The Regulation only applies to aid that is transparent and that has an incentive 

effect, the latter entailing the submission by the beneficiary of a written aid application to a Member State before 

the start of work on the project or activity. 

The Regulation has a special place in the protection and improvement of the environment in the EU. As 

an answer to the research question of this study, it can be said that the adoption of the GBER and block 

exemption of certain aid categories under it certainly serve to reflect the environmental protection requirements 

in the EU State aid policy. It removes some ‘barriers’ in front of the Member States for supporting private 

undertakings to address the environmental challenges they face. The notification thresholds set by the GBER for 

State aid for environmental purposes, which are the maximum limit for the application of environmental block 

exemptions, range from EUR 15 million to EUR 150 million per year. This amount is not small in terms of State 

support for environmental protection and thus, Member States can enjoy the exemptions presented by the 

Regulation to address the environmental and energy concerns as long as the aid does not exceed the set limits. 

Moreover, the Regulation, by block exempting certain categories of environmental aid, not only relieves the 

Member States from notifying the Commission about their plans to grant aid and from ‘standing still’ until a 

final decision but also ‘encourages’ them to intervene in the economy for environmental purposes when market 

mechanisms cannot prevent or remove market failures and address their environmental concerns. This can only 
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be regarded as a positive step towards effective integration of environmental protection requirements into the 

State aid control as it paves the way for a deeper concentration on environmental objectives, for a better 

application of environmental principles and criteria, and thus, for a more consistent approach to the 

implementation of the sustainable development goals within the area of State aid policy. 

 

4.3.2. Environmental and Energy Aid Guidelines 

As discussed earlier, although Article 107 TFEU prohibits State aid distorting competition in the internal 

market and affecting trade between the Member States, that Article also allows the Commission to consider State 

aid to facilitate the development of certain economic activities compatible with the internal market, if such aid 

does not adversely affect trading conditions to an extent contrary to the common interest. Where an 

environmental support measure, which is held constituting State aid, does not fall into the scope of the GBER, 

the Commission may examine and authorise that measure under the Environmental and Energy Aid Guidelines 

(‘EEAG’ or the ‘Guidelines’).175 

The vagueness of the Treaty State aid rules drove the Commission to develop the exemption criteria 

through soft law instruments, including the EEAG in the area of environmental protection.176 Unlike the previous 

guidelines, the current EEAG do not divide the aid measures to be examined under standard and detailed 

assessment procedures. The EEAG provide the criteria for aid for environmental protection and energy 

objectives that are subject to the notification obligation where it does not fall within the scope of the GBER. The 

Guidelines apply to aid granted with environmental purposes in all sectors governed by the TFEU. Individual 

environmental aid granted as a part of an environmental aid scheme must be notified to the Commission 

pursuant to Article 108(3) TFEU if it exceeds the certain notification thresholds determined in the Guidelines. 

Overall, the Guidelines play an important role in the protection and improvement of the environment in 

the EU by deeply concentrating on environmental objectives, and applying the environmental principles and 

criteria, and implementing the sustainable development goals of the Union. The EEAG extend the already large 

possibilities of granting certain types of environmental aid under the GBER. This, in turn, allows reflecting even 

more environmental considerations in the State aid policy. The Guidelines stress both the crucial role that State 

aid can play in reaching the EU environmental objectives and the significance of integration between the EU’s 

State aid, environment and energy policies. In parallel, the EEAG not only specify the Commission’s approach 

to the environmental and energy aid but also elaborate on the general analytical framework adopted in other 

cases building the foundation for the different categories of aid contained in the Guidelines.177 

The EEAG are not just another document specifying the conditions for the compatibility assessment of 

environmental aid, but they are also a product of a long term planning of providing the Union with a better level 
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of environmental protection and energy security: the Commission has set a number of headline targets to reach 

the objective of creating the conditions for smart, sustainable and inclusive growth in the Union.178 To support 

achieving targets for climate change and energy sustainability, a flagship initiative has been put forward, which, 

in turn, delivered a roadmap to achieve resource efficiency in the EU.179 The roadmap calls for phasing out the 

environmentally harmful subsidies that confer an advantage on certain producers to supplement their income 

or lower their costs and that, in the long-term view, decline the level of environmental protection and 

improvement.180 The Guidelines consider these negative impacts of environmentally harmful subsidies, but also 

take into account the need to bring a compromise between different policy areas as indicated in the flagship 

initiative. The Commission has also proposed other energy and climate objectives to be met by 2030.181 By 

respecting the commitment, approach and principles set in that proposal, the EEAG lay out the conditions for 

compatibility of environmental and energy aid with the internal market. 

Now, after general acquaintance with the Regulation and the Guidelines, and with their place in 

integrating requirements of the EU environmental policy into the State aid rules, the study goes through various 

categories of environmental and energy aid and analyse how the EU objective of environmental protection and 

the environmental requirements arising out of it are taken into account and reflected in those instruments. 

 

4.3.3. Environmental Protection in Certain Aid Categories 

Aid for going beyond, or early adaptation to, Union environmental standards 

Aid for going beyond Union standards or increasing the level of environmental protection in the absence 

of Union standards and aid for early adaptation to future Union standards (Article 36-37 GBER) may have a 

significant impact on improving the environmental conditions and thus, contribute to a higher level of 

environmental protection in the EU. Both the Regulation and the Guidelines define environmental protection as 

actions aimed at remedying or preventing the beneficiary’s damage to physical surroundings or natural 

resources, reducing the risk of such damage and leading to more efficient use of natural resources (and not as 

actions just for preventing “black smoke coming out of an industrial factory”182). The Union standards, on the 

other hand, are defined as mandatory EU standards setting the levels to be attained in environmental terms by 

individual undertakings, and the obligation183 to use the best available techniques and to ensure that emission 

levels of pollutants are not higher than they would be when applying those techniques. 
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Investment aid to undertakings to go beyond EU environmental standards or to increase the level of 

environmental protection in the absence of such standards can be compatible with Article 107(3) TFEU and 

exempt from the notification obligation under 108(3) TFEU if it enables the beneficiary to increase the level of 

environmental protection by going beyond the applicable Union standards, even if the national standards are 

more stringent. Aid awarded for State measures for going beyond or adapting the environmental standards that 

would have been implemented in any event is not exempted, at least under these categories. Aid for early 

adaptation to future environmental standards, on the other hand, may be compatible with Article 107(3) TFEU 

where investments to undertakings aim to encourage them to comply with new EU standards which are not yet 

in force and increase the level of environmental protection. For this, the said investment must be implemented 

and finalised at least one year before the concerned EU environmental standard enters into legal force. 

The quality of the environment can be improved thanks to both categories of aid, which serve the 

objectives of a high level of the quality of the environment in general and the environmental objectives and 

principles enshrined in Article 191 TFEU in particular. Although aid to support undertakings to meet their 

obligations arising out of EU environmental standards is not allowed, the GBER authorises the Member States 

to help private undertakings to meet national environmental requirements that are even stricter compared to 

the Union standards. This is a clear instance of reflecting environmental considerations in the State aid rules. 

 

Aid for energy efficiency 

All types of aid that can be combined under the umbrella of aid for energy efficiency – aid for energy 

efficiency projects in buildings, aid for high-efficiency cogeneration and aid for the installation of energy-

efficient district heating and cooling systems – enable the receiving undertakings to contribute to the EU goal of 

sustainable energy efficiency (Articles 38-40 and 46 GBER, Section 3.4 EEAG). Investment aid enabling 

undertakings to achieve energy efficiency is allowed and exempted under both instruments, according to which, 

energy efficiency is an amount of saved energy determined by measuring or estimating consumption before and 

after implementation of an energy-efficiency improvement measure while ensuring normalisation for external 

conditions that affect energy consumption. 

The existence of the contribution to an increased level of environmental protection is essential for the 

Commission to allow the aid as compatible with the internal market and to demonstrate this, the granting State 

may use various indicators, including how lower energy performance and higher energy productivity lead to 

saving energy or the way reduced energy consumption and fuel input pave the way for efficiency gains. The 

Guidelines urge the energy efficiency measures adopted by the Member States to create incentives for achieving 

environmental targets such as energy-efficiency and the reduction of greenhouse gas emissions. The aid for 

energy-efficiency is proportionate only if it is limited to compensating for net extra production costs resulting 

from the investment. 

When energy-efficiency measures in buildings are considered in particular, since these measures are 

usually more beneficial for the tenants rather than the building owner, the Commission may find the measures 
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as justified State intervention. Moreover, EU law imposes an obligation on the Member States to mobilise 

investment for energy-efficiency in the renovation of buildings.184 Since this obligation does not apply to 

undertakings, the Commission does not prevent aid in the field of energy-efficiency from having an incentive 

effect. 

Environmental aid for high-efficiency cogeneration is also eligible for exemption. Cogeneration means 

the generation of thermal energy and electrical or mechanical energy simultaneously in one process. As a more 

sustainable model, high-efficiency cogeneration provides primary energy savings of at least 10% compared with 

the references for separate production of heat and electricity.185 The aid is deemed compatible only if it is granted 

for newly installed or refurbished capacities: the newly installed cogeneration unit must provide overall primary 

energy savings compared to separate production of heat and electricity,186 while the capacities refurbished by 

improving an existing cogeneration unit or converting an existing power generation unit into a cogeneration 

unit must bring primary energy savings compared to the original situation. Investment aid for the installation 

of energy-efficient district heating and cooling system187 also benefits from the exemption. The aid may be 

granted either for the energy production plant or the distribution network that are necessary to distribute the 

heat and cooling from the production units to the customer premises. Aid for high energy-efficient cogeneration 

plants, and combined heat and power installations may be granted only (i) to undertakings generating electric 

power and heat to the public if the production cost exceeds their market price and (ii) for the industrial use if 

the production cost exceeds the market price of conventional energy. 

Aid for energy efficiency brings a higher level of environmental protection even closer by promoting 

environmental objectives of prudent and rational utilisation of natural resources, combating climate change, and 

sustainable development, and abiding by the environmental principles under Article 191 TFEU. The aid allows 

the Member States to effectively overcome energy efficiency problems in their territories by providing a certain 

amount of aid to market participants. 

 

Aid to energy from renewable sources 

Aid for energy efficiency from renewable sources (Article 41 GBER, Section 3.3 EEAG) promotes the EU 

sustainable development goals and the environmental objectives of prudent and rational utilisation of natural 

resources and combating climate change under Article 191(1) TFEU. The more energy from renewable energy 

sources, the better the EU combats climate change by cutting greenhouse gas emissions and replacing 

unsustainable energy.188 
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Energy from renewable sources is defined as energy produced by plants using only renewable energy 

sources and energy produced from renewable energy sources in hybrid plants which also use conventional 

energy sources. The investment aid for energy from renewable sources addresses the risks of insufficient 

electricity generation capacities. To allow the Member States to achieve their energy sustainability goals, the aid 

granted for energy from renewable sources is presumed already appropriate and having limited distortive 

effects if all other conditions are met. However, the Commission acknowledges the need to phase out the 

environmental subsidies and environmental responsibility exemptions in a degressive way, and ensures the 

transition to the cost-effective use of renewable sources through market-based mechanisms. Operating aid for 

the similar purpose – the promotion of electricity from renewable energy sources is also exempted where it is 

granted to new and innovative renewable energy technologies as a result of a competitive bidding process based 

on clear, transparent and non-discriminatory criteria. 

New and innovative renewable energy technologies are new and unproven technologies compared to 

the state of the art in the industry, which carry a risk of technological or industrial failure and are not 

optimisation or scaling up of existing technologies. A transparent and non-discriminatory competitive bidding 

process, on the other hand, is a market instrument which normally ensures that environmental State aid is 

limited to the minimum. To grant aid following a competitive bidding procedure, there should be sufficient 

competition between the participating undertakings to incentivise lower prices and low regulatory costs to avoid 

barriers to market entry. All renewable electricity generators competing on equal footing should, in principle, 

be allowed to bid for the aid on a non-discriminatory basis. If the aid is granted following a clear, transparent 

and non-discriminatory competitive bidding process open to all renewable electricity generators, the 

Commission presumes that the aid is proportionate enough and does not materially distort competition. 

However, aid may be granted to specific technologies without such bidding processes. 

The Commission differentiates a few types of support to renewable energy, one of which is green 

certificates. Green certificates allow renewable energy generators to benefit from guaranteed demand for their 

energy at a market price higher than the price of conventional power, but also expose them to the efficiency of 

market prices. The Commission welcomes this market mechanism as long as it is essential to ensure the viability 

of the renewable energy sources, does not result in overcompensation and does not dissuade renewable energy 

producers from becoming more competitive. State aid for renewable energy can also be used by the receiving 

undertakings to fully internalise the costs of greenhouse gas emissions. Aid for the production of hydropower 

may also be considered as contributing to a higher level of environmental protection provided that the granting 

State respects the relevant provisions of the EU law.189 Unlike other sources of renewable energy, biomass 

requires relatively low investment and higher operating costs. To maintain the use of biomass, the Commission 

may allow operating aid even after plant depreciation. For the aid to be authorised, the granting State should 

demonstrate that the cost incurred by the aid recipient after the depreciation of the plant is still higher than the 

market price or that the use of fossil fuels as input is more economically advantageous than the use of biomass. 

In both cases, the measure should compensate for the price or cost difference in-between. 
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The EU policy of promoting renewable energy through granting environmental State aid has now long 

contributed to the competitiveness of renewable energy sources.190 Several forms of renewable energy sources 

have, therefore, become mature competitive and they are no longer in need of public financial support. Thus the 

EEAG respond by imposing more stringent compatibility conditions for renewable energy support measures, 

the aim being to make renewable energy more efficient and better market‐integrated.191 

Discussing the aid to energy from renewable sources is a perfect excuse to remember the mandatory 

national targets for the use of renewable energy,192 which are in line with the EU goal to have an increase of 20% 

in its sustainable energy efficiency by 2020.193 As a part of those targets, Member States must ensure that at least 

10% of the overall energy consumption in transport comes from renewable energy sources. Member States are 

also required to achieve a 40% cut in greenhouse gas emissions compared to 1990 levels and at least a 27% share 

of renewable energy consumption.194 The road to these ambitious energy sustainability goals does not always 

produce the most efficient market outcome and on the contrary, faces various economic and market barriers for 

the production of energy from renewable sources.195 This is why State aid is an appropriate instrument to achieve 

the Union objectives and to remove the existing market irregularities: it must be ensured that the State 

intervention corrects the market failures and does not distort the market. The Member States can achieve their 

mentioned targets thanks to this reflection of the environmental protection objective in the State aid rules. 

 

Environmental tax reductions 

In the majority of cases, State aid is granted as direct financial contributions, be it in the form of a grant, 

loans with a long-running payback period, interest-free loans, guarantees or others. Indirect aid is, on the other 

hand, not the result of an expense for the State, but rather comprises a loss or non-realisation of revenue,196 with 

favourable taxation conditions to some undertakings being an obvious example. Taxation aid in the form of 

reductions, reliefs and benefits are subject to State aid control in the same way as direct financial support.197 

The purpose of imposing environmental taxes is building up or developing the environmentally-

friendliness of undertakings by increasing the costs of environmentally harmful conduct: the rationale of such 

taxes is to protect the environment by penalising polluting activities.198 Environmental taxes discourage such 
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behaviour, target certain activities, goods or services so that the environmental costs may be included in their 

price, and producers and consumers are oriented towards activities which better respect the environment and 

thus, increase the overall level of environmental protection. Reductions, or exemptions from, such taxes (Article 

44 GBER, Section 3.7 EEAG) may also play a role to encourage more respectful behaviour towards the 

environment. For example, the introduction by the UK of a full tax exemption for natural gas in Northern Ireland 

for five years was held by the Commission permissible because otherwise, further barriers to the development 

of the Northern Irish gas industry would be created.199 An exemption from the Dutch energy tax on natural gas 

for ceramic producers was, however, held to be unnecessary and disproportionate.200 When adopting measures 

reducing the level of environmental taxes for some categories of undertakings, the main goal of discouraging 

environmentally harmful behaviour should not be impaired. 

Aid schemes are based on a reduction of the applicable tax rate, on the payment of a fixed amount of 

compensation or both. Reductions should be necessary, appropriate, based on objective, transparent and non-

discriminatory criteria and bring an incentive effect to the beneficiary undertakings to contribute to improving 

the environmental protection. They are considered as contributing to an increased level of environmental 

protection if the granting State grants the reductions to undertakings most affected by a higher tax. To determine 

this, the Commission assesses the proportionality of the measures and how the new look taxation contributes to 

environmental protection. 

The irony of aid in the form of reductions in, or exemptions from, environmental taxes is that such 

reductions and exemptions relieve the undertakings from bearing certain environmental costs that they should 

normally incur and thus, from more environmentally-friendly behaviour. If such taxes are designed to protect 

the environment from harmful activities, how can exemptions or reductions from those taxes contribute to 

improving environmental conditions?201 But this paradox loses much of its effect if the aid is genuinely capable 

of encouraging certain undertakings or sectors to carry out their practices in a more environmentally sensitive 

manner, even more than they do when not exempted partially or wholly from such taxes. Although reductions 

in, or exemptions from, environmental taxes may eliminate the level playing field for all undertakings, they may 

still be necessary to remove the market failures where some undertakings suffer from a material competitive 

disadvantage: treating such undertakings more favourably may ultimately result in a higher level of 

environmental protection. Considering these, it can be said that the State aid policy reflects the due account of 

environmental considerations in the context of reductions in, and exemptions from, environmental taxes. 

One thing the Guidelines miss with regard to environmental tax reductions is the precision of some terms 

(feasibility, substantial increase in production costs, important sales reductions, significant competitive 

disadvantage, unsustainable financing of renewable support, etc.) used to justify the compatibility of such 
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reductions with the internal market, which may result with a non-necessary and disproportionate grant of 

environmental aid.202 

 

Aid for remediation of contaminated sites 

The EU environmental policy objective of preserving, protecting and improving the quality of the 

environment, the goals of sustainable development and the environmental principles – principles of prevention, 

proximity and ‘polluter pays’ – all pursue preventing or eliminating the consequences of environmental 

pollution in the EU. In the field of environmental State aid, pollution is a polluter’s direct or indirect damage to 

the environment or creation of conditions liable for such damage to physical surroundings or natural resources. 

Guided by the said objectives and principles, the EU law considers the investment aid to repair environmental 

damage by remediating contaminated sites (Article 45 GBER) compatible with the internal market if other 

compatibility conditions are met. 

This does not, however, mean that those committed the damage are not responsible to remove it and that 

damage should be eliminated through State aid – the PPP, according to which the costs of dealing with pollution 

should be internalised and borne by those who cause it, requires the polluters liable for the environmental 

damage to finance the remediation as a rule. Environmental State aid policy often sees a confrontation between 

State aid measures and the PPP. The chief approach of the standard EU source with respect to the PPP and the 

allocation of environmental costs is that environmental protection should not in principle depend on policies 

which rely on grants of aid, and place the burden of combating pollution on society.203 A grant to an undertaking 

polluting a site to clean up the pollution amounts to incompatible aid where the clean-up costs are not 

subsequently recovered from it. For example, Austrian funding for the clean-up operation was held to be State 

aid because the costs were not recovered from the owner.204 Aid for remediation of contaminated sites is allowed 

to be granted to the person responsible for the remediation or decontamination work only if the person liable 

for the damage is not identified or cannot be made to bear the costs. The aid must effectively lead to the repair 

of the environmental damage, including damage to the quality of the soil, surface water or groundwater. 

The question of PPP comes into the centre of attention constantly when granting this type of aid unlike 

the other types covered in the preceding subsections. Exempting the aid for remediation of contaminated sites 

may, in general terms, seem like a positive step towards a proper reflection of environmental considerations in 

the State aid rules, however, it must be ensured that the application of this exemption does not relieve the 

polluters from their responsibilities under the EU and national laws. Moreover, although only undertakings not 

liable for the environmental damage caused in the site may receive aid, still there are remaining problems: 
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European legislation on contaminated sites is not well-developed and some Member States have different rules 

on parties’ responsibility. Besides, the legal responsibility of the property owner, who has not caused pollution, 

is not included in the Guidelines.205 

 

Aid for waste management 

Aid for waste management (Article 47 GBER, Section 3.5 EEAG) can be a valuable tool for the EU 

objectives of combating climate change and sustainable development. The exemption applies to the investment 

aid for operations by which (i) waste materials are reprocessed into materials whether for the original or other 

purposes (recycling) and (ii) non-waste materials are used again for the same designated purpose they 

previously had (re-utilisation) and not for other recovery operations. The aid may be granted to undertakings 

for recovering materials generated by other undertakings, and not by the aid beneficiary. It may only be awarded 

if the recycled and re-used materials would otherwise be disposed of or be treated in a less environmentally 

friendly manner in the absence of aid. 

The requirements for adopting aid measures for waste management is laid down by taking into account 

the EU target of preventing, reusing and recycling waste,206 the obligation on the Member States to establish 

waste management plans207 and the PPP, according to which undertakings should bear the costs to manage the 

waste they generate. Aid for the management of waste can contribute to a higher level of environmental 

protection if it does not circumvent the principle of the waste hierarchy208 and negatively impacts the normal 

functioning of the secondary materials market. The exemption of aid ‘encourages’ Member States not to hesitate 

to grant aid to private undertakings if it improves the waste management system in that country. However, as 

in the previous type of aid, the requirements of the PPP should not be undermined to ensure that the aid does 

not relieve the polluters from their burden under the Union law or from a burden which is a normal company 

cost. Here the term ‘polluter’ covers those who directly or indirectly damages the environment or creates 

conditions leading to such damage. 

 

Aid for energy infrastructure 

Aid to energy infrastructure (Article 48 GBER, Section 3.8 EEAG) enhances the functioning of the internal 

energy market and strengthens the integration of different energy sources and energy supply. State aid may be 

granted to cover some parts of the investment needed where market failures in terms of positive externalities 

and coordination problems emerge as a result of market operators’ inability to deliver the energy infrastructure 

projects, in particular the cross-border and regional ones. 
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Investment aid for the construction or upgrade of energy infrastructure is a block-exempted aid category. 

The infrastructure, that is the physical equipment or facility which is located within the EU or linking the Union 

to a third country, must be subject to full tariff and access regulation according to internal energy market 

legislation. It should be noted, however, that the aid for investments in electricity and gas storage projects, and 

oil infrastructure is not exempted under this category. 

To be authorised by the Commission, aid for energy infrastructure should contribute to an objective of 

common interest and lack undue distortive effects. Normally, compulsory user tariffs are the appropriate means 

of financing energy infrastructure, but State aid may also be considered appropriate to fund an energy 

infrastructure if it is among Projects of Common Interest209 and where financing through such tariffs is 

insufficient. To identify the need for State intervention in the field of energy infrastructure, the Commission 

carries out a case-by-case assessment by taking into account the seriousness of the situation the concerned 

market failure leads to and the necessity of the contribution the project makes to the EU energy supply security. 

The amount of aid to energy infrastructure should be minimum to reach the objective pursued. 

The 2011 Commission evaluation showed that until 2020 an investment of about EUR 200 billion is 

needed for energy infrastructures of European significance to maintain the supply security and facilitate the 

market integration of renewable energy.210 Aid for energy infrastructure is beneficial to the internal market as it 

strengthens system stability, integration of different energy sources and energy supply in underdeveloped 

networks. While this category of aid can address coordination problems and positive externalities, it needs to be 

justified by referring to market failures that cannot be removed by other means such as by compulsory user 

tariffs.211 

 

4.3.4. Compatibility Assessment under the TFEU rules 

If environmental aid measures do not fall within the scope of the Regulation or the Guidelines, they still 

can be declared by the Commission compatible with the internal market through direct application of the Treaty 

rules. The Commission can examine and, if appropriate, approve aid that exceeds the thresholds set out in the 

EEAG unless it has an explicit position against the aid in question in the Guidelines.212 

Article 107(3)(c) TFEU is the most used basis for granting horizontal, sectoral and regional aid benefiting 

particular activities or areas. According to the provision, aid to facilitate the development of certain economic 

activities or certain economic areas may be considered to be compatible with the internal market by the 

Commission. For aid to be authorised directly under Article 107(3)(c) TFEU, it must not adversely affect intra-
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Union trading conditions to an extent contrary to the common interest.213 One of the recent examples of the 

application of this basis is the compensation of the German government for the closure of lignite power plants.214 

After establishing that State aid existed, in the meaning of Article 107(1) TFEU, the Commission examined the 

measures in question and concluded that they are compatible with the internal market in accordance with Article 

107(3)(c) TFEU. The Commission cleared the aid measure adopted by the UK to establish and fund the Green 

Investment Bank to provide complementary financing to green projects in the UK and thus, addressing market 

failures in funding such projects after examining it in the light of Article 107(3)(c) TFEU.215 In another case, a 

budget increase for German aid scheme to support the acquisition of electric buses for public transport was 

approved directly under Article 107(3)(c) TFEU as the EEAG were ruled not applicable.216 

On the other hand, Article 107(3)(b) TFEU can also ‘come to the rescue’ when the Member States intend 

to grant environmental State aid. According to the provision, aid to remedy a serious disturbance in the economy 

or to promote the execution of an important project of common European interest may be considered to be 

compatible with the internal market by the Commission. The Commission has published a communication to 

indicate the criteria for the analysis of the compatibility of State aid for important projects of common European 

interest.217 Environmental State aid may be granted under the ‘remedy a serious disturbance in the economy’ 

limb as well. For example, the Commission did not raise objections against the French scheme supporting green 

businesses during the 2008 financial crisis after assessing the measure under the second limb of Article 107(3)(b) 

TFEU.218 

The Commission may also authorise aid for a service of general economic interest pursuant to Article 

106(2) TFEU, according to which, undertakings carrying out the services of general economic interest are subject 

to the competition rules where such rules do not obstruct the performance of those services. State compensation 

for a service of general economic interest does not amount to State aid if the following four cumulative 

conditions, which are known as the Altmark criteria, are met: (i) the existence of actual and clearly defined public 

service obligations to discharge, (ii) the establishment of parameters based on which the compensation is 

calculated in advance in an objective and transparent manner, (iii) avoidance of compensation exceeding what 

is necessary to cover the costs incurred in the discharge of public service obligations, and (iv) the determination 

of the level of compensation on the basis of cost analysis which a typical, well-run and adequately provided 

undertaking would have incurred in discharging those obligations.219 If a State measure does not meet these 

conditions, then it can be examined and authorised by the Commission under Article 106(2) TFEU. 
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The Commission has authorised, by applying Article 106(2) TFEU, several State aid measures, often for 

the acquisition of land for nature conservation. In a coal power case, the Commission examined the government 

support for indigenous coal power plants in Spain.220 The intervention in question met all but the fourth 

condition of the Altmark criteria as Spain did not provide the required costs analysis which a typical business 

would have incurred in discharging the considered service. Despite this, the Commission still went on to find 

the transaction compatible with the internal market as compensation for the security of supply obligations, 

pursuant to Article 106(2) TFEU. In another case, although the Maltese government put the aid for the 

construction and operation of a gas and power project into effect without the relevant authorisation in breach of 

Article 108(3) TFEU, the Commission still found the aid compatible with the internal market under Article 106(2) 

TFEU.221 

Thanks to the GBER and the EEAG, the Member States do not have to rely on the Treaty rules for the 

authorisation by the Commission of the environmental aid they plan to grant to private undertakings. However, 

the fact that the Commission allows some State aid measures, which fall into the scope of neither instrument, 

directly under Articles 107(3) and 106(2) TFEU clearly extends the scope of authorisation recognised for certain 

types of environmental State aid. This, in turn, allows the Member States to apply for the Commission 

authorisation when they intend to address certain environmental challenges through aid to private 

undertakings, even if that aid is not covered by the Regulation or the Guidelines. As a result, the integration and 

reflection of environmental protection requirements in the State aid policy reach another level. 
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5. CONCLUSION 

Today, Europe faces environmental issues of “unprecedented scale and urgency”.222 Although the EU is 

one of the top-performing parts of the world in environmental matters, the recent stats show that European 

countries face serious environmental challenges nowadays. Environmental policy has long been at the centre of 

attention in the EU even though the Union still experiences massive environmental problems today. Although 

this policy area is responsible for the protection of the environment in the EU, a high level of environmental 

protection could not be reached without cooperating with other policy areas. With this in mind, the Treaty of 

Amsterdam of 1997 established the requirement of integrating environmental protection into all EU policies as 

a Treaty rule. The State aid policy of the EU is not an exception – integration of environmental protection into 

the State aid control is a duty before the policymakers. Article 107(1) TFEU lays down that aid in the form of an 

advantage granted by the Member States to selected businesses, which affects the intra-Union trade, is 

prohibited. This prohibition encompasses aid granted for environmental purposes as well. Besides, according to 

the PPP, environmental damage should be removed at the expense of those who caused that damage and not 

by the wider society. Despite these, large amounts of public resources are still used to prevent and remedy 

damage to the environment. This ultimately means that it is not really always the polluter that pays, but the 

resources of the general public are often involved in overcoming the environmental damages or threats emerged 

thanks to the activities of private companies. 

So, on the one hand, State aid control is essential to maintain a high level of competition in the internal 

market, while on the other hand, the EU aims to have a high level of environmental protection, which must also 

be integrated into the State aid policy. This thesis project studied how environmental protection and its 

requirements are integrated into the State aid policy when these two legitimate interests of the EU intersect. 

Discussions on whether environmental considerations can or should be taken into account in the State aid policy 

are irrelevant: it is not disputed that they can and should be.223 The research problem was, instead, how these 

considerations are reflected in the State aid policy. 

It was necessary to understand the fundamentals of EU law and general legal framework that applies to 

the situation before going deep into the research question. First, the objectives of the Union, which must be 

complied by all Union policies and activities, were briefly looked into. The problem in this study was examined 

in the light of two objectives of the Union – the internal market and the environmental protection. Establishing 

an internal market is the most emblematic project and an inherent objective of the EU. According to Article 26 

TFEU, the internal market is an area without internal frontiers where the free movement of goods, persons, 

services and capital is ensured under the provisions of the EU Treaties. The internal market is designed to 

increase economic wealth and economies of scale, and improve the efficiency of the allocation of resources by 

allowing the factors of production to freely move to the areas where they are most valued. It is also the driving 

force of the European economic integration, as previously separate economies of the Member States become 

integrated within a single EU-wide market. Another objective of the Union is achieving a high level of protection 
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and improvement of the quality of the environment, which entails both reactive (“protection”) and proactive 

(“improvement”) approach to environmental policy. 

Next, the general principles of EU law and their place in the EU State aid and environmental policies 

were briefly analysed. General principles of EU law unify the law, fill the gaps, and provide for weight and 

legitimacy to the EU legal order as a whole. They are indispensable for uniform interpretation of the Union law 

by the Court. Fundamental rights, which originate either from Convention for the Protection of Human Rights 

and Fundamental Freedoms or constitutional traditions of Member States, are now incorporated into a single 

and Treaty-equivalent document. Article 37 CFREU enshrines the fundamental right to environmental 

protection, while other fundamental rights and freedoms are also applied in State aid cases. The principle of 

equal treatment or non-discrimination and the principle of legal certainty, are also relevant to State aid control 

and environmental protection. 

Finally, the division of power in the Union was shortly explored in relation to State aid and 

environmental matters. Establishing competition rules necessary for the functioning of the internal market, 

which include State aid rules as well, is an area where the EU has exclusive competences to develop the policy, 

legislate and adopt binding acts alone. Moreover, Article 108 TFEU recognises the exclusive competence of the 

Commission in assessing the compatibility of State aid with the internal market, subject only to the Court 

supervision. On the other hand, the area of environment hosts shared competences between the EU and the 

Member States. This is a potential source for conflicts of interests pursued, on one hand, by the EU to keep the 

competition undistorted and, on the other, by the Member States to address their environmental concerns. 

The study also explored the general legal framework covering the two policy areas at hand and the 

integration requirement. First, the State aid policy of the EU was studied. State aid control plays the role of an 

important instrument for establishing the internal market and pursuing a high level of competition in the EU. 

According to Article 107(1) TFEU, aid granted by a Member State or through State resources which distorts or 

threatens to distort competition by favouring certain undertakings or the production of certain goods is 

prohibited if it affects trade between Member States. Pursuant to Article 107(2) and (3) TFEU, a measure can still 

be compatible with the internal market in some cases even if it is found to be State aid. 

Next, the focus turned to the environment policy of the EU. The basis of the legal framework of the EU 

environmental policy is Article 191 TFEU. Article 191(1) TFEU lays down the objectives of the EU environmental 

policy, which include (i) preserving, protecting and improving the quality of the environment, (ii) protecting 

human health, (iii) prudent and rational utilisation of natural resources and (iv) promoting measures at the 

international level to deal with regional or worldwide environmental problems, and in particular combating 

climate change. Article 191(2) TFEU specifies the principles which the environmental policy of the Union bases 

on: the principles of precaution, prevention, proximity and the PPP. According to Article 191(3) TFEU, the EU 

must prepare its environmental policy by taking account of certain criteria: scientific and technical data, 

environmental conditions in the various regions of the EU, benefits and costs of action or lack of action, and the 

economic and social development of the Union and its regions. 
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Finally, the environmental integration requirement was shortly touched on. Article 11 TFEU states that 

environmental protection requirements must be integrated into the Union’s policies and activities, in particular 

with a view to promoting sustainable development. 

The research question is answered in the next chapter. First, the environmental State aid policy of the 

EU, which reveals the conditions, areas and thresholds for granting State aid for the protection of the 

environment, was briefly described. In the field of State aid control, the environmental considerations are taken 

into account, and reflected, through the environmental State aid policy. The policy intends to ensure that the 

State aid control is coherent with the requirements of the EU environmental policy. Next, the existence of 

environmental State aid is investigated. Existence of environmental State aid cannot be proved if an 

environmental support measure does not meet all conditions of the notion of State aid, which are the presence 

of economic advantage, State involvement, selectivity, and threat to distort competition and to affect trade 

between the Member States. Finally, the compatibility of environmental State aid with the internal market was 

deeply explored. To take the due account of, and reflect, the environmental protection requirements in the State 

aid rules, the Commission has adopted the GBER and the EEAG, which, respectively, exempts certain categories 

of environmental aid from the notification obligation and stipulate the compatibility conditions of 

environmental aid measures, which do not fall into the scope of the Regulation, with the internal market. 

Moreover, if environmental aid measures do not fall within the scope of the Regulation or the Guidelines, they 

still can be declared by the Commission compatible with the internal market through direct application of the 

Treaty rules. 

Although the block exemptions and the environmental State aid guidelines go back in history, the 2005 

State aid action plan remodelled the Commission’s State aid control practice. It resulted in a more comprehensive 

and complete environmental and energy aid guidelines compared to their predecessors. It also led to the 

addition of several conditions relating to aid granted for environmental protection by the Commission in the 

block exemption regulation. 

One drawback of the environmental State aid is that it may lead to an impediment of the market’s ability 

to reward the most efficient undertakings while encouraging the least efficient ones to improve. This situation 

can undermine the level playing field principle as on some occasions the environmental aid beneficiaries would 

be granted an unfair advantage over more efficient or innovative competitors. In turn, this kind of State 

intervention may restrain and slow down the innovative improvements in the long term. On the other hand, 

environmental State aid may also, directly or indirectly, increase the recipient’s market power and ultimately, 

distort the Union competition. Such distortion is not limited only to the product markets and may also extend 

to the location choices when undertakings compete across the Union: State support may lead to displacement of 

activities or investments from one region into another without any net environmental impact. 

Nevertheless, environmental State aid can play a role of an important tool to remove market failures, 

strengthen private undertakings, help them to become more environmentally friendly businesses and overcome 

environmental challenges in the EU. Member States may need to restrict competition in certain markets to better 

attain the desired environmental objectives. It is especially inevitable and desirable in the time of facing climate 
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issues no matter how one wishes the economy to stay liberal, and away from distortions and State interventions. 

On the other hand, as mentioned, the Union pursues its interest to control State aid in order to respect the 

objective of establishing the internal market and the PPP. The EU environmental State aid policy should, 

therefore, be looked at against this background of conflicting interests. 

Integrating environmental considerations in State aid control does not simply mean all aid with an 

environmental motive should be allowed to be granted. This would conflict with the PPP as well as lead to 

distortion of competition: such treatment can lead to a situation where the polluter would not pay for the damage 

caused, thereby distorting competition and upsetting the polluter-pays principle. To prevent this outcome the 

Commission uses a more balanced approach in the Regulation and the Guidelines: it balances the environmental 

benefit against negative effects of the aid measure in terms of distortions of competition.224 The adoption of the 

GBER and the EEAG by the Commission is a vital step for building a sensitive framework to balance these 

conflicting interests. In that sense, I find the position of the Commission, who is in charge of State aid control in 

the EU and known for its firm positioning in State aid cases from time to time, quite generous. This approach 

allows the Member States to grant certain kinds of environmental and energy aid to the businesses with or 

without notification to the Commission. This is a very sensible way of integrating environmental protection 

requirements into the State aid rules. However, this integration is not limited to the State aid rules but also shows 

itself in the Commission’s individual decisions in State aid cases as well. A higher level of integration, though, 

would come with a Treaty amendment to make the purpose of the environmental protection a direct Treaty 

exemption for State aid measures. 

EU State aid control should support the environmental transformation of the economy to bring it into 

line with the Union’s energy and climate change objectives.225 The need for environmental State aid will continue 

to exist because of the growing and unforeseen challenges that the EU environmental policy is going to meet in 

the near future. With the emergence of new environmental issues and development of the existing best practice, 

State aid will have some role to play in continuing the transition towards environmental sustainability. 

  

                                                      
224 Nowag (n 93) 198-199 
225 Ezcurra, ‘EU State Aid and Energy Policies’ (n 113) 673 
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