FACULTY OF LAW
Lund University

Zacharias Lilja Jensen

Who Should Pay for Pollution?

The Relationship between the European Green Deal, State Aid for Environmental Protection,
and the Polluter Pays Principle

JURMO2 Graduate Thesis

Graduate Thesis, Master of Laws program
30 higher education credits

Supervisor: Julian Nowag

Semester of graduation: Period 1 Spring semester 2021



Table of Contents

SUMMARY 1
ABBREVIATIONS 3
INTRODUCTION 4
1.1 State aid 4
1.1.1 Commission guidelines 6
1.1.2 Why State aid control is needed 7
1.1.3 Revision of the EEAG 8
1.1.4 The European Green Deal 9

1.2 Purpose of the essay and related research questions 10
1.3 Method and materials 11
1.4 Disposition 12
2 EVALUATION OF THE EEAG 14
2.1 Effective State aid 14
2.1.1 Objective of common interest 14
2.1.2 Need for State intervention 15
2.1.3 Appropriate instrument 16
2.1.4 Incentive effect 16
2.1.5 Proportionality of the aid 16
2.1.6 Avoidance of undue negative effects on competition and trade 17
2.2 Havethe EEAG been effective? 17
2.2.1 Arethe guidelines still relevant? 18
2.2.2 Conclusion on effectiveness 22

3 INTEGRATION OF ENVIRONMENTAL CONSIDERATIONS INTO STATE AID

POLICY 24
3.1 Article 11 TFEU 24
3.2 Balancing test 24
3.3 The Polluter pays principle 26

3.3.1 Background 26
3.3.2 The different criteria 26
3.3.3 Historical representation in the guidelines 28
3.3.4  The Polluter pays principle’s role in State aid law 30
3.4 Hinkley Point C 31
3.4.1 Background to the case 31

3.4.2 Implications on State aid for environmental protection 33



3.5 European Climate Law 34

3.6 What should State aid control protect? 35
3.7 Conclusion on integration 37
4 INTEGRATION AND THE EEAG 40
4.1 How Integration has been done 40
4.2 The EEAG and the Green Deal 42

4.3 Consistency between the Green Deal and the polluter pays principle49

5 CONCLUDING REMARKS 54

BIBLIOGRAPHY 546



Summary

The European Commission’s guidelines on environmental protection and
energy provide guidance for Member States to develop State aid schemes
for certain environmental and energy measures. The Commission has
proposed to broaden these guidelines in order to conform with the European
Green Deal’s goal of achieving climate neutrality by 2050. The European
Green Deal Investment Plan also plans to mobilise at least one trillion EUR
the next decade. State aid for environmental protection contradicts the
polluter pays principle found in Article 191(2) TFEU. Adding further to this
there is an obligation to integrate environmental protection requirements
into the definition and implementation of the Union’s policies and activities.
This integration obligation includes the polluter pays principle which raises
the question of how to justify the granting of State aid for environmental
protection in light of the principle.

This thesis evaluates the current guidelines based on their effectiveness and
their relevance based on current EU environmental objectives. As a result of
this discussion, it is established that there is a need for State aid to
contribute further, which raises the question of how the environmental
considerations can be integrated into State aid policy. This is the second
point of discussion that this thesis covers. This part of the thesis discusses
the past relationship between the polluter pays principle and State aid for
environmental protection and the apparent shift away from the focus on the
principle. Finally, the thesis discusses how the current guidelines have room
to be broadened to promote coherency with the European Green Deal
objectives. This discussion also covers how the increase in scope can not
only be consistent with the polluter pays principle but even support its
integration.

The thesis concludes that there is room for State aid to further promote the
objectives of the European Green Deal. This could be accomplished by
granting aid consistent with the sustainable investment policies established
in the Sustainable EU Investment Plan. There are two main methods for
implementing the polluter pays principle found in the thesis. These are by
levelling the playing-field in the internal market between undertakings with
varying levels of pollution. The playing field can be levelled by either
increasing the cost for technology or processes with negative externalities or
by making environmentally friendlier alternatives more competitive. The
thesis concludes that the most reasonable approach is to focus resources on
promoting production or technology with fewer negative externalities in
order to keep European industry competitive and preventing carbon leakage.
As long as the State aid is granted on a limited basis with the goal of
phasing out subsidies once negative externalities have been internalized,
then the distortion of competition would be kept to a minimum and the
market failure linked to negative externalities rectified.



Sammanfattning

Europeiska Kommissionens riktlinjer for statligt stod till miljoskydd och
energi fungerar som radgivande dokument till medlemsstater nar de
utvecklar statliga stodatgarder for miljoskydd och energi. Kommissionen
har lagt till forslag att utvidga riktlinjernas rackvidd for att implementera
den europeiska grona given som faststéaller malet for Europa att bli
klimatneutralt 2050. Investeringsplanen inom den gréna given planerar dven
att mobilisera en biljon euro det kommande artiondet. Statliga stodatgarder
for miljoskydd star i strid med fororenaren betalar principen funnen i artikel
191(2) FEUF. Artikel 11 FEUF innebér &ven att dar finns ett krav att i alla
av Unionens aktiviteter och riktlinjer integrera miljoskyddskrav. Principen
om att fororenaren ska betala &r en utav dessa principer som ska integreras i
riktlinjer vilket véacker fragan om hur statligt stod for miljoskydd kan
rattfardigas.

Uppsatsen utreder nuvarande riktlinjer baserat pa deras effektivitet och
relevans i ljuset av nuvarande miljomal for EU. Denna diskussion faststaller
att de nuvarande instrumenten inte ar tillrackliga baserade pa nyligen dkade
ambitioner for miljoskydd. Av detta foljer en diskussion om hur statliga
stodatgarder kan bidra till miljoskydd. Denna diskussion behandlar hur
forhallandet mellan principen om att fororenaren ska betala och statliga
stodatgarder for miljoskydd har hanterats forr och hur det verkar som att
fokus skiftar i vag fran principen. Slutligen diskuteras i vilket man de
nuvarande riktlinjerna har utrymme for att vidgas i enlighet med den grdna
given. Denna diskussion avslutas genom att behandla fragan om hur detta
stdimmer 6verens med principen om att férorenaren ska betala.

Uppsatsen kommer fram till att det finns utrymme for forbattring och bidrar
med forslag. Forbattring skulle kunna ske genom att statligt stod enhetligt
med den gréna givens investeringsplan ses som forenligt med den inre
marknaden. Uppsatsen genom tolkningen av principen om att fororenaren
ska betala finner tva satt att implementera den. Genom att framja en jamn
spelplan for produktionssatt och teknologi med varierande mangder utslapp
pa den inre marknaden implementeras principen. Spelplanen kan jamnas
antingen genom att gora utslédppen dyrare eller géra teknologi och
produktion med mindre eller utan utslapp billigare. Uppsatsen kommer till
slutsatsen att det battre alternativet &r att framja utvecklingen av
miljovanligare alternativ. Detta for att forhindra att utsldppen flyttar utanfor
EU och att EU:s industri forblir konkurrenskraftig. Eventuellt nar
klimatneutralitet nas kommer marknadsmisslyckanden atgardas och statligt
stod kommer inte behdvas. Pa dettas satt kommer principen att fororenaren
ska betala implementeras till fullo utan stora samhalleliga konsekvenser.
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CJEU
EAG

EEAG

ETS
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REDII
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Court of Justice of the European Union
Guidelines on State aid for environmental
protection

Guidelines on State aid for environmental
protection and energy

Emissions Trading Scheme

General Block Exemption Regulation

2018 Renewable Energy Directive

Treaty on the Functioning of the European Union



Introduction

1.1 State aid

Article 107(1) of the Treaty on the Functioning of the European Union
(TFEU) sets out a general prohibition that aid granted by a Member State, or
through State resources in any form whatsoever which distorts or threatens
to distort competition by favouring certain undertakings or the production of
certain goods shall, in so far as it affects trade between Member States, be
deemed incompatible with the internal market. This general prohibition in
107(1) is accompanied by exceptions of aid that is deemed compatible in
107(2) and 107(3). Article 107(2) contains exceptions that shall be deemed
compatible if the aid falls under one of those categories, meaning the
exemptions are mandatory. Article 107(3) is however where the majority of
cases are assessed, and it contains aid measures that may be deemed
compatible by the Commission if it fits certain categories.? The aid
measures set out in 107(3) include aid to promote economic development of
areas where the standard of living is abnormally low or where there is
serious underemployment. Aid to promote the execution of an important
project of common European interest or to remedy a serious disturbance in
the economy of a Member State. Aid to facilitate the development of certain
economic activities or of certain economic areas, where such aid does not
adversely affect trading conditions to an extent contrary to the common
interest. Aid to promote culture and heritage conservation where such aid
does not affect trading conditions and competition in the Union to an extent
that is contrary to the common interest and such other categories of aid as
may be specified by decision of the Council on a proposal from the
Commission.

Through interpretation of the Court’s case law on what measures qualify as
State aid a few conditions have been identified.® There must be aid in the
sense of an economic advantage, this advantage is granted directly or
indirectly through State resources and is imputable to the State, the measure
must be selective, meaning it favours certain undertakings or production of
certain goods, and the measure must be liable to distort competition and
affect trade between Member States.*

Undertakings have been defined by the Court of Justice of the European
Union (CJEU) as entities engaged in an economic activity, regardless of
their legal status and the way in which they are financed.® Any economic

1 European Union Law of State Aid Kelyn Bacon at 1.27

2 1bid

% lbid at 2.02

4 Ibid

5 Commission Notice on the notion of State aid as referred to in Article 107(1) of the Treaty
on the Functioning of the European Union (2016/C 262/01) recital 7



benefit the undertaking would not have obtained under normal market
conditions is an advantage within the meaning of Article 107(1) TFEU.®
Furthermore, only the effect of the measure is relevant meaning the cause or
objective of the State intervention is irrelevant, if the financial situation is
improved as a result of a State intervention on terms differing from normal
market conditions, an advantage is present.’

The advantage further has to be granted directly or indirectly through State
resources and it must be imputable to the State. State resources include all
resources of the public sector.®

The selectivity criterion means that the advantage is only available to some
undertakings and not to others in comparable situations.® Through case law
the CJEU has found that even if a measure grants an advantage onto a
recipient, it does not fulfil the condition of selectivity if it is justified by the
nature or general scheme of the system of which it is part.1° The case British
Aggregates give some guidance as to how the selectivity criterion is applied
in practice.!! In this case the CJEU stated that, selectivity was dependent on
whether operators in comparable situations in the light of the objective
being pursued might receive a selective advantage.*?

The final criterion for a measure to be qualified as State aid is that the
measure distorts or threatens to distort competition, and only insofar as it
affects trade between Member States.™®> A measure is considered to be liable
to distort competition if it improves the competitive position of the aid
beneficiary. The existence of competitors is irrelevant as long as there is
potential for competition.* Competition is liable to be distorted even if the
aid simply allows the aid beneficiary to maintain a stronger competitive
position than it would without the aid.* Aid has the potential to affect trade
between Member States even in cases where the aid beneficiary is not
engaged in intra-EU trade by simply reducing the chances of other Member
States exporting their products to that Member State.

® Ibid (66)

7 1bid (67)

8 1bid (48)

® Nowag, Julian. Environmental Integration in Competition and Free-Movement Laws.
Oxford University Press, 2017, at p. 100

10 Ibid at p. 101 and Case C.143/99 Adria-Wien [2001] ECR 1-8365, para 42
11 Case-487/06 P British Aggregates v Commission [2008] ECR 1-10515

12 |bid, para 87 and Supra note 9, at p. 102

13 Supra note 5, para 185

14 1bid para 187

15 Ibid para 189

16 Supra note 1, at p. 86



1.1.1 Commission guidelines

As mentioned above the Commission may consider certain types of aid
compatible on the basis of Article 107(3) of the TFEU. Article 107(3)(c)
specifically mentions that the Commission may consider aid that facilitates
the development of certain economic activities or of certain economic areas,
where such aid does not affect trading conditions to an extent contrary to the
common interest. The Commission identified a number of environmental
and energy measures that could be considered compatible according to
Acrticle 107(3)(c) in the Guidelines on State Aid for environmental
protection and energy (EEAG).Y” The guidelines were drafted in the light of
the goal of reducing greenhouse gas emissions by 20 %, raising the share of
renewable energy consumption to 20 %, and a goal of improving energy
efficiency by 20 %, all this compared to the 1990 levels and was a part of
the Europe 2020 Strategy.'® With the Europe 2020 strategy as a backdrop
and the proposed 40 % reduction in greenhouse gas emissions, 27 % share
of renewable energy and other ambitious climate goals by 2030.1° The
purpose of the guidelines were to assist Member States design aid measures
that would help reach these targets and provide sustainable and secure
energy, while ensuring that the measures were cost-effective for society by
limiting distortion of competition and maintaining the integrity of the Single
Market.?

When it comes to the practical application of these guidelines, the
Commission will not only take into account primary and secondary EU
State aid law, but also their guidelines which are binding upon the
Commission.?! The purpose of the guidelines is to inform the criteria that
the Commission will apply when assessing compatibility.?? These guidelines
are not legislative documents and cannot be regarded as rule of law, they are
however seen as ‘rules of conduct’ for the European Commission.? If the
Commission were to stray from the guidelines in their assessment of aid
compatibility they would risk breaching general principles of law such as
legal certainty, equal treatment or the protection of legitimate
expectations.?* Furthermore, these guidelines may never contradict Treaty
rules or secondary legislation as this would be beyond the competence of

1" EEAG para 18

18 European Commission, 2010. Europe 2020: A Strategy for smart, sustainable, and
inclusive growth. COM(2010) 2020 Final of 3.3.2020

1% Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions — A policy
framework for climate and energy in the period from 2020 to 2030 (COM(2014) 15 Final)
of 22.1.2014

2 Commission, ‘Environmental and Energy State aid Guidelines — Frequently asked
questions’ (MEMO/08/31) at p. 1

21 Catherine Banet, ‘Legal Status and Legal Effects of the Commission’s State Aid
Guidelines: The Case of the Guidelines on State Aid for Environmental Protection and
Energy (EEAG) (2014-2020)’ (2020) 2020 Eur St Aid LQ 172 at p. 4

22 |bid

23 |bid at p. 5

24 1bid



the Commission.?® The guidelines do however have quite a substantial
indirect legal effect on the Member States, due to the fact that the
Commissions decisions have direct legal effects on Member States and
undertakings and the Commission is bound by the guidelines.?® As a
consequence of this Member States must take these guidelines into account
when designing aid schemes in order to avoid a negative decision as well as
avoiding recovery of illegal State aid.?’

In order to ensure that an aid measure leads to an increase in environmental
protection or energy objectives without adversely affecting trading
conditions to an extent contrary to the common interest the Commission
established Common Assessment Principles.?® In order for a State aid
measure to be compatible it had to contribute to a well-defined objective of
common interest. There had to be a need for State intervention, for example
the existence a well-defined market failure. Furthermore, the proposed aid
measure would have to be an appropriate policy instrument to address the
objective of common interest. In order to ensure that the aid measure is
necessary there had to be an incentive effect, meaning that the aid would
change the behaviour of the undertaking in a way that would lead to said
objective getting accomplished. The aid had to be proportional, meaning
that the aid is limited to the minimum needed to achieve the objective. The
negative effect on competition had to be outweighed by the positive effect
for achieving the objective. Finally, the aid would have to be transparent,
meaning Member States, the Commission, economic operators, and the
public should have easy access to all relevant acts about the aid.?°

1.1.2 Why State aid control is needed

Competition policy rests upon the idea that a market-based economy
provides the best guarantees for raising living conditions in the EU to the
benefit of citizens. A functioning market is one of the primary objectives of
the EU Treaty and is essential to enhance the competitiveness of the
European economy.* State aid control is needed to maintain a level playing
field for all of the undertakings active in the Single European Market,
regardless of which Member State they are established in.3! Unwarranted
selective advantages preventing market forces from rewarding competitive
firms decrease the competitiveness of the European market, create market
barriers, and eventually lead to higher prices for consumers, lower quality
goods and less innovation.3? Another function of State aid control was to
avoid subsidy races between Member States, meaning when a country

2 |bid at p. 6

26 |bid at p. 9

27 Ibidatp 3

28 EEAG para 26

29 EEAG para 27

30 Commission, ‘State Aid Action Plan Less and better targeted state aid: a roadmap for
state aid reform 2005-2009’ (Consultation document) COM(2005) 107 final para 6

31 |bid para 7

%2 bid



subsidises a national producer active in the internal market, other Member
States could respond by subsidising their own producers. These subsidy
races have the potential of undermining the functioning of the internal
market.® State aid can however, as mentioned above, have an overall
positive impact despite distortions of competition. By correcting market
failures and contributing to achieving objectives of common interest the
overall balance of the aid measure could be positive. This can also be the
case when the aid measures promote social and regional cohesion,
sustainable development, and cultural diversity, without the presence of a
market failure.3* It is however crucial to recognize that State aid does not
come for free and is not a miracle solution that can instantly cure all
problems.®® The costs for State aid are covered by tax payers and State
resources are limited and should be used for essential purposes. Adding onto
this, State aid for combating pollution can be seen as compatible under the
EEAG. Providing State aid for a measure to combat or mitigate pollution
means that tax payers end up financing the measure, that should according
to Article 191(2) TFEU be covered by the polluter. The situation is,
however, complicated, and regardless of method the costs of pollution
would most likely end up being financed by tax payers in either case.%
While State aid can be a useful effective tool in contributing to common
interest objectives it is essential to control it in a way that keeps the internal
market competitive. State aid without control has the possibility of doing
more harm than good by preventing the market from rewarding the most
efficient and innovative producers. This could lead to a situation where, in
the case of environmental and energy aid, cleaner technologies and more
efficient or innovative competitors are unable to enter the market.3’

1.1.3 Revision of the EEAG

The EEAG that entered into force in 2014 together with the relevant
provisions of the General Block Exemption Regulation (GBER) have been
extended until 31 December 2021 and are currently under revision.®® The
reason for the revision is based on the result of the “fitness check™ to ensure
that the framework was fit for purpose. In regard to the EEAG and relevant

33 Supranote 1, atp. 5

34 Supra note 30 para 10

% |bid para 8

3 See chapter 4.3 below

ST EEAG para 91

3 Communication from the Commission concerning the prolongation and the amendments
of the Guidelines on Regional State Aid for 2014-2020, Guidelines on State Aid to Promote
Risk Finance Investments, Guidelines on State Aid for Environmental Protection and
Energy 2014-2020, Guidelines on State aid for rescuing and restructuring non-financial
undertakings in difficulty, Communication on the Criteria for the Analysis of the
Compatibility with the Internal Market of State Aid to Promote the Execution of Important
Projects of Common European Interest, Communication from the Commission —
Framework for State aid for research and development and innovation and Communication
from the Commission to the Member States on the application of Articles 107 and 108 of
the Treaty on the Functioning of the European Union to short-term export-credit insurance
2020/C 224/02



GBER provisions the fitness check showed that the framework had thus far
facilitated a more effective and less distortive employment of State
resources to improve environmental protection.3® The rules did need to be
further adjusted in light of new technologies and novel support types, as
well as recent environmental and energy legislation. The Commission also
stated that State aid can, and should, contribute further to the European
Green Deal and that the revision of the EEAG would have to facilitate
appropriate measures to promote accomplishing the set goals, while
ensuring limited distortions of competition and adequate safeguards to the
integrity of the single market.*°

The revisions main focus will be on the compatibility criteria for
environmental protection as well as an assessment of State aid to energy
intensive users.*! The Commission has proposed that the scope of the EEAG
should be widened to better reflect the developments in environmental
ambitions since the EEAG were developed. This widened scope would still
have to be effectively directed where it is needed and limited to what is
needed to achieve the environmental goals.*?

The Commission published a preliminary assessment of expected economic,
social, environmental, fundamental rights, simplification impacts. The
Commission stated that the correct calibration of the EEAG between
important environmental objectives and potential distortion of competition
would contribute to the future competitiveness of the EU economy.

1.1.4 The European Green Deal

The European Green Deal communication was published by the
Commission in December 2019, highlighting the need to achieve climate-
neutrality in Europe by 2050.% In order to deliver the European Green Deal
there is a need to rethink policies for clean energy.* As part of delivering
the European Green Deal, evaluations of relevant State aid guidelines would
be done, including the EEAG.* The revision will reflect the policy
objectives of the European Green Deal, supporting a cost-effective transition
to climate neutrality by 2050.4¢ This would be accomplished by phasing out
fossil fuels and ensuring a level-playing field in the internal market.

One of the main elements of the Green Deal is the Green Deal Investment
Plan which aims to mobilise at least 1 trillion EUR of private and public

39 Commission, ‘Commission publishes results of evaluation of EU State aid rules’ (Press
release)

40 Ibid

41 Commission, ‘Revision of the Guidelines on State aid for environmental protection and
energy 2014-2020 (2014/C 200/01)’ (Inception Impact Assessment) at p. 2

42 |bid

43 Commission, ‘The European Green Deal’ (Communication) COM(2019) 640 Final

4 |bid at 2.1

4 1bid at 2.2.2

% 1bid



sustainable investments over the upcoming decade.*’ State aid will play a
part in this investment plan and the revision of the guidelines should provide
a clear, fully updated, and fit-for-purpose enabling framework for public
authorities to reach the objectives of the Green Deal.*® Pending the revision
the Commission has stated that the application of the current State aid
guidelines should be more flexible in order to reach the objective of climate
neutrality.*® The cost of remedying pollution should in principle be covered
by the polluter according to Article 191(2) TFEU, furthermore, this
principle needs to be implemented in State aid policy according to Article
11 TFEU. The Green Deal places an emphasis on the fact that State aid will
play an important role in achieving climate neutrality, which in turns begs
the question if this is consistent with the polluter pays principle.

1.2 Purpose of the essay and related
research questions

The purpose of this thesis is to discuss how environmental and energy
objectives can be achieved using State aid and how this is justified in light
of the polluter pays principle. In order to accomplish this, the revision of the
EEAG is used as an example. In order to play its part in delivering the
Green Deal the Commission has proposed to broaden the scope of the
EEAG, providing a better framework for allowing Member States to design
aid measures contributing to climate neutrality. The example of the EEAG
is interesting due to the seemingly contradicting objectives of environmental
protection and energy production. The EEAG are tasked with the objective
of ensuring not only a stable energy supply but also increased environmental
protection, two interests that at first glance appear to be in conflict. This
thesis discusses how the revision of the EEAG could be broadened in order
to achieve coherence with the Green Deal Objectives. Furthermore, this
thesis also discusses the question of how State aid for environmental
protection can not only be justified in the light of the polluter pays principle,
but also support the integration of it.

The relevant research questions for this discussion are as presented:

e What is the role of State aid in environmental protection and how
has State aid pursued environmental objectives?

e What does the integration of environmental protection in Article 11
TFEU imply for State aid?

e What is the relationship between the polluter pays principle and
State aid for environmental protection?

e What impact does the Green Deal have on State aid for
environmental protection?

47 Commission, ‘Sustainable Europe Investment Plan European Green Deal Investment
Plan’ (Communication) COM(2020) 21 final at p. 1

4 |bid at p. 12

4 |bid at p. 13
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e How can State aid promote environmental protection in light of the
polluter pays principle?

1.3 Method and materials

The presented research questions are answered by evaluating the framework
against their purpose. The purpose of the material that is being interpreted is
discussed and investigated through traditional legal sources. These
traditional legal sources being regulation, jurisprudence, preparatory work,
and doctrine. The purpose of the essay is as stated to not only determine
what the current law is, meaning a ‘de lege lata’-argumentation, the essay
also makes the argument for how it should be, meaning a ‘de lege ferenda’-
argumentation.® The varying nature in research questions prompts the need
for applying different methodologies. In order to determine what the law is,
the legal dogmatic method is applied. This method analyses traditional legal
sources in order to establish what the law is in the case at hand.>*

As for the research questions suggesting improvements or the rethinking of
the law established in the first portion of the essay a critical legal dogmatic
method can be used. This method is used to not only describe what the law
is but rather from the analysis performed, suggest through a teleological
interpretation that the current situation is unsatisfactory.®® The materials
used are in accordance with the legal dogmatic method, traditional legal
sources.

The sources, according to the legal dogmatic method, can be divided into
three tiers namely sources that must be considered, sources that should be
considered and finally sources that can be considered. This thesis is
analysing EU law which can be divided into two categories, primary and
secondary law. Primary law is said to be the treaties which are the starting
point for EU law. Secondary law include regulations, directives, decisions,
recommendations, and opinions which must be interpreted and established

in accordance with the treaties and the general principles established there
in.3

Sources that must be considered according to the legal dogmatic method
would be primary EU law, most relevant for this thesis being TFEU. EU
secondary law, most relevant for this thesis being decisions and directives,
are sources that either must or should be considered depending on the case.
As for the third tier of sources from an EU perspective are for example
Union soft law. Examples of this, with particular importance to this thesis,
are non-binding documents in the form of guidelines, as an example, from

%0 Jan Kleineman and Mauro Zamboni, Juridisk metodlara, (2:1 edition, Lund,
Studentlitteratur AB, 2018) at p. 36

51 |bid at p. 21

52 |bid at p. 40

53 |bid at p. 119-120

11



the European Commission.>* These soft law documents, while non-binding,
usually have considerable legal effect as opposed to legal force. Another
source used in this thesis that falls under this third tier is legal doctrine,
which is used in a way that provides perspective for the legal analysis.

1.4 Disposition

This thesis has in the introduction provided the necessary context for the
discussion. In order to answer the presented research questions, the first
point of discussion is how the current guidelines have performed. The
current guidelines are evaluated in the light of their purpose and objectives.
The purpose of this first discussion is to establish whether there is a need for
change and also if the current framework has been effective. This chapter
relates to the first two research questions of what role State aid can play in
pursuing environmental and energy objectives, as well as how it has pursued
them. This chapter, while mostly focusing on what has been achieved, also
carries forth the argument that it is not enough, given the current ambitions
of the Green Deal. As mentioned, the Green Deal proposes to broaden the
current guidelines and in order to discuss how this could be done this
chapter acts as a foundation for the later discussion. Making arguments for
what has made State aid effective and also the areas where it is lacking.

The second point of discussion, after having established that the current
framework is lacking, is to establish a framework for integration of
environmental objectives. As stated in the introduction, there are several
interests that must be balanced, and this chapter discusses how to best
achieve this balance. The interests presented are the environmental and
energy objectives, such as climate neutrality and a secure energy supply.
Another important aspect of this discussion is the polluter pays principle.
This chapter looks to the past guidelines and State aid policy for
environmental protection to discuss if the changes were effective and what
there is to learn from the previous revisions. The relationship between State
aid for environmental protection and the polluter pays principle is also
discussed in this chapter. This chapter also makes the argument that while
State aid for environmental protection seems to contradict the polluter pays
principle, it can support its implementation. Furthermore, recent case law
and legislation are discussed as they have an impact on the future of State
aid policy. The research questions focused on in this chapter are the
relationship between State aid and the polluter pays principle and what the
integration obligation of Article 11 TFEU means for State aid for
environmental protection. The main arguments presented are how State aid
can be consistent with the polluter pays principle by focusing on aid that
either supports its implementation by internalizing negative externalities or
avoids conflict with the principle by providing aid for measures that fall
outside of its scope. Another argument this chapter provides is how the
negative effects of the aid can be limited. Through the interpretation of

5 |bid at p. 128
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recent case law and proposed legislation, the argument that aid measures
that conflict with the objectives of the Green Deal should be deemed
incompatible is also provided.

The third and final point of discussion is then to establish what should be
accomplished moving forward. This chapter focuses on the remaining
research questions of what impact the Green Deal has for State aid for
environmental protection and how the changes can be compatible with the
polluter pays principle. The first point of discussion is evaluating the
assessment criteria in light of what the thesis has discussed up to this point.
The arguments this chapter establish are what needs to be broadened in
order to be consistent with the Green Deal and proposes an objective based
approach with climate neutrality as the focus. Another argument provided is
that the focus should shift away from what aid measures contribute towards
the common interest, and instead focus on what aid measures conflict with
the environmental objectives. Furthermore, the broadened compatibility
criteria that the thesis argues for are evaluated in light of the polluter pays
principle. The arguments provided are based on the interpretation of the
polluter pays principle presented earlier in the thesis, and instead focus on
supporting the implementation of the principle not by making pollution
more expensive but rather making less polluting technologies and products
more competitive. Finally, the findings are summarised in the final chapter
where the research questions alongside their developed answers are
presented.

13



2 Evaluation of the EEAG

2.1 Effective State aid

The Commission stated that State aid can, and should, contribute even
further to the European Green Deal, as well as to the EU’s Digital and
Industrial Strategies. In particular, the revision of the energy and
environmental rules will have to facilitate appropriate measures further
promoting a modern, decarbonised, and circular economy, while ensuring
limited distortions of competition and adequate safeguards to the integrity of
the single market.>® In order to properly discuss how to best revise the
guidelines, certain criteria for evaluation must be established for how State
aid should be used. As mentioned in Article 107(3)(c) TFEU the
Commission may consider compatible with the internal market State aid to
facilitate the development of certain economic activities within the
European Union, where such aid does not adversely affect trading
conditions to an extent contrary to the common interest. Furthermore, the
Commission established common assessment principles to ensure that the
aid measures positive impact would outweigh its potential negative effects
on trade and competition.>®

2.1.1 Objective of common interest

The State aid must contribute to a well-defined objective of common
interest according to The Communication on State aid modernisation of 8
May 2012.°7 Putting this criterion in the context of the EEAG, the general
objective of environmental aid is to increase the level of environmental
protection compared to the level that would be achieved in absence of the
aid.%® Furthermore, the primary objective of aid in the energy sector is to
ensure a competitive, sustainable and secure system in a well-functioning
Union energy market.>® While drafting the EEAG the Europe 2020 strategy
had in particular set targets for a resource-efficient, competitive low-carbon
economy. The actual targets set were to reduce greenhouse gas emissions by
20%, raise the share of renewable energy consumption to 20% and increase
energy efficiency by 20% compared to 1990 levels.

The environmental and energy objectives have become significantly more
ambitious since the EEAG were drafted. As a part of the European Green
Deal a number of new ambitious energy targets were set. The main interest
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5" Commission, ‘Fitness Check of the 2012 State aid modernisation package, railways
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being prioritising energy efficiency, while developing a power sector that is
based largely on renewable resources, complemented by rapidly phasing out
coal and decarbonising gas. Additionally, EU’s energy supply needs to be
secure and affordable for consumers and businesses.®® What the revision of
the EEAG should facilitate according to the Green Deal is a cost-effective
transition to climate neutrality by 2050, phasing out of fossil fuels, ensuring
a level-playing field in the internal market and addressing market barriers to
the deployment of clean products. &

The goals were to improve the EU’s energy efficiency by at least 32.5%,
increase renewable energy to 32% of the EU’s final energy consumption by
2030 and reduce greenhouse gas emissions by at least 40% by 2030
compared to 1990.52 This target has since been changed as part of the
European Green Deal to increase the EU’s greenhouse gas emission
reduction to at least 50% and aim towards 55% compared to 1990 levels.%?

2.1.2 Need for State intervention

In order for State aid to be compatible there must be a need for State
intervention, meaning the situation if left to the market is unlikely to
produce an efficient outcome.®* State aid can under certain conditions,
correct market failures and thereby contribute to achieving a common
objective that the market alone cannot. In order to ensure effective State aid,
it is necessary to define the market failures.®® The EEAG states that market
failures related to environmental and energy aid could lead to an inefficient
outcome based on different types of failures, negative and positive
externalities being the main ones.®® Negative externalities mean that the cost
of production borne by the undertakings are lower than the costs borne by
society, meaning that pollution is not adequately priced. Positive
externalities mean that more than just the investor will benefit from the
investment. However, the mere existence of market failures do not justify
State intervention, State aid may only be directed at residual market failures,
meaning market failures that are unaddressed by other policies and
measures.®’ In the case for energy and environmental aid there are plenty of
other policies and measures already in place such as the Emissions Trading
System, carbon taxes, and pollution standards. Therefore, in order for a
State aid measure to be compatible it should effectively target a residual
market failure.%®
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2.1.3 Appropriate instrument

Another compatibility assessment criterion is that the aid has to be an
appropriate instrument to address the policy objective concerned, meaning
the same positive outcome is not achievable through less distortive policy
instruments.®® As mentioned above State aid is not the only policy
instrument available to achieve increased levels of environmental protection
or promoting a well-functioning European energy market. Regulation and
market-based instruments are the most important tools to achieve
environmental and energy objectives, and different measures to remedy the
same market failure may counteract each other.” If a market-based
instrument is put in place a State aid measure may undermine the efficiency
of that mechanism. Another important instrument to keep in mind for
energy and environmental aid is the polluter pays principle. According to
the EEAG respect for the polluter pays principle through legislation ensures
in principle that market failures linked to negative externalities will be
rectified. Because of the polluter pays principle, State aid is not an
appropriate instrument and cannot be granted where the beneficiary could be
held liable for the pollution under existing Union or national law.”* Costs of
pollution are however difficult to quantify, and full implementation of this
principle remains difficult to accomplish which will be discussed further
below.

2.1.4 Incentive effect

Another part of the compatibility assessment is if the State aid measure has
an incentive effect, meaning that the aid changes the behaviour of the
undertaking in a way that would not occur without the aid. This behavioural
change must also increase environmental protection or improve the
functioning of a secure, affordable, and sustainable energy market. Aid
granted to go beyond, or adopt EU standards early, have in principle an
incentive effect.”

2.1.5 Proportionality of the aid

Aid for environment and energy is considered proportionate if the aid
amount is limited to the minimum needed to achieve the aimed objective.”
The minimum amount is determined by establishing a counterfactual
scenario where the aid is not given, meaning the difference between the
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more environmentally friendly behaviour with the aid and the behaviour the
undertaking would carry out in the absence of aid.”

2.1.6 Avoidance of undue negative effects on
competition and trade

For the aid to be compatible the negative effects on competition must be
outweighed by the positive effects on the environment and a well-
functioning energy market.” When assessing the distortion of competition
of environmental aid, the damage to more polluting products and
technologies will not be viewed as an undue distortion of competition.’®
What damage to more polluting firms implies is for example reduced output
or demand for their products or technologies due to the promotion of the
environmentally friendlier alternatives. This is due to the very nature of the
aid being to make the economy greener and therefore the goal of the aid is
to reduce the pollution caused by more polluting undertakings. In order to
reduce the pollution from these undertakings it is necessary to make it less
profitable, either by making the activity more expensive or by making the
less polluting undertakings more competitive. Instead, when assessing
negative effects of environmental aid, the impact on market position and
profit of firms that operate on an environmentally friendly basis, even
without aid, will be considered. The main potentially harmful effect State
aid for environmental and energy objectives could have is to prevent the
market mechanism from delivering an efficient outcome by rewarding the
most efficient and innovative. State aid could in the long run possibly
prevent cleaner, more efficient, and innovative technology by granting aid to
inefficient technologies.”’

2.2 Have the EEAG been effective?

In order to evaluate if the EEAG have been effective the current situation of
the energy and environmental goals must be compared to the situation when
the EEAG were first implemented. As mentioned above the EEAG were
adopted with the Europe 2020 strategy as a backdrop aiming to reduce
greenhouse gas emissions by 20%, raise the share of renewable energy by
20% and improve energy efficiency by 20% compared to 1990 levels in
2020.78 In terms of progress made on these particular objectives the EU has
achieved a net emission reduction of greenhouse gas by 25% compared to
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1990 levels.”™ The share of renewable energy in the final energy
consumption was at 19.7% in 2019, only 0.3% short of the 2020 target.®
The energy efficiency target was 2.6% above the 2020 target in 2019.8
These targets were not the only reason for implementation of the EEAG, but
the State aid modernisation also called three additional objectives. The
objectives were to foster sustainable, and inclusive growth in a competitive
internal market, focus Commission on ex ante scrutiny on cases with the
biggest impact on the internal market while strengthening the cooperation
with Member States in State aid enforcement. Furthermore, the EEAG were
intended to streamline the rules and provide for faster decisions. However,
the EEAG were not the only policy instrument aimed at facilitating progress
towards the 2020 strategy so a better baseline for comparison would be to
look at how spending evolved from the previous 2008 guidelines to the
EEAG. With the introduction of the EEAG there was a +135% change in
spending for State aid for environment and energy with the numbers being
15.8 billion EUR in 2013 compared to 37.3 billion EUR in 2014.%2
Interesting to note is that the number of notified cases for which expenditure
was reported actually decreased from 123 to 121.8% There was however a
significant growth of measures under the general block exemptions going
from 174 in 2013 to 376 active cases in 2018.8* The reason for the big spike
in spending for notified measures was nearly driven by one single measure
for which Germany spent around 130.8 billion EUR between 2014 and 2018
which is 48% of total EU State aid expenditure for environmental and
energy savings.® The changes to the GBER therefore appears to have
facilitated more efficient and streamlined aid measures and the number of
notified measures remains roughly the same.

2.2.1 Arethe guidelines still relevant?

In order to evaluate if the EEAG are still relevant a few questions must be
answered, with the first one being how well the objectives of the EEAG still
correspond to the needs within the EU. As previously mentioned two out of
three of the Europe 2020 strategy targets were met, which were the
backdrop to the intervention, alongside efforts to modernise State aid. The
EEAG also were supposed to respect and prepare the ground for the 2030
framework of, at the time, 40% reductions in greenhouse gas emissions, and

® Commission, ‘Kick-starting the journey towards a climate-neutral Europe by 2050’
(Report) COM(2020) 777 Final
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27% of the final energy consumption coming from renewable energy.®
These 2030 targets has since become more ambitious increasing the
reduction in greenhouse gas emissions from 40% to minimum 50%.8" The
renewable energy target has been increased to at least 32% of final energy
consumption by 2030 and the target for energy efficiency is to improve it by
32.5% by 2030, all this compared to 1990 levels.®8 Therefore, the EEAG are
still relevant in terms of there being environmental protection and energy
saving goals to be achieved. The question if the market failures the EEAG
were intended to target still exist needs to be answered. As mentioned above
the different goals are not all connected to the same market failure, so the
aid measures have to be looked at individually.

2.2.1.1 Aid to energy from renewable sources

The target for the share of renewable energy was increased to be aligned
with more ambitious reduction of greenhouse gas emissions as well as
technological improvements, including costs reductions for investments in
renewable energy.®® The purpose of this target is to encourage development
of technologies for the production of renewable energy as well as providing
certainty for investors. A binding Union target would also leave greater
flexibility for Member States to reach their greenhouse gas reduction
targets. The problem with renewable energy targets as well as legislative
acts to support achievement of renewable energy targets, is that they may
not always result in the most efficient market outcome.® In order to
contribute to the underlying legislative acts such as the Renewable Energy
Directive, State aid could be appropriate. The EEAG were drafted with the
assumption that established renewables would be grid-competitive
sometime between 2020 and 2030 therefore, in order for aid not to become
more distortive than necessary subsidies and exemptions from balancing
responsibilities should be phased out in a degressive way.®! In order to keep
the aid proportional, meaning reduced to the minimum, aid is to be awarded
through market instruments such as auctioning or competitive bidding
processes. In order to ensure more developed technologies not preventing
the entry to the market of new and promising technologies the possibility of
allowing technology specific tenders exist.®? The residual market failure aid
for renewable energy targets is the failure to internalize pollution costs,
namely a negative externality.®® The emissions trading scheme and
environmental taxes attempt to internalize the costs of greenhouse gas
emission but this remains difficult and therefore aid for renewable energy is
an attempt at remedying this market failure.
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The Renewable Energy Directive was recast through Directive 2018/2001
(REDII) with the aim of establishing a common European framework for
the promotion of energy from renewable sources and establishes the relevant
rules for renewable energy support schemes.®* The rules set out for support
schemes in REDII are similar to the EEAG’s approach with a focus on
market-based instruments, while avoiding unnecessary distortion of
electricity markets.® With renewable energy becoming grid competitive
there are two interests that clash, namely the phasing out of subsidies for
renewable energy to ensure a minimum distortion of competition and
addressing the residual market-failure of negative externalities.

2.2.1.2 Aid for energy efficiency measures

Energy efficiency measures were contributing to the common interest of a
higher level of environmental protection by reducing energy consumption
and fuel input.®® Energy efficiency measures also targeted negative
externalities by creating incentives for the reduction of greenhouse gas
emissions. Furthermore, a market-failure linked to energy efficiency
measures is positive externalities, meaning if a building is more energy
efficient the building owner tends to not accrue the benefits but the tenant.
Meaning the tenant gets the benefit of energy savings while the building
owner pays the cost for renovation.®” The State aid under the EEAG was
assumed to have an incentive effect due to the targets of energy-efficiency
falling on the Member State and not the undertaking receiving the aid.*® As
mentioned above progress towards reaching the energy efficiency targets
has been insufficient leaving the distance to reach the 2030 targets bigger
than expected.®® It is also important to note the global pandemic has had on
the 2020 targets, for a significant time output was greatly reduced due to
lockdowns. Therefore, even if certain targets were reached it is unclear if
they would have been given normal circumstance. This has led to the
‘Energy Efficiency First’ principle being adopted.® This principle means
that energy efficiency should be treated as a crucial element and a key
consideration in future investment decision on energy infrastructure in the
Union.
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2.2.1.3 Aid to energy infrastructure

Under the EEAG a modern energy infrastructure is considered a
precondition for a functioning energy market. Aid for energy infrastructure
was considered to be contributing to an objective of common interest on the
ground that it enhances system stability, generation adequacy, integration of
different energy sources and more.®t The market failures concerned were
coordination failures and positive externalities. There still exists a need for
improved energy infrastructure if the 2030 objectives are to be achieved.'%2

2.2.1.4 Aid for generation adequacy

The increased supply of renewable energy meant changing from a very
stable source of power to more numerous and smaller-scale supply, this was
a cause for concern about temporary shortages or black-outs.'% The
objective of system stability is a legitimate concern but aid for generation
adequacy could contradict the objective of phasing out environmentally
harmful subsidies.'®* As part of the Clean Planet for all package the
regulation on the internal market for electricity was recast.’® Article 21 of
this regulation sets out general principles for capacity mechanisms and
Article 22 establishes design principles. Generation adequacy still remains a
legitimate concern.

2.2.1.5 Exemptions from environmetnal taxes or other
charges on electricity consumption

The objective of environmental taxes are to increase the level of
environmental protection by increasing the cost of environmentally harmful
behaviour. In principle environmental taxation should ensure that the costs
to society are reflected.'® The reasoning behind environmental tax
reductions are that some undertakings would be placed at such a competitive
disadvantage that it would not be feasible to introduce the environmental tax
in the first place. Environmental taxes are a way of implementing the
polluter pays principle and any reduction of these taxes would therefore be a
deviation from this basic principle.l%” The EEAG allowed for tax reductions
assuming the beneficiaries paid at least the minimum EU tax rate, set out in
the Energy Tax Directive which is currently also under revision.% So the
goal with tax exemptions for some undertakings, would be that the general
level of environmental taxes were higher. The important interest to balance
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here is that the objective of environmental taxes to discourage
environmentally harmful behaviour should not be undermined.®® The
EEAG established a balancing test to ensure this would be the case by
having the Member States prove that the reductions are well targeted to an
undertaking being mostly affected by a higher tax, and that a higher tax rate
is generally applicable than would be the case without the exemption.*'° The
Clean Planet for all communication further elaborates that taxation is
amongst the most efficient tools for environmental policy.** The
communication also calls for a harmonized approach between the EU and
Member States to avoid relocation risks or harming competition. Therefore,
it is reasonable to assume the revision of the EEAG should take the revision
of the Energy Taxation Directive into account as to not undermine efforts of
internalizing the costs to society.

2.2.2 Conclusion on effectiveness

As mentioned above while good progress has been made to reach the 2020
targets there is more to be done in order to get the projections in line with
the new ambitious 2030 targets as well as the goal of climate neutrality by
2050. The revision is meant to bring the EEAG in coherence with the twin
green and digital transformation of the economy, and should result in a
modernised, simplified, easy to apply and future-prof enabling framework
for public authorities to help reach environmental and energy objectives in a
cost-effective manner, with minimum distortions of competition and trade
within the Union.'? One of the topics under review are the compatibility
criteria for environmental protection to promote the green transition while
effectively controlling distortions of trade and competition. The
Commission suggested that the scope should be widened, by organizing the
rules around broader policy objectives, such as environmental protection,
security of supply and the prevention of relocation risk due to energy related
charges, making scope for further technological and market innovations.**®
The European Green Deal calls for the revision of the EEAG to support a
cost-effective transition to climate neutrality by 2050, and to facilitate the
phasing out of fossil fuels, ensure a level-playing field in the internal market
as well as addressing market barriers for the deployment of clean
products.!4

While it has now been established that the EEAG need to be updated to
align with the 2030 targets, as well as the updated secondary legislation
such as REDII and the revision of the Energy Taxation Directive. The
question of how to balance the interests arise, does the more ambitious
climate targets change how the compatibility assessment should be applied,
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Is simply approving more aid going to be beneficial to society as a whole?
The next chapter looks into the different interests that need to be balanced to
develop a framework for how environmental considerations should be

reflected in State aid policy.
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3 Integration of environmental
considerations into State aid

policy

3.1 Article 11 TFEU

Article 11 TFEU establishes that Environmental protection requirements
must be integrated into the definition and implementation of the Union’s
policies and activities, in particular with a view to promoting sustainable
development. Article 191 further elaborates on what environmental policy
should accomplish. Article 191(1) calls for preservation, protection, and
improvement of the quality of the environment, protection of human health,
rational use of natural resources, and promoting measures to deal with
environmental problems, in particular climate change. Article 191(2)
establishes that policy should be based on the precautionary principle, as
well as the polluter pays principle. As mentioned the EEAG were adopted
on the basis of Article 107(3)(c) of the TFEU which establishes that aid to
facilitate the development of certain economic activities may be compatible
where such aid does not adversely affect trading conditions to an extent
contrary to the common interest. This is not the first time ambitious
environmental and energy policies has been adopted therefore it is important
to look back on how they were altered in the past and how effective it was.
Integration of environmental considerations has been a part of State aid
policy since before the adoption of Article 11 TFEU, dating back to the first
Community framework for environmental aids in 1974.1 There was an
emphasis on the polluter pays principle, which according to the Commission
would ensure that environmental protection and competition is mutually
supportive. Aid for environmental damage would only be allowed
transitionally until full implementation of the principle had been achieved,
which is yet to be accomplished.®

3.2 Balancing test

Avrticle 11 establishes the integration requirement, but this cannot simply
mean that any State aid with an environmental objective is allowed. Simply
finding any State aid measure with an environmental motive compatible
would conflict with numerous other interests such as a competitive market
and the polluter pays principle.*'” This is where balancing comes into play.
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In order to ensure that the negative effects of the aid measure, in terms of
distortions of competition, are outweighed by the positive impact on the
environment, the compatibility assessment is carried out. There needs to be
a clearly defined environmental benefit, the design of the aid must be able to
provide the benefit, and the overall balance must be positive.''® The
balancing between competition and environmental interests is carried out
through the incentive effect as well as the polluter pays principle, an
incentive effect ensures aid is granted only in situations where the
environmental benefit is lost without the aid.*'® The polluter pays principle
can be integrated in three different ways, namely aid that supports the
principle, aid that does not infringe upon it and aid measures that infringe
upon it but are justified.*?’ The first form of integration include aid
measures that target negative externalities, by giving aid to a less polluting
undertaking the competitive balance is upheld between different forms of
production making the less polluting option more attractive. The second
form includes State aid measures that do not infringe upon the principle
include going beyond the EU standard and early adaptation of a future
standard. The reason for this type of aid not infringing on the principle is
because the undertaking only has to pay what EU law calls for.1?! The final
type of aid measures are those that infringe upon the principle but are
justified, such as favourable environmental tax treatment. The reasoning for
allowing this type of aid is that the overall environmental impact is positive,
by reducing taxes for certain undertakings a generally higher environmental
tax, meaning internalization of pollution costs, can be achieved.

The implementation approach was apparent in the previous Guidelines on
State aid for Environmental Protection (EAG), with them stating that full
implementation of the polluter pays principle would lead to correction of the
market failure.'?> The EAG further stated that the polluter pays principle
should be the main rule and State aid should remain a second-best option.
The Commission highlighted two problems with implementing the polluter
pays principle in the EAG.12 The first problem being that the exact cost of
pollution is hard to establish, valued differently among societies, and hard to
give a monetary value such as shorter life expectancy. The actual
internalisation of these costs would also most likely create serious
disturbances in the economy and affect the competitiveness of European
industry.?4
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3.3 The polluter pays principle

As established previously the polluter pays principle is very much a vital
tool in ensuring environmental protection and competition are balanced. But
what exactly is the polluter pays principle and how should it be interpreted?

3.3.1 Background

The polluter pays principle was introduced to the EU as early as in the
Community’s First Environment Action Programme and was added to the
EEC Treaty through the Single European Act in 1987 and is now found as
mentioned in Article 191 (2) TFEU.?® The meaning of the principle is fairly
self-explanatory but it means that the costs of pollution or other
environmental damage, including the costs of restoring the environment
after damage, shall be borne by whoever has caused them, namely the
polluter, and not by taxpayers or the wider community. The main goals with
the principle is to contribute to achieving environmental goals and prevent
distortion of competition by having all polluters be responsible for their
pollution and not just some.*?

The EEAG explain that respect for the polluter pays principle through
environmental legislation ensures in principle that the market failure linked
to negative externalities will be rectified.'?” Furthermore, in the previous
EAG the Commission established that the polluter pays principle can be
implemented either by setting mandatory environmental standards or
through market-based instruments. Some of the market-based instruments
may involve the granting of State aid to all or some of the undertakings
which are subject to them.'?® There are however a few questions regarding
the principle such as who is the polluter and what costs should the polluter
be liable for?

3.3.2 The different criteria

The EEAG define ‘polluter’ as someone who directly or indirectly damages
the environment or creates conditions leading to such damage.*?® This
seems straightforward, but it can be hard to determine in some cases. For
example, in terms of traffic pollution, is it the driver, car manufacturer,
producer or distributor of fuel who should be regarded as polluter or
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everyone combined?**® The Commission provided some guidance as to how
the principle should be interpreted in a communication to the Council.**

In this communication the Commission stated that identifying a polluter can
prove to be impossible or too difficult. This with a particular view of cases
where pollution arises from several actors or causes. In these cases, cost
should be internalized in the best way from an administrative and economic
point of view, which makes the most effective contribution to environmental
protection.'3? This means that the charge should be focused on the point of
the pollution chain where the number of contributors are the lowest, where
the most effective environmental protection is achieved and where distortion
of competition is avoided.

The implementation instruments available were mostly environmental
standards as well as through charges. The standards were so called
environmental quality standards, which state the level of pollution to not be
exceeded, the standards could be used for both products and processes.*
The Commission stressed the need to have the principle harmonized at an
EU level to keep the distortion of competition between Member States at a
minimum.®** The Commission also established exceptions to the polluter
pays principle, as well as aid measures that were compatible with it. In cases
where an immediate internalization of costs would lead to great social costs
it could be necessary to allow time for polluters to adapt or grant aid for a
limited time.*® Aid measures granted to promote development of less
polluting products and processes was not seen as contrary to the polluter
pays principle. Furthermore, financing designed to compensate for heavy
costs some polluters would have to face in order to achieve an exceptional
degree of environmental protection was also not seen as contrary.'3 While it
has now been established that the polluter pays principle should be the first
choice over environmental State aid this begs the question of what the
principle actually entails in a practical sense.
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3.3.3 Historical representation in the guidelines

In 1994 the first separate Guidelines on Environmental aid were adopted.**’
The goal with these first guidelines confirmed the need to implement the
polluter pays principle but acknowledged that the traditional approach had
not been enough.!*® The 1994 Guidelines covered aid measures for the
implementation of new standards, aid to encourage efforts to go beyond
mandatory standards, and aid granted in the absence of mandatory
standards.*® The guidelines also covered aid measures which were aimed at
finding solutions to environmental problems such as less polluting
technology.**° There were also aid measures to alleviate the financial burden
a sudden internalisation of costs would imply for some undertakings in the
form of operating aid and tax reductions.** The 1994 Guidelines were an
attempt to balance competition interests with environmental policy because
State aid was being used to further promote environmental protection. The
guidelines simply intended to ensure that the State aid was transparent and
consistent so that the negative effects on competition would be outweighed
by the positive environmental benefits.14?

The 2001 Guidelines'*® also had a strong focus on the implementation of the
polluter pays principle. The 2001 Guidelines also saw the addition of energy
saving measures and the use of renewable energy as action to protect the
environment.#* The 2001 Guidelines also shed light on the fact that some
forms of aid would counter the objectives of sustainable development by
artificially reducing the cost and thereby hiding the cost of environmental
protection to consumers.*> Mirroring the 1994 Guidelines the 2001
Guidelines established once more that State aid represent a temporary
second-best solution to the polluter pays principle.}*® The 2001 Guidelines
established that aid granted to ensure compliance with new or existing
standards were no longer compatible with the internal market, stating that
prices had to accurately reflect costs.**

The 2008 EAG were adopted in the light of the Energy Policy for Europe
aiming to increase the security of supply, ensure competitiveness of the
European economy, ensure energy was affordable for consumers, promote
environmental sustainability and combat climate change.'*® The EAG also
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had the goal of contributing to the realization of the 2020 targets, meaning
20% reduction of greenhouse gas emissions, 20% energy consumption from
renewables as well as the 20% energy efficiency target.1° Like prior State
aid policy on environmental protection the EAG had a focus on the
implementation of the polluter pays principle. The primary objective of
State aid in the field of environmental protection, according to EAG, were to
ensure a higher level of environmental protection than would occur without
the aid, overall balance should be positive taking account of the polluter
pays principle.® Here we see the focus on incentive effect with the
requirement that the aid leads to a higher level of environmental protection
than the counterfactual scenario where no aid is granted. The balancing
between positive effects on the environment and negative effect on
distortion of competition saw the criteria of taking the polluter pays
principle into account. The EAG also stated that although there were limits
to the application of the polluter pays principle, this should not prevent
Member States from reducing negative externalities beyond Community
standard to the greatest extent possible.’®* The EAG presented two ways of
using State aid to achieve a higher level of environmental protection the first
one being positive individual incentives to reduce pollution and negative
impacts on the environment, and the second one being positive incentives to
introduce national environmental regulation going beyond Community
standards.*® The first method would be to grant aid to an undertaking for it
to change its current behaviour to a less polluting one. Meaning the
reduction of pollution would not occur without the aid. The second method
was to introduce national wide standards, these standards would affect some
undertakings more than others and therefore reducing their competitiveness.
In order to keep these undertakings competitive State aid could be seen as
necessary, as long as the standards went beyond what was required at a
community level.

The EAG gave some clarity as to why it was hard to fully implement the
polluter pays principle and why State aid was considered appropriate in
some cases. There were two reasons for why it was hard to internalize the
costs of pollution, first one being the actual cost was hard to establish. It
was technically complicated to calculate the extra costs for all types of
production, different producers have different pollution. The valuation of
the cost could change among individuals, societies, impact on future
generations. Some costs such as reduced life expectancy or environmental
damage were also hard to express in monetary value.'>® Second reason was
even if the true cost could be calculated an abrupt introduction of this cost
would greatly disturb the economy, leading to a more gradual internalization
being more reasonable.*>*
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The 2014 EEAG however seemed to not have a big emphasis on the polluter
pays principle, they do however contain a definition of the principle.
Furthermore, the EEAG mention that respect for the principle through
environmental legislation ensures in principle that the market failure linked
to negative externalities will be rectified. State aid is not to be regarded as
an appropriate instrument if the aid beneficiary could be held liable for
pollution under existing Union or national law.** The European Green Deal
has placed further emphasis on the use of State aid for environmental
protection and energy. Increasing the role of State aid in the implementation
of the European Green Deal implies that the polluter pays principle is
receding in importance.'*® However, from a global perspective it could also
be seen as if the EU is recognizing its responsibility to pay for the costs of
tackling climate change, meaning it is not a shift away from the principle
but rather an imperfect application of it on an international scale.®’

3.3.4 The polluter pays principle’s role in State
aid law

While the polluter pays principle is apparent in legislation its
implementation remains difficult because neither the polluter nor the costs
the polluter should bear are defined in the principle itself.1*® The role of the
polluter pays principle was highlighted in the GEMO case by Advocate
General Jacobs.?>® According to the opinion the Commission uses the
polluter pays principle for two distinct purposes, namely to determine
whether a measure constitutes State aid within the meaning of Article
107(1)(b) TFEU, and to decide whether a given aid may be declared
compatible with the treaty under Article 107(3) TFEU. The polluter pays
principle provides guidance in each case on who bears responsibility for the
costs and a State aid measure that alleviates the costs constitutes aid within
the meaning of Article 107(1)(b) TFEU.'®° As mentioned previously this
means State aid will only be accepted if it is justified by the need to apply
more stringent environmental protection standards than current EU law
requires, if there are no Union standards, and the aid is likely to increase the
level of protection resulting from the beneficiaries activities.'®* The polluter
pays principle in turn ensures that there is an incentive effect to the aid,
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meaning the environmental protection is a direct result of the aid being
awarded.

3.4 Hinkley Point C*®?

A recent judgement from the CJEU has had some important implications on
the role State aid can play in delivering the European Green Deal, namely
the case Hinkley Point C. The judgement sheds light on the “common
interest” criteria of the common assessment principles. Furthermore, the
judgement also sheds light on what impact the consideration of
environmental protection has when balancing the positive and negative
effects of the aid.

3.4.1 Background to the case

In October 2013, the United Kingdom of Great Britain and Northern Ireland
notified three aid measures for a nuclear power station, namely Hinkley
Point C.1% The first measure was to ensure price stability for electricity
sales during the operational phase, second measure was compensation if the
plant were to be shut down due to political reasons, and the third measure
was a credit guarantee.'®* The aid was found to be compatible with the
internal market by the Commission on the grounds of Article 107(3)(c)
TFEU.16°

The Republic of Austria brought an action for annulment of the decision
stating that the promotion of nuclear energy does not constitute an objective
of common interest.'®® The CJEU found that there were two conditions to
Article 107(3)(c) TFEU, first one being that the aid must be intended to
facilitate the development of certain economic activities or of certain
economic areas, and the second condition being that the aid must not
adversely affect trading conditions to an extent contrary to the common
interest.®” Even if the Commission has in Communications and in practice
called for Member States to demonstrate that aid under 107(3)(c) TFEU
contributes to an objective of common interest, the Commission does not
have the power to reduce the scope of a treaty.®8

The Republic of Austria had further claimed that granting State aid for
nuclear energy was against the principle of protection of the environment,
the precautionary principle, the polluter pays principle and the principle of
sustainability.'®® In regard to this the CJEU stated that State aid which

162 Case C-594/18 P Austria v Commission EU:C:2020:742.
163 |bid para 2

164 |bid para 3

165 |bid para 5

166 |bid para 15

167 |bid para 19

168 |hid para 24

169 |bid para 34

31



contravenes provisions or general principles of EU law cannot be declared
compatible with the internal market.1’® The CJEU stated that on the grounds
of security of energy supply and the choice of energy being a matter left to
the Member States there was no conflict between the principles and the
granted aid in this case.!’?

The second grounds of appeal were that the measure could not be
considered compatible with the market failure due to there not being a
market failure.!’? The CJEU confirmed that the existence of a market failure
was not an essential condition and in the case at hand the generation
capacity would not be delivered without the granting of State aid.'"

Austria had further argued on its first part of the third ground of appeal that
the Commission should have considered whether and to what extent there
were other more proportionate means of covering electricity needs.’

The CJEU founds in regard to this argument that the intermittent nature of
many renewable technologies did not allow them to be a suitable alternative
to a baseload technology such as nuclear energy.”™ Furthermore in the light
that it is the United Kingdom’s right to determine its own energy mix and
to maintain nuclear energy as a source in that mix, the decision to maintain
nuclear energy in the supply structure could not be considered to be
disproportionate.t’®

In the second part of the third ground of appeal Austria criticized the
Commission and the General Court for having disregarded the effect of the
decision as a precedent, by limiting the examination of proportionality
solely to distortions of competition and adverse effects on trade.!’” The
CJEU confirmed the General Courts decision in this regard and stated that
the examination cannot be based on speculation as to the precedent effect of
the decision. The examination of proportionality is according to the CJEU
correctly limited solely to the distortions of competition and adverse effects
on trade caused by those measures according to Article 107(3)(c) TFEU.1™

In the fourth ground of appeal Austria had argued that the Commission and
the General Court had failed to weigh the positive effects against their
negative effects.}’® The argument was that the balancing exercise was
carried out inadequately by not taking into consideration the cost of
treatment and storage of nuclear waste, therefore failing to take the negative
impacts on the environment into account.*®® The CJEU found that the
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General Court had not erred in its assessment of whether or not the
balancing exercise had been performed adequately.®! The General Court
had stated that when identifying the negative effects of the measures, the
Commission did not have to take into account the extent to which those
measures were detrimental to the implementation of the principle of
protection of the environment, applying equally to the precautionary
principle, the polluter pays principle and the principle of sustainability.'82
The reason the Commission was not obliged to take these principles into
consideration was that the aid measure at hand were not specifically
intended to give effect to those principles.'® The examination of negative
effects on the aid is limited specifically to the effect on the internal
market.'®* In its decision the General Court refers to Article 26(2) TFEU
stating that the internal market ‘shall comprise an area without internal
frontiers in which the free movement of goods, persons, services and capital
is ensured in accordance with the provisions of the Treaties’.*8® This in turn
confirms that an aid measure being detrimental to the polluter pays principle
does not have to be considered when balancing the positive and negative
effects of the aid.

3.4.2 Implications on State aid for
environmental protection

Hinkley Point C has prompted a need to rethink the Commissions approach
to Article 107(3)(c) TFEU, most notably in the balancing exercise as well as
the common assessment principles.'® As mentioned previously in this thesis
in order to deem State aid measures compatible they had been assessed
under certain compatibility criteria. This had granted the Commission a
substantial amount of power in determining what an objective of common
interest was.'®’ The existence of a market failure was also an important part
of the assessment principles, stating that State aid could improve the
functioning of markets in light of these failures.*® While the existence of a
market failure was not essential even before Hinkley Point C this judgement
further confirms it.'8 The judgement does however imply that the
Commission can no longer require aid under 107(3)(c) to demonstrate a
contribution to a common interest. The common interest criteria can then
only be considered by the Commission when weighing the negative effects
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on competition.®® This is important for the revision of the EEAG, and it is
now up to the Member States to determine which economic activities are
subject to Article 107(3)(c) and up to the Commission to determine if this
adversely affects trading conditions to an extent contrary to that common
interest. 1%

The judgement has also established a new balance between State aid and
environmental protection as well as given clarity as to how the integration
of Article 11 TFEU should be handled.®? When the State aid is intended to
facilitate development of an economic activity in accordance with Article
107(3)(c) the Commission has a positive obligation to ensure this aid does
not infringe rules of EU law on the environment.!*? In the case that the aid
infringes on the rules of EU law on the environment the Commission is
obliged to declare the aid incompatible with the internal market without any
other form of examination. The precedence here entails that if a State aid
measure is found to pass the test of not infringing upon EU environmental
law then the second part of the test, balancing the positive and negative
effects, only considers the negative effects on competition and trade
between Member States.'* State aid with negative environmental effects
can of course also have a negative effect on competition, for example State
aid for fossil fuel might reduce import of green energy and thereby
impacting the balancing test.'*> The effect of this precedence could be that
State aid notifications must show compliance with EU environmental law
but also aid in phasing out environmentally harmful subsidies.!*® Which is
an objective of the European Green Deal.'®” The need for phasing out
environmentally harmful subsidies has long since been a part of EU
policy.1%

3.5 European Climate Law

The European Climate Law could have some interesting implications on
State aid for environmental protection and energy. The European Climate
Law enshrines the EU 2050 climate-neutrality objective in legislation,
thereby enhancing certainty and confidence on the EU’s commitment as
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well as transparency and accountability.'®® The Climate Law originally
stated that the increase of the greenhouse gas emission reduction target for
2030 would be between 50 and 55% compared to 1990 levels and has since
been amended to at least 55% reduction as that is both feasible and
beneficial 2%

The legal basis for the Climate Law is Article 192(1) TFEU stating that The
European Parliament and the Council, acting in accordance with the
ordinary legislative procedure and after consulting the Economic and Social
Committee and the Committee of the Regions, shall decide what action is to
be taken by the Union in order to achieve the objectives referred to in
Article 191.2%! The co-legislators came to a provisional agreement on the
European Climate Law which in addition to the 2050 climate neutrality
target strengthened the European framework for climate action.?%

It follows from the agreement that the polluter pays principle is being
brought back into focus. The agreement states that the Union’s and the
Member States’ climate action aims should be guided by the precautionary
and polluter pays principles and should also take into account the ‘energy
efficiency first’ principle of the Energy Union and the ‘do no harm’
principle of the European Green Deal.?%® The European Climate Law further
states that the Union-wide 2050 climate-neutrality objective should be
pursued by all Member States collectively, and that the Member States, the
European Parliament, the Council and the Commission should take the
necessary measures to enable its achievement.?®* The Commission is also
required to assess how the Union legislation implementing the Union’s 2030
target would need to be amended in order to enable the achievement of the
new 55% target.?®® The European Climate Law places the legal obligation
on the Commission to not only eliminate Union measures inconsistent with
the legally binding target for climate neutrality, but they also need to take
necessary measures to ensure climate neutrality is attained. In light of this a
framework for State aid that authorises aid measures inconsistent with
climate neutrality may be contrary to the European Climate Law.?%

3.6 What should State aid control protect?

This chapter has thus far highlighted the balancing between the positive
contribution to the facilitation of an objective pursued by a Member State
and the negative effects on competition. In order to get a clear vision for
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what it is State aid for environmental protection and energy should
accomplish there is a need to consider what kind of distortions State aid
should prevent.

As Hinkley Point C pointed out the Commission does enjoy a great deal of
power when determining what aid is compatible, but they may not reduce
the scope of a treaty.?°” Therefore, in order to properly discuss what the
EEAG could provide for environmental protection and energy, it is
important to understand why and how Article 107(3)(c) permits aid only on
the condition that it does not adversely affect trading conditions to an extent
contrary to the common interest.

In order for State aid to be compatible there are four conditions that are
apparent from Article 107(3)(c) TFEU. The State aid must support a public
policy objective, meaning an objective pursued by a Member State.
Furthermore, the measure must generate benefits or positive effects, as well
as the negative effects should not outweigh the positive effects. Lastly, one
or more Member States may be adversely affected as long as trade is not
excessively distorted.?%® There is however no guidance from either the
Commission or EU courts on how distortive or acceptable magnitude of
negative effects before State aid would be deemed incompatible, aside from
the requirement that the effects of the aid must be proportional ?%® As
mentioned the Commission did however in the EEAG state that, the
negative effects of the aid must be sufficiently limited, so that the overall
balance is positive.?° The EEAG also state that in principle, an aid measure
and the context in which it is applied need to be analysed to identify the
extent to which it can be deemed distortive.?!* There are however situations
where the negative effects manifestly outweigh any positive effects.?'?

The EEAG provide two examples of this, first one being where the State aid
would exceed maximum aid intensities established by the Commission, and
the second one being where the aid merely leads to a change in location
without improving the existing level of environmental protection.?!3

A review of the Commissions Guidelines came to the conclusion that the
Commission does not precisely explain how they measure or calculate the
positive and negative effects, and it is in reality not a balancing weighing of
positives and negatives, but rather a check if the negatives are limited and
whether there are no manifest negative effects.?**
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Two questions arise from this conclusion, namely if there should be a true
balancing exercise and if not, what distortions should be prevented??%®

A true balancing exercise would imply to perform a cost-benefit analysis of
every aid measure, which would not only be hard to quantify in terms of
how to quantify benefits for one country and negative effects for the
other.?%® Even if possible, this approach would also not be efficient which
leaves the second question to be answered.

It is important to note that by definition aid that may be exempted under
Article 107(3)(c) TFEU is already found to be distortive by being classified
as State aid under Article 107(1). This means that State aid may be
distortive, but the distortion must not be excessive.?’ One argument for
change is that the Commission should expand upon the list of manifest
negative effects and that the primary criterion should be to simply limit the
negative effects to the minimal amount.?*® This approach would be
consistent with the principle of proportionality which implies that a measure
is proportional when it can achieve its objectives with the minimum possible
negative effects.?!® This approach could be beneficial to the revision of the
EEAG, given that the Commission cannot prohibit an aid measure that
fulfils the first requirement of Article 107(3)(c) TFEU, meaning the aid
facilitates the development of certain economic activities or of certain
economic areas. By expanding upon manifest negative effects and keeping
negative effects limited the Commission could ensure that the development
of these activities are achieved at the minimum possible distortion.??

3.7 Conclusion on integration

This chapter has discussed to what extent environmental considerations has
been integrated into State aid law in the past, as well as some recent
developments that have implications on future integration requirements. An
important consideration for the discussion on the role of State aid for
environmental goals is that EU State aid regulations were not established to
protect the environment and do not have environmental objectives.??!
Article 3(3) TFEU states that The Union shall establish an internal market.
It shall work for the sustainable development of Europe based on balanced
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economic growth and price stability, a highly competitive social market
economy, aiming at full employment and social progress, and a high level of
protection and improvement of the quality of the environment. Based on this
article it is apparent that a highly competitive social market economy and
high level of protection and improvement of the quality of the environment
are both objectives with equal legal status. This means that in the case of
conflict between these objectives the Union’s authorities will seek
agreement between the objectives and implement them as far as possible.
Just as it is true that State aid rules do not include any environmental
objectives, the TFEU’s environmental provisions do no incorporate
objectives around a competitive economy. The link between competition
rules, meaning State aid rules, and environmental protection objectives, as
mentioned above, is the polluter pays principle in Article 191(2) TFEU and
the integration clause in Article 11 TFEU.?%

222

Recent case law from the CJEU has further explained how environmental
considerations should be integrated into State aid as shown above. How
integration should be handled has been under much debate and the case law
has evolved in the past years. With the important British Aggregates case
mentioned above where certain aggregates, that were deemed to be
environmentally friendly had been excluded from the scope of an imposed
levy. The CJEU pointed out that the Commission did have to take into
account the environmental protection requirements in Article 6 EC (Article
11 TFEU) when assessing a measure. The integration of environmental
objectives could however not justify the exclusion of selective measures
from qualifying as State aid, but instead they may have been useful when
assessing the compatibility of the aid measure. 2%

The case Castelou Energia v Commission,?%® was another important case in
the interpretation of the integration requirement. The case further stated
environmental considerations were useful when assessing the compatibility
of the aid, and the polluter pays principle should especially be taken into
account.??® The court however narrowed the interpretation to only taking
into account aid measures with environmental goals, stating that when
assessing an aid measure which does not pursue an environmental objective,
the Commission is not required to take account of environmental rules.
Stating the reason for this being that aid which has harmful effects on the
environment does not, by that fact alone, adversely affect the establishment
of the internal market.??” This interpretation garnered criticism for being too
narrow as well as not having appropriate ground in TFEU.?%8
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The case Hinkley Point C which was covered in this chapter established a
new balance between State aid and environmental protection. The case has
established that the integration obligation of Article 11 TFEU requires that
when the Commission assess whether State aid is intended to facilitate the
development of an economic activity in accordance with Article 107(3)(c)
TFEU, to check that the activity does not infringe rules of EU law on the
environment.??® Furthermore, if the Commission finds that the measure
infringes on any of the EU environmental rules the Commission is obliged
to declare the measure incompatible without any other form of
examination.?*® This means that if the measure infringes upon EU
environmental rules, there is no room for balancing whatsoever through a
proportionality analysis, justification or weighing the positives versus the
negatives.?! As for the second stage of the test this only examines negative
effects on the State aid on competition and trade between Member States,
not any negative environmental side effects that fall outside the scope of the
first test.?®2 Finally, this precedence together with the European Climate
Law, which turns the 2050 target of climate neutrality into a legally binding
target, could imply that if an aid measure is inconsistent with climate
neutrality by 2050 that this is contrary to the Climate Law.?* This then
raises the question of how the revision of the EEAG should contribute to the
European Green Deal.
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4 Integration and the EEAG

This thesis has in the second chapter discussed the need for change to the
EEAG to reflect the more ambitious environmental objectives and in the
third discussed how environmental considerations can be integrated into
State aid policy. The EEAG are as mentioned above not binding upon the
Member States but onto the Commission and are a useful tool for the
Member States to apply when designing national State aid policies. This
chapter will look to the European Green Deal and back to the second
chapter of this paper to see where change is needed. Furthermore, this
chapter will discuss what the integration obligation implies for the EEAG
and how State aid policy best contributes to environmental objectives.

4.1 How Integration has been done

As has been shown previously the polluter pays principle is the first choice
for environmental protection and is used as the guiding principle for
environmental and energy aid. Looking to the polluter pays principle as a
guiding principle three types of aid can be identified, aid that supports its
integration, aid measures that do not infringe upon it and aid which infringes
upon the principle but can be justified.?** The aid measures that support the
integration of the principle are for example aid measures that level the
competitive playing field between forms of production with varying levels
of pollution. Some of the aid measures do not necessarily infringe upon the
principle such as aid for environmental studies or when the aid enables an
undertaking to beyond Union standard. Going beyond Union standards does
not infringe upon the principle because the polluter is not liable to pay for
this pollution under national or Union standards.?* The important factor
here is that where the polluter is complying with all obligations under EU
law there is no infringement of the polluter pays principle.

Some aid types under the EEAG are technically an infringement of the
polluter pays principle, for example exemptions from environmental taxes.
These infringements have been justified on the basis that the overall level of
environmental protection is greater due to the aid, even if some undertakings
receive a favourable tax treatment.?%

The polluter pays principle has thus been the golden standard for
environmental protection and a competitive market. Does the Green Deal
Investment plan then mean that there is a shift in focus away from the
principle or is it possible that State aid’s primary focus should be the
implementation of the polluter pays principle?
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There are two possible readings of the polluter pays principle, a narrow and
a broad reading. The narrow reading simply means that the undertakings
should pay the full costs of its pollution imposed by the current legal
framework.?®” The broad reading is a guiding principle for the legislator.

As the EEAG establish, respect for the polluter pays principle through
environmental legislation ensures in principle that the market failure linked
to negative externalities will be rectified. Consequently, this implies that
State aid aimed at resolving market failures in the form of negative
externalities supports the implementation of the polluter pays principle.
The aid measures that fall under this category in the EEAG are for example
aid to renewable energy to ensure competitive balance with more polluting
forms of energy production and energy efficiency measures.?*®

Aid that does not infringe upon the principle under the EEAG are for
example going beyond Union standards or improving environmental
protection in the absence of Union standards.?® The aid amount is limited to
the amount necessary to achieve the higher level of environmental
protection. By limiting the aid amount to the minimum necessary the
undertaking is paying for everything it is liable for under Union law and
therefore anything above that is not infringing upon the polluter pays
principle. The final aid measure is one that infringes upon the polluter pays
principle but is justified by the importance of the system.?*° One of these
examples are aid in the form of tax exemptions or reductions. This type of
aid measure is justified on the basis that the aid would be an indirect
contribution to a higher level of environmental protection.?*! Furthermore, a
tax reduction would only be considered not to undermine the general
objective pursued if it is well targeted and that a generally higher tax rate is
generally applicable than would be the case without the exemption.?4

In light of this the Commission has still stated that State aid can and should
contribute further to the European Green Deal, what exactly could change
for this to be the case? Should the polluter pays principle be set aside or is
there room for further integration of the principle? In order to answer these
questions, the purpose of the polluter pays principle needs to be
investigated, is the ideal scenario that the polluter simply pays for its
pollution while continuing to pollute or is there something else to the
principle?

The main functioning of the polluter pays principle is to internalize the
social cost borne by public authorities for pollution prevention and
control.?*® This function of the principle has garnered some criticism due to
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the fact that it in a way grants the polluter a right to pollute. However, there
is a preventative function to the principle, stating that the adoption of
pollution control measures, and particularly charges related to these, should
encourage the polluter to take the necessary measures to reduce the
pollution he is causing as cheaply as possible.?** The preventative aspect of
the principle implies that the true aim is to encourage polluters to reduce
emissions instead of being content with paying charges.?*®

4.2 The EEAG and the Green Deal

The Commission has proposed a review of the compatibility criteria for
environmental protection, suggesting that it should be widened to promote
the green transition while effectively controlling distortions of trade and
competition.?*® The Commission proposed organizing the rules around
broader policy objectives, such as environmental protection, climate
neutrality, security of supply, reduced risk of carbon leakage, and other
Green Deal objectives.?*’

The EEAG has as mentioned above set out common assessment principles
which play a part in determining compatibility?*®. These criteria are the
following:

(@) A contribution to a well-defined objective of common interest.

(b) Need for State intervention, for example by remedying a well-
defined market failure.

(c) State aid must be the appropriate instrument.

(d) There has to be an incentive effect, meaning that the aid changes the
behaviour of the undertaking which leads to a higher level of
environmental protection.

(e) Aid is kept to the minimal amount needed to achieve the
environmental protection.

(f) Adverse effects on trade and competition must be sufficiently
limited so that the overall balance is positive.

(9) The aid measure must be transparent.

As shown the CJEU has ruled that Member States are no longer required to
demonstrate that the aid measure is targeting a “well-defined common
interest”.?*® This means that it is up to the Member States to determine
which “economic activities” are subject to Article 107(3)(c) TFEU, and up
to the Commission to find out if it adversely affects trading conditions to an
extent contrary to the common interest.?>® The Commission has however,
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clarified that when exercising the control on State aid they do not prescribe
which common objectives it has to pursue.?! The role of the Commission is
to verify whether the objective chosen by the Member State is a genuine one
and then weigh the positive effects of the measure to reach this common
objective against the negative impact on trade and competition.
Furthermore, State aid rules should only indicate in general terms, which
objectives of common interest are normally considered as acceptable in
view of the EU priorities.?>? It remains to be seen what the impact of
Hinkley Point C will have on the common interest criteria, nevertheless it
could be useful to provide guidance on which economic activities could
outweigh negative effects on competition. Therefore, there could still be a
place for common interest objectives in the EEAG but not as an absolute
requirement, rather more in line with the market-failure criterion where it is
not an essential requirement but still useful to determine compatibility.

How should the definition of common interest be in the revised EEAG?
Under the 2014 EEAG general objective of State aid for environmental
protection is to increase the level environmental protection compared to
what it would be without the aid. Aid measures in line with the Europe 2020
Strategy were particularly important. For aid to the energy sector the
objectives pursued were to ensure a competitive, sustainable, and secure
energy system in a well-functioning Union energy market.?3
Demonstrating that the aid was in line with the common interest objectives
could be done by comparing the amount of greenhouse gases or pollutants
that would not be emitted due to the aid. Highlighting the difference
between the level of environmental protection under existing Union
standards compared to that the aid would achieve, and in the case of early
adaption to future Union standards the reduction of pollution starting at an
earlier date could be demonstrated.?> This is how the general compatibility
conditions apply the objective of common interest criterion and there are
some specifications for certain aid measures.

The revision of the EEAG should keep a generally broad and objective
based common interest criterion. The objectives of aid for environmental
protection need to reflect the ambitions introduced by the European Green
Deal with climate neutrality being the focus. The general objective for
environmental aid is to increase the level of environmental protection
compared to the level that would be achieved in the absence of the aid. The
EEAG also define ‘environmental protection’ as any action designed to
remedy or prevent damage to physical surroundings or natural resources by
a beneficiary’s own activities, to reduce the risk of such damage or to lead
to a more efficient use of natural resources, including energy-saving
measures and the use of renewable sources of energy.?>
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Given the Hinkley Point C judgement instead of having a contribution to a
common interest be a requirement in the compatibility assessment the
Commission should instead ensure that the proposed measure is in line with
EU law on environment and climate. This approach would ensure any aid
measure that undermines reaching the Union’s climate targets is rejected
and aid measures that contribute to the 2030 targets as well as the 2050
target of climate neutrality, enshrined in the climate law are considered
compatible.?>® The guidelines could contain technical guidance on what
activities under the first condition of Article 107(3)(c) TFEU are compliant
with the targets as well, which would increase legal certainty which is one
of the underlying goals with the common interest objective.?®’ The EU
taxonomy directive also establish a list of environmentally sustainable
economic activities. This directive also lays down an ‘exhaustive list’ of
environmental objectives which are, climate change mitigation; climate
change adaptation; the sustainable use and protection of water and marine
resources; the transition to a circular economy; pollution prevention and
control; and the protection and restoration of biodiversity and ecosystems. 2%
Other than providing this exhaustive list of environmental protection
objectives, the directive also provides how these objectives can be pursued
through investment. For example, an economic activity that pursues the
environmental objective of climate change mitigation should contribute
substantially to the stabilisation of greenhouse gas emissions by avoiding or
reducing them or by enhancing greenhouse gas removals. The revised
EEAG need to refer to the taxonomy directive in order to ensure that the
environmental objectives pursued are in line with the goal of climate
neutrality.

In conclusion while contribution to a common interest cannot be a
mandatory requirement according to the CJEU, there is still room for it in
the EEAG. By instead having Member States show that the proposed aid
measure is in line with the proposed climate law, which enshrines the
climate objectives in legislation. Legal certainty could be provided by
having the Commission provide technical guidance of which aid measures
would be in line with these targets. The Commission has already suggested
what the scope of the revised EEAG should be focused on broader policy
objectives, such as environmental protection, which would include climate
neutrality and other Green Deal objectives, security of supply, prevention of
carbon leakage due to increased energy related charges and making scope
for technological and market innovations.

The next compatibility criterion is showing a need for State intervention, for
example through the existence of a well-defined market failure.
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As the CJEU stated in Hinkley Point C, even though the Commission may
consider it necessary in the context of Article 107(3)(c) TFEU to examine
whether the planned aid enables a market failure to be remedied when
determining whether that aid is compatible with the internal market, the
existence of such a failure nevertheless does not constitute a condition for
declaring aid to be compatible with the internal market under that
provision.?*® They did however, confirm the General Courts viewpoint that
it may be a relevant factor for declaring State aid compatible, just that the
absence of a market failure does not mean that the conditions laid down in
Article 107(3)(c) TFEU are not satisfied.?%° This has however been the case
even prior to the 2014 EEAG and the Commission has stated that State aid
can help promote sustainable development among other things irrespective
of the correction of market failures.?!

The current EEAG assess the need for State intervention through the
presence of market failures. State aid measures can, under certain
conditions, correct market failures and thereby contribute towards achieving
the common objective to the extent that the market on its own fails to
deliver an efficient outcome. Furthermore, State aid should be targeted
towards situations where aid can bring a material improvement that the
market alone cannot deliver.2®2 One clear example of a market failure is the
failure to internalize costs of greenhouse gas emissions. While carbon taxes
and the EU ETS attempt to internalize them, it is not fully achieved and
therefore, unless the Commission has evidence of the contrary there is a
presumption that a residual market failure remains.?®® To add to this the
EEAG also state that through the setting of ambitious climate change and
energy sustainability targets, several Union legislative acts already support
these.?®* However, the implementation of this legislation does not always
result in the most efficient market outcome and therefore State aid may be
used to contribute to the achievement of the Union objectives. This is the
case with the Clean Energy Package, Union legislation have been adopted
for renewable energy,® energy efficiency,?®® energy performance of
buildings,?®” and more. The Commission has also stated that there is a need
for more flexibility for most of the aid measures under the scope of the
EEAG.%8 In order to effectively contribute to the delivery of the European
Green Deal, the presumption of a residual market failure should remain and
state that this can be remedied through environmental aid.

259 Hinkley Point C case para 66

260 |bid para 67

261 Supra note 30 para 10

262 EEAG para 35

263 EEAG para 115

264 EEAG para 107

265 Directive (EU) 2018/2001 of the European Parliament and of the Council of 11
December 2018 on the promotion of the use of energy from renewable sources

266 Directive (EU) 2018/2002 of the European Parliament and of the Council of 11
December 2018 amending Directive 2012/27/EU on energy efficiency

267 Directive (EU) 2018/844 of the European Parliament and of the Council of 30 May 2018
amending Directive 2010/31/EU on the energy performance of buildings and Directive
2012/27/EU on energy efficiency

268 Supra note 47 p. 14

45



The third compatibility criteria is the appropriateness of the aid, meaning
there are no better policy instruments to address the objective of common
interest.?®® The main reason behind this compatibility criterion is to ensure
the least distortive instrument is used to accomplish the environmental
objective.?’® This criterion is necessary to ensure distortion of competition is
kept to a minimum and allowing an aid measure when there already are
policy instruments in place could undermine the other instruments.
Something to highlight when assessing appropriateness is the form of the
aid measure, meaning direct grants, repayable advances, etc.?’* The
Commission called into question if and to what extent a distinction between
operating and investment aid is still justified and to what extent rules should
be aligned.?’? The general idea behind operating aid is that it should only be
exceptionally exempted under Article 107(3)(c) TFEU since it calls for the
development of economic activities.?” In the Hinkley Point C judgement
Austria had argued that operating aid would be incompatible with the
internal market on this basis.?” In the judgement it was held that operating
aid cannot, in principle, satisfy the conditions for application of Article
107(3)(c) TFEU as such aid. Given that it does no more than maintain an
existing situation or lower the usual ongoing operating expenditure which
an undertaking would have had to bear in any event in the course of its
normal business, cannot be regarded as being intended to facilitate the
development of an economic activity.?”> However, in the case at hand the
aid measures had allowed the beneficiary to embark on the construction of
Hinkley Point C and that, without them, new nuclear energy generating
capacity could not be created.?’® Therefore distinguishing between operating
and investment aid may not be necessary, as long as the aid measure
facilitates the development of an economic activity.

The fourth compatibility criterion is the incentive effect, meaning that the
aid changes the behaviour of the aid beneficiary in such a way that it
engages in additional activity which it would not carry out without the aid or
which it would carry out in a restricted or different manner.?”” What the
incentive effect intends to accomplish is to ensure that the aid measure does
not subsidise the cost of an activity that an undertaking would anyhow
incur, and must not compensate for the normal business risk of an economic
activity.?’® Demonstrating an incentive effect should be simpler for Member
States and potential aid beneficiaries in the light of the European Green
Deal. The Commission considers that aid granted to adopt to future Union
standards has in principle an incentive effect, including when the standard
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has already been adopted but is not yet in force.?”® The European Green
Deal together with the European Climate Law establish a significant number
of new Union standards.? State aid for the early adaptation to EU standards
is considered to have an incentive effect due to the aid beneficiary changing
its behaviour earlier than required, which also has positive impacts on the
environment.?8!

The fifth compatibility criterion is the proportionality of the aid, aid is
considered proportional when it is limited to the minimum needed to
incentivise the additional investment or activity in the area concerned.?? In
the case of the EEAG, environmental and energy aid is considered to be
proportionate if the aid amount per beneficiary is limited to the minimum
needed to achieve the environmental protection or energy objective aimed
for.?8% In other words, an aid measure is proportional when it can achieve its
objectives with the minimum possible negative effects.®* As mentioned
previously, the Commission cannot prohibit aid measures that support the
objectives of facilitating the development of economic activities or areas
under Article 107(3)(c) TFEU. The Commission should ensure that the
development of these activities is achieved at minimum possible
distortion.?8 The proportionality assessment under the EEAG has been
carried out by comparing the cost between a scenario when the aid is given
and the counterfactual scenario where no aid is granted.?®® The impact the
Green Deal may have on this criterion is in regard to the calculation of the
aid amount. The Commission mentioned that it would assess whether, in the
future, investments that are compatible with the transition to climate
neutrality instead could determine the eligible costs by reference to the
funding gap in particular cases where there is no hypothetical alternative
investment.8” This approach is currently in the EEAG but limited to certain
aid categories.?® It is defined as the difference between the positive and
negative cash flows over the lifetime of the investment, discounted to their
current value.?®® While the calculation method may change, keeping the aid
amount to the minimal amount is necessary to keep adverse effects on
competition to a minimum and therefore should not be affected by the
European Green Deal.

The sixth compatibility assessment criterion is the avoidance of undue
negative effects on competition and trade between member states, meaning
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that the negative effects of the aid are sufficiently limited, so that the overall
balance is positive.?®® As has been mentioned above, this criterion in terms
of environmental aid does not view adverse impacts on more polluting
technologies or products as an undue distortion of competition.?®* This
because the very objective of the aid is to make the economy greener. The
Commission takes into account the overall environmental effect of the
measure in relation to its negative impact on the market position, and thus
on the profits of non-aided firms.?%2 By ensuring that the aid beneficiary is
selected through a non-discriminatory, transparent and open manner,
without unnecessarily excluding companies that may compete with projects
to address the same environmental or energy objectives, distortions of
competition and trade will be presumed to be kept to a minimum.?®® There
are proposals by the Commission on how this criterion could be kept more
aligned with the Green Deal and these are, tendering and broadening.?%*
While a competitive bidding process usually ensures that the environmental
or energy objective is achieved at the lowest cost, there are more factors to
consider for energy and environmental aid.

REDII, as an example, calls for Member States to be allowed to grant
exemptions from tendering procedures and direct marketing to small-scale
installations and demonstration projects in order to take into account their
more limited capabilities.?®® This will allow for a level-playing field
between different types of renewable energy as well as removing some of
the market barriers for the deployment of new clean technology as the Green
Deal also calls for.2%

Broadening of schemes to direct competitors, various related industrial
sectors and other areas of the economy could ensure that the objective is
achieved with minimal cost. However, this could have a similar effect to
competitive bidding processes in that it simply restricts the State aid almost
exclusively to traditional market players.?®” The revised EEAG should
therefore require tendering when it is appropriate and ensure that it does not
create more market barriers for newer and potentially cleaner technology.

The seventh and final compatibility criterion is transparency, which states
that Member States, the Commission, economic operators, and the public,
have easy access to all relevant acts and to pertinent information about the
aid awarded thereunder.?® Under the current EEAG the transparency
requirement is fulfilled by making public the full text of the approved aid
scheme, the identity of the granting authorities, the identity of the individual
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beneficiaries, the form and amount of aid granted to each beneficiary, the
date of granting, and some other information.?®® A potential factor in the
transparency assessment that the Commission has proposed is to what extent
Member States should be required to identify the contribution to
environmental protection, as well as make transparent the environmental
protection cost in their aid schemes.%° The contribution to environmental
protection would for example be based on the EU Taxonomy directive
which establishes the conditions that an economic activity must meet in
order to qualify as environmentally sustainable.®®? By requiring Member
States to show the contribution to and cost of environmental protection in
their aid schemes it would ensure that the adverse effects on competition
and trade in general are kept to a minimum and make the compatibility
assessment easier.

4.3 Consistency between the Green Deal
and the polluter pays principle

As mentioned previously the Green Deal is the backdrop to the revision of
the EEAG and the flagship policy for achieving climate neutrality by 2050.
In delivering the Green Deal the Green Deal Investment Plan carries a vital
role. The Green Deal Investment Plan aims to mobilise through the EU
budget and the associated instruments at least 1 trillion EUR of private and
public sustainable investments over the upcoming decade.3%? As part of
these investments the Just Transition Mechanism plans to provide funds of
over 100 billion EUR for financial assistance to territories with high
employment in coal, lignite, oil shale, and peat production, as well as
territories with other greenhouse-gas-intensive industries.®°® This would at
first glance imply that the polluter pays principle is being set aside in favour
of the Green Deal objectives. Setting aside the polluter pays principle could
arguably be justified given the existential threat posed by climate change.
There is however, depending on how the polluter pays principle is
interpreted, an argument stating that these investments are an expression of
the principle’s role on an international stage.3* From an internal EU
perspective the investment plan arguably relieves the polluters from their
responsibilities. From an external global perspective, the Green Deal
Investment Plan could be interpreted as an imperfect application of the
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principle. If the EU as a whole is viewed as the polluter, given that the
Member States bear significant responsibility, then paying for it with EU
funds could be viewed as in line with the polluter pays principle. Everything
simply depends on the interpretation of who the ‘polluter’ is and what it is
the polluter should ‘pay’ for, which the principle conveniently does not
define.

The proposed revision of the EEAG would also significantly broaden the
scope to grant aid for environmental protection, which previously
mentioned above is contradictory to the polluter pays principle. As Article
191(2) states, environmental damage should as a priority be rectified at the
source and that the polluter should pay. Furthermore, based on Hinkley
Point C the Commission now has a positive obligation to ensure no
proposed aid measure goes against EU environmental law.3% This then begs
the question of how to keep the broadened EEAG in line with the polluter
pays principle. In order to answer this question, the first thing to answer is
what the purpose of the polluter pays principle is. Should it simply be
viewed as a right to pollute as long as the polluter pays for it, or is there a
preventive aspect to it? Adding further to this, as was established above, the
costs for pollution may be impossible to translate into a monetary value and
the chain of polluters may be too long to identify a causal link between the
polluters and the damage. Instead, the role of the polluter pays principle in
State aid law has been as a standard for analysis.>% This stance was
confirmed in the GEMO case stating that in State aid practice, the polluter
pays principle is used to determine whether a measure constitutes State aid
within the meaning of Article 107(1)(b) TFEU and whether a given aid
measure may be declared compatible under Article 107(3)(c) TFEU. In the
first context, on the notion of aid, the principle is used as an analytical tool
to allocate responsibility according to economic criteria for the costs
entailed by the pollution in question. If the proposed aid measure relieves
anyone liable under the principle of their responsibility to pay, then the
measure will constitute State aid. In the second context, the principle is used
in a prescriptive way as a policy criterion, meaning that the principle is used
to argue that the costs of environmental protection should as a matter of
sound environmental and State aid policy ultimately be borne by the
polluters themselves rather than States.3%

State aid is consistent with the polluter pays principle, by limiting
compatible aid measures to those that are capable of applying more stringent
environmental protection standards than those provided under EU law or,
where there are no Union standards, that change the behaviour of the
undertaking in a way that leads to greater environmental protection.3%®

The main purpose behind the implementation of the principle in EU law was
also to charge polluters the costs of action taken to combat the pollution,
because this would encourage them to reduce their pollution and find less
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polluting technologies or products, thereby enabling a rational use to be
made of the resources of the environment.>®® The purpose of pollution
charges were twofold, an incentive function as well as a redistribution
function. By charging the polluter there would be an incentive for them to
reduce or alter the polluting behaviour and the redistribution function was to
have them pay for their share of costs of for example purification
measures.>!® Another important aspect to consider when discussing cost
allocation for energy pollution is the fact that a full implementation of the
principle, in its literal sense, could simply pass on the cost to the consumer.
Even if the polluter has to account for full internalization of pollution costs,
they are simply the first to pay for it, the cost arising from the charge to the
polluter will ultimately be borne by the consumer.3** As the Commission
has stated in the past, energy is a vital resource to our society and, the well-
being of our people, industry and economy depends on safe, secure,
sustainable, and affordable energy.3'? This can however be avoided if the
full internalization of pollution costs also lead to the polluters less polluting
competitors becoming more competitive.3*? If the polluter pays principle
can be seen as an attempt to internalize negative externalities, rather than a
right to pollute as long as it is paid for, then aid measures targeting these
would in a way implement the polluter pays principle. These negative
externalities can be targeted in two ways, either by reducing the costs of
production for products or technologies that do not generate negative
externalities, or by increasing the cost of those that create them. Increasing
the cost of the more polluting production would most likely result in a non-
competitive European energy market and could also result in carbon leakage
due to undertakings relocating. If production is simply transferred outside
the EU due to the ambitions of the Green Deal then there will be no
reduction in global emissions and ultimately do nothing to contribute to
combating climate change. The best way to ensure a level-playing field in
environmental protection would then appear to be reducing the cost of
production either without or significantly fewer negative externalities, until
full internalization could be achieved without simply passing the cost to
consumers or relocating pollution outside the EU.

State aid that provides incentives for undertakings to change their behaviour
in a way that leads to more environmental protection than current Union
standard provides could, interpreted this way, be seen as an imperfect
implementation of the polluter pays principle. While the polluter may not
necessarily pay for the negative externalities, the underlying objectives of
the principle are to ensure a competitive balance between polluting and non-
polluting entities in the aims that this reduces pollution.
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Broadening the scope of State aid for environmental protection and energy
objectives would then not only be in line with the polluter pays principle but
it would have a role in its implementation, assuming the aid measures
remedy the market failure of negative externalities. The revised EEAG have
the potential of implementing the polluter pays principle further than the
2014 guidelines, due to the increase in environmental ambition, as well as
the obligation for the Commission to ensure that aid measures are
complying with EU environmental law. This precedence set out in Hinkley
Point C allows the revision of the EEAG to require that aid measures that
are inconsistent with the EU’s climate regime, that also distorts competition
in the energy market, be declared incompatible with the internal market.3!4
Phasing out harmful subsidies has been a goal since 2013 however, a report
from 2018 shows that Member States fossil fuel subsidies are gradually
increasing.3'® The EEAG have under aid for capacity mechanisms
contributed to this increase. The EU Taxonomy regulation has further
enshrined in law that power generation activities that use fossil fuels do not
qualify as environmentally sustainable economic activities.>!® State aid for
fossil fuels are also a contradiction to the polluter pays principle by
increasing negative externalities further contributing to an uneven playing-
field in the energy market.

As a conclusion the granting of State aid for environmental protection has
since the introduction of the polluter pays principle been seen as
contradictory to it. State aid has been recognized as the second-best solution
due to the fact that European industry would not be competitive if full
internalization were achieved. From an internal EU perspective, achieving
full internalization in one Member State would significantly impact
competition on the internal market as well. The granting of State aid was
then allowed transitionally while the negative externalities of pollution
would gradually be internalized. However, as long as global ambition on
combating climate change lacks in comparison to the EU, full
internalization would most likely end up causing carbon leakage and a non-
competitive European industry. Recalling that the purpose of achieving
climate neutrality is in order to reduce global emissions in order to be in line
with the Paris Agreement one realizes that this approach is
counterproductive. Therefore, granting aid for environmental protection, as
it has now been defined in regulation under the European Taxonomy
directive, is an appropriate solution to ensuring a level-playing field. It is
only when internalizing the cost of pollution encourages the polluter to
either reduce or alter their behaviour the polluter pays principle fulfils its
purpose. Through achieving climate neutrality, the market failure of
negative externalities for pollution would be rectified in the process.
Climate neutrality can only be achieved by transforming the EU’s economy
into becoming resource-efficient and competitive by decoupling economic
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growth from resource use. There are two main methods to discouraging the
use of greenhouse gases, and those are to either promote products and
processes that do not require them, and by making the use of products and
processes linked to greenhouse gas emissions more expensive. Given our
society’s dependency on products and processes high in greenhouse gas
emissions the more reasonable route is to make the environmentally
friendlier technologies cheaper, by for example using State aid. While the
concept of State aid for environmental protection and the polluter pays
principle seem to be contradicting there are some supportive elements,
through which State aid eventually would lead to the implementation of the
principle.
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5 Concluding remarks

The purpose of this thesis was to discuss the consistency between the
granting of State aid for environmental protection and the polluter pays
principle. State aid for environmental protection and energy are granted
either through the GBER or the EEAG mainly, while some aid measures
may be found compatible outside the scope of these policies directly under
Article 107(3)(c) TFEU.

The first chapter of this thesis provided the necessary context for the
discussion where the discussion focused on what State aid is and also why
there needs to be State aid control. Furthermore, the first chapter also
presented the European Green Deal which aims to turn Europe climate
neutral by 2050. The target of climate neutrality requires a complete
transformation of the European economy and energy production where the
EEAG play a major role.

The second chapter discussed whether or not the current framework is
suitable for the challenges at hand and also learned from the application of
these guidelines. While the 2020 targets were achieved, it has to be
evaluated in the light of the global pandemic which reduced environmental
impact without which the energy efficiency would have been hard to reach.
It was also established that given the current projections not only is the 2050
climate neutrality objective out of reach, but also the revised ambitious 2030
targets. There is therefore a need to update the current framework in order to
achieve the set objectives. This chapter also presented the common
assessment principles which provide the foundation for how State aid can be
deemed compatible with the internal market. This chapter highlighted where
State aid had been effective in pursuing environmental protection, such as
with making renewable energy more competitive, but also highlighted
where it had granted aid to environmentally harmful behaviour such as
capacity mechanisms involving aid for fossil fuels or tax relief for polluting
undertakings.

The third chapter of this thesis investigated and discussed the obligation to
integrate environmental considerations into State aid, through Article 11
TFEU, focusing mainly on the polluter pays principle found in Article
191(2) TFEU. Article 11 TFEU and its implications for State aid has been
the topic of much debate in doctrine and through case law some clarity has
been achieved, but there are still plenty of questions to be answered. The
balance between a competitive internal market and also a competitive
European industry is hard to balance with environmental protection, as was
shown in the discussion. The thesis, does however, establish common
ground between the interests, this being the polluter pays principle. Both the
polluter pays principle and competition policy share the same ultimate goal,
this being a level-playing field in the internal market. At first glance the
polluter pays principle sounds more straightforward than it is in reality. By
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discussing the principle from a teleological perspective there are not only
arguments for State aid for environmental protection being consistent with
it, but even supportive of it. Which then raises the question of how this can
guide the revision State aid policy for environmental protection.

The fourth and final chapter of this thesis combines the need for revision
established in the first chapter, as well as the balancing discussed in the
third, in order to establish what State aid policy for environmental
protection and energy should accomplish. The discussion first establishes in
light of the environmental and energy objectives and the polluter pays
principle what types of aid measures that can be compatible. The discussion
looks toward past integration in the guidelines and reviews this in light of
the recent developments in the field.

Through evaluating past integration as well as the purpose of integration of
environmental objectives the thesis provides the necessary information to
carry out a productive discussion regarding future integration. The ambition
of climate neutrality as well as the recognition of climate change as an
existential threat has undoubtedly justified a broadened scope to
environmental State aid. However, it is important to make sure the aid is
still effective because poorly directed aid can lead to more harm than good,
as was shown in chapter one. The thesis discusses the general compatibility
criteria once more, in light of the Green Deal and recent case law. Through
this discussion the thesis provides suggestions as to where the revision
should broaden the scope but also where to limit the possibilities of granting
State aid. The points where the scope can be broadened are by shifting the
focus away from the common interest objective, instead leaving to the
Member States to decide which economic activities contribute to the goal of
climate neutrality. The argument for limiting the possibilities of granting
State aid is through the proposed climate law which enshrines the 2030,
2040 and 2050 environmental targets in legislation. This would imply that
any aid measure that goes against the accomplishment of climate neutrality
by 2050 should be deemed incompatible. The EEAG has, as the thesis
established, provided aid for environmentally harmful behaviour which
would contradict the objective of climate neutrality. This would also
promote legal certainty and coherency with the Green Deal Investment Plan
and if an aid measure does not qualify as sustainable according to this, it
should place greater scrutiny on the ability to consider it compatible with
the internal market. The discussion, in its nature, tries to pinpoint where to
allocate the costs for achieving climate neutrality, and comes to the
conclusion that regardless of policy instrument society as a whole will most
likely pay for it. The purpose of the polluter pays principle has since the
beginning been to have polluters take responsibility for their pollution and
alter their behaviour in favour of less pollution. State aid for environmental
protection has attempted to level the playing-field between technologies and
products with less externalities and those with more. Furthermore, State aid
has aimed at maintaining a competitive balance when internalization costs
become too high for certain undertakings. The conclusion that this
discussion led to, in light of energy being a vital resource, is that the best
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way to achieve not only climate neutrality, but also a level-playing field is
to focus resources on allowing less polluting technologies and processes to
become competitive, eventually phasing out environmentally harmful ones.
The aims of both State aid for environmental protection and the polluter
pays principle are the same, the difference lies in how it is to be achieved.
The conclusions proposed focus on the synergies between the mentioned
policy instruments in order to achieve the most effective result. The
synergies are for example, by removing the ability to grant aid for
environmentally harmful behaviour there would be no conflict with the
principle and would instead make it more expensive for the polluter,
achieving consistency with the principle in the process. Another synergy is
making less polluting undertakings more competitive, by detaching the
economy from pollution it would be possible to fully implement the polluter
pays principle. Currently a full implementation would harm the
competitiveness of European Industry and go against other fundamental
interests such as affordable and secure energy for European citizens. By
promoting renewable energy sources and promoting an industry not reliant
on pollution the fundamental purpose of the polluter pays principle would
be achieved.
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