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SUMMARY

Momentum is building for closing the regulatory gaps on business responsibility for adverse
human rights impacts. One of the most ambitious actions so far is the initiative for an EU directive
on corporate due diligence and accountability for human rights and the environment. A proposal
for the provisions of the directive is expected this summer (2021). Historically children’s rights
have been topic in the margins of the discourse of business and human rights. But awareness is
growing on the many aspects of children’s rights that can be impacted by business operations, and
thereby a growing expectation on businesses to address these concerns. Children both experience
human rights impacts in disproportionate and differentiated ways compared to adults, and children
face additional barriers in voicing their grievances and accessing remedy. Thus, it is important to
ensure that children’s rights are properly incorporated in the upcoming EU directive.

The purpose of this thesis is therefore to examine how children and their rights have been
characterized and incorporated in the preparatory work informing the Directive. Additionally, to
answer the questions of whether there needs to be specific obligations towards children in the
Directive, and if so, what those obligations should be.

Analysing all preparatory work, the thesis concludes that although children have been
characterized as a vulnerable group facing risks of severe human rights impacts, very little
attention has been given to investigate effective measures to prevent these impacts from
materializing. Additionally, children’s participatory rights have almost completely been omitted.

The thesis further concludes that without specific obligations towards children, there is no
evidence saying that a general human rights framework will sufficiently protect children’s rights
from adverse business impacts. The measures offered in the preparatory work are not adequate in
order to ensure that children’s rights are addressed in business due diligences processes.

Instead the thesis suggests that requiring a mandatory child rights perspective in businesses’ due
diligence processes can better ensure that children’s rights are addressed holistically. Such
processes must ensure that children’s participatory rights are respected in order to fully capture the
complete picture of a business’ impact in children’s rights.

Requiring special attention to children as a group also aligns with EU’s constitutional obligation
to uphold the best interest of the child as a primary consideration in all policy areas.



SAMMANFATTNING

Det finns just nu momentum for att stingda de luckor i lagstiftningen kring foretags ansvar for
negativa effekter pd ménskliga réttigheter. En av de mest ambitiosa dtagandena hittills ar initiativet
till ett EU-direktiv med syfte att krdva skilig aktsamhet (sa kallad ”due diligence”) och ansvar fran
foretag for paverkan pa minskliga rattigheter och miljon. Ett lagforslag forvantas komma under
sommaren i ar (2021). Historiskt sett har barns réttigheter varit en frdga i marginalerna i
forhallande till foretagsansvar for manskliga réttigheter. Men kdnnedomen vixer angdende vidden
av barns rittigheter som kan paverkas av foretags aktiviteter. Ddrmed véxer ocksa forviantningarna
pa foretag att forebygga och minska forekomsten av dessa risker och deras konsekvenser. Barn
paverkas oproportionerligt och pa annorlunda sitt jamfort med vuxna av krankningar av deras
ménskliga rattigheter. Samtidigt star barn infor ytterligare hinder i att gora sina roster horda for att
papeka krankningar och for att tillgodose sig kompensation. Darmed &r det viktigt att forsoka sig
om att barns réttigheter ar tillborligt integrerade i det kommande EU-direktivet.

Syftet med denna uppsatsen dr darfor att utforska hur barn och deras réttigheter ér karaktéiriserade
och integrerade i forarbetet till Direktivet. Utdver det, att 4ven svara pa frdgorna om huruvida
Direktivet borde innehélla specifika skyldigheter gentemot barn, och om sa dr fallet, vilka
skyldigheter det borde vara.

Analysen av fOrarbetet visar att barn beskrivs som en sarbar grupp med stora risker for allvarliga
krankningar av deras ménskliga réittigheter. Trots detta har det inte lagts mycket uppmairksamhet
pa att analysera vilka atgdrder som é&r effektiva for att forsdkra sig om att dessa specifika
krankningar forhindras. Vidare s& har barns rittigheter kopplat till deltagande, t.ex. att fi sina
asikter horda och beaktade forsummats.

Uppsatsen drar vidare slutsatsen att utan specifika skyldigheter gentemot barn sa finns det inga
bevis som séger att deras rittigheter kommer att vara skyddade och beaktade i ett generellt direktiv
som detta om miinskliga rittigheter. Atgirderna som foreslagits i forarbetet ir inte tillrickliga for
att se till att barns réttigheter beaktas i due diligence processer.

Istdllet foreslar uppsatsen att ett obligatoriskt barnrittsperspektiv i foretags due diligence processer
battre skulle kunna sékerstilla att barnrittsrisker hanteras pa ett effektivt och holistiskt sétt. Sidana
processer maste dven ta hansyn till barns réttigheter kring deltagande for att pa ett fullgott sétt
kunna fa en komplett bild av hur ett foretag paverkar barns réttigheter.

Att kriva specifika skyldigheter gentemot barn dr ocksé i linje med EUs konstitutionella skyldighet
att upprétthalla barnets basta som en primér faktor i alla policyomraden.
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CMW Convention on the Protection of the Rights of Migrant Workers and

Members of their Families
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ILO International Labour Organisation

ILO C138 ILO Convention No. 138 on maternity protection

ILO C156 ILO Convention No. 156 on equal opportunities and treatment for workers

with family responsibilities

ILO C182 ILO Convention No. 182 on the worst forms of child labour

ILO C183 ILO Convention No. 183 on maternity protection
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OHCHR Office of the United Nations High Commissioner for Human Rights
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SRSG Special Representative of the Secretary-General

UNGPs United Nations Guiding Principles on Business and Human Rights
UNICEF United Nations Children’s Emergency Fund



1 Introduction

1.1 Background

As said by the former Special Representative for the UN Secretary-General on business and human
rights, John Ruggie: “Children are among the most marginalized and vulnerable members of
society and can be disproportionately, severely, and permanently impacted by business activities,
operations and relationships”.! At the same time, children are today organizing, and even leading
movements for political, social and economic change in our societies on topics ranging from
climate change, gender equality, voting rights, to gun control regulation.? Children are
demonstrating that they are more than simply objects of protection but also capable protagonists
in their own lives and their communities, demanding participation. Children are in some places
even challenging common understandings, and misconceptions of child labour. While not denying
the harmful and common practice of exploiting children in hazardous work, there are also children
demanding that their contribution to society through decent and safe forms of work is given due
recognition.> When examining adverse human rights impacts on children due to business
operations, both these aspects of what it means to be a child are important to keep in mind.

For the past couple of decades there has been a growing interest among civil society, states,
businesses and many other stakeholders, in the role of the private sector regarding human rights
impacts stemming from business activities.* One fundamental reason for this increased attention
is the existing governance gap allowing businesses to negatively impact individual’s and group’s
realization of their human rights, without being held accountable, leaving victims without remedy.’
This gap in regulation is becoming ever more important as the capacity and influence that large
multinational businesses have in our globalized world is constantly growing.® Businesses today
have the power to influence human rights through their relationship with their employees, through
their owner-ship of the means of production, through influencing legislation and public discourse
on the topic.” Although child labour has been the dominating topic in regards to what impact
business can have on children for the past 30 years, the understanding of the ways in which
businesses can impacts children’s rights, both positively and negatively, is now expanding.® It is
in fact nearly impossible for a business to not impact children’s lives in some way. Children are
family members of the business’ employees, they are consumers and member of the community
in which the business operate. Businesses impact children’s lives by their products and services,

' UNICEF, Save the Children and UN Global Compact (2014).
2 McNulty, J. (2019).

3 Ibid.; Collins, T. (2014), p. 604 & 605.

4 Gerber, P. et al. (2013), p. 108.

3 Ibid.

¢ Ibid.

7 Birchall, D. (2021), p. 9-10.

8 Erdem Tiirkelli, G. (2020), p. 32.



through how their workers are renumerated and treated, through environmental impacts, and by
affecting the socioeconomic conditions of where they operate.’

In the same way that the topic of children’s rights and business is developing, so is momentum
building for more robust legislation on corporate responsibility for impacts on human rights and
the environment. The United Nations Guiding Principles on Business and Human Rights'’
(hereafter: UNGPs) is a non-binding instrument regulating responsible business conduct related to
human rights and the environment. During the past 10 years the framework has grown in authority
with businesses incorporating its guidelines into their processes and policies, and with several
domestic legislative initiatives emerging requiring companies to take responsibility for their
impacts on people and the planet. One of the latest and most ambitious efforts is the initiative for
an EU directive on corporate due diligence and accountability for human rights and the
environment'! (hereafter: EU mHREDD law). Although still in its legislative process it looks as
though the law will cover all businesses domiciled in the EU and all businesses wanting to place
products on the EU market. Businesses will be required to conduct so called human rights due
diligence, a process in which a business identifies and addresses human rights and environmental
risks throughout the its value chain.!> Depending on the final outcome of this legislative initiative,
the law has the potential to have far-reaching positive impacts on human rights linked to corporate
activity.

As this EU-law is taking shape, and the entire topic of business and human rights is in a critical
time of gaining influence, there is an opportunity for those concerned with children’s rights to
ensure that this previously marginalized topic gets incorporated properly.!* Since the discourse of
children’s rights and business has previously been limited to the issue of child labour, it is now
important that other aspects of harm on children due to business activities are included. It is often
assumed that children have the same interest as adults, and while this is often the case, it is not
always true. Children’s rights have been subsumed under general human rights concerns and their
specific rights and vulnerabilities have thereby been overlooked.!*

This is concerning since it is well documented that children experience adverse human rights
impacts in unique ways compared to adults and that harm can be more severe, and sometimes
irreversible due to the unique developmental period of childhood.!> Additionally, despite examples
of child-led movements for societal change, children generally lack the means to raise their

° Ibid., p. 3.

10 UN (2011) Guiding Principles on Business and Human Rights, Implementing the United Nations “Protect,
Respect and Remedy” Framework. UN HRC Report A/HRC/17/31.

! Procedure on the EU Directive on Corporate due diligence and Corporate accountability (202/2129(INL)).
Available at:
https://oeil.secure.curoparl.curopa.eu/ocil/popups/ficheprocedure.do?reference=2020/2129(INL)&1=en.

12 European Parliament (2021).

13 Erdem Tiirkelli, G. (2017), p. 291.

14 Paré, M. & Chong, T. (2017), p. 924; Kolieb, J. (2020), p. 361.

15 Erdem Tiirkelli G, (2020), p. 4.




concerns themselves. And even if they do make their voices heard, they depend on adults listening
to them and implementing changes on their behalf, since children lack participation powers in
society such as the right to vote and to be a part in decision-making.'® When human rights harm
occur due to business activities, children also face additional barriers accessing effective
remedies.!”

Due to the risks children face, and the fact that they have historically been overlooked in the
business and human rights discourse, it is important to ensure that upcoming legislation properly
incorporates children’s rights in a way which guarantees that violations are identified, prevented
and remedied. Consideration for children’s rights should not miss this opportunity as the field is
developing and setting its boundaries. The risk is that otherwise children’s rights might simply be
viewed as an afterthought and not incorporated as a fundamental element.'®

1.2 Purpose and Research Questions

With the given background the aim of this thesis is twofold: Firstly to explore and map out the
wide range of children’s rights that could potentially be impacted by business operations.
Secondly, to assess whether the upcoming EU mHREDD law adequately will address children’s
rights in order to close the prevailing governance gap with respect to the business sector and
children’s rights.

The thesis will answer the questions:
e How has children’s rights been conceptualized and considered throughout the legislative
process of the EU mHREDD law?
e Should the EU mHREDD law include specific duties in regards to children’s rights?
o And if so, what should those duties be?

1.3 Contribution to Current Research

Academic interest for the topic of business and human rights has grown exponentially since the
publication of the UNGPs, and is now considered an academic field on its own.!” The
establishment of faculty positions and Master’s programs fully dedicated to business and human
rights, and the launch in 2015 of the academic journal Business and Human Rights, is evidence of
that.?0

16 Erdem Tiirkelli G, (2020), p. 23.
7 Kolieb, J. (2020), p. 361.

18 Erdem Tiirkelli G, (2020), p. 23.
19 Wettstein, F. (2020), p. 32.

20 Tbid.



While academic attention to business and human rights have rapidly grown for the past couple of
decades, there is scholarly consensus that issues regarding children’s rights has been a topic in the
margins and until recently, understudied.?! For the most part, research has been limited to child
labour and most often conceptualizes children only as a vulnerable group, not paying sufficient
attention to children’s participatory rights and abilities, perpetuating the notion of children being
passive and not active stakeholders in regards to their rights. Therefore there is a need for research
capturing the full range of children’s rights that business operations potentially can have an impact
on, and how these rights can best be fulfilled and protected.??

Children’s rights research in general has come much further in exploring children’s participatory
rights and abilities, much fuelled by the paradigm shift in thinking about children that the CRC
brought forth.?3 It would be beneficial for research on children’s rights in relation to business to
draw on that research in order to ensure that the full range of children’s rights are considered,
encompassing not only rights aimed at protecting children from harm, but also rights placing
children as active rights-holders.

Gamze Erdem Tiirkelli has made extensive scholarly contributions to the topic of children’s rights
and business. Most importantly, in 2020 she published the first, and to my knowledge only,
comprehensive book on the legal inquiries of children’s rights and the business sector (“Children’s
Rights and Business: Governing Obligations and Responsibility”).>* The book illustrates the need
for additional research and attention from other societal actors on business and children and
analyses the legalization process around business and human rights from a children’s rights
perspective.

Tara Collins, a children’s rights researcher, has also helped develop the field by writing several
articles (for example “The Relationship between Children’s Rights and Business™* and “Some
Considerations for Child Rights Impact Assessments”*®) and a book chapter (“Children’s Rights
in Human Rights Impact Assessment: Marginalized or Mainstreamed?”*’) on the relationship
between children’s rights and business.

2! Erdem Tiirkelli, G. (2017), p. 278 & 290; Erdem Tiirkelli, G. (2020), p. 48; Crane, A. & Kamzi, B.A. (2010), p.
567.

22 Collins, T. (2019), p. 123; Erdem Tiirkelli, G. (2020), p. 48.

2 Lundy, L & McEvoy, L. (2012), p, 91.

24 Brdem Tiirkelli, G. (2020), Children’s Rights and Business: Governing Obligations and Responsibility,
Cambridge University Press.

%5 Collins, T. (2014) The Relationship between Children’s Rights and Business, invited manuscript for special issue,
International Journal of Human Rights, October, 18(6), pp. 582-633.

26 Collins, T. & Guevara, G. (2014) Some Considerations for Child Rights Impact Assessments (CRIAs) of Business,
Revue générale de droit, 44(1), 153-192.

27 Collins, T. (2019) Children’s Rights in HRIA [Human Rights Impact Assessment]: Marginalised or
mainstreamed? in N. Gotzmann (ed.). Human Rights Impact Assessment, Research Handbooks on Impact
Assessment series, 118-133, Edward Elgar Publishing.

10



There is also a need for research that is rightsholder-centric in the business and human rights
field.?® Business and human rights scholar Surya Deva discusses in an editorial for the Business
and Human Rights Journal in 2019, the importance of ensuring that legislation in this area actually
benefits rights-holders. He also calls on research to “explore the differentiated and disproportionate
adverse impacts” on certain groups of stakeholders, for example indigenous people, children and
people with disabilities.?

This thesis aims to fill these gaps by exploring and mapping out the wide range of children’s right
which can potentially be impacted by business operations. Highlighting the importance of not
simply subsuming children’s rights under general human rights, but actually ensuring that the
specific adverse impacts they risk are not made invisible. The intent is to also incorporate the
children’s rights approach which so radically was established through the adoption of the
Convention of the Rights of the Child (hereafter: CRC), acknowledging that the child is vulnerable
and in need of protection, but at the same time lifting the rights and abilities that children have to
make their voices heard and be a part of decision-making which affects their lives.

The main contribution this thesis will have to the current state of research is that it will provide a
thorough analysis of the preparatory work of the EU mHREDD law from a children’s rights
perspective. Through that analysis questions can be answered as to what the best approach could
be in order to capture the full range of children’s rights in legislation on corporate responsibility
for human rights, having the rights-holder at the center of analysis. So far no comprehensive
analysis has been made on the legislative process of the EU mHREDD law from a child rights
perspective. Discussions on the EU mHREDD law has mainly concerned the central, and very
important, aspects of the law. Such as if all businesses should be included, if the law should cover
all human rights or if it should be limited to some, how the liability regime should be designed.*’
However, in order for the law to actually have a positive impact on the human rights of certain
marginalised groups, all aspects of the law needs to be carefully considered. Such as how the law
will guarantee that children’s rights will be effectively addressed by businesses when
implementing the law. If children’s rights will be effectively addressed could depend on details of
the law.

This analysis can inform not only the final proposal of the EU mHREDD law, but also other
legislative frameworks on the same topic. This research can also inform those who will implement
these types of laws, both states and businesses, as it describes both the range of children’s rights
which can be impacted and previous failures to address these. Having a deeper understanding of
children’s rights and how businesses impact these can lead to more efficient measures to mitigate
such harms.

2 Deva, S. et al., (2019), p. 204-205.
2 Tbid., p. 205.
30 European Commission (2020a).

11



1.4 Delimitations

The questions this thesis aims to answer are related to the efficiency of the law to achieve
protection of children’s rights. The thesis will focus on the relevance of incorporating specific
measures targeted towards children’s rights in order to achieve that aim. It is however noted that
there are many other aspects of the law which will contribute to the ability of the law to protect
and uphold children’s rights. Such aspects are for example how the enforcement mechanisms will
be designed or how heavy the burden of proof will be on potential plaintiffs wanting to raise claims
against companies. This thesis does not aim to analyse those aspects, but is simply interested in
whether there is a need for explicit obligations towards children’s rights in order to guarantee that
impacts on children’s rights are addressed in businesses due diligence processes.

The scope of this thesis will not cover impacts on children related to children as consumers. It is
noted that businesses can have both a positive and negative impact on children through the
products and services they provide. Such negative impacts could for example be if directly harmful
materials are used in toys or marketing unhealthy foods directly to children.?! Positive impacts can
be providing safe toys and sports equipment for children to play, or books and learning material
designed to enhance children’s cultural life.>? These are outside the scope of this thesis.

1.5 Theory and Methodology

The thesis will be guided by a human rights-based approach informed by the CRCs
characterization of children. The basic components of a human rights-based approach are the three
core principles set out by the United Nations: activity should further the realization of human
rights; human rights standards should guide all phases of activity; and activity should contribute
to the development of the capacities of duty-bearers to meet their obligations and of rights-holders
to claim their rights.*

The CRC has gained status as both source and as a theoretical framework for research in itself>*
and being guided by the CRC’s conceptualization of children means that children are not seen as
passive objects in need of protection, but are seen as rights-holders with the rights and ability to
influence their own lives and society. Children’s rights are meant to “be a resource for those who
lack power, particularly children who are often powerless in their interactions with adults™>, The
CRC promotes children to be participants shaping their own lives and demands that those with
duties towards children take action to fulfil those.?® This view of children is in line with general
discourse human rights saying that “rights empower, not just benefit, those who hold them™?’.

31 Crane, A. & Kamzi, B.A. (2010), p. 574.

2 Tbid, p. 577.

33 United Nations (2003), note 24.

34 Cordero Arce, M. (2015), p. 283.

35 Lundy, L. & McEvoy, L. (2012), p. 91.

3 Tbid., p. 91.

37 United Nations Committee on the Rights of the Child (2008), p. 8.
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The importance of conceptualizing children in this way in research is important, since research in
the past has characterized children as passive and non-essential to society, which has had direct
consequences for the research methods adopted.*® Therefore, ensuring that children are seen at
active rights-holders is an important aspect of this thesis.

The research is conducted through a desk-based review and analysis of the EU policy debate and
other relevant scholarly and stakeholder contributions. The analysis of the preparatory work of the
EU mHREDD law will be guided by the child rights-approach described above and informed by
lessons learned from similar legislative frameworks. Analysis of whether the proposed solutions
for protection of children’s rights in the EU mHREDD law will be sufficient will be informed by
outcomes and assessments of similar legislation.

1.6 Structure of the Thesis

The thesis will begin by giving an overview of the scope of child rights covered in international
law (chapter 2). This will include both rights that are directly enjoyed by children, and also rights
which if not respected will have an indirect impact on children, such as labour rights of parents.
The following chapter (chapter 3) analyses how these rights interact with business operations and
outlines what role children’s rights have played in the business and human rights discourse. This
chapter thereby provides a baseline for the analysis of the potential need for special measures for
children in the EU mHREDD law.

Chapter four describes the norm legalization process regarding business and human rights
describing the developments leading up to the initiative on the EU mHREDD law. The fifth chapter
conducts a thorough analysis of the preparatory work produced throughout the legislative process
of the EU mHREDD law. The analysis concludes how children’s rights and risks have been
conceptualized, what solutions have been proposed to ensure protection of children’s rights, and
the reasons for choosing those solutions.

Based on the findings from the analysis of the preparatory work, the final chapter (chapter 6)
assesses whether the solutions offered to secure children’s rights are likely to be efficient, or if
additional measures are needed.

Finally, conclusions will be summarized and the research questions answered.

2 Children’s Rights in International Law

This chapter gives an overview of the entire scope of international standards related to children’s
rights, most of which are relevant to the business context. Some of these are rights are enjoyed
directly by the child, whereas others are rights which if violated will have an indirect adverse

38 Lundy, L. & McEvoy, L. (2012), p. 91.
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impact on the rights of the child. Such rights could for example be the working conditions for
employees who are parents, impacting the child’s living standards, access to education, right to
health etc. A more thorough analysis of the ways business operations have a direct or indirect
impact on children’s rights will be mapped out in the next chapter. The purpose of this chapter is
to provide an understanding of the width of children’s rights which need to be considered by
businesses when planning and conducting their activities.

2.1 All Human Rights are Children’s Rights

While this chapter is focused on the specific rights of the child, it is also important to note that
since human rights are granted to every person, regardless of age, status or other variables®
children are also covered by all other human rights. It is therefore not sufficient to simply address
rights specific to the child in order to fully understand the impact businesses can have on children.
The general scope of human rights must also be analysed through a child rights perspective. Having
a child rights perspective on general human rights is important since the unique impact human
rights violations can have on children can otherwise be overlooked and thereby marginalizing
children’s enjoyment of human rights.*’

Some human rights treaties that are not specifically child rights focused still include additional
obligations towards children. For example gives the Convention on the Rights of People with
Disabilities (CRPD)*! a specific right to children with disability to receive the special care he or
she need, and that the financial resources of the caregivers should be considered in order to ensure
that those needs are met.*> The CRPD also established the right to work for people with disabilities
and the right to non-discrimination of workers due to disabilities**. Ensuring non-discrimination
for people with disabilities in the workplace has an indirect positive impact on children whom have
parents with disabilities.

Another interesting treaty is the Convention on the Protection of the Rights of Migrant Workers
and Members of their Families (CMW)*. This Convention (CMW) sets standards for the treatment
of migrant workers and their families. Since it relates not only to the migrant worker him- or
herself, but also includes families it is highly relevant to the context of business impacts on
children’s rights. The family perspective that this convention takes is noteworthy as it so clearly
highlights that a child’s enjoyment of his or her rights can be closely linked to impacts on other
family members. Some examples of rights that the CMW covers related to the whole family are

3 Kolieb, J., (2020), p. 357.

40 Collins, T. (2019), p. 120; Crane, A. & Kamzi, B.A. (2010) p. 567 & 568.

41 UN General Assembly, Convention on the Rights of Persons with Disabilities : resolution / adopted by the
General Assembly, 24 January 2007, A/RES/61/106.

42 CRPD, art. 7.

43 Ibid., art. 5, art. 8.2.iii, art. 9 and art. 27.

4 UN General Assembly, International Convention on the Protection of the Rights of All Migrant Workers and
Members of their Families, 18 December 1990, A/RES/45/158.

14



the right to special protection of the family unit of migrant workers® and the prohibition of
confiscation and destruction of worker’s or their family member’s IDs*. Some rights specific to
children of migrant workers are to be registered at birth and to acquire a nationality*’ and the right
to have access to education on the same terms as nationals*®,

2.2 The Convention on the Rights of the Child

The Convention on the Rights of the Child (CRC)* is the most central instrument for child rights.
It was adopted in 1989 and was revolutionary, and is still today, due to how it challenges the social
status of children, framing them as independent individuals with the right to participate in
society.>® It holds high authority due to being the most widely ratified convention worldwide.!

The CRC covers a full range of rights specific to children in the areas of political-, cultural-, civil-
, economic-, and social rights. Rights established in the convention are for example the right to
play and leisure??, to social security>?, to a high standard of health®*, to adequate living standards™,
to education®®, to protection from abuse, exploitation and neglect®’, and special consideration for
children belonging to specifically vulnerable groups such as refugees’®, indigenous populations>°,
and disabled children®’.

The right of the child to have one's voice heard, respected and taken into account®!, access to
information®? and protection of privacy®® are examples of rights which conceive children as
important actors in their communities and with the right to influence their own lives, not simply
as individuals in need of protection.®

4 CMW, art. 38 and art. 44.
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Four of the CRC’s provisions have been identified as being core elements, or general principles,
meaning that everything concerning children’s rights, from interpretation to implementation
should be guided by these principles.®® These four principles are the right to non-discrimination®®,
the best interest of the child®’, the right to life, survival and development®®, and the right of the
child to be heard and participate in decision-making that affects them®’. It is also widely recognized
that these four principles should guide other duty bearers than states, such as businesses.”®

The CRC also has three optional protocols on the following topics; Prohibition of the use of
children as combatants’!, Prohibition of the sale of children, child prostitution and child
pornography’?, and the Right of the Child on a Communications Procedure’> which aims to
establish a complaint mechanism for children and those representing their interests. The first two
are widely accepted just as the CRC itself’*, but the last one concerning a complaint mechanism
har only been ratified by 46 state parties so far.”>

2.2.1 General Comment 16 on State obligations regarding the impact of the business
sector on children’s rights

The UN Committee of the Rights of the Child (CRC Committee) is the monitoring body of the
CRC and its Optional Protocols, and consists of 18 independent experts.”® The CRC Committee
publishes General Comments, which are authoritative interpretations on the provisions of the CRC,
based on thematic issues.”” Central for this thesis is the General Comment No. 16 on State
obligations regarding the impact of the business sector on children’s rights’® (General Comment
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No. 16). The CRC Commiittee is the first UN treaty body to elaborate on the relationship between
its treaty and business responsibility, therefore making General Comment No. 16 an important
contribution to the discourse.” This general comment is of high relevance for this thesis as it
provides clear recommendations on how states should regulate businesses in relation to children’s
rights.

Content of General Comment No. 16

The aims of the General Comment No. 16 are to give states guidance on how to ensure that
business activities do not adversely impact children’s lives, how to enable businesses to respect
children’s rights, and how to ensure access to effective remedy for children whose rights have been
violated.® It establishes that the duty to respect children’s rights does extend to private actors,
such as businesses, and that States are obliged to adopt legislation regulating business conduct
extraterritorially in order to protect children’s rights.®! Such legislation should be clear and
predictable®? and States should require businesses to conduct child-rights due diligence.®?
Additionally, where there is a high risk of child rights violations a stricter process for due diligence
coupled with an effective monitoring system should be required.®* The Commission notes that if
child-rights due diligence is subsumed in a more general due diligence process, it is important that
the rights in the CRC influence decisions and that any measures taken to prevent or remedy human
rights abuses have special considerations for the differentiated impact on children.??

In regards to children’s participatory rights, the General Comment No. 16 says that States should
include children in consultation when developing business-related laws and policies that might
affect them.%® And States should ensure that children who face particular barriers making their
voices heard have opportunities to voice their views and perspectives.?’ It also highlights the need
for businesses to include the view of children when consulting communities whom might be
affected by a business project. State’s responsibilities in this regard is to guide businesses in how
such processes should be designed and conducted,®® and recommends including child-rights
impact assessments in relation to business activities.®’
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Legal standing of human rights treaty bodies’ general comments

The legal standing of general comments from UN human rights treaty bodies is not clear.”® They
are not a source of law but are not simply recommendations.’! Instead they can be described as
important judicial tools which carry a “great authoritative weight™2. They have assisted in
reinforcing standards and with pushing the boundaries of the law.%? They are frequently invoked
regional and international tribunals, and in domestic courts and are there treated as authoritative
statements of international law.”* Thereby, the General Comment No. 16 has given further
institutionalized legitimacy of moving children to the forefront of the business and human rights
debate.

The reason why output from human rights treaty bodies play an important role in establishing the
normative content of human rights is due to the unique nature of human rights treaties, which calls
for a specialized way of interpreting them compared to other treaties. Normally, states interpret
treaties among themselves with the guidance of the treaty interpretation rules in the VCLT.%
However, human rights treaties are not adopted between two mutually benefiting parties. Instead,
the purpose of human rights treaties is to protect the rights of individuals, placing obligations on
states to do so. Therefore, it would be problematic to allow states to interpret these themselves,
risking interpretation more favourable to the state, and therefore a need for independent
supervision and interpretation follows.”® Mechlem argues that the special character of human rights
treaties “require interpretation which is favourable enough to ensure effective protection of the
third party beneficiary”®’. The General Comment No. 16 can thereby be seen as providing
authoritative and needed independent instructions for legislation on business and children’s rights
in order to ensure effective protection.

2.3 ILO Conventions

Highly relevant to the business and human rights context are Conventions drafted by the
International Labour Organisation (ILO). The ILO is a United Nations agency whose aim is to
advance social and economic justice through setting international labour standards. Their
conventions are legally binding international treaties which states can ratify and have been
fundamental in establishing common labour standards worldwide.”® The ILO has two conventions
directly addressing children and labour rights: ILO convention No. 138 on the minimum age of
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employment (ILO C138)* and ILO Convention No. 182 on the worst forms of child labour (ILO
C182).19 The ILO also has a number of other conventions which do not directly address children,
but where implementation has major impacts specifically on children’s rights. Two of these
especially relevant for this analysis are: ILO Convention No. 156 on equal opportunities and
treatment for workers with family responsibilities (ILO C156) !°! and ILO Convention No. 183 on
maternity protection (ILO C183)!%2,

ILO C182 prohibits the worst forms of child labour which is defined as; slavery or practices similar
to slavery including trafficking of children, debt bondage, serfdom and forced labour; child
prostitution and child pornography; the use of children for illicit activities; and work which is
likely to harm the health, safety or morals of children.!** The Convention obliges states to design
and implement measures to eliminate these types of child labour in consultation with stakeholders
including those effected, such as children.!%

ILO C138 defines what constitutes as child labour, and thereby distinguishes from what type of
situations of work that is illegal for children to participate in and in what situations children can
legally perform work. The general minimum age of employment is set at 15 years old'%, but any
work which is hazardous is prohibited for anyone under 18 years.'° Hazardous work is work which
is likely to jeopardise the health, safety or morals of the child or young person.!?” Light work can
be permitted for children between 13 and 15 years if the work is not harmful to the child’s health
or development, and will not impact their education at school.'®

ILO C156 aims to ensure that people with family responsibilities are able to engage in the labour
market without facing discrimination due to having responsibilities to care for family members,
such as children.'® It establishes obligations on the states to take measures in order to enable
workers with family responsibilities to exercise free choice in employments!!?, to ensure that
having family responsibilities should not be considered a valid reason for termination of
t'!!, to establish child-care and family services''?

employmen , and to take measures to enable
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workers to become and remain integrated in the labour force after an absence due to family
responsibilities.'!3

Finally, ILO C183 establishes several rights for pregnant and breastfeeding women in the labour
force. Rights include; pregnant and breastfeeding women not having to perform work which is
hazardous for themselves or their child!!'4, paid maternity leave at a minimum of 14 weeks!!>, non-
discrimination due to pregnancy or anything related to pregnancy, childbirth, or breastfeeding!!®,
and the right to daily breaks or reduction of hours for breastfeeding'!”.

Summary

This chapter has provided a brief overview of the rights which children enjoy. Some of them are
directly related to the child, while some are indirectly linked. This chapter has also highlighted
that all general human rights are applicable to children and needs to be implemented with a child
rights perspective in order to fully benefit the child. The following chapter will put these rights in
a business context, explaining and illustrating through examples how business operations can
directly and indirectly impact this wide range of children’s rights.

3 Children’s Rights and Business

As children’s rights in the business context so far has been a topic on the side-lines, this chapter
will begin with explaining why there is a need to focus on children’s rights when discussing issues
of'business and human rights. Once the relevance of the topic is established the chapter will analyse
and illustrate more precisely what child rights are impacted by business, what that impact looks
like and give examples of when businesses have succeeded and failed in identifying and acting on
its impacts on children’s rights.

3.1 Why a Specific Focus on Children in the Business and Human
Rights Context?

3.1.1 Overlooked impacts and a lack of awareness

A red thread in scholarly research on children’s rights and business, and the premise of this paper,
is the fact that there is currently and historically a lack of awareness among both businesses and
states of how children’s rights are related to business operations.!'® Thereby warranting a greater
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light to be shone on this topic. Children’s rights researcher Tara Collins points out that this lack of
understanding is surprising due to the widely known and ratified CRC.!"? In order to identify the
full range of child rights risks, a business needs to pay attention to both how adverse impacts on
general human rights can affect a child, and the unique rights that children enjoy. The efforts
concerning children’s rights and business impacts have however so far stopped at the issue of child
labour, and has not ventured far beyond that. By limiting the scope of children’s rights to child
labour, ignoring the full spectrum of children’s rights, a lot of business impacts are overlooked.!?°
For example, a study conducted by the Global Child Forum and the Boston Consulting Group
assessed more than 1000 companies across different sectors on how they address children’s
rights.!?! The study showed that despite companies having a raised awareness of general human
rights, that awareness has not translated into how this relates to children.'?> While 62% of
companies have a policy on child labour, only 24% address other child rights issues.'>> When
asked about what international standard they use to address child rights issues, companies mostly
referred to ILO Standards on child labour. Only 1 % referred to the CRC and only 1% referred to
the Children’s Rights and Business Principles'?* (CRBP).!?* By failing to identify a wider scope
of child rights impacts, the measures against child labour will also be hampered, since some of the
neglected child rights impacts often act as root causes to child labour. Identifying and targeting
them would thereby assist in eradicating child labour more efficiently and with more long-term
sustainability.!?¢ It could for example be issues such as low wages for parents and the lack of child
care and parental leave.

What makes these issues more difficult to identify compared to child labour is that several of these
impacts do not occur in the workplace, but instead impacts the child in his or her community or
family situation. Despite these impacts being directly related to a business activity it takes a deeper
analysis in order to correctly categorize as such. Due to the complexity of these impacts some
businesses have simply chosen to ignore them'?’, while others lack the understanding or
competence on how to go about identifying these risks and act on potential findings.!?®

Collins points to the fact that classic audits have been inadequate in identifying children’s rights
impacts due to their often limited focus on labour, health and safety issues.'?® General human rights
impact assessments have also been inefficient in this regard since they are usually structured in a
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way which do not allow for indicators of child rights concerns, if the business does not make
special efforts to include those.!'*°

Due to difficulties that businesses have in understanding the relevance of children’s rights in the
business and human rights context it can be concluded that awareness, training, and competence
building is needed in order to raise the awareness of children’s rights in the business context.
Collins argues for example that child rights experts, equipped with the knowledge and tools
enabling child participation, are needed in all human rights impact assessment teams. !

3.1.2 Childhood as a unique period in life - disproportionate and different effects

Ensuring that a child rights perspective is not overlooked is especially important due to the fact
that human rights impacts can have more severe consequences on a child than on an adult, and that
children experience distinct impacts from those of adults. Childhood is a season in a person’s life
of “rapid development with physiological, psychological and social aspects”, and children have
particular needs in order to sustain their development during this time.'3? Any negative impacts
during this season can have extensive consequences on the child’s development, and other long-
lasting, irreversible and even transgenerational impacts.'*3 This is why children enjoy unique rights
and protections. A specific impact from a business activity can be deemed to be tolerated if it
happens to an adult, while the same impact could be considered to be serious for a child, and
therefore could be an infringement of his or her rights. A common example of human rights
impacts that have a disproportionate effect on a child compared to an adult is pollution. Studies
show that chemicals are absorbed more efficiently by children than by adults and can have delayed
results due to their still developing organs.!3* Harmful chemicals in food are also absorbed in
higher rates by children than by adults. One study showed that lead accumulated more rapidly in
children’s bones, twice as much for an infant compared to an adult. These types of toxic harms
can lead to irreversible damage to a child’s health and development.!

Research also shows that multiple psychologically or physically damaging events in childhood
links to health issues later in life, such as lung disease, cancer, depression, alcoholism, and drug
abuse.'*% Similarly the circumstances and events of a person’s first five years in life will profoundly
affect a person’s well-being and ability to have successful social interactions and relationships in
the future, as this is when the foundations of social competence is laid.!*” This explains why an
adult could have the ability to recover without lasting means from a certain adverse human rights
impact, while the very same human rights impact could have a much more severe, long-lasting, or
even a different type of effect on a child.
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An impact can also affect an adult and a child in different ways. Take the example of low wages.
First of all it will directly impact the adult worker’s right to fair wages, and it will indirectly impact
the adult’s right to his or her economic and social rights such as access to adequate living standards,
access to food, and right to health. For the child of that worker, the low wages will have similar
indirect impacts on the child’s economic and social rights. On top of that, there are additional child
specific rights which might be impacted, such as the child’s right to education (if school has costs
such as uniforms and books) and in extreme cases it could affect the child’s right to be protected
from child labour as the child might need to work in order to help provide for the family.

This is why it is vital that when assessing a business’ human rights impacts, that impacts are not
measured only by what impacts adults will experience, but also considering if impact on children
could be more severe, or if there are even different types of impacts on children.

Case study of identifying distinct impacts on children

The mining company Barrick Gold participated in a pilot project conducted together with the
sustainability consultancy firm Twentyfifty and UNICEF with the aim of managing potential
impacts on children’s rights.!3® The approach embedded a child rights lens in the human rights
impacts assessment methodology and included a child vulnerability matrix. The assessment gave
greater understanding concerning impacts on children as distinct from impacts on adults. It also
revealed child rights impacts which were not related directly to the mine, but to the socio-economic
circumstances of the community, which gave opportunity for Barrick Gold to support positive
impacts on child rights in the community and avoid cementing negative ones. After the results of
the pilot project the company now has permanently integrated the child vulnerability matrix in all
future human rights impact assessments and seeks to improve its grievance mechanism in order to
better identify impacts on children.!3°

3.1.3 Position in society - dependency and lack of influence

Children’s weak position in society, such as their lack of adequate political voice, dependency on
adults for accessing information and a lack of resources in general also calls for extra concern. !4
Children are not allowed to vote, they can not be elected, they can not participate in economic
affairs by signing contracts, and their perspectives are rarely considered even in matters of great
concern to them.!'*! Reasons for adults not including children is historically due to preconceived
notions of children’s maturity and abilities. Scientific research contradicts this and shows that even
very young children have the ability to comprehend and conduct logical reasoning around issues
of rights such as freedom of speech and social injustices.'*> Denying children a voice is therefore

not based on their actual abilities for contribution and it denies children the opportunity to have an
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influence, and denies society valuable contributions from child perspectives. This also reinforces
current power structures where children are made even more powerless. A child rights approach
needs to challenge and seek to dismantle such constructed power-relations, and enable children to
actively participate with meaningful influence.'** Viewing children as active agents and
empowering them to participate, according to the CRC’s view of children, is both an important
aspect and a reason why there needs to be a focus on children in business and human rights
contexts.

3.1.4 Not all children are the same - intersectional perspectives

Due to intersectional aspects of children’s rights, a deeper understanding and more attention to
child rights is warranted. Children are often seen as a homogenous group with the same
vulnerabilities, risks and needs. But in fact children are diverse and can be disproportionately
affected by human rights impacts due to belonging to certain groups such as ethnic minorities,
indigenous groups, gender, social class, being disabled etc.!** Due to the lack of understanding of
business impacts on children’s rights in general, these more complex aspects are easily neglected,
putting some children at heightened risk of human rights violations.

3.1.5 Identify and support positive impacts

Another aspect often overlooked is the way in which business can have a positive impact on
children’s rights and ways in which children and young people can contribute to business.!*
Sometimes businesses refrain from digging into children’s rights since they expect that assessing
child rights impacts will only lead to negative findings, when in fact there are many impacts that
businesses can have on children and young people that are positive. Positive impacts can for
example be providing job opportunities for young people, supporting parents in their caregiving
responsibilities, engage in community activates improving access to clean water and sanitation,
and ensuring safe products for play and learning.'® A better understanding of the full range of
children’s rights in the business context will help businesses to increase their support of children’s
rights, as was evident in the Barrick Gold example above.

3.2 Impacts on Children’s Rights by Business Activities

This section aims to map out what precise child rights can be impacted, negatively or positively,
by business operations. Real life examples will also be given in order to illustrate why and how
those impacts can occur, what they can look like, and to show examples of how businesses have
succeeded or failed at identifying, taking measures to prevent or mitigate adverse impacts, and
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approached the issue of remedy for children. Important to note is that this section does not mean
to conclude whether there is legal liability for these impacts for businesses, but simply from a
human rights perspective show where there are impacts on rights.

3.2.1 Child labour and decent work for young people

Through eliminating harmful child labour and promoting decent work for teenagers, businesses
can avoid negative child rights impacts and support positive ones. As mentioned, both in academia
and legislative initiatives focus on children’s rights and business have had an almost exclusive
attention on child labour. This has in turn impacted the aims of businesses’ efforts to identify and
tackle child rights issues, limiting those measures to labour exploitation of children. Due to the
high priority of child labour, the common perception has been skewed to believing that the primary
business impact on children is child labour.'*” The strong emphasis has even in some ways had a
negative impact on children since it has resulted in a hampering of important opportunities for
young people to engage in appropriate forms of work and earn an income.!*® Businesses have for
example resorted to far-reaching and short-sighted measures to distance themselves from child
labour, which instead has turned out to have negative effects on children.'#

One quite extreme example is from Bangladesh in the 1990s. Widespread use of child labour was
discovered in garment factories suppling products to stores in the United States. Due to external
pressure from US based campaigners the businesses linked to the factories decided that all children
should stop working in the factories immediately. No in depth analysis was made of what the root
causes were of the use of child labour. Since the circumstances of the children working in the
factories were never addressed, most of those children ended up in child labour again, usually in
even more hazardous conditions, or in child prostitution. Only a small number returned to school
which was the aim of dismissing the children from work.'*? Later on, research into this situation
found that the children working in the garment factories had access to more nutritious food and
had better access to health care than children not working in those factories. However, the children
working in factories did generally not attend school but did have some previous education.!>!

This is of course not an endorsement of allowing businesses to use children as labourers simply
due to the fact that there are worse alternatives out there. Instead the point is that despite good
intentions, businesses’ efforts to eliminate child labour can in fact have a worse impact on
children’s rights, instead of having a positive impact. This example emphasized that businesses
need to thoroughly assess their approaches from a child rights perspective, ensuring that they are
long-term, focused on root causes and must involve the participation of the children impacted in
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order to have positive impacts on children’s rights. Instead of simply dismissing the children, the
businesses could have engaged with the children and their caregivers to examine any opportunities
to support the rights of those children, and how to avoid causing further damage.'>?

Due to confusion on what constitutes child labour, societal discourses, and the pressure of
eradicating it, small family businesses in supply chains have had to completely stop using the help
of their children, despite this not being harmful for the child, due to fears of being accused of child
labour.!>* These types of work opportunities could be vital to a child in order for him or her to
learn a future trade or to enable the child to fully participate in the community. In many places
mandatory education finished at around age 15 and without much opportunity for higher education,
it is vital for young persons to be able to provide for themselves. Without decent work
opportunities they end up in unemployment.'>* There has been critique that some approaches to
child labour are Eurocentric, lacking the contextual understanding of children in non-Western
countries and by not including the voices of children from those places. One example of when
children were consulted on the issue was in a research project involving 300 children from
Bangladesh, Ethiopia, the Philippines and Central America. It showed that 77% preferred that
work and school was combined nuancing the black and white image of children at work.!3> At the
same time, it is important to remember that young people at work are in a more vulnerable position
than adults and need special protections against exploitation. Businesses can positively impact
those children’s rights by providing decent work and by ensuring that they are protected in the
workplace from potential harm or exploitation according to provisions on relevant ILO
Conventions.

Despite child labour being the main child rights issue that businesses have focused on the impacts
still remains vast. According to the ILO, 152 million children are in child labour and 73 million
working in hazardous child labour.'>® This tells us that despite the enormous attention the topic
has gotten, the issue of child labour needs better approaches in order to ensure positive impacts on
children’s rights and to avoid negative ones.

3.2.2 Economic, social and cultural rights

Health

As mentioned above in section 3.1.2, research shows that environmental impacts have a more
severe impact on children’s right to health!>? than adults, due to the physical development of their
bodies. Children of migrant workers can be at higher risk since they might not have the same
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access to health care services as nationals'>®. One example of when children’s right to health was

directly impacted by business operations comes from a human rights impact assessment of a
uranium mine in Malawi which found that the company’s efforts to do no harm to stakeholder
benefited children the least. While employees of the company gained the most protection, children
were deemed to be the stakeholder group which received the least protection. The most prominent
failure to protect children’s rights were due to the construction of a new coal mine next to the
children’s school resulting in impacts on the child’s right to health. Criminal gangs targeted
children to steal fuel around the mine operations resulting in failure to avoid impact on children’s
rights not to be harmed or to be exploited in criminal activities.!>* The company also decided to
build a school to support the local children. However this resulted in a major influx of children
coming from surrounding villages. These children arrived alone and some slept overnight in the
school. This posed a security risk for the children, especially for girls whom were at risk of sexual
harassment. 6

Another case where children’s health was severely impacted due to business operations is the case
against Boliden. In the 1980s, Boliden Mineral AB (one of Sweden’s largest mining corporations)
exported its mining waste (smelter sludge) to Chile through the Chilean company Promel S.A.
Promel then shipped the sludge to the city of Arica where it was dumped at a site used as a
playground for children and where social housing was located. Promel was supposed to process
the waste and remove the harmful arsenic, but this was never done.'®' Reports of various diseases
began emerging from the area such as cancer, impaired breathing, skin disease, neurological
disorders, increased rates of miscarriages and birth defects, and even though Promel were
requested by local authorities to remove the sludge they did not. Most severe were the effects on
children who were born with physical or mental birth defects or developed severe forms of cancer.
Finally the Chilean authorities removed the sludge and deposed it in a desert outside of the city.!%?
Due to high levels of lead, cadmium and arsenic in the area where the waste was dumped
originally, about 1,880 houses had to be demolished.'®* Proceedings were held both in Chile and
in Sweden but no compensation was given due to Promel being bankrupt!®* and Boliden Mineral
AB was not considered liable due to failure to show a chain of causality between the damages and
Boliden.'®

Environmental impacts such as business operations cutting access to water or other essential land
use, like the ones described in the examples above, can also impact several other child rights such
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as adequate standard of living and education.!®® Indigenous children are especially affected by
extreme interferences in access to land, such as land acquisitions leading to the need to relocate
due to business operations.'®’

Right to education

Children’s right to education'®® can be interrupted by business activities in a variety of ways.
Education ban be impacted by the use of child labour, through environmental impact making
children sick hindering them from attending school, through resettlements and land acquisition,
through low wages of caregivers in instances where school is connected to costs or when low
wages of parents calls for the need of children to begin working.

Businesses need to pay special attention to not negatively impacting children of migrant workers!'®’
and indigenous children’s right to education as they are more at risk of having this right violated.

Right to culture

All children have the right to take part in cultural life, scientific progress and artistic productions.'”°
Indigenous children and minorities have this right especially protected including the right to
practice their religion and language.'”! Children of migrant workers also have an established right
to access and participate in cultural life and to receive education in accordance to their culture,
language and religion.!” These rights could be impacted by loss of land use due to business
operations, or due to relocation. Indigenous children and migrant workers are especially at risk of
this impact.

Right to adequate living standards

As has been mentioned above, children’s right to adequate living standards'’? can be impacted by
a variety of business behaviour such as business’ environmental impacts, by wages and working
conditions of parents and caregivers, by resettlements and land acquisitions.

Right to social services
Children’s right to social security and social insurance!’* can be impacted if business projects
demand in an influx of people into a specific area. Essential functions, such as social services
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might be overwhelmed by this. Children of migrant workers can especially be affected since they
do not always access social services on the same terms as nationals'”>.

Right to life, survival and development

Climate change, which both states and businesses contribute to, also impact a wide range of
children’s rights; their right to health, food, water, shelter etc.!”® A study from the Office of the
United Nations High Commissioner for Human Rights (OHCHR) on the relationship between
climate change and the effective enjoyment of the rights of the child states that children are
disproportionately affected by climate changes.!”” Besides health impacts (both physical and
mental), climate changes can also result in separating children from their families which in itself
is a child rights impact, but which also increases their vulnerability to other types of adverse
impacts.!”® Extreme weather can disrupt children’s access to education, housing, and important
social services.!” Severe losses of stability (family, community, housing etc) will leave children
vulnerable to serious exploitation and abuse such as child labour, trafficking, and other illicit
activities.!®” This means that climate change has far reaching impact on children’s rights such as
the right to life, survival, development, right to family life and to not be separated from one’s
parents, health, adequate standard of living, education, protection from abuse and exploitation,
right to play, and the enjoyment of one’s culture. 8!

The right to play and leisure

Children have an unique right to play and leisure, which are important aspects for a child’s
development'®2. The right to play can be impacted if businesses use or pollute land which children
use for playing. If businesses exploit young workers using excessive working hours the right to
leisure will be impacted.

3.2.3 Family rights and other impacts due to caregivers working conditions

Children can be severely impacted by the working conditions of their parents or other caregivers.
Excessive overtime, hazardous work, low wages, severely limited or no parental leave are all
aspects that will impact a variety of children’s rights such as the child’s right to adequate living
standard, access to food and water, education, health and the right to family life and the right to be
cared for by his or her parents. Low wages of caregivers have even been connected to the use of
child labour as the main reason for the use of child labour is economic need.!®3

175 CMW, art. 27, art. 43 and art. 45.

176 Kolieb, J., (2020), p. 375-376; UN HRC (2016), p. 4, para. 12.

177UN HRC (2016), p. 3, para. 4.

178 Ibid., p. 4, para. 8.

179 Ibid., P. 4, para. 10.

180 Ibid., P. 4, para. 11.

181 CRC, art, 6, art. 9-10, art. 23-24, art. 27-28, art. 19, art. 34-36, art. 30-31.
182 CRC, art. 31; UDHR, art. 24.

183 Collins, T. (2014), p. 603.

29



Studies on parent’s working conditions and working hours show many different types of impacts
on children, and it is contested if it is the amount of hours that a parent works or if it is other factors
such as the stress-level of the parent’s job or when and where the parent works which impacts the
child the most.'3* But what is concluded is that if parents have more flexible work hours, the ability
to take time off to tend to the needs of a child, access to child care and fair wages the impacts in
the child will be more positive.'® Positive long-term impacts from parents being able to spend
more time with their children are better social and emotional development, less inclined to commit
crimes, and better mental health, and those impacts last not only during childhood but carries into
adulthood.!8¢

Therefore business can avoid causing adverse impacts on children's rights by ensuring that they
respect established labour rights!®” for parents and caregivers and do not discriminate against
workers with caregiving responsibilities in the workplace'®®, and provide the support they need to
fulfil their parental duties as well as duties at work!®®. Businesses can also ensure that caregivers
who belong to especially vulnerable groups are not discriminated against, such as migrant workers,
people with disabilities'’. A child can also be directly impacted if its mother is not protected from
performing work while pregnant which could be hazardous for the child'!.

An especially vulnerable group regarding rights connected to family, are children of migrant
workers. Children might be left in the home country to be cared for by grandparents or other
community members, which can leave children open to many sorts of risks and deprives them of
their right to be cared for by their parents. Sometimes children come with their parents to the place
where they are working and can be deprived of education opportunities, other social protections,
or can be harmed if they are at the work site. Children also have the right to home and
correspondence!? which can be impacted by businesses’ use of migrant workers. Children of
migrant workers are also at risk of not becoming registered at birth or receiving nationality, which
could have lifelong impacts for the child.!*?

Migrant workers and their families have the right to freedom of movement and to not have their
documentation confiscated'**, and the right to take time off from work in order to enable family
life!>. They also have the right not to be imprisoned or deported simply based in failure to fulfil
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contractual agreements'?®. Rights connected to deportation and imprisonment are matters of the
state but could be connected to businesses as disciplinary measures and connects to the right of
migrant workers to be informed of all requirements and working conditions before their arrival.'®’

3.2.4 Right to protection from exploitation and different forms of harm

Different forms of abuse, harm and exploitation can be both a direct and indirect impact on
children’s rights to be protected from these!'*8, due to business operations. Direct impacts can be
harm, abuse and exploitation in the workplace of young workers!® or when business facilities are
used to harm, abuse and exploit children, during or after work hours. Indirect impacts can be when
a business project brings an influx of workers, especially males, to an area. As will be shown in
the example below, this can lead to sexual exploitation of children, and other types of abuse. Some
groups of children are more vulnerable to these types of harms such as indigenous children,
migrant or refugee children, children with disabilities and girls*®’. Business facilities could be
dangerous and pose safety threats if children have access to them.??! Security personnel hired by
a business could also pose a threat to children’s rights if they are not trained properly in how to
handle children???,

Businesses operating in conflict-affected areas need to pay extra attention to risks of abuse, harm
and exploitation facing children. Risks children face in conflict-affected areas are being used as
child soldiers, sexual violence, being abducted, being killed or maimed, and attacks on schools
and hospitals. Businesses can in some instances contribute to these violations, but can also help
prevent them by exercising influence on local government and by engaging in local communities
and hiring appropriately trained private security guards.?%3

Case study: The Uganda Transport Sector Development Project

In 2008 The Uganda Transport Sector Development Project (TSDP) was launched in Uganda. It’s
aim was to improve infrastructure through road building. It was funded by the World Bank, and
implemented by the Uganda National Roads Authority who contracted several companies based
in China to execute the project.?** Other types of assistance, such as technical assistance and
consulting were procured from businesses from a number of states such as: Canada, Denmark,
Ethiopia, Ghana, Israel, Kenya, Sweden and the United Kingdom, as several more.2%

19 Tbid., art. 20, art. 22, art. 49, art. 51 and art. 56.

197 Ibid., art. 37.

198 CRGC, art. 33, art. 34, art., 36; art. 37; UDHR, art. 5; ICCPR, art. 7 & art. 24.
199 CRBP, Principle 2.b.

200 CRPD, art. 7 & art. 16; CRC, art. 22; CMW, art. 10.

201 CRBP, Principle 4.a.

202 Tbid., Principle 8.a

205 Kolieb, J., (2020), p. 373-374.

204 Erdem Tiirkelli, G. (2020) p. 224 & 225;

205 Thid., p. 229.

31



A risk assessment was made, but in line with World Bank safeguarding standards only
environmental risks and risks of involuntary settlements were investigated.??® Yet another impact
assessment was made in 2009 where child related risks were identified as being resettlement and
disruptions of education as children might want to look at the road construction activities. The risk
of the spread of HIV/AIDS was also noted but not linked to children. Future tourism due to the
development of the area was also linked to exploitation of young boys and girls.?%’

However, complaints began emerging from local communities of sexual exploitation of minors
and teen pregnancies by the road construction workers and others involved with the project. The
spread of HIV/AIDS among young girls, school drop outs, sexual harassment of female
employees, lack of compensation and participation, fear of retaliation, and even child sex
trafficking were also among other adverse impacts reported.?’® Since the project was funded by
the World Bank the communities had the ability to launch these claims with the World Bank
Inspection Panel, which was done after failed attempts at getting remedies from the companies
directly.??” However, the first attempt to file a complaint with the World Bank failed, and it wasn’t
until the community let an NGO be their representative that an investigation from the World Bank
was commenced.?!’ The World Bank Inspection Panel found links between the complaints of child
rights impacts and the road construction project and found that there were obvious risk factors
which should have been included in the risk assessments from the start, and that actions to respond
to complaints had been too slow.?!! In addition, a review (stemming from the failures of this
project) from the World Bank of all their projects in Uganda revealed that operational-level
grievance mechanisms focused mainly on the loss of assets for adults but did not consider child-
protection risks. A reason identified for this lack is that women or other members of the community
(such as children themselves) were not included as stakeholder representatives.?!? This project
adversely impacted the child’s right to be protected from all forms of violence, sexual abuse and
exploitation®!3. It also impacted the right of every child who is victim of abuse or exploitation to
recovery and rehabilitation?'4, due to the bribery of perpetrators to police officers and the lack of
access to remedies. The cases involving child sex trafficking are violations of ILO C182 and is
labelled as one of the worst forms of child labour.

This project shows that it can not be expected that businesses include a child rights perspective if
it is not specifically instructed or required to do so. The risk is that child rights impacts will be
overlooked if not the right expertise exists in the company or the company sees the need to bring
in such external expertise.?!'’
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3.2.5 Children’s right to participation

A central right often overlooked in the business and human rights context is the right for children
to participate. The right of children to express their views, have them heard and respected in all
matters that concern them is established in art. 12 CRC and is one of the four core principles of
the CRC. Since it is a core principle it means that it should permeate the interpretation and
implementation of all other rights?!'¢ and the CRC Committee highlights that a broad interpretation
should be given to the term “all matters affecting the child”.?!” Children also have the right to get
the needed support in order to facilitate their participation. The CRC Committee sets up a row of
basic requirements which must be in place when implementing the right of children to participate,
stating that all processes must be: transparent and informative, voluntary, respectful, relevant,
child-friendly, inclusive, supported by training, safe and sensitive to risk and accountable.?!® This
right is also linked to other child rights such as the right to freedom of thought, expression, religion,
association and peaceful assembly, and the right to access to information?!°. Businesses can respect
this right by including consultation with children as stakeholders, for example in human rights
impact assessments, and by establishing child-accessible grievance mechanisms. This type of child
participation will assist businesses both in identifying business impacts on children’s rights, help
to design prevention and mitigation efforts in ways which will be in the child’s best interest and
not further infringe on rights, and will help to ensure that potential remedies will benefit the
child.???

It is also vital to ensure that any child participation process does not harm the child or infringes on
any other rights of the child.??!

From several of the examples given above it is clear that child participation can help to identify a
wider range of both positive and negative child rights impacts. For example in the Barrick Gold
case where they discovered socio-economic struggles for children in the communities and could
then support positive impact on a variety of children’s rights. The Uganda Transport Sector
Development Project can serve as an example that including children or their representatives might
have been an opportunity to prevent or mitigate some of the serious impacts that the road building
project had on children.

A good example of child participation is the travel company Kuoni which has positioned children
as a distinct stakeholder group in their human rights impact assessments. In their assessment on
human rights impacts from tourism in Kenya, they did not study all child rights, but had in advance
narrowed the scope down of what impacts on children might be worth studying, focusing on
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children in commercial sexual exploitation.??? This might have caused some impacts to be missed,
as concluded by a United Nations Children’s Emergency Fund (UNICEF) representative assessing
the project.??*> However, in their human rights impact assessment two years later in India, the
company included children as stakeholders on the full range of human rights.??* They way Kuoni
conducted child participation in that assessment was condoned by UNICEF, saying that other
businesses could take inspiration from Kuoni’s way of working.??3

3.2.6 Right to effective remedy

Children have the right to effective remedy for violations of their human rights??®. Child victims
of corporate human rights violations face additional barriers accessing remedies, linked to
children’s legal status as minors, their dependency on adults, and their level of development.??’
Businesses can have a positive impact on the right of children to remedy by ensuring that
operational-level grievance mechanisms are child appropriate and child accessible.??® According
to the CRC Committee grievance mechanism must be known to the child, be reliable and be set
up to be used and accessed in child-appropriate ways.??’

As was noted in the Uganda Transport Sector Development Project, remedies were not provided
for the children who were harmed, as remedies only focused on the needs of adults.

Summary
This chapter has mapped out the wide range of child rights that can be impacted by business

operations, directly and indirectly. It is clear that business impacts goes far beyond child labour
and that almost every child right in the CRC can be impacted by business activities in some
manner. In fact, it is difficult for a business to avoid some type of interaction with children and
their rights, directly or indirectly. Through real examples and cases it has been illustrated what
such impacts can look like in the real life of children, and what mistakes and successes businesses
have had in effectively identifying and responding to child rights impacts. Attention has also been
brought to the fact that so far in the business and human rights discourse, children’s rights have
had a marginalized role despite the severe impacts they can face. The complexity of how business
operations impact the rights of children, and the lack of understanding of the topic, warrants more
competence and efforts to be poured in this field. This is the backdrop for the need to carefully
considering how to frame and address children’s rights in legislation on business responsibility for
human rights.
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4 Regulatory Developments on Business and Human
Rights leading up to the EU-1nitiative

The momentum for adopting an EU Directive on corporate responsibility for human rights and the
environment stems from the increased interest and recent developments of legal instruments in this
field during the past ten years. This chapter maps out the main aspects of how legislation on
corporate responsibility for human rights have developed. This field is currently rapidly growing
with both domestic, regional and international instruments being initiated. The understanding and
clarification is growing concerning the different roles and responsibilities that businesses could
have under international human rights law.>*°

Today there are no international legally binding instruments regulating private businesses and
human rights, but there are however a couple of soft law instruments which are widely accepted
as outlining what responsible business conduct looks like from a human rights perspective.
Although soft law is not legally binding and therefore does not have monitoring and enforcement
mechanisms compelling compliance, they are serving the purpose of bringing attention to the
governance gap in the business and human rights sphere and businesses are incorporating aspects
of these into their policies and operations. Domestic and international legal frameworks that are
being drafted and adopted are often inspired by the foundations laid in these soft law
instruments.?*!

The UN Guiding Principles on Business and Human Rights

The most widely accepted and authoritative soft law instrument on business and human rights is
the UNGPs.?*? In 2005 the mandate was given to the newly appointed position Special
Representative of the Secretary-General (SRSG) to create standards of expected behaviour from
business with regard to human rights..?** In 2008 the SRSG presented the Protect, Respect and
Remedy framework (PRR).?** The PRR outlines the difference in responsibilities that states versus
businesses have. The first pillar recognises the well-established obligation under international law,
that states have the duty to fulfil the human rights of individuals and protect against abuses from
third parties, including businesses.?*> Businesses on the other hand have the responsibility to
respect human rights, which means that a business should not infringe on the human rights of
others and should address adverse human rights impacts with which they are involved.?*® The
framework also establishes that rights-holders should have access to judicial and non-judicial
remedies if human rights harm occurs. In 2011 the SRSG operationalized the PRR through the
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creation of the UNGPs. They were unanimously endorsed by the UN Human Rights Council in
2011 and accepted by both states and businesses.”*’” They were however also criticised for
compromising too much in order to cater to business interests.?3

The UNGPs are built on the three pillars set out in the PRR framework and have been instrumental
in establishing the concept of human rights due diligence.® The UNGPs state that the
responsibility of businesses to respect human rights requires avoiding causing or contributing to
human rights harm through ones own activities and address such harms if they occur. It also
includes preventing and mitigating human rights impacts which are directly linked to ones
operations through a business relationship.?*’ This means that there are three ways in which a
business can be involved in a human rights impact, by causing, contributing or directly linked
through a business relationship. Each participation category (cause, contribute, or linked to) has a
different implication for the business’ responsibility to respond to the human rights harm.?*! If the
business is found to have caused or contributed to the harm through their own activities, the
business must cease or change its activity in order to prevent or mitigate the harm. If harm has
already occurred there is a responsibility to additionally provide remedy.?*? If the business is
merely directly linked to the harm based on a business relationship with an entity which caused or
contributed to the harm, the business does not have the responsibility to provide remedies.
However, the business must use its leverage over the entity which caused or contributed to the
harm in order to encourage that entity to cease and prevent the activity.?*? The process of achieving
responsible business conduct according to the UNGPs is through conducting human rights due
diligence. Due diligence is described as having four steps: assessing actual and potential human
rights impact, integrating and acting on the findings, tracking responses, and communicate how
impacts are addressed.>** This means that the due diligence process serves both the purpose of
identifying human rights risk in order to be able to prevent them, and to identify whether human
rights risks have occurred triggering the responsibility to act.

Despite calls from children’s rights civil society organizations and from the UN Human Rights
Commission, the UNGPs do not explicitly mention children’s rights.?*> In the commentary to
Principle 18 however it is stated that “business enterprises should pay special attention to any
particular human rights impacts on individuals from groups or populations that may be at
heightened risk of vulnerability or marginalization”?*¢. The UNGPs do not however give any
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specified guidance on how the due diligence process should be adapted to include the interests and
perspectives of these vulnerable groups.?4’

Children’s Rights and Business Principles

As a response to the lack of specific guidance and obligations in the UNGPs towards children’s
rights, UNICEF took a leading role in linking responsible business behaviour with children’s
rights. UNICEF, in collaboration with Save the Children and the UN Global Compact, created the
Children’s Rights and Business Principles?*® (CRBPs) which gives guidance to businesses on what
measures they can take in order to avoid having adverse impacts on children's right and how to
support positive impacts.?** The CRBPs are not a legal framework, but deserves to be mentioned
anyway due to their important role in putting the spotlight on the nexus between children’s rights
and business.?>® The framework is based on the CRC and the two ILO Conventions C182 and
C138 regarding child labour and young workers, and it highlights the four general principles of
the CRC as being at the centre of corporate responsibility towards children’s rights.?*!

The CRBP contains 10 Principles which translates these established human rights relevant to
children into an operational framework to be used by businesses.?>? Each of the 10 Principles are
divided up into two categories of actions that businesses can take to either “respect” or “support”
children’s rights. The measures identified as needed in order to respect children’s rights are based
on the obligations set out in the UNGPs and the measures to support children’s rights are added
value initiatives which can strengthen child rights, but that are not necessarily identified to fall
under any legal child rights obligation according to international standards.>>®> An important
contribution of the CRBPs is that they give attention to how children’s rights can be impacted by
businesses throughout its value chain, from sourcing raw materials and production to marketing
and product safety.

Although the CRBP have been helpful in clarifying how businesses should act in order to respect
children’s rights they have gaps and limitations still needed to be filled.?** Limitations are for
example that they do not elaborate on all the rights found in the CRC and they do not cover
additional ILO Conventions which provisions are very relevant to children’s rights.?*>> For example
do they not go into detail of the importance of how labour rights for parents impact children which
has later on been identified by UNICEF as a vital aspect of business impact on children’s rights.?¢
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The OECD Guidelines for Multinational Enterprises

The OECD Guidelines for Multinational Enterprises (OECD Guidelines)?>’ is just like the UNGPs,
a leading soft law framework, backed by governments, designed to improve the conduct of
transnational business. These guidelines were launched already in 1976 and only contained one
article on human rights, but has since then been updated and now have a large section dedicated
to human rights and the environment. When the UNGPs were adopted the OECD Guidelines
incorporated human rights due diligence and more comprehensive responsibilities on human rights
aligning themselves with the UNGPs.>8

A unique aspect of the OECD Guidelines is that they have an enforcement mechanism, the
National Contact Points which can receive complaints from victims as a non-judicial grievance
mechanism.?> In regards to children, the instrument refers to the abolition of child labour and
highlights that children are a particularly vulnerable group. Besides that there are no explicit
mentions of what business activities could impact child rights, or what child rights might be
relevant to businesses.?*

A binding UN Treaty on Business and Human Rights

After the mandate of the SRSG was over the UN established the Working Group on Business and
Human Rights (UN Working Group).?®! It was mandated to take over where the SRSG ended by
supporting the implementation of the UNGPs.2%2 Attempts began in the UN to adopt a binding
treaty on business and human rights on UN level and an open-ended intergovernmental working
group was established to facilitate this process.?®® This process was initiated by civil society
activity, especially from stakeholders in the Global South, expressing their dissatisfaction with the
UNGPs ability to create real positive impacts on human rights.?%* Discussions and negotiation on
the binding UN Treaty began in 20152% and elements for a treaty draft was published in 2017.266
A first draft, called the Zero Draft?®’ was published in 2018 and during this year stakeholders were
given the opportunity to provide input on the draft. Since then two more drafts have been
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published, the latest one (the Second Revised Draft) was published in August 2020.26% Article 6.3.c
in the Second Revised draft, due diligence measures undertaken by businesses must include
“special attention to those facing heightened risks of business-related human rights abuses, such
as women, children, persons with disabilities, indigenous peoples, migrants, refugees, internally

displaced persons and protected populations under occupation or conflict areas”.?6

The French Duty of Vigilance Law and other domestic and regional laws

The increased attention to corporate human rights violations without accountability, and the
growing understanding of businesses’ role and responsibility for human rights has caused a stream
of initiative on domestic level in order to regulate responsible business behaviour.?’ Most
comprehensive and ground-breaking is the French Duty of Vigilance Law?’!, adopted in 2017.27
The aim of the French law is both to provide access to remedy for victims of human rights abuses
and to increase corporate accountability.?’? The law only covers large businesses (over 5,000
employees in France or over 10,000 employees worldwide) which means that around 200-250 are
affected.?’* The law is heavily influenced by the UNGPs and businesses are required to establish,
disclose and effectively implement a so called vigilance plan each year. The vigilance plan needs
to include measures to adequately both identify and address serious human rights and
environmental harm. The vigilance plan should not only include risks linked to the business’ own
activities, but also cover activities by subsidiaries, subcontractors and suppliers.?’”> All human
rights violations, fundamental freedoms, serious bodily injury, environmental damage and health
risks resulting directly or indirectly from the activities of the company and of the companies it
controls are covered by the law.?’® The law establishes civil liability for harms resulting from a
business’ failure to observe its duty of vigilance which can result in the business being required to
repair damages and compensate victims. Even if no human rights harm has occurred, a business
can be obliged through court proceedings combined with financial penalties, to correctly establish,
publish and implement its duty of vigilance plan if it is found that their vigilance plan is
insufficient.?’’ It is today the only binding domestic law imposing obligations on businesses for
the full range of internationally recognized human rights.
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A positive impact from the law is that companies’ due diligence practices have improved overall,
however, the bar har not been set very high. An analysis conducted by a group of NGOs found that
a majority of vigilance plans were inward-looking, focusing on the risks to the business itself rather
than on the risks for people and the planet.?’® This either shows a lack of understanding of the
purpose of human rights due diligence or possibly reveals a relaxed attitude towards human rights
due diligence efforts. Other shortcoming are that the concept of human rights due diligence still is
vague and that it has been interpreted in different ways by companies and other stakeholders.?”

Besides the French Duty of Vigilance Law several other domestic initiatives are currently being
drafted or have been adopted. One example is the Dutch Child Labour law which established due
diligence obligations for businesses, but limited to child labour. The Modern Day Slavery Act in
the UK is another example. This law however is merely a transparency law which does not require
due diligence, only annual reporting on efforts made (or not made) to eradicate trafficking and
forced labour from supply chains.?8¢

The EU also already has a few binding regulatory instruments in the business and human rights
area. One is the Directive on Disclosure of Non-Financial and Diversity Information?8! (NFRD)
which requires large corporations to report on social and environmental challenges. Two
instruments which require due diligence is the Conflict Mineral Regulation?®?> which covers
imports of tin, tantalum, tungsten and gold originating from conflict-affected and high-risk areas,
and the EU Timber Regulation®®} covering timber and timber products.

The initiative for an EU Directive on corporate due diligence and corporate accountability

In April 2020 the European Commissioner for Justice, Didier Reynders, announced that the
European Commission has committed to introducing rules, in 2021, for mandatory corporate due
diligence and corporate responsibility for human rights impacts (what this thesis refers to as the
EU mHREDD law).2%* One central reason behind the initiative is the failure of voluntary human
rights due diligence frameworks (such as the UNGPs and the OECD Guidelines) to actually benefit
those whose rights are impacted.?®> According to a study by the European Commission only 37%
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of businesses conduct human rights due diligence and only 16% cover the entire supply chain.?3¢
A need has therefore been identified to create legislation which changes business behaviours in
regards to human rights impacts.?” Another major reason is to create a level playing-field for
businesses instead of ending up with fragmented regulations on the EU market. Not putting
businesses who want to act responsibly at a competitive disadvantage.?%?

Strong indicators so far show that the law will be cross-sectoral, apply to all sizes of businesses
and cover all human rights. In the latest report from the European Parliament a proposal of
suggested articles for the law includes obligations on businesses to conduct due diligence in its
entire value chain and to properly address any adverse impacts.?®® They determine that the law
applies to all businesses,>® that due diligence efforts need to be based on a risk monitoring
methodology,?! and that businesses can be held liable if any human rights harm arises which they
themselves or businesses under their control have caused or contributed to by acts or omissions?*2.
A businesses can not rid themselves of liability simply by conducting due diligence. Instead, the
due diligence measures taken must be considered objectively sufficient in order to avoid legal
liability.>** A business will avoid legal liability if it can show that it’s due diligence measures were
sufficient to avoid causing or contributing to adverse human rights impact.

The EU Parliament has yet to vote on a final proposal for the text of the law, which means that
much is still up in the air. The efficiency of the law will depend on matters such as where the
burden of proof will rest and how compliance is monitored and enforced. The extent of child rights
integration in the law so far will be discussed in the following chapter.

5 Children’s Rights in the Legislative Process for the EU
mandatory Human Rights Due Diligence Law

The aim of this chapter is to analyse how children’s rights have been discussed in the legislative
process. What concerns in regards to children’s rights have been lifted, or not included, and what
measures are proposed in order for the EU law to tackle those concerns? The chapter includes three
parts. The first part analyses all the preparatory work for the EU mHREDD law, the second part
analyses the two reports that have been published which include recommendations on what the
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actual provisions of the law should look like, and the final part is a concluding analysis of how and
to what extent children’s rights have been integrated in the legislative process of the EU mHREDD
law.

5.1 Preparatory Work

This section analyses all the preparatory work in order to understand how the topic of children’s
rights have been discussed throughout the process. The most central and comprehensive study in
preparation for this law is the Study on due diligence requirements through supply chains?** which
is a study evaluating different regulatory options for a possible EU wide law on corporate
responsibility for human rights. The study is almost 600 pages long and it assesses four different
regulatory options for a possible directive on corporate responsibility for human rights. It has
received input from 334 business survey respondents and 297 general survey respondents which
include business associations, industry organisations, civil society, trade unions and government
bodies, and legal practitioners.?> Thereby this document provides good insights from a wide range
of stakeholders.

Another key study in the legislative process for the mandatory due diligence law is the Human
Rights Due Diligence Legislation - Options for the EU?, which includes two briefings;
Substantive Elements of Potential Legislation on Human Rights Due Diligence and EU Human
Rights Due Diligence Legislation: Monitoring, Enforcement and Access to Justice for Victims.
These two briefings were commissioned by the European Parliament’s subcommittee on Human
Rights in order to make recommendations on the upcoming law.

The legislative process has also been informed by the report Access to legal remedies for victims
of corporate human rights abuses in third countries’®” which was published as early as 2019.

During the legislative process under 2020 and the beginning of 2021, the European Parliament
also received three opinions from EU committees which have influenced the design of the law. A
process for including submissions from a wide range of stakeholders also took place during this
time. The European Parliament has now voted on and adopted a report which includes a proposal
for the European Commission on what the Parliament sees fit to include in the law. The adoption
of that report with the proposed articles is where the legislative process is at the moment of writing
this thesis. The Commission is expected to publish its proposal for the law in June this year
(2021).2°8 Much can of course change in the final proposal, but the preparatory work and the two
draft reports with suggestions on articles give strong indications on the broad strokes of the law.
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Themes identified in the preparatory work which are relevant for this thesis to analyse are: Reasons
for the law, regulatory options, how children their human rights risks are characterized, and
solutions proposed to address child rights risks and the probable efficiency of those solutions.

Reasons for the law

One of the central reason for the initiative of the EU mHREDD law is that past, mostly voluntary,
efforts have failed to deliver sufficient protection of human rights from business impacts. This
reason also echoes through much of the preparatory work, especially highlighting the failure of
voluntary efforts to address impacts on specifically vulnerable groups.?®® The lack of access to
justice and remedy is also an important reason for this law.3°° One briefing even refers to children’s
rights as one specific reason as to why there is a need for mandatory due diligence, as voluntary
measures have failed to address children’s rights.3! A third key reason is to create a level playing-
field by holding European companies at the same standard.3??

The Study of due diligence requirements has asked its 600 respondents about where they think
current due diligence practices fall short. Common replies are that risk is often understood as risk
to the company, and not the human rights risk, and that since there are no legal requirements,
companies will themselves decide on what will be covered in their due diligence processes. This
leads to non-efficiency for rights-holders as businesses will tackle issues that are doable to take
action on from the business’ point of view, not based on the risk of rights-holders.>** Lack of
knowledge on how to address any identified risks was also an issue highlighted.’** Another
shortcoming brought up by responders was that due diligence practices are gender-blind which
then results in them falling short of identifying specific risks faced by women. Responders said
that this is an important gap to fill since women are disproportionate and differentiated affected by
adverse human rights impacts.3%

Responses from stakeholders in the study are thereby in agreement with the EU that current
regulations are not sufficient due to their voluntary nature and due to lack of competence in
businesses in the field of human rights. It is also interesting to note that the lack of a gender
perspective is seen as one of the reasons for current failures. The fact that businesses are inclined
to focus their due diligence efforts, not based on severity of risks to human rights, but on what the
business has knowledge about and is capable of handling is concerning from a child rights
perspective. As highlighted in chapter 3, businesses’ impacts on children’s rights are not always
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direct impacts, but indirect. The impacts might also be of such nature that they do not become
apparent until later in the child’s life. This makes children’s rights less visible and requires special
competence to identify. The nature of impacts on children’s rights coupled with businesses’
shortcomings in dealing with complex human rights issues makes child rights impacts at risk of
being overlooked in due diligence processes.

A final shortcoming to current implementation of due diligence highlighted in the preparatory
work is that businesses have treated those processes as a tick-box exercise without meaningful
engagement with stakeholders, especially with the most vulnerable stakeholders.?°® Meaningfully
including input from children as stakeholders will help to identify child rights risk at an early stage.
Children are generally not included in decision-making, they face additional barriers to make their
voices heard and most often need adults to facilitate such a process for them.’® It is therefore
concerning that engagement with stakeholders have been low, indicating that such processes might
not be available for children.

On these grounds, the main reasons for this legal initiative are very much relevant for the risks
facing children’s rights.

Regulatory options
The preparatory work evaluates four main regulatory options for the EU mHREDD law:

® Option 1: no change;

® Option 2: new voluntary guidelines;

® Option 3: new reporting requirements; or

® Option 4: the introduction of mandatory due diligence requirements.
All the preparatory work is in agreement that introducing mandatory due diligence requirements
(option 4) would have the most positive impact on human rights,>*® which is in line with the input
from stakeholders as well.3%

There are generally three different approaches to designing human rights due diligence laws
(option 4). A first model is to specify the law focusing it on certain issues, such as child labour or
a specific sector such as mineral extraction. A second model, seen in the UNGPs and the OECD
Guidelines, is to cover all human rights. A third approach is to cover all human rights but refer to
specific treaties when defining the scope of human rights.3! Again there is overwhelming
consensus among all groups of stakeholders that the future EU directive should cover all human
rights and environmental issues, and not be specific to certain rights, sectors, or human rights

306 Eyropean Commission (2020a), p. 93 & 219.

307 Paré, M. & Chong, T. (2017), p. 909; Kolieb, J., (2020), p. 376-377.
308 Eyropean Commission (2020a), p. 23.

39 Ibid., p. 17.

319 Eyropean Parliament (2020b), p. 5.

44



treaties.’!! The reasoning behind this is that having issue-specific regulation would be costly and
complicated for businesses and that rights not mentioned in any issue-specific provision would be
overlooked despite them possibly having serious adverse impacts.?'> Current issue-specific
regulations, such as laws on modern slavery, child labour or specific minerals has shown to neglect
several relevant human rights issues, since such laws do not have a holistic approach missing to
target the surrounding causes which contribute to the human rights impact.’!* Another reason for
including all human rights is to “avoid legal uncertainties and the artificial separation of human

rights”.314

From these arguments, the conclusion is drawn in the preparatory work that “a deliberate focus on
the entire spectrum of human rights... ensures that vulnerable groups are within the scope of the
due diligence, including women, children, migrant workers and LGBTI individuals™!>. It is not
clarified exactly how a focus on all human rights will ensure that risks facing vulnerable groups
will be addressed sufficiently. However, the arguments for a cross-issue law covering all human
rights instead of an issue-specific law is sound. Issue-specific laws run the risk of overlooking the
mutually reinforcing root causes of certain human rights violations making measures to tackle
them inefficient. Many human rights impacts which are not highlighted in such laws will also run
the risk of being downgraded and seen as less significant.

However, to draw the conclusion that a focus on all human rights will automatically ensure that
all vulnerable group’s human rights risk will be covered seems a bit optimistic. Looking at the
evolution of international human rights law for example shows evidence of the contrary.
International human rights law began with broad treaties covering the broad strokes of human
rights for all people. But since then a multitude of treaties have had to be added targeting specific
issues or specific groups who did not in practice get their rights realized through broad general
frameworks. It is of course true in theory that all rights and vulnerable groups are covered, but
what is important is the implementation and the outcome of this law. A better conclusion to be
drawn from this discussion is that a broad law covering all human rights has the potential to benefit
the human rights of all groups. Realizing that potential might depend on what additional measures
or mechanisms are included in the law to guarantee the inclusion of often overlooked issues and
groups.

Characterization of children and their human rights risks
Children and the human rights risk they face are not discussed in detail in the preparatory work.
They are not mentioned as a group that might face additional barriers in accessing remedies,
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despite other groups such as indigenous people and persons with disabilities are specifically
mentioned.!¢ Children are also not mentioned in regards to being a stakeholder group who should
be given the opportunity to take part in meaningful consultations in due diligence processes. Other
stakeholder groups that are mentioned are trade unions, environmental organisations, women and
women’s organisations, and indigenous communities.?!’

Children are however mentioned as a group which is more vulnerable to adverse human rights
impacts.®'® But in discussions on the need to ensure that impacts on vulnerable groups facing
disproportionate impacts are addressed, only women and girls are specifically highlighted, not
children as a group.®!” The specific risks that children as a group face are not mentioned.

It can be concluded that children are mentioned as a vulnerable group in need of protection from
human rights harm. However, measures to address their specific risks are not discussed. Children
are not characterized as an important stakeholder group and their participatory rights are not
mentioned when discussing stakeholder engagement and access to remedies. This means that a
comprehensive child rights perspective according to the rights in the CRC has not been present in
this preparatory work.

Solutions to address risks to children’s rights

There are two main solutions offered throughout the preparatory work for ensuring that impacts
on particularly vulnerable groups are addressed are; Requiring a gender-perspective throughout all
due diligence processes and including non-binding guidelines accompanying the law.32°

However, one document (Human Rights Due Diligence Legislation - Options for the EU) differs
from all the others by suggesting specific child rights measures.*?! The briefing acknowledges that
despite previous due diligence frameworks (such as the UNGPs and OECDs Guidelines) not being
issue specific, there have been calls from civil society organizations demanding additional
standards for the protection of vulnerable groups such as women, children, indigenous people, and
migrants.??> Based on this, the recommendation of the briefing is that reference should be made to
additional duties for these groups, but that the EU mHREDD legislation at the same time needs to
emphasize the universal and indivisible character of all human rights.>??
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Gender perspective

Almost all the documents which make up the preparatory work proposes a required gender-
perspective in due diligence processes, and many times this is repeated several times in the same
document. Reference is often made to the UN Working Group’s Guidelines on Gender Dimensions
of the UNGPs?*?* (hereafter: UN Gender Guidelines), as a guiding tool.>?*> Reasons given for the
need of a cross-cutting gender perspective is that women face disproportionate and differentiated
impacts through business operation. Another reason is that there is a high number of women
employed in supply chains in a large number of sectors, and that these types of jobs are generally
paid less and have higher rates of informal employment.3¢ Usually the suggestion of applying a
gender-perspective is linked to discussions on past failures to address a wide range of particularly
impacted groups.®?’ This frames adding a gender-perspective as being a solution for addressing
disproportionate impacts on all vulnerable groups, not just women.3?®

The need for a gender-perspective also gets referred to in discussions on access to justice and
effective remedy in the preparatory work. It is stated that several different types of vulnerabilities
different can be barriers, but specifically mentions gender inequality as one of those. Suggestion
is that the law should ensure that women benefit equally from the remedies that businesses
provide.’?

On top of the stakeholder input from the preparatory work, several civil society stakeholders have
released their own statements on the issue of gender-inclusion and the EU mHREDD law. In a
publication put together by the Business and Human Rights Resource Centre for the German EU
Council input from a group 20 diverse stakeholders are presented. One of the key takeaways from
this publication is the call for a dedicated gender perspective and considerations of the
differentiated impacts on vulnerable groups voiced by many of the contributors, both businesses
and organizations representing rights-holders.?* Stakeholders fear that without such requirements
in the law, differentiated impacts on women and girls will not be addressed by businesses.??!
Another civil society organization (ActionAid) highlights that despite the documented knowledge
of the disproportionate impact on women from business activities, this has not materialized into
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“anything meaningful in practice” in the EU mHREDD legislation process so far.>*? ActionAid
sees the need for explicit measures for women pointing to the fact that in standard risk assessments,
gender disparities are not identified and therefore measures could be misguided and not benefit
women as much as men.**? ActionAid fears that if measures on gender sensitive due diligence are
not included at the start of these legislative initiatives it will take years to correct such gaps and
urge legislators to not miss this opportunity. Efforts to measure for vulnerable groups later will
become just add-ons and not integrated in the mainstream processes.>**

Calling for a gender perspective to be mandatory in due diligence processes is a way of
mainstreaming these issues into general processes. Mainstreaming can have a few different
meanings but according to the definition presented by the Council of Europe gender mainstreaming
means “introducing a gender perspective in a given policy field in order to make sure that the
effects of policies are more gender neutral*3, This is different from using a targeted approach to
address certain issues. The targeting approach sets out an explicit focus on a certain issue
combined with specialized rights and obligations. The mainstreaming approach recognizes that an
issue is so important that it must be considered throughout all undertakings.?3

Mainstreaming gender concerns is not a new phenomenon in the business and human rights
regulatory field. Concerns of overlooking impact on women have been raised in regards to all the
main previously drafted regulatory frameworks on business and human rights, such as the UNGPs,
the UN Treaty on Business and Human Rights and the French Duty of Vigilance Law.’

In regards to the UNGPs, mainstreaming gender in the implementation of due diligence efforts
was recognized as so essential that the UN Working Group in 2019 released a booklet on the
Gender Dimensions of the Guiding Principles on Business and Human Rights**® (this is the UN
Gender Guidelines which previously have been referenced). The UN Gender Guidelines includes
a report on gender-dimensions in the area of business and human rights and specific gender-
guidelines for each principle in the UNGPs, and stresses the critical need for both states and
businesses to step away from gender-neutral due diligence due.’*® The UN Gender Guidelines
echoes the reasons mentioned above for the need for a stronger focus on gender-related human
rights impacts: the inadequate attention on gender from businesses and states in due diligence
processes, the disproportionate adverse human rights impacts on women, and the additional
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barriers that women and girls face when seeking remedies.**® The UN Gender Guidelines also
suggests that although the guidance in the report is focused only on women, it could be applied to
any type of rights holder who faces barriers and discrimination in regards to their human rights.3*!

Non-binding additional guidelines

The Study on due diligence requirements states that additional non-binding guidelines can be a
good solution for ensuring protection for vulnerable groups, stating that they have been useful for
reporting non-financial information in regards to the EU non-financial reporting Directive
(hereafter: NFRD).3#? There is however no references to in what ways they have been useful in the
NFRD. The study lists a non-exhaustive list of standards and guidelines which could function as
additional non-binding guidance in the EU mHREDD law. The list includes for example the
UNGPs and the OECD Guidelines, guidance on sector-specific initiatives and guiding instruments
on how to address certain risks. Guiding documents on how to address certain risks include for
example the UN Gender Guidelines**, the Children’s Rights and Business Atlas***, and The
Principles on Climate Obligations of Enterprises’*.34¢ It is positive that there is a guiding
document referring specifically to children’s rights, which indicates recognition of the need for
additional attention to this stakeholder group.

The question that needs to be raised however, is how effective these accompanying guidelines will
be as they are non-binding. This is especially relevant in light of the evidence previously presented
that businesses have not been inclined to follow voluntary guidelines, that those have had little to
no effect on human rights violations in supply chains, and the failure of businesses to address
significant risks and instead focusing on risks that are easy to handle.?¥’

In addition to the preparatory work not providing reasons for how accompanying guidelines have
been influential for the NFRD, the many voluntary guidelines in that directive have in fact been
pointed out as problematic. The critique is that they create fragmentation in company reporting,
since businesses are allowed to report in accordance with the international standard of their
choice.**® The European Commission also added more additional guidelines to the NFRD in 2019,
since the directive with its previous guidelines did not produce reporting in line with the goals of
the directive.’*® Despite these efforts the NFRD has not been effective in responding to the needs
of the investment community and other stakeholders. This, alongside other matters, has led the
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European Commission to present and adopt a far-reaching proposals to review the NFRD in April
2021.%3% The European Commission sees a need to revise and strengthen the existing directive and
the current system of voluntary guidelines was mentioned as one of the reasons for the NFRD not
being efficient.?>! In its proposal for strengthening the directive the European Commission rejects
the legislative option to continue with the current approach of non-binding guidelines, and also
rejects the legislative approach to update these guidelines but keep them voluntary.*>? Instead the
way forward seems to be including more detailed reporting requirements in order to ensure that
the information reported meets to goal of the legislation.?>

Momentarily disregarding the apparent failure of voluntary guidelines in the NFRD, the argument
in their favour, is that the EU mHREDD law will give a stronger protection than previous voluntary
legal frameworks (like the UNGPs for example) since the actual due diligence duties will be
mandatory in the EU mHREDD. However, this line of thought can be further informed by the
preparatory work itself as it tries to assess future impacts on human rights depending on the
different regulatory options. That section states that several businesses say that they think that
there will an overall increased positive impact on human rights from the law, but they have a hard
time assessing what type of impact and to what extent. The study links this uncertainty to the track-
record of businesses’ non-compliance of due diligence duties when enforcement mechanisms are
weak, even though due diligence duties were mandatory. References are made to two studies, one
on the 2010 Dodd Frank Act in the US and one on the EU Conflict Mineral Regulation. Both these
studies showed that despite mandatory obligations, businesses often will seek the easiest way of
complying with the law based on the risks to the business in case the law would be enforced.?>* If
businesses approach the EU mHREDD in the same manner the effectiveness of the law will be
limited, and it can be assumed that children’s rights will continue to be overlooked. This
assumption is valid since many business impacts on children’s rights are indirect or might not be
discovered until much later in life, making it hard to tie responsibility to the business, and thereby
lowering the chances of enforcing liability. Therefore incentives to follow additional non-binding
guidelines to address child rights impacts in due diligence processes could be low.

Finally, the preparatory work tries to answer the question on whether mandatory due diligence
regulation will be effective from a human right perspective. It concludes that a large majority of
stakeholders think that the impact on human rights from introducing mandatory due diligence
obligations would be positive,*> as long as businesses conduct robust risk assessments, include
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meaningful collaboration with stakeholders, and that enforcement mechanisms are strong.’>

Whether robust risk assessments actually will be conducted is however unsure. Thus identifying
three important aspects of the law which need to function well in order to provide positive effects
on human rights: robust risk assessments, stakeholder engagement, and effective enforcement. The
track record from current implementation of due diligence frameworks however concludes that the
quality of risk assessments and stakeholder engagement have been low, threatening the positive
impacts on human rights. For example has this thesis pointed out earlier®>’, that general human
rights impacts assessments and audits are not commonly designed to capture child rights concerns,
unless specific efforts to include them are made.

Summary of the analysis of the preparatory work

The first thing that can be concluded from the preparatory work is that the issue of heightened risks
for certain groups is not discussed much in detail. Most focus in the studies are on the technical
details of the law, which is of course a major aspect that needs to be conducted correctly if the law
is to achieve its aim. However, the main aim of the law is to prevent adverse human rights impacts
due to business activities, and therefore it is warranted to have some deeper analyses of how to
ensure that all rights-holders will benefit from the law and that vulnerable groups will not be
overlooked. It is therefore quite disappointing that there has been no in depth assessments on what
measures will be effective to address certain salient risks or vulnerable groups. It all seems to rely
on businesses being competent enough to conduct risk assessments of high quality and acting
efficiently on those findings.

Most noteworthy is the lack of attention on how to address the issue of access to justice and
remedies for certain groups, which is hardly discussed at all. This should have been further
addressed since low stakeholder engagement was one of the aspects identified as being a reason
why past efforts have failed. It is additionally concerning that this is not discussed more in depth
since stakeholder engagement has been identified as an important aspect of successful due
diligence.

Other common themes brought up in the preparatory work is the failure of voluntary efforts. That
businesses have approached due diligence as a tick-box exercise and not focused on the risks of
rights-holders but risks to the business, and the lack of knowledge among businesses on how to
conduct due diligence. Even when there has been mandatory due diligence duties, businesses seem
to generally do the bare minimum in order to fulfil such duties, and in many cases do not even
fulfil their duties if the risk of enforcement and being held legally liable is low.

There is consensus on having a broad and flexible law covering all human rights issues and sectors.
The positive aspects of that is that the law can be applicable to all businesses and that measures to
tackle human rights impacts will be holistic and hopefully more effective, instead of simply trying
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to treat each rights impact in isolation. Even though the concern is raised that vulnerable groups
are impacted more severely there is no deeper analysis on how to fill that gap. The main solution
offered is non-binding guidance to accompany the law. This is concerning since voluntary
guidance has not been effective in the past, which the preparatory work itself recognises. Voluntary
guidelines in combination with the fact that many impacts on children’s rights are difficult to link
to a business in a way which holds them legally liable, low incentives are created for businesses
to include children’s rights sufficiently in due diligence.

The other solution suggested to ensuring that disproportionate impacts on certain groups are
addressed is to include a requirement on gender-sensitive approach to due diligence processes.
There has been a strong call in almost all the documents of the preparatory work of requiring
businesses to have a gender-perspective in their due diligence efforts, in their access justice
mechanisms and when providing remedies. The most common reasons for that requirement is that
women and girls experience human rights impacts in disproportionate and differentiated ways, but
also that there is a large workforce of women in the low paying jobs in global supply chains. This
is interesting as children are also often described as a group which experience human rights
impacts in disproportionate and differentiated ways, however there is no specific mention on how
to protect children from those severe impacts. Other vulnerable groups have only been briefly
mentioned when being identified as such, but have not received any calls for specific measures in
the way that the gender aspect has. Children are instead overwhelmingly mentioned in regards to
child labour, but not in regards to other human rights impacts or in regards to the participatory
rights. This analysis have also shown that past regulatory frameworks on business and human
rights have also been critiqued for not including a gender perspective. It was seen as so vital for
the efficiency of the UNGPs that the UN Working Groups produced guidelines for each principle
in the UNGPs on how to incorporate a gender perspective.

The legitimacy and efficiency of the two main solutions; additional non-binding guidelines and
applying a gender-perspective, will be further analysed in the next chapter (chapter 6).

5.2 Committee Reports with Recommendations on the Content of the
Law

The Committee on Legal Affairs have so far published two reports which include
recommendations to the EU Committee on how the text of the EU directive should be designed
and what should be included. The first one (hereafter: the Draft Report) was published in
September 2020 and voted on and adopted, in the EU Parliament in January 2021.%5® After public
consultations, debated in the Parliament, and Committee opinions it was updated and a final
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version (hereafter: the Final Report) was voted on and adopted in March 2021 in the EU
Parliament.*® This section analyses these two drafts looking at the approach taken to children’s
rights and also compare differences between the two reports to see how the legislative process has
developed in regard to children’s rights. Due to the many calls for gender perspective in the
preparatory works it is interesting to also explore what attention gender has been given in the
drafts.

Both the Draft Report and the Final Report are structured in the same way, first a section named
Motion For a European Parliament Resolution which gives account on important matters to
consider in the drafting of the law. Second follows the recommendation for the actual text of the
directive, starting with a preamble and then the articles.

The introductory texts

There is a significant increased focus on children in the two reports compared to the preparatory
work. The improved visibility of children is also very notable comparing the Draft Report to the
Final Report. The increased attention to children in the two Reports is mostly seen in the preamble
and mainly concern highlighting the wide range of risks children face due to business operations.

For example, while both reports refer to child labour,**° the Final Report highlights both a broad
scope of children’s rights which can be impacted by business operations and the lack of awareness
businesses have concerning these impacts.*®! The Final Report states that business activities can
impact the entire range of children’s rights set out in the CRC and acknowledges that childhood is
a unique period of development where adverse impacts could have lifelong, irreversible and even
transgenerational consequences.*%? It explicitly mentions that businesses in general have a “limited
awareness of the range of impacts they have on children’s rights”, and the “potential life-changing
consequences these can have for children™3®. The Final Report also states that businesses have a
responsibility to protect children in particular, in addition to preventing child labour*®* and that
due diligence without attention to children risk being ineffective.’®> This is a significant
acknowledgement of the unique and severe risks that face children and the fact that special
measures are needed in order to protect children’s rights. It is also a huge improvement from the
Draft report which only mention that children risk being exploited in child labour. Additionally,
references to child rights guidance tools like the CRBPs and CRC General Comment 16 is added
in the Final Report, while being left out in the Draft Report.36
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Despite this acknowledgement of the disproportionate human rights impacts that children face,
their participatory rights are still left out. When discussing accessibility to operational-level
grievance mechanisms and access to remedies only women, indigenous people and persons with
disabilities are mentioned as groups which businesses should guarantee access to.3¢’

In regards to stakeholder engagement both reports emphasize the importance of including:
workers, trade unions and indigenous people.**® The Final report however adds children in a list
of potential stakeholders which should be consulted, although not as a particularly important group
for meaningful participation.*®

Gender-perspective

The strong attention to the disproportionate impacts on women and the call for gender-perspective
in due diligence processes which was apparent in the preparatory work is equally emphasised in
the two reports. Both of the reports mention that businesses should integrate a gender-perspective
in their human rights due diligence processes, with guidance from the UN Gender Guidelines, due
to the differentiated and disproportionate impacts of human rights violations on women. This is
mentioned repeatedly in both the reports.37°

Even though the Final Report mentions that due diligence without attention to children risk being
ineffective in protecting their rights, the calls for a gender-perspective are worded in much stronger
language and, as mentioned, repeated several times. The calls for including a gender perspective
states that businesses should include a gender perspective in their due diligence processes.?’! The
reference to child rights due diligence simply raises a warning flag saying that children's rights
might not be sufficiently protected if the law is not designed with attention to them, without any
call to action.

The Articles

Despite the increased attention on the risks children face in the beginning of these reports, the
actual articles do not make any mention of children explicitly nor do they lay down any hard
obligations on specific measures for vulnerable groups. There are many concerns and gaps being
raised in the recommendations that are not addressed in the articles. Such as how to deal with the
issue of low awareness among businesses of their impact on children’s rights, and how to ensure
that due diligence processes are designed with due attention to children’s rights. No specific
obligations are being put on businesses or member states to address these problem areas.

One article which is worth noting is article 9 on grievance mechanisms. The Final Report refers to
the General Comment 16, in addition to UNGP Principle 31, as a guide on how to design an
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effective grievance mechanism.’”> The General Comment 16 says that an operational-level
grievance mechanism can sometimes be a useful tool in the best interest of the child to raise
concerns towards a business.*”® It is not clear however in the article if that entails a legal obligation
to make operational-level grievance mechanisms child-accessible, or if it is simply referring to the
general approach to operational-level grievance mechanism found in the General Comment 16.

Children are mentioned in a list of stakeholder groups in the Final Report, while this was omitted
in the Draft Report.>’* There is however no obligation that children must be involved as
stakeholders.

Both the reports include an article on the non-binding accompanying guidelines. The Final Report
states that the purpose of the guidelines is to guide prioritization and proportionality in terms of
“impacts, sectors and geographical areas”.3”> The CRBP and the General Comment 16 are included
as examples of guidelines which should be added. The Draft Report did not include these.

Summary of the reports and their recommendations for a proposed law

From a child rights perspective there are major important improvements made in the Final Report
compared to the Draft Report. Significant improvements are for example that the wide range of
children’s rights which can be impacted by business operations are mentioned and the lack of
awareness businesses have concerning these impacts. Also that both the CRBP and the General
Comment 16 are referenced as non-binding guidelines and that the General Comment 16 should
inform the design of grievance mechanisms. This indicates that the need for a stronger child rights
inclusion has been noticed by the drafters during the legislative process. However, the inclusion
of children is still mainly in the non-binding sections of the reports, and not in the actual articles
of the law. The same goes for measures on a gender. Since many of the concerns raised in regards
to children’s rights have not materialized into hard obligations in the articles, it is hard to conclude
what protection they will offer to children. Even though the language for gender-sensitive
approaches were stronger than for including a child-perspective in due diligence processes, those
have not either been transformed into specific mandatory duties.

5.3 Concluding Analysis of the Integration of Children’s Rights

The analysis of the preparatory work for the EU mHREDD law shows that there is consensus for
a law covering all human rights, but that there are concerns for the adverse human rights impact
on vulnerable groups, including children. Some solutions were brought forth to ensure that the
disproportionate impacts on their human rights would be addressed, but they are not completely
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convincing as to their efficiency. The two main solutions offered are to include additional non-
binding guidance on certain issues and risks, and to apply a gender perspective to due diligence
processes. Since such additional guidance documents would be voluntary in nature, it is however
difficult to say what level of protection that would grant children and other vulnerable groups. It
was also mentioned that as long as businesses conduct robust risk assessments and the enforcement
mechanisms are strong, all vulnerable groups’ rights will be covered. But this blanket statement
seems quite naive, and there is no evidence saying that businesses will have the incentive or the
competence needed in order to do this job thoroughly. On the contrary, evidence points to the fact
that businesses in general direct their due diligence efforts on issues which are the most convenient
for the business to tackle. Human rights impact assessments are also not generally designed to
identify specific child rights risk, risking that they become overlooked. Additionally, even when
there have been mandatory duties on businesses to conduct human rights due diligence, there has
been major misunderstandings on what human rights due diligence means and most efforts have
been misguided, managing the risks to the business and not the risks for rights-holders. This has
especially been the case when the business can assume that their failed human rights due diligence
efforts will not lead to severe consequences for the business.

Therefore the argument could be made that non-binding guidance will be helpful for those
businesses that already have an ambition to take human rights impacts seriously. But for businesses
that do not have a genuine motivation in this area, evidence points to the fact that due diligence
will not be conducted in such a robust way that especially vulnerable groups will get the attention
needed. This approach therefore jeopardizes one of the main goals of the law of achieving a level
playing-field, by allowing different thresholds of ambition. This approach might give too much
flexibility for businesses to decide their own level of commitment, when instead the legislator
could find ways to better ensure that vulnerable group’s rights are indeed taken into consideration.

Another interesting finding from this analysis is the heavy attention gender has gotten, from all
types of stakeholders, and both regarding this EU mHREDD law, but also previous similar
regulatory frameworks. There are calls for requiring businesses to conduct all their due diligence
efforts with a gender-sensitive approach, and although other vulnerable groups have been
mentioned, none of them have gotten that level of attention. Reasons that have been mentioned for
the need for a strong gender perspective is that females experience human rights impacts in
disproportionate and differentiated ways. From the child rights overview in chapter 3, it has been
shown that the same wording is used when explaining children’s vulnerability to human rights
impacts. The question then arises on what makes the call for a gender perspective legitimate
compared to the same type of focus on children, if they are found to be in the same position? It is
also interesting to note that despite the strong calls from many stakeholders on a requirement for
a gender perspective in due diligence processes, this suggestion has not materialized into any hard
obligations in the proposed articles.
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There was one briefing in the preparatory work which suggested specific obligations towards
children and other vulnerable groups’®, but this suggestion was not discussed further in any other
of the documents or in the reports with suggested articles for the law.

Finally, children’s participatory rights have had very little attention throughout the preparatory
works. Children are only discussed as a vulnerable group, and when matters of stakeholder
engagement and access to effective remedy are discussed, children have not been one of the groups
that have had a high priority of including. This is unfortunate since low stakeholder engagement
with especially vulnerable groups, and the lack of effective remedies, are some of the core reasons
why past due diligence efforts have failed.

6 Solutions for Addressing Children’s Rights

This chapter aims to answer the two main questions that arose from the analysis of the preparatory
work of the EU mHREDD law. Firstly, whether the solution of additional voluntary guidelines
offered in the preparatory work is sufficient for guaranteeing effective protection of the rights of
specific vulnerable groups. Secondly, whether there are arguments for mandatory mainstreaming
of children’s rights throughout due diligence processes in the same way that gender mainstreaming
has been a constant demand.

6.1 Addressing Children’s Rights through Additional Non-Binding
Guidelines

Addressing vulnerable group’s rights through additional non-binding guidelines is the only
recommendation from the preparatory work which so far has materialized into hard obligations in
the report with the suggested articles. It is therefore very important to answer the question of
whether encouraging businesses to properly address children’s rights, through simply referencing
international guidelines is sufficient in order to avoid interfering with those rights.

From the analysis of the preparatory work it was concluded that no evidence was given supporting
the efficiency of additional non-binding guidelines. It is concerning that the only main solution
picked up the EU to protect especially vulnerable groups has not been researched better, before
highlighting it as the main solution.

In the context of business and human rights, there is not much evidence showing that voluntary
guidelines in general are an effective tool to protect human rights. On the contrary, the EU
mHREDD preparatory work itself referenced multiple times the fact that businesses have not been
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inclined to follow voluntary guidelines on human rights. In fact, one of the major driving forces
behind the initiative to this law is that voluntary guidelines on human rights due diligence for
businesses have not been efficient. There is no evidence showing how voluntary guidelines in the
NFRD have been helpful to create efficient implementation. On the contrary, it seems as though
the Directive is moving away from voluntary guidelines and towards a law with more detailed
reporting standards. Child rights and business scholar Erdem Tiirkelli even sees voluntary
guidelines as a danger to children’s rights due to their voluntary nature which allows for a “pick
and choose” approach.?”’

The preparatory work also showed that the fulfilment of due diligence obligations have been
overall weak even in legislation where such requirements have been mandatory. On top of the
examples already presented in the preparatory work, the same patterns are seen in France as
businesses have implemented the French Duty of Vigilance Law.

Analysis from NGOs show that the content of the large majority of vigilance plans businesses have
published?”® have heavily focused on the risks to the company itself instead of risks of adverse
human rights impacts on people.?” When describing identified risks and how to address them, the
plans have been too general and vague, providing little information on the identified risks actually
could materialize in the business’ operations.**° Prioritization of addressing risks have been made
based on stakeholder expectations and importance to the company, not based on the severity and
saliency of the risks of adverse human rights impact on rights-holders.*®! It is also clear from
several vigilance plans that they are made with the aim of avoiding judicial proceedings or other
sanctions, and not with the aim of ensuring that their business operations do not interfere with a
person’s human rights.3%?

These findings point towards either a major lack of competence in conducting human rights due
diligence, or to a lack of ambition and effort to actually avoid violating human rights throughout
one’s business operations. No matter if the problem is a lack of knowledge or a lack of genuine
motivation, the result is still the same, comprehensive risk assessments and their implementation
is not being done. Since robust risk assessments is one of the prerequisites identified for the law
to have a positive impact on human rights in the preparatory work, this should raise some red flags.
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These issues found in implementing current mandatory due diligence, does not offer a lot of
confidence that businesses will adequately incorporate voluntary guidelines to ensure that their
due diligence processes reach a high standard covering all potential child rights risks. Especially
since child right’s risks are often indirect and are reinforced by systematic discrimination and
socioeconomic issues. This is also supported by assessments of published vigilance plans under
the French law, showing that large scale generalised violations such as low wages and long
working hours are less prominent or non-existing.>#3 This is important to note, since a lot of human
rights risks facing children are part of systemic rights violations, which corporations’ potentially
contribute to upholding. Sherpa, one of the NGOs conducting the analysis of the French vigilance
plans shares this opinion and points out that even though the primary obligation to ensure laws on
for example living wages and other fundamental labour rights falls on states, these are human
rights risk which companies need to include in their duty of vigilance plan in order for the plans
to be adequate.’®* The plans must show how the business “allows, encourages or profits from
situations of social dumping in the country where it operates”.38> Having a child rights perspective
in due diligence processes could help identify these surrounding issues as human rights impacts
assessment tools must be adapted to capture child rights impacts which are often outside the
workplace.

The different levels of commitment that businesses have towards human rights, combined with the
approach of using voluntary guidelines could possibly damage the goal of creating a level playing-
field for businesses.’®® A multitude of guidelines could create uncertainty and inconsistency of
what is expected of business creating competitive advantages for businesses who do not have a
genuine approach to conducting human rights due diligence.*®” This can damage the efficiency of
the law as firms might be reluctant to report on and address, for example serious child rights risks
based on voluntary guidelines, as this might be compared negatively with other businesses whom
have not been detailed in their approach to children’s rights. The confusion and fragmentation
which many voluntary guidelines can create was also mentioned as an issue in regard to the NFRD.

Input from UNICEF in England also state that additional guidelines are not a sufficient solution.
UNICEF states that they could be helpful for businesses on how to incorporate children’s rights in
their due diligence, but that the requirement to have a child rights perspective should be
mandatory.*3® UNICEF wants children to be seen as a distinct group in human rights due diligence
processes in any future corporate human rights due diligence law.*%’
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This stance from UNICEF echoes with the expectations on future legislation set out in the General
Comment 16. The General Comment 16 is seen by scholars as crucial to the progressive realisation
of children’s rights in the business sector.?** The General Comment 16 states that legislation needs
to have a clear child rights focus in order for children’s rights not to be overlooked**! and that there
should be an expressed requirement for all businesses to conduct child rights due diligence.**> The
General Comment 16 is not opposed to subsuming child rights due diligence in a more general due
diligence process but stresses that if a business does not do specific child rights due diligence,
there are high requirements on the business to ensure that any differentiated impact on children is
identified.’** The Final Report for the EU mHREDD law references the General Comment 16 on
how to design effective grievance mechanisms. Due to its authoritative standing on interpreting
human rights law the EU should pay closer attention to what obligations the General Comment 16
puts on states in regard to how they should legislate on the topic.?** The EU should not pick and
choose what parts of the general comment that seems convenient to add, but to embrace the treaty
body’s expert recommendations. The General Comment 16 should be the foundation of any future
legislation on business and human rights**> and implementing the measures set out in the General
Comment 16 is needed in order for business-linked violations of children’s rights to be sufficiently
addressed.??¢ In order for children’s rights to be properly incorporated in business and human rights
discourse, it is important to properly integrate them now as the field is developing, instead of
sticking it on as an add on later.>’

Summary

To conclude this section, there is not much evidence pointing to the fact that additional non-binding
guidelines will ensure that adverse human rights impacts on children will be identified and
addressed sufficiently by businesses. Instead, the EU should be guided by the General Comment
16 on how to incorporate children’s rights in the EU mHREDD law. The General Comment 16 is
an authoritative source of interpretation of human rights law and recommends child rights specific
due diligence. By not following the recommendations set out in the General Comment 16, and
what is promoted by child rights experts, and instead hoping that voluntary guidelines will
sufficiently protect children without much evidence to show for it, the EU shows a low
commitment to children’s rights.
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6.2 Mandatory Child Rights Perspective in Due Diligence Processes

Despite the General Comment 16 and other child rights experts recommendations for a mandatory
child rights perspective in due diligence processes, the EU mHREDD law does not refer to this as
being a solution. However, much of the preparatory work has demanded a cross-cutting gender
perspective in order to make due diligence efficient for women’s rights. This might be a good
solution as it allows for the law to still be broad, covering all human rights, but still has mechanisms
which capture traditionally overlooked groups.

This section will compare the arguments for a gender perspective to the situation and risks that
face children in connection to potential corporate human rights harm, to see if the situations are
comparable. From this comparison conclusions can be drawn as to whether there is also a
legitimate argument for requiring a mandatory child rights perspective in the EU mHREDD law.
The final section will discuss whether rights mainstreaming is an effective approach to guarantee
the rights of marginalized groups. Since the previous section concluded that voluntary guidelines
are not effective, it is even more important to find other approaches to ensuring the integration of
children’s rights.

6.2.1 Reasons for gender mainstreaming

There are three main reasons put forth for strongly calling for a mandatory gender perspective in
due diligence processes. Firstly, the failure of both states and businesses to properly identify and
address human rights risks facing women and girls. Secondly, the differentiated and
disproportionate impacts that women and girls suffer from corporate human rights impacts.
Thirdly, that women face additional barriers in making their voices heard and in accessing effective
remedies and justice.>*® The barriers women face are rooted in the context of power-inequalities
in which human rights impacts occur, and without a gender-perspective these power relationships
will remain the same.’*® Some of these aspects are simply societal constructions while other
vulnerabilities are linked to women’ being the ones giving birth to children, and facing
discrimination due to that biological function. As mentioned in the previous chapter, the same
concerns have been raised in regards to the UNGPs and the UN Treaty on Business and Human
Rights and the French Duty of Vigilance Law.**

The risks of not having a mandatory obligation to mainstream gender-issues in human rights due
diligence is that women will be made invisible, that violations experienced by women will not be
accounted for, and might even be further normalized.**! Since the purpose of legislation on

398 HRC (2017), p. 6 para 22 & p. 22 para. 128; Women’s International League for Peace and Freedom (2017), p. 2;
Awori, S. et al. (2018), p. 285 & 286; Human Rights Watch et al. (2011), p. 2.

399 Awori, S. et al. (2018), p. 285 & 286.

400 HRC (2017), p. 6 para 22 & p. 22 para. 128; Women’s International League for Peace and Freedom (2017), p. 2;
Awori, S. et al. (2018), p. 285 & 286; Human Rights Watch et al. (2011), p. 2; Joint Civil Society Statement (2021)
Available at: https://www.ecchr.eu/en/press-release/france-must-ensure-implementation-of-duty-of-vigilance-law-
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corporate responsibility for human rights is to prevent, protect and remedy any human rights harm,
the achievement of that aim is jeopardized without such measures.*?

Studies have also pointed to additional benefits of requiring a gender-perspective in human rights
due diligence. It will force businesses to innovate the ways in which they identify and address
human rights risks, since the classic approaches used today fail to capture surrounding
socioeconomic and political contexts leading to disproportionate impact on women.**3 And while
recognizing that a business can not solve all these underlying issues on their own, businesses do
“have a responsibility to acknowledge these situations and ensure that it is not perpetuating or
benefiting from gendered inequalities.”*%*

6.2.2 Analysis on the need of mainstreaming children’s rights

Comparing the reasons for mainstreaming gender in due diligence processes with the situations
that children find themselves in, there are striking similarities. This thesis has laid out compelling
evidence that children, just like females, face disproportionate and differentiated human rights
impacts.*> Due to the unique period of mental and physical development that childhood is,
children are much more susceptible to harm than adults. Negative impacts can have long-lasting
and even irreversible consequences on a child’s life. Children also suffer from societal power-
imbalances making it difficult for them to make their voices heard and have influence in decision-
making. Some of these barriers are due to the development stage that children are in which makes
them dependent on adults to provide and explain information to them. Other barriers are practical
since children lack finances or other resources needed to make their voices heard, needing adults
to facilitate communication. Societal prejudice against the abilities of children to form logical
opinions on important matters is another barrier. For all these reasons it can be concluded that
children, in similar ways as females suffer barriers in regards to participation.

Children’s rights have also been overlooked in the business and human rights context, in the same
way that the specific issues facing women have been overlooked in current due diligence
processes. Children also face the struggle that women historically, and still today face, to be seen
not only as a group in need of protection, but also as individuals with agency and participation
rights in society. Unequal power-structures in society, based on patriarchal norms put both women
as a group and children as a group in a similar disadvantaged position in the context of business
and human rights.
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The risk of not requiring businesses to mainstream a child rights perspective are therefore also the
same as women face. The efforts from businesses in their due diligence processes will fail to
properly identify the specific human rights impacts that affect children. Adequate attention will
not be brought to the human rights risks they face. This risk is also that children will not have any
mechanisms through which their voices, not only can be heard, but also respected. Benefits could
also be the same, which are innovating new ways to conduct human rights impact assessments to
capture risks to children’s rights, which in turn could lead to better and more efficient methods to
approach due diligence processes.

6.2.4 Mainstreaming as a best approach and as a part of EU’s strategy

Mainstreaming children’s rights in the EU mHREDD law is also supported by research showing
that there is an overall inadequate attention to children’s rights in EU legislative processes which
needs to be addressed.*® Recommendations to the EU from a Eurochild study on the topic is to
mainstream children’s rights by conducting child rights impact assessments throughout legislative
processes.*”” There are already firmly embedded processes to mainstream other issues such as
gender equality,**® which is perhaps why the call for a gender-perspective has been so strong
through the legislative process of the EU mHREDD law. The EU itself sees a need to ensure
mainstreaming of children’s rights into all relevant laws and policies in order to achieve its aim of
protecting children.*®®

[lustrating this, there are many examples of EU laws that have failed to properly consider
children’s rights in their drafting stages resulting in negative impacts for children in the
implementation of the laws. For example has research conducted by Garde on EU’s internal market
and consumer policies has shown that it has failed to protect children’s rights by on the one hand
mentioning that children are a particularly vulnerable groups of consumers, but on the other hand
using wording in the directive which is so restrictive and vague that the issue of their vulnerability
is not gaining any attention at all.*!® This resounds with the legislative process for the EU
mHREDD law, as it does emphasize the severe human rights risks that children face, but does not
offer clear solutions on how to protect them. Another example is the EU’s work-family
reconciliation framework which includes the Pregnant Worker’s Directive. According to James®*!!,
the provisions for pregnant and new mothers have only considered the needs from a gender
equality perspective and have completely overlooked a children’s rights perspective.*!? This shows
the importance of not just adding a gender-perspective thinking that it will capture all vulnerable
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groups, as was suggested in the preparatory work. Intersectional perspectives and perspectives
from a wider range of groups needs to be considered.

It is also relevant to note the constitutional obligations that the EU has towards children. According
to art. 24 of the EU Charter on Fundamental Rights*!® the best interest of the child must be a
primary consideration in all policy areas. Article 3.5 TEU states that in its relations with the wider
world, the EU shall particularly contribute to the rights of the child.*'* This supports arguments
for singling out children as a specific group deserving of additional measures in EU legislation.

Business and children’s rights scholar Erdem Tiirkelli also proposes that mainstreaming children’s
rights into broader human rights frameworks is the best and most efficient way to protect children’s
rights in the business context.*!> However, taking a mainstream approach, Erdem Tiirkelli argues,
does come with its challenges as it demands a lot more from the business conducting the processes
in terms of awareness and in-depth knowledge about the specific issue at hand, in this case
children’s rights.*!¢

Erdem Tiirkelli draws references from a study made by Sweden’s and Norway’s development
agencies on the topics of best practices for integration of children’s rights in international
development projects. That research showed that a targeted approach had faster results but with
low sustainability, while a mainstreamed approach was slower, more resource demanding but had
better long-term sustainability.*!” The study also concluded that these two approaches are not
mutually exclusive, and that the choice of approach can depend on different factors and that each
approach can be used in different time phases of a project.*'® Applying these findings in the
business and human rights context, Erdem Tiirkelli suggests that a targeted approach might be
needed in the beginning stages to ensure sufficient knowledge about how to integrate children’s
rights in a business and human rights framework. Once depth of knowledge is there, one can begin
to mainstream children’s rights into the larger framework of business and human rights.*!°

Erdem Tiirkelli makes an important point by emphasising that a certain degree of knowledge on
children’s rights will be needed by states and business in order to mainstream children’s rights into
general due diligence processes. A business which does not have sufficient competence on
children’s rights might then have to begin with conducting specific children’s rights impact
assessments in addition to a more broad human rights impact assessment. This is even more reason
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for the EU to combine a targeted and a mainstreaming approach to children’s rights in the EU
mHREDD law. Instead of beginning with a broad instrument and then add additional measures at
a later stage, the EU should from the start require that businesses implement targeted measures to
ensure child rights inclusion in due diligence processes, and as competence is built, these can be
integrated in the general processes at the company. This ensures that child rights concerns are
integrated as a central part of human rights due diligence, instead of being tacked on at a later
stage, which could compromise integration.

Summary

Women and children face similar risks of being differentiated and disproportionately impacted by
human rights violations. They also face similar barriers for participation and access to remedy.
Perhaps the reasons for a strong call for mainstreaming gender-issues is due to the fact that there
are already processes in place at the EU in regards to mainstreaming gender-issues in legislation
and that there have been a stronger mandate to do so. But in reality, a similar mandate is warranted
for children’s rights to guarantee that their rights are adequately addressed. From a long-term
perspective it is more sustainable to take a mainstreaming approach than a targeted approach when
wanting to address certain issues or vulnerable groups. However, in order to properly incorporate
for example children’s rights into general processes, there needs to be a certain level of competence
in the organisation. It is not clear that such competence exists at businesses today.

Conclusion

How has children’s rights been conceptualized and considered throughout the legislative process
of the EU mHREDD law?

Throughout the preparatory work children have been conceptualized as a vulnerable group at risk
of severe human rights violations on a wide range of rights. The attention to children mainly stops
at this. Despite recognizing the heightened risk of severe and long-lasting consequences of adverse
human rights that children face, there has been little consideration as to what measures will be the
most efficient in order to prevent these risks from materializing. Non-binding guidelines are
unconvincingly offered as a solution guaranteeing protection of vulnerable groups, such as
children. The participatory rights of children are for the most part omitted. While a couple of other
marginalized groups have been highlighted as important to consult, the special right of children to
have their views heard and considered are not mentioned. Nor has there been any in depth
investigation to ensure that children can access effective remedies if human rights harm occurs.
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Should the EU mHREDD law include specific duties in regards to children’s rights?
And if so, what should those duties be?

Previous implementation of human rights due diligence laws, and other previous attempts from
businesses to address human rights risks, have shown inadequacy in identifying risks to children’s
rights. Businesses lack awareness, in some cases the willingness, and the correct processes to
capture how their operations impact children’s rights.

If the same pattern is not to be repeated under the EU mHREDD law, it is vital that a strong
commitment to children is integrated from the start. Critique raised from stakeholders concerning
current similar regulatory framework shows that without specific attention to marginalized groups,
their rights run a high risk of being overlooked in broad and general human rights frameworks.

The EU has a constitutional obligation to uphold the best interest of the child as a primary
consideration in all policy areas, and to particularly contribute to the rights of the child in its
relations with the wider world. Additionally, the CRC is the most ratified human rights treaty in
the world, with practically all states having ratified it, meaning that all states have a specific
obligation towards the rights of the child. The CRC Committee has given clear authoritative
guidance on how the relationship between business and children’s rights should be regulated,
stating that businesses should be required to conduct specific child rights due diligence.

Based on these arguments, combined with the risks children face, there is a legitimate claim to
require specific mandatory obligation towards children in the EU mHREDD law. Without specific
obligations, there is no evidence saying that a general human rights framework will sufficiently
protect children’s rights from adverse business impacts.

An approach which has been widely endorsed to ensure women’s rights in business and human
rights legislation is for businesses to conduct mandatory gender sensitive due diligence. This
approach could also be beneficial for addressing children’s rights. By requiring a child rights
perspective in due diligence processes, the full range of children’s rights can be addressed
holistically.

Children’s rights due diligence must take into consideration children’s participatory rights. For
example by including meaningful input from children as stakeholders. Additional barriers that
children face in accessing remedy must also be addressed. One way to do that is by establishing
child-friendly and accessible grievance mechanisms. A child-friendly grievance mechanism can
be helpful in both identifying child rights risk at an early stage and ensuring access to remedy if
harm has occurred.

If the EU decides not to require a child rights perspective in due diligence processes, it should at
least seek to strengthen children’s participatory rights in the ways mentioned above.
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