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How to read this thesis 

This research consists of three main phases: Literature review, findings, and discussion.  

As I am a safety scholar, I explore the term gross negligence from a system safety perspective. Gross 

negligence is, however, inextricably linked to socio-legal science. I have no background in socio-legal theory. 

It, therefore, is of the utmost importance to avoid confusion about the scientific anchoring of this research; 

it is not my intention to suggest that this research satisfies scientific conditions which are applicable in socio-

legal sciences such as sociology of law.    

The topics discussed in the literature review are a selection of issues which are considered as having 

considerable importance for a broad understanding of gross negligence and just culture. Although the topics 

are discussed separately, the research learns that that they are interwoven; they are all interacting with each 

other. It is recognised that the issues addressed are not complete, but they give sufficient insight to answer 

the research question. 

In the chapter findings, a brief description of the informants and the themes which emerged during 

the interviews are shared. The chapter includes an analysis of the interviews and an analysis of a selection 

of documents which were studied during this research. 

In the chapter discussion, I share my view of the findings in relation to the research question and 

that chapter is the basis for the conclusion.  
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Literature review 

The primary purpose of the literature review is to share a selection of literary sources which provide 

information related to the research question. The secondary purpose of the literature review is to identify 

possible gaps between this research and existing literature.  

Just culture 

In The Regulation, ‘just culture’ is defined as (EU, 2014; p. L122/25):  

a culture in which front-line operators or other persons are not punished for actions, omissions or 

decisions taken by them that are commensurate with their experience and training, but in which 

gross negligence, wilful violations and destructive acts are not tolerated.  

The objective of The Regulation is “the establishment of common rules in the field of occurrence 

reporting in civil aviation” (EU, 2014; L122/24). The EC claims that The Regulation is an innovative legal 

act because “Regulation (EU) No 376/2014 is the first legal act to incorporate “just culture” provisions, 

thus ensuring its application across all the domains of the aviation at industry as well as at the competent 

authority level” (EC, 2021; p. 24). The EU argues that The Regulation ensures “harmonised and enhanced 

protection of reporters and persons mentioned in occurrence reports” (EU, 2014; L122/24). “The sole 

objective of occurrence reporting is the prevention of accidents and incidents and not to attribute blame or 

liability” (EU, 2014; L122/24). Including just culture principles in The Regulation, suits the transition from 

compliance based regulation to performance based regulation in the European aviation industry (EASA, 

2014; Woodlock & Hydėn, 2020). The definition of just culture in The Regulation, is the same definition as 

used by Eurocontrol (Eurocontrol, 2005). 

Member States and organisations are required to implement a just culture policy, which is in 

compliance with The Regulation (EU, 2014; EC, 2021). Just culture, as introduced in The Regulation, is an 

example of “a regulatory risk management  strategy in EU civil aviation” (Woodlock & Hydėn, 2020; p. 62). 

Benefits of just culture include increased reporting, trust building and more effective safety and operational 

management (GAIN, 2004; Eurocontrol, 2005; Eurocontrol, 2006; EC, 2012; EP, 2013; EU, 2014, IATA, 

2016; Dekker, 2017; ERA, 2019; EC, 2021). 

(Functional) immunity applies to a selection of international organisations, such the ECB and the EU 

(ECB, 2007; Wessel, 2014). In Italy the Gelli law, limiting (criminal) liability for healthcare workers when 

some specific requirements are satisfied, was introduced in 2017 (Cupelli, 2017; Coscia, 2020). Pursuant to 

the Gelli law, in the event of an unintended crime of medical and health care workers, criminal responsibility 

is limited to cases of gross negligence (Coscia, 2020).  

Culture is "the collective programming of the mind that distinguishes the members of one group or 

category of people from others" (Hofstede, Hofstede & Minkov, 2010, p.6). Furthermore, culture is 
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characterised as being a collective phenomenon which is learned and in which values are the deepest 

manifestations of cultures (Hofstede, Hofstede & Minkov, 2010). Reiman & Rollenhagel emphasize the 

emergent property of culture; cultural emergence refers to patterns, structures or properties emerging at the 

system level that are difficult or impossible to explain in terms of system’s components and their interactions 

(Reiman & Rollenhagen, 2014). 

In recital 36 of The Regulation, just culture is considered to be "an essential element of a broader 

'safety culture', which forms the basis of a robust safety management system" (EU, 2014; p. L122/22). The 

view of the EU is consistent with Reason’s safety culture model, in which a safety culture consists of the 

following components: A learning culture, an informed culture, a just culture, a flexible culture and a 

reporting culture (Reason, 1997). On the other hand, safety culture cannot simply be instrumentalised and 

constructed (Busch, 2021). 

The literature consulted, offers different aims for 'just culture', but the aims all have in common that 

human error, which is considered as honest mistakes, is judged as acceptable behaviour with the aim to 

stimulate occurrence reporting. Just culture acknowledges that experienced professionals make mistakes 

(Allyn, 2019b). “A just culture is a culture of trust, learning and accountability” (Dekker, 2017; p. ix). 

Contrary to the EU and Dekker, Allyn does not view just culture as ‘a culture’ but identifies just culture as 

a philosophy and concept (Allyn, 2019a).  

One of the main challenges of just culture is to create a clear, understandable, border between 

acceptable and blameworthy behaviour (Dos Santos, 2013; Hollnagel, 2013; Dekker, 2017; Pellegrino, 2019). 

One of the causes of the difficulty to ‘draw the line’ is that justice is understood differently by different 

people; there is no consensus on what ‘just’ is, and who draws the line (Hollnagel, 2013; Cromie & Bott, 

2015; Dekker, 2017). Dekker argues that “The main argument for building a just culture is that not having 

one is bad for both justice and safety” (Dekker, 2017; p. xiii). 

Just culture on state level 

National criminal law is applied for the administration of justice which results from the application 

of The Regulation (EC, 2012; EU, 2014). Implementation of just culture in the legal system is associated 

with open communication and a balanced weighting of interests (Bijlsma, 2013). There is a shortcoming in 

The Definition as it does not challenge the principle of criminal prosecution (Schubert, 2013). 

 A crime consists of two elements: Actus reus (the guilty conduct, the external, objective, elements 

of an offence) and mens rea (the mental element, the internal, subjective, elements of an offence) (Blomsma 

2012; Loveless, 2016; Vink, 2017). It can be argued that the effect of penalising negligence can be that people 

behave more carefully in the future (Panelli & Scarabello, 2013; Loveless, 2016); On the other hand, it can 

also be argued that it is of little use to punish people for unintentional actions (Loveless, 2016; Michaelides-

Mateou & Mateou, 2016; Pellegrino, 2019).  
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The 'draw the line' issue can be addressed on two levels in a criminal justice policy: When the legislator 

is concerned with which outcomes are punishable and when the legislator is concerned with which conduct 

is punishable (dos Santos, 2013). "The right balance between the public interests concerned, flight safety 

and criminal liability, should be determined by the context of the professional conduct rather than its 

outcome" (dos Santos, 2013, p. 42). 

Daniels identifies a crisis in civil aviation accountability and in the just culture environment; the crisis 

refers to the tension field between international, safety orientated, aviation regulation and the state 

sovereignty of the judicial regime, which the latter is based on the ethics of national society (Daniels, 2017). 

The crisis in the just culture environment refers to the demand for justice linked to the consequences of 

occurrences; the assessment of behaviour is affected by two biases: outcome bias and hindsight bias 

(Dekker, 2015; Daniels, 2017; Vink, 2017; Pellegrino, 2019; Read, Shorrock, Walker & Salmon, 2021). Due 

to knowledge of the outcome of an occurrence, the outcome bias affects judgements about culpability 

(Dekker, 2015; Daniels, 2017; Vink, 2017). The hindsight bias affects how people, in retrospect, estimate 

the foreseeability of possible outcomes (Dekker, 2015; Daniels, 2017; Vink, 2017).   

On 29. April 2016, the main rotor of the helicopter LN-OJF detached due to a fatigue fracture in the 

main gear box (AIBN, 2018). All 13 persons on board, sustained fatal injuries on impact with the ground 

(AIBN, 2018). The Norwegian AIBN published the final report in July 2018 (AIBN, 2018). On the cover 

page, AIBN reminds the reader of the purpose of AIBNs investigation and their report (AIBN, 2018; p. 1): 

The Accident Investigation Board has compiled this report for the sole purpose of improving flight 

safety. The object of any investigation is to identify faults or discrepancies which may endanger 

flight safety, whether or not these are causal factors in the accident, and to make safety 

recommendations. It is not the Board’s task to apportion blame or liability. Use of this report for 

any other purpose than for flight safety shall be avoided. 

Parallel to the AIBNs investigation, the Norwegian prosecutor also investigated the helicopter 

accident (Politiet, 2018.). In October 2018, the prosecutor decided not to criminally prosecute any person 

or organisation in connection with the accident (Politiet, 2018.; Eliassen, 2018). The decision not to 

prosecute was made public through a press release which was published by the Norwegian police (Politiet, 

2018). A Norwegian tv-channel interviewed the prosecutor in relation with the decision not to prosecute 

(Eliassen, 2018). In the interview the prosecutor stated that the cause of the accident has been determined 

in the AIBNs report (Eliassen, 2018). The prosecutor considered whether it was possible to attribute 

criminal responsibility or to prove criminal liability (Eliassen, 2018). Based on AIBNs conclusions, the 

prosecutor explains, it is difficult to establish criminal liability and that is the background to dismiss the case 

as no criminal offence can be proved (Eliassen, 2018). In the press release, the prosecutor specifies that no 
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individual person, nor any company has been considered as a suspect or has been criminally charged during 

the police investigation (Politiet, 2018). 

The Regulation requires that personal information in the national database must be disidentified: 

“Each Member State shall ensure that no personal details are ever recorded in the national database referred 

to in Article 6(6).” (EU, 2014; p. L122/35). During this research, it was found that some European airlines 

require ‘no history of accidents and incidents’, from applicants who apply for a function as a flight crew 

member, please refer to Appendix A for the screenshot of an example which was published in 2022 (CAE, 

2022). The declaration is issued by the competent authority which had issued the flight crew licence of the 

applicant. As an example, in the Netherlands, such a declaration can be requested by the flight crew member, 

the airline or competent authority (KIWA, 2022). (Please refer to Appendix B for a screenshot which shows 

the possibility to request a no incident/ no accident declaration, and to Appendix C for such a declaration, 

issued by the competent authority of The Netherlands). The information on the declaration suggests that 

the Dutch authorities, contrary to the provisions of The Regulation, keep a record about the incidents and 

accidents per licence holder as well as about ‘behaviour’.  

Just culture at the corporate level 

An organization can create a corporate just culture, by principles which define what kind of behaviour 

is considered as acceptable and not acceptable (Reason, 1997). Reason defines just culture as "an atmosphere 

of trust in which people are encouraged and even rewarded, for providing essential safety-related 

information, but in which they are also clear about where the line must be drawn between acceptable and 

unacceptable behaviour" (Reason, 1997; p.195). A just culture policy has to be kept simple and realistic (Licu 

& van Dam, 2013). Just culture, at corporate level is something that emerges as a result of active 

organisational work, including reviewing practices, rules and relationships between stakeholders (Kováčá, 

Licu & Bálint, 2019). The focus of just culture is learning from errors which lays the foundation for fostering 

collaborative and continuous learning (Allyn, 2019c).  

Although Bosk doesn't explicitly apply the term just culture, it can be argued that his work can be 

considered as a theory of just culture. Bosk argues that fixing the label ‘error’ to any action is arguable 

because in two similar cases with identical outcomes, one person can be found ‘guilty’ and the other one 

‘not guilty’ due to the essentially contested concept of ‘error’ (Bosk, 2003).  

Human Error 

Human error is generally identified as playing a central role, or even identified as the cause, of most 

(aviation) accidents (Snook 2000; Dekker, 2006; Dismukes, Berman & Loukopoulos, 2007; Hollnagel, 2009; 

Martins, Martins, Soares & da Silva Augusto, 2013; Vink, 2017; Courteney, 2020; Read, Shorrock, Walker 

& Salmon; 2021). Contrary to the generally accepted view on human error, ICAO argues that “operator 

error is very rarely the root cause of an occurrence. Usually, some underlying systemic issue is hiding behind 

it (ICAO, 2021; p. 2-6).  
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 The Definition refers to ‘actions’, ‘omissions’ and ‘decisions. From the context of the terms ‘actions’, 

‘omissions’ and ‘decisions’ in The Definition, it is considered justified to apply the collective term ‘human 

error’ for the purpose of this study (EU, 2014; EC, 2021). The term ‘error’ is not applied in The Regulation. 

People have a natural need to attribute causation to somebody else's behaviour; identifying human 

error as the cause of accident and those who are responsible for the error deserve punishment for their bad 

behaviour (Reason, 1990; Dekker, 2011; Read, Shorrock, Walker & Salmon; 2021). 

Several theories, models, perspectives and concepts have been developed to explain and add 

understanding of the phenomenon human error, such as the skill, rule - and knowledge model developed 

by Rasmussen, Reasons taxonomies, 'the old view versus the new view' by Dekker and 'safety 1 versus 

safety-2' by Hollnagel (Rasmussen 1983; Reason, 1990; Reason, 1997; Woods & Cook, 1999; Reason, 2000 

Dekker, 2002; Hollnagel, 2009 ;Vink, 2017; Pellegrino, 2019; Read, Shorrock, Walker & Salmon; 2021).  

Several attempts are made to reduce the risk of human error, such as automation, increased 

supervision, add on procedures and regulations and more (Bainbridge, 1983; Hollnagel & Woods, 2005; 

Dekker, 2006; Woods, Dekker, Cook, Johannesen & Sarter, 2010; Read, Shorrock, Walker & Salmon; 2021). 

Eliminating human error by automation creates ironic side effects; In case automation fails, safe operation 

depends on the performance of humans who were automated away because of their unreliability, also 

referred to as ‘ironies of automation’ (Bainbridge, 1983; Hollnagel & Woods, 2005). 

Reason argues that “The problem human error can be viewed in two ways: the person approach and 

the system approach” (Reason, 2000; p. 393). A HRO can quickly configurate itself from a routine mode to 

an emergency situation and vice versa and is characterized by an exceptionally high safety performance 

(LaPorte & Consolini, 1991; Reason, 2000). HRO is an example of a systems view on human error (Reason, 

2000). A, unequivocal, theoretical explanation of the strong safety performance of HROs was not identified 

during the literature review.   

Perceptions around human error and its role in safety have changed over time (Hollnagel, 2002; Vink, 

2017; Pellegrino, 2019; Read, Shorrock, Walker & Salmon; 2021). Between 1900 and World War II, the 

views on human error had its origins in behaviourism and psychophysics, such as Freud's view on 

unconscious behaviour (Read, Shorrock, Walker & Salmon; 2021). "Errors were used as an objectively 

observable measure of performance" (Read, Shorrock, Walker & Salmon; 2021; p. 4). During World War 

II, work on 'human error' was more formalised, inspired by mismatches between design and usability of 

military equipment such as the design of cockpits; the interaction between the human and technology 

became the main topic in relation to human error (Read, Shorrock, Walker & Salmon; 2021). Between World 

War II and the 1980s, cognitive psychology gained strong influence on the view on human error, viewing 

the human as a rational actor (Read, Shorrock, Walker & Salmon; 2021). Concepts, such as local rationality 

were introduced (Woods & Cook, 1999; Dekker, 2002; Read, Shorrock, Walker & Salmon; 2021). From the 

1980s and onwards, the focus shifted from human error to system induced error in which the phenomenon, 

which until then was labelled as human error, is not considered as the cause of bad outcomes but as a 

symptom of systemic shortcomings (Rasmussen, 1982; Rasmussen, 1983; Reason, 1990; Rasmussen, 1997; 

Woods & Cook, 1999; Dekker, 2002; Dekker, 2006; Read, Shorrock, Walker & Salmon; 2021). 

Read, Shorrock, Walker & Salmon distinguish four perspectives on human error: The mechanistic 

perspective (human error as the cause of accidents, underpinned by engineering principles and Newtonian 

science), the individual perspective (bad outcomes are due to bad behaviour which can be 
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mitigated/corrected by training and enforcement; human error is the cause of accidents), the interactionist 

perspective (human error is the cause of accidents, contributed by contextual factors; contrary to the 

mechanic perspective and the individual perspective, the view on humans is not negative) and the systems 

perspective (view on human performance in the context of systems theory and complexity science; accidents 

are caused by systemic issues and not by 'human error' ) (Read, Shorrock, Walker & Salmon; 2021). 

Stress and high workload have significant impact on human performance, including increased 

cognitive limitations such as adequate decision-making (Hockey, 1997; Mandrick, Peysakhovich, Rémy, 

Lepron & Causse, 2016; Kanki, 2018). Cognitive limitations significantly influence the risk that, what is 

typically identified as, human error emerges (Dekker, 2006; Dismukes, Berman & Loukopoulos, 2007). Loss 

of cognitive control and subsequently loss of control in flight, has strongly contributed to the emergence of 

several (fatal) aviation accidents, such as the accidents with Air France flight 447 in the Atlantic Ocean in 

2009 (BEA, 2012), the accident with G-BXFI during the Shoreham air show, England, in 2015 (AAIB, 

2017) and West Air Sweden flight 294 in Sweden in 2016 (SAIA, 2016). The relevance of the relationship 

between cognitive impairment, human error and gross negligence is evident from ‘the case Andrew Hill’. 

Andrew Hill was the pilot of G-BXFI (BBC, 2019a; BBC, 2019b; Fieldfisher, 2019). Eleven people lost their 

lives due to the accident (AAIB, 2017; BBC, 2019a; BBC, 2019b; BBC, 2022; Fieldfisher, 2019). Air 

Accidents Investigation Branch (AAIB) concluded that the accident was caused by human error because 

Andrew Hill (the pilot in command) flew too slow (entry to the accident manoeuvre below target speed) 

and too low (AAIB, 2017; BBC, 2022). Andrew Hill was charged with gross negligence manslaughter 

because, in the view of the prosecutor, his airmanship had fallen below acceptable standards (BBC, 2019a; 

BBC, 2019b; Fieldfisher, 2019). Dr. Henry Lupa, defence witness, argued that it was likely that cerebral 

hypoxia impaired Andrew Hill's judgement and decision making (BBC, 2019a; BBC, 2019b; Fieldfisher, 

2019). At the Central Criminal Court of England and Wales (Old Bailey), Andrew Hill was acquitted of 

gross negligence manslaughter (BBC, 2019b; BBC, 2022; Fieldfisher, 2019). 

Errors made by experts are primarily driven by mismatches between task characteristics & 

environmental events and cognitive limitations and social & organisational factors (Dismukes, Berman & 

Loukopoulos, 2007). Vink identifies a paradoxical nature of expertise in relation to (human) error because 

specific errors are made due to expertise (Vink, 2017). Dekker summarizes the essence of the ‘experience 

challenge’ related to human error: “experts sometimes fail precisely because they mostly succeed” (Dekker, 

2019; p. 81). 
Human error is sensitive to misuse and abuse; Human error can be viewed as a cause, a process or 

outcome and the term human error, from a linguistic point of view, carries negative connotations (Read, 

Shorrock, Walker & Salmon; 2021). The negative connotations, combined with simplistic explanations of 

accidents, e.g., under media pressure, have a significant impact on people's need to find a scapegoat who is 

going to pay for the human error (Hollnagel & Amalberti, 2001; Pellegrino, 2019; Read, Shorrock, Walker 

& Salmon; 2021).  

No consensus on what human error is, was identified during the literature review; "Yet efforts to 

translate this common attribution into a scientific construct have proven difficult" (Read, Shorrock, Walker 

& Salmon; 2021; p. 3). 
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Gross negligence 

“The concept of ‘gross negligence’ is acknowledged by both civil and criminal law” (Pellegrino, 2019; 

p. 76). For the purpose of this research, only gross negligence in the context of criminal law will be discussed, 

because The Regulation refers to gross negligence in the context of criminal prosecution. The reviewed 

literature suggest that the concept causation is applied to determine whether an event, such as human error, 

has caused another (harmful) event, such as a (fatal) accident (Keiler, 2013; Moore, 2019). Causation is 

applied differently in national European criminal laws: “The English approach to causation can be described 

as legal/principled, while the Dutch approach is a legal/normative one and in Germany a two-tiered meta-

juridical approach seems prevalent” (Keiler, 2013; p. 121). 

Gross negligence in The Regulation 

The Regulation does not provide a definition of gross negligence, nor was a common, European, 

definition of gross negligence identified during this research. Daniels argues that actions which had not been 

regarded as crimes before the implementation of The Regulation, are criminalised after the implementation 

of The Regulation because of the use of the term gross negligence in The Definition (Daniels, 2017).  

Defining gross negligence in The Regulation, as suggested by the EC and the EP, was politically 

unacceptable for one or more EU-countries (Pellegrino, 2019). Due to the absence of a definition of gross 

negligence in the normative part of The Regulation, the meaning of gross negligence is indicated in the 

recitals (Pellegrino, 2019); The definition of gross negligence is implicitly provided in recital 37 and Article 

16(10). Recital 37 states (EU, 2014; p. L122/22):  

A ’just culture’ should encourage individuals to report safety-related information. It should not, 

however, absolve individuals of their normal responsibilities. In this context, employees and 

contracted personnel should not be subject to any prejudice on the basis of information provided 

pursuant to this Regulation, except in cases of wilful misconduct or where there has been manifest, 

severe and serious disregard with respect to an obvious risk and profound failure of professional 

responsibility to take such care as is evidently required in the circumstances causing foreseeable  

damage to a person or to property, or seriously compromising the level of aviation safety. 

 The conditions under which the just culture protection rules are not applicable, besides wilful 

misconduct, are stipulated in Article 16.10(b) of The Regulation (EU, 2014; p. L122/36): 

where there has been a manifest, severe and serious disregard of an obvious risk and profound 

failure of professional responsibility to take such care as is evidently required in the circumstances, 
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causing foreseeable damage to a person or property, or which seriously compromises the level of 

aviation safety. 

From recital 37 and Article 16.10(b), it follows that the judgement about how an obvious risk is 

managed, is directly related to the applicability of the protection rules of The Regulation. Adams argues that 

“the starting point of any theory of risk must be that everyone willingly takes risks” (Adams, 1995; p. 15). 

The aetiology of risk changes over time which makes it more difficult to understand risk, due to the 

inscrutability of the risk mechanisms and the inability of existing risk assessment methods to take sufficient 

account for the tightly coupled and intractable characteristics of sociotechnical systems (Perrow, 1999; 

Hollnagel, 2008; Antonsen, 2009).  

The word ‘obvious’ as applied in the term ‘obvious risk’ in Article16.10(b) has not been specified. It 

can therefore be argued that what ‘obvious’ is, depends on ‘risk perception’. Perception “refers to the 

sensory input and is influenced by the physiological processes, expectancy and anticipation” (Glavin, 2011). 

From the perception of the public, it is known that the risk perception is strongly influenced by the 

information offered in the mass media (Hawkins, 2017). People’s behaviour is highly influenced by risk 

perception (Siegrist & Árvai, 2020). There is a relationship between risk perception and safety attitude and 

– behaviour (Rundmo, 1996). National norms and values affect risk attitudes (Frijns, Hubers, Kim, Roh & 

Xu, 2022). Attitudes are influenced by national culture (Spangenberg et. al., 2003). Possible sources for 

national differences in risk perception are national differences in values and worldviews, exposure to 

hazards, optimism bias and perceived risks (Siegrist & Árvai, 2020). Examples of other factors which 

influence risk perception include age, gender, the outcome of an occurrence, time, cognitive limitations, 

biases and heuristics, the way information is presented, experience and view on safety (Adams, 1995; Slovic, 

2016, Busch, 2016). From the term ‘obvious risk’, as applied in Article 16.10(b) of The Regulation, it can be 

argued that a risk assessment is required to determine the acceptability of behaviour of people who have 

been involved in an occurrence, starts with a risk assessment. 

Gross negligence in national penal codes  

Different countries, apply gross negligence differently in their national penal codes (Blomsma, 2012; 

Pellegrino, 2019). Criminal law in Switzerland and Latvia do not apply gross negligence in the context of 

aviation occurrences (LV, 2021; FCS, 2022).  

In England, negligence is defined as “unreasonable conduct which creates an obvious risk of harm 

or damage through genuine inadvertence” (Loveless, 2016; p. 142). The term ‘obvious risk’, which is applied 

in the English definition of negligence, is the same term as used in Article 16.10(b) of The Regulation which 

describes which kind of behaviour is considered as unacceptable (EU, 2014). Criminal prosecution for gross 

negligence is only possible in the case of fatal outcomes: Gross negligence is “an extremely high degree of 

negligence so as to deserve criminal punishment. It only applies to manslaughter” (Loveless, 2016; p 142). 
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The determination in relation to the application of negligence in the Netherlands is anchored in the 

principle of Garantenstellung (Blomsma, 2012; Vink, 2017). "'Gross negligence' means, according to Dutch 

law, a considerable degree of culpable imprudence (insufficient precautions, consciously taking an 

irresponsible risk, physical and/or psychological unsuitability)" (Bijlsma, 2013, p. 63).  

There is a lot of common ground between the legal approach of (gross) negligence in Germany and 

the legal approach of gross negligence in the Netherlands (Blomsma, 2012). In both countries the 

application of negligence is referred to the 'Garentenstellung' (Blomsma, 2012). German criminal law 

distinguishes the same distinction of fault as the Dutch criminal law: Negligence and intent (Blomsma, 

2012). Despite a large number of similarities in the application of the Garantenstellung, the jurisprudence 

points to possible differences in criminal policy; "There is hardly any threshold as to probability in German 

criminal law. This can be contrasted with the considerable chance in the Netherlands and is perhaps the 

most important comparative difference to be taken into account" (Blomsma, 2012, p. 105).   

Blomsma argues that the criteria for the breach of the duty of care in the Netherlands and in Germany 

are more elaborate than in England (Blomsma, 2012). "Besides the violation of the duty of care that is causal 

for a consequence, the actor objectively should and subjectively could have foreseen and avoided this" 

(Blomsma, 2012, p. 174). 

Socio-legal perspective 

The development of societal and legal complexities go hand in hand (Vago, 2012). "Accompanying 

the emergence of laws, court systems, police force, and legislation is a trend toward increasing size, 

complexity, differentiation, and bureaucratization" (Vago, 2012, p. 71). Law can be considered as a 

mechanism of social control (Vago, 2012). "Social control refers to the methods used by members of a 

society to maintain order and to promote predictability of behaviour" (Vago, 2012, p. 194). Baer underlines 

the need "to understand what law promises, and what it can deliver" (Baer, 2016 p. 213-214).   Law comes 

into play when other forms of social control are weak, ineffective, or unavailable (Vago, 2012).  

Two main scientific disciplines perform socio-legal research: Sociology of law and socio-legal studies 

(Banakar & Travers, 2005). 

Griffiths defines sociology of law as “an empirical social science whose subject is social control, that 

is to say, the social working of rules (primary and secondary), its causes and effects” (Griffith, 2017; p. 121), 

or, in plain language: “When, why and how do people follow the rules? This is what sociology of law is all 

about” (Griffiths, 2017; p.97). “The sociology of law receives its intellectual inputs mainly from mainstream 

sociology and aims to transcend the lawyer's focus on legal rules and legal doctrines" (Banakar & Travers, 

2005, p. xi). Cotterrell argues that "the growth of 'legal transnationalism' – that is, the reach of law across 

nation-state borders and the impact of external political and legal pressures on nation-state law – undermines 

the main foundations of sociology of law" (Cotterrell, 2009, p. 481). Cotterrell emphazises that (Cotterell, 

2009; p. 488): 
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Legal transnationalism makes the state's relation to law complex, ambiguous, and variable. It 

disrupts ideas about law's intellectual unity and hierarchy of authority, confronting legal 

philosophy's models of legal systems with an untidy, indeterminate legal pluralism. And it disrupts 

the idea that a uniform relation to the state adequately defines modern law's nature and functions 

in practical terms.  

Social legal studies apply sociology as a tool for data collection (Banakar & Travers, 2005). 

"Sociological theories seek to explain how the social world operates" (Hirsch, 2015, p. 17). 

There is a demand from society to hold someone accountable, and punished, for (fatal) accidents 

(Trögeler, 2011; Daniels, 2017; Pellegrino, 2019); "It is still the normative ethics of society which determines 

criminal accountability, and the society of the twenty-first century has drawn very different opinions on 

criminalisation in shipping and aviation for acts that previously had not been crimes" (Daniels, 2017, p. 26). 

Woodlock & Hydėn point out that the implementation of The Regulation “represents a prime example of 

how a ‘society’ of experts and their specialized knowledge has over time affected and shaped law” 

(Woodlock & Hydėn, 2020; p.55). 

Sociology of law, as a result of transnationalism, needs to reinvent itself and to innovate: “Legal 

transnationalism should set sociology of law free in the new, still largely unchartered areas beyond the 

familiar old landmarks of ‘law’ and ‘society’. Legal sociology has to decide for itself how to envisage law 

today as a social phenomenon” (Cotterell, 2009; p. 500). 

In line with Banaker & Travers conclusion about the absence of a strictly specified methodology in 

performing social-legal research, it can be argued that researchers can benefit from that absence by applying 

new creative ideas in their research (Banaker & Travers, 2005; p.x): 

Too great concern with following a prescribed method can limit creativity in research by imposing 

a standard way of investigating law and legal institutions. From this standpoint, the absence of a 

method text might see to be a good thing: it helps to maintain socio-legal research as a truly 

interdisciplinary field which is open to theoretical diversity and innovation.  

In democratic systems, there is a tendency for policy accumulation which is a reflection of societal 

modernization and progress in which societal demands result in policy outputs such as laws and regulations 

(Knill, Steinbacher & Steinebach, 2020). Mismatches in the interactions between policy-formulating 

bureaucracies (ministerial level) and policy-implementing bureaucracies (implementing bodies and executive 

agencies) arise if the administrative capacities of the policy-implementing bureaucracies are not increased 

proportionally with policy accumulation. Policy accumulation undermines policy effectiveness if the created 

mismatches result in negative trade-offs between policy responsiveness and effectiveness (Knill, Steinbacher 
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& Steinebach, 2020). A commonly applied measure to mitigate the adverse consequences of policy 

accumulation is deregulation, but it is the major question whether deregulation is an effective way of dealing 

with the complexities related to policy accumulation (Adam, Hurka, Knill & Steinebach, 2021). 

Organisational ambiguities offer the power to interpret in an uncertain world; ambiguities can be viewed as 

an interpretative lubricant (Best, 2012). Organisational ambiguity “can be understood as one more coping 

mechanism for organisational actors faced with the unknown” (Best, 2012; p. 101). 

Systems thinking, just culture and gross negligence 

ICAO defines systems thinking as “an approach to view systems in a holistic, integrated manner, 

rather than as isolated components or parts.” (ICAO, 2021; p. (1-10) “The systems approach argues that 

the interactions produced by the inevitable complexities and dynamics of imperfect systems are responsible 

for the production of risk-not a few broken components or flawed individuals” (Dekker, 2017; p. xii). 

 In sociotechnical systems violations of formal rules and procedures are often inevitable to achieve 

system goals (Bieder & Bourrier, 2013). Ambiguities and uncertainty have been identified as abstract 

emergent properties of complex systems; the emergent properties are a result of the interplay between 

individual system components (Mittal, Diallo & Tolk, 2018; Yilmaz, 2018). Safety is an emergent property 

of a sociotechnical system (Dekker, 2006; Hollnagel, 2009; Dekker, 2011; Leveson, 2011; Stoop & Dekker, 

2012). Increasing complexity of sociotechnical systems is the primary factor for the development of systems 

thinking (Leveson, 2011). Systems thinking is a way to structure a situation in a complex system (Leveson, 

2011). Viewing human error in the context of systems theory and complexity adopts a view of systemic 

phenomenon such as practical drift (Snook, 2002; Dekker, 2019), local rationality (Woods & Cook, 1999; 

Woods, Dekker, Cook, Johannesen & Sarter, 2010; Dekker, 2015), drift into failure (Dekker, 2011; Dekker, 

2019), normalisation of deviation (Vaughan, 2016; Dekker, 2019), resilience engineering (Hollnagel, Woods 

& Leveson, 2006; Sutcliffe & Weick, 2015; Dekker, 2019), emergence (Dekker, 2006; Hollnagel, 2009; 

Hollnagel, 2014, trade-offs (Hollnagel, 2009; Hollnagel, 2014) and equivalence (Hollnagel, 2009; Hollnagel, 

2014) into considerations. 

Evidence is based on knowledge of the truth about the past and has different meanings for the 

judiciary (adversary truth, used for fault finding and blame assessment based on post-facto review) and 

accident investigators (technical truth, used for accident-preventing based on “a priori” projection) (Grose, 

2013). 

In aviation, unstable approaches have been identified as a significant contributing factor in 

occurrences and flight crews are expected to execute a missed approach when an approach does not satisfy 

prescribed criteria (Moriarty & Jarvis, 2014; EC, 2015a; EC, 2015b; IATA, 2017). From a systems 

perspective, however, phenomenona such as unstable approaches are inevitable due to mismatches in 

system goals, such as diverging goals for ATCO and flight crews (Moriarty & Jarvis, 2014). Investigations 

performed by BEA and CAA demonstrate the existence of mismatches between how missed approaches 
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are executed in the training environment versus missed approaches executed in actual operations (CAA, 

2011; BEA, 2013).   

From a systems perspective, the reviewed literature provides insights that law, due to complexity, is 

affected by the many of the same phenomenona as safety such as trade-offs between complexity and 

manageability (LoPucki, 1997). Viellechner, referring the Euro Crisis, highlights the added value of 

approaching law from a systems perspective (Viellechner, 2016; p. 759): 

Yet, with regard to the supranational and international instruments that aim to restructure sovereign 

debt in the euro area, the inclusion of cognitive mechanisms in the normative structure of the law 

reaches a new dimension that was unknown before. On the one hand, economic imperatives 

determine the law. On the other hand, fast-changing social circumstances require constant 

adaptions of the law. Meanwhile, the courts grant a large degree of leeway in regulating the euro 

crisis to political experiments, if only not to compromise the project of European integration as a 

whole. 

  EU-law is profoundly affected by system factors such as multilingualism, multiculturalism, political 

compromises and the culture of EU-institutions (Baaij, 2015; Bratanić & Lončar, 2015; Robertson, 2015; 

Bajčić, 2017; van der Jeught, 2018).  

Ambiguities, vagueness and indeterminacy are inextricably linked to EU-law (Bratanić & Lončar, 

2015; Bajčić, 2017). This is at the expense of legal certainty, including the element legal predictability (Bajčić, 

2017). An example of trade-offs made in the development of EU-law is highlighted by Šarčevic: The 

constant tension between creativity and conformity in which translators and terminologists are caught due 

to the absence of written rules prescribing strategies for the formation of EU terms (Šarčevic, 2015). 

Robertson argues that: “The difficulty, however, for the lay reader is that frequently EU legal texts are 

primarily written for specialists. This is part if EU culture” (Robertson, 2015; p. 36).  

Legal certainty in the EU is also challenged by multilingualism and the teleological interpretation of 

EU-law by the CJEU (Bajčić, 2017). Ambiguities are unavoidable if legal terms do not satisfy the 2 

prerequisites of multilingual communication: Harmonized terminology and easy accessibility of terminology 

(Bratanić & Lončar, 2015). Kjær refers to, The Paradoxical Relationship between Language, Translation and 

the Autonomy of EU Law (Kjær, 2015; p. 92): 

What we know is that EU texts are drawn up in 24 parallel language versions, none of which has 

the legal status of an original text, and none of which is designated as a translation. Taken together, 

they are equally important sources of EU law (Kjær 2007). In spite of this paradoxical relationship 
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between the multiple language versions and uniform EU law, we can see that EU law functions and 

is followed in real life activities in the Member States and that the multilingual rules make sense 

both inside and outside the confines of the EU institutions. But in theoretical terms we cannot 

explain why. 

Robertson underlines the importance to correctly understand the context of legal terms, which are 

abstract, and system bound (Robertson, 2015; p. 38): 

The meaning of legal terms derive from their legal context and are specific to the legal system in 

which they function, although there tends to be broad overlap between culturally related legal 

systems, as where civil law systems have shared terms from Roman law and common law systems 

have shared terminology from English law. However, EU law does not really fit these concepts of 

legal system, because it starts from entirely different positions, namely the operation of markets, 

competition and international relations. 

 IRGC defines systemic risk as: “Risks affecting the systems on which society depends (IRGC, 2010; 

p. 53). “Systemic risks are characterised by complexity, uncertainty and ambiguity” (IRGC, 2010; p. 53). 

Systems thinking is gaining increasing attention from policymakers (IRGC, 2010; Hoogduin, 2017; Kirman, 

2017; Lammersen & da Silva, 2017; Ramos, 2017; Hynes, Lees & Müller, 2020; ICAO, 2021; EASA, 2021c). 

On the other hand, Hynes, Lees & Müller argue that it is unrealistic to expect a rapid implementation of 

system thinking in policymaking: “OECD’s and IIASA’s work in this field has shown that public sector 

leaders face an uphill battle: there is little clarity on who should promote systems thinking in public 

organisations and who should assure their capacity” (Hynes, Lees & Müller, 2020; p. 150). 

Summary of the literature review 

The aim of this summary is to identify possible gaps between this research and existing literature. 

As indicated by dos Santos, and confirmed in The Regulation, one of the aims of just culture is to 

ensure the right balance between flight safety and criminal liability (dos Santos, 2013; EU, 2014). The 

literature reviewed suggest that there exists a conceptual gap between those two variables; flight safety, 

through safety science, elaborates on the concept systems thinking, while criminal liability or administration 

of justice elaborates, through legal science, on the concept causality. As the underlying concepts of both 

variables differ fundamentally, the question is justified whether both variables can be balanced at all. That 

question has not been addressed in the reviewed literature and is therefore identified as a gap between this 

research and existing literature. 
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Research question 

Before defining and explaining the research question, it is desirable to briefly explore the research 

topic and problem description. The research question consequently emerges from the research topic and 

the problem description. 

The research highlights the complexity related to European (safety) regulations due to cultural factors, 

a tension field caused by the interactions of sovereignty of national states and the legislative system of the 

EU, linguistic issues such as the lack of commonly accepted terminology and interactions between academic 

disciplines. To my knowledge, no previous research has investigated the importance of the above-mentioned 

factors in relation to just culture.   

The research topic is the border between acceptable and blameworthy behaviour which is identified 

by gross negligence in The Definition. As The Regulation is applicable in all the Member States of the EU, 

I argue that it is of fundamental importance that there is an unambiguous interpretation of gross negligence 

in the EU in order to achieve a harmonised protection of reporters and persons mentioned in occurrence 

reports as referred to in Article 1(b) of The Regulation. 

The problem is that The Regulation does not offer a definition of gross negligence, nor does the 

Regulation offer a clear description of what gross negligence is in the context of The Regulation. The 

Regulation is enforced by the Member States and the enforcement is based on national penal codes. 

The motivation for the research topic is my concern that the tension between EU integration and 

national sovereignty will hinder harmonised protection of reporters and other people who are involved in 

aviation occurrences. 

Hence, the research question is: Is there a common European understanding of ‘gross negligence’ as 

cited in the definition of 'just culture' in Regulation (EU) 376/2014? 
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Methodology 

The purpose of this research was to determine whether there is a common interpretation and 

application of the term gross negligence, in the context of The Regulation. It was important to find out how 

stakeholders experience gross negligence from their professional experience. The input from the informants 

was crucial for the success of this research. The context of the information provided by the informants was 

essential for a correct understanding of their input.  

The choice of determining the selection of a research methodology, adopted the following criteria: 

 The selected methodology is suitable for answering the research question 

 It has to fit/match the characteristics of the area which is researched 

 The methodology has to be able to help the researcher in managing restrictions on access to 

data  

As it was the aim to explore experiences, interpretations, and expectations of the informants, I 

selected a qualitative approach methodology. The main considerations for this choice were that “qualitative 

research explores attitudes, behaviour and experiences” (Dawson, 2009, p. 21) and that “Qualitative research 

intends to approach the world ‘out there’ and to understand, describe and sometimes explain social 

phenomena ‘from the inside’ in a number of different ways” (Gibbs, 2007, p.8).  

In an early stage of the brainstorming for the research, it became clear that the selection of only a 

qualitative research methodology was too limited; it needed more specificity. Although the development of 

a complete theory goes beyond the scope of this research, I choose to make use of the structure in which 

theory is generated by data, obtained through literature and interviews.  

For a further specification of the qualitative research, I considered the following approaches to the 

research: Narrative research, phenomenological research, case study research, ethnographic research and 

grounded theory research. 

Narrative research builds on the individual experience of people (Creswell & Poth, 2018). In the 

context of this research, the individual experience people have with just culture is relevant in relation to a 

broader understanding of how people experience gross negligence. The research focus of a narrative 
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research is to explore the life of an individual (Creswell & Poth, 2018). As I did not explore the life of an 

individual, I did not consider a narrative research methodology as suitable for this research.  

Phenomenological research is based on phenomenology. “Phenomenology is a philosophical 

approach for the study of experience” (Smith, Flowers & Larkin, 2009, p.16). Phenomenology helps the 

researcher to understand the experience of the participants subjective reality and aims to understand 

meanings and actions (Thompson & Walker, 1998). “A phenomenological study describes the common 

meaning of several individuals of their lived experiences of a concept or a phenomenon” (Creswell & Poth, 

2018, p. 75). As I try to identify relevant themes which emerge through data analysis of interviews, a 

phenomenological approach was not selected for this research.  

The research focus of a case study approach is “to develop an in-depth description and analysis of a 

case of multiple cases” (Creswell and Poth, 2018, p.104). In my opinion, a case study approach is suitable 

to, for example, study the “just culture” approach of one or more specific occurrences. As I did not focus 

on the understanding of one or more specific cases, I did not consider a case study as a suitable method for 

this research.  

Ethnographic research aims to study cultures by understanding the daily life of a specific group 

(Creswell & Poth, 2018). An important element of an ethnographic research is that the researcher becomes 

part of the everyday life of the group which is studied (Creswell & Poth, 2018). An ethnographic approach 

was not selected as interviews was chosen as the tool to collect data for this research. 

Grounded theory applies “methods such as focus groups and interviews tend to be preferred data 

collection method, along with a comprehensive literature review which takes place throughout the data 

collection process. This literature review helps to explain emerging results” (Dawson, 2009, p.18). As there 

is very limited scientific information available about just culture, and in particular about gross negligence in 

the context of The Regulation, it was not an option to build the structure of my research around an existing 

theory. It was important to understand how stakeholders experience gross negligence in the context of The 

Regulation. By using grounded theory, a researcher can generate a theory which is grounded in the data 

emerging from interviews and literature review (Dawson, 2009). “Grounded theory is a qualitative research 

design in which the inquirer generates a general explanation (a theory) of a process, an action, or an 
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interaction shaped by the views of a large number of participants” (Creswell & Poth, 2018, p.82).  Creswell 

& Poth point out that (Creswell & Poth, 2018; p.84):  

The data and analysis procedures are considered to undertaken simultaneously and iteratively. The 

primary form of data collection is often interviewing in which the grounded theory researcher is 

constantly comparing data gleaned from participants with ideas about the emerging theory. The 

process consists of going back and forth between the participants, gathering new interviews, and 

then returning to the evolving theory to fill the gaps and to elaborate on how it works. 

“The intent of grounded theory study is to move beyond description and to generate or discover 

a theory” (Creswell & Poth, 2018, p. 82). Although this research does not aim to generate a scientific 

theory but to answer a research question, it does not mean that grounded theory cannot be considered 

as a suitable research method for this research. The exact context of the word ’theory’ might need some 

more explanation. In grounded theory, “the intersections of the categories becomes the theory” 

(Creswell & Poth, 2018, p.84). The theory emerges during the selective coding process. Theory is 

defined as “an explanation of something or an understanding that the researcher develops” (Creswell 

& Poth, 2018, p.84). Grounded theory offers the scientific possibilities and flexibility which I felt that 

I needed for this research. Examples are: Flexibility in the number of informants during the design and 

execution of the research, as well as an interaction between literature review and the data collection 

and interpretation (Dawson, 2009). Grounded theory is an accepted research method in social sciences, 

like sociology (Creswell & Poth, 2018), which I consider as beneficial in relation to the research 

question. “Grounded theory is a good design to use when a theory is not available to explain or 

understand a process” (Creswell & Poth, 2018, p. 87). “Grounded theory, like ethnography, uses the 

inductive approach (which relies on observations to develop understandings, processes, laws and 

protocols) and ultimately aims for construction of substantive and formal theory” (Grbich, 2013, p. 

80). 
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For this research, I selected and drew upon one of the three main versions of grounded theory: 

Straussian, Glaserian and Charmaz’s version of grounded theory (Grbich, 2013). “The Straussian approach 

has a focus on fragmentation of data through a three-stage coding process” (Gbrich, 2013, p. 79). 

Data collection 

I considered interviews as the most appropriate means of data collection as “The qualitative interview 

provides an opportunity for the researcher to listen to the views of experiences of one respondent for an 

extended period of time and to ask probing questions to explore ideas further” (Harding, 2013, p.34). 

Dawson distinguishes three types of interviews: Unstructured interviews, structured interviews and semi-

structured structured interviews (Dawson, 2009).  

By performing an unstructured interview, the researcher aims to get a holistic understanding of the 

informant’s point of view and/or understanding. The researcher asks as few questions as possible and lets 

the informant talk as much as possible. (Dawson, 2009). A disadvantage of the unstructured interview 

method, in this research, was that I might be faced with a lot of irrelevant and unusable data (Dawson, 

2009). I did not consider unstructured interviews as an appropriate research method for my research because 

I tried to receive specific information about the informant’s experience related to the implementation of 

The Regulation. 

Structured interviews are mainly used for quantitative research; the researcher asks the same questions 

to all informants and usually ticks the answers on a form (Dawson, 2009). As I need to understand the 

interpretation and experience of my informant, I considered structured interviewed as unsuitable for my 

research.  

By using a semi-structured interview, the researcher can ask the informants the same questions which 

enables the comparison of the answers the informants provided (Dawson, 2009). On the other hand, the 

researcher also has the flexibility to ask more in-depth questions which are relevant in relation to each 

informant. Semi-structured interviews offer a researcher the possibility to balance between a structured and 

a flexible approach. For this research, I considered semi-structured interviews as the most appropriate 

interview technique as I was able to adjust the questions to the informant’s background and experience, e.g., 

independent experts without aviation experience, versus aviation professionals from the industry and 
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aviation regulators. Other considerations to select semi-structured interviews as the main interview 

technique include Informants have the opportunity to tell their own story/experience and to speak freely 

withing the time constraints and the scope of the interview, in depth personal discussions are possible but 

not required and the researcher has “the possibility to modify initial questions in the light of participants’ 

responses” (Smiths, Flowers & Larkin, 2009, p.63). 

The interviews were conducted face to face in order to be able to catch both verbal and non-verbal 

signals. I planned to conduct the interviews at the office of the participants or on a neutral place like a hotel. 

The interviews were conducted in English, Norwegian and Dutch. The perspectives, including statements, 

which are referred to in this chapter were translated into English if the interviews were conducted in 

Norwegian or Dutch. 

The interviews with the respondents were transcribed as soon as possible after the interviews had 

been conducted.  A respondent is defined as “someone who contributes data to a research project” 

(Harding, 2013, p.18). I read the transcripts several times to get an initial impression of the data which 

emerged from the transcripts. Thereafter, the transcripts were divided into sections in relation to their 

relevance to my research objectives. Based on the sections, I wrote a summary of each transcript. The 

summaries of the transcripts were compared in order to identify an initial impression of similarities and 

differences. For me, this approach offered me an opportunity to start with comparing 2 interviews and 

gradually develop a more sophisticated impression of the data which emerged from all the interviews of this 

research. By following this technique, which was inspired by the constant comparative analysis (Harding, 

2013), it was possible to handle the large amount of information in a structured manner and maintaining an 

overview of the analysing process. The data was coded after the initial review. The coding process is 

discussed in the next chapters. After the coding process, the data was analysed by theme (Thematic analysis). 

Data validity 

In research, “asking the wrong questions actually is the source of most validity errors” (Kirk & Miller, 

1986, p.25). Asking the right questions, to increase the validity of my data sources, was a major point of 

attention during the preparations of the interviews. Particularly the first 2-3 interviews had a high degree of 

‘learning by doing’. This was a main challenge in relation to ‘asking the right questions’ as the interviews 

were performed as semi-structured interviews. Some questions were discussed with my supervisor before 

the first interviews took place. One of the main characteristics of semi-structured interviews, which were 
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used during this research, is the component flexibility. During the interviews, new questions arose as part 

of the interaction between the researcher and the informant.  

I listened to the recordings of the first 3 interviews several times before the fourth and fifth interview 

were conducted. The relistening served two main purposes. 

First of all, I was looking for ways in which I could improve my role as an interviewer. One of the 

main learning points during the first interviews was that I talked too much. During the subsequent 

interviews, I tried to reserve more and more room for the informants to tell their story, a technique which 

proved to be successful. The success was measured by the number of new open codes which emerged 

during the subsequent interviews. In hindsight, I claim that it would have been possible to get more open 

coding out of the first interviews if I had handled these interviews in the same ways as I did during the last 

three interviews. 

The second purpose of relistening to the recording, in relation to validity, was to get an impression 

of the gap between intended interviews during the design of the research and the actual interviews as they 

took place. The main elements which were considered were whether I asked the questions which I intended 

to ask based on the interview guide, how I managed moments of silence and how the interaction between 

informant and researcher took place with particular attention to follow-up questions and new issues 

addressed by the informants. 

During three interviews, no recordings took place. In order to achieve an acceptable level of validity 

of these interviews, I made notes during the interviews and wrote a report immediately after those interviews 

took place. Although there is no doubt that I missed data as a direct consequence of the absence of a 

recording, I consider that the main features of the interviews were written down correctly and subsequently 

coded. 

I was the only researcher who carried out both the interviews and the analysis. I believe that that 

element was addressed by the preparation, and evaluation, of the interviews. One example is the time which 

I used to evaluate the first three interviews before continuing with the rest. The time required for those 

interim reviews, was significantly more than expected and created a new time constraint for the research. 

As I felt that I needed these evaluations, I decided to take the time for them and accepting the delay of my 

thesis. In doing so, I avoided or at least minimized, a reduction of the validity of my research.  

I had to compensate for my own experience with just culture which could have created an 

unconscious bias. As I have been involved with the implementation of The Regulation on behalf of my 

employer, I had to be particularly alert to avoid mixing my role as a civil servant working with just culture 

and my role as a researcher, writing a thesis about how stakeholders experience gross negligence. 

Throughout the research, I reminded myself several times of my position. I tried to ‘stay to the facts’ as 

close as possible, being well aware of the fact that my personal biases, values and experiences might influence 

my interpretation of the data provided during the literature review and the interviews.   
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Harding claims that “One particularly important concept associated with enhancing the validity of 

qualitative research is reflexivity” (Harding, 2013, p. 18). 

Reflexivity of my own personal position, opinions and values was a valuable tool to compensate for 

all the elements which might put the validity of the research under pressure. 

As argued by (Creswell & Poth, 2018, p. 228): 

How we write is a reflection of our own interpretation based on the cultural, social, gender, class, and 

personal politics that we bring to the research. All writing is “positioned” and within a stance. All researchers 

shape the writing that emerges, and qualitative researchers need to accept this interpretation and be open 

about it in their writings. 

Data analysis 

Coding was selected for the analysis of interview data. The coding process consists of three steps: 

Open coding, axial coding and selective coding. 

The selected research method offered a tool which was useful to understand, and compare, the 

information provided by informants. The “research methods should fit the actual characteristics of the social 

process being studied” (Banaker & Travers, 2005, p. 122).  

I had to be able to compare the data which emerged from the interviews and identify and discuss 

themes which could then be used. The chosen research method had to enable a combination of 2 methods 

of analysis: Constant comparative analysis and thematic analysis. Comparative analysis is a technique where 

“data from different people is compared and contrasted and the process continues until the researcher is 

satisfied that no new issues area rising” (Dawson, 2009, p.81). Constant comparative analysis took place 

during the open coding process and was an important tool to conclude whether data saturation had been 

achieved or not. Saturation is defined as “an awareness that no new information is emerging” (Grbich, 2013, 

p. 82). 

 The foundation of the answer to the research question becomes visible in the data due to patterns 

that emerge during the analyses. The purpose of open coding is to enable a further analysis of the data 

(Harding, 2013). The text of the transcripts is examined in accordance with the constant comparative and 

constantly compared with each other. During the open coding process, the data is coded for its major issues. 

I identified issues directly related the respondents experience with gross negligence. Initial dimensions of 

data were identified, and the codes were handwritten alongside the printouts of the transcripts or the 

interview reports in those cases in which the interviews were not recorded. The initial data dimensions were 

used to identify issues. An issue is defined as “a specific question of subject to be examined” (Harding, 

2013). The issues identified during the open coding phase, were used as a basis for further analysis. During 

the research, the number of new codes which emerged during every new interview decreased. The decrease 

of new data which emerged during the last interviews is referred to as data saturation (Harding, 2013). In 
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this research, data saturation was confirmed when no more new codes emerged during the last interview. 

The codes which were generated during the open coding process, were used as a starting point for 

identifying concepts and categories in the next coding phase. The issues were identified without reference 

to an already existing theory. 

Constant comparative analysis is a technique where “data from different people is compared and 

contrasted and the process continues until the researcher is satisfied that no new issues area rising” (Dawson, 

2009, p.81). Comparative analysis took place during the open coding process and was an important tool to 

conclude whether data saturation had been achieved or not. The issues which emerged from the open coding 

phases were used to identify concepts and categories. A concept is “an underlying idea that is not necessarily 

referred to directly by the respondents” (Harding, 2013, p.17). A category is “a heading under which 

different sections of data can be placed for the purpose of analysis” (Harding, 2013, p.17).  

During the axial coding process, codes emerging from the open coding process were related to each 

other by identifying similarities and differences. Axial coding interconnects the categories (Creswell and 

Poth, 2018) and offers the base for the final step in the coding process: Selective coding.  

The aim of selective coding is to identify themes, which are anchored in the data emerging from the 

open coding and the axial coding processes. A theme can be described as “an idea that can be seen running 

through several responses” (Harding, 2013, p.17) or “a recurring thread or pattern that the author finds in 

the data” (McGregor, 2019; p.359). 

 

Thematic analysis means that “data is analysed by theme” (Dawson, 2009, p.80). Thematic analysis 

took place after the selective coding and was used as an input for the discussion.  

A Selection of documents which were considered to provide data of significant importance for this 

research, were analysed during the document analysis. In a document analysis, documents are used as a data 

source for the purpose of a second-order analysis (Shkedi, 2004; Gross, 2018). A second-order analysis is as 

a method to construct theoretical explanations of the research question (Shkedi, 2004; Gross, 2018).  

The foundation of the answer to the research question becomes visible in the data due to patterns 

that emerge during the analyses. In the chapter ‘discussion’, I share my reflection and my interpretation of 

the data. “The discussion section is the heart of the paper” (McGregor, 2019; p.419). The discussion serves 

three key functions: Summarize key findings, explain the findings, and examine implications of the findings 

(McGregor, 2019).   

Open coding > Issues Axial coding > 
Categories

Selective coding > 
Themes
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Ethical considerations 

In addition to legal requirements for research, every researcher has a personal responsibility to 

exercise due care to ensure that the research is in conformance with ethical criteria such as integrity, 

informed consent, confidentiality, transparency/open communication, impartiality and independence, 

awareness of human dignity, objectivity and public confidence. The Swedish Research Council distinguishes 

between the law and morals in relation to good research practice (Swedish Research Council, 2017). The 

researcher must find the right balance between the criterion of protection of the individual and the research 

criterion (Swedish Research Council, 2017).  

I did not find an exhaustive, complete, (check)list with all ethical considerations/principles a 

researcher must comply with. I have concluded that it is a matter of common sense that it is impossible to 

expect that such a (check)list exists. “It cannot be said that these principles are each one clearly defined. But 

together they create a multi-dimensional moral space within which the researcher shall work – they stake 

out the borders for what can be regarded as good research practice” (Swedish Research Council, 2017; p.69).  

Apart from of legal requirements which describe ethical standards for research, it is the researchers 

own view on research-ethics which plays a decisive role in the process to ensure that the research fulfils 

both legal requirements and ethical (moral) criteria.      

This research would not have been possible without the participation of the interviewees. 

Participation in this research was voluntary. Interviewees were informed about the purpose of the research 

and how the information they provided during the interviews was used. Confidentiality and anonymity are 

ensured as recordings of interviews, where applicable, were deleted after (open) coding was completed. The 

participants are coded. The participant codes were only available for my supervisor and me. The 

interviewees, nor the organisations they work for, are traceable in the document. The data, which emerged 

through the interviews, is anonymised, minimising the risk of harm and/or discomfort to interviewees and 

the organisations they work for.  

This research was performed for academic purposes only. External funding is not applicable. I have 

no commercial- or other interests in this research. Hence, I conclude that the risk of ‘conflict of interest’ is 

negligible. The conclusions of this research are not set in stone. I am more than happy to discuss other 

views and to share my approach with other researchers. As a research community we can only achieve 
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progress when we all aim to share our knowledge and experience. That requires strong will to continually 

reflect critically on our own work, also after it has been approved. Research which has been published is a 

starting point, not a final stop.  

Ethical permission is not required for this research because the research does not fulfil any of the 

conditions specified in the Swedish Act Concerning the Ethical Review of Research Involving Humans. 

To the best of my knowledge, I certify that this research complies with the requirements for the 

researcher as specified in the Swedish ‘Act on Responsibility for Good Research Practice and the 

Examination of Research Misconduct’ (2019:504), as well as with general ethical criteria. 
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Findings 

Introduction 

The aim of this chapter is to present the main findings of the interviews and document analysis. The 

findings of the literature review, interview data and document analysis are used as the basis for the chapter’s 

‘discussion’ and ‘conclusion’. 

A total of seventeen informants, of which eight jurists, contributed to this research during eleven 

interviews. Most interviews were performed on a one-on-one basis. Three interviews were performed with 

multiple informants: Interview C (with informant 3 & 4), interview F (with informant 7, 8, 9 & 10) and 

interview K with informant (15, 16 & 17). The eight informants who work for (national) aviation authorities, 

four jurists and four safety experts, represent five different European countries. 

The description of the informants refers to their situation when the interviews were performed. The 

contributions of the informants, with the exception of informant 2 & 6, represent the social legal dimension 

of this research because they explain how gross negligence is experienced by the people who are affected 

by The Regulation from three different perspectives: The aviation industry, representatives of employees 

working in the aviation industry and the aviation authorities. Informant 2 & 6 both hold a PhD in legal 

science but are not employed in the aviation sector; their views are invaluable because of their extensive 

knowledge of (European) law, including their expertise in relation to negligence. Please refer to Appendix 

D for a more detailed overview of the informants. 

Interview findings 

In the following section, different perspectives of the views shared by informants are presented in 

order to give insight in what was found in the data provided by the informants. The information from the 

transcripts are paraphrased, unless specified as quotations. 

Analysis of the interviews by theme 

The purpose of this subchapter is to give an initial view of the information which was shared by the 

informants. The information is structured by the themes which emerged as a result of selective coding: 

Safety, judiciary, bureaucracy, EU-integration, public opinion, trust and just culture. 

At first sight, the impression can be given that the informants during the first interviews provided 

more information than the informants during the latter interviews. The fact that the latter interviews 

provided less new information is, in my view, a confirmation of data-saturation; at a point during the 

research, no, or very little, new information emerged from the interviews. Another aspect which must be 

taken into account is that some informants were more forthcoming than others; when asking one question, 

some informants spontaneously provided their interpretation of a question including very valuable 

information in relation to the research question. I consider that this aspect to be a conformation that semi-

structured interviews were the most suitable interview-technique for this research.     
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Theme 1: Safety 

As a safety manager at an ANSP, informant 1, expects that an expert does not always follow all the 

rules. Although it is undesirable, it is unavoidable. In the operational manual only rules and procedures are 

described, which are considered as required by the organisation.  The primary purpose of the rules and 

procedures is safety. You can argue that if you haven’t done anything wrong, that you have nothing to fear. 

But informant 1 is not so sure about that because it is uncertain whether the judge understands the case. In 

the aftermath of an event, you will find what you are looking for, highlights informant 1.  

The ANSP which employs informant 1 views just culture, including gross negligence, through a 

systems approach; In the case of occurrences, organisational issues are investigated: the case is initially 

considered as system induced. Any follow-up is based on the starting point that decisions made by 

employees made sense to them and that the organisation can learn from it. How has the person been trained? 

Who put him/her in the position? Informant 1 explains that the organisation constantly reviews its own 

rules and procedures and reflects whether the written rules and procedures really describe what the ANSP 

means and wants to achieve.  

Informant 1 questions what the legitimisation is to judge decisions made by the employees, given the 

complexity and dynamic characteristics of everyday work. Pilots, ATCO and maintenance, they are all highly 

professional people working in a professional environment. The design of the infrastructure is an example 

of a systemic issue which must be considered in case of a just culture procedure, such as large airports with 

high traffic volumes, crossing runways, noise abatement procedures etc. etc., informant 1 says. In the view 

of informant 1, the management bears a major responsibility and accountability to ensure that employees 

can work in an environment which facilitates that they are able to work in alignment with the company’s 

standards and expectations. In the view of informant 1, prosecution of corporate managers instead of 

individual frontline operators is viewed as a good development in the case of systemic accidents.  

Informant 1 highlights that in the company documentation, ATCOs are reminded that they must 

deviate from procedures if it is in the interest of safety.  The challenge is that the person who judges whether 

a deviation from standard rules and procedures is in the interest of safety, must be able to understand the 

ATCO. These judgements can only be done after the event. It can be questioned whether a judge 

understands the case of an ATCO very well because a court case is influenced by at least three different 

perspectives: The judge’s perspective, the corporate perspective, and the perspective of the ATCO. All three 

actors have their own view on rules, procedures, and safety, informant 1 underlines.  

The arguments of informant 1 are also put forward by both legal experts who are not employed in 

the aviation sector (informant 2 and informant 6). Informant 2 highlights that The Regulation, including the 

term gross negligence, is only applicable in relation to safety. There is a certain tension field between safety 

and accountability. Informant 6 argues that the prosecutor and the judge must be able to have a practical 

understanding of an occurrence.  

As representatives of a national union for airline pilots, informants 3 and 4, share the view that the 

starting point of an investigation is the safety investigation only. The judicial investigation is only applicable 
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in exceptional cases. The safety expert looks at ‘why’ something happened. The prosecutor looks at ‘who’ 

and ‘what’, cause and proxima’, who is closest to the error? Events can create exculpations.  

Informant 6 points out that the judiciary in the Netherlands increasingly applies a systems view.  

Informant 6 illustrates that development with the example that criminal) accountability of bad outcomes is 

placed to a greater degree on the management of an organisation than on the level of the frontline operator, 

such as was the case with a fire at Chemie-Pack BV in 2011 (Vink, 2017). “Despite the fact that it was 

obvious that an employee caused the fire actively, the prosecution decided not to consider them a suspect. 

Instead, the prosecution aimed its investigation at the legal department of Chemie-Pack BV and its 

managers” (Vink, 2017; p. 164).    

The complexity related to the collection of safety data and - information must not be underestimated 

(informant 12). The taxonomy which is used to collect and analyse safety information is far too complicated. 

The taxonomy is not suitable for the follow up of occurrences in the day-to-day operation. It can be 

questioned what an organisation can do with ‘a tsunami of data’ and how that safety data relates to just 

culture and gross negligence.  

In just culture, safety science and law overlap each other, informant 13 highlights. Both domains 

must weigh as closely as possible against each other. Informant 13 argues that there is no hierarchy between 

safety and the administration of justice. Informant 13 underlines that the function of criminal law must be 

approached in relation to societal developments. 

Based on the interview transcripts, 6 key findings with regard to the theme ‘safety’ were identified: 

 The first key finding refers to the tension field between safety and accountability as raised by 

informants 1, 2, 3, 4, 6, 12 and 13.  

 The second key finding was raised by informant 1; to ensure safety, there is an inevitable gap 

between formal rules and procedures versus the daily operation.  

 The third key finding refers to the competence of the people who are judging the decisions 

made by frontline-operators; it related to the question of whether prosecutors and judges 

have sufficient competence to understand an occurrence and the decisions made by experts.  

 The fourth key finding refers to three different perspectives of an occurrence during a trial, as 

highlighted by informant 1: The perspectives of the ATCO, ANSP and the perspective of the 

judge.  

 The fifth key finding refers to the approach to an occurrence as raised by informant 3 and 4: 

Safety experts ask ‘why’ something happened, versus the prosecutor who asks ‘who’ and 

‘what’ in the context of cause and proxima’. 
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 The sixth key finding refers to an increased application of a systems view by the judiciary, as 

addressed by informant 6.  

Theme 2: Judiciary 

“From the view of the principle of legality, it is very important to exactly know what gross negligence 

means” (quotation from informant 6, statement translated from Dutch). It, therefore, is of vital importance 

to have an overarching term in an EU-Regulation. The application of negligence differs from country to 

country. Most countries distinguish between intent versus fault, but it is not the same. Intent and fault are 

explained and applied in every country through jurisprudence, and the boundaries are defined by judges. In 

the context of The Regulation, prosecution is only possible in cases in which a high safety risk has been 

knowingly taken. Gross negligence is not defined in The Regulation. Looking at the text of The Regulation, 

gross negligence would have been classified as conscious recklessness and not as gross negligence in the 

Netherlands. Conscious recklessness is more severe than gross negligence. After an occurrence, the safety 

investigators look at the system and the juridical investigators look at the consequences, informant 6 

explains. 

Informant 6 also emphasises that ‘intent’ and ‘fault’ become more and more complex terms from a 

legal point of view. The Dutch penal code was developed in the beginning of the industrial revolution. 

Society has become much more complex since then, but we still have to deal with the penal code. You can 

say that the penal code is a little behind the developments in society. There is a special maritime court in 

Hamburg which deals with international cases. Maybe a special ‘aviation court’ can be beneficial for aviation 

because of the international character of aviation and the complexity of aviation cases. It is a real challenge 

to get the right expertise in the national justice system. 

The suggestion that an international aviation court can be useful is supported by informant 12. It can 

be one of the possible ways to achieve a common understanding of gross negligence. An international just 

culture committee, or arbitrage committee, can be a next step in the development of a common 

understanding, and application, of gross negligence (informant 11). 

There is a need for an overarching term of what gross negligence is (informant 1). Gross negligence 

is applied differently in every organisation and on Member State level. ‘The red line’, which is the boundary 

between acceptable and unacceptable behaviour, does not exist. It only exists after a verdict by a CEO or a 

judge. The Regulation is a political document. Informant 1 also raised the issue that retributive justice is 

considered as ‘just’ in one place, but not in another. 

Informant 5 emphasizes that the application of gross negligence is determined by the teleological 

approach of gross negligence; the prosecutor and court consider the intention of the application of gross 

negligence in the criminal law. 

Informant 11 argues that gross negligence is a problem. Gross negligence does not exist in the penal 

code of several European countries. In the view of informant 11, gross negligence creates more problems 
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than it solves. From the perspective of legal certainty, it is not fair to apply a term which does not exist in 

the criminal law of countries in which The Regulation is applicable. Informant 11 argues that one of the 

problems is that prosecutors, in countries which do not apply gross negligence in their criminal law, will use 

the term closest to gross negligence as the threshold for prosecution: Negligence. In those cases, gross 

negligence is a concept nobody knows what to do with, informant 11 highlights. 

Informant 13 argues that the EU made a mistake by applying a corporate definition of just culture, 

including the term gross negligence, in The Regulation. The definition is relevant to criminal law, but the 

definition is misplaced in a corporate regulation. Policy makers did not really understand the consequences 

of copying a corporate definition in The Regulation: as a result, a corporate definition became part of the 

legal order of the EU.  

The function of the prosecutor is recognized by the definition of just culture, informant 13 highlights. 

Informant 13 clarifies that some Member States did not accept that the EU defined gross negligence because 

the application of the penal code is a national issue of the Member States. The (national) penal code is an 

integral part of national sovereignty. The definition which was suggested by the EC in the drafting phase of 

The Regulation, was removed from Article 2 (definitions), and subsequently returned, in Article 16.10 (when 

protection rules are not applicable).  

Informant 13 argues that, for prosecution, Article 16.10 is more restrictive than the definition of just 

culture’. But you end up with every national interpretation of gross negligence, informant 13 explains. Some 

countries apply intention as a threshold for prosecution. In at least one European country, a cumulation of 

behaviour might be considered as gross negligence. On the first occasion, the error is not considered as 

gross negligence, but on a second occasion, it might be possible that the same error by the same person is 

prosecuted as gross negligence. Informant 13 clarifies that just culture does not offer a solution for 

everything, but it is a significant improvement in relation to the situation before the implementation of The 

Regulation when just culture had not yet entered the legal order of the EU. 

Informant 15 observes that it is unsure whether a national court will refrain from prosecution in cases 

with a lower degree of culpability than gross negligence, for example negligence. It is possible that a court 

will argue that, based on the principle of equality, it is unfair that people in the aviation sector are not 

prosecuted for negligence, while other people cannot benefit from that additional protection provided by 

The Regulation, informant 15 explains. 

There was no consensus between informants who work as safety experts for the four different 

national aviation authorities, informants 7, 8, 9 and 10, whether the description of circumstances when 

protection rules are not applicable (Article 16.10) can be considered as a definition or description of gross 

negligence. Two of the informants agreed with the statement that gross negligence is defined in Article 

16.10, but the remaining informants were unsure. None of the national aviation authorities for which the 

safety experts work, publish a definition/description of gross negligence. Informant 7 works for the aviation 

authorities of a Member State which does not apply the term gross negligence in the penal code.  
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(Gross) negligence can not only be approached from a corporate view or from the perspective of the 

penal code, but also from the view of civil law (informant 2, 5 & 6).  

Based on the interview transcripts, 10 key findings were identified with regard to the theme ‘judiciary’: 

 The first key finding refers to importance to exactly know what is meant with gross 

negligence in the context of The Regulation, as addressed by informant 6.  

 The second key finding refers to the different national applications of gross negligence in 

criminal law as addressed by informants 1, 6, 11, 12 and 13.  

 The third key finding was addressed by informant 6 and refers to the phenomenon that 

criminal law is lagging behind with developments in society.  

 The fourth key finding refers to the increased complexity of fault and intent, as mentioned by 

informant 6.  

 The fifth key finding was raised by informant 6 who argues that it is a huge challenge to 

recruit the right expertise in the national justice system and therefore suggests considering the 

establishment of an international aviation court.  

 The sixth key finding refers to the absence of gross negligence in national penal codes, as 

mentioned by informant 11.  

 The seventh key finding was addressed by informant 5 who points out that there is a 

difference between a literal approach of gross negligence as described in law and the 

teleological approach of gross negligence.  

 The eighth key finding was raised by informant 15 who expressed to be unsure whether the 

threshold for conviction, in the context of The Regulation, is gross negligence as specified in 

national law.  

 The nineth key finding was raised by informant 13 who explains the absence of a definition in 

The Regulation was the result of a political compromise.  

 The tenth key finding refers to possibility to approach of gross negligence from different 

perspectives: Criminal law, civil law and the corporate view on gross negligence as mentioned 

by informant 2, 5 and 6.  
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Theme 3: Bureaucracy 

“Article 16 is fuzzy. What are we looking at? The risk perception of an individual? Article 16 is a 

political compromise. No real definitions, that is cleverly done” (informant 11).  

Informant 11 argues that at the corporate level, the term gross negligence is directly subjective. The 

job of a CEO is different than the job of a regulator or safety investigator. At the corporate level, gross 

negligence becomes very attractive because you can look for someone who is going to pay for the error. 

The Definition is a corporate definition, which became part of The Regulation, and The Regulation does 

not offer clear definitions/descriptions of terms such as ‘obvious risk’. Instead of letting the judiciary ‘draw 

the line’, it can be done at the corporate level.  

Informant 11 underlines the reality that The Regulation obliges organisations to judge. We now risk 

that people without (technical) knowledge will judge technical errors, informant 11 clarifies. The Regulation 

says a lot about the accountability of frontline operators, but nothing about the accountability of the 

management who is judging the frontline operator. There is a real risk that incompetent people are judging 

others, based on The Regulation. For the judiciary, gross negligence can be ok, but on corporate level, 

informant 11 expects that there will be ‘bad cases’ (informant 11). 

Informants 3 and 4 recognize the challenge identified by informant 11, but identify that the (juridic) 

authorities, the aviation sector and the unions in the country they work in, have made adequate arrangements 

to handle this tension field. In this particular country, an employee who is sanctioned by the employer can 

have the case reviewed/tested by the court. For such a system to work properly, it is crucial that the judiciary, 

companies and representatives of employees have regular consultation and continuously work on 

strengthening the mutual trust.   

Informant 6 noted that investigation reports are used by the judiciary, despite the clear intention not 

to do so. Informant 6 also argued that it is virtually impossible to be able to prove that a prosecutor or judge 

uses an investigation report for the purpose of legal proceedings. One of the problems is that nobody can 

delete the information from the brain after having read an investigation report, informant 6 emphasized. 

Informant 6 suggested to critically check the date a prosecutor publishes the decision whether to prosecute 

or not, and to compare the date of the publication with the date of publication of a report published by the 

investigation board. Informant 6 notes that the date published by the judiciary, remarkably often, is later 

than the date of publication by the investigation board. 

As a safety manager of an European airline, which outsources a part of the production to other 

European airlines, informant 14 identifies the different use of gross negligence at the corporate level might 

impact (legal) certainty, due to different applications of just culture and gross negligence between the airline 

and subcontractors It is an issue which has to be negotiated with the subcontractors. But it is a bureaucratic 

challenge because the subcontractors are foreign carriers, and the national law of the operator is applicable 

to their flight crews. Informant 14 explains that different national views, based on different penal codes, 

complicate the application of gross negligence in international flight operations.    



42 

 

 

Informants 7,8,9 and 10 agree that inspectors working for the national aviation regulators have not 

been adequately prepared to audit internal ‘just culture’ policies. They all share their feeling that the 

inspectors do not really know what to look for, other than checking whether an organisation has 

implemented just culture (informant 7, 8, 9 & 10). 

Informant 12 argues that The Regulation has been drafted in an unfortunate way.  The taxonomy of 

occurrence reports is far too complex for minor occurrences which are the subject of mandatory occurrence 

reporting. This causes new bureaucratic challenges. It is unknown how you can enforce The Regulation 

during an audit. As a result, the ultimate test of The Regulation will end up in a court of law (informant 12). 

It must be very clear that the corporate ‘just culture’ is subordinate to the national just culture; It is 

impossible that specific behaviour is acceptable on corporate level and that the same behaviour is considered 

as not acceptable in the context of the national just culture (informant 13). 

Based on the interview transcripts, 7 key findings were identified with regard to the theme 

‘bureaucracy’: 

 The first key finding was provided by informant 11 and refers to ambiguities in The 

Regulation; the Regulation does not provide clear definitions about gross negligence and 

‘obvious risk’ so that both terms can be interpreted in different ways.  

 The second key finding refers to ‘a deregulation of justice’; informant 11 underlines that The 

Regulation oblige organisations to judge.  

 The third key finding also refers to information provided by informant 11: People, without 

relevant competence, are given a tool to judge employees; The Regulation does not say 

anything about required competence of the people who judge, nor does The Regulation say 

anything accountability of managers.  

 The fourth key finding of the theme ‘bureaucracy’ was provided by informants 3 and 4 and 

refers to the importance of a structured dialogue between employees, organisations and the 

judiciary about the practical implementation of just culture.  

 The fifth key finding refers to the competing discourse between the role of the investigation 

board versus the role of the judiciary; On the one hand states promote that investigation 

reports are not to be used for legal issues, but on the other hand informant 6 indicates that 

investigation reports are used by the judiciary.  

 The sixth key finding refers to the application of gross negligence in organisations with 

(multiple) subcontractors; due to different national and corporate applications of just culture, 

it is almost impossible to obtain a common understanding of just culture.  

 The seventh key finding refers to the implementation of just culture on regulatory level; as 

indicated by informants 7, 8 ,9 and 10, who explain that inspectors do not exactly know what 

to look for when auditing just culture.   
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Theme 4: EU-integration 

Informants 3 & 4 explain that every country has its own sovereign legal system. The short answer to 

the research question is “NO”. However, although there is no common understanding of what gross 

negligence is in the EU, The Regulation is the best achievable result, given the political- and legal constraints.  

Informants 3 & 4 underline that gross negligence is defined differently from country to country. 

Some countries do not apply the term gross negligence in their penal codes. There is no uniform judiciary 

in Europe, that is a utopia, informants 3 & 4 argue. The role and duties of the prosecutor diver from country 

to country; in the Netherlands, the prosecutor has the sovereign authority to prosecute or not to prosecute. 

In Italy, the prosecutor must prosecute if he/she is made aware of an occurrence, informants 3 & 4 explain.  

The prosecution can only be stopped after approval of a judge, informants 3 & 4 explain. Informants 

3 & 4 also explain that in Article 16, the term gross negligence is avoided. Article 16 describes unacceptable 

behaviour which must be considered as gross negligence. It must be kept in mind that the starting point of 

The Regulation is not to prosecute. Prosecution is only applicable in extreme cases. The description of cases 

which must be prosecuted, as described in Article 16 of The Regulation, must not be considered as a 

definition of gross negligence. That is to avoid national discussions about gross negligence. One country 

will apply Article 16 and another country will look at the penal code only (informant 3 & 4). 

Informant 13 emphasizes that the definition of gross negligence is not presented, and recognised, as 

‘a definition’. Different (European) countries have different legal cultures, including different cultures of 

enforcement and prosecution. Intent and fault are considered differently from country to country, informant 

13 highlights. Informant 13 explains that Article 16.10 describes the exclusion grounds for prosecution. It 

can therefore not be considered as a definition of gross negligence. Article 16.10 provides a description of 

gross negligence. Gross negligence has been described very specifically; Gross negligence is described as the 

exception to protection, informant 13 clarifies. Context is very important; you cannot legislate everything. 

Uniformity is not the purpose of the EU. Harmonisation and clarity are purposes of the EU. In the penal 

code of some countries, the intention plays a crucial role in the judgement of gross negligence. Then you 

end up with a discussion about a definition of intent. A fascinating, but very difficult area in the view of 

informant 13. 

Based on the interview transcripts, 2 key findings were identified with regard to the theme ‘EU-

integration’ Both key finding of EU-integration were provided by informants 3, 4 and 13: 

 First, as explained by informants 3,4 and 13, the tension field between national sovereignty 

and EU-integration is the source of the absence of a definition of gross negligence in The 

Regulation.  

 Second, it is impossible to regulate everything down to the smallest detail, informants 3,4 & 

13 emphasize. 
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Theme 5: Public opinion 

The function of criminal law must be approached in relation to societal developments (informant 

13). Incidents in the aviation industry are media sensitive (informant 1, 11, 12 and 14). Informant 1 

underlines that there is a significant difference in media sensitivity and public opinion between health care 

and aviation; In healthcare, there is ‘one by one’. Normally those individual cases do not come into the 

media. But as soon as aviation is involved, the media influences the public opinion. It can be argued that 

‘just culture’ is much more important for the health care system than for aviation. Informant 1 argues that 

media is an important external influencer of just culture. 

Informant 12 accentuated that it is important to understand the relationship between just culture, 

(social) media and public opinion. As an example, informant 12 points out that other people than those who 

report an occurrence might contact the media such as passengers. 

Two key finding were identified with regard to the theme ‘public opinion’: 

 The first key finding refers to the dynamics of (criminal) law and indicated by informant 13: 

Criminal law changes due to societal developments.  

 The second key finding refers to the relationship between just culture, social media and public 

opinion, as highlighted by informants 1, 11, 12 and 14; ‘Just culture’ is influenced by other 

sources than occurrence reports only, such as media publications. 

Theme 6: Trust 

There is a significant increase in occurrence reports after the implementation of The Regulation 

(informants 1, 3 & 4, 7 ,8 ,9 ,10, 11, 12, 14 and 15). 

Informants 3 & 4 underline that, despite the increase of the willingness to report, gross negligence 

on corporate level, in the European context, is a point of concern. In the view of informants 3 & 4, just 

culture on corporate level can only function properly when there are arrangements between organisations, 

unions and the authorities. 

Informants 11 & 13 accentuate that corporate just culture can be misused; the term gross negligence 

can be very attractive to shift responsibility/accountability to frontline operators. 

One key finding was identified with regard to the theme ‘trust’: 

 From a quantitative perspective, it can be argued that the introduction of The Regulation has 

resulted in an increased trust in the occurrence reporting system, as indicated by informants 1, 

3, 4, 7, 8, 9, 10, 11, 12, 14 and 15.  

Theme 7: Just Culture 

Just culture was, directly and indirectly, a (main) topic during most of the interviews. Examples of 

contributions are:  

 The understanding of what ‘just’ is, divers from country to country (informant 1). 
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 Somebody has to ‘draw the line’ (informant 1 and 11). 

 Instead of letting the judiciary ‘draw the line’, it can be done on corporate level (informant 

11) 

 Just culture is introduced both on state level and on corporate level (informant 1, 3&4, 5, 11, 

12 and 13) 

 The starting point of The Regulation is not to punish (Informant 3, 4 and 13) 

 The role of a ‘just culture committee’ (informant 1, 3, 4 and 12) 

 Input of The protection rules in Article 16 of The Regulation (informant 3, 4, 11 and 12) 

Informant 11 underlined that ‘risk’, as applied in Article 16, is viewed from a national risk perception; 

is there such a thing as ‘a danger’ or ‘obvious risk’? Is there an ‘objective danger’ which the penal code uses? 

If that is the case, the ‘objective danger’ is applied in relation to the national penal code. The same applies 

to legal judgements about ‘objective negligence’. After a judgement about ‘objective negligence’, a judgement 

is made about ‘subjective negligence’.  

An expert then can be prosecuted because he/she did not, by all available means, do everything to 

prevent an occurrence, informant 11 explains. Informant 11 clarifies the point with an example: In some 

countries a substitution test is applied to simulate the situation of an occurrence. 3 or 4 people who do the 

substitution test crash. But 1 person is able to land safely. Then the conclusion can be Look, it was possible 

to make a safe landing. Negligence has been proven, both obviously and subjectively, informant 11 explains. 

Informant 12 argues that it is unknown how to apply the protection rules as described in Article 16, 

you need to know the criteria, elsewhere you depend on perceptions, interpretations etc. “What for example 

is ‘the manifest’ as referred to in Article 16?”, informant 12 wonders. 

3 key finding were identified with regard to the theme ‘just culture’: 

 First, there exists a tension field (competing discourse) between how just culture is applied on 

the national level versus the application of just culture on the corporate level.  

 Second, ‘Just’ is understood differently from country to country. 

 Third, judging of behaviour, has partly been deregulated from the judiciary to private 

organisations.  

In this section, I briefly share a selection of other issues which were raised by the informants during 

the interviews: Informants 1, 3, 4, 11, 12 & 14 expressed their concerns in relation to data protection and 

what to do with available data in relation to ‘just culture’. Informants 1, 3, 4, 6 11 and 13 shared their view 

that just culture principles also should apply to other people than frontline operators, such as managers. 

Informants 1 & 6 underlined that it is important to realise that decisions made by experts made sense to 

them, in the context of the operation. Informants 1 & 6 also argued that it can be questioned whether people 

who judge, really understand the situation he/she is judging. Informants 1, 6, 11 and 14 accentuate the need 
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for objective criteria to determine what ‘commensurate to experience and training’, as used in The 

Definition, means when judging behaviour. Informants 1, 3, 4 & 6 highlighted that different countries apply 

different legal concepts to determine negligence, such as Garantstellung and duty of care. Garanstellung is 

applied differently from country to country, informant 6 emphasises. There was no consensus between the 

informants whether an occurrence can be subject to ‘just culture’ of 2 or more countries, for example due 

to delegated airspace.  

The information provided by the informants suggest that: 

 The Regulation is a political document; One of the consequences is that a suggested 

definition of gross negligence disappeared from the draft during the law-making process. 

 The application of gross negligence varies from country to country; some countries do not 

apply gross negligence in case of aviation occurrences. On corporate level, the organisation 

decides which behaviour which is considered as acceptable or not. The consequence is that 

the ‘red line’, also referred to as ‘the clear line’, which is the boundary between acceptable and 

unacceptable behaviour, only exists after a verdict of a judge or a CEO. 

 The aviation sector rapidly comes into the focus of media, which puts pressure on the 

effectiveness of ‘just culture’, both on corporate level as well as in relation to the judiciary. 

 After the implementation of The Regulation, the number of reported occurrences increased 

significantly. 

Summary of key findings 

The key findings of the interview data provide valuable insights into how gross negligence is 

experienced by the informants. The aim of this section is to provide an analysis of a selection of the key 

findings in relation to the research question. 

I start with analysis of the key findings in relation to gross negligence as applied in criminal law. 

Informant 3,4 and 13 thoroughly explained why The Regulation does not provide a definition of gross 

negligence; it was a political compromise, a trade-off, in the legislative procedure of the EU. The information 

provided by these 3 informants is consistent with the analysis provided by Pellegrino (Pellegrino, 2019). The 

key finding also offers leads to argue that it is impossible to have one, common, European understanding 

of gross negligence because The Regulation is enforced through national criminal law, each with its own 

approach of gross negligence. 

Informants 1, 3, 4, 11, 13 raised the issue of a competing discourse between gross negligence on 

corporate level versus gross negligence on national level; On corporate level, the application of gross 
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negligence can be problematic, because, as informant 11 explains, gross negligence can be used by the 

management to find a scapegoat for an occurrence. 

Informant 1 addresses the issue about systems view, applied by the ANSP informant works for, 

versus causality as applied by the judiciary. The different use of concepts create different views on the truth; 

Sometimes, informant 1 does not want that an ATCO follows the prescribed procedures, but informant 1 

explains that that view is not easy to discuss with the judiciary. Informant 6 supports the view of informant 

1 that it is essential that a judge must have a practical understanding of a case. 

Informant 6 also refers to the competing discourse between national bureaucratic organisations, such 

as investigation boards and the judiciary. A competing discourse which was confirmed with the accident 

with LN- OJF.  

Informants 3, 4 and 13 highlight the inevitability to make compromises when new legislation is 

introduced; you cannot get everything you want. From that point of view, there is no reason to be dissatisfied 

with The Regulation. 

The issue of legal certainty was addressed by informant 6 as informant 6 argues that it is very 

important to exactly know what is meant with gross negligence. Informant 15 confirms that view and argues 

that it is not sure whether a court will apply the national concept of gross negligence as the lowest threshold 

for prosecution due to occurrences which have been reported, as required, by The Regulation. 

In conclusion: Based on the interview data, there is reason to accept the view that there is no 

common, European, understanding of gross negligence. Before drawing a conclusion, the interview data 

will be discussed from a broader perspective in the discussion of this research.   

Document analysis 

The purpose of the document analysis is to provide a higher order analysis of a selection of 

documents. The selected documents contain information which is considered as crucial for answering the 

research question. The analysis focuses on the application of the term gross negligence.  

The following documents are further analysed. For a complete description of the documents, please 

refer to the reference list: 

 The Proposal (proposal of the EC, published in 2012, to introduce The Regulation) 

 The Draft (EPs response to the draft of the EC. The draft was published in 2013)  

 The Journal (Official Journal of the European Union C 198, Volume 56, 10 July 2013, including 

The Committees view on gross negligence in the context of The Regulation. 

 The Regulation  

 Guidance material on The Regulation (published by the EC in 2015) 

 The Guide (Joint Practical Guide published by the EU in 2016) 

 The Document (Technical document – COR paper on Just Culture and liability published by ERA 

in 2019) 
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 The Evaluation (evaluation of The Regulation. The Evaluation was published by the EC in 2021) 

The Proposal 

In The Proposal, the EC underlines the importance of a common understanding of the term gross 

negligence: “It is important to clearly set the line which protects the reporter from prejudice or prosecution 

by providing a common understanding of the term ‘gross negligence’” (EC, 2012; p.15). The EC suggests a 

definition of gross negligence: “’gross negligence’ means a manifest and wilful violation of the duty of care 

directly causing foreseeable damage to a person or to a property, or which seriously lowers the level of 

aviation safety” (EC, 2012; p. 17). 

The Draft 

In The Draft, the EP suggests amending the text proposed by the EC which explains the importance 

of a common understanding of the term gross negligence: “It is important to clearly set the line which 

protects the person involved in the reported occurrence from prejudice or prosecution by providing a 

common understanding of the term ‘gross negligence’” (EP, 2013; p. 13). In The Draft, the EP suggests 

amending the definition of gross negligence as suggested by the EC: “’gross negligence’ means a manifest 

and wilful violation of the duty of professional responsibility directly causing foreseeable damage to a person 

or to a property, or which seriously lowers the level of aviation safety” (EP, 2013; p.12).  

The EP accentuates the importance of ‘trust’ by referring to a genuine climate of trust in relation to 

just culture and by emphasizing the importance of trust of employees, staff-members and the trust of 

reporters in just culture. In The Draft, no reference is made to a sociotechnical system 

The Journal 

In The Journal, The Committee shares its view on the proposed implementation of The Regulation. The 

Committee emphasises the importance to specify what is meant by gross negligence, by referring to the 

proposed definition of gross negligence: “The rule under which employees shall not be subject to prejudice 

from their employer, except in cases of gross negligence (as defined in Article 2(4) of the proposal), on the 

basis of the information reported, is reinforced” (EU, 2013; p. C 198/75). 

The Regulation 

In The Regulation, the term gross negligence is applied once: In The Definition. Contrary to The 

Proposal and The Draft, gross negligence is not defined in The Regulation. Behaviour which is considered 

as unacceptable in the context of just culture, is described in recital 37 and in Article 16.10(b). No reference 

is made to ‘systems thinking’ in The Regulation. 

Guidance material 

The term gross negligence is mentioned twice in the guidance material. In both cases, gross negligence 

is referred to the definition of just culture in Article 2 of The Regulation. In the guidance material, the aim 
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of just culture is described as: “It aims, in particular, at ensuring confidence of aviation professionals in 

occurrence reporting systems and encourages them to reports any relevant safety information with a view 

to contribute to the enhancement of aviation safety and accidents prevention” (EC, 2016; p. 25). No 

reference to systems thinking is made in the guidance material. 

The Guide 

The Guide is a platform of general drafting principles for EU-institutions, ensuring that legal acts in 

the EU are drafted clearly and precisely so that they can be understood better correctly and implemented 

correctly. The drafting of legal acts in the EU must be clear (easy to understand and unambiguous), simple 

and concise (avoiding unnecessary elements) and precise (leaving no uncertainty in the mind of the reader), 

taking into account the multicultural and multilingual character of the EU and the complexity of the EU-

system. Other principles which must be followed in the drafting process of legal acts are the equality of 

citizens before the law and legal certainty. Legal certainty refers to the possibility to foresee how the legal 

act will be applied. There is a tension field between the drafting principles and the practical implementation 

of legal acts in the EU (EU, 2015; p. 10): 

It is acknowledged that the requirement that a text be both simple and precise may create a conflict. 

Simplification is often achieved at the expense of precision and vice versa. In practice, a balance 

must be struck so that the provision is as precise as possible, whilst remaining sufficiently easy to 

understand. 

Regarding regulations, The Guide emphasises the element of legal certainty: “Since regulations are 

directly applicable and are binding in their entirely, their provisions should be drafted in such a way that the 

addressees have no doubts as to the rights and obligations resulting from them” (EU, 2015; p. 11). In order 

to avoid the risk of ambiguities, drafting principle 14 states that: “where the terms used in the act are not 

unambiguous, they should be defined together in a single article at the beginning of the act. the definitions 

shall not contain autonomous normative provision” (EU, 2015; p. 41). 

As the term gross negligence has not been defined in The Regulation, it can be concluded that the 

EU considers the term gross negligence, as applied in The Regulation, as unambiguous. 

The Document 

ERA advocates for a systems approach of just culture because just culture builds on mutual trust 

between all stakeholders in a sociotechnical system such as employees, operational actors and authorities. 

Trust is a prerequisite for a proper functioning just culture; ERA suggests that increased trust will not only 

be beneficial for the implementation of just culture, but that increased trust also, as a side-effect, has a 

positive effect on financial performance.  
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The Evaluation 

“The main objective of this evaluation is to determine whether the Regulation has had the expected 

effect on safety and whether it has contributed to the reduction of accidents and related fatalities in aviation 

throughout the EU” (EC, 2021; p. 4). The EC applied five criteria to determine whether the original 

objectives of The Regulation had been met: Effectiveness, efficiency, relevance, coherence, and EU added 

value. The EC identifies that a limited number of objectives related to just culture have been achieved, such 

as the establishment of advance administrative arrangements with judicial authorities. No evidence was 

found that ‘harmonised protection’, as referred to in Article 1 (b) of The Regulation, and/or the applicability 

of the protection rules as specified in Article 16.10 has been evaluated.  

Summary of document analysis 

Although the EC, EP and The Committee stressed the importance of providing a definition of gross 

negligence in The Regulation during the law-making process, the definitions of gross negligence suggested 

by the EC and the EP were removed from The Regulation. The absence of a definition of gross negligence 

is a result of national political interests of one or more Member States of the EU. No evidence was found 

that the consequences of the lack of a definition of gross negligence have been taking into account in The 

Evaluation. 

Compared to The Regulation, including The Guidance Material, and The Evaluation, two main 

findings were made in the analysis of The Document. First, The Document refers to just culture in the 

European railways system in the context of a sociotechnical system. That finding suggests that just culture 

in the European railway system is approached from a broader perspective than just culture in the European 

aviation system. Second, The Document more explicitly highlights the importance of mutual trust as a 

prerequisite for a proper functioning just culture.      

Findings summary  

The information provided by the informants, was confirmed to a large extent by the document 

analysis. The impression that emerges is that ‘a harmonised protection’, as referred to in Article 1(b), does 

not exist due to the lack of a common, European, interpretation of gross negligence.  

Gross negligence as applied in The Definition, must not be confused with the term gross negligence 

as applied in several national penal codes of countries which have implemented The Regulation. Gross 

negligence is ‘defined’ in Article 16.10(b) of The Regulation. The ‘definition’ in Article 16.10(b) may, 

however, not formally be considered as ‘a definition’; The definitions which are applicable in The Regulation 

are provided in Article 2, ‘Definitions’. This finding includes a competing discourse. 

Other salient findings of this study include: 

 The existence of competing discourses which affect how people experience gross negligence 

in the context of The Regulation. 
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 The complexity of the legal system in the EU 

 The complicatedness concerning judging blameworthiness in relation to human error in the 

relationship between ‘safety’, ‘risk perception’ and (criminal) accountability  

 The absence in The Regulation of a ‘systems view’ in relation to ‘just culture’ and ‘gross 

negligence’. 

For a detailed overview of identified competing discourses, please refer to Appendix E The 

competing discourses which are shared in the following summary, are considered as the most relevant 

competing discourses and they are discussed in the chapter ‘discussion’. Summary of identified competing 

discourses: 

 Gross negligence as applied in The Regulation versus gross negligence as applied in penal 

codes, gross negligence ≠ gross negligence. 

 EU integration versus national sovereignty 

 Just culture on corporate level versus just culture on national level. 

 The overwhelming perspective that emerged is that gross negligence, as used in the rule, is 

ambiguous and serves to hinder the aims of just culture as seem through the views of safety 

science and the ambitions of the rule.   
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Discussion 

Introduction 

The aim of the discussion is to review the research findings in the context of the research question. 

This chapter is also intended to share final reflections and to offer suggestions for further research. 

The rationale of this research was to evaluate whether it is possible to achieve one common 

understanding of 'just culture' in Europe, by approaching the term gross negligence from a system safety 

perspective. The introduction of The Regulation is a good opportunity to explore whether it is possible to 

introduce just culture in the multinational context of the EU. Views on ‘just’ are, amongst other, determined 

by (national) culture. The scope of the research is limited to gross negligence in the context of The 

Regulation. Nevertheless, lessons can be learned from this research when applying just culture principles in 

other industries than aviation. 

In the context of The Regulation, the term gross negligence is applied to define the boundary between 

acceptable and unacceptable behaviour; When is, in the context of The Regulation, human error considered 

as blameworthy? 

In essence, the main purpose of this research was to figure out whether The Regulation offers clues 

that justify the conclusion that there is one common understanding of criminalization of human error in the 

European aviation system. Norms in societies are constantly subject to change, and so are societies 

perceptions of accountability, risk, justice and blameworthiness. The evolution of norms trigger initiatives 

to modernise legislation. The entry of just culture in the legal system of the EU is a direct result of the 

changes of norms. Social change resulting in new legislative initiatives, such as The Regulation, illustrates 

the importance not only to evaluate and explore The Regulation from a legal or safety science point of view 

but also from the view of sociology of law and other scientific disciplines. 

Gross negligence 

Ambiguities, vagueness and indeterminacy must be considered, and understood, as inevitable trade-

offs in the context of the complexity of the legal system of the EU, and therefore have great influence on 

The Regulation and the application of just culture, including gross negligence. It may be concluded that 

gross negligence is significantly influenced by ambiguities, vagueness, multilingualism and indeterminacies. 

Gross negligence can be seen as an indeterminacy because it has not been specified whether gross 

negligence refers to a European concept of negligence, gross negligence in the context of national criminal 

law of the Member States or gross negligence in the context of a corporate safety culture. Furthermore, it 

could be argued that gross negligence is a vagueness because the definition of gross negligence has not been 

included in Article 2 (definitions), but has been moved to Article 16.10(b), without specifying that Article 

16.10(b) in fact provides the definition of gross negligence as explained by informant 3, 4 and 13 and 

highlighted by Pellegrino (Pellegrino, 2019).  
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Just culture and gross negligence are both ambiguous because The Regulation refers to two concepts 

of just culture, a corporate concept of just culture and a national concept of just culture, applying exactly 

the same definition for both concepts – therefore a dualism of just culture has emerged. 

It can be said that just culture, including gross negligence, in the context of national just culture is a 

vagueness because just culture has been defined as a culture, while it in fact is a legal concept. It can also be 

said that there seems to be an asymmetry between just culture and gross negligence in The Regulation which 

increases ambiguities, vagueness and indeterminacy furthermore:  

Just culture has two dimensions: A corporate dimension and a dimension in the context of the penal 

code (the legal dimension). Gross negligence has three dimensions: Gross negligence as intended in The 

Regulation and described in Article16.10(b), gross negligence as applied in the criminal laws of those 

Member States which apply gross negligence in their national criminal laws and the application of gross 

negligence on corporate level.  

Gross negligence and the research question 

The research question for this study is: Is there a common European understanding of gross 

negligence as cited in the definition of just culture in Regulation (EU) 376/2014?  

The EC, EESC and EP underlined the importance of a common, European, understanding of the 

term gross negligence before The Regulation was implemented in 2014; They emphasized the importance 

to clearly set the line for protection from prejudice and prosecution (EC, 2012; EESC, 2013; EP, 2013). 

Despite their view, the definition list in Article 2 of The Regulation does not include a definition of gross 

negligence. Neither is there a description of ‘the clear line’ or ‘boundary between acceptable and 

blameworthy or culpable behaviour’ in the guidance material of The Regulation. The Evaluation does not 

include feedback to the ambition of the EC, EP and That begs the question: How clear is the line that the 

EC, EESC and EP referred to during the drawing process of The Regulation? 

The original design of this research was based on the assumption that gross negligence, as applied in 

The Definition, refers to the application of gross negligence in the national penal codes of the countries to 

which The Regulation applies. From the perspective of the different national European penal codes, gross 

negligence could be interpreted as the lowest level of culpability which is required for prosecution in the 

context of an aviation occurrence which has been reported to the authorities as specified in The Regulation. 

A common, European, understanding and application of gross negligence in the different penal codes was 

considered as a prerequisite to ensure a successful implementation of the Harmonised Protection. This 

research reveals that that assumption turns out to be too premature.  

Gross negligence and The Regulation 

The literature review, interviews and document analysis provided valuable insights into the 

complexity of the legal order of the EU and the relevance of that complexity for this study. The information 

provided by the three sources, complement each other very well. An example is Robertson’s point that EU 
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legal texts are primarily written for (legal) experts, which is part of EU culture. Robertson’s view matches 

the view shared by informant 11, that it is unclear what is meant with gross negligence, if the meaning of 

gross negligence is described in Article 16.10(b). Informant 11 quite rightly points out the need for clarity: 

Whose risk perception is referred to in Article 16.10 (b)? The lack of real definitions and taxonomy is cleverly 

done to reach a political compromise. 

The formulation of Article 16.10(b) might be clear enough for legal experts who know exactly how 

the formulation emerged through a legal - and political process, but informant 11, with good reason, 

powerfully expressed that Article 16.10(b) is unclear for the members of the aviation community because it 

has been formulated vaguely and ambiguously. It can be stated that this is an example which illustrates that 

it is by no means a certainty that aviation professionals, who are the people who are affected by The 

Regulation, have a reasonable opportunity to understand what is really meant with the formulation as applied 

in Article 16.10(b). The example links multiple themes which emerged during the interviews to the research 

question: Judiciary, bureaucracy, EU-integration, trust and just culture.  

The findings presented in this research, contribute to new understandings and insights in relation to 

‘gross negligence’ as applied in The Regulation. The new understandings and insights relate to: 

 The underlying causes which make it impossible to fulfil the ambition of the EC, EESC and 

EP to achieve a common, European, understanding of gross negligence, as referred to during 

the drafting process of The Regulation.  

 The relationship of language, culture and law versus EU-integration and the consequences for 

‘just culture’ as referred to in The Regulation. 

 The absence of an unambiguous understanding of human error, both in safety science and in 

The Regulation. 

 The absence of a systems approach in The Regulation, including the relationship between 

complexity, emergence, justice, and accountability in the recitals of The Regulation and in 

The Regulation. 

 The relationship between factors which affect risk perception, such as national culture, and 

justice in the context of The Regulation. 

 The role of national political interests as a constraint for the development of EU-acts which 

are consistent with the general principles as published in the JPG. 

 The presence of competing discourses related to The Regulation.  

Based on the findings of this research, it is claimed that both safety and law must be viewed as 

emergent phenomenona - neither safety nor law can be deconstructed into individual components. Safety 

is an emergent phenomenon of a sociotechnical system (the aviation system). Law is an emergent 

phenomenon which emerges as a result of the combination of amongst others, history, societal 

developments, (legal) culture, linguistic factors and political compromises.  
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It is therefore claimed that the research question cannot be answered by applying reductionism to 

interpret the findings. The findings must be interpreted following the line of thinking of legal experts as 

Tamanaha: Law (in this research EU-law, The Regulation, just culture and gross negligence), must be studied 

naturalistically, historically and holistically because it is an emergent phenomenon (Tamanaha, 2018). 

It can be said that the meaning of the term gross negligence, in The Definition, includes ambiguities, 

vagueness’s and indeterminacies which cause legal uncertainties, including legal predictability, for people 

who are affected by The Regulation. 

Firstly, gross negligence has not been defined in The Regulation. Nor does The Regulation offer a 

legal framework and - taxonomy and/or legal concept which unambiguously describes what is meant with 

gross negligence in the context of actus reus and mens rea. An example is the relationship between the adjective 

‘gross’ and the substantive ‘negligence’. What is ‘gross negligence’ if we do not exactly know what is meant 

by ‘negligence’? Additionally, it is not specified in which legal concept ‘negligence’ has been anchored. As 

informant 13 pointed out: Gross negligence in The Regulation must not be confused with concepts such as 

duty of care or Garantstelling.  

Secondly gross negligence refers to just culture at both the corporate and the national level. In the 

latter case, gross negligence is enforced through criminal law. The corporate just culture is enforced by the 

management, in the context of just culture as an element of a broader safety culture, as referred to in recital 

36 of The Regulation. In The Regulation, it is not specified how management is expected to deal with gross 

negligence in the context of a corporate just culture; is it mandatory that management notifies the judicial 

authorities if unacceptable behaviour, in the context of the corporate safety culture, is suspected? Can 

organisations apply a more restrictive view of acceptable behaviour than the judicial authorities? Etc. etc. 

These are highly relevant questions which must be answered to achieve the ambition of ‘a uniform 

protection’ as referred to in Article 1(b) of The Regulation.  

Thirdly, gross negligence is applied differently in different national criminal laws. Several informants, 

such as informant 5, 15 and 16, who all hold a master’s degree in legal science and who were all involved in 

the implementation of The Regulation on Member State level, referred to gross negligence as applied in the 

national criminal law. Informants 8 and 9, who work for different regulatory authorities than informants 

5,15 and 16, also indicated that they refer to the national penal code for the interpretation of gross 

negligence. Informant 10, who works for a regulatory authority of a country which does not apply gross 

negligence in the criminal law, indicated that gross negligence could not be related to the national criminal 

law. It is argued that The Regulation does not offer clear leads how Member States are expected to 

understand, and how to apply, the term gross negligence in relation to their national penal code.  

Fourthly, because the criminal law of some Member States, such as Switzerland and Latvia, does not 

make provision for gross negligence in the context of aviation occurrences, I argue that it is impossible that 

gross negligence, as used in The Definition, refers to the national application of gross negligence as specified 

in the criminal law of the Member State. Therefore, gross negligence must not be confused with how gross 

negligence is enforced through the national penal codes. The consequence is that people can be prosecuted 
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for negligence as used in the national criminal law, for human error which is considered as gross negligence 

in the context of The Regulation. Informant 11 expressed the concern that people will be prosecuted for 

negligence in the absence of gross negligence in criminal law. This research shows that this concern is well 

justified. It is considered that the ambiguities, vagueness’s and indeterminacy of gross negligence include 

three dimensions: Gross negligence in the context of the corporate just culture, gross negligence in the 

context of national criminal law and gross negligence in the context of The Regulation. It can be said that 

gross negligence fits perfectly with ‘The Myth of EU Terminology Harmonization on National and EU 

Level’ as highlighted by Bratanić & Lončar (Bratanić & Lončar, 2015). 

The development of The Regulation is a case in point of the two points in the life of legal texts as 

highlighted by Robertson (2015): The legal text is created coded and encoded in linear text in moment 1 by 

experts. In moment 2, the legal text is decoded and interpreted by people who lack the knowledge of why 

the legal text has been formulated as it is; those people interpret the legal text in a way that makes sense to 

them, creating a mental picture based on their understanding of law and language (Robertson, 2015). It can 

be said that the phenomenon of local rationality does not only apply during the exercise of duties of frontline 

operators, but that local rationality also is highly relevant in the interpretation of legal texts. Acknowledging 

the importance of local rationality in relation to the interpretation of legal texts, lends weight to the argument 

that law must be considered as an emergent phenomenon.    

It is beyond the scope of this research to analyse all the details of factors which influence (EU) law, 

such as The Regulation. Because law is considered as an emergent phenomenon, I argued that it is 

impossible to identify all the factors how gross negligence exactly must be viewed in the context of The 

Regulation.  

The consequence of the given that gross negligence is viewed as an emergent phenomenon implies 

that it is impossible to use gross negligence as ‘a clear line’ (or boundary) between acceptable and 

unacceptable behaviour.  

In my view, ‘the clear line’ to which the EC, EESC and the EP referred during the drafting process 

of The Regulation, only exists as a judgement after an occurrence. That judgement depends on assumptions, 

interpretations and perceptions which are all influenced by biases and heuristics. It, therefore, is important 

that no false expectations are raised by claiming that ‘a clear line’ exists in the context of just culture.   

The recognition that gross negligence is an emergent phenomenon also lays the foundation for a 

better balancing between the social values safety and justice; Recognition of emergence, implies the 

recognition the need to understand system relations and -properties and the role of system boundaries and 

interactions; In the case of gross negligence, it can be questioned how good we really understand the system 

of relationships between the aviation system and the (European) legal system. An example is the system 

boundary between the aviation system, which in principle is not limited by national borders, versus the 

system boundaries of (national) criminal law, including nationally applied legal concepts such as negligence.  
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The EU seeks to guarantee free movement of goods, capital, services and people (EU, 2012). In that 

respect, aviation is a sociotechnical system which can facilitate at least two of the freedoms of the EU: Free 

movement of goods and people through the single market. My point is: Trade-offs between interests of the 

four identified systems (the European legal system, single market of the EU, the aviation system and national 

rooted criminal law) are unavoidable.  

This research does not aim to answer questions about system boundaries, but the findings of this 

research illustrate the added value for more in-depth research to better understand how the systems interact 

in order to develop improvements. A better identification of relevant systems and the interplay between the 

systems can provide valuable insights for future discussions and legislative developments about just culture.  

As Robertson points out: The starting point of EU-law is the operation of markets, competition and 

international relations (Robertson, 2015) This is important information to take into account when trying to 

understand gross negligence; although the national judiciary enforces gross negligence through national 

criminal law, (national) criminal law is not the starting point of gross negligence as used in The Regulation.    

As noted previously, in The Regulation, gross negligence is mentioned but once: In the Definition. 

During this research, it became clear that The Regulation, including gross negligence, must be viewed in the 

context of the multilingual and multicultural character of EU law. Although you would expect that The 

Guidance Material of The Regulation is the ideal place to specify what is meant with gross negligence, no 

further context of gross negligence is provided in the guidance material (EC, 2015-b).  

The literature reviewed and the interviews which were performed show that no European taxonomy, 

which specifies gross negligence in the context of a European legal concept, exists. As a consequence, it can 

be stated that it is unclear what exactly the grounds for exemption from criminal liability are in the context 

of The Regulation.  

The view of the EC, EESC and EP to specify gross negligence is consistent with the EPs proposal 

for the development of a European criminal justice area (EP, 2009). On the one hand, it can be said that 

The Regulation has been implemented too early because a European criminal justice area has not yet been 

developed. On the other hand, it can be argued that the implementation of the term gross negligence in The 

Regulation fits in with the development of a European criminal justice area.  

The Definition, in which the term gross negligence is used, defines just culture as a ‘culture’. To a 

certain extent it is defensible to claim that a corporate application of gross negligence, in the context of a 

corporate just culture policy, is part of a broader (corporate) safety culture as pointed out in recital 36 of 

The Regulation. This research shows that the suggestion that just culture can be defined as a culture on a 

state level is untenable. At state level, just culture is a legal concept which is enforced by judicial authorities 

through the penal code.  

From a legal, and linguistic perspective, it is a legitimate question to ask why the adjective ‘gross’ in 

relation to the noun ‘negligence’ is used in The Definition.  Whilst no European legal concept of criminal 

law exists in which ‘negligence’ has a place: ‘Gross negligence’ is ‘gross’ in relation to what?    



58 

 

 

The use of gross negligence in The Definition is a prime example which illustrates Robertson’s point 

that legal terms are abstract, and system bound.   

Gross negligence is abstract because The Regulation does not provide a legal concept in which gross 

negligence is referred to in the context of mens rea and culpa. There is no reference point of ‘gross 

negligence’ in EU-law. It is unclear how gross negligence relates to a lower- and higher level of culpability.  

Gross negligence is system bound, because extensive knowledge and experience is required to 

understand the ‘inside perspective’ of the term ‘gross negligence’ in the context of the EU-law-making 

system. The ‘inside perspective’ refers to the people who work for the institutions of the EU and people 

who have extensive knowledge and experience of the rulemaking process of the EU. Three of the 

informants (informant 3, 4 and 13) gave the impression that they were very knowledgeable about the 

capabilities and limitations of a successful implementation of The Regulation, including the application of 

The Definition. Informant 13 explained that a definition of gross negligence was unacceptable for one or 

more countries to support the introduction of The Regulation. Therefore, a solution had to be found which 

was politically acceptable; the definition of gross negligence was removed from chapter two (definitions) of 

The Regulations and moved to Article 16.10(b). 

The definition of gross negligence is in my view not recognizable as a definition in The Regulation 

because it is ’hidden’ in another article than Article 2 (definitions). As a consequence, it is unreasonable to 

expect that people to whom The Regulation applies, are able to recognize ‘the clear line’ because ‘the clear 

line’ does not exist.  If we put these parts of information together, the following development emerges: 

 The EC suggests a definition of gross negligence.  

 The EP suggests amending the definition suggested by the EC.  

 In The Regulation, a combination of the definition of gross negligence as suggested by the 

EC and the EP respectively, including some minor adjustments, emerges as a situation in 

which the protection rules are not applicable. 

The description, of what is meant with gross negligence is (EU, 2014; p. L 122/36):  

a manifest, severe and serious disregard of an obvious risk and profound failure of professional 

responsibility to take such care as is evidently required in the circumstances, causing foreseeable 

damage to a person or property, or which seriously compromises the level of aviation safety. 

Appendix F includes a screenshot from page 17/55 of The Draft. It was the intention of the EP that 

the national courts in the EU were expected to apply a common interpretation of gross negligence after the 

implementation of The Regulation. An eye-catching detail is that both the EC and the EP referred to the 
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obligation/legal concept ‘duty of care’. The term ‘duty of care’ is not included in The Regulation. Another 

striking detail is the introduction of the term ‘obvious risk’ in Article 16.10(b). The judgement of fault 

becomes dependent on risk perception. It could be said that a uniform protection only can be achieved 

when national courts in Europe apply a common perception of risk. As discussed in the literature review, 

risk perception depends, amongst other facets, on national culture. It can therefore be stated that it is 

impossible to achieve a common interpretation of gross negligence. 

A large majority of the people who were interviewed for this research refer to the national application 

of gross negligence which is anchored in the national criminal law. The interviewees include two legal experts 

with a PhD in legal sciences, one of them is specialised in EU-law and works for one of the EU Institutions. 

Both indicated that they were not entirely sure how national courts interpret and apply gross negligence in 

the context of The Regulation. Gross negligence in national criminal law exists in the context of a legal 

concept such as Garantstellung or Duty of Care, including a legal framework and taxonomy which relates 

gross negligence to other degrees of culpability. It is, in my view, reasonable to expect that people who work 

with The Regulation and those who are affected by The Regulation refer to their national criminal law in 

the absence of such a European legal concept. 

It can be said that the use of the term gross negligence in the definition of just culture, in The 

Regulation, is problematic for several reasons:  

Firstly, the definition of just culture, as applied in The Regulation, is a copy of the corporate definition 

of just culture as used by Eurocontrol (Eurocontrol, 2005). Eurocontrol specifies that, in cases of gross 

negligence, the corporate limits of just culture have been reached. Gross negligence and ‘criminal acts’ must 

be followed up by the judicial authorities (Eurocontrol, 2005).   

Secondly, gross negligence is part of the taxonomy, and legal terminology, which is applied in several 

national penal codes in Europe. In those national taxonomies, gross negligence is related to negligence, 

including a legal concept which underpins the national legal taxonomy and terminology. Contrary to the 

absence of a European legal concept of negligence and the absence of a European penal code.  

Thirdly, by using gross negligence in the definition of just culture in The Regulation, without any 

references to legal context, it can be stated that The Regulation does not fulfil EUs general principle of the 

drafting of legal acts: They must be clear, simple and precise (EU, 2015). 

Gross negligence ≠ gross negligence 

 From the findings of this study, it is considered that gross negligence, as applied in The Definition, 

is not the same as gross negligence as applied in national criminal laws of countries which have implemented 

The Regulation, nor is it the same as gross negligence as applied in corporate just culture policies. As 

informant 13 argues: Gross negligence in The Regulation refers to ‘criminal behaviour’ and must not be 

related to concepts such as duty of care or Garantstelling. The view of informant 13 is shared by informant 

3&4, and is confirmed by Pellegrino (Pellegrino, 2019). That insight sheds new light on this research and 
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the research question. What is meant with gross negligence in the context of The Regulation, is specified in 

Article 16.10(b). 

Human error 

In the safety discourse, human error is frequently identified as the cause of an occurrence. However, 

there is no consensus on what human error exactly is. The Definition refers to actions, omissions and 

decisions which are related to experience and training. In The Regulation, the term human error is not 

applied at all, nor does The Regulation offer a ‘(human) error taxonomy’. It must be stated that a clear and 

unambiguous understanding of human error is an absolute necessity if it is desirable to judge 

blameworthiness of human error.  

The Definition in The Regulation refers to the relationship between experience and training versus 

human error. Experience and training are two of many cognitive parameters which impact human 

performance, including the likelihood to err. It can be stated that it is a shortcoming that The Regulation 

does not refer to cognitive factors which negatively impact human performance during stressful situations. 

The combination of cognitive factors play a crucial role in a person’s ability for problem solving and 

decision- making. As Vink highlights: experts sometimes make mistakes because they are experts (Vink, 

2017). 

Competing discourses 

During this research, several competing discourses in relation to gross negligence emerged. In this 

chapter, 2 competing discourses will be discussed: Gross negligence as a competing discourse, including 

three different dimensions of gross negligence. The other competing discourse which will be discussed is 

the competing discourse between (national) governmental institutions.  

Gross negligence as a competing discourse 

The first competing discourse in relation to gross negligence refers to the corporate understanding 

of gross negligence versus the application of gross negligence in the penal code. 

The Regulation does not specify that the acceptability of human error, in the context of corporate 

just culture, must be in harmony with the acceptability of human error in the context of the national just 

culture, as applied in the penal code. Simply put: Human error can be acceptable in the light of corporate 

just culture, but the same human error can be unacceptable in the framework just culture as applied in the 

penal code. And vice versa.  The Regulation, nor the guidance material, describe how organisations and the 

judiciary are expected to cope with the tension area which arises because of a possible mismatch in the 

application of gross negligence, as part of the corporate just culture, and gross negligence as part of the 

national just culture. The above argument was confirmed by multiple informants. 
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In the experience of informant 1, corporate just culture is primarily event driven and the national just 

culture, as applied by the judiciary, is primarily outcome driven. Behaviour which is considered as ‘just’ or 

‘normal’ inside the organisation, can be considered as ‘unacceptable’ by the judiciary. If human error is 

considered as negligent by the organisation, it does not mean that the same human error is viewed as 

negligent by the judiciary and the other way around. On the corporate level, it is possible to define and to 

describe what is ‘acceptable’ and what not.   

Informants 3 and 4 argue that The Regulation is a sound solution because it is consistent with the 

intention of the legislator. Use of gross negligence in the definition of just culture is no problem as long as 

the judiciary decides whether behaviour qualifies for gross negligence or not. On corporate level, it is a 

concern. In the view of informant 3 and 4, a corporate just culture commission must evaluate cases which 

come close to the border of ‘unacceptable behaviour’. 

Informants 7, 8, 9 and 10 are safety experts working for four different national aviation authorities. 

They all represent aviation authorities of countries which are member states of the EU. None of the four 

member states have published a definition of gross negligence. They all refer to the application of gross 

negligence as applied in the national penal code. The informant who represents a country which does not 

apply the term gross negligence in the penal code was not able to indicate how the national judiciary will 

apply gross negligence. None of the four experts felt that they were in a position to indicate that inspectors, 

who audit the implementation of corporate just culture, are properly prepared for their auditing task in 

connection with corporate just culture.   

Informant 11 points out that The Definition is a corporate definition which became part of The 

Regulation. The Definition might work properly within the judiciary, but for corporate just culture, there is 

good reason for concern. Informant 11 holds the view that the corporate application of gross negligence is 

terribly subjective because the job of a manager is different from than that of a safety investigator, a 

regulator, or the judiciary.  

In the light of corporate just culture, gross negligence becomes very attractive as you can find 

somebody who is going to pay for the error. With The Regulation, somebody at the corporate level has to 

‘draw the line’ instead of the judiciary. One risk is that technical errors are criminalized. Managers, without 

any technical knowledge, have received a tool to judge technical errors.  

The Regulation describes much about the accountability of frontline operators, but nothing about 

the corporate accountability in relation to occurrence reporting. Informant 11 is worried that ‘bad cases’ are 

unavoidable, because Article 16.10(b) says nothing about the management who let people in a specific 

situation. It can be wondered whose wilful misconduct Article 16.10(b) refers to.  

Informant 13 stressed that the corporate just culture is subordinate to the national just culture; 

stakeholders must watch out for claiming that corporate just culture is something different than just culture 

at state level. 
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 At the corporate level it must be noted that the threshold ‘extreme behaviour’ is required before 

disciplinary actions can be considered. Informant 13 suggests that gross negligence is relevant to criminal 

law. In the context of corporate just culture informant 13 considers gross negligence as not appropriate. In 

an early stage of the drafting process of The Regulation, the EC made the mistake to apply the corporate 

definition of just culture in The Regulation. The result was that a corporate definition of an organisation 

became a definition in the legal order if the EU. The EC did not realize what the consequences were. A 

(corporate) definition of ‘gross negligence’ was put in Article 2 of The Regulation. During the consulting 

process with the Member States, one or more Member State, indicated that it was unacceptable that the EC 

defined terms in the national penal code. Visually, the definition of gross negligence disappeared from 

Article 2, but it came back in Article 16.10. The result of the political compromise is that the definition of 

‘gross negligence’ may not be recognizable as ‘a definition’ in The Regulation. 

The second competing discourse in relation to gross negligence refers to the application of gross 

negligence in national context. 

Informant 1 argues that there is no scope for harmonized protection because the understanding of 

what gross negligence is, is different in every organisation and on Member State level. The understanding 

of what ‘just’ is, varies from country to country. In one country a retributive legal system is regarded as ‘just’, 

but another country can have a different view on what is ‘just’. In the country in which informant 1 works, 

negligence is based on Garantstellung. In other countries, negligence is based on duty of care or other legal 

concepts. Informant 11 shares the concern that gross negligence does not exist in every country where The 

Regulation is applicable. In the view of informant 11, every country which does not know gross negligence 

in the penal code, will take The Regulation and take the closest level of blame to gross negligence. Those 

countries will use the lower, less stringent form of negligence to close the gap to gross negligence. 

Negligence exists in every penal code, but in different legal approaches such as objective-, subjective-, 

qualified- and unqualified negligence. Article 16.10(b) is not a real definition of gross negligence; It is a 

political formulation. Informant 3 and 4 shared the view of informant 11 that there is no common 

interpretation of gross negligence in Europe. They emphasise the importance of an ongoing, structured, 

dialogue between the aviation industry, representatives of employees and the judiciary. It is not the task of 

professionals to determine whether human error must be classified as gross negligence or not. As long as 

the behaviour is integer and meets the professional standards, the behaviour is considered as ‘acceptable 

behaviour’. 

The third competing discourse in relation to gross negligence refers to the selection of parameters 

which determine the applicability of culpability. 

In the definition of just culture, ‘experience’ and ‘training’ are applied as parameters to judge whether 

a person can be punished for his/her ‘errors’. This study learns that The Regulation, by limiting human 

error in relation to ‘training’ and ‘experience’, does not take into account other relevant parameters which 

play a crucial role in the emergence of human error; Stress, for example, impacts cognitive processes due to 

psychobiological relationships. As cognitive processes are impacted, a person under stress might not be able 
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to take rational decisions due to factors such as work overload which possibly escalates to the startle effect, 

regardless of the amount of ‘training’ and ‘experience’. Judging a person after an event and limiting the 

relevant parameters to ‘experience and training’, does not do justice to the psychobiological effects of a 

stressful situation. It is therefore highly questionable whether ‘experience and training’ are ‘just’ factors to 

determine culpability. 

Competing discourse between (national) governmental institutions 

The investigation report published by AIBN in 2018, following the accident with LN-OJF in 2016, 

was not only used for the purpose of improving ‘flight safety’ but also for the purpose of a juridical 

investigation. The fact that the police/prosecutor uses the AIBN-report for other purposes than explicitly 

intended, and clearly indicated by AIBN on page one of the accident report, proves the existence of a 

bureaucratic dualism; it is the competing discourse between two governmental institutions which both fall 

under their respective ministries (Ministry of Transport versus Ministry of Justice and Public Security), both 

serving different public interests (flight safety versus administration of justice) and both working from their 

own perceptions of the accident. 

In this specific case, the prosecutor decided not to prosecute. Next time, the prosecutor might decide 

to prosecute based on the findings of a report published by AIBN. From a just culture perspective it can be 

questioned whether trust in the safety investigation is served by the existence of this bureaucratic, competing 

discourse.  

One could assume that it can be reasonably expected that the existence of such a competing discourse 

severely undermines trust in just culture. The use of the accident report for juridical purposes by the 

prosecutor, however, does not come as a surprise; informant 6 addressed the issue that the judiciary uses 

investigation reports for prosecution purposes. What is surprising in this case, is the openness of the 

prosecutor in the interview with the media and in the press release in which the use of the AIBN-report for 

juridic purposes is disclosed. The openness gives the impression that the use of the accident report by the 

prosecutor is not a result of malicious intent. That being said, there is no reason to put the sincere intentions 

and integrity of the prosecutor in question. In that context, it is important to emphasise that the 

phenomenon local rationality is not limited to the people directly involved in an event; we are all subject to 

local rationality.  

The example of the accident with LN-OJF is not unique as a competing discourse between 

investigation boards and the judiciary. On 30. September 2015, the landing gear of a commuter aircraft was 

retracted during the rotation at the airport of Saarbrücken (Germany), resulting in a rejected take-off with 

the landing gear in the ‘up’ position (BFU, 2016; FSF, n.d.-c;). No persons were injured, but the aircraft 

sustained severe damage. (BFU, 2016; FSF, n.d.-c). In the report, BFU states: “The sole objective of the 

investigation is to prevent future accidents and incidents. The investigation does not seek to ascertain blame 

or apportion legal liability for any claims that may arise” (BFU, 2016; p. 26). A spokesperson for the 

prosecuting office stated, after that the final report of the BFU was released, that the prosecutor had initiated 
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an investigation against the co-pilot of the aircraft for negligently endangering air traffic and that the 

prosecutor’s office had been waiting for BFU’s report (Kruse, 2016). The case against the co-pilot was 

dismissed in 2017 after the prosecutor had concluded that the early retraction of the landing gear by the co-

pilot could not be considered as a criminal offence (Heine, 2017). The fact that the German prosecutor 

initiated a criminal investigation because of the suspicion of negligence and not of the suspicion of gross 

negligence, indicates that the judiciary in Germany does not apply gross negligence as the lowest standard 

of fault for (criminal) prosecution in the context of The Regulation.  

Other examples which confirm the existence of the competing discourse between investigation 

boards and the judiciary, the investigations into the accidents with Concorde F-BTSC in France in 2000 

(BEA, 2002; Michaelides-Mateou & Mateou, 2016), ATR 72 TS-LBB in Italy in 2005 (ANSV, 2008), Boeing 

737-800 in The Netherlands in 2009 (FSF, 2009; Slager, 2009; Kortleven, 2013; Michaelides-Mateou & 

Mateou, 2016) and the accident with Hawker Hunter T7 G-BXFI in England in 2015 (AAIB, 2016; BBC, 

2022). The examples of the accidents discussed above, confirms the importance of a continuous dialogue 

between government agencies and the aviation industry about the implementation of just culture on both a 

national- as well as on an international level. At the national level, the dialogue is necessary in relation to 

mutual transfer of knowledge and experience for the purpose of mitigating the consequences of the 

identified competing discourse between national government services. On an international level, the 

dialogue is important to achieve the highest possible degree of uniform protection in the Member States, as 

national experiences can be shared. 

Final reflections and suggestions for further research 

It is legitimate to raise the question whether EU-society really has got what it wanted and expected 

when The Regulation was implemented. 

The findings of this research suggest that there are sufficient grounds to advocate the view that a 

common, European, understanding of gross negligence does not exist. The lack of a uniform interpretation 

of gross negligence, creates a gap between how gross negligence is presented in The Regulation and how 

gross negligence is experienced by those who are affected by The Regulation. It, therefore, appears justified 

to claim that ‘the clear line’ that the EC, EESC and EP referred to before the implementation of The 

Regulation does not exist neither. 

I am of the belief that it is remarkable that the proper functioning of gross negligence, as ‘the clear 

line’ between acceptable and blameworthy behaviour, has not been discussed comprehensively in The 

Evaluation.  

In the definition of just culture, experience and training are applied as parameters to judge 

blameworthiness. This study has established that The Regulation, by limiting human error in relation to 

training and experience, does not take into account other relevant parameters which play a crucial role in 

the emergence of human error. It is therefore highly questionable whether experience and training are just 

factors to determine culpability (or gross negligence) in the context of just culture. 



65 

 

 

It can be stated also, that, contrary to the general principles for the drafting of legal acts in the EU 

that legal acts must be clear (easy to understand and unambiguous), simple and concise (avoiding 

unnecessary elements) and precise (leaving no uncertainty in the mind of the reader), the term gross 

negligence, as applied in The Regulation, does not fulfil any of these three criteria.  

Gross negligence, as applied in The Regulation, cannot: 

 …Be easy to understand because The Regulation, including the guidance material, does not 

offer any explicit explanation of what is meant with gross negligence. The reader must know 

that a definition of gross negligence is not provided in The Regulation but that the definition 

has deliberately been omitted from Article 2 (definitions) of The Regulation and is ‘hidden’ in 

Article 16.10(b).  

 …Be easy to understand because every country applies its own national view on gross 

negligence, based on criteria in the national legal penal code. 

 …Be easy to understand because The Regulation, and its guidance material, lacks a taxonomic 

framework which structures gross negligence in relation to negligence. 

 …Be unambiguous because gross negligence, contrary to the view of the EC and the EP, has 

not been explicitly defined/described in The Regulation and gross negligence has three 

dimensions: Gross negligence in the context of The Regulation, gross negligence in the 

context of national criminal law and gross negligence in the context of a corporate just culture 

policy. 

 …Be simple and concise because some Member States do not apply the term gross 

negligence in their national penal code. 

 …Be precise because the adjective ‘gross’ refers to the noun ‘negligence’ which is unusable as 

a reference point because ‘negligence’ has not been described, nor defined, in The Regulation. 

The overview above is far from complete. It is used to share a few examples which confirm that the 

Regulation cannot offer a uniform protection because what is meant with gross negligence has not been 

properly described. Therefore, it is legitimate to raise the question whether EU-society really has got what 

it wanted and expected.   
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The implementation of The Regulation is not the end of a process. On the contrary, The Regulation 

and the findings of this study show that European authorities take the balancing between (personal) 

accountability and safety in complex systems, such as civil aviation, serious. The fact that just culture is 

anchored in an EU-Regulation is an indication of the recognition that improving safety performance is not 

something which can be achieved on a national level.  

In contrast to criminal law, complex systems, such as the aviation system, do not stop at national 

borders. If it is the aim to ensure uniform protection in Europe, more European integration is needed. I 

recognise that more European integration is politically delicate, but that is no reason not to argue for more 

supranational initiatives.  

Notwithstanding that nationalistic forces are increasing their (political) influence in some democratic 

countries, it is unrealistic to expect that globalisation will be reversed. The tension field between learning 

lessons from occurrences and administration of justice is also applicable to other complex systems such as 

other means of transportation, information technology, health care, petrochemical industry, nuclear power, 

defence systems, cyber security, crimefighting, the financial system and environmental protection. What all 

these sectors have in common is their global interdependence and a high degree of complexity including 

phenomenona such as tight coupling which affects the decision-making process of people working in these 

systems. Or, as described by ICAO: “small changes in one part of the system can lead to large and 

unexpected effects in the overall system” (ICAO, 2021; p. 1-10).   

If safety in a complex system is under pressure, it is an international issue. But if the enforcement of 

an international issue is left to the Member States, it shouldn’t really come as a surprise that an area of 

tension arises between international - and national interests. The sectors mentioned above bring many 

advantages for society. Practicing aviation includes the recognition of the willingness to take risk; without 

‘willingness of risk’, there is no aviation. The (obvious) risk, which is inherent in aviation, is a price society 

has to pay to benefit from the advantages of aviation. From that perspective, there is no reason to prosecute 

people because they are willing to take ‘an obvious risk’. 

In order to increase public awareness and - acceptance, it is suggested that initiatives must be taken 

to apply just culture principles in other domains than civil aviation, such as the Gelli Law in Italy. Integrating 

the just culture principles in a taxonomic framework of functional immunity can be a first step. By 

considering just culture as a tier of functional immunity, a commonly known and industry independent, 

framework can be developed. 

It must be acknowledged that simple solutions to achieve a common understanding of gross 

negligence, and subsequent harmonized protection as referred to in Article 1(b) of The Regulation, do not 

exist.  

‘How to proceed from here?’ is a legitimate question. I shall take the liberty to share a few possible 

scenarios which can strengthen a harmonized protection. 

The first scenario has a pragmatic approach: Leave The Regulation ‘as is’, but communicate openly, 

and discuss, the challenges which prevent the objective to achieve a harmonised protection as referred to in 
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Article 1(b). As Blomsma argues: “Criminal law is all about communication” (Blomsma, 2012; p. 35). The 

discussions can be facilitated through workshops, surveys and other different ways at the cost of relatively 

limited resources. Scenario 1 includes the possibility for Member States to intensify mutual collaboration, 

such as applying more specifically detailed application of The Regulation, in the absence of a European 

consensus.  

Member States which consider that deeper European integration in the context of a harmonized 

protection is desirable, need to have the opportunity to further integrate just culture on a multinational level 

within the existing legal framework of the EU. Other Member States, which opt for a more national 

approach, maintain that possibility within the scope of The Regulation. Scenario 1 must not be seen as a 

long-term solution but should rather be considered as an initiative to strengthen trust and confidence of the 

people who are affected by The Regulation. 

Scenario two involves an amendment of The Regulation. In that in the scenario, it is suggested to 

amend The Definition and perhaps even delete The Definition. An amendment of The Definition is 

considered as required because The Definition is a literal copy of a corporate definition of just culture, while 

the context in which The Definition is used is fundamentally different: Corporate use versus being part of 

the legal order of the EU. In the context of the corporate definition of just culture, Eurocontrol had defined 

and specified gross negligence in the context of the corporate just culture concept. That might work very 

well for Eurocontrol, but that does not mean that it will work properly in the legal context of a regulation. 

The lack of definitions, a terminological framework and a European legal concept, creates ambiguities, 

vagueness’s and indeterminacy at the expense of legal certainty and legal predictability. Another argument 

to delete The Definition is that just culture, as defined in The Definition, specifies just culture as ‘a culture’, 

while it in fact is a legal concept. Scenario 2 fits into a long-term solution which will require significant 

resources. From the perspective of proportionality, it is very much the question whether there is (political) 

willingness to finetune just culture principles for the aviation industry only. Furthermore, there is no 

guarantee that the final result (the amended Regulation) will be more beneficial for the people who are 

affected by The Regulation than the current version. 

The third scenario includes a holistic, industry independent approach of the phenomenon just culture. 

Scenario 3 integrates just culture principles in risk governance and can be developed in combination with 

scenario 1, in which scenario 1 must be considered as a temporary solution during the transition time 

towards the implementation of scenario 3. 

Integrating just culture principles in risk governance might be a possibility to let society benefit from 

just culture in a broader context than civil aviation only. The civil aviation industry will also benefit from 

the introduction of just culture principles in other industries as it creates a larger playing field for learning 

and sharing experiences. The question is justified whether the current national legal concepts are adequately 

prepared for tomorrow’s complex society, including tomorrow’s aviation system, characterized by its tight 

(multinational) couplings and interactions caused by the expected, rapid, development of digitalisation, cyber 
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security, electric aircraft, artificial intelligence, autonomous air traffic management, single pilot solutions and 

many more.  

Implementing just culture in line with scenario 3, will be a revolutionary development which might 

trigger the modernisation of legal concepts such as negligence. It should not be precluded that new legal 

concepts must be developed to ensure legal certainty of the next generation, which increasingly will have to 

do with the aforementioned, developments which have no regard for national borders. In my view, the 

alignment of legislation cannot be done at a national level because this research confirms Blomsma’s point 

that “the lack of general principles of European criminal law is becoming increasingly problematic” 

(Blomsma, 2012; p.6).  

It will take significant time and resources to develop just culture principles in the context of risk 

governance as it involves the recognition of the inevitability to adjust society’s view on (criminal) 

accountability in the context of system performance and the role of the human as part of the system.  

Nevertheless, I see no reason to be pessimistic. Scenario 3 provides the ability to implement just culture 

principles with a clean slate, taking into account the learning opportunities provided by the implementation 

of The Regulation. As several studies show, the young generation Europeans feel more positive about the 

EU, including further EU-integration, than the elder generation Europeans (EenVandaag, 2018; Spratt, 

2018; EP, 2019; Bristow, 2020; EC&EP, 2021). I consider that to be an indication that, in the long term, 

further EU-integration is a natural development. My optimism about further integration in the EU should 

not be adopted lightly; It is unreasonable to expect that the next generations remain positive about the EU, 

without the perspective of legal certainty and -predictability. 

EASAs encourages that resilience and a safety-2 approach shall be introduced at both service provider 

and regulatory level in order to better understand the relationship between human factors and human 

performance in a changing aviation system (EASA, 2021c). ICAOs views that aviation occurrences are 

usually caused by systemic issues and not by human error (ICAO, 2021). OECD has initiated activities to 

implement a systems approach for governance, including a systems view of accountability, uncertainty, 

(systemic) risk management and complexity (OECD, 2017). These are just a few examples of excellent 

starting points to initiate new chapters into the further development of just culture in the context of risk 

governance. 

The starting point for just culture principles, including the concept for possible culpability should, in 

my view, be twofold: First, the recognition that occurrences, including (fatal) accidents are unavoidable due 

to emergence which is inherent to complex systems. Second, the recognition that law is an emergent 

phenomenon due to the complexity of the legal system and the presence of interactions between the legal 

system with other systems.  

By recognising that emergence is a common denominator of safety and of the administration of 

justice, I believe that it is impossible to balance safety and administration of justice by ‘a clear line’, which 

in a binary way, distinguishes between acceptable and blameworthy behaviour as ‘good’ versus ‘wrong’. It 
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is in that context, that I hold the view that ‘a clear line’ that distinguishes acceptable and not acceptable 

behaviour does not exist. The maximum achievable is a, dynamic, boundary. 

The recognition of emergence, by definition, excludes linear approaches such as the doctrine of 

causation, as an appropriate mean to establish (criminal) accountability on the context of non-intentional 

occurrences in a sociotechnical system. It is considered that the decision whether to prosecute or not to 

prosecute, should be preceded by an assessment of human performance. In that assessment, expert-

witnesses play a crucial role in the judgement whether prosecution, in the context of just culture principles, 

is appropriate or not.  

In line with ICAOs view on taxonomies future legislation on just culture principles should include a 

comprehensive, usable, reliable and diagnostic taxonomy to assess human performance (ICAO, 2021). 

Clear, consistent use of language, communication and transparency about the drafting processes of legal 

acts are key factors for success. In accordance with the general principles for the drafting of legal acts in the 

EU, in the future development of just culture the use of ambiguous, vague and indeterminate terms, such 

as gross negligence as applied in The Regulation, causing inevitable competing discourses at the expense of 

legal certainty, including legal predictability, must be avoided.  
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Conclusion 

The aim of this research was to answer the research question from a system safety perspective: Is 

there a common European understanding of gross negligence as cited in the definition of just culture in 

Regulation (EU) 376/2014? 

It was not the aim of this research to criticize sincere initiatives to integrate just culture in EU-

legislation. The research is neither about criticizing democratically accepted legal systems and national laws 

which, by their nature, are anchored in national culture and which deserve great respect. This research 

proves that there is no common, European, understanding of the term gross negligence, in the context of 

just culture, as introduced in The Regulation. The absence of a common European understanding of gross 

negligence is problematic because: Firstly, it makes it impossible to implement a harmonised protection of 

reporters and persons mentioned in occurrence reports, as claimed in Article 1(b) of The Regulation. 

Secondly, the absence of harmonised protection causes legal uncertainty which undermines public trust in 

democratic institutions. Thirdly, effective occurrence reporting depends on trust. The lack of harmonised 

protection comes at the expense of trust.  

This research clarifies multiple aspects (themes) which influence the application of gross negligence 

as referred to in the definition of just culture of The Regulation. Just culture, safety, EU-integration, public 

opinion, bureaucracy, judiciary and trust. 

In the perspective of The Regulation, a properly functioning just culture is an indispensable element 

of an integrated European policy to improve aviation safety. The effectiveness of just culture-principles as 

referred to in Article 16.11 of The Regulation depends, amongst others, on the degree of EU-integration. 

Public opinion, through democratic elections, ultimately determines the limits of EU-integration. 

Bureaucracy, on both national- and EU-level, is one of the main causes of the inability to create a common, 

European, understanding of gross negligence. The area of tension which emerges as a result of the national 

character of the judiciary, which applies The Regulation in the Member States, versus the international 

characteristics of both the aviation industry and of The Regulation, can undermine trust in just culture.  

The derived themes are related to competing discourses, which obstruct a common European 

understanding, and application, of gross negligence. The competing discourse with the most significant 

impact on gross negligence is the competing discourse between national sovereignty and EU-integration. 

What is needed to achieve a harmonized protection of reporters and persons mentioned in 

occurrence reports, is the recognition that the application of the term gross negligence in the definition of 

just culture is counterproductive unless a common, pan-European, understanding of gross negligence can 

be achieved. The use of gross negligence is counterproductive because it is useless as a point of reference 

which objectively describes the boundary of acceptable- and unacceptable behaviour as long as Member 

States apply their own interpretation of gross negligence based on national law. 

Approaching just culture from a broader perspective than aviation only might be beneficial in the 

process to increase public awareness of, and trust in, the just culture principles. A generic, industry-
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independent, approach of just culture can form the foundation of pan-European legislation which aims to 

improve safety in safety-critical industries in the context of risk governance. ‘Thinking out of the box’ 

stimulates creativity and innovation, which are key elements for learning. Just culture principles offer a 

wealth of unexploited potential for society to improve ‘safety’ in a large variety of major societal themes. 

Learning from occurrences can only be achieved in an environment of mutual confidence and trust between 

the actors involved in the follow-up of unwanted events. It is therefore crucial that it is unequivocally clear 

under which circumstances reporters, and others mentioned in reports, can count on immunity from 

prosecution prior to the occurrence of a reportable event. The legal acts which aim to protect reporters 

must, for that reason, be drafted clearly, simply and precisely. It is fundamental that, in the context of the 

competing discourse between EU-integration and national sovereignty, Member States show the political 

willingness to accept short-term (national) pain in the interest of (international) long-term gain. 
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Appendix A - Example requirement of ‘no accident, no incident history’, 2022: 
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Appendix B - Request form no incident/ no accident declaration (Kiwa, 2022) 
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Appendix C - Example of no incident/ no accident declaration: 
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Appendix D – Background of the informants: 

Informant 1 (interview A): 

 Role in just culture: Informant is a safety manager representing the aviation sector 
 Informant was involved in the introduction of The Regulation  

Informant 2 (interview B):  

 Role in just culture: None  
 Informant was not involved in the introduction of The Regulation  

Informant 3 (interview C):  

 Role in just culture: Informant represents employees of the aviation sector  
 Informant was involved in the introduction of The Regulation 

Informant 4 (Interview C): 

 Role in just culture Informant represents employees of the aviation sector  
 Informant was involved in the introduction of The Regulation 

Informant 5 (interview D): 

 Role in just culture: Informant is the Legal Director of a Ministry of Transport  
 Informant was involved in the introduction of The Regulation 

Informant 6 (interview E): 

 Role in just culture: None  
 Informant was not involved in the introduction of The Regulation 

 

Informant 7 (interview F): 

 Role in just culture: Informant represents the aviation regulator of a state  
 Informant was involved in the introduction of The Regulation 

 

Informant 8 (interview F):  

 Role in just culture: Informant represents the aviation regulator of a state  
 Informant was involved in the introduction of The Regulation 

 

Informant 9 (interview F) 

 Role in just culture: Informant represents the aviation regulator of a state  
 Informant was involved in the introduction of The Regulation 

 

Informant 10 (interview F) 

 Role in just culture: Informant represents the aviation regulator of a state  
 Informant was involved in the introduction of The Regulation 
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Informant 11 (interview G): 

 Role in just culture: Informant represents a group of employees of the aviation sector 
 Informant was involved in the introduction of The Regulation 

Informant 12 (interview H):  

 Role in just culture: Informant is a safety manager representing the aviation industry  
 Informant was involved in the introduction of The Regulation  

Informant 13 (interview I): 

 Role in just culture: Head of Legal service of a national aviation regulator (retired), Senior Legal 
Officer and acting Head of the Legal Bureau of a global aviation organisation (retired), Head of Legal 
Service of an ANSP (retired). Informant 13 participates actively in, European, ‘just culture activities’  

 Informant was involved in the introduction The Regulation 

Informant 14 (interview J):  

 Role in just culture: Informant is a safety manager representing the aviation industry 
 Informant was involved in the introduction of The Regulation  

Informant 15 (interview K): 

 Role in just culture: Informant represents the Legal Director of an aviation regulator  
 Informant was involved in the introduction of The Regulation  

Informant 16 (interview K): 

 Role in just culture: Informant represents the aviation regulator of a state  
 Informant was involved in the introduction of The Regulation 

Informant 17 (interview K): 

 Role in just culture: Informant represents the aviation regulator of a state  
 Informant was involved in the introduction of The Regulation 
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Appendix E - Competing discourses identified during the research: 

1. ‘Occurrence reporting’ and ‘administration of justice’ are competing discourses, as just culture aims to 

increase occurrence reporting while providing a level of immunity against prosecution.  

2. Competing discourse in time: Between the proposal by the EC (2012) and the draft of the EP (2013) 

versus the publication of Regulation (2014) and the evaluation of The Regulation (2021); In the 

proposal and the draft, the EC, EESC and the EP argue the importance of a common understanding, 

and definition, of gross negligence. In The Regulation, gross negligence is implicitly/indirectly defined 

in Article 16.10, but not in Article 2 'Definitions' (EC, 2014). A common understanding of gross 

negligence is not discussed in The Evaluation. 

3. The system of ‘no-incident/ -accident’ declarations, in which organisations request such declarations 

and some authorities are willing to provide such declarations, create a competing discourse between 

the requirement to protect personal data, as described in Article 6 and Article 16 of the Regulation, 

versus the willingness to share personal data.  

4. A bureaucratic competing discourse due to different tasks and responsibilities of different government 

organisations; Safety investigation versus criminal investigation.  

5. EU-integration versus national sovereignty: The Regulation, which applies in the EU, is enforced by 

national institutions which are responsible for the administration of justice on national level. The 

national institutions, which execute the Member State’s sovereign monopoly of power in relation to 

criminal law. 

6. Gross negligence (A): There is a competing discourse of gross negligence on national level as 

organisations might have a different application of gross negligence than the boundary delimitation 

determined by the (national) penal code. 

7. Gross negligence (B): The lack of a uniform understanding, and application, of gross negligence 

between Member States creates competing discourses due to different applications of gross negligence 

between the Member states.  

8. Just culture: The Regulation distinguishes between just culture on national level and just culture on 

organisational level. This research learns that organisations can have a different view on just culture 

than the Member States. ‘Just culture’ on national level is a legal concept which is anchored in national 

criminal law. ‘Just culture’ on organisational level is anchored in organisational ‘safety culture’. 

9. A competing discourse in relation to the outcome of an occurrence; From a legal point of view, the 

outcome of an occurrence can be a consideration whether to prosecute persons who are involved in 

an occurrence (outcome driven approach). From a safety science perspective, the outcome of an 

occurrence depends on coincidences which are out of the control scope of the persons involved in 

the occurrence (event-driven approach). 

10. A competing discourse in relation to the role of ‘experience’ in the emergence of occurrences; From a 

safety science perspective, the role of experience strongly depends on cognitive psychological 
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processes which are limited or not controlled by the frontline-operator; From a legal point of view, 

increased experience increases culpability. 

11. Different legal systems, including different (national) views on the role of the penal code, cause 

different views on the purpose of the penal code  

12. ‘Insider’ versus ‘outsider’ perspective of EU law: People who work withing the EU-institutions versus 

the people who work with EU-processes on national level  

13. Perspective of (academic) authors of legal acts versus linguistic- and other specialists who implement 

the legal acts in the official languages of the EU, such as translators, specialists in terminology, cultural 

studies and communication   

14. The European desire to create unity in diversity; Legal acts which are applicable in all Member States, 

while doing justice to the linguistic and cultural diversity of EU law  

15. View on legal culture in the EU: ‘View’ 1 which argues that the EU has a legal culture which is rooted 

in the EU-treaties versus ‘view 2’ which argues that the EU does not have its own legal culture. 

16. Basic paradox of equal authenticity: In translations between official EU-languages, source and target 

texts do not exist in the EU because alle EU languages are considered equal  

17. Creation of European law texts versus reading and interpretation in the context of a court process in 

national courts  

18. Competing discourse regarding the use of ambiguities in EU-law: One side the EU claims that EU-

law must be unambiguous, but in the other hand ambiguities in EU-law are inevitable e.g. due to 

political compromises and imperfections in translations.   
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Appendix F – Screenshot of The Draft: 
 

 

 

 

 


