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Summary

This thesis examines international legal protection for persons displaced
across boarders due to climate change. Rapid climate change and escalating
climate threats are projected to displace up to 2.1 billion people, roughly 25%
of the global population, by 2050. This impending mass migration crisis ne-
cessitates an evaluation of the existing legal framework for climate migrants

and displaced persons.

The study examines the Refugee Convention, UNFCCC, Kyoto Protocol, and
Paris Agreement, which constitute key legal instruments in refugee and cli-
mate change law. The interpretation and analysis of the conventions are in-
formed by reports, publications, and decisions from United Nations bodies as
well as academic and legal literature. The study indicates that a revised refu-
gee definition could provide protection for certain groups displaced by climate
change under the Refugee Convention. The UNFCCC obliges the Parties to
consider climate change in their migration policies. The Paris Agreement in
its entirety is interpreted with respect to the rights of migrants and vulnerable
groups and includes binding provisions that can be interpreted as requiring
Parties to take actions and introduce policies with regards to persons displaced

due to climate change.

This thesis concludes that a new treaty regulating protection for persons inter-
nationally displaced due to climate change is one of the feasible solutions,
given the lack of political will to establish national or regional regulations.
However, this process may be protracted due to the politically sensitive nature
of migration and climate change in the international community. Regional and
national solutions are therefore preferable. Initiatives exist to establish such

cooperation, inspiring future regulation of climate displacement.



Sammanfattning

Denna uppsats redogor for det folkrattsliga regelverket som tillerkénner per-
soner som tvingats migrera pa grund av klimatférandringar skydd. Snabba
klimatférandringar och eskalerande klimathot férvéntas tvinga upp till 2,1
miljarder manniskor, ungefar 25 % av varldens befolkning, till flykt ar 2050.
Denna annalkande massmigrationskrisen gor att en utvéardering av det befint-
liga rattsliga skyddet for klimatmigranter och -tvangsforflyttade personer ar

lamplig.

Studien undersoker Flyktingkonventionen, Klimatkonventionen, Kyotoproto-
kollet och Parisavtalet, vilka utgor de centrala rattsliga instrumenten inom in-
ternationell klimat- och flyktingratt. Konventionerna tolkas och analyseras
med hjélp av rapporter, publikationer och beslut fran FN:s organ samt akad-
emisk litteratur. Studien konstaterar att en reviderad flyktingdefinition kan ge
upphov till skydd for vissa grupper som tvingas fly pa grund av klimatforan-
dringar i enlighet med Flyktingkonventionen. Klimatkonventionen forpliktar
parterna att beakta klimatforandringar i sin migrationspolicy. Parisavtalet tol-
kas i sin helhet med beaktande av migranters och sarbara gruppers rattigheter.
Vidare innehaller Parisavtalet bindande bestammelser som kan tolkas som att
de alagger parterna att vidta atgarder och infora rattsligt skydd for personer

som tvingas flytta pa grund av klimatforandringar.

| uppsatsen dras slutsatsen att en ny konvention som reglerar skydd for per-
soner som fordrivs mellan lander pa grund av klimatforandringar ar den mest
genomforbara l6sningen pa grund av brist pa politisk vilja att etablera na-
tionella eller regionala foreskrifter. Att etablera internationellt bindande in-
strument ar dock en langdragen process, inte minst pa grund av den politiskt
kansliga naturen av fragor som berér migration och klimatforandringar. Re-
gionala och nationella alternativ ar darfor att forespraka. Initiativ for att eta-
blera sadant internationellt samarbete finns, vilka inspirerar framtida lagstift-

ning for att hantera klimatmigration.
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Introduction

1.1 Background

Climate change is the number one cause of migration and displacement world-
wide today and was the cause of displacement for around 21.5 million people
every year since 2010.1 A number with the potential to increase to 2.1 billion
by 2050, encompassing about 25 % of the world’s population.? Climate
change exacerbates the vulnerability of already vulnerable groups, such as ref-
ugees and internally displaced persons (IDPs),® while worsening conditions in
areas already affected by natural disasters and conflict. According to the
United Nations High Commissioner for Refugees (UNHCR) most people dis-
placed by climate change remain in their own countries as IDPs while just a
small number migrate to other countries. About 90 % of refugees originate
from countries facing the highest ecological threat levels and have low resili-
ence and adaptation possibilities, which also host about 70 % of IDPs as well

as refugees displaced due to violence and conflict.*

The Institute for Economics and Peace (IEP) state in their Ecological Threat
Register (ETR) press release from 2020 that climate change poses a serious
threat to global peace and security as the lack of access to food and water
increases, potentially leading to conflicts and civil unrest. The countries facing
the largest climate threats are predicted to see significant increases in popula-
tion, whilst already struggling with adaptation, resources, unrest, and poverty.

Climate change also increases the frequency and severity of weather-related

1 UNHCR, ‘Displaced on the frontlines of the climate emergency’ (2021)
<https://storymaps.arcgis.com/stories/065d18218b654c798ae9f360a626d903> accessed
12 May 2023.

2 Institute for Economics & Peace, ‘Ecological Threat Register Press Release’ (9 Septem-
ber 2020) Available at: <www.economicsandpeace.org/wp-content/uploads/2020/09/Ecolo-
gical-Threat-Register-Press-Release-27.08-FINAL.pdf> (IEP) 1.

3 |OM, ‘Key Migration Terms’ <www.iom.int/key-migration-terms> accessed 12 May
2023, Internally Displaced Persons (IDPs).

4 UN News, ‘Climate change link to displacement of most vulnerable is clear: UNHCR’
(22 April 2021) <https://news.un.org/en/story/2021/04/1090432> accessed 12 May 2023.
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natural disasters such as storms, droughts, floodings, and earthquakes, poten-
tially displacing 1.2 billion people by 2050 if they continue to occur at the

same rate as in the past few decades.®

In addition to the environmental impacts and extreme weather events, climate
change adversely affects mental and physical health. Extreme heat waves have
increased along with the mortality rates in affected regions. Food- and water-
borne diseases as well as vector-borne diseases are spreading and increasing
in number, affecting both human and animal populations. The Intergovern-
mental Panel on Climate Change (IPCC) highlights the impact of climate
change on mental health, including the effects of “increasing temperatures,
trauma from extreme events, and loss of livelihood and culture”.®

Scientists have identified climate change hot spots and categorised regions and
countries based on their level of ecological threats and societal resilience. Ac-
cording to the ETR, the 19 countries facing the highest number of threats the
next 30 years — including Pakistan, Ethiopia, and Iran — account for 25 % of
the world’s population. Even smaller natural disasters and ecological shocks
in these countries could cause mass displacement. In contrast, Europe and
North America, exhibit high resilience and face fewer ecological threats. De-
veloped countries like Sweden, Norway, Ireland, and Iceland, along with 12
others, face no threats.” The people displaced from high threat-countries will
need to relocate, and as entire countries face the effects of climate change the
proportion of people seeking safety across borders will increase drastically.

The IPCC states that vulnerability of ecosystems and humans are interdepend-
ent. The short-term survival of both depends more on exposure and vulnera-
bility than greenhouse gas (GHG) emissions. Socioeconomic development,
including migration, inequality, and urbanization, exacerbates future climate

risks. Ecosystems’ vulnerabilities are strongly influenced by human activities

S1EP (n 2).

8 IPCC, ‘Synthesis Report of the IPCC Sixth Assessment Report (AR6) Longer Report’
(IPCC 2022) 16.

TIEP (n 2) 1-2.



such as consumption patterns, production, and use of land and water. As eco-
systems degrade, the human population is strongly negatively affected. Adap-
tation and sustainable human development can mitigate many near-term

risks.®

One adaptive measure involves regulating displacement and migration due to
climate change and can reduce the risk of displacement in the future. The UN
Human Rights Committee established in 2020 that climate change induced
harm will cause cross border migration and trigger international obligations to
protect displaced individuals.® To manage this, the IPCC advocates for inter-
national cooperation to enhance “institutional adaptive capacity and sustaina-
ble development”, minimising risks of displacement and improving the
choices available to displaced persons.'® They also highlight the necessity of
policy interventions to remove barriers and hurdles for vulnerable groups and
expand safe, orderly and regular migration. Given the current political devel-
opment regarding climate change and refugees in for example Europe, single
countries or regional organisations are unlikely to take prompt action. The in-
ternational community must act now to prevent an unimaginable global catas-
trophe. As the UN High Commissioner for Refugees Filippo Grandi warns:

“Waiting for disaster to strike is not an option.”*!

1.2 Purpose and Research Questions

The purpose of this thesis is to investigate the current international legislation
regarding persons displaced due to climate change within the fields of inter-
national migration and environmental — or climate change — law. This thesis
also discusses where and how potential legal protection for climate migrants
could be established. To fulfil this purpose, the following questions are ad-

dressed:

8 IPCC (n 6) 62-63.

® HRC, loane Teitiota v. New Zealand (7 January 2020) UN Doc
CCPR/C/127/D/2728/2016 (Teitiota v New Zealand) para 9.11.

©1PCC (n 6) 75.

1 UNHCR, ‘Data reveals impacts of climate emergency on displacement’ (22 April 2021)
<www.unhcr.org/us/news/stories/data-reveals-impacts-climate-emergency-displacement>
accessed 12 May 2023.



1. To what extent does current international legislation include protection
for persons displaced across borders due to climate change? What are

the underlying reasons for their inclusion or exclusion?

2. What are some potential future legislative solutions to establish inter-

national legal protection for climate migrants and displaced persons?

1.3 Delimitations

This thesis focuses on the relationship between forced migration across bor-
ders and climate change. The impact of climate change on IDPs is not ana-
lysed. This thesis considers the international treaties on refugees and climate
change and excludes human rights treaties such as the International Covenant
on Civil and Political Rights (ICCPR) due to spatial limitations. The relation-
ship between climate displacement and the right to a healthy environment is a
topic appropriate for future research. Because of the lack of international de-
cisions on the topic, this thesis only includes one case over which the UN
Human Rights Committee provided a non-binding decision. Questions relat-
ing to division of responsibility are not included, nor is the establishment of

tangible suggestions for amendments or additions to existing treaties.

1.4 Methodology and Material

To fulfil the purpose of this thesis and answer the research questions, the legal
dogmatic method is employed. This method aims to establish the existing law,
de lege lata, based on a strict set of legal sources — international conventions
and international customary law as primary sources; general legal principles,
judicial decisions, and legal doctrine as secondary sources — listed in Article
38 of the ICJ Statute. The interpretation of these sources follows the guidelines
set forth in Articles 31-33 of the Vienna Convention on the Law of Treaties
(VCLT).1?2

12 \Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27
January 1980) 1155 UNTS 331 (VCLT) art 31-33.
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This thesis goes beyond a purely descriptive approach by incorporating critical
analysis and normative argumentation to suggest alternative interpretations of
the law, also known as de lege ferenda reasoning, which can be included in
the legal dogmatic method.*® It draws on supplementary secondary sources to
support these interpretations, extending beyond the traditional boundaries of
the legal dogmatic method. The legal dogmatic method is thus complemented
by the legal analytical method, which allows for an analysis of the law in-
formed by diverse source materials, including non-legal sources from fields
such as human geography and climatology. It enables critical analysis of the
current and future implications of the law, naturally integrating de lege

ferenda reasoning.'*

This thesis has its base in the analysed treaties and relies upon decisions by
the Conferences of the Parties (COP) to the conventions along with reports
and publications from UN bodies, academic articles, and legal literature to
interpret the meaning of the provisions and inform the discussion. Although
only the decisions by the COPs are legally binding on the Parties, decisions
and reports from UN bodies carry authoritative weight in shaping the discus-

sion and interpretation of the provisions.

1.5 Terminology

The terminology within the field of international migration can be ambiguous
and terms are often used interchangeably. For the purpose of this thesis, the

frequently used terms are defined as follows.

The term migrant is:

An umbrella term, not defined under international law, reflecting
the common lay understanding of a person who moves away from
his or her place of usual residence, whether within a country or
across an international border, temporarily or permanently, and for
a variety of reasons.™

13 N. Jareborg, ‘Rittsdogmatik som vetenskap’ (2004) SvJT 1-10.; A. Peczenik, ‘Juridi-
kens Allménna Léror’ (2005) SvJT 250.

14 C. Sandgren, Rattsvetenskap for uppsatsforfattare (3rd edn, Norstedts Juridik 2015) 45-
47.

15 A, Sironi, C. Bauloz, and M. Emmanuel (eds.), ‘Glossary on Migration’ (34th edn, In-
ternational Organization for Migration 2019) 132.

8



Displaced persons are individuals who are or have been:

forced or obliged to flee or to leave their homes or places of ha-
bitual residence, either across an international border or within a
State, in particular as a result of or in order to avoid the effects of
armed conflict, situations of generalized violence, violations of
human rights or natural or human-made disasters.®

A refugee is a person who,

owing to well-founded fear of being persecuted for reasons of
race, religion, nationality, membership of a particular social group
or political opinion, is outside the country of his nationality and is
unable or, owing to such fear, is unwilling to avail himself of the
protection of that country; or who, not having a nationality and
being outside the country of his former habitual residence [...], is
unable or, owing to such fear, is unwilling to return to it.!’
Climate migration is a subcategory of environmental migration where envi-
ronmental changes are caused by climate change. Climate migration can be
forced, or be, for example, an adaptation measure. Climate migration is:
The movement of a person or groups of persons who, predomi-
nantly for reasons of sudden or progressive change in the environ-
ment due to climate change, are obliged to leave their habitual

place of residence, or choose to do so, either temporarily or per-
manently, within a State or across an international border.*®

1.6 Overview of Existing Research

In the field of migration and displacement due to climate change, many re-
searchers have examined the complexities of the relation between climate
change and other causes of migration as well as climate displacement for com-
munities and larger groups, including planned relocation as an adaptation

strategy for climate change.'® This thesis focuses on the protection available

16 Sironi, Bauloz, and Emmanuel (eds.) (n 15) 55.

17 Convention relating to the Status of Refugees (adopted 28 July 1951, entered into force
22 April 1954) 189 UNTS 137 (Refugee Convention) art 1A(2); Protocol Relating to the Sta-
tus of Refugees (adopted 31 January 1967, entered into force 4 October 1967) 606 UNTS 267
(1967 Protocol) art 1.2.

18 Sironi, Bauloz, and Emmanuel (eds.) (n 15) 31.

19 See eg. T. Faist and J. Schade (eds.) Disentangling Migration and Climate Change
(Springer 2013) chs 3, 7-8; D. Manou et al. (eds.) Climate Change, Migration and Human
Rights (Routledge 2018) chs 6, 8-10.



for individual climate migrants based on the Refugee Convention and the UN-
FCCC with its subsequent Kyoto Protocol and Paris Agreement. While there
is research available on the interpretation of the refugee definition in the Ref-
ugee Convention, research regarding climate migrants in the UNFCCC, Kyoto
Protocol, and Paris Agreement is more limited. Most research regarding cli-
mate displacement conclude that international regulation regarding protection
of persons displaced due to climate change is necessary and offer various ap-
proaches and solutions.?’ The collected research indicates an urgency and a

vexation that no international solution has been established.

The international community relies heavily on reports and studies conducted
by intergovernmental and non-governmental organisations including the In-
ternational Organization for Migration (IOM), the Internal Displacement
Monitoring Centre, the IEP, and the IPCC, as well as United Nations bodies
such as the United Nations High Commissioner for Human Rights (UN-
HCHR) and the UNHCR.

1.7 Structure

Chapter 2 of this thesis analyses the Refugee Convention and the possibility
to include protection of climate migrants in the interpretation of its provisions.
In this chapter, a decision by UN Human Rights Committee and legal research
and doctrine are presented in aid of interpretation. In the subsequent chapter,
Chapter 3, three conventions relating to climate change are accounted for and
their provisions for protection of climate migrants are analysed based on an
HRC resolution, COP decision, UN publications, and the preambular para-
graphs of the conventions. The subsequent chapter, Chapter 4, discusses the
reasons behind the lack of binding international documents for protection for
climate migrants and displaced persons. The thesis is concluded in Chapter 5,

the last chapter.

20 See for example L. Westra, Environmental justice and the rights of ecological refugees
(Earthscan 2013) app 3.
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Climate Migrants and International
Refugee Law

2.1 The Refugee Convention

The Convention relating to the Status of Refugees (Refugee Convention) reg-
ulates the basic minimum rights and internationally guaranteed legal protec-
tion of refugees — one of the most vulnerable groups in the world. The most
important principle codified in the Refugee Convention is the principle of non-
refoulement, which prohibits the expulsion or return of a refugee to a country
where their life or freedom is threatened.?* The Refugee Convention limits the
definition of a refugee to persons who’ve left their countries due to events
occurring before 1 January 1951, and due to events occurring either in Europe
or in Europe and elsewhere as of the declaration of the respective Parties. The
1967 Protocol relating to the Status of Refugees expands the definition by re-
moving the limitation in time and geography of displacement inducing

events.?

2.1.1  The Refugee Definition

As established in chapter 1.4, a refugee is a person who has left the country of
their nationality or habitual residence and is either unwilling or unable to re-
turn due to well-founded fear of persecution. The Refugee Convention’s Arti-
cle 1A lists the internationally recognised reasons for fear of persecution,
namely race, religion, nationality, membership of a particular social group or
political opinion.® In order to be categorised as a refugee, well-founded fear
of persecution is required. This requirement is strongly linked to fears pro-
duced by the actions of individuals, groups, organisations, states, and other

actors, and cannot be fulfilled solely based on a fear of natural disasters and

21 Refugee Convention, art 33.

22 UNHCR, ‘The 1951 Refugee Convention’ <www.unhcr.org/uk/about-unhcr/who-we-
are/1951-refugee-convention> accessed 12 May 2023.

23 Refugee Convention, art 1A(2); 1967 Protocol, art 1.2.
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environmental changes. Climate change has to give rise to human actions that
amount to a fear of persecution for an individual to be classified as a refugee.?*

There is however emerging research on the definition of refugee in the Refu-
gee Convention. Matthew Scott argues that a fear of persecution stems from
the individual’s experience of being persecuted. An experience that ultimately
originates in discrimination understood as structural violence in the form of
serious denials of human rights,? often caused by vulnerabilities from histor-
ical and contemporary social structures and processes.?® Scott asserts that, for
the interpretation of persecution:

serious denials of human rights in “natural” disaster situations that

appear to be “nobody’s fault” are instead understood as reflecting

a condition of existence in which discrimination is a contributory

cause of (a real chance of being exposed to) serious denials of hu-

man rights demonstrative of a failure of state protection.?’
Employing this interpretation of the refugee definition, which according to
Scott is correctly established in accordance with the VCLT and superior to the
current interpretation introduced in 1991 as it more closely reflects the ordi-
nary meaning of the terms,?® provides opportunity for climate displaced per-
sons to receive protection as climate refugees under the Refugee Convention.
Persons that face “direct and intentional infliction of serious harm” by indi-
viduals, groups, or the state because of climate change already fulfil the re-
quirements for refugee status.?® Scott maintains that internationally displaced
persons that have a well-founded fear that they would face discrimination
based on race, religion, nationality, membership of a particular social group
or political opinion contributing to “serious denials of human rights demon-

strative of a failure of state protection” if returned to their home state do fall

24 See the discussion on national jurisprudence in M. Scott, Climate Change, Disasters,
and the Refugee Convention (Cambridge University Press 2020) 48-87.

% M. Scott, Refugee Status Determination in the Context of ‘Natural’ Disasters and Cli-
mate Change: A Human Rights-Based Approach (PhD thesis, Lund University 2018) 325-
326; Scott, Climate Change, Disasters, and the Refugee (n 24) 28-31.

26 Scott, Climate Change, Disasters, and the Refugee (n 24) 16-28.

27 Scott, Refugee Status Determination (n 25) 334.

28 Scott, Refugee Status Determination (n 25) 338, 263-267; M. Scott, Climate Change,
Disasters, and the Refugee (n 24) 93-95.

29 Scott, Refugee Status Determination (n 25) 338.
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under the scope of the refugee definition.®° This relies on the assumption that
adverse effects of climate change are failures of state protection.®! It is im-
portant to note, however, that many groups of climate migrants remain outside

this more generous interpretation of the refugee definition.

2.1.2  The Principle of Non-Refoulment

The Refugee Convention grants refugees certain rights not awarded to other
non-citizens, such as the right not to be expelled and not to be punished for
irregular entry into the territory of a Party.3? In addition to these rights, the
principle of non-refoulment forbids the expulsion of a refugee to a country
where they would face threats to their life or freedom based on their race,
religion, nationality, membership of a particular social group or political opin-

ion.

Although displacement from climate change is not interpreted as a direct cause
of refugee classification under the Refugee Convention, the UN Human
Rights Committee stated that climate change can activate the principle of non-
refoulement in their non-binding decision in the case of Teitiota v. New Zea-
land in September 2020.%% If climate change and/or natural disasters cause a
person to leave their country, they are not to be returned if essential human
rights such as the right to life would be at risk.>* This conclusion is in line with
the refugee definition interpretation established by Scott. Notably, the deci-
sion discusses the lawfulness of return under the ICCPR due to its listing of
human rights including the substantive issue of the right to life. As the princi-
ple of non-refoulement is codified in the Refugee Convention the decision
should also be applicable in relation to it, although, as the Committee states,
the similar obligation under Article 6 of the ICCPR may be broader.®® The

Committee states that a “real risk of irreparable harm”™ has to exist and that

30 Scott, Refugee Status Determination (n 25) 338-339.

31 Scott, Climate Change, Disasters, and the Refugee (n 24) 87.

32 Refugee Convention, art 32 and 31.

33 Teitiota v New Zealand (n 9).

3 UNHCR, ‘UN Human Rights Committee decision on climate change is a wake-up call,
according to UNHC’ (24 January 2020) <www.unhcr.org/news/briefing-notes/un-human-
rights-committee-decision-climate-change-wake-call-according-unhcr> accessed 12 May
2023.

% Teitiota v New Zealand (n 9).
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this risk has to be imminent or likely as well as personal to the individual
seeking refuge,®® which differs from the requirement of a well-founded fear of

persecution in the Refugee Convention.

To exemplify, the Committee states that climate change more often poses a
threat to younger and future generations, and current generations as they age,
due to difficulty handling heat and dealing with food scarcity and water loss.
Even if there is a guarantee that an island country will be under water some-
time during this century, it cannot be determined when the sea level rise will
occur and thus not that the person seeking refuge themself has a direct risk of
loss of life. According to the UN Human Rights Committee, the non-refoul-
ment principle is actualised for inhabitants of countries facing immediate
threat to life due to uninhabitable weather events or rising sea levels that cause
salination of ground water in the cases where the public authorities cannot
support its people with clean drinking water, and loss of land where there’s no

possibility of relocation as the same threat applies to all the land.%’

2.1.3  Summary

To conclude this section, climate change can give rise to the right to protection
under the Refugee Convention if the internationally displaced individual has
a well-founded fear of persecution by their home state or individuals living
there stemming from the adverse effects of climate change. Likewise, the prin-
ciple of non-refoulement established in Article 33 may be activated by climate
threats and climate change induced disasters, if they give rise to serious threats
to an individual’s human rights. After a change in the accepted interpretation
of the refugee definition, the experience of being persecuted could also be
based on the failure of the state to effectively ensure the individual’s human

rights in the face of climate change.

3 Teitiota v New Zealand (n 9) 9-10.
37 Teitiota v New Zealand (n 9).
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Climate Migrants and international
Climate Change Law

3.1 The UNFCCC

The United Nations Framework Convention on Climate Change (UNFCCC)
recognises that there is an issue regarding climate change, even if there is sci-
entific uncertainty, and aims to limit GHG emissions and concentrations in the
atmosphere to avoid dangerous man-made climate changes. The UNFCCC
places the highest responsibility for GHG reduction on the largest polluters —
the industrialised countries that belong to the Organization for Economic Co-
operation and Development (OECD), the so-called Annex | countries. These
countries also agree to share technology and support developing countries’
climate change adaptation activities with financial aid, and a grant and loan
system was set up through the Convention. A system of regular reporting was
set up for all Parties to the UNFCCC after adoption, including an annual in-
ventory of GHG emissions for Annex | countries. The UNFCCC focuses on
GHG emissions and economic adaptation measures, although the focus in its

first few years was on mitigation rather than adaptation.*

3.1.1 The Provisions

The Preamble of the UNFCCC affirms that climate change responses and so-
cial development should be integrated and coordinated.® Additionally, in Ar-
ticle 1 of the UNFCCC, a list of definitions is provided. The first term listed
is adverse effects of climate change which is defined as:

changes in the physical environment or biota resulting from cli-
mate change which have significant deleterious effects on the
composition, resilience or productivity of natural and managed
ecosystems or on the operation of socio-economic systems or on
human health and welfare.*°

38 UNFCCC, ‘What is the United Nations Framework Convention on Climate Change?’
<https://unfccc.int/process-and-meetings/what-is-the-united-nations-framework-convention-
on-climate-change> accessed 13 May 2023.

39 United Nations Framework Convention on Climate Change (adopted 9 May 1992, en-
tered into force 21 March 1994) 31 ILM 849 (UNFCCC) preambular paragraph 21.

40 UNFCCC (n 39) art 1.1.
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Adverse effects are thus those that significantly negatively impacts human
health and welfare as well as socioeconomic systems. Displacement has huge
negative impacts on the socioeconomic standing of individuals and communi-
ties and have negative effects on the mental and physical health and overall
quality of life of displaced persons.*! It follows that this definition of adverse
effects of climate change can be interpreted to include displacement.

Article 3.3 of the UNFCCC stipulates that Parties should mitigate the adverse
effects of climate change through comprehensive policies and measures. Alt-
hough this provision focuses more on GHG emissions and the environmental
effects of climate change, it could also be interpreted extensively as an en-
couragement to adopt policies to regulate climate migration and create a sys-
tem to deal with its effects on both individuals and host countries.

Article 4 states the obligations of the Parties, which include taking climate
change into consideration in the review, redrafting, and adoption of social pol-
icies as well as promoting socio-economic research relating to climate change
and researching social consequences of response strategies and adaptation
measures. It also obliges states to cooperate in the exchange of legal and socio-
economic information related to climate change as well as social conse-
quences of response strategies.*? The first of these provisions could potentially
be interpreted as obliging states to take climate change into account in their
immigration and refugee regulations. Social consequences of response strate-
gies can include displacements and migration if the strategies are unable to
mitigate the effects of climate change enough to provide safe living conditions

for individuals, communities, and populations.

In support of the interpretations of the provisions of the UNFCCC above, the
following is highlighted. The OHCHR and the Human Rights Council (HRC)

41 WHO, ‘Mental health and forced displacement’ (31 August 2021) <www.who.int/news-
room/fact-sheets/detail/mental-health-and-forced-displacement> accessed 29 April 2023; C.
Cazabat, and L. Yasukawa, ‘Unveiling the cost of internal displacement: 2021 Report’ (Inter-
nal Displacement Monitoring Centre 2021) 6.

42 UNFCCC (n 39) art 4.1(f)-(h).
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promote the link between human rights and climate change, as well as adopt-
ing a human rights-based approach in policymaking and climate action.*®
Through the HRC resolution 10/4, the HRC establishes that the adverse effects
of climate change directly and indirectly affect the enjoyment of human rights,
and more severely for vulnerable groups.** This resolution was noted in deci-
sion 1/CP.16 by the Conference of the Parties (COP) in 2010.*® In the same
decision, the COP invited the Parties to enhance adaptation actions by under-
taking “[m]easures to enhance understanding, coordination and cooperation
with regard to climate change induced displacement, migration and planned
relocation, where appropriate, at the national, regional and international lev-

els”. 46

3.1.2 Summary

To summarise, the UNFCCC does not explicitly mention migration or dis-
placement. Instead, climate change’s effects on communities and individuals
as well as state responsibilities related to them must be inferred. Such an in-
terpretation has been established by the UN and the COP, and informed the
contents of the two agreements adopted under the UNFCCC.

3.2 The Kyoto Protocol

The Kyoto Protocol is the first international agreement under the UNFCCC.
It operationalises the UNFCCC by setting reduction targets for Annex I-coun-
tries and obliging them to report on progress. The initial combined reduction
target is a 5 % reduction below 1990 levels from 2008-2012. The Doha
Amendment introduced a second commitment period lasting 2013-2020, with
a minimum 18 % reduction.*” The Kyoto Protocol introduced a market for

emission permit trading and established a “rigorous monitoring, review and

4 OHCHR, ‘Integrating human rights at the UNFCCC’> <www.ohchr.org/en/climate-
change/integrating-human-rights-unfccc> accessed 18 May 2023 .

4 HRC Res 10/4 (25 March 2009) UN Doc A/HRC/RES/10/4.

% Decision 1/CP.16 ‘Report of the Conference of the Parties on its sixteenth session’ (15
March 2011) FCCC/CP/2010/7/Add.1, preambular paragraph 7.

46 Decision 1/CP.16 (n 45) para 14(f).

47 Doha Amendment to the Kyoto Protocol (2015) FCCC/KP/CMP/2012/13/Add.1.
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verification system”.*® In terms of adaptation, the Kyoto Protocol facilitates
technology development and deployment to increase climate change resilience

and increases financing for the Adaptation Fund.

In Article 2.3, Annex I-countries are required to minimise adverse effects of
climate change and their social and economic impacts on other Parties. The
COP can “take further action [...] to promote the implementation of [...] this
paragraph”.*® The COP is also bound to take appropriate action based on the
periodic reviews of the Kyoto Protocol, with regard to the current scientific
information relating to climate change and relevant social information.>® In
addition to the mentioned articles, Article 13.4(a) of the Kyoto Protocol
obliges the Parties to assess the environmental, economic, and social effects
and cumulative impacts of the implementation measures taken by the Parties.
The Parties are also required to assess their progress towards the objectives of
the UNFCCC.

Articles 2.3, 9.1 and 13.4(a) could provide an opportunity for the Parties to
consider the Annex I-Parties bound to act to minimise the displacement related
effects of climate change in the countries experiencing the most severe envi-
ronmental threats based on the assessments made by the Parties and the COP.
If this interpretation is established, the COP is also able to oblige the Annex
I-Parties to aid the Parties with the highest levels of threat from climate change
to establish internal relocation schemes for impacted citizens and increase ad-
aptation measures. This provision could also create an opportunity for facili-
tating international cooperation in creating international relocation schemes
for the inhabitants of uninhabitable countries that are Parties to the Kyoto Pro-

tocol.

3.3 The Paris Agreement

48 UNFCCC, ‘What is the Kyoto Protocol?” <https://unfcce.int/kyoto_protocol> accessed
30 April 2023.

49 Kyoto Protocol to the United Nations Framework Convention on Climate Change (ad-
opted 10 December 1997, entered into force 16 February 2005) 37 ILM 22 (Kyoto Protocol)
art 2.3.

%0 Kyoto Protocol (n 49) art 9.1.
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The Paris Agreement unites all nations to “combat climate change and adapt
to its effects”.>! It aims to limit global warming to a maximum of 2°C above
pre-industrial levels. Like the Kyoto Protocol, the Paris Agreement strength-
ens international cooperation to provide financial, technical and adaptation
support to developing countries and other countries facing high levels of cli-
mate threats. >

Implementation of the Paris Agreement requires economic and social trans-
formation based on “the best available scientific knowledge”.>® The Parties
follow a five-year cycle, starting in 2020, and submit their yearly “nationally
determined contributions” (NDCs) outlining their climate action plans, includ-
ing reduction of GHG emissions and increasing resilience. Each NDC is in-
tended to surpass previous years’ actions and ambitions. Parties are also en-
couraged to establish “long-term low greenhouse gas emission development
strategies” (LT-LEDS) for long term planning.>* To track the implementation
progress of the Parties, an enhanced transparency framework (ETF) was es-
tablished. Starting in 2024, countries will report their climate actions, mitiga-
tion progress, adaptation measures, and support received and/or provided. The
ETF includes international review procedures and feeds into a global stock-
take assessing collective progress towards limiting temperature increase in ac-

cordance with the Paris Agreement.>®

3.3.1 The Preamble

In terms of the provisions including or possibly relating to climate displace-
ment, the Paris Agreement sets out the following. The Preamble to the Paris
Agreement states that the Parties should “respect, promote and consider their

respective obligations on human rights, the right to health, the rights of indig-

51 UNFCCC, ‘The Paris Agreement’ <https://unfccc.int/process-and-meetings/the-paris-
agreement> accessed 8 May 2023, What is the Paris Agreement?.

52 UNFCCC, ‘The Paris Agreement’ (n 51) How are countries supporting one another?.

53 paris Agreement to the United Nations Framework Convention on Climate Change (ad-
opted 12 December 2015, entered into force 4 November 2016) TIAS 16-1104 (Paris Agree-
ment) 4th preambular paragraph.

% UNFCCC, ‘The Paris Agreement’ (n 51) How does the Paris Agreement work?.

% UNFCCC, ‘The Paris Agreement’ (n 51) How are we tracking progress?.
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enous peoples, local communities, migrants, children, persons with disabili-
ties and people in vulnerable situations and the right to development”.>® This
paragraph of the Preamble is not a binding provision and simply encourages
the Parties to the Paris Agreement to fulfil their international, regional and
national commitments in relation to the listed rights and groups, but it also
provides context for the interpretation of the provisions.>’ Notable in the list
is the emphasis on human rights, the rights of local communities, migrants,
and people in vulnerable situations. Climate displacement will break apart lo-
cal communities as their inhabitants are forced to leave their home area and
most likely split apart from one another. As previously stated, climate change
will produce an enormous number of migrants in the form of IDPs, refugees,
and international migrants, as well as displace refugees already displaced by
conflicts and wars. Refugees is an example of a group of people in a vulnerable

situation.

3.3.2  The Provisions

In Article 7.2 of the Paris Agreement, it is stipulated that the:

Parties recognize that adaptation is a global challenge faced by all

with local, subnational, national, regional and international di-

mensions, and that it is a key component of and makes a contribu-

tion to the long-term global response to climate change to protect

people, livelihoods and ecosystems, taking into account the urgent

and immediate needs of those developing country Parties that are

particularly vulnerable to the adverse effects of climate change.%®
This paragraph determines that climate change adaptation is key to the future
of humankind on earth, including its people and their livelihoods. It also em-
phasises that more aid and international cooperation is needed to lower the
vulnerabilities experienced by the populations of the countries facing the high-
est levels of threats from climate change. This provision does not create an
obligation for any of the Parties, but rather established that all Parties recog-
nise this to be true. Such recognition may not on its own create obligations to

act in a certain way, but it is this author’s firm belief that to recognise the

% Paris Agreement (n 53) 11th preambular paragraph.
5" See VCLT, art 31-32.
%8 Paris Agreement (n 53) art 7.2.
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magnitude of climate change, that adaptation is necessary, and that vulnerable
countries and people need international aid is to accept that obligations will

follow.

Adaptation actions should, according to Article 7.5 of the Paris Agreement,
be based on concepts such as transparency, participation and equity and be
based on knowledge from current science and indigenous and traditional com-
munities. Such adaptation should be integrated into national, and perhaps re-
gional and international “socioeconomic and environmental policies and ac-
tions”.>® Regulation of migration on a national and regional basis likely fall
under the socioeconomic policies and actions umbrella and should be revised
or reintroduced with the growing issue of climate change induced migration

in mind.

An important provision supporting this interpretation of Article 7.5 is the reg-
ulation of adaptation in Article 7.9(c) and (e), read considering climate change

induced displacement, which state that:

Each Party shall, as appropriate, engage in adaptation planning
processes and the implementation of actions, including the devel-
opment or enhancement of relevant plans, policies and/or contri-
butions, which may include:

[..]

(c) The assessment of climate change impacts and vulnerability,
with a view to formulating nationally determined prioritized ac-
tions, taking into account vulnerable people, places and ecosys-
tems.

[...]
(e) Building the resilience of socioeconomic and ecological sys-
tems, including through economic diversification and sustainable
management of natural resources.®
The subparagraph (c) obliges the Parties to create policy and govern in a way
that is mindful of the people and places more adversely affected by climate
change. This should include communities and individuals within their own

country and abroad that have been or will be displaced by climate change. The

%9 Paris Agreement (n 53) art 7.5.
60 Paris Agreement (n 53) art 7.9(c) and (e).
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provision more prominently highlights the need for policies to limit the in-
crease in temperature and all other climate change related threats. The subpar-
agraph (e) stipulates that the Parties should focus on building resilient systems
and communities. Considering the vast number of climate migrants in the near
future, this resilience needs to include the possibility to expand communities
significantly in a short amount of time and create a sustainable reception pro-
cedure for migrants seeking refuge and safety in these communities. This is
particularly important for the Parties facing lower threats from climate change,
while those countries facing higher levels of threats need to focus on estab-
lishing resilience for relocation of communities and peoples within the country

and setting up collaborations with other Parties for international relocation.

3.3.3  The Task Force on Displacement

In support of the increased focus on climate induced displacement in the Paris
Agreement is the decision of adoption, which requests the establishment of
the Task Force on Displacement (Task Force) to develop guides to “avert,
minimize and address displacement related to the adverse impacts of climate
change”.®! This is a result of the focus on loss and damage due to the adverse
effects of climate change included in Article 8.1 of the Paris Agreement,
which states that:
Parties recognize the importance of averting, minimizing and ad-
dressing loss and damage associated with the adverse effects of
climate change, including extreme weather events and slow onset
events, and the role of sustainable development in reducing the
risk of loss and damage.5?
The Task Force introduced comprehensive recommendations that were an-
nexed to the Report of COP24, which invites Parties and other actors to con-
sider the recommendations “as appropriate”.5® As with many non-binding in-

ternational instruments, the recommendations are vague and, as exemplified

81 Decision 1/CP.21 ‘Report of the Conference of the Parties on its twenty-first session’
(29 January 2016) FCCC/CP/2015/10/Add.1, para 49.

62 Paris Agreement (n 53) art 8.1.

8 Decision 10/CP.24 ‘Report of the Executive Committee of the Warsaw International
Mechanism for Loss and Damage associated with Climate Change Impacts’ (19 March 2019)
FCCC/CP/2018/10/Add.1, para 3.
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by the use of “as appropriate” in paragraph 1(g)(i) and (vi), include consider-
ation of national laws and policies.®* As such, the recommendations may not
have a large impact on the Parties unless the Party agrees with the recommen-
dation, and even then, the recommendations do not include any measurable

actions for evaluation.

3.34 Summary

To summarise, the Paris Agreement places larger emphasis on people, liveli-
hoods, and social sustainability, and explicitly refers to the rights of migrants
as well as climate change induced displacement. The Paris Agreement pro-
vides the base for international cooperation on the topic of climate displace-
ment and establishes the Task Force on Displacement as a body that monitors
and provides the Parties non-binding recommendations for the implementa-
tion of the Paris Agreement in relation to displacement and climate migration.

64 Decision 10/CP.24 (n 63) Annex.
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Reasons behind the current state of
protection

As shown in the previous chapter, climate migrants and displaced persons do
have a right to protection — at least to some extent — under the Refugee Con-
vention, the UNFCCC, and the Paris Agreement. The subsequent question is
then why there is such a lack of legal protection on an international level. Alt-
hough it is difficult for one person to step into the minds of the legislating,
interpreting, and implementing bodies of international law as to why the pos-
sible interpretation of the existing international legislation provided in chapter
2 is not currently accepted, and why no binding international legal protection
of climate migrants has been established, one can theorise based on examples

from reality.

As exemplified by the current accepted refugee definition from 1991 in chap-
ter 2.1, the international legal community relies on old and sometimes out-
dated interpretations of legal instruments. Although 30 years is not a long time
in the history of Earth, much has happened in the international sphere since
the 90’s. Globalisation and international migration has increased,® and so has
the rate and effects of climate change.®® To keep up with the rapid changes,
international policy must evolve. Given the resistance from states to amend
the Refugee Convention, relying on existing legal instruments may not be a
sustainable solution.®” It is known that establishing and adopting international
treaties takes a long time — time that we do not have — and migration is a po-
litically sensitive topic which may further prolong the drafting. There is, how-
ever, a growing number of draft conventions for the protection of climate mi-

grants created by researchers within the legal field,®® and this author agrees

8 M. McAuliffe and A. Triandafyllidou (eds.) World Migration Report 2022 (Internat-
ional Organization for Migration 2021) 23.

8 |IPCC (n 6) section 2.1.1.

7 Manou et al. (eds.) (n 19) 16.

88 See eg. M. Prieur et al. ‘Projet de convention relative au statut international des déplacés
environnementaux’ (2008) 4 Revue Européenne de Droit I’Environnement 381, English trans-
lation in Westra (n 20) Annex 3; Manou et al. (eds.) (n 19) 16.
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with the authors of such works that an international convention is the feasible
solution due to the lack of political will and action of states.

As mentioned in the background in chapter 1.1, developed states are not in-
clined to open their borders to large numbers of migrants and refugees and
thus unlikely to adopt satisfactory policies to manage the impending mass mi-
gration crisis. There is also widespread opposition for new discussions regard-
ing the Refugee Convention due to fears of rejection of the convention itself.5®
Developed countries are unlikely to desire a broader interpretation of for ex-
ample the refugee definition and their obligations towards climate migrants
under the Refugee Convention,’ the UNFCCC, or the Paris Agreement, as

well as new obligations under new international treaties.

Atle Solberg, Head of the Secretariat of the Platform on Disaster Displace-
ment, stated that “[s]tates in general are not really interested in having a global,
binding framework on cross-border disaster displacement”, and that such leg-
islation may not be the best solution as it may not encompass all circumstances
and challenges faced by climate migrants and persons displaced from climate
change.’ In addition, international legislation on climate displacement is hin-
dered by the lack of knowledge regarding the extent to which climate change
drives migration, and to which extent it is a compounding factor. This obstacle
may decrease in the future as adverse effects of climate change increase and
climate change becomes the obvious driver of migration. Another key factor
Is that climate migration currently occurs mainly within the territory of a state.
The political incentive for international legislation may increase as the unin-
habitability of areas spread to entire countries.’? It is important to note that

international organisations advocate for policies for the protection of climate

8 Manou et al. (eds.) (n 19) 16.

0 Manou et al. (eds.) (n 19) 16.

I M. Lavelle, ‘By 2050, 200 Million Climate Refugees May Have Fled Their Homes. But
International Laws Offer Them Little Protection’ (2 November 2021) <https://insideclima-
tenews.org/news/02112021/climate-refugees-international-law-cop26/> accessed 19 May
2023.

2 Manou et al. (eds.) (n 19) 16.
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migrants on all levels. Although the UN has adopted outcome documents, res-
olutions, and compacts on migration, displacement, and climate change,”
these documents are non-binding and may not elicit the desired results from

states or establish enough support to introduce international regulations.

There is a lack of political will to establish international climate displacement
regulations, not only regarding climate displacement but climate change at
large. As such, protections for climate displaced persons and climate migrants
must be determined on a regional or national level.”* One regional solution to
the issue is the establishment of free movement agreements that facilitate ease
of movement, as well as long term settlement elsewhere.” A problem with
this solution is that it requires unwilling developed countries facing low levels
of climate threats to establish such agreements with countries facing high lev-

els of threats, usually less developed countries.

Some initiatives at the international level show promise, such as the Migrants
in Countries in Crisis Initiative that highlights the responsibility of states per-
sons migrate from in relation to the states where they settle. The Initiative is
not established considering climate change, but as many disasters are caused
by or exacerbated by climate change it supports climate migrants regardless.
On the same topic — disaster displacement — is the state led Nansen Initiative
that has offered a set of good state practices for addressing disaster displace-
ment across borders. Both initiatives have gained the support of states, organ-
isations, and academics, and can help shape future climate displacement poli-
cies on a regional and national level.”® It is important to note, however, that
no state receiving large numbers of migrants and displaced persons has estab-
lished policies for the resettlement of persons displaced due to climate

change.”

73 See for example UNGA, The global Compact for Safe, Orderly and Regular Migration
(19 December 2018) UN Doc A/RES/73/195.

4 Manou et al. (eds.) (n 19) 19.

s Lavelle (n 71).

6 Manou et al. (eds.) (n 19) 22.

" Manou et al. (eds.) (n 19) 20-21.
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Conclusion

The Refugee Convention does not explicitly provide protection for persons
displaced due to climate change, although some climate migrants may fall
within the scope of the definition if climate change is an underlying cause of
persecution. The UNFCCC and the Kyoto Protocol do not address climate mi-
gration or displacement specifically. However, a decision adopted by the COP
to the UNFCCC encourages inclusion of climate displacement in the Parties’
mitigation and adaptation strategies, indicating that climate displacement is
included in the provisions of the convention. The Paris Agreement includes
one provision regarding migrants and displacement, respectively. The adop-
tion decision establishes the Task Force on Displacement, highlighting the

Paris Agreement's recognition of climate displacement and migration.

It is possible to offer protection to a larger number of climate displaced per-
sons as climate refugees through a revised interpretation of the refugee defi-
nition in the Refugee Convention. However, this is not a sustainable solution.
Another possibility is to introduce protection for persons displaced due to cli-
mate change in a treaty under the UNFCCC, with the encouragement for na-
tional and regional policy making outlined in the Paris Agreement. Yet, the
UNFCCC primarily focuses on environmental aspects of climate change and
has not yet produced a binding document assigning responsibility or establish-
ing a framework for addressing mass migration caused by climate change.

To fill the current legislative gap, the establishment of a new convention spe-
cifically regulating the adverse effects of climate change for people worldwide
may be the most suitable solution. Such a convention could comprehensively
address displacement and migration due to climate change, possibly encom-
passing other environmental causes of migration as well. It is important to note
that the process of adopting an international treaty is protracted, and a conven-
tion regulating the issue may not be finalised until the climate migration crisis
becomes unmanageable. Regional and national solutions may therefore be the

most feasible to avert the impending mass migration crisis. Initiatives have
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been established to promote such solutions. Currently, however, there are no
regional or national regulations for the protection of climate migrants.
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