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Summary

In times of climate change, climate-related disaster displacement is becom-
ing a growing issue. While the vast majority of disaster displaced people
move within their country or to a neighbouring country (within a region),
there are also people who move between regions and to Europe (interre-
gional). However, there is currently no global framework that regulates the
protection of these interregional disaster displaced persons, nor have Swe-
dish decision-makers thoroughly assessed relevant applications for protec-
tion in the past.

This thesis focuses on disaster displacement to Sweden and the role of
emerging norms to improve protection in relevant decisions. Both legal-
doctrinal research and empirical research in combination with qualitative
content analysis are used for this purpose. The thesis first analyses which
normative developments exist at international, European, and national level
that aim to improve the protection of the displaced. It is considered that alt-
hough the developments identified are still in the norm emergence stage,
they represent significant authoritative interpretative guidance for decision-
makers that should be taken into account when deciding on cases of disaster
displacement. Building on previous case studies, the thesis analyses 75 asy-
lum/migration cases from 2020-2023 to examine how Swedish decision-
makers apply the identified emerging norms. As the case study shows that
neither the Swedish Migration Agency nor the Swedish migration courts
have applied the emerging norms, the obvious question is raised as to why
they are completely disregarded by decision-makers. The thesis concludes
that factors such as Nordic loyalty to the legislature and a lack of mobilisa-
tion and litigation in relation to disaster displacement to Sweden may con-
tribute to the decision-makers’ attitude.

Keywords: norm emergence, disaster displacement, interregional, protec-
tion, human rights, Sweden, decision-makers

Wordcount: 24936
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1 Introduction

1.1 Background and Context

Anthropogenic global warming is continuing and is threatening the very
existence of life on planet Earth. The average global land temperature rise
for the period 2011-2020 is already 1.59 degrees higher than in the period
1850-1900!, exceeding the 1.5 degree target of the 2015 Paris Agreement.”
If global warming cannot be kept at or below 1.5 degrees, it is very likely
that an overshoot occur, which will have serious and irreversible conse-
quences for human and natural systems.> For humanity, this means an in-
crease in extreme weather and climate “in every region across the globe”,*
occurring in the form of sudden-onset events like floods and storms or slow-
onset events such as droughts and sea-level rise.> These forms of natural
hazards can result, e.g. in loss of life or livelihood, property damage or gen-
eral health impacts,® which in turn can lead to migration, displacement and
planned relocation (human mobility)” within and across state borders.

Implications on human rights

The link between the environment and human rights is generally recognised,
for instance by the Stockholm?® and Rio Declaration,” as well as by the Unit-
ed Nations Framework Convention on Climate Change (“UNFCCC”).!°
While events caused by climate change can affect human rights in the place
where they occur, the human rights of people moving due to the impacts of
natural hazards can also be affected at all stages of their journey. In particu-
lar, issues relating to the admission and stay in destination countries as well
as protection against return to harmful situations can be problematic from a

! ‘Synthesis Report of the IPCC Sixth Assessment Report” (IPCC 2023) Longer Report
para2.1.1.

2 “The Paris Agreement’ (UNFCCC 2016) FCCC/CP/2015/10/Add.1 Decision 1/CP.21
art 2(1)(a).

3 ‘Climate Change 2022 - Impacts, Adaptation and Vulnerability’ (IPCC 2022) Sum-
mary for Policymakers para B.6.

4 ‘Synthesis Report of the IPCC Sixth Assessment Report’ (n 1) para 2.1, 4.3.

5 “Key Definitions’ (Platform on Disaster Displacement) <https://disasterdisplacement.
org/the-platform/key-definitions/> accessed 29 February 2024.

¢ ‘UNISDR Terminology on Disaster Risk Reduction’ (UNISDR 2009) 17, 20-1.

7 The type of movement that disasters can lead to was first recognised by the Cancun
Adaptation Framework, see ‘The Cancun Agreements: Outcome of the Work of the Ad Hoc
Working Group on Long-Term Cooperative Action under the Convention’ (UNFCCC
2011) FCCC Dec 1/CP.16, 16th Sess, FCCC/CP/2010/7/Add.1 para 14(f).

8 Declaration of the United Nations Conference on the Human Environment, 1972
(A/CONF48/14Revl) para 1.

° Rio Declaration on Environment and Development 1992, principle 1.

10 United Nations Framework Convention on Climate Change 1992, preamble.
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human rights perspective.!! Although there is no right to immigrate!? or
enter another country that is not one’s own,!? there are several other rights
that are affected by slow- and sudden-onset events or by being returned to
an affected country. Most of these rights are socio-economic rights, such as
the right to food, water, health, and adequate housing.'* These rights are
affected by limited resources and access to basic needs as a result of adverse
impacts of climate change.!> When socio-economic rights are affected civil
and political rights are directly threatened, such as the right to life (with
dignity) and the right to be free from ill-treatment. The most serious risk
arising from the lack of resources and access to essential needs is the threat
of life. 16

While the effects of climate change affect all people, it should be empha-
sised that those who are already in a vulnerable situation are most at risk of
being deprived of their human rights.!” Against this background, a disaster
is defined as the coincidence of a natural hazard with existing vulnerabilities
of those affected to the hazard and inadequate capacities or measures to re-
duce or manage the expected negative consequences.!® Furthermore, it
should be highlighted that protection for disaster displaced persons in this
thesis is understood as any positive action taken by a state in favour of those
affected that aims to achieve full respect for the rights of the individual in
accordance with international (human rights) law, regardless of the state's
legal obligations.!”

Movement away from affected areas

If people move away from disaster-affected areas, it is debateable whether
disasters are the direct cause of human mobility in the context of climate
change. This is because the decision to move is multi-casual and complex
and is therefore difficult to reduce to a single factor. The conceptual frame-

! “The Slow Onset Effects of Climate Change and Human Rights Protection for Cross-
Border Migrants’ (UNHCR 2018) para 5.

12 According to Article 14(1) of the UDHR, which is supported by the 1951 Refugee
Convention and its 1967 Protocol, and Article 18 of the EU Convention on Fundamental
Rights, there is no right to asylum, only the right to seek asylum.

13 Article 12(4) ICCPR and Article 3(2) of Protocol No. 4 of the ECHR grant the right
to enter one’s own country, but not another country.

!4 “Human Rights and Climate Change’ (HRC 2017) A/HRC/35/L.32, preamble.

15 “The Slow Onset Effects of Climate Change and Human Rights Protection for Cross-
Border Migrants’ (n 11) para 36.

16 ibid; The Intergovernmental Panel on Climate Change concludes with high certainty
that climate change and its associated sudden-onset disasters will lead to a significant in-
crease in deaths, see ‘Climate Change 2022 - Impacts, Adaptation and Vulnerability’ (n 3),
at B.4.4.

17 “Human Rights and Climate Change’ (n 14), preamble.

18 “UNISDR Terminology on Disaster Risk Reduction’ (n 6) 9.

19 This definition is based on ‘Agenda for the Protection of Cross-Border Displaced Per-
sons in the Context of Disasters and Climate Change (Volume I)’ (Nansen Initiative 2015)
7 (hereinafter referred to as "Protection Agenda Vol. I").
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work of Foresight’s Migration and Global Environmental Change report?°
suggests that structural forces influencing human mobility include political,
social, economic, demographic, and cultural factors in addition to environ-
mental factors. All of these factors can interact and influence each other.
Furthermore, personal factors such as age and gender as well as intervening
obstacles such as the costs of moving make the decision to move even more
multifaceted.?! These various factors involved in a moving decision also
influence whether mobility is voluntary or forced. This interaction may re-
sult in a person unwilling or unable to move despite being confronted with
increasing environmental problems. Climate change-induced human mobili-
ty can also occur in order to adapt or to proactively avoid the negative ef-
fects of a disaster. This suggests that it is difficult to determine whether a
decision to move in the context of climate change is entirely voluntary or
forced. Rather, it is assumed that climate change-induced mobility falls
along this spectrum.?> However, disasters add to existing problems and can
thus provide the final push for people to move, which they might not have
done without it. This can be illustrated by an example of the small island
state, the island of Kiribati in the Pacific, whose existence is threatened by
sea-level rise. A government official noted that disasters “overlay[] pre-
existing pressures [such as] overcrowding, unemployment, environmental,
and development concerns”.?> Thus, environmental factors can arguably
represent “tipping points” in the movement decision. In this context, the
decision to move away from disaster-affected areas is no longer voluntary,
rather the people concerned are displaced. As this thesis focuses mainly on
the forced end of the spectrum it uses the term “disaster displacement”.

1.2 Problem Identification

As outlined in the previous section, disasters affect a broad spectrum of hu-
man rights. As a result, some people leave disaster-affected areas to seek
protection elsewhere. It is anticipated that the number of individuals who
will be forced to leave their homes due to the adverse effects of climate
change will increase rapidly in the coming decades.?* In 2020, the United
Nations (UN) estimated that up to one billion people could be displaced by
disasters by 2050.2 However, there is a general consensus that most people

20 Foresight, ‘Migration and Global Environmental Change’ (The Government Office
for Science, London 2011) Final Project Report.

2l ibid 11-2; See for a detailed description of each factor Robert A McLeman, Climate
and Human Migration: Past Experiences, Future Challenges (CUP 2013) 33—46.

22 “The Slow Onset Effects of Climate Change and Human Rights Protection for Cross-
Border Migrants’ (n 11) para 12.

2 Jane McAdam, Climate Change, Forced Migration, and International Law (1st edn,
OUP 2012) 16-7.

24 ¢Climate Change, Conflict and Displacement: Understanding the Nexus’ (Platform on
Disaster  Displacement, 6 October 2018) <https://disasterdisplacement.org/news-
events/climate-change-conflict-and-displacement-understanding-the-nexus/> accessed 1
March 2024.

25 ‘Human Mobility, Shared Opportunities’ (UNDP 2020) 21.
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displaced by disasters move within their own country or to a neighbouring
country.?® People who remain in their own country are covered by the UN
Guiding Principles on Internal Displacement.?’” People who move within a
(sub)region may fall within the scope of regional agreements dealing with
disaster displacement?® or regional free movement agreements may be ap-
plicable.?” Nevertheless, case studies®® show that there are also disaster dis-
placed persons who have moved across international borders to another re-
gion, e.g. to Europe.®! It is precisely these interregional displaced persons
who are the subject of this thesis. There is currently no international frame-
work that specifically addresses them. While international human rights law
and refugee law, including the principle of non-refoulement, protect interre-
gional displaced persons, the existing legally binding protection options are
not tailored to the specific characteristics of the persons concerned.

To illustrate this, under the 1951 Convention relating to the Status of Refu-
gees and the 1967 Protocol relating to the Status of Refugees (collectively
referred to as the "Refugee Convention”)3? protection (in the form of refu-
gee status) is granted to persons who (i) have a well-founded fear of being
persecuted, (ii) for reasons of race, religion, nationality, membership of a
particular social group or political opinion, (iii) are unable or unwilling to
avail themselves of the protection of their country of origin and (iv) are out-

26 ‘Climate Change 2022 — Impacts, Adaptation and Vulnerability: Working Group II
Contribution to the Sixth Assessment Report of the Intergovernmental Panel on Climate
Change’ (IPCC 2022) Technical Summary 52 under TS.B.6.

2“Guiding  Principles on  Internal  Displacement’  (ECOSOC  1998)
E/CN.4/1998/53/Add.2; in case of interest see Matthew Scott, Climate Change, Disasters,
and the Refugee Convention (CUP 2020) 150-2.

28 See section 1.5 of this thesis for a brief overview.

2 This is because they generally provide broader access to movement within a particu-
lar region or sub-region and do not require the fulfilment of narrow eligibility criteria as in
the case of refugee protection. See Tamara Wood, ‘The Role of Free Movement Agree-
ments in Addressing Climate Mobility’ (2022) Forced Migration Review 62, 62; However,
see for a progressive approach to free movement ‘Protocol on Free Movement of Persons in
the IGAD Region’ (Intergovernmental Authority on Development 2020) art 16, as the pro-
tocol facilitates the free movement by disasters.

30 Regarding disaster displacement to Austria, see Monika Mayrhofer and Margit Am-
mer, ‘Climate Mobility to Europe: The Case of Disaster Displacement in Austrian Asylum
Procedures’ (2022) 4 Frontiers in Climate 1; to Germany see Camilla Schloss, ‘The Role of
Environmental Disasters in Asylum Cases: Do German Courts Take Disasters into Ac-
count?’ in Simon Behrman and Avidan Kent (eds), Climate Refugees: Global, Local and
Critical Approaches (CUP 2022); to Sweden see e.g. Margit Ammer, Monika Mayrhofer
and Matthew Scott, ‘Disaster-Related Displacement into Europe: Judicial Practice in Aus-
tria and Sweden’ (Ludwig Boltzmann Institute of Fundamental and Human Rights and
Raoul Wallenberg Institute of Human Rights and Humanitarian Law 2022) Report
<https://rwi.lu.se/wp-content/uploads/2022/04/ClimMobil-1.pdf>.

31 Even if the number of these people is rather small, from a human rights perspective,
the quantitative number of people in need of protection does not change the validity of their
protection claims and the need to improve their legal situation.

32 Convention relating to the Status of Refugees of 28 July 1951, in force since 22 April
1954 (189 UNTS 137); Protocol relating to the status of refugees of 31 January 1967, in
force since 4 October 1967 (606 UNTS 267).
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side that country.>> The requirements for being granted refugee status
demonstrate that an application for protection based solely on the negative
effects of a disaster would not be successful.’* Instead, the disaster displaced
persons must not only be affected by a disaster, but must also be subject to
discriminatory treatment based on one of the grounds listed in the Refugee
Convention.

While some scholars use the term normative protection gap* to refer to the
lack of a specific legal framework, there are international efforts and author-
itative interpretative guidance on existing international law that question the
actual existence of such a gap. These efforts aim to improve the protection
provided by existing international law by taking into account the circum-
stances of disaster displaced persons.’® In terms of national laws providing
protection, Sweden was one of the few states that had until 2021 a provision
providing a temporary residence permit for disaster displaced persons.’’
However, international initiatives to improve protection as well as solutions
on the ground depend heavily on adherence and implementation by states
and their competent authorities. In the case studies by Ammer, Mayrhofer
and Scott*® and by Scott and Garner,*® around 200 Swedish cases from 2006
to 2019 were analysed to determine how Swedish decision-makers
(“SDMs”, including the Swedish Migration Agency (“SMA” or the “Agen-
cy”) and the Swedish migration courts (“SMCs”)*") responded to applica-
tions from people who have been displaced by disasters and sought to enter
or remain in Sweden.*! The results were disappointing in that the Swedish
decision-makers completely disregarded or only gave very limited consider-
ation to applications for protection due to disasters.*? This thesis builds on
the existing case studies by examining the engagement of decision-makers
with disaster displacement cases in relation to normative developments
aimed at improving protection, as these depend on their application by deci-
sion-makers.

33 Article 1A(2) Refugee Convention.

3% McAdam, Climate Change, Forced Migration, and International Law (n 23) 44.

35 See e.g. Walter Kilin and Nina Schrepfer, ‘Protecting People Crossing Borders in the
Context of Climate Change Normative Gaps and Possible Approaches’ (UNHCR 2012)
PPLA/2012/01 31-43; McAdam, Climate Change, Forced Migration, and International
Law (n 23) 5; Margit Ammer and Monika Mayrhofer, ‘Cross-Border Disaster Displacement
and Non-Refoulement under Article 3 of the ECHR: An Analysis of the European Union
and Austria’ (2023) 35 International Journal of Refugee Law 322, 323.

36 See sections 2.2 — 2.3 of this thesis.

37 See section 2.4.1.

38 Ammer, Mayrhofer and Scott (n 30).

3% Matthew Scott and Russell Garner, ‘Nordic Norms, Natural Disasters, and Interna-
tional Protection’ (2022) Nordic Journal of International Law 101.

40 As no case in the selected case law contains a decision by the Swedish Migration
Court of Appeal, the term only refers to the first instance courts.

4! See Scott and Garner (n 39); see also Ammer, Mayrhofer and Scott (n 30).

42 Ammer, Mayrhofer and Scott (n 30) 23; Scott and Garner (n 39) 111-4.
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1.3 Purpose and Research Questions

This thesis attempts to contribute to research on interregional disaster dis-
placement to Europe by extending previous case studies on disaster dis-
placement to Sweden in terms of temporal and substantive aspects. The aim
of the thesis is to examine the role of emerging norms on disaster displace-
ment in Swedish migration cases. To achieve this purpose, the thesis identi-
fies normative developments that aim to improve the protection of disaster
displaced persons. It also analyses relevant cases in the period of 2020-2023
in relation to the application of these developments by Swedish decision-
makers and explores the reasons behind the results.

Consequently, this thesis is guided by the following research questions:

(i) How far has norm development progressed in relation to improv-
ing the protection of interregional disaster displaced persons?

(ii) Do Swedish decision-makers apply the identified emerging
norms?

(ii1))  How can the attitude of Swedish decision-makers towards the
emerging norms be explained?

1.4 Methodology

A mixture of legal research methods was used for this thesis. For the second
chapter, a legal doctrinal approach was chosen. The application of this re-
search method involves a systematic exposition of the rules of a particular
area of law by identifying, analysing, and interpreting legislation, case law
and other relevant legal sources.** In order to go beyond the question of
what the law is, the theory of norm dynamics was also chosen, from whose
perspective the state of norm development was analysed in more detail. The
theory developed by Finnemore and Sikkink deals with where norms come
from and how they change.** To answer these questions, the theory concep-
tualises a so-called norm “life cycle", which consists of three stages, starting
with the norm emergence stage, followed by the norm cascade stage and
finally the norm internalisation stage.** On the basis of this theory, the thesis
determined the stage reached in the development of norms in efforts to im-
prove the lack of explicit and legally binding protection options at interna-
tional, European and national level. It should be noted that the theory of
norm dynamics was developed to explore the life cycle of international

43 Terry Hutchinson, ‘Doctrinal Research: Researching the Jury’, Research Methods in
Law (Routledge 2013) 9-10; Terry Hutchinson and Nigel Duncan, ‘Defining and Describ-
ing What We Do: Doctrinal Legal Research’: (2012) 17 Deakin Law Review 83, 101.

4 Martha Finnemore and Kathryn Sikkink, ‘International Norm Dynamics and Political
Change’ (1998) 52 International Organization 887, 888.

45 ibid 895-6.



norms. However, this study also applies the theory to the European and na-
tional levels, as the processes from the emergence of a norm to its internali-
sation are comparable at all three levels.*®

The empirical legal research method, an evidence-based method that aims to
uncover facts about the law by analysing systematically collected data, was
used to analyse the decision-making of the SMCs and the SMA.#7 This re-
search method consists of two components. While the first component in-
volves the collection of data, the second component consists of analysing
the selected data to answer the research question.*® For the collection of
cases, a keyword search was conducted in JP infonet's migration law data-
base. The time frame in which the case law was filtered was the period from
1 January 2020 to 31 December 2023. For the selection of disaster-related
keywords, it was decided to use the hazards predefined in the report “Haz-
ard Definition & Clarification Review” of the United Nations Office for
Disaster Risk Reduction as a guideline.* However, obviously non-relevant
disaster keywords for this thesis were excluded, while obviously related
keywords such as “climate change”, “environmental disasters” and “global
warming” were added. The keyword “famine” was also included, as it could
indicate the impact of a disaster. In addition, it was decided to use the key-
word “earthquake” because although it is not a weather-related disaster,
from a legal perspective, the legal evaluation of it by the SDMs may be sim-
ilar to disasters defined in this thesis.”® As climate change favours the exist-
ence and spread of diseases,”! it was decided to include Covid-19 related
cases. The list of predefined hazards already contained the keywords "epi-
demic" and "pandemic", but in order to get a complete overview of all
Covid-19 related cases, the keywords were complemented by the terms "vi-
rus", "Covid" and the Swedish synonym (“corona”).

In total, the search for cases containing one of the five Covid-19-related
keywords resulted in over 14,000 cases.>> However, due to the time con-
straints of this thesis, only the first 150 cases (sorted by relevance in the
database) for each Covid-19-related keyword were considered. Together
with the search results for the other 60 disaster-related keywords, this re-
sulted in a total number of 3,689 cases. These decisions were skimmed to
decide whether they were relevant to this study. 88% of the cases were not

46 The theory has also been applied to the national (Swedish) level in Scott and Garner
(n 39).

47 Padil Ishwara Bhat, Idea and Methods of Legal Research (OUP 2020) 303.

8 ibid 304.

4 ‘Hazard Definition & Classification Review’ (UNDRR 2020) Technical Report, an-
nex 2.

50'See on the justification of the inclusion of earthquakes also Mayrhofer and Ammer (n
30) 4.

51 ¢Climate Change 2007 - Human Health> (IPCC 2007) Full Report 393.

52 The keyword search for "pandemic", "corona" and "covid" each resulted in a four-
digit number of cases, the keyword "virus" led to over 800 cases and the keyword "epidem-
ic" to 84 cases.



relevant because the hazard keyword was used in a completely different
context, among other reasons.>® This left 446 decisions that were interesting
at first glance. These were considered more closely and further sorted ac-
cording to whether the applicant had explicitly mentioned at least one key-
word in the application for protection. However, most cases were also sorted
out at this stage, as the keyword only appeared e.g. in the country of origin
information (“COI”). A total of 75 cases were ultimately identified

With regard to the second component of empirical legal research, the meth-
od of qualitative legal research was applied to analyse the selected cases.
For the third chapter, this method was carried out by using qualitative con-
tent analysis, which aims to systematically analyse the material and general-
ise the results in order to make replicable and objective statements about the
selected data.’* The cases analysed consisted mainly of the court judgement
and the attached decision of the SMA. Both parts of the decisions were ana-
lysed accordingly. Building on this, the method of qualitative legal research
provides for the results to be interpreted and further analysed, for example
by conducting cause-and-effect analyses.> This was done in the fourth
chapter of this thesis by trying to identify where the attitude of Swedish de-
cision-makers towards the emerging norms stems from. To this end, various
factors influencing the application of international and European law in
Swedish decision-making were discussed.

Finally, it should be noted that for the translation of unknown words in
Swedish migration decisions or Swedish literature the online dictionary
PONS was used. For the translation of whole paragraphs where the context
was crucial, a tool for text-translation called DeepL was used. It is estimated
that translation were used for around 20% of the Swedish material.

1.5 Delimitation
It should not go unmentioned that data shows that most disaster-induced
displacement occurs in the global South, ¢ particularly in South, Southeast

53 E.g. reference to an earthquake or a flood as an explanation for the absence of docu-
ments or random things like the keyword "sand" that led to 150 cases involving a judge
with that surname.

54 Bhat (n 47) 376; R Srinivasan, ‘Content Analysis Technique in Legal Research - a
Critique’ in Ranbir Singh (ed), Access to legal information & research in digital age (Nati-
onal Law University 2012) 138.

55 Bhat (n 47) 377.

56 The term was first used by Carl Oglesby in 1969 and is considered a less judgemental
alternative to the terms ‘developing countries’ and ‘third world’. The terms ‘global South’
and ‘global North’ therefore do not refer to the geographical location of countries. Com-
monly, the term ‘global South’ refers to countries in Latin America, parts of Asia, the Mid-
dle East and Africa, while countries such as Australia, New Zealand and Japan are consid-
ered part of the global North alongside Europe and North America. Sekh Mustak, ‘Climate
Change and Disaster-Induced Displacement in the Global South: A Review’ in Azizur
Rahman Siddiqui and Avijit Sahay (eds), Climate Change, Disaster and Adaptations
(2022) 108.



and East Asia, followed by sub-Saharan Africa. In addition, island states in
the Caribbean and South Pacific are disproportionately affected in relation
to their small populations.’’” Within this context, it should be emphasised
that great progress is being made in the intraregional protection of disaster
displaced persons. As far as the African region is concerned, the so-called
Kampala Convention®® adopted in 2009, which represents the first regional
legally binding document on internal displacement should be emphasised.*
Moreover, in 2022, African states adopted the “Kampala Ministerial Decla-
ration on Migration, Environment and Climate Change”, which requests the
state parties to “take action to avert, minimise and address” disaster dis-
placement internally as well as cross border.*

With regard to developments in other regions, in 2018 the South American
Conference on Migration adopted the “Regional Guidelines on Protection
and Assistance for Persons Displaced across Borders and Migrants in Coun-
tries affected by Disasters or Natural Origin”.%! These non-binding Guide-
lines address the admission and stay, the protection of and durable solutions
for disaster displaced persons.®? The most recent development is the “Pacific
Regional Framework on Climate Mobility”,** which was endorsed by the
Pacific island states in November 2023.%* Under the Framework, states
commit to protect the human rights of cross-border displaced persons and to
seek ways to provide them with protection in humanitarian admission and
stay, as well as longer-term solutions, including resettlement and regularisa-
tion of their status in accordance with national law.%

57 ‘Climate Change 2022 — Impacts, Adaptation and Vulnerability: Working Group 11
Contribution to the Sixth Assessment Report of the Intergovernmental Panel on Climate
Change’ (n 26) 52 under TS.B.6.1.

8 African Union Convention for the Protection and Assistance of Internally Displaced
Persons (Kampala Convention), adopted 22 October 2009, entered into force 6 December
2012.

59 ¢ African Migration Report: Challenging the Narrative’ (IOM, and the African Union
Commission 2020) 56.

60 “Kampala Ministerial Declaration on Migration, Environment and Climate Change’
(Ministerial Conference on Migration, Environment and Climate Change 2022) para 13(a).

6l ‘Lineamientos Regionales En Materia de Proteccion y Asistencia a Personas Despla-
zadas a Través de Fronteras y Migrantes En Paises Afectados Por Desastres de Origen
Natural’ (South American Conference on Migration 2018).

62 ibid 5.3-5; ‘South American Countries Now Have a Non-Binding Regional Instru-
ment on the Protection of Persons Displaced across Borders and on the Protection of Mi-
grants in Disaster Situations’ (Platform on Disaster Displacement, 30 November 2018)
<https://disasterdisplacement.org/news-events/south-american-countries-now-have-a-non-
binding-regional-instrument-on-the-protection-of-persons-displaced-across-borders-and-on-
the-protection-of-migrants-in-disaster-situations/> accessed 5 March 2024.

83 “Pacific Regional Framework on Climate Mobility’ (Fifty-Second Pacific Islands Fo-
rum 2023).

64 ‘Regional Framework on Climate Mobility in the Pacific - A Statement by Fiji’ (Plat-
form on Disaster Displacement) <https://disasterdisplacement.org/perspectives/pacific-
islands-countries-endorse-regional-framework-on-climate-mobility-a-statement-by-fiji/>
accessed 5 March 2024.

85 ‘Pacific Regional Framework on Climate Mobility’ (n 63) para 39.
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The foregoing has shown that there are specific protection regimes for disas-
ter displaced persons in different regions. The scope of this thesis is there-
fore limited to people who do not fall under such a framework, namely in-
terregional disaster displaced persons. For reasons of time and scope, the
thesis focuses on people seeking protection in Sweden.

1.6 Outline

In this introduction, the relationship between climate change, human rights
and disaster displacement was established. It also identified the need to ap-
ply international efforts and national norms to improve the protection of
disaster displaced persons, as there is currently no global framework for
their protection. The following part of this thesis focuses on the role of nor-
mative developments in disaster displacement cases and is divided into three
substantive chapters, each corresponding to one of the three research ques-
tions. Chapter two will present the normative developments achieved at in-
ternational, European, and national level to improve the protection of inter-
regional disaster displaced persons. Chapter three will focus on Swedish
migration cases and analyse the extent of engagement and application of
emerging norms by SDMs in their decision-making. Chapter four will ex-
amine the reasons for the non-application of the normative developments by
SDMs. The thesis will conclude with an overview of the key findings.

10



2 Norm Development in the Context of
Disaster Displacement

This first substantive chapter forms the basis of the thesis. It identifies nor-
mative developments with regard to improving the protection of disaster
displaced persons. Based on the theory of norm dynamics, it analyses how
far developments have progressed at international, European, and national
level. It should be noted that the chapter focuses on the most important and
relevant normative developments and is therefore not an exhaustive account.

2.1 Norm Dynamics Theory

The theory of norm dynamics divides norm development in a three-stage
process. Beginning with norm emergence, followed by norm cascade, and
cumulating in norm internalisation (norm life cycle).®® The theory separates
the first and second stage by a threshold/tipping point.®” Furthermore, the
most important subjects within these stages are “norm leaders” and “norm
entrepreneurs”.%® The former refer to states as the legislative subject of na-
tional and international law. The latter include, for example and for the pur-
pose of this thesis, national and regional courts, UN treaty bodies such as

the HRC, migration law advocates and strategic litigators.

Starting with the norm emergence stage, norm entrepreneurs play a particu-
larly important role here, as they do persuasive work for a newly emerging
norm. They attempt to draw attention to an issue by using language that
“names, interprets and dramatizes” it.*” This framing process is adapted to
existing alternative norms, as new norms are in competition with them. This
is because, from the perspective of the norm leaders to be persuaded, the
firmly established norms define the standard of “appropriateness”.’® Addi-
tionally, in order to achieve their aim of persuasion, the norm entrepreneurs
need organisational platforms from which they can promote their evolving
norm. These platforms are also of great importance because they serve to
persuade state actors.”! The tipping point to the next stage is reached when
the norm entrepreneurs have succeeded in persuading a critical mass of rel-
evant norm leaders (states) to accept and adopt the norm.”?

In the second stage, less emphasis is placed on domestic influence to per-
suade more states to adopt the new norm. Instead, the success of the persua-
sion is explained by an international or regional “contagion effect”. Interna-

% Finnemore and Sikkink (n 44) 895-6.
%7 ibid 895, 901.

%8 ibid 895.

% ibid 897.

70 ibid 897-8.

L ibid 899-900.

2 ibid 901.
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tional relations between states and international organisations are used to
exert pressure on the remaining states to comply with international stand-
ards by adopting new norms.”® Finnemore and Sikkink point to three factors
as drivers for norm followers to comply with the new situation: legitimation,
conformity, and esteem. In the context of human rights, national esteem
plays a decisive role in the acceptance of new standards. Empirical studies
in this area indicate that states perceive their image as human rights viola-
tors as strongly negative and are therefore more willing to accept new
norms.”*

The final and concluding phase of the life cycle of a norm is internalisation.
Norms in this stage are widely accepted by the majority of norm leaders. In
addition, they are no longer debated and therefore have a “taken-for-
granted” quality.”

Finally, it should be noted that the completion of the norm life cycle is nei-
ther inevitable nor irreversible.’® This means, one the one hand, that many
norms never reach the threshold of norm acceptance (cascade), and, on the
other hand, that once adopted, norms can also be repealed, and the life cycle
begins anew.”’

2.2 International Level

2.2.1 International Initiatives

The first considerations of disaster-induced displacement date back to
1985,7® but it took until 2007 for the issue of disaster displacement to be-
come widely known. Although the issue was mainly discussed in the con-
text of the human security approach during this time, proposals for address-
ing protection deficits emerged and were widely and publicly discussed for
the first time (start of the norm life cycle).”

73 ibid 902.

" ibid 903—4; see also Thomas Risse, Stephen C Ropp and Kathryn Sikkink (eds), The
Power of Human Rights: International Norms and Domestic Change (CUP 1999), especial-
ly chapter four on Marocco.

75 Finnemore and Sikkink (n 44) 904.

76 ibid 895.

7 This happened, for example, with the Swedish provision on protection for disaster
displaced persons, see section 2.4.1.

8 Elin Jakobsson, ‘Norm Acceptance in the International Community: A Study of Dis-
aster Risk Reduction and Climate-Induced Migration’ (Doctoral dissertation, Stockholm
University, Faculty of Social Sciences, Department of Economic History and International
Relations 2018) 132.

9 ibid 132-3.
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The parties to the UNFCCC used the following three years to negotiate the
Cancun Adaptation Framework (“CAF”),% in which climate-induced migra-
tion was formally recognised for the first time in 2010.3! It also calls on
states to:

“[take] measures to enhance understanding, coordination and
cooperation with regard to climate change induced displace-
ment, migration and planned relocation, where appropriate, at
the national, regional and international levels.”??

From a legal perspective, this provision is rather weak, as it is non-binding
and merely invites states to take measures in relation to climate-induced
mobility. There is also no mention of protecting the people affected.®’ Nev-
ertheless, the provision represents a recognition by states of the effects of
climate change on human mobility. From the perspective of norm dynamics,
the provision is therefore of greater value as it provides a state-defined ref-
erence point for the further discussion of the problem.?* Thus, the adoption
of the CAF is aptly described by Jakobsson as a “stepping stone™® for the
future work of norm entrepreneurs.

In June 2011, the Norwegian government, with the support of the Norwe-
gian Refugee Council and the Centre for Climate and Environmental Re-
search, invited inter alia representatives of civil society, actors from the
United Nations and other international organisations as well as governments
to the so-called Nansen Conference in Norway.?® The aim of the norm en-
trepreneurs at the Conference was to agree on principles to guide state ac-
tions in the prevention, management and protection of disaster displaced
persons.?” The conference ended with the presentation of ten principles
(“Nansen Principles”) that address the challenges of disaster displacement.
Normative aspects are included, for example, in principle VII, which calls
on states to utilise existing international law and address normative gaps.®®

80 ‘The Cancun Agreements: Outcome of the Work of the Ad Hoc Working Group on
Long-Term Cooperative Action under the Convention’ (n 7).

81 Jane McAdam, ‘Creating New Norms on Climate Change, Natural Disasters and Dis-
placement: International Developments 2010-2013" (2014) 29 Refuge: Canada’s Journal
on Refugees 11, 13.

82 ‘The Cancun Agreements: Outcome of the Work of the Ad Hoc Working Group on
Long-Term Cooperative Action under the Convention’ (n 7), §14f.

8 McAdam (n 81) 13.

8 ibid.

85 Elin Jakobsson and Research Institute of Sweden, Climate Change and Migration —
Policy Approaches for a Sustainable Future (European Liberal Forum 2019) 19.

8 “Nansen Conference on Climate Change and Displacement in the 21st Century’ (CI-
CERO et al 2011) Conference Report 4.

87 ibid 6.

88 ibid 5.
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Overall, the Nansen Conference can be categorised as an important platform
for raising awareness for improving the protection of disaster displaced per-
sons at international level. It created a safe space for states that,’* on the one
hand, were not prepared to be pushed by institutional actors or experts
and,”® on the other hand, were "not prepared to discuss the issue seriously in
the UN".°! In was in this context, the Norwegian and Swiss government
advocated for an intergovernmental process in which dialogues could be
held on experiences and practice related to an adequate response to cross-
border disaster displacement.”” As a result, the Nansen Initiative on Disas-
ter-Induced Cross-Border Displacement (“Nansen Initiative”) was launched
in October 2012. Its purpose was to address the issue through global gov-
ernment-led consultations as well as sub-regional intergovernmental consul-
tations and civil society meetings.”

The key outcome of the Nansen Initiative was the Agenda for the Protection
of Cross-Border Displaced Persons in the Context of Disasters and Climate
Change (Protection Agenda).”* While the Nansen Initiative did not aim to
expand states' legal obligations under international refugee or human rights
law or to develop a new binding framework,”” it did succeed in finding a
“more precise niche™® for addressing the problem by identifying effective
practices that can be adopted in national or regional contexts.”’

With regard to the admission and stay of cross-border displaced persons the
Protection Agenda identifies the following effective practices, among oth-
ers:

- “QGranting visas that authorize travel and entry upon arrival
for people from disaster-affected countries, or temporarily
suspending visa requirements.”

- “Reviewing asylum applications of and granting refugee sta-
tus or similar protection under human rights law to displaced
persons in disaster contexts who meet the relevant criteria
under applicable international, regional, or national law.””®

% Jane McAdam, ‘From the Nansen Initiative to the Platform on Disaster Displacement:
Shaping International Approaches to Climate Change, Disasters and Displacement: Univer-
sity of New South Wales Law Journal, The’ (2016) 39 University of New South Wales Law
Journal 1518, 1522-3.

%0 McAdam (n 81) 18.

ol Jakobsson (n 78) 156.

92 McAdam (n 81) 18.

93 Walter Kilin, ‘The Nansen Initiative: Building Consensus on Displacement in Disas-
ter Contexts’ (2015) Forced Migration Review 5, 5.

%4 ‘Protection Agenda Vol. I’ (n 19).

%5 Scott and Garner (n 39) 104; Walter Kilin (n 93) 5.

% Jakobsson (n 78) 157.

97 ‘Protection Agenda Vol. I’ (n 19) para 10.

%8 ibid 47.
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With regard to refoulement of foreigners who are abroad when a disaster
occurs in their country of origin, the following effective practice has been
identified:

- “Providing such persons with humanitarian protection
measures such as suspending their deportation or extending
or changing their existing migration status on humanitarian
grounds [...].”"°

Overall, the Protection Agenda can be characterised as a significant effort to
strengthen the protection of cross-border displaced persons, as well as for
the norm development, even if it is not legally binding. This can be justified
by the fact that states have not only focussed on identifying problems in this
area but have reached a consensus on concrete instruments for action that
can be implemented immediately.!?’ In addition, the practical solutions pre-
sented focussed on direct implementability at national and regional level,
rather than shifting responsibility to international politics.!®! In light of this,
it is remarkable that the protection agenda was supported by 109 countries,
including Sweden and many other destination countries from the global
North.!%2

More recent developments include the Global Compact on Refugees!®® and
the Global Compact for Safe, Orderly and Regular Migration.!%* Although
both compacts represent an important step forward, as they recognise the
problem of displacement caused by climate change-related disasters at UN
level and have been widely endorsed,'% they do not go beyond the devel-
opments achieved by the Nansen Initiative.

Last but not least, in 2020 the UNHCR published a paper entitled “Legal
considerations regarding claims for international protection made in the con-

% ibid 65.

100 McAdam (n 89) 1523.

101 ibid 1524.

102 <Our Response’ (Platform on Disaster Displacement) <https://disasterdisplacement.
org/the-platform/our-response/> accessed 5 April 2024.

103 <Global Compact on Refugees’ (UNGA 2019) A/RES/73/151.

104 Global Compact for Safe, Orderly and Regular Migration> (UNGA 2019)
A/RES/73/195.

105181 states voted in favour of the GCR see ‘General Assembly Endorses Landmark
Global Compact on Refugees, Adopting 53 Third Committee Resolutions, 6 Decisions
Covering Range of Human Rights’ (17 December 2018) <https:/press.un.org
/en/2018/gal2107.doc.htm> accessed 22 February 2024; 152 states voted in favour of the
GCM see ‘General Assembly Endorses First-Ever Global Compact on Migration, Urging
Cooperation among Member States in Protecting Migrants’ (19 December 2018)
<https://press.un.org/en/2018/gal2113.doc.htm> accessed 22 February 2024.
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text of the adverse effects of climate change and disasters”,!% which is in-

tended to serve as guidance for judicial decision-makers. !

The legal considerations calls on decision-makers assessing applications for
refugee protection in the context of disasters to focus not only on the effects
of the disaster, but also to consider other factors such as social and political
factors interacting with displacement caused by a disaster in order to cor-
rectly decide on the refugee status eligibility of the applicant.!*8

The paper also addresses the elements of the refugee definition and clarifies
the conditions under which disaster-affected applicants may fulfil the crite-
ria. It notes that the negative impact of disasters on human rights may ex-
pose individuals to a risk of human rights violations amounting to persecu-
tion within the meaning of the Refugee Convention.!” It also points out that
the persecution feared by a person does not have to be greater than that of
other persons in similar situations.!!® In terms of the required nexus, the
legal considerations notes that the impact of disasters is particularly harmful
to people who are already in a marginalised or vulnerable situation. In con-
junction with local political, religious, and socio-economic realities, women
and children are among the most vulnerable groups.'!! Finally, the paper
points to the interaction of disasters and conflicts and gives the example
that:

“[in situations] where government structures and institutions are
weak, the interaction of drought, or other adverse effects of cli-
mate change, with conflict can lead to famine. Where the State
is unwilling to ensure non-discriminatory access to affordable
food, a well-founded fear of persecution for particular popula-

tions may arise under the 1951 Convention”.!!?

In agreement with Ober, it can be concluded that the UNHCR's legal con-
siderations mark an important step forward for an organisation that until
then had been reluctant to make clear statements on disaster displace-
ment.!!3 While the paper does not redefine international refugee law or ex-
plicitly include disaster displaced persons in the refugee definition, it is an

106 ‘T egal Considerations Regarding Claims for International Protection Made in the
Context of the Adverse Effects of Climate Change and Disasters’ (UNHCR 2020).

107 ibid 4.

108 ibid 4-5.

109 ibid 7.

110 ibid 8.

1 ibid 10.

12 ibid 11.

113 Kayly Ober, ‘Opinion: What Does UNHCR’s New Guidance on the Protection of
“climate Refugees” Mean?’ (Devex, 15 December 2020) <https://www.devex.com/
news/sponsored/opinion-what-does-unher-s-new-guidance-on-the-protection-of-climate-
refugees-mean-98637> accessed 4 April 2024.
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authoritative source of important considerations on the international protec-
tion of disaster displaced persons, and thus provides significant interpreta-
tive guidance for decision-makers in relevant cases.

222 Teitiota v. New Zealand

In light of Scott and Garner’s argument about the greater likelihood of norm
emergence through the progressive interpretation and application of existing
international protection standards,!'* this sub-section discusses the Human
Rights Committee’s (“HRC”) decision on Teitiota v. New Zealand and its
implication for the norm development process.

The case concerns lone Teitiota and his claim for asylum due to the effects
rising sea levels, which are leading to violent disputes over limited habitat in
his country of origin (Kiribati),!!> as well as to saltwater contamination and
freshwater supply difficulties.!!® His complaint was examined by the HRC
as he alleged that New Zealand violated his right to life under the Interna-
tional Covenant on Civil and Political Rights (“lCCPR”)!'7 by rejecting his
application for refugee status and deporting him to Kiribati.!!8

In 2019, the HRC decided that the circumstances on the island of Kiribati
were sufficiently precarious to raise concerns regarding the enjoyment of
Article 6 ICCPR. The Committee nevertheless concluded that New Zealand
had not violated its obligations under the non-refoulement principle by re-
turning the applicant to his home country.!!® This was based on the grounds
that the applicant had not provided sufficient evidence that, inter alia, the
growing of crops and access to drinking water was not only difficult but
impossible. Combined with the prospect that while the applicant claimed
that the island would become uninhabitable within 10 to 15 years due to sea
level rise, this timeframe would allow the government to intervene with ad-
aptation measures, the Committee considered that the threat to the appli-
cant's life was not sufficiently immediate.!?° The HRC’s justification makes
clear that the threshold for a successful application in the context of disaster
displacement is high.!?!

However, the decision is still significant regarding the scope of the non-
refoulement principle in the disaster displacement context. Firstly, for the

114 See Scott and Garner (n 39).

115 A small island state in the Pacific.

16 Joane Teitiota v New Zealand [2019] HRC CCPR /C/127/D/2728/2016 para 3.

17 International Covenant on Civil and Political Rights of 16 December 1966, in force
since 23 March 1976 (999 UNTS 171).

18 Joane Teitiota v. New Zealand (n 116) para 1.1, 2.

119 ibid 9.11-9.14.

120 ibid 9.8-9, 9.12.

121 See on the successes, but also on the continuing difficulties for displaced persons
with regard to the decision Sumudu Atapattu, ‘Migrating with Dignity: Protecting the
Rights of “Climate Refugees” with the Non-Refoulement Principle’ in Simon Behrman and
Avidan Kent (eds) (CUP 2022).
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first time, a human rights monitoring body has recognised that the effects of
climate change can themselves be an obstacle to removal: The Committee
explicitly stated that climate change and its effects in the form of slow- and
sudden-onset events can expose individuals to a violation of their right to
life and freedom from ill-treatment, and thus trigger the non-refoulement
obligations of sending states.!?? This recognition has extended the scope of
states' non-refoulement obligations to protect persons from climate change-
related harm.!?® To clarify, it should be noted that the principle of non-
refoulement is not in itself a new development, as it already protects people
from being returned to a country where they are at risk of ill-treatment.!?*
However, the Committee's interpretation, by explicitly recognising that the
principle can protect disaster displaced persons from being returned, can be
seen as a normative development improving protection. Secondly, the
Committee has clarified its interpretation of Article 6 in the event that a dis-
aster displaced person is to be returned to their home country. In its general
comment no. 36 on the right to life, the HRC states that this right includes
the right to a life with dignity.'? In line with this view, the Committee ex-
amined in its decision whether the right to life with dignity would be violat-
ed if the applicant were returned to Kiribati. In doing so, it assessed the ad-
verse effects of climate change and disasters on the applicant's access to
food, water, shelter, and health.'>® For future cases, this means that the
Committee requires decision-makers to consider a broad range of social,
economic, and cultural rights when deciding whether to expel an applicant.

Finally, it should be recalled that although the HRC’s decisions are not le-
gally binding, they serve as authoritative interpretative guidance of the IC-
CPR. It is therefore anticipated that the HRC’s progressive and broad inter-
pretation in the Teitiota case will influence decision-making at the national
level in deciding disaster displacement cases. All in all, it can be said that
the Committee's interpretation has made an important contribution to the
development of international law in the context of disaster displacement.

122 Joane Teitiota v. New Zealand (n 116) para 9.11.

123 Elena Papadakos, ‘The Lack of Teeth in Teitiota: Exploring the Limits of the
Groundbreaking U.N. Human Rights Committee Case Case Note’ (2023) 63 Natural Re-
sources Journal 353, 359-60.

124 See for the principle in refugee law Article 33 of the Refugee Convention; in terms
of human rights law is the principle enshrined in Article 3 ECHR and Article 7 of the IC-
CPR, see also Jane McAdam, Complementary Protection in International Refugee Law
(OUP 2007) ch 4.

125 ‘General Comment No. 36’ (HRC 2019) Article 6: right to life CCPR/C/GC/36 para
3.

126 Joane Teitiota v. New Zealand (n 116) para 9.7-10.
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2.3 European Level

2.3.1 The European Union

Interregional displacement in the context of disasters received greater atten-
tion at European Union (“EU”) level in 2008-2009, with publications by
European actors drawing attention to the associated problem and calling for
action.'?” In 2008, a paper by the High Representative and the European
Commission to the European Council on "Climate Change and International
Security" stated that "Europe must expect substantially increased migratory
pressure" due to disaster displacement.!?® In contrast, the Foresight Pro-
gramme of the United Kingdom Government Office for Science came to the
opposite conclusion in 2011. The report considers high numbers of interna-
tionally displaced people to be less likely, as people displaced by disasters
do not have the resources that an international movement would require.
Consequently, the report concludes that disaster displacement will mainly
take place internally.'?® A European Commission working paper published
two years later relied heavily on the findings of the Foresight report. The
working paper therefore found that the impact of disasters on "migration
flows to the EU is unlikely to be substantial".!3® This view led to an imme-
diate reduction in concern about disaster-related displacement into Eu-
rope,'3! and to a significant decline in norm entrepreneurs' ambitions to im-
prove protection in the context of disaster displacement. As a result, in the
years that followed, the EU focussed primarily on the cause of displace-
ment. Hence, financial, and technical cooperation with countries of the
global South has been on the EU's agenda ever since, instead of seeking
legislative solutions to the limited protection of those affected.!?

Furthermore, the "effective practices" mentioned in the Protection Agenda
have not been implemented at EU level, which also appears to be linked to
the view expressed in the 2013 working paper.!3* Although many European
Member States, including the EU itself, supported the Protection Agenda in
2015, the EU has not taken action to address the issue of disaster displaced
persons coming to the EU territory from outside the EU and seeking protec-

127 Elin Jakobsson, ‘The Politics of Climate Change and Migration’, Climate Change
and Migration — Policy approaches for a sustainable future (European Liberal Forum
2019) 24-6.

128 ‘Climate Change and International Security’ (High Representative and the European
Commission 2008) S113/08, at II. iv].

129 Foresight (n 20) 12-3, 37.

130 ¢Climate Change, Environmental Degradation, and Migration’ (European Commis-
sion 2013) Commission Staff Working Document SWD(2013) 138 final 11.

131 Matthew Scott, ‘Adapting to Climate-Related Human Mobility into Europe: Between
the Protection Agenda and the Deterrence Paradigm, or Beyond?’ (2023) 25 European
Journal of Migration and Law 54, 66.

132 ibid.

133 For how the deterrence paradigm affects the implementation of the Protection Agen-
da in the EU see Scott (n 131).
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tion.!3* In this context, it should not go unmentioned that the Protection
Agenda has no positive impact on EU citizens affected by a disaster, as they
already enjoy freedom of movement within the EU Member States.

From 1 July 2022 to December 2023 the EU chaired the Platform on Disas-
ter Displacement,!3> which was founded in 2016 as a follow-up mechanism
to the Nansen Initiative and is committed to improving the protection of
disaster-displaced persons.'*¢ However, no concrete successes in terms of
the development of norms on the issue have been aimed for or achieved.!’’

2.3.2 European Jurisprudence

Finally, the case law of the Court of Justice of the European Union
(“CJEU”) and the European Court of Human Rights (“ECtHR”) should be
taken into account. In contrast to those of the HRC, their decisions are bind-
ing for the states concerned. However, the same applies to the norm devel-
opment through interpretation: by interpreting existing norms of the Charter
of Fundamental Freedoms of the European Union (“CFR”)!3® or the Euro-
pean Convention on Human Rights (“ECHR”)!* and expanding their scope,
the courts can contribute to the process of norm development. To date, none
of the courts have had the opportunity to rule on an applicant’s claim based
solely on disaster displacement. Nevertheless, the courts’ decisions on the
principle of non-refoulement in medical cases and in so-called predominant
cause cases may provide examples of how they would respond to claims
brought by persons displaced by disasters and who are to be returned to their
countries of origin.'4°

ECtHR’’s jurisprudence

The Court has developed extensive case law on the principle of non-
refoulement in the context of the prohibition of ill-treatment under Article 3
ECHR. The starting point for this development was the landmark case of
Soering v. the UK in 1989, in which the Court first established the principle

134 ibid 68.

135 “The European Union, New Chair of the Platform on Disaster Displacement’ (Disas-
ter Displacement, 6 July 2022) <https://disasterdisplacement.org/news-events/the-
european-union-new-chair-of-the-platform-on-disaster-displacement/> accessed 25 Febru-
ary 2024.

136 “Platform  on  Disaster = Displacement’  (Disaster — Displacement)
<https://disasterdisplacement.org/> accessed 25 February 2024.

137 See “‘EU Hands over Chair of Platform for Disaster Displacement to Kenya’ (EEAS,
27 February 2024) <https://www.eeas.europa.eu/delegations/un-geneva/eu-hands-over-
chair-platform-disaster-displacement-kenya en?s=62> accessed 6 March 2024.

138 Charter of Fundamental Rights of the European Union 2012 (OJ C 326/02).

139 Buropean Convention on Human Rights, as amended by Protocols Nos. 11, 14 and
151952 (ETS 5).

140 Albert Kraler, Caitlin Katsiaficas and Martin Wagner, ‘Climate Change and Migra-
tion. Legal and Policy Challenges and Responses to Environmentally Induced Migration’
(European Parliament’s Committee on Civil Liberties, Justice and Home Affairs 2020)
Study 79-80.
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of non-refoulement in relation to Article 3 ECHR: a state must not send a
person back to their country of origin if s/he is at risk of ill-treated there.!4!

In relation to protection against refoulement due to socio-economic depriva-
tion, the Court has set a high threshold for cases where the source of harm is
naturally occurring. The ECtHR's jurisprudence in medical cases first estab-
lished this threshol