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Summary

The aim of this study is to examine a possible fusion of the different legal
regimes applicable to international and non-international armed conflicts.
The thesis points at different means of rendering the provisions of the
Geneva Conventions applicable to conflicts which appear to be non-
international. The Conventions are interpreted according to the provisions
on interpretation of treaties in the Vienna Convention on the Law of
Treaties. Subsequent State practice and the object and purpose of the
Conventions play a vital role in this process, as well as international court
decisions. The field of application of the Geneva Conventions is found to be
broader than the traditional Inter-State war. Firstly, parties to a non-
international armed conflict could conclude an agreement or make a
unilateral declaration with the effect that the provisions of the Geneva
Conventions should be applicable, notwithstanding the character of the
conflict. Secondly, some prima facie internal conflicts should be classified
as international armed conflicts. This is the case if the conflict can be
classified as being; (i) a war of national liberation, (ii) although more
dubious, a war between other State-like entities and a State. Finally (iii)
foreign interventions amounting to a certain level of control over national
forces can also render the provisions of the Conventions applicable. Such an
intervention either directed at the governmental forces or at the insurgents
will render the initial conflict between the government and the insurgents
international.

If the conflict could not be classified as international a third possibility of
extending the field of application exists. The thesis elaborates on the
question whether common art. 3, the single provision explicitly applicable
to non-international armed conflicts, in fact has the same content as the
other provisions of the Geneva Conventions. Not all the provisions of the
Conventions seem to be applicable, but some of them, especially those
referring to human treatment of detainees, could be referred to when
interpreting common art. 3. Therefore | conclude that we are actually
moving towards a uniform law applicable to all armed conflicts. This
development is beneficial to the victims of armed conflicts, since the law of
international armed conflicts provides for a better protection.
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Abbreviations

AP |

AP Il

ECHR

FRD

GA

GC1

GC I

GC Il

GC IV

ICC

ICCPR

ICRC

ICTR

ICTY

IHL

ILC

POW

Protocol Additional to the Geneva Conventions of August 12,
1949 and relating to the protection of Victims of International
Armed Conflicts of 8 June, 1977

Protocol Additional to the Geneva Conventions of August 12,
1949 and relating to the protection of Victims of Non-
International Armed Conflicts of 8 June, 1977

European Convention for the protection of Human Rights and
fundamental freedoms

Friendly Relations Declarations

United Nations General Assembly

Geneva Convention for the amelioration of the condition of
the wounded and sick in armed forces in the field of August
12, 1949

Geneva Convention for the amelioration of the condition of
the wounded and sick and shipwrecked members of armed
forces at sea of August 12, 1949

Geneva Convention relative to the treatment of Prisoners of
War of August 12, 1949

Geneva Convention relative to the Protection of Civilian
Persons in time of War of August 12, 1949

International Criminal Court

International Covenant on Civil and Political Rights and
International Committee of the Red Cross

International Criminal Tribunal for Rwanda
International Criminal Tribunal for Yugoslavia
International Humanitarian Law

International Law Commission

Prisoners of War



SC United Nations Security Council

UN United Nations
us United States of America
VCLT Vienna Convention on the law of Treaties



1 Introduction

1.1 Subject and purpose

Since the Geneva Conventions (GC) entered into force in October 1950
armed conflicts have shifted in their character. The classical Inter-State war
has become a rather rare phenomenon. While the globalisation and
international dimensions of politics rapidly increases, the armed conflicts
are nowadays to a great extent waged within the borders of a single State.
This paradox risks putting aside international concerns when they are as
most important. The brutality of these internal armed conflicts is usually
striking and civilians are constantly exposed to the horrors of war.
International Humanitarian Law (IHL) addresses constraints on the parties
to the conflict in its provisions. These provisions do not apply equally to
international and non-international armed conflict, it would appear. IHL has,
to simplify it, divided its framework into two legal boxes, one applicable in
international armed conflicts and the other applicable in non-international
armed conflicts. The aim of this study is to challenge this traditional
dichotomy. Non-international armed conflicts have only been provided with
one single article in the GC, common art. 3. The protection for victims of
non-international armed conflicts thus appears to be less comprehensive
than the protection in international ones. Yet, in non-international armed
conflicts it is perhaps even more necessary to make provisions for the
protection of those who fall into the hands of the opponents. The causes to
the conflict might be closer linked to historical conflicts, and ideologies and
emotions may play a stronger role than in international armed conflicts." In
this study | will elaborate on the possibilities for victims of prima facie non-
international conflicts to profit from all the provisions of the GC. Three
main legal tools are presented. The first concerns the institute of recognition
of belligerency and special agreements, whereby the GC become binding on
the conflicting parties. The second part of the study will look into the
definition of an international armed conflict. One way of extending the legal
framework of a prima facie internal conflict would be to classify it as an
international armed conflict. The last possibility, that I will examine, is
whether the law of non-international armed conflict could be interpreted as
containing the same substantive law as the provisions of the GC. | wish to
present conclusions concerning the possible fusion of the two legal boxes,
ultimately the study will investigate whether the rapprochement between the
two legal frameworks have melted together into one regime applicable to all
types of armed conflicts.

! Green: 327



1.2 Method and Material

Both common art. 2 and 3 will be interpreted according to the Vienna
Convention on the Law of Treaties (VCLT) art. 31 and 32. Although not in
force when the GC was drafted in 1949, these articles can be used when
interpreting the treaty today.?

In the study | am using both primary and secondary sources. International
and national court cases are analysed, and national legislations are also
scrutinised. State practice is further searched for in various treaty-making
processes and in resolutions adopted by international forum, such as the
Security Council (SC), the General Assembly (GA) and the UN Human
Rights Commission. To complement these resources | have consulted
literature on the subject, mainly in the form of articles published in legal
journals.

The jurisprudence of the two ad hoc Tribunals has on several occasions
addressed the issues that are analysed in this thesis. An important question
that evolves is then what impact on public international law and IHL the
decisions of these ad hoc Tribunals shall have. The Aleksovski Appeal
Judgement held that in the interest of certainty and predictability, the
Appeals Chamber should follow its previous decisions, but should be free to
depart from them for cogent reasons in the interests of justice. On the other
hand the Trials Chamber should be bound by the ratio decendi of previous
Appeals Chamber decisions, although not bound by the decisions of a
different Trial Chamber. The judgements of the ICTY will naturally not
bind the International Criminal Court (ICC), other ad hoc Tribunals or any
national court.®> However the interpretations of IHL made by the Tribunal
will probably be of great impact beyond the ICTY. Though only a
subsidiary source of international law according to ICJ Statute®, the
jurisprudence still has a greater impact than for example national court
decisions and other subsidiary sources. Established by Security Council
resolutions, the ad hoc Chambers are more deeply rooted in the international
community than most courts. The legal doctrine has certainly welcomed the
newly arrived extensive jurisprudence in this field of international law, an
area that earlier has suffered from lack of jurisprudence, although not lack
of applicability. When authors approve of the rulings of the ICTY, the status
of its decisions is strengthened, since legal doctrine is also a source of
international law.

As so often is said, truth is the first victim of war, information concerning
the practice of IHL is therefore obviously not easy to obtain. Official

? International judgments have reaffirmed that legal rights and obligations according to
treaty should be interpreted according to the international law in force at the time of
adjudication. In practice, VCLT art. 31 and 32 are treated as exceptions of the rule of non-
retroactivity.

® The Prosecutor v. Aleksovski, Appeals Chamber Judgment, 24 March 2000, case no. IT-
95-14/1- A, para. 134, para. 107, 113-114, see also Byron: 79-80

* Statute of the International Court of Justice, art. 38



documents such as legislation, court decisions or government statements
might therefore get a greater attention then they deserve.

1.3 Definitions and Delimitations

1.3.1 Definitions

The terminology is always a crucial matter. By labelling a construction as a
fence or as a wall or referring to the anti-governmental forces as freedom
fighters, insurgents or rebels one can also be accused of taking an indirect
stand in the conflict. Throughout the thesis | will use the word insurgents,
by this I do not intend to give a judgement on the legality of the war; this
question appertains to the law ius ad bellum and falls outside the scope of
this study. The terms internal armed conflicts and non-international armed
conflicts are attributed an equal meaning in the study.

1.3.2 Delimitations

One cannot emphasis enough, the importance of not neglecting international
human rights standards in times of armed conflicts. The existence of an
armed conflict does not exclude the application of the core human rights
standards. The non-derogable rights of ICCPR and ECHR are still
applicable in these situations. Art. 15(2) ECHR holds that there can be no
derogation from the right to life except lawful acts of war or other measures
contrary to other obligations under international law. The jurisprudence of
ICTY has also confirmed the close interrelation by using the case law
relating to international human rights treaties when interpreting IHL.
International refugee law also offers interesting aspects of the issue in focus.
Insurgents might qualify as refugees, and their appraisal may be considered
as political crimes according to the Refugee Convention from 1951° My
thesis will not deal with the substantive international human rights law;
instead | will focus on the IHL provisions. The interrelation in focus is
between the law applicable in international armed conflict and the law
applicable in non-international armed conflict.

While Geneva law concerns the treatment of those in the hands of the
adversary, the Hague law regulates the conduct of hostilities. This study will
not elaborate on the rapprochement of substantive law in the field of Hague
law. It has been held by several decisions and authors that principles guiding
the latter category exist in both international and non-international armed
conflicts as general principles of international law or as international
customary law. Prohibition on certain types of weapons and against taking
reprisals against civilians and civilian objects, the principles of distinction

> Convention relating to the Status of Refugees Art. 1 () (c) and Art. 33



and avoiding unnecessary harm applies in all types of armed conflicts. The
question is restricted to the applicability of the GC, and not the status of AP
I or other provisions regulating Hague law. However, the rapprochement in
this field is mentioned as a general indication of applying the same rules to
all types of armed conflicts.

The thesis will interpret the relevant provisions of the GC in its capacity of
treaty law. The conclusions are restricted to this source of law. It is however
inevitable to occasionally cross the domain of customary law. State practice
is of relevance to both sources of law, customary international law could
further be a mean when interpreting a treaty.

1.4 Outline

The second chapter concerns the possibilities of rendering non-international
armed conflicts subject to all provisions of the GC by ad hoc declarations
and agreements.

The third chapter will be devoted to the question of the definition of an
international armed conflict. | have identified two main types of situations
which would appear non-international in there character. By interpreting art.
2 in the GC | will try and find out whether the legal framework of
international armed conflicts should be applicable in these situations. (1)
Firstly I will test whether the GC could be applicable in armed conflicts, in
which not two or more States are involved. (2) Secondly, | will look into the
situation of a prima facie non-international armed conflict when a foreign
Power supports a party to the conflict. In this situation, the issue would be
what degree of support that is necessary to render the conflict international.
In this category different subgroup can be identified; (a) A foreign State that
supports an insurgent group fighting an established government, (b) a
foreign State that is invited by an established government to assist them in
their fight against the insurgents, (c) a foreign State that is directing attacks
against non-governmental forces without any consent from the government.
The impact of the presence of UN troops and the current declared war on
terrorism are also approached. Extensive references to cases are made, in
order to illustrate the different theoretical subgroups and to shed light on
state practice.

Chapter four deals with the situation were a conflict has been characterised
as a non-international one. The aim is here to find out whether common art.
3 should actually be interpreted as containing the same provisions as the GC
in whole.

Both Chapters three and four commence with a survey of relevant
judgements from the ad hoc Chambers. This methodology gives the reader
an introduction to the problem and its relevance.



In the final chapter, concluding remarks from the analysis is presented and
the conclusions are put in a broader context. The presumption underlying
the study; that the law of international armed conflict offers a better
protection than the law of internal armed conflict, is also challenged.



2 Agreements and Recognition

In this chapter I will look into the possibilities of applying the GC due to
special statements of the parties.

2.1 Special agreements

Common art. 3 urges the parties to a non-international armed conflict to
bring into force, by means of special agreements, all or part of the GC. This
appeal has not, as one could have suspected, been unheard. On several
occasions States and other parties to a conflict have made use of this
possibility.

On May 22 1992 the parties to the conflict in Bosnia-Herzegovina
concluded an agreement. In Yemen both parties to the conflict agreed to
abide by the essential rules of the GC.° An agreement between the
insurgsnts and the Batista government in Cuba was concluded in Havana in
1958.

Agreements to apply the law of non-international armed conflicts, where the
parties have not been bound by it have also occurred. In Guatemala the
government and the insurgents concluded an agreement to apply AP Il
applicable in non-international armed conflicts, although Guatemala has not
ratified this Protocol.

Some parties have also unilaterally committed to apply IHL. In El Salvador
both the governments and the insurgents undertook to abide common art. 3
and AP I1. In 1964, the Prime Minister made a statement where he declared
that the government desired to respect the GC.2 An operational code of
conduct for Nigerian armed forces was issued in July 1967 and held that the
Federal troops were duty-bound to respect the rules of the GC.

Several declarations to the ICRC have been made by liberation movements
declaring that they will apply the GC. For example the PLO™, ANCY,
SWAPO *? and the EPFL™ have made such declarations. Since liberation

® The Prosecutor v. Dusko Tadic, Decision on the Defence Motion for Interlocutory Appeal
on Jurisdiction, Appeal Chamber 2 October 1995, IT-94-1-AR72, para. 103

’ Abi-Saab, R: 71

8 The Prosecutor v. Dusko Tadic, Decision on the Defence Motion for Interlocutory Appeal
on Jurisdiction, Appeal Chamber 2 October 1995, IT-94-1-AR72, para. 105

° Directive to all officers and men of the armed forces of the federal republic of Nigeria on
conduct of military operations, operational code of conduct for Nigerian armed forces.

10 palestinian Liberation Organisation

1 African National Congress

12 South West African People’s Organization

13 Eritrean Peoples” Liberation Front

10



movements are not adhering formally, they do not become parties to the
GC. Instead, their declaration should be looked upon as a valid unilateral
undertaking. Liberation movement can on the other hand accede to the AP |
by formal declaration under art. 96.%

In the following chapters these agreements will be discussed as a mean
when interpreting common art. 2 and 3 of the GC.

2.2 Recognition of belligerency

The concept of recognition of belligerency elevates an insurgents movement
to the status of a State and demands that other States remain neutral between
the warring parties. Detter points out that recognition of belligerency in non-
international armed conflicts does not amount to recognition of statehood.*

Green explains that a State, in which a non-international armed conflict is
taking place, may declare its intention to apply the GC. The parties must
then apply IHL. This recognition is usually issued when each party to the
conflict possesses a responsible authority exercising governmental functions
within the territory under its control and shows willingness to respect IHL.*
However, such statement only affects the parties involved, the principles
concerning the law of neutrality do not come into play. On the other hand,
the activities of the parties involved in the conflict can affect the rights and
interest of non-parties. For example, seeking to inhibit supplies from
reaching the opponent entitles a non-party to recognise the parties as
possessing belligerent rights. It could be argued that the Nigerian
government recognised Biafra as a belligerent by declaring total blockade of
the Eastern region.'” Thus, a State not involved may also make a
declaration recognising the belligerency of anti-governmental forces.*® The
ICRC commentaries is of the view that if a party to a conflict is recognised
by third parties as a belligerent, that Party would then have to respect the
Hague rules.'® Green, on the other hand, considers that such a declaration
does not affect the relationship between the parties to the conflict; it only
evokes the law of neutrality.

On the basis of its general conduct, a government can also be deemed to
have granted recognition of belligerency implicitly argues Rosas®.
However; such a claim would probably invoke a vivid debate among the
parties. Further, some scholars believe that the recognition of belligerency is

14 Detter:186-190
B ibid:192

18 Green: 317

" Rosas: 196-202
18 Green:59

9 pictet: 38

2 Green: 317

%! Rosas: 244-245
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a fact when the rebel movement fulfils certain criteria such as control over a
territory and the structure of an army.?

This doctrine was practised in the American Civil War, but since then there
has only been an explicit recognition in the Boer war in 1904 and it could be
argued that this notion has fallen into desuetude. Several authors consider
this to be the case.”® The GC is based on the idea that it should not be left to
the parties to characterise the conflict. This new principle seems to have
rendered the concept of recognition obsolete. It has been replaced by
common art. 3 and AP | and II. Still, one can note that the idea of applying
the law of international armed conflict to non-international ones is not a new
one.

In conclusion, parties to the conflict may render the provisions of the GC
applicable by concluding agreements or undertake unilateral statements. The
formal recognition of the adversary is not a precondition. If a State
nevertheless should choose to make use of the instrument recognition of
belligerency, this could be interpreted as a unilateral act which renders the
GC binding on that State.

%2 David:123
2 provost; 259, David:124, Stewart; 348

12



3 Extending the concept of an
International armed conflict

The international legal framework constituting the body of international
humanitarian law (IHL) can be divided into several sub disciplines; such as
the law of Geneva and the law of Hague. But the most fundamental division
that needs to be made is to determine which provisions that is applicable to
a certain conflict. The classification of an armed conflict has turned out to
be as legally complex as it is politically sensitive. When it comes to the
Geneva Conventions and their additional protocols one can detect four
different categories of violent situations that evoke four different types of
legal treatment. For a State that has ratified the GC and their additional
protocols the following legal regimes are possible; (1) International conflicts
including wars of liberation, (2) armed conflicts falling under AP Il and
common art. 3, (3) armed conflicts falling under common art. 3, but not
under AP Il because of the lack of magnitude of the conflict or due to the
fact that the parties to the conflict do not fulfil the prerequisites enumerated
in art. 1, (4) conflicts and events which are not armed conflicts, where IHL
is not applicable

These four categories do not necessarily reflect international customary law.
Rather, some court decisions have held that wars of national liberation
should not be classified as an international armed conflict according to
customary international law.?* Further, AP Il is not yet considered to fully
reflect customary international law.

In this study the challenging question concerning the definition of the lower
threshold, that is, the magnitude of the conflict necessary for the AP Il to be
applicable, will not be addressed. The object in this section is to study the
distinction that has been made between international conflicts (1) and non-
international conflicts (2, 3) and find out whether there is a tendency to
classify prima facie internal conflicts as international conflicts. If that is the
case, one can conclude that by broadening the concept of international
conflict, rules relating to international armed conflict will also be applicable
to what traditionally was seen as internal conflicts.

2 see for instance The State v. Petane, Cape Provincial Division, South Africa, 3 November
1987

13



3.1 Practice of the Ad hoc Chambers

3.1.1 The Tadic case and the overall control test

The Tadic case concerned a list of crimes allegedly committed at a camp in
Omarska, Bosnia-Herzegovina between 25 May and August 1992, where a
large number of Bosnhian Muslims and Croats were detained by Serb
forces.?® In the Tadic Trial Chamber Judgement® the Majority held that the
test laid down in the Nicaragua case?’ was applicable. Even though this case
primarily appertains to the law of State responsibility it was held to be
necessary to consult general international law in order to define the armed
conflict, since there were not sufficient guidance in the jurisprudence
concerning IHL. In their view this test declared that there must be a
relationship of dependence on the one side and control on the other between
the foreign State and the paramilitaries in order for those forces to be
considered as de facto organs of that State. The degree of control should be
subject to a high threshold.®® The establishing, equipping, supplying,
maintenance and staffing of the paramilitaries would be insufficient for
finding that they were de facto agents of a third State. Effective control over
the insurgents military operations must also be shown.” The Majority held
that there was insufficient evidence that the Federal Republic of Yugoslavia
made use of its potential control and the conflict was therefore to be
considered as a non-international one.*

McDonald’s dissenting opinion presented another interpretation of the
Nicaragua case. The requirement of effective control was to be considered
as a separate and distinct base for State responsibility when there was no
agency relationship she argued.® The acts of paramilitaries could be
attributed to a State in order to render a conflict international either when
the paramilitaries act as agents of that State, which could be established by a
finding of dependency on the one side and control on the other or where the
paramilitaries are specially charged to carry out a particular act by that
State, this being established by effective control.

Initially the Appeal Chamber® concluded that in a case of internal conflict
breaking out on the territory of a State it may become international if
another State intervenes in that conflict through its troops. Secondly it may
become international if paramilitary units belong to a State other than the

%5 Greenwood: 265

%6 The Prosecutor v. Tadic, Trial Chamber Judgment, 7 May 1997, case no. IT-94-1-T

° Military and paramilitary activities in and against Nicaragua, (Nicaragua v. United States
of America), ICJ Reports 1986

%% ibid. para. 585

% ibid. para. 595

% ibid. para. 605 See also Byron: 69-70

3! Separate and Dissenting Opinion of Judge McDonald, para. 22

% ibid. para. 25, see also Byron: 70

%% The Prosecutor v. Tadic, Appeal Chamber Judgment, 15 July 1999, case no. IT-94-1-A

14



one against which they are fighting.** This conclusion can be drawn from
art. 4 (A) GC Ill, which lays down the requirement that these forces must
belong to a Party to the conflict. According to the Chamber, the content of
this phrase is that States should be legally responsible for the conduct of
irregular forces they sponsor. Further, this phrase requires control of
irregulars by a party to an international armed conflict and a relationship of
dependence and allegiance of these irregulars vis-a-vis that party to the
conflict.®

The judgement concludes that the test to decide whether a group of
individuals are acting as de facto State officials or organs is the same,
whether the purpose behind the enquiry is in order to attribute State
responsibility or to decide whether a conflict is international or not.
Therefore, the Nicaragua case was held to be of interest also in determining
the character of an armed conflict. In the view of the Majority of the
Appeals Chamber, the Nicaragua case did not present a persuasive solution
to the question of the degree of control necessary to attribute State
responsibility.®® Instead the Majority launched three tests of control, the first
applicable for acts of individuals and the second concerning organised and
hierarchically structured groups such as a military unit. In the first case it
would be necessary to show that the State had issued specific instructions
concerning the commission of the breach or that the State has publicly given
retroactively approval to the action of that individual. The situation with an
organised group is different since there is structure, a chain of command and
a set of rules as well as the outward symbols of authority. The members of
the group are normally conforming to standards prevailing in the group and
subject to the authority of the head of the group. The judgement therefore
held that in order to establish State responsibility, it is sufficient that the
group as a whole be under the overall control of the State. The third case
involves assimilation of individuals to State organs on account of their
actual behaviour within the structure of a State.’” The test of effective
control used in the Nicaragua case was thus considered to be inappropriate
concerning military or paramilitary groups.®® As to the overall control
required, the Majority held that the test should be whether a State has a role
in “organising, co-ordinating or planning the military actions of the group,
in addition to financing, training and equipping or providing operational
support to that group.™® In this case the Chamber concluded that the
Bosnian Serb armed forces constituted a military organisation and that the
Yugoslav Army, by general direction, co-ordination and supervision of the
activities and operations had exercised overall control.** The conflict was
therefore to be classified as international.

% ibid. para 84

% ibid. Para. 94

% ibid. Para. 115

*" ibid. Para. 118-121

% see also Byron: 73-75

% The Prosecutor v. Tadic, Appeal Chamber Judgment, 15 July 1999, case no. 1T-94-1-A
Para. 137

“% ibid. para. 156
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The Majority in both the Blaskic Trial Chamber** and the Aleksovski
Appeal Chamber*? applied the overall control test that was laid down in the
Tadic Appeal Chamber. The test has also been applied in the Delalic Appeal
Chamber™® and the Kordic and Cerkez Trial Chamber.** This would indicate
that the overall control test will be used in future decisions of the ICTY.*®

3.1.2 Different tests of classification

In a separate opinion, Judge Li classifies the whole conflict in former
Yugoslavia as international as from 8 October 1991 when Slovenia and
Croatia became independent States.”® This view is based on the
characterisation made by the SC and the Commission of Experts established
by the SC res.780.

In the Aleksovski Trial Chamber®’ the Majority held that there must be
some evidence of the control, direction or command of the State that is
sufficiently strong to impute the rebel force’s acts to it and the degree of
control necessary to establish depends on the circumstances of each case.*®
In this case the Chamber found that the Prosecutor had not proven that the
Bosnian Croatian Army was under the overall control of the Croatian Army
and the conflict was therefore to be considered as an internal one.*

Shahabuddeen presented a separate opinion® where he argued that the
question to be asked when deciding upon the nature of the conflict is simply
whether one State has used force against another.>* He then found that the
Nicaragua case held that the supplying of funds by the United States to the
contras did not amount to a use of force, whilst the arming and training of
the contras in the circumstances amounted to a use of force.”? He then found
that the Federal Republic of Yugoslavia trained, equipped, supplied and
maintained the Bosnian Serb forces. They had thereby exercised an effective

*! The Prosecutor v. Blaskic, Trial Chamber Judgment, 3 March 2000, case no. 1T-95-14,
para. 75

*2 The Prosecutor v. Aleksovski, Appeals Chamber Judgment, 24 March, case no. 1T-95-
14/1- A, para. 134

*3 The Prosecutor v. Delalic and others, Appeals Chamber Judgment, 20 February 2001,
case no. IT-96-21-A. Para. 26

* The Prosecutor v. Kordic and Cerkez, Trial Chamber Judgment, 26 February 2001, case
no. 1T-95-14/2-T, para. 111

*® See section 1.2. see also Byron:78

*® Separate Opinion of Judge Li, The Prosecutor v. Dusko Tadic, Decision on the Defence
Motion for Interlocutory Appeal on Jurisdiction, Appeal Chamber, 2 October 1995, case
no. IT-1-AR72, para. 17

*" The Prosecutor v. Aleksovski, Trial Chamber Judgment, 25 June 1999, case no. 1T-95-
14/1

*8 ibid. Para. 14

* ibid. Para. 27, see also Byron: 71-72

%0 Separate Opinion of Judge, The Prosecutor v. Tadic, Appeal Chamber Judgment, 15 July
1999, case no. 1T-94-1-A

*!ibid. Para. 7

*2 ibid. Para. 8-10
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control over the Bosnian Serb forces, which led to the classification of the
conflict as an international one. According to his view the question is not
whether a third State is responsible for any breaches of IHL committed by a
military group but whether a third State is using force through a military
group against the State. Further he stated that what needs to be provided in
order to establish a violation of IHL goes beyond what needs to be proved in
order to establish a use of force.”® Shahabuddeen upheld, in the Blaskic
case, his approach that the control must be effective in any set of
circumstances to enable the impugned State to use force against the other
State through the intermediary of the foreign military entity concerned>.

The Delalic Trial Chamber Judgement concluded that if the conflict in
Bosnia-Herzegovina was found to be international the relevant norms of
IHL apply throughout its territory until the general cessation of hostilities,
unless it can be shown that the conflicts in some areas were separate internal
conflicts unrelated to the larger international armed conflict.>®> The
withdrawal of the Yugoslav troops and the creation of the Bosnian Serbs
Army was said to be a deliberate attempt to mask the continued involvement
of the Federal Republic of Yugoslavia in the conflict. The Chamber here
presumed that the link between them remained unless proved otherwise
since the Bosnian Serb Army had a prior identity as an organ of the former
Yugoslavia. Thus, in this case the norms of IHL applicable in international
armed conflict would apply until the end of hostilities.® The dissenting
opinion of judge Rodrigues in the Aleksovski Judgment laid down that
according to art. 5 GC Il and art. 6 GC 1-V, IHL applies throughout the
territory in which an international conflict takes place for the entire duration
of the hostilities, insofar as the conflict must be viewed as a whole.”’ In
other words he agreed with the Delalic Trial Chamber.

3.1.3 Comments

I will here analyse the above-cited decisions, in particular the Tadic case.
My critic mainly concerns the use of the law of State responsibility when
defining the character of the conflict. An alternative test for classification is
presented and compared with the test applied in the Tadic case.

The interpretation launched by judge Shahabuddeen®®, emphasising the
distinction between the mere participation in an armed conflict and the

>% ibid. Para. 13-15, see also Byron: 76-77

> Separate Declaration, Judge Shahabuddeen, The Prosecutor v. Blaskic, Trial Chamber
Judgment, 3 March 2000, case no. IT-95-14,

% The Prosecutor v. Delalic and others, Trial Chambe Judgment, 25 June, case no. 1T-96-
21-T, para. 209, 214-215
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%" Separate and Dissenting Opinion of Judge Rodrigues, The Prosecutor v. Aleksovski,
Trial Chamber Judgment, 25 June 1999, case no. IT-95-14/1, para. 18
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breaches of the laws of war indeed makes some good points. In the
Nicaragua case the mere participation in the conflict constituted a breach of
international law, the prohibition of use of force in the UN Charter art. 2 (4)
and the principle of non-intervention was violated.

The determination of the degree of control that the US exercised over the
contras in general was directly linked to two different questions of State
responsibility; firstly concerning the use of force, and secondly concerning
the delictual acts committed by the contras. In the Nicaragua case the court
held that the US was using force against Nicaragua due to the fact that it
was arming and training the contras. On the other hand the court stated that
the US lacked sufficient control to be responsible for the acts of the contras.
Thus, the court applied different tests for the different types of State
responsibility.

Of course, the issue in the Tadic case was to establish criminal
responsibility for an individual, not attributing State responsibility. If we
agree that general international law could be consulted when finding
solutions to a problem that a special branch of international law cannot
solve, it seems more appropriate to look into the question of non-
intervention. It makes more sense to argue that the determination concerning
the use of force and non-intervention in the Nicaragua case should be
relevant when deciding upon the existence of intervention in the Tadic case.
The rejection of the Nicaragua case with reference to the effective control
test, made by the Tadic Appeal Chamber, is therefore confusing, since this
test refers to a different situation. Rather the Tadic Appeal Chamber should
have considered the test constructed for the principle of non-intervention.

Instead, the Chamber added the prerequisites of organising, co-ordinating or
planning the military actions of the group to the preconditions of arming and
training spelt out in the Nicaragua case. The Tadic Appeal Chamber has
thereby constructed a more restrictive approach in classifying prima facie
internal armed conflict compared to the test to classify an act as use of force
established in the Nicaragua case.

The threshold for internationalisation of a conflict is less strict according to
judge Shahabuddeens interpretation. Establishing the use of force requires a
lesser form of control than what is necessary when attributing State
responsibility.” Careful reading of the Nicaragua case also reveals that 1CJ
considered the conflict between the contras and the government as non-
international, while the actions taking place between the United States and
the Nicaraguan government were classified as an international armed
conflict.®® In the view of the ICJ the use of force was not considered to
determine the character of the conflict between the government and the
insurgents.

> Byron: 78-79
% para. 219
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To me it does not seem inappropriate to require a higher threshold of control
when it comes to establish State responsibility for the acts of the military
group, such as breaches against IHL. The ILC Draft on State
Responsibility®® art. 8 requires that the group is in fact acting on the
instructions of, or under the direct control of that State in carrying out the
conduct. On the other hand when we are establishing whether the State is
using illegal force, the breach is actually committed by the State as an actor.
It is the link to the military group itself that constitutes the breach, not the
acts of that group. The ILC Draft does therefore not explicitly require a
certain degree of control in this case.

If an international armed conflict exists due to the support from a foreign
State to the insurgents, would it not seem inappropriate to release that State
from responsibility for the acts of the paramilitary group? The degree of
intervention might be sufficient to render the armed conflict international,
but not to attribute the acts of the group to the State. The interest of the
foreign State to implement respect for among the insurgents might decrease.
On the other hand individual criminal responsibility for breaches against
IHL still applies which is an incitement for the insurgents to respect the
provisions. Moreover, the ILC Draft on State Responsibility art. 10 also
addresses the issue. It holds that if the insurgents should be successful in
either becoming the new government of that State or establishing a new
State in part of a pre-existing State or in a territory under its administration,
the conduct of this movement shall be considered an act of that State. State
responsibility for wrongful acts would thus be possible in these situations.

Sassoli and Olson conclude that before State responsibility or individual
responsibility can be established, the rules according to which the State or
the individual should have acted must be clarified. They then argue that only
if the acts committed by the contras or by Tadic could be legally considered
as acts of another State, the law of international armed conflict would

apply.*

Byron argues that if a conflict is classified as international, the subjects of
the State that is exercising effective or overall control will be bound by IHL.
A leader of that State ordering the rebels to commit crimes would be subject
to individual criminal jurisdiction.®®

In the Akayesu case the issue of potential perpetrators were discussed. The
Tribunal said that IHL would be lessened and called into question if it were
to be admitted that certain persons be exonerated from individual criminal
responsibility for violations of common art. 3 under the pretext that they
were not belonging to a specific category. The nexus between violations and
armed conflict implies that, in most cases, the perpetrator will probably have
a special relationship with one of the parties to the conflict. However, such a

%1 The ILC Draft on State Responsibility for internationally wrongful acts, as adopted on
second reading, 26 June 2001

%2 Sassoli: 739

% Byron: 89
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special relationship is not a condition precedent to the application of
common art. 3. This judgement seems to distinguish between the question
of the scope of applicability and the question of responsibility, although
referring to non-international armed conflicts.

Other organs of the intervening State could still commit state responsibility
for violations of IHL. For instance, in the Nicaragua case the US was found
to have encouraged breaches of the GC, itself a violation of art. 1 of the
GC.®

The second type of control presented in the Tadic Appeal Chamber referred
to acts of individuals. In this case the prerequisite for rendering the conflict
international would be that the State had issued specific instructions
concerning the commission of the breach or that the State has publicly given
retroactively approval of the act. This conclusion was drawn with reference
to case law concerning State responsibility and it also seems to be in
accordance with ILC Draft on State Responsibility art. 8 and art. 11. The
GC does not explicitly require a certain level of intensity of the armed
conflict, yet the situation must qualify as an armed conflict. With regard to
the means of warfare that exists today it seems possible that an act of a
single individual could evoke an armed conflict.®® The impact on the
characterisation of the conflict of foreign mercenaries will probably not be
significant since the involvement of their National State in most cases will
be absent. In the new conflict types, corporate companies are also to a
greater extent becoming actors in the conflict; this might lead to an
internationalisation of the conflict.

One could also criticise the fact that the Chamber held that there are two
different criterions for rendering an internal conflict international. Besides
the fulfilment of the requisite “acting on behalf of another State”, a military
intervention by a foreign State could also have this impact. The judgement
did not elaborate on the degree of intervention that would be necessary to
classify the conflict as international. Taking into account the subsequent
practice of the ICTY the separate criteria of intervention could be viewed as
a very generous approach, were the whole conflict is viewed as international
abandoning the mixed conflict approach.

In the Blaskic Trial Chamber the Judgement argued that the Croatian Army
hostilities in the areas outside the conflict zone also had an impact on the
conduct of hostilities in that zone.®” This line of argument suggests that
foreign military intervention that only indirectly affects an independent
internal conflict is sufficient to render that conflict international. The Kordic
and Cerkez Judgement is supporting this view by saying that the Croatian
governments intervention in the conflict against Serb forces in Bosnia

% Akayesu, Appeals Chamber, ICTR-69-4-A, para. 432, 443-445, see also Dérman: 392
® Para. 255-256

% Byron: 81

®7 Prosecutor v. Blaskic "Lasva Valley", Trial Chamber 3 March 2000 IT-95-14

para. 94

20



rendered a different conflict, namely between Bosnian Croats and Bosnian
Muslims international.®® The degree of intervention that would render the
conflict international has not been clarified in any of the cases. The GC
applies to international armed conflict regardless of their level of intensity it
would seem. Allowing foreign military intervention of any intensity to
internationalise all armed conflicts within a territory seems to contradict the
Tadic Appeal Chambers overall control test and its initial statement that an
armed conflict may be international in character alongside an internal
conflict. An intervening State’s unintentional support of a military group
does not make that group an agent of the State and if it does not belong to a
State their actions cannot constitute an international armed conflict. Rather,
one could argue that there are now two separate conflicts taking place, one
between the insurgent and the government forces, an internal one, and a
second conflict between the government forces and the intervening State. If
the State actually supports the insurgent intentionally, one could wonder
why the overall control test should not be applied. These judgements seem
to have applied different, less stringent criteria for situations of military
interventions when in fact the difference between the two situations is hard
to detect. Both situations are characterised by a foreign State’s involvement
in a conflict between a government Party and a non-government Party
within that State. The reason for setting up different criteria therefore seems
unconvincing.®® The question of whether a foreign State has intervened
relates more to the issue of the existence of an armed conflict, while the
character of the intervention should determine the character of the conflict.
The conclusion here is that the overall control, if at all, should also be
applicable to situations referred to as military interventions.

It is possible that the Appeal Chamber did not give sufficient weight to the
particularities of the situation of a State breaking apart into several States,
where the armed force of the former central State necessarily have many
links with the former central authorities which are now foreign authorities.
As such links are inherent in the situation; they are not necessarily an
indication of control.”

The view that is advocated for in the dissenting opinion of judge Rodrigues
in the Aleksovski Judgement and the Delalic Trial Chamber seems to
present another possible situation for considering a prima facie non-
international conflict as international. This refers to the situation of
withdrawal of foreign troops, where the hostilities continues or
recommences. Art. 6 in GC IV defines the timeframe of the law applicable
to international armed conflict and the provision holds that it ceases to apply
at the general close of military operations. This could be interpreted as
meaning that international military operations should be closed, while
allowing ongoing non-international hostilities to continue or recommence,
being subject to the law applicable in non-international armed conflicts. The

% Prosecutor v. Kordic and Cerkez, 1T-95-14/2-T, Judgment, 26 Februariy2001, para. 108-
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conflict becomes non-international when the overall control can no longer
be established. Byron argues that in such a case the burden of proof would
be on the party who claims that the conflict has changed character, given
that the GC were intended to grant the widest protection possible to civilians
and POW."* However, the GC commentaries speak of the final end of all
fights between all those concerned. This would indicate that IHL continues
to apply until the end of all hostilities whether international or domestic.
Greenwood notes that many provisions of the IHL expressly are intended to
apply away from the scene of the fighting or after the end of active
hostilities.”” According to the latter interpretation, it would not be necessary
to apply the overall control test to render the conflict international. The
conflict would still be considered as an international one, when the foreign
State has withdrawn its troops and ceased its assistance to the insurgents.

Stewart is reluctant to the possibility of extending the IHL applicable to
international armed conflicts in these situations. The level of the conflict
might not even fulfil the prerequisite for applying common art. 3. It would
also be almost impossible to distinguish between the continuations of
international hostilities from distinct internal conflicts. If applying the
overall control test, it would rather be in terms of determining whether
forces were ever under the control of a foreign State and such a construction
undermines the object of the test. Therefore, he argues, the full body of IHL
should cease to apply at the close of international hostilities.”® The
argument to have a test of classification, as universe and as stringent as
possible is convincing, while the definition of the close of international
hostilities is far from clear.

In Rwanda, several senior Ugandan military personnel allegedly participated
in the conflict during 1990-1994. This might have sufficient to
internationalise the conflict according to the criteria in the Tadic case; as
another State intervening in a conflict through its troops. The ICTR however
found that it is a matter of common knowledge that the conflict in Rwanda
was of a non-international character.’* Even though the question appears to
have been set by the SC, since the ICTR explicitly refers to art. 3 and AP I,
it would have been preferable if the Tribunal instead had elaborated on this
issue in order to shed light on the question.

In conclusion, based on international law there are alternative tests for
classification that would result in a broader definition of an international
armed conflict than the overall control test.

! Byron: 84-85
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3.2 Interpretation of the Geneva Conventions

When interpreting the expression “international armed conflict” in the GC, |
will apply the VCLT and its art. 31 and 32. According to art. 31, the starting
point would be to establish the ordinary meaning of terms of the treaty. If
the term international armed conflict is ambiguous one should proceed by
looking at the context and the object and purpose of the treaty. The point of
departure is here common art. 2, which regulate the scope of applicability.

This section aim at establishing whether the GC is applicable in conflicts, in
which two or more States are not involved. The ICTY has not elaborated on
this question, but some authors are leaning towards the conclusion that the
GC is applicable to at least some intra-State conflicts.”” The question of
whether two States actually are involved in an armed conflict will be looked
upon in section 3.2.3. and 3.2.4. In this section the applicability test does not
depend on the impact of foreign assistance. The two Additional Protocols
(AP 1 and 1) from 1977, will only be dealt with here as means of
interpretation. The question in focus in this section is whether Inter-State
conflict is a precondition in order to characterise an armed conflict as
international. Subsections 3.2.3 and 3.2.4 are more devoted to the situation
of a foreign intervention and whether this intervention renders the conflict
international.

“Common art. 2

In addition to the provisions which shall be implemented in peace time, the present
Convention shall apply to all cases of declared war or of any other armed conflict which
may arise between two or more of the High Contracting Parties, even if the state of war is
not recognized by one of them.

The Convention shall also apply to all cases of partial or total occupation of the territory of
a High Contracting Party, even if the said occupation meets with no armed resistance.
Although one of the Powers in conflict may not be a party to the present Convention, the
Powers who are parties thereto shall remain bound by it in their mutual relations. They shall
furthermore be bound by the Convention in relation to the said Power, if the latter accepts
and applies the provisions thereof.”

Art. 2 refers to “armed conflicts which may arise between two or more of
the high contracting parties” and to the “Powers” who are parties to the
conflict. Thus, the expression “State” is here avoided. The ordinary meaning
of the expression “high contracting parties” and the expression “Powers” are
ambiguous. Their meaning could be interpreted in several ways and | will
therefore turn to examine the context.

The travaux préparatoires suggests that the term “Power” in art. 2 of the
GC is meant to refer only to States. Several States took this position at the
Conference in 1949.° Concerning the interpretation of art. 4 (A) (3) GC

" see Farer, Rosas, David
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111", the drafters of the article seem primarily to have situations fulfilling

three conditions in mind. Those conditions were; (1) an armed conflict
arises between two existing States, (2) One State is partly or totally
occupied by the other. Finally, (3) an authority claiming to represent the
State desist from further resistance, while another authority continues the
resistance, hostilities taking place mainly between it and the foreign State
and not between it and the other national authority. This was the situation in
the occupied France during the Second World War.”® | would like to point
out the travaux préparatoires is only a subsidiary mean of interpretation
according to Art. 32 VCLT and that subsequent state practice should be
given a greater weight.

3.2.1 The context and the object and purpose

Once we have concluded that the ordinary meaning is ambiguous, the next
step would naturally be to look at other provisions in the treaty to seek for a
solution. The term “armed conflict not of an international character” is used
in common art. 3. This formulation leaves us little guidance. The term
“international” seems to refer to a situation that affects interests not limited
to one country. It could very well be argued that the character of an armed
conflict is international even if it does not include the presence of two
States. Other external factors could be considered to render the conflict
international. The conflict itself might also have great impact outside the
geographical area, where it takes place. The opposite view would be that the
term international is solely referring to situations of conflict between two
States. Farer notes that the meaning of the term “international” was not
evident in 1949. It was established that the domestic political affairs in a
State could legitimately engage international concern. The UN had several
times placed a civil conflict on its agenda; there was no obvious dichotomy
between internal and international concerns, even at that time.”

Art. 4 (A) (3) GC I includes in its definition of POW “Members of regular
armed forces who profess allegiance to a government or an authority not
recognised by the Detaining power”. The same definition exists for
protected persons in GC | and 11.2° The meaning of the expression
“authority” is highly debatable. The reference to an unrecognised
government seems sufficient to cover all case of conflict between two
parties who refuse to recognise each other but are generally comprehended
as two separate political units by the rest of the international community. It
is therefore not implausible to find an intention to cover certain cases of
conflict between political forces within a geographical area classified by the
international community as a single State. Possibly the term “authority” was
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used to govern forces deployed by the UN or any other regional
organisation. However such a clarification would have been easy for
drafters to do, for instance by adding the words “international” or “regional”
to the term “authority”. ® On the other hand not all internal conflict could
profit from this line of argument. Authority seems to apply at least some
form of effective civilian administration. Rosas also discusses the meaning
of this expression. In his view, the existence of a regular armed force
professing allegiance to an unrecognised government or authority is not a
sufficient condition for the application of GC. In addition the conflict must
be considered international according to art. 2 and 3.8 This interpretation
does not take into account that the treaty as a whole should be considered
when interpreting art. 2. The other provisions in the GC, such as art. 4 (A) 3
is part of the context.®

Even if agreement is obtained concerning the possibility of using art. 4 (A)
(3) as vehicle to apply the provision in internal conflicts, a question can be
raised whether it should only be applicable in the first three Conventions or
also including GC IV, which lacks such a provision.

The GC I-I1V also uses the wording “Detaining Power” and “Protecting
Power” throughout the Conventions. The notion of high contracting party
and detaining power seems to be more open to interpretation than the word
State.* However, the expression “Protecting Power” is reserved for States
according to the ICRC commentaries®, although this mechanism never has
been practised since the Second World War.®® Even though the Protecting
Power is not a party to the conflict, this understanding might indicate a
similar interpretation of the term “Power” in art. 2 as well.

There are several indications in the GC that they are only applicable in
armed conflicts between States. The expressions “State” and “country” are
actually used in a few of the provisions, for instance in the signatory clause
in each of the GC ¥ But even if only States could be parties to the
Convention, the provisions could apply to other Powers according to
paragraph 3. Art. 35 and 38 of GC IV also use the word State indicating
that; at least, these provisions are not applicable to conflicts between other
entities.

Further, many of the provisions in GC are based on the assumption that both
parties to an international conflict are State-like entities. In order to be able
to implement the GC there should exist a legal system, including military or
civilian courts, organised armed forces, and possibility to establish POW
camps with the needed facilities. The GC Il also seems to presuppose that
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POW are not nationals of the Detaining Power.®® Hingorani concludes that it
may be suggested that on the basis of past practices as well as prevailing
prescriptions, IHL relating to POW may be applied in domestic conflicts
also, if the insurgents can display all the ingredients necessary for it to
declare itself as a State.®® The object and purpose of the GC is to ensure
adequate protection for non-combatants. It would then seem reasonable to
interpret the categories of persons entitled to POW status in a generous way
concludes Rosas.™

State and Statehood remains one of the most disputed issues in international
law. It is not far-fetched to believe that the drafters, by the exclusion of the
word “State”, meant to avoid situations where parties to an armed conflict
would argue that the opposite party is not a State and thereby rendering the
GC inapplicable.®® It would also seem at variance with the object and
purpose to let recognition of Statehood, either by the opposing party or by
the international community, to be a prerequisite for the applicability.

The inclusion of Intra-State conflicts in GC is not an implausible
interpretation due to the reading of the GC and looking at the object and
purpose. | would suggest that certain conflicts, between a State, which is a
party to the GC, and a not recognised State-like entity, which applies the
provisions of the GC according to common art. 2 § 3, should be subject to
the GC. However, only a limited number of entities could be of relevance
here. Entities that display the characteristics of a State but, for some reason,
will not be considered to be a State according to the legal concept of
Statehood will also be included when interpreting the object and purpose of
the GC. These situations would be very rare, for instance when an entity is
not recognised as a State or if the entity does not itself claim to be a State, as
is the case concerning Taiwan.*

3.2.2 Subsequent State Practice

In this section, State practice will be examined to find out if there are any
grounds for characterising certain prima facie internal conflicts as
international ones, due to subsequent state practice as a mean of
interpretation in VCLT art. 31 (3).

An agreement to apply all or some of the provisions of the GC concluded
between the parties to the conflict suggests that they did not consider the GC
to be directly applicable. Such agreements would be invalid if they were
concluded in an international armed conflict®® Thus, the agreements
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mentioned in chapter 2.1 do not strengthen the theory that is scrutinised in
this thesis.

It would not be accurate to assume that when a party to a conflict is acting in
compliance with the GC, it necessarily considers the conflict to be of an
international character. Neither could a unilateral undertaking to respect the
provisions in the GC reflect a view that the conflict is international. There
needs to be some more explicit indicators to prove this. A clear statement
that GC is applicable to the conflict, when there has been no special
agreement concluded, could be such an indicator. Some authors have also
proposed that one should accord greater weight to the characterisation made
by third States when it comes to IHL since all States are reluctant to admit
the applicability of IHL to conflicts to which they are parties.*

3.2.2.1 The Diplomatic Conference 1974-1977

In this section the Diplomatic Conference leading to the adoption of the two
additional protocols is examined to find out whether it could be invoked in
favour of a definition of international armed conflicts encompassing Intra-
state conflicts. The Diplomatic Conference in 1974-77 treated internal and
international armed conflict within different legal frameworks. A proposal
was made by the ICRC to apply the principles of the GC in case of civil
conflicts and colonial conflicts. Many delegations were opposed of this type
of application. That a rebel party would be entitled to ask for assistance
from a protecting power and the granting of POW-status to rebels were seen
as major obstacles.

At the Diplomatic conference on the Reaffirmation and Development of
IHL in 1974, the Norwegian experts proposed to drop the two different
categories and to formulate a single law for the two kinds of armed conflict.
This solution did not, as is well known, succeed.®®

ICRC made a draft proposal in 1972, intended to make the whole body of
the GC applicable to non-international armed conflicts involving foreign
intervention and members of organised liberation movements. This also
included a suggestion to provide for POW treatment for combatants. The
governments’ experts objected that such a provision would encourage
insurgents to seek foreign assistance to improve their legal status.”

AP | extends the scope of the GC with the inclusion of national wars of
liberation. The scope of this notion will not be addressed here. Several
authors have elaborated on this issue. Most writers seem to agree that only a
limited number of situations would qualify as wars of national liberation.
There is no absolute identity between the right to self-determination
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contained in FRD and the status as a national liberation movement
according to Provost.”” Kwakwa is more generous in his understanding of
the concept. It would appear that prima facie internal conflicts that are not to
be characterised as wars of national liberation should not be classified as
international armed conflicts, according to the signatory States to AP I. Of
course, some States preferred an even broader extension but an agreement
with that content could not be reached. The AP | would then speak against a
definition of international armed conflicts including State-like entities,
unless they are characterised as wars of national liberation.

Parties to the GC that have not ratified the AP | are not bound by this
amendment it would seem. However, the AP | could serve as a mean of
interpretation when determining the scope of application. In order for the
AP | to be considered as a subsequent agreement referred to in Art. 31 (3)
(@) or as subsequent practice establishing an agreement in Art. 31 (3) (b)
VCTL, all the parties to the GC must have accepted the agreement or
practice.® Even if not all the parties to the GC have ratified the AP 1, it
could be a part of the context since not all parties must take an active part in
the agreement. A difference between the paragraphs lies in the fact that art
31(3) (a) requires a will to be legally bound by the agreement, a condition
that is lacking in art. 31(3) (b).

Israel, having consistently and vigorouslgl opposed the inclusion of art. 1 (4)
was the only State that voted against it.” Thus, at the adoption of the AP |
all the State parties to the GC did not agree that wars of national liberation
fall under the scope of the GC. On the other hand Israel maintains that it
observes the GC de facto in the occupied territories, although not directly
applicable.’® It appears as if Israel does not have the will to be legally
bound by the application of GC in wars of national liberation. State practice
according to 31 (3) (b) does not require opinio juris nor a will to be legally
bound of the State. It is sufficient that the practice is in conformity with the
alleged agreement. On several occasions Israel has been condemned for
breaches against IHL™™ which would indicate that a state practice of de
facto applying the provisions in the GC does not exists. But one could also
argue that as long as lIsrael argues that their acts are not violating the
provisions of the GC their state practice is in fact establishing a subsequent
agreement with all the other parties to the GC, which did not express any
opposition against the inclusion of wars of national liberation in art. 1 (4) of
AP 1. Israel’s Supreme Court has on several occasions assumed that GC is
applicable in its judgements, although not having granted POW status to
Palestinians.'% Israel and Palestine would then be bound by the GC as a
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matter of treaty law, although not as customary international law, since the
persistent objector rule would then prevail.

One way to conclude that the GC and its provisions concerning occupation
bind Israel by art. 2 8 2 would be to argue that the original conflict was
between three parties to the GC; Israel, Jordan and Egypt. The provisions
concerning the law of occupation would then apply to the territories.
However, it is not likely that Palestine is a party to that original conflict,
since the link between the Palestinian authority and Jordan is not of such
character, the other provisions would then not be applicable according to
this reasoning.

The threshold in AP 1l seems to be very close to the threshold in the GC.
The application of this protocol in fact requires that the belligerent parties
possesses all the characteristics of a State, namely an organised armed group
who exercises military control over a part of the territory of a State.’®® This
indicates that the parties to AP Il did not consider that armed conflicts
between State-like entities should be governed by the GC; rather they would
fall under a separate regime. It should be noted that a relatively small
number of States have actually ratified this Protocol and it can not be said to
establish an agreement between the parties.

The inclusion of wars of national liberation confirms that the dichotomy
between internal and international armed conflicts is not clear cut and that
international armed conflict is not a synonym for inter-State warfare.’**. To
summarise, the wars of national liberation, as defined in AP | art. 1 (4)
would constitute an international armed conflict for all parties to the GC.
Otherwise, the Diplomatic Conferences can not be invoked in favour of a
broad interpretation of what constitutes an international armed conflict.

3.2.2.2 UN Resolutions

This section attempts to find out whether UN resolutions have considered
prima facie internal conflicts as being international ones. These documents
are representing state practice concerning the interpretation of the GC.
General Assembly (GA) resolutions, requiring two-thirds majority of the
Member States'® express the views of the majority of the parties to the GC.
They do not however suffice themselves to establish an agreement between
all the parties.’® The resolutions emanating from the UN Human Rights
Commission (HR Commission) reveals the views of a substantial number of
States. Finally the practice of the Security Council (SC) is also of relevance.
Although only expressing the view of the majority of the 15 member States,
tacit agreement by other States could render these resolutions relevant as
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subsequent state practice. | will therefore examine whether prima facie
internal armed conflicts have been characterised as international in these
resolutions.

The most debated case would probably be the situation in the former
Yugoslavia. Authors disagree on whether the SC treated the conflict in
former Yugoslavia as an international armed conflict or not. Gray finds that
the SC characterised the conflict in former Yugoslavia as an internal conflict
and constituting a threat to international peace and security in 1991.%
When the fighting spread to Bosnia and Herzegovina in 1992 the SC still
referred to the conflict as a threat to international peace and security.'®
Although Bosnia and Herzegovina repeatedly wrote to the SC claiming that
it was the victim of aggression, the SC did not use this term, which would
have indicated that they considered the conflict to be international in
character.'® Gray considers that the GA comes a bit closer to determining
an inter-State conflict, since it went further in accusing Yugoslavia of
aggressive acts and in saying that the Bosnian Serbs were surrogates of
Yugoslavia.**

SC Resolution 819 condemned the Bosnian Serbs for violation of IHL and
demanded that Yugoslavia immediately should cease the supply of military
arms, equipment and services to the Bosnian Serb paramilitary groups in
Bosnia and Herzegovina. However, it did not expressly hold Yugoslavia
responsible for all the actions of the Bosnian Serbs or assert direct
intervention by it. Subsequent resolutions followed this shift of focus from
Yugoslavia to the Bosnian Serbs. After the announced end of co-operation
with the Bosnian Serbs made by Yugoslavia in 1994 the SC imposed
sanctions directly on the Bosnian Serbs.** In the view of Gray, the language
of the SC resolutions reflects an internal conflict, since they avoided any
direct accusation of aggression or of armed attack. Its allegations are instead
of intervention."? This conclusion does not seem totally convincing. The
notions of armed attack or aggression are not intrinsically linked to the
concept of international armed conflict. On the other hand intervention
would constitute an international armed conflict according to the Tadic
Appeal Chamber. (See chapter 3.1.1)

Greenwood, on the other hand, concludes that the SC considered that there
was an international armed conflict taking place in former Yugoslavia. It
referred to provisions in the GC applicable to international conflicts. One
could also argue that it treated the region as containing several conflicts,
both international and non-international. If interpreting resolution 827,
adopting the ICTY Statute, as establishing jurisdiction over both types of
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armed conflicts, this would form a strong argument.*** Greenwood argues
persuasively for this interpretation. The United States had put on the record
its interpretation of art. 3 of the ICTY Statute in its statement to the SC. In
this statement it was said that “the laws of war” referred to in article 3
includes common art. 3 of the GC and the AP | and Il. This interpretation
was not challenged by any other State. Therefore one can conclude that the
Statute confers jurisdiction for breaches of the law in internal conflicts as
well, which would have been meaningless if the Security Council had
determined that all of the conflicts in the former Yugoslavia were of an
international character.*

In conclusion, there is no clear evidence in the resolutions regarding the
situation in former Yugoslavia indicating that the SC considered the conflict
to be international when there were not two or more recognised States
taking part in the hostilities. In fact, the SC makes no reference to IHL in the
resolutions adopted before May 1992, when it recommended that Bosnia
and Herzegovina should be a member of the UN. On the other hand,
subsequent SC resolutions concerning former Yugoslavia repeatedly
referred to the grave breaches provisions of the GC although it did not state
that the conflict was international.

In the armed conflict between France and Algeria the GA did on several
occasions call on all the parties to give status as political prisoners to the
insurgents.® The GA also called upon the Governments of Portugal**® and
the UK™' to ensure the application of GC Il in the conflict in Southern
Rhodesia. In the case of national wars of liberation, the practice is clear,
explicit reference has been made to the provisions in the GC, although AP |
had not been drafted at the time.

In relation to El Salvador'’®, the GA referred to the applicable rules of
international law, such as common art. 3. Concerning Sudan'®, the GA
called upon the parties to fully respect the applicable provisions of IHL,
including common art. 3 and the additional protocols. Similarly, the
Government of Myanmar was called upon to fully respect the obligations
under GC, in particular common art. 3.° Concerning the situation in Sudan
the HR Commission called upon the parties to respect fully the applicable
provisions of IHL, including common art. 3.*** Concerning the situation in
the DR Congo the violations of IHL i the territory of was also addressed.
The HR Commission urged the parties to respect, as applicable to them,

13 Greenwood: 271, SC Res. 764, 771, 780, 787

114 Greenwood: 267-271, the HR Commission has also adressed the situation i Yugoslavia,
it reaffirmed the individual responsibility of IHL and denounced inter alia unlawful attacks
and the use of military force against civilians in E/CN.4/RES/1994/72.

15 GA res. 1650, (1961)

116 GA res. 2395 para. 12, 2795

17 GA res. 2508 para. 11

18 GA res. 36/155 Dec. 1981

19 GA res. 47/142 Dec. 1992

120 GA res. 47/144 Dec. 1992

121 res. E/CN.4/RES/1998/67

31



IHL.'**> SC resolution 955 establishing the ICTR Statute only provides for
jurisdiction of common art. 3 of the GC. It does not mention grave breaches
or other violations of the laws or customs of war. SC resolution 1216 calls
upon the parties to the conflict in Guinea-Bissau to respect the relevant
provisions of IHL.

These resolutions mentioned above do not provide any argument for a
generous interpretation of the definition of an international armed conflict.
The references to violations of “the relevant provisions of” or “the
applicable provisions of IHL” indicate that not all provisions of the GC are
applicable. Since all provisions are applicable in international armed conflict
(as customary law or treaty law) the drafters did not deem the conflict to be
international, but rather non-international. A call for the compliance with the
applicable rules of IHL, without specifying the nature of these rules or the
character of the conflict could not be interpreted as classifying the conflict
as international. Some resolutions explicitly refer to common art. 3 in
particular. In these cases it seems clear that the conflict was considered as a
non-international one.

In resolution 794, on the situation in Somalia, the SC spoke of violations of
IHL, including attacks on non-combatants and relief and medical personnel.
It also held that perpetrators will be held individually responsible.* In
resolution 1193 concerning the situation in Afghanistan the SC reaffirmed
that all parties are bound to comply with IHL, in particular the GC and the
commission of grave breaches will invoke individual responsibility."* In a
GA resolution*® concerning the human rights situation in the Democratic
Republic of Congo, reference was made to the violation of IHL. The GA
here also welcomed the release of POW and spoke of grave breaches of
IHL.

As is shown above, not all references to IHL is made in general terms.
Interestingly some resolutions, condemning violations of IHL, are using the
terminology linked with the law of international armed conflicts of the GC
when referring to situations of prima facie internal conflicts. GA resolution
57/233 referred to grave breaches and to POW, concepts that do not,
according to most authors, exist in the vocabulary of internal armed
conflicts. The mentioning of non-combatants in SC resolution 794 would
also indicate that the conflict was considered to be international, since the
notion of combatants is not featured in common art. 3.

Other resolutions are giving a plain reference to violations of IHL, without
speaking about the relevant or applicable provisions. SC resolution 1479 is
devoted to the situation in Cote d’lvoire, and it emphasis the need to bring
into justice those responsible for violations of IHL. Concerning the situation
in Angola, the SC condemned attacks on UN personnel by UNITA as a
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violation of IHL.*?® The condemnation of attacks on UN personnel was once

again stated in resolution 912, where the SC called on all concerned to fully
respect IHL. Concerning the situation in Liberia, the SC called on all parties
to the conflict to respect the provisions of IHL.*?” The hostilities taken place
in Georgia was also addressed™® and the SC reaffirmed the need for the
parties to comply with IHL. Concerning the human rights situation in
Sudan,’® the GA urged all the parties to fully respect IHL, in particular to
protect the civilians. In relation to the conflict in Uganda™® the HR
Commission referred to the obligation to respect IHL in accordance with the
GC and its additional protocols.

In these resolutions it seems difficult to conclude what character the States
considered the conflict to possess. Why did they not specify that only part of
the IHL would be applicable to the conflict if they considered it to be non-
international? This has, as has been shown earlier, been the case in other
situations. The most probable answer might be that States did not want to
classify the conflict. Sufficient information about the type of conflict may
not have been available and political considerations could have caused
States to refrain from characterising the situation.

Even if there are cases of prima facie internal armed conflicts where the law
of international armed conflict has been referred to, it is difficult to find a
coherent set of prerequisites that has been relied on. There does not seem to
be any criteria, used in the resolutions, for classifying prima facie internal
armed conflicts as international ones. It is also difficult to tell whether the
international forum considered that the conflict was international in its
character or if they considered that the GC reflected the law of non-
international armed conflicts. This question will be dealt with in section 4.

3.2.3 Foreign Intervention directed against governmental
forces

This section more specifically looks into the situation considered in the
ICTY, namely when there is a foreign intervention. Thus, the question is
under what circumstances state practice tend to treat these situations as
international armed conflicts. The object and purpose of GC do not give
much guidance concerning the possibility of a foreign intervention
rendering a conflict international, other than the fact that they are intended
to provide for a protection for civilians as wide as possible. UN resolutions
have not made any explicit statement concerning the possibility of foreign
intervention rendering a conflict international. The most interesting and
comprehensive material concerning this question is the decisions of the ad
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hoc Chambers. There is however some subsequent state practice that can
shed light on the issue.

In the Genocide case, Bosnia and Herzegovina argued that Yugoslavia had
used force against them in violation of the UN Charter art. 2 and art. 33 (1)
and that it had armed, equipped, financed, supplied and otherwise
encouraged, supported, aided and directed military and paramilitary actions
by means of its agents and surrogates. Yugoslavia argued that there was not
an inter-State conflict but a civil war and that it did not support any side
military. The court did not pronounce on the issue of the nature of the
conflict. However, judge Kreca in his dissenting opinion argued for a mixed
character of the conflict. He concluded that after the proclamation of
sovereignty and independence of Bosnia and Herzegovina the civil war
became an international armed conflict.**!

The Commission of Experts, established by the Security Council in
Resolution 780, concluded that the character and complexity of the armed
conflicts in the Balkans as well as the number of agreements that the parties
have concluded concerning humanitarian issues, justify an approach
whereby it applies the law applicable in international armed conflicts to the
entirety of the armed conflicts in the territory of the former Yugoslavia.'*
Meron also considered the conflict in former Yugoslavia as being a single
international armed conflict.**

Inter-American Commission in Coard v. US regarded the US intervention of
Grenade as an international armed conflict since the parties themselves had
deemed it to be of such a character.’® It seems inappropriate to leave it up
to the parties to characterise the conflict, even if the Commission probably
would have come to the same conclusion.

In the case of Nicola Jorgic*®, a German Court found that the conflict in
former Yugoslavia was international because the Federal Republic of
Yugoslavia financed, organised and equipped the Bosnian Serb Army.
According to the Court, there existed a close personal, organisational and
logistical interconnection which led to this classification.

In the case of Grabez"*® the defendant was accused of war crimes committed
in former Yugoslavia. The Tribunal qualified the conflict in October 1991
as an international one since the Slovenia and Croatia had become
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independent States. The Court held that the conflict must be approached in a
comprehensive manner and classified it as international.

In Cambodia, the Khmer Rouge regime committed atrocities against its
population. Fighting between Vietnam and Cambodia occurred on the
border and in 1979 Vietnamese forces and the Front Uni de salut de
Kampuchea took the city of Phnom Phen. The exiled government of
Cambodia nevertheless considered itself to be the country’s legal
government. Most States of the world also considered the Khmer Rouge
regime to be the valid representative of Cambodia. Gasser considers that in
relation between the Vietnamese forces and the troops of Khmer Rouge, the
law of international armed conflict should apply, as it did during the first
phase of the conflict when the Khmer Rouge regime was not in exile.** The
conclusion would here be that it does not matter whether the government is
actually a de facto government as long as it is the legally recognised
government.

In the case of Cambodia, the new installed government was finally
recognised and this would according to Gasser render the conflict between
Vietnamese forces and the Khmer Rouge internal in its character.**® On the
other hand one could argue that a test of control should be applied and
thereby still classifying the conflict as international. In my view, this seems
to be the better alternative, since the concept of recognition is avoided in
other parts of the IHL.

There are good reasons for arguing that troops acting under a SC mandate
are subjects to and must apply the provisions in the GC. In 1999 Secretary
General issued a bulletin for UN forces and the need to apply IHL.**
Discussions are waging whether all provisions in the GC are applicable or
not. According to Green the law of armed conflict will apply to parties to
the GC and the AP in operations undertaken by the UN.*® On the other
hand, in a criticised judgement a Canadian court martial appeal court held
that the UN forces were not engaged in any armed conflict in Somalia. As
shown earlier the SC in resolution 794 did condemn violations of IHL
implying an armed conflict.***

The GC should, at least, be applicable in conflicts between States. The UN
forces contain armed forces from several States acting under the command
of UN. An interpretation of the scope of the GC does not exclude the
possibility of an authority, not classified as a State to be part to an
international armed conflict. It would therefore seem appropriate to apply
the GC in these situations. For the purpose of this study the question is
rather whether the presence of UN or troops of regional organisation could
render the primary conflict between the government and the insurgents
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international in its character. | find it reasonable that this question should be
determined according the same tests that | have discussed earlier. The
answer will then depend on the relationship and degree of assistance
between the UN troops and the insurgents.

The announced war on terrorism has also brought attention to the concept of
an international armed conflict. Some States have argued that the announced
war on terrorism has such different characteristics that the traditional law of
armed conflicts should not be applicable. The argument is that transnational
violence does not fit the definition of international armed conflict, since it is
not waged among States. Nor does it apply to the law of non-international
armed conflict since it is taking place in a wide geographical area. Instead
this type of armed conflict is regulated by an emerging customary
international law.™*? The better view seems to be that acts of terrorism may
occur in the context of an international armed conflict, non-international
armed conflict or in other disturbances. Terrorism perpetrated by military or
civilian agents of a party to the conflict is a breach of IHL.*** The ICRC
also believes that IHL is applicable when the fight against terrorism
amounts to or involves an armed conflict. It is evident that most of the
activities taken to stop terrorism do not amount to an armed conflict.
Measures such as the freezing of assets, criminal sanctions and extradition
do not involve the use of armed force. It is not clear whether the fight
between States and transnational terror networks as a whole could be
considered as an armed conflict. Acts of terrorism and responses to them
ought to be classified on a case by case basis. Concerning the detainees at
Guantanamo, it seems that States which have expressed their disapproval
have not really characterised the conflict between US and al-Quada. The
urge either to initiate judicial proceedings or to release the detainees applies
to all conflict types. The most accurate approach would be to characterise a
conflict according to the tests discussed above, whether or not the opposing
side is labelled as terrorists or not. In any event it should not be possible to
put IHL in detention along with the detainees with reference to an instant
unilateral custom.

State practice is rather ambiguous in its effort to characterise armed
conflicts. A tendency to adopt a more global approach in determining a
complex conflict could perhaps be invoked. In this approach the conflict is
not separated into different conflicts but treated in its entirety. Nevertheless
the ICTY jurisprudence will probably be a valuable precedence in future
decisions.

12 International Humanitarian Law and the challenges of contemporary armed conflicts:
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3.2.4 Foreign interventions not directed against
governmental forces

The ad hoc Chambers did not elaborate on the situation discussed in this
section. However, there have been some incidents where foreign
interventions have been directed against other targets than those
representing the government. It would therefore be useful to conclude how
these situations could be characterised. The object and purpose of the GC
does not provide much guidance. It is also difficult to draw any conclusions
from UN resolutions in this matter.

The first subgroup under this heading concerns the case where the
intervention is backed by an invitation of the government. A Foreign State
supporting the government in their armed conflict with an opposing military
group would not render the conflict international it would appear.'*
Traditionally the relationship between the insurgents and a foreign State that
has been invited by the established government to help it in its fighting
against the insurgents has been deemed to be regulated only by the rules of
non-international armed conflict.**> However, history shows that sometimes
a foreign State deposes an established government and installs a puppet
leader to invite military intervention to suppress a pre-existing civil war, for
example as was the case with the Soviet intervention in Afghanistan in
1979.1% The Afghan Government never made an affirmative public
statement on the legal character of the conflict between itself and the
insurgents and the GA resolutions spoke only about a foreign armed
intervention in Afghanistan without clarifying the character of the
conflict.**’

Concerning the conflict between the insurgents and the intervening State,
Gasser argues that the armed forces of Soviet should at least respect
common art. 3 if and when it is engaged in military operations against
insurgents.’*®  According to Kwakwa the war in Afghanistan was
international since there was a foreign occupation. It makes no difference
that the foreign forces where invited by the Afghan government,
additionally; the mujaheddin would also have qualified as a national
liberation movement. This view is also presented by Roberts who argues
that every time the armed forces of a country intervenes and find themselves
face to face with the inhabitants, some or all of the provisions of occupation
are applicable.** Rosas also agrees that Art. 4 A (3) seems to confirm that
the GC are applicable when the occupying power does not recognise the
exiled government but has instituted a puppet regime.* In the view of
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Reisman and Silk, The Afghan conflict was subject to the law of
international conflicts. Where the forces of one State enter the territory of
another State and engage in hostilities with the government of that State and
install a new government the conflict must be considered international even
if there is no armed resistance or if an independent government freely
invites the State the conflict should be considered as international according
toart. 2 § 2.

As far as the relation between the government and the insurgents concerns,
the ICRC sent a message to the insurgents and the government of
Afghanistan, where it referred to common art. 3 and thus considered the
conflict between them to be non-international. Gasser also argues that the
relations between Afghan Government and the insurgents were subject to
common art. 3.°% Neither Kwakwa nor Rosas discusses this situation.

Another similar situation would be when a foreign State is attacking non-
governmental targets without the consent of the government, as was the case
in 1982 when Israel attacked refugee camps Sabra and Chatila in
Lebanon.'*® My suggestion is that if the government retroactively approved
the attack, this should not be treated differently from the situation discussed
in the above section. If such an attack is condemned by the government, on
whose territory the attack occurred, it would seem even more adequate to
apply the IHL regulating international armed conflict.

Of course, it is not easy to establish whether a regime has actually been
installed, or if the invitation is genuine. Therefore, it would be preferable to
regard the relation between the foreign troops and the insurgents as an
international armed conflict in all circumstances. The relation between the
governmental troops and the insurgent, | suggest, will depend on a control
test, establishing the link between the intervening State and the government.
This type of argument is also advocated for by Reisman, he argues that
where outside forces are in effective control of the conflict and have
incorporated local forces into their own operations, the conflict between the
insurgents and its government has been internationalised.’* It is also
important to separate the two legal regimes ius in bello and ius ad bellum, it
would be unfortunate if the legality of the attack or intervention itself would
affect the law applicable in the armed conflict.

The situation of two States intervening in an internal armed conflict in
support of opposing sides, either taking part in the direct hostilities or
providing any other form of support, should preferably be dealt with
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according to the same reasoning.” A test of control would reveal whether

the conflict is international or not.

3.3 Concluding remarks

In this section a humble attempt to summarise the conclusion reached in
chapter 3 is made. Initially, it could be said that the concept of international
armed conflicts is not exclusively applicable to inter-State wars, although
only a few other entities could be a party to an international armed conflict.

In this chapter I have also discussed and criticised the classification of an
armed conflict in the ICTY decisions. The approach that looks to be the
most frequent, elaborated on in the Tadic Appeal Chamber is neither crystal
clear nor necessarily the most accurate one. More importantly, for the
purpose of this study, compared to other models, the overall test is not
particularly generous when it comes to classifying prima facie internal
conflicts as international. The Tadic case cannot be said to contribute to the
vividly advocated rapprochement of the legal regimes in its classification of
an armed conflict to any great extent. Prima facie internal conflicts stands a
lesser chance in being classified as international when applying the overall
test than other tests, such as proposed by judge Shahabudden and Rodrigues.
State practice is rather ambiguous in its approach to internationalisation of
the conflict by foreign intervention, this possibility seems to have been
neglected in many cases. The global approach, in which a complex set of
conflicts is treated as a single international conflict is indeed simple and at a
first glance rather appealing. But the legal division of different conflict types
calls for a more comprehensive and adequate treatment. A test of control
appears to be the solution.

The test of control applied in the Tadic Appeal Chamber is indeed more
likely to find a conflict international than the approach of the ICJ in the
Nicaragua case, where the Court did not consider the possibility of foreign
intervention, military or not, to render the conflict between the insurgents
and the government international. It should be interesting to see whether the
Court will apply the judgements of the ICTY or not. Sassoli and Olson find
it most probable that the I1CJ will continue to apply its own reasoning.**®

In order to achieve a uniform application of the GC, the test used for
rendering prima facie internal armed conflicts international must be applied
regardless of the characterisation by the parties to the conflict. The legality
of the intervention should not be decisive as to the character of the conflict.

155 This was the case in the civil war in Yemen from 1962 to 1970, when the republican
forces were supported by Egypt and the royalist forces supported by Saudiarabia. Rosas:
156-157

1% sass0li, Olson: 740

39



4 Extending the law of non-
International armed conflicts

The aim of this section is not to provide a detailed list of the content of
common art. 3. Rather it is to find out whether there exists a fusion of the
substantive law applicable to the two legal frameworks.

In this chapter the concept of grave breaches will play a crucial role. | deem
it necessary to give a few remarks on the subject here. Grave breaches™ is a
technical term used in the GC and the AP 1. It only refers to certain serious
war crimes. Thus, not all violations of the GC qualify as grave breaches.
These violations are committed wilfully against the different groups of
protected people or against certain property. The AP | has extended the
concept to certain acts forming part of the conduct of hostilities and make a
reference to wilful omissions. The grave breaches system gives States the
right to try persons which are non-nationals and to exert jurisdiction over
crimes committed outside there territory. If the State does not bring the
person before their own court, there is a duty to extradite the suspect for trial
elsewhere.’®® The GC also refers to all acts contrary to the provisions other
than grave breaches. States have an obligation to take measures necessary
for the suppression of these acts, but the Conventions do not attach a similar
jurisdictional provision to these other breaches of the Conventions. The AP

157 Article 129 G.C. 11

The High Contracting Parties undertake to enact any legislation necessary to provide
effective penal sanctions for persons committing, or ordering to be committed, any of the
grave breaches of the present Convention defined in the following Article.

Each High Contracting Party shall be under the obligation to search for persons alleged to
have committed, or to have ordered to be committed, such grave breaches, and shall bring
such persons, regardless of their nationality, before its own courts. It may also, if it prefers,
and in accordance with the provisions of its own legislation, hand such persons over for
trial to another High Contracting Party concerned, provided such High Contracting Party
has made out a prima facie case.

Each High Contracting Party shall take measures necessary for the suppression of all acts
contrary to the provisions of the present Convention other than the grave breaches defined
in the following Article.

In all circumstances, the accused persons shall benefit by safeguards of proper trial and
defence, which shall not be less favourable than those provided by Article 105 and those

following of the present Convention.

Article 130 GC. 1l

Grave breaches to which the preceding Article relates shall be those involving any of the
following acts, if committed against persons or property protected by the Convention:
wilful killing, torture or inhuman treatment, including biological experiments, wilfully
causing great suffering or serious injury to body or health, compelling a prisoner of war to
serve in the forces of the hostile Power, or wilfully depriving a prisoner of war of the rights
of fair and regular trial prescribed in this Convention.

1%8 Bpelaert 2: 69-71
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1 introduced a new concept, serious violations of the GC and the AP 1, but
the status of this class remains uncertain.'®

4.1 Practice of the ad hoc Chambers

4.1.1 The Tadic case

Tadic was accused of rape, unlawful killing, and cruel treatment. The
indictment charged the defendant in respect of each of these crimes under
Art. 2, 3 and 5 of the ICTY Statute. Art. 2 is titled “grave breaches of the
Geneva Conventions of 1949”1%° while Art. 3 is titled “violations of the laws
or customs of war”.*®* Art. 5 deals with crimes against humanity. The Trial
chamber® held that the existence of an international armed conflict was not
a requirement for the exercise of jurisdiction under Art. 2, 3 and 5. The

19 Boelaert 2: 72-73
160 , ..
Article 2
Grave breaches of the Geneva Conventions of 1949
The International Tribunal shall have the power to prosecute persons committing or
ordering to be committed grave breaches of the Geneva Conventions of 12 August 1949,
namely the following acts against persons or property protected under the provisions of the
relevant Geneva Convention:
(@) wilful killing;
(b) torture or inhuman treatment, including biological experiments;
(c) wilfully causing great suffering or serious injury to body or health;
(d) extensive destruction and appropriation of property, not justified by military
necessity and carried out unlawfully and wantonly;
(e) compelling a prisoner of war or a civilian to serve in the forces of a hostile
power;
(f) wilfully depriving a prisoner of war or a civilian of the rights of fair and regular
trial;
(9) unlawful deportation or transfer or unlawful confinement of a civilian;
(h) taking civilians as hostages.

181 Article 3

Violations of the laws or customs of war

The International Tribunal shall have the power to prosecute persons violating the laws or
customs of war. Such violations shall include, but not be limited to:

(a) employment of poisonous weapons or other weapons calculated to cause
unnecessary suffering;

(b) wanton destruction of cities, towns or villages, or devastation not justified by
military necessity;

(c) attack, or bombardment, by whatever means, of undefended towns, villages,
dwellings, or buildings;

(d) seizure of, destruction or wilful damage done to institutions dedicated to
religion, charity and education, the arts and sciences, historic monuments and
works of art and science;

(e) plunder of public or private property.

182 The Prosecutor v. Tadic, Trial Chamber, Decision of the Defense Motion on
Jurisdiction, case no. IT-94-1-T, 10 August 1995.
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Chamber argued that despite its reference to grave breaches of the Geneva
Conventions, the Statute did not restrict the Tribunal to applying these
provisions of the Conventions. Instead it enabled the Tribunal to treat those
provisions as declaratory of customary law and thereby to try persons
committing the acts listed in the grave breaches provisions in an internal
confllécg:t as well, even though those provisions would not apply as treaty
law.

The Appeal Chamber'® rejected this approach concerning art. 2. The
Chamber considered that the concept of grave breaches under the
Conventions was inseparable from the concept of protected persons and
property and that neither concept featured in common art. 3 in the GC,
applicable to non-international armed conflicts.®® On the other hand the
Appeal Chamber agreed with the Trial Chamber in its view that violations
of war and customs of war under art. 3 of the Statute also included
violations of IHL applicable in internal armed conflicts. The headings of
these articles seem to refer to the distinction between Geneva law (art.2) and
Hague law (art.3) but this interpretation was rejected by the Chamber. The
Chamber held that the terms violations of the laws and customs of war
covered both Geneva and Hague rules. In particular art. 3 was held to cover;
(1) violations of the Hague law on international conflicts; (ii) infringements
of provisions of the GC other than those classified as grave breaches; (iii)
violations of common art.3 and other customary rules on internal conflicts;
(iv) violations of agreements binding upon the parties to the conflict.**®

The Chamber went on to discuss the customary international law governing
internal armed conflicts relating to the conduct of hostilities, which falls
outside the scope of this thesis. However it is of importance that the
Chamber noted that the law applicable in internal armed conflicts is more
limited than the law applicable in international armed conflict in two ways.
Firstly, only a number of rules and principles governing international armed
conflicts have gradually been extended to apply to internal conflicts.
Secondly, this extension has not taken place in form of a full and
mechanical transplant of those rules to internal conflicts; rather the general
essence of those rules, and not the detailed regulation they may contain, has
become applicable to internal conflicts.®’

The Chamber also considered the personal scope of common art. 3. The
protected persons was said to include at least all of those protected by the
grave breaches regime; POW, civilians, sick, wounded and shipwrecked.*®®

163 ibid. Para. 46-52, see also Greenwood: 265-268
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Due to the Appeal Chambers interpretation of the phrase “violations of the
laws or customs of war” the charges of war crimes has shifted greatly from
art. 2 to art. 3 of the Statute. Many of these cases have contributed to the
expansion of the body of Geneva law applicable to all armed conflicts, using
common art. 3 as the main vehicle. If the prosecution wishes to bring
charges under art. 2 it has the burden of proving (i) that there was an
international armed conflict and (ii) that the crimes were directed against
persons or property protected under the provisions of the GC On the other
hand art. 3 only requires the prosecution to prove that there is an armed
conflict, no matter whether it is international or internal. Neither does art. 3
requires that the prosecution should prove that the violation was committed
against a protected person. The prosecution has then decided to drop the
grave breaches charges in certain cases and has laid war crimes charges
under art. 3 instead of under art. 2. The Tadic decision has thereby
encouraged the prosecution to bring charges under art. 3, which incorporates
common art. 3, as an alternative for charges under art. 2. for similar conduct.
Therefore, there is now a body of jurisprudence of the ICTY on the common
core of Geneva-type substantive law applicable to all armed conflicts.'®°

Judge Abi-Saab presented a dissenting opinion*”® where he spoke in favour
of applying the grave breaches to non-international armed conflicts. Art. 85
(5) of AP I classifies grave breaches as war crimes, a term traditionally
reserved to the violations of the Hague law. The drafters of the ICTY Statute
chose to treat Geneva law and Hague law separately. According to Abi-Saab
the recent developments calls for two conclusions. (i) A growing practice
and opinio juris of States and international organisation has established the
principle of personal criminal responsibility for the acts figuring in the grave
breaches articles as well as for other serious violations of IHL, even when
they are committed in the course of an internal armed conflict. (ii) In much
of this practice and opinio juris, the former acts are expressly designated as
grave breaches. It can be said that this new normative substance has led to a
new interpretation of the GC as a result of the subsequent practice and
opinio juris of States. He then concludes that this interpretation also
coincides with the understanding of the parties to the conflict since they
concluded an agreement under common art. 3 where they recognised the
applicability of the regime of grave breaches in their ongoing conflict,
which they had already classified as internal.

This last remark is not, as Abi-Saab claims, supporting his view. On the
other hand, the parties to the conflict could not have considered that the
grave breaches regime belonged to the law of internal armed conflict. If they
did, why should they have deemed it necessary to conclude a special
agreement rendering it applicable?

159 Boelaert 1: 637

170 Separate and Dissenting Opinion by judge Abi-Saab, The Prosecutor v. Dusko Tadic,
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4.1.2 Subsequent practice of the Chambers

Subsequent decisions of the ICTY have confirmed the decision of the Tadic
Appeal Chamber, that art. 2 of the ICTY Statute is not applicable to internal
armed conflicts. An exception to this practice is the Delalic Trial
Chamber'™, which agreed with Judge Abi-Saab. The Chamber was of the
view that the possibility of customary international law has developed the
provisions of the GC to constitute an extension of the grave breaches system
to internal armed conflicts should be recognised.’’> On the other hand a
clear practice of the decisions shows that the substantive content of the
crimes under art. 2 and art. 3 of the Statute are fairly similar.

In the Delalic case'™®, detainees were Bosnian Serbs who were in the hands
of Bosnian Croats and Muslims and confined in a prison facility, all parties
were nationals of Bosnia and Herzegovina.'™ In the GC the term wilful
Killing is used in the provisions on grave breaches, while the concept or
murder is used in common art. 3. The Trial Chamber held that the essence
of the offences wilful killing and murder in the ICTY Statute derives from
their ordinary meaning in the context of the GC. There can be no line drawn
between these two crimes which affect their content.!” The Chamber noted
that the primary purpose of common art. 3 is to extend the elementary
considerations of humanity to internal conflicts. In the spirit of equality
there can be no reason for attach meaning to difference of terminology
utilised in common art. 3 and the articles referring to grave breaches of the
GC.'" Further, the offences torture and cruel treatment were discussed. The
Chamber held that the characteristics of the offence of torture under
common article 3 and under the grave breaches provisions of the Geneva
Conventions do not differ. The Chamber also held that the offence of cruel
treatment under common article 3 carries the same meaning as inhuman
treatment in the context of the grave breaches provisions.!”” The Chamber
confirmed that rape and other forms of sexual assault are expressly
prohibited under IHL.1"

The Trial Chamber in the Blaskic case’™ discussed the notion of violence to
life and person, which appears in common art. 3(1) (a) and encompasses in
particular murder, mutilation, cruel treatment and torture. The Chamber held

!"! Delalic and others. "Celebici", Trial Chamber II, 16 November 1998, 1T-96-21

"2 ibid. Para. 202

'3 Delalic and others. "Celebici", Trial Chamber II, 16 November 1998, 1T-96-21
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78 ibid para. 476, AP Il prohibits rape, enforced prostitution and any form of indecent
assault in Art 4 (2) and an implicit prohibition is found in art. 4(1) which states that all
persons are entitled to respect for their person and honour.

19 prosecutor v. Blaskic "Lasva Valley", Trial Chamber 3 March 2000 1T-95-14

44



that the offence should be linked with the crimes wilful Kkilling, inhuman
treatment and causing serious injury to body appearing in Art. 2 of the
ICTY Statute and regulating international armed conflicts.*®® The taking of
hostages is prohibited in common art. 3(b) The Chamber referred to the GC
Commentaries which states that the term "hostage” must be understood in
the broadest sense. It then concludes that the definition of hostages must be
understood as being similar to that of civilians taken as hostages within the
meaning of grave breaches under Avrticle 2 of the Statute.'®

The Trial Chamber in the Kordic and Cerkez judgement®® repeated that the

crime of murder as provided for in common art. 3 and in art. 5 of the Statute
require the same actus reus and mens rea, and referred to the Delalic case by
stating that there can be no line drawn between wilful killing and murder
which affects their content. The only difference between them is that murder
need not have been directed against a protected person but against a person
taking no active part in the hostilities.*** When discussing the content of the
prohibition on taking of hostages the Chamber referred to the Blaskic case
and considered that in the context of an international armed conflict, the
elements of the offence of taking of hostages under Article 3 of the Statute
are essentially the same as those of the offence of taking civilians as hostage
as described by Article 2 (h). **

The Furundzija Trial Chamber also discussed the offence of rape and
pointed out that international criminal rules not only punish rape but also
other forms of sexual assault. The Chamber also held that these norms are
applicable in any armed conflict.'®®

The Trial Chamber in the Akayesu case also confirmed that there is no
difference between the terms murder and wilful killing.*®

4.1.3 Comments

The jurisprudence of the ICTY shows that war crimes charges based on
grave breaches of the GC have a counterpart in war crimes charges based on
common art. 3.®" Green is also of the view that ICTY appears to have
treated both international and non-international armed conflicts as subject to
the same law but do not elaborate further in this particular issue.*®
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The Tadic Trial Chamber never expressed a view that the grave breaches
regime applies to internal conflict as treaty law, only that it does as
customary international law. However, to me it seems likely that if there is
sufficient state practice to form customary international law with this
content, this state practice would also be sufficient as a mean of interpreting
GC in this way.

Some authors have argued that the Tadic Appeal Chamber is actually saying
that the Hague law and all the provisions in the GC, except those whose
violation is considered as grave breaches, are applicable in non-international
armed conflicts.*® Meron concludes that in suggesting that art. 3 of the
ICTY Statute includes all serious violations of IHL except grave breaches,
the Tribunal considers that the Hague law and all the principles, other than
the grave breaches, are applicable to both international and non-international
armed conflicts. He also finds it surprising that the Tribunal did not consider
whether grave breaches of the GC as customary international law could fit
into art. 3 of the ICTY Statute.’® A separate opinion of Judge Li also agrees
with this interpretation. This is clear in paragraph 10 where she disagrees
with the decision of the Appeal Chamber to assert that there has been a
development of customary international law to such an extent that all the
various violations of the laws or customs of war as enumerated in art. 3 of
the ICTY Statute are liable to be prosecuted and punished even if they are
committed in an internal armed conflict.'*

| would say that this interpretation is at variance with other findings of the
decision. The Appeal Chamber'* is holding that only a number of rules and
principles governing international armed conflict have gradually been
extended to apply to internal armed conflicts.

The Delalic judgement indicates that the umbrella charge of inhuman
treatment of the grave breaches provisions of the GC carries the same
meaning as the charge of cruel treatment under common art. 3. Further, the
Blaskic Trial Chamber held that inhuman or cruel treatment constitutes
umbrella charges that cover other offences such as torture and wilfully
causing great suffering. The Trial Chambers of Aleksovski and Blaskic have
confirmed this construction of inhuman and cruel treatment.'**

When it comes to the offence of torture, the Delalic and Furundzija cases
confirm that the characteristics of the offence under common art. 3 and
under the grave breaches provisions do not differ.’** The taking of hostages
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has been held to have the same characteristics in both international and non-
international armed conflicts.

The jurisprudence of the ICTY also indicates that it makes no difference for
sentencing purposes whether a particular crime was committed in internal or
international armed conflict. This can be illustrated by the Appeal Chambers
decision in the Aleksovski case. The prosecution had charged the defendant
both under art. 2 and art. 3 for the same set of allegations and the Trial
Chamber found that the prosecutor could not prove the existence of an
international armed conflict. Even though the Appeals Chamber found that
the Trial Chamber had not applied the right test for the evaluation of the art.
2 charges, they declined to re-examine these allegation on the ground that
the defendant was not going to receive any higher sentence if he were to be
found guilty on grave breaches charges as well as the charges under art. 3 of
the ICTY Statute.™®

4.2 Interpretation of the Geneva Conventions

In this section I intend to interpret art. 3 in accordance with the Vienna
Convention on the law of treaties. As in chapter 3.2, the object and purpose
of the GC as well as subsequent State practice is in focus. A point of
departure in this exercise is the assumption that certain rules of the law of
international armed conflict have to be applied in non-international armed
conflict to fill gaps in the provisions applicable to it. For instance, rules
relating to the conduct of hostilities are lacking to a great extent in the
provisions in common art. 3. To clarify the content of the provisions in
common art. 3, analogies with the provisions applicable to international
armed conflict can be made. The question is then whether there is a
tendency to disregard the traditional dichotomy between international and
non-international armed conflict. To what extent can one apply the same law
in international and non-international armed conflict?

Greenwood notes that in considering whether an individual may be
penalised for acts committed in an armed conflict, it is necessary to examine
three distinct questions (1) were those acts in violation of the rules of
applicable to that category of substance? (2) Does international law impose
individual criminal responsibility for those acts; is such a violation a crime
under international law? (3) Who has jurisdiction to try the individual
concerned for such an offence?'®

I will only look into the first of these questions, even though an emerging
similar regime concerning jurisdiction for war crimes in international and
non-international armed conflicts also could serve as evidence of the fusion

19 ibid.: 640
19 Greenwood: 276-277
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of the two legal boxes. There exists a vast academic literature concerning
the question of universal jurisdiction'®” and this topic must be left outside
the scope of this thesis due to space constraints. Instead I will focus on the
provisions relating to the substantive law.

“Common Article 3

In the case of armed conflict not of an international character occurring in the territory of
one of the High Contracting Parties, each party to the conflict shall be bound to apply, as a
minimum, the following provisions:

1. Persons taking no active part in the hostilities, including members of armed forces who
have laid down their arms and those placed hors de combat by sickness, wounds, detention,
or any other cause, shall in all circumstances be treated humanely, without any adverse
distinction founded on race, colour, religion or faith, sex, birth or wealth, or any other
similar criteria.

To this end the following acts are and shall remain prohibited at any time and in any place
whatsoever with respect to the above-mentioned persons:

(a) Violence to life and person, in particular murder of all kinds, mutilation, cruel treatment
and torture

(b) Taking of hostages;

(c) Outrages upon personal dignity, in particular, humiliating and degrading treatment;

(d) The passing of sentences and the carrying out of executions without previous judgment
pronounced by a regularly constituted court affording all the judicial guarantees which are
recognized as indispensable by civilized peoples.

2. The wounded and sick shall be collected and cared for.

An impartial humanitarian body, such as the International Committee of the Red Cross,
may offer its services to the Parties to the conflict.

The Parties to the conflict should further endeavour to bring into force, by means of special
agreements, all or part of the other provisions of the present Convention.

The application of the preceding provisions shall not affect the legal status of the Parties to
the conflict.”

4.2.1 The context and the object and purpose

What it is inhumane in international armed conflict must also be inhumane
in non-international armed conflict is the underlying assumption in this
section. As the GC commentaries notes, common art. 3 is expressing the
common principles that are governing the whole GC.'*® These underlying
principles must be equalled with the object and purpose of the GC. Since the
GC has refined these principles it would seem natural to refer to these
provisions when interpreting the content of the more vague common art. 3.
Abi-Saab holds that the GC is an elaboration of the principles mentioned in
common art. 3 and that an interpretation in good faith of that article would
be to apply the provisions in the GC.'*® Analogies with the law of
international armed conflicts must also be used to fill gaps in common art. 3.
For example, there exists no combatant status in non-international armed
conflicts. Nevertheless, if civilians are to be respected in these conflicts, as
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prescribed in the applicable provision, it must be possible to distinguish
themselves from those who do not fight.*®°

4.2.2 Subsequent State practice

It is usually not clear whether the conflict is international or internal. Not
even the parties to the conflict have always expressed their view concerning
this classification. It is not clear how should one draw conclusions from a
conflict that was classified as internal when it was running, but today would
be considered as international.

Declarations and practice to respect the provisions in the GC could of course
be labelled as discretionary tolerance, a beneficial act not expressing an
opinio juris. However the subsequent state practice in itself constitutes a
relevant part of the context to the GC.

4.2.2.1 The Diplomatic Conference 1974-1977

It is quite clear that at the 1977-74 Conferences, the State parties did not
want to regulate the different types of conflict with a single law, rather they
preferred to rely on two separate legal frameworks.

AP 11, applicable in non-international armed conflict, could be an important
mean to interpret common art. 3. Even if this protocol has not yet received
an impressive number of ratification it might be said to refine the content of
art. 3. According to the ICRC Commentary?®* AP 11 both supplements and
develops common art. 3. Abi-Saab concludes that AP Il can have a
substantial impact in interpreting the material protection provided for in
common art. 3. Especially part 11 “Humane treatment” and Part Il “Sick,
Wounded and Shipwrecked” that elaborate on the general principles
enunciated in art. 3, can be considered as an authoritative interpretation of
the article.?*

Even though AP Il could be said to develop art. 3, bringing it more in
conformity with the law of international armed conflicts, the diplomatic
conferences did not contribute to a fusion of the two regimes.

20 gas50li, Bouvier: 207-208
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4.2.2.2 Subsequent IHL Treaties

A move towards extending treaties on IHL to cover both international and
non-international armed conflicts could be shown in subsequent treaties
concerning IHL. Statements made by single States in the treaty process can
serve as State practice, and the treaty itself can be looked upon as a
multilateral statement.

The 1997 Ottawa Convention on the Prohibition of Anti-Personnel Mines
applies to both types of conflict according to Byron.?®® The same goes for
the 1999 Second Hague Protocol for the Protection of Cultural Property.?*

1980 Inhuman Weapons Convention?® has four protocols and the second of
them was revised in 1996. The final expert meeting suggested that the
Protocol should apply in all circumstances during war and peace;
alternatively it would apply to all parties to the conflict including dissident
armed groups as long as the threshold of internal disturbances was attained.
During the Conference a proposal was made declaring that provisions of the
GC relating to the repression of grave breaches shall apply to breaches and
grave breaches of this Convention during armed conflict. Such a provision
would indicate that the term grave breaches, as used in the GC, is not
exclusively applicable to international armed conflicts. However, the final
text does not feature any express reference to the grave breaches provisions
in the GC.?® The Protocol is definitely a proof of the aim among certain
States to diminish the differences between the two frameworks and finally
in 2001 the Convention and all its protocols was extended to apply to non-
international armed conflicts®”’

Although these treaties appertains to the Hague law, the drafting process and
its outcome reveals a willingness among States to bring the legal boxes for
international and non-international armed conflict in conformity with each
other.

4.2.2.3 The ICC Statute

The recent treaty making process of the ICC Statute deserves some
attention, a vast number of States have been involved in the adoption of the
treaty that concerns the Geneva law.
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The International Criminal Court (ICC) has power to exercise jurisdiction
over persons for the most serious crimes of international concern. These
crimes are listed in art. 5; the crime of genocide, crimes against humanity,
war crimes, and the crime of aggression. A definition of the crime of
aggression has not yet been drafted on the basis of art. 121 and 123 in the
Statute and it is therefore not clear whether this crime can be committed in a
non-international armed conflict. Art. 6, defining the crime of genocide,
makes no reference to the existence of an armed conflict. The offence could
be committed in international as well as non-international conflicts or in
case of internal disturbances.”®

Art. 7 lists acts that are considered to be crimes against humanity if they are
committed (1) as part of a widespread or systematic attack directed against
any civilian population and (2) are committed with knowledge of the attack.
The term civilian population seems to refer to the principle of distinction
and to the definitions of civilian persons and civilian population in IHL*®
and therefore presupposing an armed conflict. In art. 7(2) (d) the phrase
deportation or forcible transfer of population repeats the wording in GC 1V
art. 49 (1). In AP Il art. 17 the terms displacement of civilian population and
forced movement is used instead. This could possibly be interpreted as
referring solely to situations of international armed conflict. However, this
interpretation would go against the context, since customary international
law considers that crimes against humanity could be committed in any
violent situation, even in internal disturbances.*°

Art. 8, in which the definition of war crimes distinguish between
international and non-international armed conflicts and omits internal
disturbances from this definition, is based on the traditional concept of
conflict types.?* Art. 8(2) (a) refers to the rules on grave breaches of the GC
and Art 8(2) (b) to other serious violations of the GC. These war crimes
explicitly apply to international armed conflicts. Art. 8(2) (c) and (e) lists
war crimes in the form of serious violations of common art. 3 in the GC and
other serious violations of the laws and customs of war.?*? Spieker argues
that art. 8(2) (c) and (e) corresponds with the idea that the grave breaches
system of the GC is also applicable in non-international armed conflicts
according to international customary law. Art 8(2) (a) and (b) make the
same distinction between grave breaches and other serious violations of the
GC as is set out in the GC This distinction is mirrored in the provisions
concerning non-international armed conflict as 8(2) (c) refers to serious
violations — grave breaches- of common art.3 and 8(2) (e) covers other
serious violations.”® Art. 8(2) (c) does not contain a general clause
providing for criminal responsibility for serious violations of common art. 3,
it is only those acts which are explicitly listed in the provision that can
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evoke criminal responsibility. The wording of the provision also repeats the
definition of possible victims as stated in common art. 3.2 Compared to the
corresponding list of grave breaches in international armed conflicts, the
enumeration is less comprehensive. The rules on basic judicial guarantees
are not identical, neither is there any prohibition on forcing a protected
person to serve in the forces of the opponent in the case of non- international
armed conflict 8(2) (c).

Art. 8(2) (e) mainly deals with the conduct of hostilities. The most
interesting provisions might be (iv) that adds committing rape, sexual
slavery, enforced prostitution, forced pregnancy, enforced sterilisation and
any other form of sexual violence as a serious violation. These crimes are
explicitly said to constitute a serious violation of common art. 3.”° The list
of serious violations committed in non-international armed conflict does not
cover all provisions of AP IlI; any general clause prohibiting inhumane
treatment is lacking, slavery and collective punishment are therefore not
featured. Even more surprisingly the spreading of terror according to art. 4
(2) (d) and 13 (2) AP Il is omitted. 2

Art. 9 in the ICC Statute declares that the “Elements of crimes” (EC) shall
assist the Court in the interpretation and application of art. 6, 7 and 8.” The
ICC Assembly of States adopted the text drafted by the preparatory
commission. When interpreting the personal scope of 8(2) (c), the EC
stressed that the notion hors de combat should not be interpreted in a narrow
sense, this was also said to be the correct interpretation of common art. 3.
Concerning the notions of murder and cruel treatment in 2(c) (i), the EC
establishes that there are no differences between them and their counterpart
in international armed conflicts; wilful killing and inhuman treatment.?*’
The notion of mutilation is almost the same as its counterpart in 2(b)(x). The
only exception is that this war crime does not require that the conduct
caused death or seriously endangered the physical or mental health of the
victims. It covers any type of mutilation.*® There is no difference between
the concept of torture expressed in 2(a) (ii) and 2(c) (i). The same reasoning
also applied concerning the taking of hostages and outrages committed upon
personal dignity, in particular humiliating and degrading treatment.**® Under
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2(e) (vi) it is stated that sexual violence also constitutes a serious violation
of common art. 3. This crime is identical to its counterpart in 2(b) (xxii).
The judicial guarantees referred to in 2(c) (iv) are influenced by the AP 11
art. 6 (2). The material elements of art. 6 (2) may be an indication for the
notion in the ICC Statute.

A reading of the ICC Statute indicates that it upholds and maybe even
reinforces the traditional distinction between international and non-
international armed conflicts. In interpreting the Statute the EC adds a more
optimistic look at the future decision of the Court. The practice that has
been established in the ICTY gain a hearing in this document. The breaches
of common art. 3, that have a counterpart in the GC, should be interpreted as
having the same content as its counterpart. Different terminology should not
preclude that the meaning of the provisions are the same. It is also notable
that sexual violence explicitly is said to constitute a serious violation of
common art. 3. Although this could most likely be derived from a mere
interpretation of common art. 3.

4.2.2.4 UN Resolutions

A survey of relevant resolutions is made in chapter 3. Additionally some
other GA resolutions are of relevance here. Thus, a possible interpretation of
common art. 3 as containing the same substantive law as the provisions of
the GC is here analysed based on UN resolutions.

GA resolution 2444, adopted in 1968, affirmed basic humanitarian
principles in all types of armed conflicts such as the principle of distinction
and the not unlimited right to adopt means of injuring a party. GA resolution
2675, adopted in 1970, affirmed basic principles for protection of civilian
population in armed conflict. The principle of distinction and the need to
spare civilians is mentioned here. Civilians should not be the object of
military operations. The resolution does not qualify the type of conflict it
refers to, but speaks of armed conflicts in general. GA resolution 2676 calls
upon all parties to any armed conflict to comply with the terms and
provisions of the GC Ill. The resolution also urges that combatants not
covered by GC Il art. 4 should receive a treatment similar to that provided
for POW. This statement obviously address the question of the rights of
combatants in non-international armed conflicts and tries to elevate their
status. These GA resolutions are clearly applicable in non-international
armed conflicts and their purpose is to decrease the legal gap between the
different types of conflict. Especially resolution 2676, which deals with
POW, is of interest when interpreting the GC.

The resolutions mentioned in chapter 3.2.2.2 do not explicitly characterise
the armed conflict. However, those resolutions that are referring to violation
of “the relevant provisions of” or “the applicable provisions of IHL”
indicate that there should be a different treatment for different conflicts.
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SC resolutions concerning former Yugoslavia repeatedly referred to the
grave breaches provisions of the GC although it did not state that the
conflict was international. Other resolutions also used the terminology of
international armed conflict.??® This could be interpreted as the provisions
referred to, including the grave breaches regime, apply no matter whether
the conflict is internal or international. In conclusion, there are some
evidence of the alleged fusion, although rather ambiguous, to be found in
UN resolutions.

4.2.2.5 National legislation

National legislation could also serve as an important mean when examining
the subsequent State practice in the field

The German Code of Crimes against International Law??* contains a list of
war crimes in section 8-12. With only a few exceptions the crimes
enumerated are considered to be breaches of international law, whether
committed in an international or a non-international armed conflict. The
unlawful holding of prisoner and delaying of their return home, the transfer
of civilians into the occupied territory, and to compel protected persons to
serve in the forces of the hostile power are only considered to be crimes in
international armed conflicts.® This is also true for attacks which severely
damage the natural environment.??®> All other acts featured in the extensive
list, for instance sexual coercion and inhumane treatment are crimes
regardless of the type of armed conflict in which they where committed. The
German Military Manual contains a list of violations of common art. 3 and
AP I which are termed as grave breaches.?**

The Belgium Act of June 1993%* dedicates chapter one to grave breaches,
infractions grave. Art. 1 ter lists violations of the GC and AP | and II. In the
chapeau of the article no distinction is made between international and non-
international armed conflicts, which would indicate a rejection of this
dichotomy. But looking closely at the provisions the act seems to uphold the
distinction in some respect. Art. 1 ter 3 bis speaks of infraction grave of the
GC and violation grave of common art. 3, the same terminology is thus
avoided. Further, the protected persons are defined separately®®® and some
provisions refer to treatment contrary to GC and AP 1 and I respectively.?*’
Nevertheless, the acts that are enumerated are considered to be breaches
both in the context of an international and non-international armed conflict.

220 SC res. 794, GA res. 57/233

221 Act to Introduce the Code of Crimes against International Law of 26 June 2002
222 jbid. section 8 (3)

223 jbid. section 11 (3)

224 Manual of August 1992, para. 1209, see also Boelaert 2: 98

225 Belgium Act of June 1993 relative to the repression of serious violations of IHL
228 ibid. Art. 1 ter: 4, 5and 6

227 ibid. Art. 1 ter: 5
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Especially crimes concerning the conduct of hostilities are listed, but
breaches of the Geneva type law, such as sexual violence, are also dealt
with. However, this legislation has recently been abrogated, which diminish
the value of this piece of state practice.??

The legislation in Rwanda®®® prohibits certain acts as long as they are
committed against persons protected by the GC and the AP | and Il. No
division is made between acts committed in international and non-
international armed conflicts. For instance the right to fair trial is listed in
art. 6 and applies to both POW and other protected persons.

The legislation in Nicaragua®® declares “actos graves violatorios”
committed during an armed conflict criminal, whether international or civil
in character. Other breaches of IHL are also made criminal. The notion used
in the Spanish text of the GC is “infracciones graves”, which would indicate
that the acts enumerated in the Penal Code, should not be interpreted as per
se constitute grave breaches. However, a certain act is considered as a
breach, regardless of the character of the conflict.

Other national legislation are still upholding the dichotomy, for instance
Switzerland and the Netherlands clearly separates crimes committed in
international and non-international armed conflicts. The US War Crimes Act
of 1996, as amended in 1997 also separates between grave breaches and
common art. 3 war crimes.

Although some States apparently considers the substantive law of
international and non-international armed conflicts to be identical, or at least
very similar, a comprehensive practice establishing this fusion cannot be
shown in this field of state practice.

4.2.2.6 National court decisions

National court decisions are here presented as subsequent State practice and
a possible fusion of the two legal boxes is advocated for.

The Danish High Court delivered its judgement in the Saric case in
November 1994. The accused was charged for violations of the grave
breaches provisions in GC Il and 1V. The alleged crimes were committed
against persons detained in a POW camp in Bosnia-Herzegovina. This
decision has been invoked in support of the view that the grave breaches
provisions also apply to internal conflicts. The Court held that the large
number of offences was committed in quite uniforms circumstances and
therefore all the counts related to the Conventions should be considered as a

228 Art. 27 Abrogation de la Loi du 16 juin 1993

229 | aw No. 33 bis/2003 Repressing the Crime of Genocide, Crimes against Humanity and
War Crimes

230 penal Code, Art. 551
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whole.?®! Thus, the requirements for the grave breaches provisions in the
GC were fulfilled in the case of all counts of the indictment. The Court did
not explicitly examine whether the conflict was internal or international.

Some authors have expressed the view that the conflict constituted an
internal conflict and that the Court did not consider this as an obstacle to
apply the grave breaches provisions. This interpretation seems to be far too
optimistic. Another interpretation would be that the Court did not assume
that the conflict was internal; rather the decision to apply the grave breaches
provisions should be seen as an assumption that the conflict was
international. Finally it could be claimed that the court applied the grave
breaches provisions regardless of whether the conflict was internal or
international .22

In the Knezivic case? the accused was charged with violations of common
art. 3, allegedly committed on the territory of Bosnia-Herzegovina. In a
decision the Court confirmed that the term “war” in art. 1 of the Dutch War
Crimes Act needed to be construed as including internal conflicts as well.
Thus, the War Crimes Act provides for universal jurisdiction over violations
of common art. 3.2 Even though the conflict in the Prijedor region was
more likely to be an international one, and the acts committed would
constitute grave breaches, the prosecutor did choose to prosecute them as
violations of common art. 3. This would indicate that he considered
violations of common art.3 to be similar to grave breaches.

In the case of Pius Nwaoga®*® the Nigerian Court apparently applied the law
of international armed conflict to the case. The defendant was charged for
murder committed during the civil war, where he joined the insurgents
forces. The Court held the conflict to be internal but referred to a case from
the Russia- Japanese War in 1904 and found that the defendant had
committed an offence under the Criminal Code when acting under disguise
and operating as saboteur. The conclusion would be that the Court either
considered the GC as applicable in whole or that the law of non-
international conflicts were similar in this regard.

In the case of Sagarius and others®®® the Court held that South Africa was
not bound by AP 1 and the inclusion of national wars of liberation.
However, the law of international armed conflict was taken into account
when imposing the sanction. The Court referred to the provision in the GC
Il prohibiting POW to be executed for military activities unless they
amounted to war crimes.

1 Saric case, Ostre Landsret, Decision of 25 November 1994

232 Boglaert 2:95-96

233 Knezevic case, the Dutch Supreme Court, Decision of 11 November 1997, No. 3717
234 See also van Elst: 846

2% pjus Nwaoga v. The State, Nigerian Supreme Court, 1972

2% gagarius and others v. The State, South West Africa Division, South Africa 1982
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In the Djajic case®®’ the German Court sentenced the defendant to five years

imprisonment for acts he committed in former Yugoslavia in June 1992,
The court considered the conflict to be international at that time and referred
to the grave breaches provisions of the GC. In the case of Sokolovic and
Kusljic?*® the Federal Court of Justice was concerned with a Bosnian Serb
that had been sentenced to nine years®® in prison for taking part in 1992
genocide and other crimes on the territory of the former Yugoslavia. The
Court found the conflict to be international. Although they have had the
opportunity, German courts have still not resolved issues relating to the
possibility of them to suppress violations committed in internal armed
conflicts, and thereby not the questions concerning a rapprochement of the
law of substance.

In conclusion, the cases mentioned in this section also indicate a
rapprochement of the legal regimes, although this trend is rather subtle.

4.2.2.7 Other official statements

In this section some state practice deriving from declarations or actual
practice in a certain conflict will be presented. The question at stake is still
whether the state practice points at a similar legal treatment of international
and non-international armed conflicts.

An armed conflict commenced in Algeria in 1954. France did not officially
acknowledge the applicability of common art. 3 and certainly not the rest of
the provisions in the GC. However, an arrangement with ICRC was made
allowing for visits to French detention camps and prisons in Algeria. The
ICRC referred to common art. 3 in requesting for such permission and the
French government permitted those visits. In 1958 France established
special camps for the imprisonment of of captured members of the FLN
armed forces but continued to argue that the conflict was internal and the
soldiers were not considered as POW in any legal sense. The following year
France announced that the rebel chiefs who had been held in prison for more
than two years would now be treated as POW although still denying that
there was an international armed conflict going on.?*° Ultimately the same
treatment as provided for in international armed conflicts was thus
recognised for captured combatants in internal armed conflicts.

If one should question this conclusion it could be argued that practice in the
wars of liberation, which at the time were considered as internal conflicts,
do not contribute to the clarification of state practice in the field, since they
nowadays would be classified as international ones. In which legal
framework, international or non-international, should that practice have any

237 Bayerische Oberste Landesgericht, 23 May 1997, 3 St 20/96

2%8 Bundesgerichtshof, Decision of the Third Criminal Senate of 21 February 2001, 3 StR
372/00

2% Oberlandsgericht Diisseldorf, 29 November 1999

0 Farer: 35-37
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impact? For this study those conflicts that while running, were deemed to be
non-international would serve to clarify state practice in the law of non-
international armed conflicts.

The Vietnam War was considered by the ICRC to be an international
conflict and it addressed a letter to the governments of the US, North and
South Vietnam and the FLN where it emphasised that any combatant taken
prisoner should be treated humanely as POW.?** In international law
NGO’s are not themselves considered to be able to create State practice. On
the other hand their practice can stimulate State practice and in the Vietham
War the US policy was to grant POW treatment to both Vietcong Main
Forces and North Vietnam troops. Thereby it acted as if the conflict was
international in character for all participants.?** According to Provost both
the US government and the South Vietnam considered the conflict to be
international. North Vietnam, on the other hand, considered the conflict in
South Vietnam to be a non-international one.**®

In the Tadic case the US submitted an amicus curiae brief where it argued
that the grave breaches jurisdiction under art. 2 of the ICTY Statute was
applicable to conduct in an internal armed conflict.*** Another statement
from the US not only referred to the grave breaches system; the Chairman of
the US Joint Chiefs of Staff made the following declaration “ Armed forces
of the United States will comply with the laws of war during the conduct of
all military operations and related activities in armed conflicts, however
such conflicts are characterised”.?*®> Even though these statements are good
evidence of the rapprochement, they should be read in conjunction with The
US War Crimes Act which on the contrary separates between the two
regimes.

In Nigeria the eastern part of the country declared itself independent as the
Republic of Biafra in 1967. The Biafra insurgents could not be considered
as a national liberation movement. The ICRC reports that both parties
assured that they were prepared to observe the provisions in the GC. The
Code of Conduct for the Nigerian Armed forces precluded the bombing of
non-military targets and held that Biafran prisoners should be treated as
POW.?*®* The UN and the OAU*’ both held the conflict to be an internal
Nigerian affair,®*® but the government never expressly acknowledged the
applicability of common art. 3. However, the captured insurgents appear to
have been treated as POW.

21 |bid: 40-41

242 United States Military Assistance Command, Vietnam Directives no. 381-46, Military
intelligence Combined Screening of detainees. December 1967

243 Provost: 252

24 US Amicus Brief, Submission by the government of the United States of America
concerning Certain Arguments made by Counsel for the case of The Prosecutor of the
Tribunal v. Tadic, case no. 1T-94-1-T, submitted to the Trial Chamber Il, pp 35-36

245 Instruction 5810.01 (1996), quoted in Meron, 2003: 536

24 Farer: 42-43

247 Organisation of African Unity.

?%8 Rosas:196-202
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The Congo War between 1960-1964 involved many different phases and
parties. The region of Katanga issued a declaration of independence in July
1960. The government did not at any time recognise POW status for the
Katanga forces, although the ICRC was on several occasions able to visit
military prisoners. The Katanga authorities never attempted to accede to the
GC, but in response to the ICRC it committed itself to the fundamental
humanitarian principles. 2*°

A report by the Peruvian Medical Federation®® presented in 1994, qualified
the situation in Peru during the last 13 years®* as a non-international armed
conflict. It held that the principles and rules of IHL contained in the GC and
the AP | and Il are applicable to all problems and situations in such a
context. This last statement must however be given a limited importance,
since it is unclear whether the Federation could be defined as a state organ.

The State practice presented in this section is rather ambiguous in its
response to the addressed question. The US has maybe presented the most
progressive interpretation, but their practice is not coherent, since other
sources have laid down a different view. When it comes to the obligation
that persons who are taking no active part in the hostilities should be treated
humanely, practice is a bit clearer. In the cases mentioned above the basic
idea is that the treatment of detainees should be similar, no matter what
character the conflict is of. This does not imply that all provisions of the GC
concerning POW should be applied; rather it is intended for the regulation
concerning the actual treatment during the detention. It would probably be
too far-fetched to encompass the provisions concerning the release and
repatriation, including the sensitive issue of amnesty for participation in the
fighting.

The special agreements that were elaborated on in chapter 2.1 also constitute
important state practice. They could on one hand be said to reflect an
understanding that fundamental principles should apply regardless of the
character of the conflict. But, at the end of the day, these agreements
indicate that the legal regimes contain different rules.

*%9 Rosas: 152-155

250 Entitled “Medical practice in the context of an internal armed conflict”.

1 A conflict has been carried on between the insurgents Sendero Luminoso and the
government.
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4.3 Concluding remarks - Fusion or confusion?

In this final section of chapter 4 |1 wish to make some comprehensive
comments on the issue dealt with in this chapter, namely the fusion between
the legal frameworks of international and non-international armed conflicts.
It would be hard to identify exactly the provisions of the GC that are also
applicable to internal armed conflict on the basis of the presented material.
Two examples shall be given in order to make a probable estimation. By
looking closer at the provisions concerning grave breaches and POW, | hope
to be able to present a more general conclusion.

The grave breaches regime is referring to the most basic rights in the GC. If
not even the grave breaches regime can be applied in internal conflicts, then
other provisions are less likely to be applicable in these conflicts.?®* When
addressing the grave breaches regime and its non-applicability in non-
international armed conflict most authors seem to refer to the jurisdictional
matters and not the substantive prohibition. For instance, this is the case
when Van Elst declares that the grave breaches regime only applies to
international armed conflicts.?®® The acts enumerated in art. 130 GC 111 and
149 GC IV might still be regarded as breaches when committed in non-
international armed conflict, even if one believes that the ground for
jurisdiction has to be sought elsewhere. State practice, for instance the
preparatory work of the ICC Statute, some national legislation and certainly
the ad hoc Chambers is not making any difference between the content of
common art. 3 and the prohibitions enumerated in the grave breaches
provisions. | would say that there are good grounds for presuming that these
prohibitions are also applicable to internal armed conflicts.

Authors have pointed out that the greatest differences between the law of
international and the law of non-international armed conflicts concerns the
situation for combatants in the hands of the enemy.?** Common art. 3 omits
any reference to the combatants privilege and entitlement to POW status.”*®
The main reason for States reluctance to apply the same law to all types of
conflict is probably the status of military detainees. Governments are
unwilling to establish a provision that would provide rebels with a license to
kill and to destroy security installations, also claiming that such a regulation
would encourage insurrection by reducing the personal risk. The privileged
combatants in international armed conflicts are immune from criminal
prosecution for acts that do not violate IHL, but might be crimes under
domestic law.”® The provisions concerning POW are therefore here

%52 this methodology is sometimes called “the most likely case”, implying that this case, the

grave breaches provisions, are most likely to apply to all conflicts, since they refer to the
most basic rights. If not even the most likely case verify the theory, probably no other
provisions will apply either. See Landman: 34-35

3 \an Elst: 385

4 Martin: 93, Tahzib-Lie: 240

25 Solf:54

2% Solf: 59, Pictet: 32
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considered as the regulation least likely to be applicable to all types of
conflict.”®” As has been shown, State practice have tended to award
detainees in non-international armed conflict a treatment similar to POW-
status, without actually recognising such status. Taking into account the
aversion to grant immunity for mere participation in hostilities, not all
provisions concerning POW could be said to apply to all armed conflicts.
On the other hand the provisions concerning humane treatment shall apply.

There are good reasons for arguing that at least some of the provisions of
the GC are similar in both types of armed conflicts. The object and purpose
of the GC indeed speaks in favour of such a conclusion. State practice does
not yet seem to have reached a level were the two legal regimes are identical
in all circumstances concerning Geneva law. The provisions on grave
breaches seem to be applicable to all types of conflicts. Since this was
considered as the obligation most likely to be applicable, this conclusion
still holds it open whether the other provisions are applicable. When it
comes to the provisions on POW, some of these provisions are found to be
valid also in internal armed conflicts. This conclusion can be invoked to
present a more general understanding. Since these provisions were
considered as the least likely to apply in all types of conflict, other
provisions of the GC are also likely to be applicable. To say it in other
words, the similar treatment of POW a fortiori indicates that also other
provisions of the GC should apply to non-international armed conflicts. In
conclusion, it is arguable that most of the provisions of the GC could be
invoked when interpreting common art. 3. Especially this holds true for
regulations concerning inhuman treatment. However, there seems to be
some exceptions to this cardinal rule, such as the granting of amnesty.

27 Applying the same terminology, this method is called the least likely case. If the
provisions concerning POW are found to be applicable, then all of the provisions probably

will apply.
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5 Conclusions

5.1 Summarizing remarks

The thesis has pointed at different means of rendering the provisions of the
GC applicable in conflicts which appear to be non-international. In order to
determine whether a certain provision is applicable in the conflict a set of
questions must be used. (1) Have the parties concluded an agreement or has
the offending party issued a unilateral declaration with the effect that this
provision should be applicable? If this is not the case the question to be
addressed is (2) whether the conflict could be deemed to be an international
armed conflict. This is the case if the conflict can be classified as being a
(2A) war of national liberation or, more uncertainly, (2B) between another
State-like entity and a State. Finally (2C) foreign intervention amounting to
a certain level of control can also render the provision applicable. Such
intervention, either directed at the government or at the insurgents will
render the initial conflict between the government and the insurgents
international. If there is any directed involvement in the fighting by the
intervening State, this conflict will be international in character, whether it
is conducted against the government or the insurgents.

If the conflict could not be classified as international the question is (3)
whether common art. 3 contains the same content as the provision of the
GC. Not all the provisions of the GC seem to be applicable, but some of
them, especially those referring to human treatment of detainees could be
referred to when interpreting common art. 3. Therefore | conclude that we
are actually moving towards a uniform law applicable in all armed conflicts.
This development is however not progressing very smoothly; still practice is
a bit incoherent in this regard.
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5.2 A better legal protection for victims of
armed conflicts?

In this section | will challenge the presumption underlying the aim of this
study, namely that the law of international armed conflicts offers a better
protection for victims than the law of internal armed conflicts do. Does the
alleged fusion of the legal regimes constitute a setback or an improvement
for the victims of armed conflicts?

According to Sassoli and Olson the law of non-international armed conflicts
sometimes offers a better protection for the victims. The protection offered
by the law of international armed conflicts to a person who is in the hands of
the enemy differs greatly according to the nationality of that person, to
whether that person is a civilian or a combatant and to the status of the
territory on which he or she is found. It is often difficult to determine who is
a combatant or a civilian in internal conflicts.?*® It could also be difficult to
apply some concepts of the GC. Both Stewart and Bierzanek recognise that
many provisions of the GC cannot be applied in civil conflicts since they
include notions such as belligerent occupation of territory and enemy
nationality, concepts which are not applicable to civil conflicts.?

The law of non-international armed conflict could be deemed easier to apply
and having a better chance of being respected in current conflicts. Further,
most of its rules benefit, without any adverse distinction, all persons who no
longer are taking an active part in the hostilities. The rules applicable in
non-international armed conflicts could actually be stricter, as is the case for
forced movements of civilians. The law of international armed conflicts
only prohibits forcible transfers regardless of their motives out of occupied
territories. Expulsions of protected civilians out of a party’s own territory
are not explicitly prohibited. Since this situation is not unlikely to occur in a
prima facie internal armed conflict the law of international armed conflict
does not offer sufficient protection in this regard. The best solution
according to Sassoli and Olson would thus be to create a new law applicable
to all situations of armed conflict.?*®

The 1995 Tadic Appeal Chamber used a narrow definition of protected
persons when interpreting the concept of nationality. It was held that if
Bosnian government committed violations against Bosnian Serb civilians
this would not amount to a breach of IHL, since these civilians were
nationals of Bosnia-Herzegovina.?®* This reasoning was abandoned in the
1999 decision, where the Chamber held that this interpretation did not
correspond well with the contemporary conflicts; the domestic legislation

28 Sassoli, Olson: 745

9 Stewart: 345, Bierzanek: 288

290 5assoli, Olson: 746

281 The Prosecutor v. Dusko Tadic, Decision on the Defence Motion for Interlocutory
Appeal on Jurisdiction, Appeal Chamber 2 October 1995, 1T-94-1-AR72, para.
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should not be able to exclude persons otherwise protected by the GC.%* The
nationality criteria should instead be interpreted as a criterion of alliance. 2%

Applying the approach taken in the 1995 decision would speak against the
classification of prima facie non-international armed conflicts as
international since these civilians would then no longer be protected by the
provisions. However, Greenwood argues that it is not clear that, on the
Bosnia and Herzegovina independence, members of the Serb community
who opposed that independence should be regarded as having become
nationals of Bosnia and Herzegovina, rather than retain Yugoslav or Serbian
Citizenship.?®* If the acts of Bosnian Serbs could be attributed to a foreign
State, why should they not attribute to that State themselves? 2*® This was
also argued for in the Celebici case.?®® In the field of refugee law the notion
of nationality has been interpreted broadly, to include origins and the
membership of particular ethnic, cultural, religious and linguistic
communities.®’

Green points out that a member of the armed forces may be treated as a
traitor in international armed conflicts as well. The belligerent is entitled to
treat as traitors, after trial, any member of the adverse party’s forces who are
nationals of that party or originally belonged to its armed forces.?®® This
reasoning is based on the traditional interpretation on protected persons. As
indicated above, some authors have advocated for a broader scope, not
excluding all nationals from this group. Identities such as ethnicity might in
some cases be a better division.

I would still argue that the law of international armed conflict contains a
better protection. The problem of applying certain provisions including
notions designed for international conflicts could be solved by
interpretation. The notion of nationality must be given a wider implication.

As to the more beneficial substantive law one must keep in mind the reverse
analogy, namely to apply the law of non-international armed conflict to
international ones. This has been confirmed in both Nicaragua and Tadic
cases.?®® According to these judgements the norms enumerated in common
art. 3 are also applicable to international armed conflict. There exists a
substantive international customary law applicable to all types of armed
conflicts. Rather than a mini-convention applicable to non-international
armed conflicts only, it reflects minimum standards applicable in any armed
conflict, whatever its classification.?’® Whether this also means that

262The Prosecutor v. Tadic, Appeal Chamber Judgment, 15 July 1999, case no. IT-94-1-A,
para. 166

263 see also Quéguiner:300-301

264 Greenwood: 273

265 Sassoli, Olson:741

2% para. 259

267 Art. 1(A)2 Refugee 1951 Convention, Goodwin-Gill: 45

2%8 Green:44-45

?%9 Nicaragua. para 218, Tadic para 151

270 see also Boelaert 2:78, Boelaert 1:620
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common art. 3 is also applicable to international armed conflict as a matter
of treaty law is not clear from the judgement. The GC commentaries note
that common art. 3, as representing the minimum standards applicable in the
least determinate of conflicts, must a fortiori be respected in the case of
international conflicts, since the greater obligation includes the lesser.
Martin also concludes that common art. 3 is applicable in all armed
conflicts.?”* The protected persons in international armed conflicts are also
within the personal scope of art. 3.7

Thus, even if applying the law of international armed conflict, the law of
non-international armed conflict, as interpreted in common art. 3 would
apply. It would then be clear that the law of international armed conflict
offers a better protection than the law of non-international armed conflict
does.

1 Martin: 143
272 The Prosecutor v. Dusko Tadic, Decision on the Defence Motion for Interlocutory
Appeal on Jurisdiction, Appeal Chamber 2 October 1995, IT-94-1-AR72, Para. 203
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5.3 Contextualizing the conclusions

Enhancing the substantive law protecting the victims of armed conflict is of
course a most welcomed development. Still the greatest problem in IHL is
the lack of possibilities to monitor the provisions. This crucial matter must
be taken seriously in order to render the extended legal framework vital. An
even more cynical approach to the fusion of the legal boxes could be made;
the greatest problem in internal hostilities is not that only a few provisions
are respected®”®, but that no provisions at all are respected. The need for an
efficient monitoring body appears to be striking.

The fusion of the two legal regimes can also be put in relation to other
issues of international law. Traditionally scholars have been eager to
emphasise the difference between the law ius ad bellum and ius in bello.
The legality of warfare should not be decisive as to whether the laws of war
apply or not. In the last years, especially since the attack on 11" September
2001, art. 51 has been subject to a vivid debate. Armed attack has usually
been interpreted as referring to an armed attack by another State, but the
justification of the war in Afghanistan and subsequently the war on
terrorism is based on a different interpretation. 1 have refrained from
including this development as a proof of the sliding definition of an
international armed conflict. This is just because of the risk involved when
not separating these legal regimes. The existence of an armed attack should
not be a precondition for the existence of an international armed conflict.
Neither should the existence of an armed attack necessarily constitute an
international armed conflict and thereby invoke the laws applicable to
international armed conflicts. In reverse, the finding of an armed conflict as
international should not have any impact on the issue of the right to self-
defence.

There is also an ongoing discussion to what extent non-State political
entities can acquire obligations and rights under international law.*"* Such
development would be in line with the internationalisation of internal armed
conflicts. States are no longer seen as the only actors on the global arena.
State sovereignty is loosing its weight as an argument for rejecting external
interference in domestic affairs, and the notion of domestic affairs is itself
diminishing. Protecting human rights is an international concern and the
conclusions drawn in this study are part of this recognition.

"3 art. 3and AP I
24 see for instance Shaw: 173-176
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