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Abstract

Online transactions, networking, also online shopping of goods & services have
exponentially increased. Digital markets have been preferred by consumers,
businesses. Undertakings are competing to persuade customers. Well established
business groups gain dominant position in the market and more possibility to avoid
new entrants. Conversely, new entrants face huge competition, and they need to
compete on par with gigantic business groups. Existing legal systems regulate
markets, deal with abuse of dominance. However, dynamic digital markets
necessitate separate competition law. The legal system around the world have
begun to make laws, rules, think over fair digital competition. To provide safe
online environment, in which the new entrants can safely land on the business
platform, compete freely and in this connection, USA, EU have passed laws to

regulate digital markets.

EU has Digital Markets Act and Digital services Act providing level playing field
for businesses, ensuring protection of fundamental rights of users. Both laws are
applicable throughout EU. Further, Digital Markets Act, which is an ex-ante in
nature, identifies gatekeepers by setting criteria, makes them responsible for their
behaviour in the market.

Similarly, Indian Competition Act 2002 along with Competition (Amendment) Act,
2023 regulate competition in the market. In the same line, there are ongoing
discussions, standing committee reports which pressurize, for having a separate
digital competition law regulating digital markets. This thesis covers legislations,

discussions, judgements regarding abuse of dominance in digital markets.

Key words: EU, Digital Markets, India, Competition
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1. Introduction

1.1 Background

Digitalization has made significant changes in our lives. Digital markets have been
created which differed from traditional markets, facilitating trade by introduction
of online platforms. Digital players compete each other to attract users to their
products and services. In this regard, there is a possibility of dominance of
economic positions, for example Google, Facebook potentially dominant in specific
markets and there arises need for regulation, maintenance of fair competition.* New
entrants need to have assurance that they can freely enter, market their products or
services, also can compete with already existing dominant groups. In this
connection, there are developments worldwide providing leeway to fair digital

competitive markets.

In European Union (EU), the guiding principles of internal market, EU structure,
values are enshrined in Treaty on Functioning of European Union (TFEU) & Treaty
on European Union (TEU). Article 26 of TFEU relate to internal market, as an area
in which free movement of goods, services, persons, capital is ensured without
having any internal frontiers. It is single market of EU where no internal borders
are present. In other words, it is considering EU as a single space, single market.

With regard to internal market, Article 101 of TFEU prohibit agreements between
undertakings, concerted practices, decision which affect trade between member
states and further, if by their object or effect are distorting competition within the

internal market, shall be prohibited as incompatible with EU internal market.

Further Article 102 of TFEU relate to any abuse of dominant position by one or

more undertakings which affect trade between member states shall be prohibited as

! Daniel Mandrescu, EU competition law and the digital economy: protecting free and fair competition in an
age of technological ( R) evolution, Vol 3, 2020, eleven international publishing, pp.1-3



incompatible or against the EU internal market. In this connection, Regulation
1/2003 relate with implementation of Article 101 & 102 and the Commission &
National Competition Authorities need to co-ordinate, also pledged to implement

competition rules.

Besides, by adopting single digital market strategy in 2015, EU ensures better
access for online goods and services throughout Europe.?

In this regard, Digital Markets Act(DMA), ensure the proper functioning of the
internal market by having ex-ante rules regarding contestability and fairness in this
digital sector. DMA at the Union level, provide safeguards to eliminate the unfair
practices of gatekeepers, also facilitates cross border transactions.> The aim of
Digital Markets Act in the words of Andreas Schwab (a leading MEP on digital
markets Act) “The purpose of digital single market is that Europe gets the best

companies and not the biggest”.*

Similarly, Digital Services Act(DSA) at the Union level, ensures safe online
environment & user will be protected from illegal and harmful content and it also

provides framework for the innovative digital services.®

To begin with Indian perspective on competition law, the first attempt to regulate
competition in the market can be identified with MRTP (Monopolies and
Restrictive Trade Practices) Act 1969. It is a significant legislation to protect
interest of consumers, eliminating restrictive trade practices, preventing economic

concentration, also regulating monopolies.® India’s policy of Liberalization,

2 What is the digital single market about https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=celex%3A52015DC0192 Accessed on 23.05.2023

3 Regulation (EU) 2022/1925 of the European Parliament and of the Council of 14 September 2022 on
contestable and fair markets in the digital sector and amending Directives (EU) 2019/1937 and (EU) 2020/1828
(Digital Markets Act) https://eur-lex.europa.eu/legal-content/EN/TXT/?2uri=CELEX%3A32022R1925
Accessed on 23.05.2023

4 EU Digital Markets Act and Digital Services Act explained,
https://www.europarl.europa.eu/news/en/headlines/society/20211209ST019124/eu-digital-markets-act-and-
digital-services-act-explained Accessed on 23.05.2023

5 Regulation (EU) 2022/2065 of the European Parliament and of the Council of 19 October 2022 on a Single
Market For Digital Services and amending Directive 2000/31/EC (Digital Services Act) https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32022R2065 Accessed on 23.05.2023

6 Geeta Gouri & Kalyani Pandya (2020) The Indian competition law experience— its history and its (digital)
future, Indian Law Review, 4:3, 276-300,_DOI: 10.1080/24730580.2020.1843316
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Privatization, Globalization adopted in 1991 facilitated industrial development,
delicensing of sectors which remained exclusively to public sector enterprises.

This led to the need for market regulation to enhance competition. As a result
MRTP Act came to be repealed by the Competition Act 2002.” In this connection,
Competition Commission of India, an authority established under Indian
Competition Act, 2002 has wide powers to investigate, decide matters relating

unfair practices in digital market.

However, increased digitalization of global, Indian markets with the advent of
online platforms such as Facebook, LinkedIn, Google, eBay, WhatsApp etc has
challenged the adequacy of the competition law.2 At present, Competition Act 2002
and Competition (amendment) Act 2023, form the legal framework regulating

Indian digital markets.

To take note of recent developments on competition law in India, the Standing
Committee on finance in its 53' report specifically enumerates anti-competitive
practices and also proposes to regulate anti-competitive practices by big-tech
companies. Also, Annexure 1 of the said report has reference to the Digital Markets
Act of EU, American innovation and choice online Act (AICO) USA, Open App
Markets Act of USA, also 10" amendment to German competition Act. Further, the
Committee also expressed need to have a digital competition law, similar to that of
EU Digital Markets Act, Digital Services Act.®

On International Platform, the Organization for Economic Co-operation and
Development (OECD) promotes sustainable economic growth, free markets.
Additionally, OECD handbook on competition policy in the Digital age acts as a
guiding source to policy makers, authorities, researchers, also to the interested.®

7 Geeta Gouri & Kalyani Pandya (2020) The Indian competition law experience— its history and its (digital)
future, Indian Law Review, 4:3, 276-300, DOI: 10.1080/24730580.2020.1843316 Accessed on 23.05.2023

8 Ibid

9 Geeta Gouri & Swarnim Shrivastava, Indian parliament pushes for Ex ante rules on digital competition, CPI
columns south Asia, February 2023, p.3 https://www.competitionpolicyinternational.com/wp-
content/uploads/2023/02/South-Asia-Column-February-2023-Full.pdf Accessed on 23.03.2023

10 Competition policy in the digital age, https://www.oecd.org/daf/competition-policy-in-the-digital-age/
Accessed on 20.04.2023
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1.2  Purpose and research questions

The purpose of thesis topic is to evaluate legal framework of EU and India in
ensuring fair competition in digital markets by combating abuse of dominant
position. In this regard, thesis topic focus particularly on abuse of dominant position
in digital markets and discusses the efforts by EU and India in combating such abuse

of dominant position in digital markets.
To fulfil the purpose of thesis, the following research questions will be answered-

1. What are the fundamental elements of competition law relating to abuse of

dominant position?

2. What is the EU legal framework in curbing abuse of dominant position in digital

markets?

3. What are the developments in Indian legal system in combating the issue of abuse

of dominant position in digital markets?

1.3 Materials and method

To fulfil the purpose of this thesis and to answer research questions, EU legal
method has been applied. Legal method refers to the method of interpretation,
application and development of law by the judiciary.!* Certainly, EU constitutes a
new legal order of international law, to which states have agreed and limited their

sovereign rights.

In legal dogmatic method, questions relate to ‘what valid law is, what is the material

referred, sources of law and can be read as per the expert legal culture’.®® EU legal

1 Nielsen, R., Roseberry, L., & Neergaard, U. B. European Legal Method: Paradoxes and Revitalisation. Djgf
Forlag , (2001), p.76

12 Chalmers D, Davies G, & Monti G, European Union law, (4 ed. Cambridge University Press,
2019), p.16

13 Nielsen, R., Roseberry, L., & Neergaard, U. B. European Legal Method: Paradoxes and Revitalisation. Djgf
Forlag, (2001), p.105
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method aligns with legal dogmatic method which accommodates recent
developments such as court rulings, legislations within a legal system.

In this connection, reference has been made to European legal sources which
include primary and secondary sources of law. Particularly, thesis has reference to
the primary sources of law namely TEU and TFEU which are having same legal
value and provide foundation to competition law regime.’® TEU sets out EU’s
purpose, values of the EU, composition and functions of EU institutions, its external
relations. TFEU relate to competences, institutional procedures. Article 101 & 102

of TFEU relate to maintaining fair competition in the market.

Furthermore, Article 288 of TFEU relate to secondary law, which mentions
different types of secondary laws which include directive, decision, regulations,
recommendations. Regulations are used when there is a need for uniformity and
they have direct applicability, are binding.!® In other words, there is no need of
transposition into national laws. Also, Article 114 of TFEU empowers EU
parliament and Council to adopt measures in relation to functioning of internal
market and in this connection DMA, DSA are enacted at Union level. Notably,
DMA & DSA are regulations. Additionally, Regulation 1/2003 relate to
implementation of Article 101 & 102 of TFEU.

In this regard, secondary sources of law such as DMA, Regulation 1/2003, also

court rulings have been referred.

It is also important to note that, there are different types of interpretation namely
literal, historical, systematic, teleological, which help to understand the law, treaty.
EU Court of Justice is the highest court of law to interpret EU law and through
preliminary rulings national courts can seek for clarification on EU law. EU courts’
rulings have been referred to understand court’s interpretation in relation to digital

markets. In short, the concept of abuse of dominance in digital markets of EU, has

14 Smits, Jan M., What is Legal Doctrine? On the Aims and Methods of Legal-Dogmatic Research
(September 1, 2015). Rob van Gestel, Hans-W. Micklitz & Edward L. Rubin (eds.), Rethinking Legal
Scholarship: A Transatlantic Dialogue, New York [Cambridge University Press] 2017, pp. 207-228,
Maastricht European Private Law Institute Working Paper No. 2015/06, Available at SSRN:
https://ssrn.com/abstract=2644088 or http://dx.doi.org/10.2139/ssrn.2644088

15 Article 1(2) of TFEU
16 Chalmers D, Davies G, & Monti G, European Union law, (4 ed. Cambridge University Press,
2019), p.114
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been in most part explained by referring EU case laws, referring articles, official
publications and DMA, TFEU.

Furthermore, thesis carries study on Indian Competition laws with regard to abuse
of dominance in digital markets. The sources of Indian legal system are mainly
constitutional law, parliamentary enactments, customary law, Judicial precedents.
‘Constitution of India’ is the supreme law of the country, which sets the powers of
Union, States, fundamental rights and duties, powers and duties of constitutional
authorities etc. Highest court of the country is ‘Supreme court of India’ situated at
New Delhi, India. High courts of States are higher or last courts of appeal in states
and appeals from High courts lie to Supreme courts on matters of law. Supreme
court is known as the guardian of Indian constitution, also final interpreter questions
of law which stands on same line with EU court of Justice. There were also

instances of writ application to High Court in relation to Indian Competition Act.

Particularly, doctrinal legal research methodology has been opted to discuss Indian
Law in competition area. There are two important research methodologies namely
doctrinal and non-doctrinal. Non- Doctrinal legal research is a research process
relating to the impact of legal process on people, their values, institutions and in

what way, law and legal process achieve, welfare of people.t’

Further, the term ‘research’ refers to “systematic investigation towards increasing
sum of knowledge,””*® in other words, it is systematic fact finding i.e., what the law
is on given subject, systematising the facts, predicting legal trends.*® In this regard,
doctrinal legal researcher’s task is to refer statutory provisions, case-laws, reference

books, articles.? It is necessary to look into what others have said and to understand

17 Jain, S. N. “LEGAL RESEARCH AND METHODOLOGY.” Journal of the Indian Law Institute 14, no. 4
(1972): . http://www.jstor.org/stable/43950155 p.499, Accessed on 23.05.2023

18 Jain, S. N. “LEGAL RESEARCH AND METHODOLOGY.” Journal of the Indian Law Institute 14, no. 4
(1972): 487-500. http://www.jstor.org/stable/43950155

Accessed on 09.05.2023
19 Ibid p.490

2 Jain, S. N. “LEGAL RESEARCH AND METHODOLOGY.” Journal of the Indian Law Institute 14, no. 4
(1972): 490-498. http://www.jstor.org/stable/43950155

Accessed on 09.05.2023
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their perspective. To carry out that objective, reference to legal periodicals can be

made.?!

To note, thesis has reference to Indian Competition 2002 and also Competition
(Amendment) Act 2023. Also reference has been made to ongoing discussions
related to digital competition bill. Additionally, online sources such as E books, e
articles, official publications have been referred. Reference has also been made to
OECD publication on abuse of digital markets-contribution from India.

To understand international level goals, efforts in relation to competition law
regime, reference has been made to OECD goals, handbook and OECD discussions
on digital markets. Official e-publications have been referred to understand the

subject matter with accuracy.

To avoid confusion (by clubbing Indian and EU law) separate sub-sections, separate

chapters have been made on EU and Indian law.

1.4 Delimitations

Particularly, merger and acquisition, data and privacy related aspects are not
discussed in the thesis because thesis purely focus on analysing abuse of dominance

in digital markets.

1.5 Structure

Thesis has been divided into five chapters. Each chapter contains brief introduction

of the chapter, discussion, conclusion.

Chapter 1- Introduction, Chapter 2- Competition law and abuse of dominance,

Chapter 3- Abuse of dominance in digital markets- EU perspective
Chapter 4- Abuse of dominance in digital markets- Indian perspective ,

Chapter 5- Conclusion.

2 Jain, S. N. “LEGAL RESEARCH AND METHODOLOGY.” Journal of the Indian Law Institute 14, no. 4
(1972): 490-498. http://www.jstor.org/stable/43950155

Accessed on 09.05.2023
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2. Competition law and abuse of
dominant position

2.1 Introduction

Abuse of dominance or monopolization of markets is one of the debatable areas of
competition law. Detecting and resolving abuse of dominance has benefit to the
competition as well as to the consumers.?? In this regard, countries across the world
have formulated their own competition policies for combating abuse of dominance
and for having fair competition in their markets.

This chapter discusses the fundamental aspects of competition law relating to abuse
of dominance and has reference to the Indian law, EU law. It focuses on the
meaning of abuse of dominance and mention acts amounting to abuse of dominant
position. Reference has been made to exceptions to acts of abusiveness. Further,
procedure by authorities in dealing with abusive acts has been briefly explained. In
short, this chapter provides general understanding of competition law in relation to

abuse of dominant position in markets.

2.2 Competition law & abuse of dominant position

2.2.1 Introduction

European competition law regime surrounds ‘undertakings’. Undertaking is an
entity, engaged in an economic activity notwithstanding its legal status or how it is

financed.®

2 QOECD (2022), Remedies and commitments in abuse cases, OECD Competition Policy
Roundtable Background Note, https://www.oecd.org/daf/competition/remedies-and-commitments-
in-abuse-cases-2022.pdf Accessed on 24.04.2023

23 Chalmers D, Davies G, & Monti G, European Union law, (4 ed. Cambridge University Press,

2019), p.919
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To understand it in simpler way, undertaking should be carrying an economic
activity. In this connection, economic activity means, offering of goods or services
on market by private undertaking with a purpose of making profits.?* Such
economic activity should be carried within the framework of Article 101, 102 of
TFEU.

Article 102 specifically relate to abuse of dominance by enumerating situations in
which an act amount to abuse. Article 101 relates to the anti-competitive behaviour
of two or more undertakings. Whereas abuse of dominance mentioned in Article
102 of TFEU relates to unilateral conduct of undertakings either on their own or
collectively affecting the market.® Further, Article 101(3) of TFEU acts as an
exception to agreements falling under Article 101(1). In support of Articles 101,
102, in maintaining fair competition, Regulation 1/2003 sets out powers of the
European Commission. Also obliges that, Commission and Competition authorities
of Member States to work in close co-operation in applying community competition

rules.26

Parallelly, Indian Competition Act 2002 and Competition (Amendment )2023 aim
to maintain fair competition in the markets. Notably, Section 4 of the Competition
Act 2002, relate to abuse of dominant position. Further, Competition Commission
of India (CCl) an authority, aimed at eliminating anti-competitive practices
affecting competition, protecting the interest of consumers, to promote and sustain
competition.?” Also, the Competition Appellate Tribunal has been established to

hear appeals from decisions of CCI.

2.2.2 Competition law and abuse of dominance

Abuse is improper use or unfair use. Dominant position meaning superiority and in
competition law it is economic superiority or independence. Abuse of dominance

is excessive or unruly use of dominant position by an entity in the market, affecting

24 Kellerbauer, M., Klamert, M. and Tomkin, J. eds., 2019. The EU Treaties and the Charter of Fundamental
Rights: a commentary. Oxford University Press p.1003-1005

25 |bid, p.1039

2% Article 11 of Regulation 1/2003. Community competition rules are in fact Article 101, 102 of TFEU which
aim to maintain undistorted competition in internal market.

27 Article 18 of Indian Competition Act 2002
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the competition in the market. However, dominance by itself is not bad to the
market but the abuse of dominance is bad. Undertakings that dominate a market can
validly hold its dominant position, however such undertaking should not affect the
market by abusing its dominance. Specifically, dominant undertaking is under an

obligation to act fairly in the market.

2.2.2.1 Indian perspective-

Indian competition Act 2002 defines, abuse of dominance as ‘an ability or
superiority possessed by an enterprise which enables it to operate in a way affecting
the competitors, consumers and relevant market’.?® In other words, dominance of

an undertaking is adversely affecting competitors, consumers, competition.

In order to assess such dominance of an enterprise, it is important to determine

relevant market i.e., relevant product market, relevant geographic market.

In this connection, recently enacted Competition (Amendment) Act, 2023 defines
relevant market?® as ‘market involving all those products or services which are
substitutable by consumer, because of their intended use, prices, characteristics’.
Further it adds that, the production or supply are understood as substitutable by the
supplier, if there is ease of switching production in relation to such products or
services, in short term without additional cost or risks in response to small and also

permanent variation in prices.

Admittedly, market should have alternatives, enabling consumers to substitute
easily without incurring heavy prices. Similarly, suppliers should also have ease of
switching products. This provision is aimed at protecting the interests of consumers

as well as suppliers.

Particularly, it is necessary to understand relevant product and relevant geographic

market which assist in determining the dominance.

28 Explanation (a) of Section 4 of Competition Act, 2002
29 Section 2 (f) of Competition (Amendment) Act, 2023
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Relevant product market-

A market comprising all the products or services, enabling consumer to substitute,
by reason of their characteristics, price, intended use. In this connection, Small but
Significant Non-transitory Increase in Price (SSNIP) test becomes very relevant.
The test relates to, customers’ ability in switching to readily available products in
the market (Demand side) or substitutability of products without incurring extra
cost in response to small but long-term price changes (Supply side).*

To illustrate, ‘demand substitution’ customers can easily substitute from tea to
coffee. Similarly ‘supply substitution’, producer of formal shirts can easily shift to
T-shirts. This test is basic for defining relevant market. Despite, there are other
factors to be considered while defining relevant market, such as consumer

preferences, price, end-use of goods, characteristics.3!

Relevant geographical market-

The conditions of competition in relation to supply of products or services or for
demand of products or services are homogenous, which can be easily distinguished
from the existing conditions in neighbouring areas.®> As per Competition Act,
factors to be considered in determining relevant market are, regulatory trade
barriers,3 availability of distribution facilities, consumer preferences, transport

costs, after-sale services, regular supply.3

After identifying relevant market, the next step is to understand factors or acts
leading to abuse of dominance.

%0 Singh, Vijay Kumar, Competition Law Dominant Position and Its Abuse: Meaning of Dominant Position
(September 2014). Module written for e-Pathshala, MHRD Project NME-ICT of Government of India (2014),
Auvailable at SSRN: https://ssrn.com/abstract=2973770 or http://dx.doi.org/10.2139/ssrn.2973770 Accessed on
09.05.2023

31 1bid

32 Singh, Vijay Kumar, Competition Law Dominant Position and Its Abuse: Meaning of Dominant Position
(September 2014). Module written for e-Pathshala, MHRD Project NME-ICT of Government of India (2014),
Auvailable at SSRN: https://ssrn.com/abstract=2973770 or http://dx.doi.org/10.2139/ssrn.2973770 Accessed on
09.05.2023

33 Regulatory trade barriers imposed by Govt of India and trade barriers imposed by State in the public interest.

34 Singh, Vijay Kumar, Competition Law Dominant Position and Its Abuse: Meaning of Dominant Position
(September 2014). Module written for e-Pathshala, MHRD Project NME-ICT of Government of India (2014),
Available at SSRN: https://ssrn.com/abstract=2973770 or http://dx.doi.org/10.2139/ssrn.2973770 Accessed on
09.05.2023
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Pre-dominantly, Section 4 (1) of Indian competition Act 2002, relate to abuse of
dominant position, which prohibits abuse of dominant position by an enterprise®®

or group.®
Section 4 (2) enumerates acts which-

1. Directly or indirectly imposition of unfair, discriminatory conditions or price
(which includes predatory price) in purchase or sale of goods or services. However,

a discriminatory condition or price adopted to serve competition is permitted,

2. Acts which restrict production and cause adverse effects to technical or scientific

development in relation to goods or services,
3. Practices, amounting to denial of market access,

4. Concluding a contract subject to acceptance of supplementary obligations which

have no connection with subject matter of the contract,

5. Abusing its dominant position in one relevant market, for the purpose of entering

another relevant market.

Thus, acts of causing harm to entry, restricting production or development, price
discrimination, denial of market access, unfair conditions imposed in transactions

amount to abuse of dominant position.

In East India Petroleum pvt Itd (EIPL) v South Asia LPG company pvt Itd®
(SALPG), the Competition commission of India (CCI) ruled that, protection of
commercial interest by dominant entity, at the cost of competition, is contrary to
the object of the Act.

The brief facts of the case are that parties to the case were engaged in the business

of terminalling services to the oil marketing companies (OMCs).

3 Section 2 (h) Competition Act 2002

3 The term ‘Group’ is mentioned in explanation (b) of Section 5 of Competition Act 2002 that, two or more
enterprises directly or indirectly are in position to exercise 26% or more of voting rights in other enterprise or
appoints more than 50 % of board of Directors or controls management & affairs of other enterprise.
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Required business infrastructure was owned by SALPG. EIPL alleged that SALPG
didn’t allow it to use blender on standalone basis but insisted on the mandatory use
of its cavern as well. It entailed payment of higher prices. As a result, OMCs were
forced to avail services by SALPG. To resolve these issues, there were negotiations
between the parties but all in vain. Finally, EAIL was constrained to approach CCI.
CClI held that SALPG shall allow use of its infrastructure subject to safety and other
requirements but shall not insist on mandatory use of cavern. Further, it imposed a
penalty of INR 19,20,70,000/-.%8

Thus, unfair conditions in transactions, conditional acceptance of obligations are

prohibited as abuse of dominance.

Enforcement under Indian Competition Act 2002

Competition Commission of India (CCI) has wide powers to regulate competition.
Particularly, Section 19 of the Competition Act 2002 empowers Competition
Commission of India, to conduct inquiry in assessing dominant position of an
enterprise. While assessing dominant position, it is bound to consider several
factors such as market share, size and resource of an enterprise, vertical integration,
dependence of consumers, competitors, market structure, size of the market, entry
barriers etc.

Apart from CCI, as per Section 16 of the Competition Act, Central government is
empowered to appoint Director General (DG) to assist CCI in conducting inquiries

into contravention of the Act.

Upon receiving information or reference from Central government or State
government or Statutory authority or Suo moto, CCI believes that there exists a
prima facie case, it is empowered to direct DG to conduct an investigation into the
matter. In contrast, if CCl is of the opinion that there is no prima facie case, it can

close the matter, pass order accordingly.®

38 India: CCI Imposes Penalty On South Asia LPG Company Ltd For Abuse Of Dominant Position- A Classic
Case Of Denial Of Essential Facility, https://www.mondag.com/india/antitrust-eu-competition-/739328/cci-
imposes-penalty-on-south-asia-lpg-company-Itd-for-abuse-of-dominant-position--a-classic-case-of-denial-of-
essential-facility Accessed on 11.05.2023

39 Section 26 of the Indian Competition Act 2002
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Additionally, Competition Appellate Tribunal(CCA) hears appeals from decisions
or order passed by CCI.

2.2.2.2 EU Perspective- TFEU provisions

Article 102 of the TEFU relate to abuse of dominant position that, abuse of
dominant position by one or more undertakings, affecting internal markets shall be

prohibited. Such abuse may be in forms of-

1.imposing unfair purchase or selling prices or unfair trading conditions,

2. acts which limit the production, technical development, markets,

3. by applying dissimilar conditions placing a party to competitive disadvantage,

4. conclusion of contracts only on acceptance of supplementary conditions which

have no connection with contract in hand.

It is clear that, the Article 102 of TFEU and Section 4 of Indian Competition Act
2002 have similar conditions for an act amounting to abusiveness of dominant

position.

In Hoffman la Roche®°, the court defines dominant position as ‘economic strength
or dominant position possessed by an undertaking, which allows it to act in a way
to prevent fair competition in the market.**

Thus in order to prove an infringement of Article 102, an undertaking should have
economic strength which led to preventing fair competition. 