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Summary 

International investment law has traditionally been structured around the pro-
tection of foreign investors and investments. Through investment treaties, in-
vestors are granted substantive rights and procedural standing to bring claims 
against host states, while obligations are imposed primarily on states. This 
structure has contributed to concerns that investment law may restrict states’ 
ability to regulate in the public interest, particularly in areas such as public 
health, environmental protection and human rights. Against this background, 
this thesis examines whether investor obligations can function as a mecha-
nism for reconciling investment protection with states’ right to regulate in the 
public interest. 

The thesis applies a doctrinal legal method, combined with conceptual anal-
ysis and reform-oriented evaluation. It first examines how the tension be-
tween investment protection and the right to regulate is conceptualised within 
international investment law. It then analyses selected arbitral awards in 
which investor obligations and counterclaims have been addressed, focusing 
on how such obligations have been recognised and applied in practice. Fi-
nally, it examines ongoing reform efforts, especially the work of UNCITRAL 
Working Group III on counterclaims. 

The thesis finds that investor obligations constitute a viable mechanism for 
reconciliation, but only to a limited and conditional extent. Their main signif-
icance lies in their ability to bring investor conduct into the same legal frame-
work as investor rights and state regulatory authority. In arbitral practice, in-
vestor obligations have been most effective where they are grounded in an 
express treaty provision or in domestic law capable of being applied by the 
tribunal. Counterclaims are particularly important because they provide a pro-
cedural avenue through which respondent states may invoke investor miscon-
duct within the same proceedings as the investor’s claim. 

At the same time, investor obligations are not yet a settled or general feature 
of international investment law. Their effectiveness depends on a sufficiently 
clear legal basis, consent, jurisdictional and admissibility requirements, and 
procedural mechanisms capable of giving them practical effect. The reform 
efforts examined in the thesis confirm this cautious development. UN-
CITRAL Draft Provision 10 may strengthen the procedural possibility of 
counterclaims, but it does not itself create substantive investor obligations. 

The thesis therefore concludes that investor obligations should be understood 
as a meaningful but limited reform tool. They do not limit the protective func-
tion of investment treaties, nor do they remove the constraints that investment 
law places on states. However, by allowing investor conduct, public-interest 
regulation and investment protection to be assessed together, they may con-
tribute to a more balanced investment treaty regime. 
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Sammanfattning 

Den internationella investeringsrätten har traditionellt varit uppbyggd kring 
skyddet av utländska investerare och investeringar. Genom investeringsavtal 
tillerkänns investerare materiella rättigheter och processuell behörighet att 
väcka talan mot värdstater, medan skyldigheter främst åläggs stater. Denna 
struktur har bidragit till farhågor om att investeringsrätten kan begränsa sta-
ters möjligheter att reglera i allmänintresset, särskilt inom områden som folk-
hälsa, miljöskydd och mänskliga rättigheter. Mot denna bakgrund undersöker 
uppsatsen om investerarförpliktelser kan fungera som en mekanism för att 
förena investeringsskyddet med staters rätt att reglera i allmänintresset.  

Uppsatsen tillämpar en rättsdogmatisk metod, kombinerad med begreppsana-
lys och en reforminriktad utvärdering. Den undersöker först hur spänningen 
mellan investeringsskydd och rätten att reglera konceptualiseras inom den in-
ternationella investeringsrätten. Därefter analyseras utvalda skiljedomar där 
investerarförpliktelser och genkäromål har behandlats, med fokus på hur så-
dana förpliktelser har erkänts och tillämpats i praktiken. Slutligen undersöks 
pågående reformarbete, särskilt arbetet med genkäromål i UNCITRAL:s ar-
betsgrupp III. 

Uppsatsen kommer fram till att investerarförpliktelser utgör en fungerande 
mekanism för att förena nämnda intressen, men endast i begränsad utsträck-
ning och under vissa förutsättningar. Deras huvudsakliga betydelse ligger i 
att investerarens agerande kan föras in i samma rättsliga ramverk som inve-
sterarens rättigheter och staters regleringsmakt. I skiljeförfaranden har inve-
sterarförpliktelser haft störst betydelse när de har grundats på en uttrycklig 
bestämmelse i ett investeringsavtal eller i nationell rätt som kan tillämpas av 
skiljenämnden. Genkäromål är särskilt betydelsefulla eftersom de utgör en 
processuell väg genom vilken svarandestater kan åberopa investerares 
misskötsamhet inom samma förfarande som investerarens talan. 

Samtidigt är investerarförpliktelser ännu inte ett etablerat eller allmänt inslag 
i internationell investeringsrätt. Deras effektivitet beror på en tillräckligt tyd-
lig rättslig grund, krav på behörighet och tillåtlighet samt processuella mek-
anismer som kan ge dem praktisk verkan. Det reformarbete som undersöks i 
uppsatsen bekräftar denna försiktiga utveckling. UNCITRAL:s utkastbestäm-
melse 10 kan stärka den processuella möjligheten till genkäromål, men skapar 
i sig inte materiella förpliktelser för investerare.  

Uppsatsen drar därför slutsatsen att investerarförpliktelser bör ses som ett me-
ningsfullt men begränsat reformverktyg. De minskar varken investerarskyd-
det enligt investeringsavtalen eller de begränsningar som investeringsrätten 
lägger på staterna. Genom att göra det möjligt att bedöma investerares age-
rande, staters reglering i allmänintresset och investeringsskyddet tillsammans 
kan de dock bidra till en mer balanserad investeringsrättslig ordning.    
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1 Introduction 

1.1 Background 
 
Modern international investment law is commonly traced to 1959, when Ger-
many and Pakistan concluded the first bilateral investment treaty (BIT).1 
Since then, international investment agreements (IIAs) have multiplied con-
siderably, particularly in the period following the end of the Cold War,2 with 
the number of BITs quintupling in the 1990s alone.3 However, since the 
2010s, there has been a noticeable decline in treaty-making.4 In 2017, for the 
first time, the number of effective treaty terminations exceeded the number 
of newly concluded treaties.5  

A recent report by the United Nations Conference on Trade and Development 
(UNCTAD) states that more than 3,300 IIAs are currently in existence.6 As 
such, they form the cornerstone of modern international investment law and 
may consist of regular BITs,7 sectoral and regional treaties8 and investment 
chapters in free trade agreements (FTAs).9 In a few instances, earlier bilateral 
commercial and trade agreements must also be considered.10 In essence, IIAs 

 
1 Treaty between the Federal Republic of Germany and Pakistan for the Promotion and 

Protection of Investments (signed 25 November 1959, entered into force 28 April 1962) (Ger-
many–Pakistan BIT).  

2 UNCTAD, World Investment Report 2016: Investor Nationality: Policy Challenges 
(United Nations 2016) 101. 

3 UNCTAD, ‘Bilateral Investment Treaties 1959–1999’ (14 December 2000) UN Doc 
UNCTAD/ITE/IIA/2, 1. 

4 UNCTAD, World Investment Report 2016 (n 2) 101. 
5 UNCTAD, World Investment Report 2018: Investment and New Industrial Policies 

(United Nations 2018) 88. 
6  UNCTAD, World Investment Report 2025: International Investment in the Digital 

Economy (United Nations 2025) 104.  
7 See eg Agreement between the Argentine Republic and the Kingdom of Spain on the 

Reciprocal Promotion and Protection of Investments (signed 3 October 1991, entered into 
force 28 September 1992) (Argentina–Spain BIT); Reciprocal Investment Promotion and 
Protection Agreement between the Government of the Kingdom of Morocco and the Gov-
ernment of the Federal Republic of Nigeria (signed 3 December 2016) (Morocco–Nigeria 
BIT). 

8 See eg Energy Charter Treaty (opened for signature 17 December 1994, entered into 
force 16 April 1998) 2080 UNTS 95 (ECT); ASEAN Comprehensive Investment Agreement 
(signed 26 February 2009, entered into force 24 February 2012) (ACIA). 

9 See eg North American Free Trade Agreement (Canada, Mexico and the United States) 
(signed 17 December 1992, entered into force 1 January 1994) 32 ILM 289 (1993) (NAFTA), 
ch 11; Comprehensive Economic and Trade Agreement (CETA) between Canada, of the one 
part, and the European Union and its Member States, of the other part (signed 30 October 
2016, provisionally applied 21 September 2017) [2017] OJ L11/23, ch 8. 

10 Notably, Treaties of Friendship, Commerce and Navigation concluded by the United 
States with numerous countries, many of which remain in force, often contain provisions 
affecting foreign investment and may serve as a basis for international claims protecting in-
vestor interests. See eg Oil Platforms (Islamic Republic of Iran v United States of America) 
(Judgment) [2003] ICJ Rep 161, concerning the Treaty of Amity, Economic Relations, and 
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are instruments of international law through which states undertake commit-
ments towards other states regarding the treatment afforded to foreign inves-
tors and investments, while also agreeing on mechanisms for the enforcement 
of those commitments. As reflected in their titles, a central purpose of invest-
ment treaties is the protection and promotion of investment.11 However, this 
description may be incomplete, as the protection afforded to foreign invest-
ment under these treaties also serves as a means of promoting economic pros-
perity and development within the host state.12 Indeed, many investment trea-
ties expressly recognise the role of foreign investment in advancing economic 
development,13  which is also supported by numerous studies which have 
demonstrated the beneficial effects of foreign investment on economic devel-
opment.14 

In addition to the aforementioned types of treaties, there are also a limited 
number of multilateral treaties, most notably the World Bank’s Convention 
on the Settlement of Investment Disputes between States and Nationals of 
Other States (ICSID Convention),15 which provides an institutional frame-
work and procedural rules for resolving investment disputes through arbitra-
tion and enforcing arbitral awards, commonly referred to as ISDS or Investor-
State Dispute Settlement. 16  The creation of ICSID became particularly 

 
Consular Rights between the United States of America and Iran (signed 15 August 1955, 
entered into force 16 June 1957) 284 UNTS 93. 

11 See eg Siemens AG v Argentine Republic (Decision on Jurisdiction, 3 August 2004) 
ICSID Case No ARB/02/8 [82]; Jeswald W Salacuse, The Law of Investment Treaties (3rd 
edn, Oxford University Press 2021) 1, noting that US BITs generally refer to the ‘encourage-
ment’ rather than the ‘promotion’ of investment, although the two terms appear to have the 
same meaning in practice. While some states have moved away from references to promotion 
or encouragement in investment treaty titles, UNCTAD has observed that attracting invest-
ment remains a policy priority: UNCTAD, World Investment Report 2019: Special Economic 
Zones (United Nations 2019) xii. 

12 See eg Joseph Charles Lemire v Ukraine (Decision on Jurisdiction and Liability, 14 
January 2010) ICSID Case No ARB/06/18 [272]–[273]; Saluka Investments BV v Czech Re-
public (Partial Award, 17 March 2006) UNCITRAL [300].  

13 See eg Bilateral Agreement for the Promotion and Protection of Investments between 
the Government of the Republic of Colombia and the Government of the United Arab Emir-
ates (signed 12 November 2017) (Colombia–UAE BIT), preamble; Agreement between the 
Republic of Guatemala and the Republic of Trinidad and Tobago on the Reciprocal Promo-
tion and Protection of Investments (signed 13 August 2013, entered into force 23 June 2016) 
(Guatemala–Trinidad and Tobago BIT), preamble.  

14  See Barnali Choudhury, ‘International Investment Law and Noneconomic Issues’ 
(2020) 53 Vanderbilt Journal of Transnational Law 1, 3, with further references.  

15 Convention on the Settlement of Investment Disputes between States and Nationals of 
Other States (opened for signature 18 March 1965, entered into force 14 October 1966). 

16 Other institutional arbitral fora include the Permanent Court of Arbitration (PCA), the 
International Court of Arbitration of the International Chamber of Commerce (ICC), and the 
Arbitration Institute of the Stockholm Chamber of Commerce (SCC), all of which administer 
investor-state arbitration proceedings. Investors may also resort to ad hoc arbitration, which 
gives the parties greater procedural flexibility, including in the choice of applicable arbitra-
tion rules. For this purpose, parties frequently rely on the procedural rules of the United Na-
tions Commission on International Trade Law (UNCITRAL). Awards rendered outside the 
ICSID Convention may be enforced through the Convention on the Recognition and 
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significant as, in subsequent decades, an increasing number of bilateral and 
multilateral investment treaties referred to ICSID as a forum for dispute set-
tlement.17 From the perspective of member states, a key advantage was that 
investment disputes would be ‘depoliticised’, avoiding direct confrontation 
between the investor’s home state and the host state.18 Although ICSID’s 
caseload remained modest for its first two decades, it had become the princi-
pal forum for investment dispute settlement by the 1990s. Since then, inves-
tor–state arbitration has produced an expanding body of decisions, both 
within the ICSID framework and in other arbitral fora. This development was 
largely driven by the increasing availability of treaty-based investor–state ar-
bitration.19 

However, the success of investment arbitration has also generated concern 
and criticism. The growing number of awards rendered by differently consti-
tuted tribunals has raised concerns regarding consistency and coherence. 
Some states have more frequently found themselves as respondents and have 
come to view the repeated need to defend claims by foreign investors as a 
significant burden. At the same time, investment law, and investment arbitra-
tion in particular, has been criticised for restricting states’ freedom to regu-
late.20 More specifically, these critics of investment treaty arbitration argue 
that ISDS allows foreign investors, most commonly multinational corpora-
tions, to interfere with a government’s ability to regulate in the public interest. 
This includes regulation aimed at protecting public health, public policy, 
safety and the environment. Disputes of this kind concern challenges brought 
by foreign investors against generally applicable government measures, in-
cluding legislation, regulations and executive acts.21 To a large extent, these 
concerns can be attributed to the inherent asymmetry of IIAs, which impose 
obligations on states to protect foreign investments while granting investors 

 
Enforcement of Foreign Arbitral Awards (New York Convention) (adopted 10 June 1958, 
entered into force 7 June 1959) 330 UNTS 3. 

17 Rudolf Dolzer, Ursula Kriebaum and Christoph Schreuer, Principles of International 
Investment Law (3rd edn, Oxford University Press 2022) 11–12.  

18 See Ursula Kriebaum, ‘Evaluating Social Benefits and Costs of Investment Treaties: 
Depoliticization of Investment Disputes’ (2018) 33(1) ICSID Review: Foreign Investment 
Law Journal 14. 

19 Dolzer, Kriebaum and Schreuer (n 17) 12–13.  
20 ibid 13–14.  
21 Vera Korzun, ‘The Right to Regulate in Investor-State Arbitration: Slicing and Dicing 

Regulatory Carve-outs’ (2017) 50 Vanderbilt Journal of Transnational Law 355, 358–360. 
High-profile cases include the tobacco plain packaging disputes, in which Philip Morris chal-
lenged public health measures adopted by Australia and Uruguay, and the Vattenfall disputes 
against Germany, which concerned environmental restrictions on a coal-fired power plant 
and, later, Germany’s nuclear phase-out, see Philip Morris Asia Limited v The Common-
wealth of Australia (Award on Jurisdiction and Admissibility, 17 December 2015) UN-
CITRAL, PCA Case No 2012-12; Philip Morris Brands Sàrl, Philip Morris Products SA and 
Abal Hermanos SA v Oriental Republic of Uruguay (Award, 8 July 2016) ICSID Case No 
ARB/10/7; Vattenfall AB and others v Federal Republic of Germany (I) (Award, 11 March 
2011) ICSID Case No ARB/09/6; Vattenfall AB and others v Federal Republic of Germany 
(II) (Order of the Tribunal Taking Note of the Discontinuance of the Proceeding, 9 November 
2021) ICSID Case No ARB/12/12. 
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procedural standing to bring claims when they consider those obligations to 
have been breached. Yet this structure is not reciprocal, either substantively 
or procedurally: (1) investors are traditionally subject to few corresponding 
obligations, and (2) states have limited avenues to submit claims against in-
vestors where their conduct gives rise to legal concern.22  

The growing dissatisfaction with the international investment law regime has 
led states to take the significant step of terminating, renegotiating, or replac-
ing their BITs.23 Bolivia, Ecuador and Venezuela went even further by de-
nouncing the ICSID Convention. 24  This dissatisfaction has also been re-
flected in the withdrawal of several states, as well as the EU and Euratom, 
from the ECT.25 On a broader level, the EU has assumed a leading role in 
responding to concerns with traditional ISDS and the perceived legitimacy 
crisis in investment treaty arbitration.26 The European Commission has pro-
posed structural reform of the system, most notably by seeking to replace 

 
22 Bjorklund AK, ‘The Role of Counterclaims in Rebalancing Investment Law’ (2013) 

17(2) Lewis & Clark Law Review 461, 462–464.  
23 Notable examples include Indonesia, India and South Africa, see eg, Ben Bland and 

Shawn Donnan, ‘Indonesia to Terminate More Than 60 Bilateral Investment Treaties’ Fi-
nancial Times (26 March 2014) <https://www.ft.com/content/3755c1b2-b4e2-11e3-af92-
00144feabdc0> accessed 12 May 2026; Nicholas Peacock and Nihal Joseph, ‘Mixed Mes-
sages to Investors as India Quietly Terminates Bilateral Investment Treaties with 58 Coun-
tries’ (Herbert Smith Freehills Arbitration Notes, 16 March 2017) 
<https://www.hsfkramer.com/notes/arbitration/2017-03/mixed-messages-to-investors-as-in-
dia-quietly-terminates-bilateral-investment-treaties-with-58-countries> accessed 12 May 
2026; Peter Leon, Jonathan Veeran and Erin Warmington, ‘South Africa Declines to Renew 
Bilateral Investment Treaties with European Union Member States’ (Webber Wentzel, 5 Oc-
tober 2012) <https://www.mondaq.com/southafrica/international-trade-amp-invest-
ment/199586/south-africa-declines-to-renew-bilateral-investment-treaties-with-european-
union-member-states> accessed 12 May 2026. 

24 Sergey Ripinsky, ‘Venezuela’s Withdrawal From ICSID: What it Does and Does Not 
Achieve’ (Investment Treaty News, 13 April 2012) 
<https://www.iisd.org/itn/2012/04/13/venezuelas-withdrawal-from-icsid-what-it-does-and-
does-not-achieve/> accessed 11 May 2026; José Carlos Bernal Rivera and Mauricio Viscarra 
Azuga, ‘Life after ICSID: 10th Anniversary of Bolivia’s Withdrawal from ICSID’ (Kluwer 
Arbitration Blog, 13 May 2017) <https://legalblogs.wolterskluwer.com/arbitration-blog/life-
after-icsid-10th-anniversary-of-bolivias-withdrawal-from-icsid/> accessed 11 May 2026. It 
should be noted, however, that Ecuador rejoined the ICSID Convention in June 2021, more 
than a decade after denouncing it: ICSID, ‘Ecuador Ratifies the ICSID Convention’ (ICSID 
News Release, 7 July 2021) <https://icsid.worldbank.org/news-and-events/news-releases/ec-
uador-ratifies-icsid-convention> accessed 11 May 2026. More recently, in April 2026, Co-
lombia also signalled a possible withdrawal from the investment arbitration system, although 
no formal denunciation has yet occurred: Felipe Nazar Pagani, Mark Clarke and Charles 
Newman, ‘Colombia’s ICSID Threat: What Investors Need to Know’ (Akin, 15 April 2026) 
<https://www.akingump.com/en/insights/alerts/colombias-icsid-threat-what-investors-need-
to-know> accessed 18 May 2026. 

25 European Commission, ‘EU Notifies Exit from Energy Charter Treaty and Puts an End 
to Intra-EU Arbitration Proceedings’ (27 June 2024) <https://ec.europa.eu/commis-
sion/presscorner/detail/en/ip_24_3513> accessed 12 May 2026. 

26 Korzun (n 21) 362.  
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ISDS with a permanent multilateral two-tier investment court system.27 The 
EU’s agreements with Canada and Vietnam represent early examples of this 
approach, as they contain provisions enabling investment courts to handle 
disputes instead of traditional investor-state arbitration.28 

Since the middle of the 2010s, several institutional reform efforts have been 
initiated.29 This has also sparked the emergence of a new generation of IIAs, 
which seek to address problems associated with older treaties, including 
broad and unrefined protection standards, insufficient safeguards for regula-
tory autonomy, and exposure to ISDS claims.30 The most comprehensive 
multilateral reform effort has been launched within the United Nations Com-
mission on International Trade Law (UNCITRAL), where Working Group III  
(WG III) has been given a broad mandate to examine and identify pressing 
issues in ISDS and make recommendations for possible reforms.31  

However, an important caveat applies to the UNCITRAL reform process. Its 
mandate is implicitly confined to procedural reform, meaning that broader 
reform of the substantive rules contained in investment treaties is largely left 
outside its scope.32 This carve-out, and its interpretation, has been criticised 
on both normative and legal grounds. Normatively, the concern is that WG 
III’s identified systemic problems cannot be fully addressed without reform-
ing the underlying substantive rules. Legally, it is disputed whether the man-
date in fact excludes substantive treaty reform, particularly since the line be-
tween procedural and substantive reform is often difficult to sustain. 33 

 
27 European Commission, Investment in TTIP and beyond – the path for reform: Enhanc-

ing the right to regulate and moving from current ad hoc arbitration towards an Investment 
Court (Concept Paper, 2015). 

28 CETA (n 9); Investment Protection Agreement between the European Union and its 
Member States, of the one part, and the Socialist Republic of Viet Nam, of the other part 
(signed 30 June 2019). 

29 For example, the ICSID Arbitration Rules 2022 introduced procedural reforms aimed 
at improving efficiency, transparency and procedural integrity. Comparable developments 
can also be seen in the UNCITRAL framework, as the UNCITRAL Arbitration Rules 2021 
include the UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration. 
Other arbitral institutions, such as the ICC and SCC, have adopted comparable procedural 
and administrative reforms; see the ICC Rules of Arbitration 2021 and the SCC Arbitration 
Rules 2023. The SCC Arbitration Rules 2023 also contain specific provisions on investment 
treaty disputes. 

30 UNCTAD, World Investment Report 2015: Reforming International Investment Gov-
ernance (United Nations 2015) 124–125; UNCTAD, ‘International Investment Agreements 
Trends: The Increasing Dichotomy between New and Old Treaties’ (IIA Issues Note No 2, 
October 2024) UN Doc UNCTAD/DIAE/PCB/INF/2024/4, 5.  

31 UNCITRAL, ‘Report of the United Nations Commission on International Trade Law, 
Fiftieth Session (3–21 July 2017)’ UN Doc A/72/17, para 264; UNCITRAL, ‘Report of 
Working Group III (Investor-State Dispute Settlement Reform) on the Work of Its Thirty-
Fourth Session (Vienna, 27 November–1 December 2017)’ (19 December 2017) UN Doc 
A/CN.9/930/Rev.1. 

32 Malcolm Langford and others, ‘Special Issue: UNCITRAL and Investment Arbitration 
Reform: Matching Concerns and Solutions: An Introduction’ (2020) 21 Journal of World 
Investment & Trade 167. 

33 See ibid with further references.  
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Nonetheless, the need to address more substantive reforms remain if states 
are to pursue their ambition of reforming and rebalancing the investment law 
regime. 

While several newer-generation IIAs have begun to incorporate more sub-
stantive reforms, initially by recalibrating traditional standards of investor 
protection and dispute settlement mechanisms, and later through an increas-
ing inclusion of investment cooperation and facilitation provisions,34 these 
reforms remain largely confined to the traditional ISDS framework. This sig-
nificantly limits their rebalancing potential, as they largely fail to address the 
substantive dimension of the regime’s asymmetry, namely that obligations 
continue to fall predominantly on states rather than investors. However, 
UNCTAD has noted a small but growing share of IIAs containing direct in-
vestor obligations, which may offer a more effective tool for rebalancing in-
vestors’ rights and obligations. Around 10 per cent of treaties signed between 
2020 and 2024 include such provisions.35 Investor obligations can cover a 
wide range of issues, including the environment, labour standards, local com-
munities, anti-corruption, transparent corporate governance practices, and 
taxation.36 As explored in this thesis, investor obligations may also be derived 
from sources beyond the applicable treaty itself. 

However, imposing obligations on investors may be insufficient unless the 
second dimension of ISDS asymmetry is also addressed, namely the limited 
avenues available to states to bring claims against investors. In the past dec-
ade, several prominent arbitral awards have demonstrated that counterclaims 
may provide a procedural avenue through which investor obligations can be 
invoked and given effect in ISDS proceedings.37 Against this background, 
some states encouraged UNCITRAL Working Group III to consider counter-
claims as a potentially important reform option, 38  and the issue was 

 
34 UNCTAD, ‘The Reform of International Investment Agreements – State of Play’ (IIA 

Issues Note No 3, December 2025) UN Doc UNCTAD/DIAE/PCB/INF/2026/1, 4.  
35 ibid 15. 
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Republic of Brazil and the Republic of India (signed 25 January 2020, entered into force 21 
December 2025) (Brazil–India BIT); Agreement between the Swiss Federal Council and the 
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Investments (signed 24 May 2022, entered into force 1 August 2024) (Indonesia–Switzerland 
BIT); Protocol to the Agreement Establishing the African Continental Free Trade Area on 
Investment (adopted 19 February 2023) (AfCFTA Investment Protocol). 

37  See eg Urbaser SA and Consorcio de Aguas Bilbao Bizkaia, Bilbao Bizkaia Ur 
Partzuergoa v Argentine Republic (Award, 8 December 2016) ICSID Case No ARB/07/26; 
David R Aven and others v Republic of Costa Rica (Final Award, 18 September 2018) ICSID 
Case No UNCT/15/3; Burlington Resources Inc v Republic of Ecuador (Decision on Coun-
ter-claims, 7 February 2017) ICSID Case No ARB/08/5; Perenco Ecuador Ltd v Republic of 
Ecuador and Empresa Estatal Petróleos del Ecuador (Award, 27 September 2019) ICSID 
Case No ARB/08/6.  

38 UNCITRAL, ‘Report of Working Group III (Investor-State Dispute Settlement Re-
form) on the Work of Its Thirty-Seventh Session (New York, 1–5 April 2019)’ (United Na-
tions 2019) UN Doc A/CN.9/970, paras 34–35, 74; see submissions from Morocco and South 
Africa: UNCITRAL, ‘Possible Reform of Investor-State Dispute Settlement (ISDS): 
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subsequently taken up in the reform process.39 Following several years of 
work, provisions on counterclaims were included in the Draft provisions on 
procedural and cross-cutting issues.40 These draft provisions form part of the 
Working Group’s ongoing work and are being prepared for possible inclusion 
in existing and future IIAs to address the resolution of investment disputes 
between investors and states. 41  In the most recent draft, Draft Provision 
10(1)(b) on counterclaims is framed broadly, referring to investor obligations 
arising not only under the applicable agreement, but also under domestic law, 
relevant investment contracts, and any other instrument binding on the claim-
ant.42  

Building on these developments, the thesis proceeds from the question 
whether greater recognition of investor obligations, and their invocation 
through counterclaims, can address the substantive and procedural asym-
metry of IIAs and contribute to reconciling investment protection with states’ 
right to regulate in the public interest. 

1.2 Purpose and Research Questions 
 

The purpose of this thesis is to examine to what extent a clarification and 
recognition of investor obligations can function as a means of bridging the 
gap between investment protection and the right to regulate. The thesis aims 
to examine the difficulties inherent in balancing these two competing inter-
ests, as reflected in the protection of foreign investors’ rights and states’ reg-
ulatory authority. Against this background, investor obligations are explored 
through arbitral practice and the ongoing reform process within UNCITRAL 
Working Group III, with particular attention to their invocation through coun-
terclaims as a means of further rebalancing these interests. 

To fulfil this purpose, the thesis aims to answer the following main research 
question: 

 
Submission from the Government of Morocco’ (Note by the Secretariat, 4 March 2019) UN 
Doc A/CN.9/WG.III/WP.161; UNCITRAL, ‘Possible Reform of Investor-State Dispute Set-
tlement (ISDS): Submission from the Government of South Africa’ (Note by the Secretariat, 
17 July 2019) UN Doc A/CN.9/WG.III/WP.176. 

39 UNCITRAL, ‘Report of Working Group III (Investor-State Dispute Settlement Re-
form) on the Work of Its Thirty-Ninth Session (Vienna, 5–9 October 2020)’ UN Doc 
A/CN.9/1044, paras 57–63. 

40 UNCITRAL, ‘Possible Reform of Investor-State Dispute Settlement (ISDS): Draft Pro-
visions on Procedural and Cross-Cutting Issues’ (Note by the Secretariat, 26 July 2023) UN 
Doc A/CN.9/WG.III/WP.231, Draft Provision 11 (‘Counterclaims’). 

41 ibid para 3.  
42 UNCITRAL, ‘Possible Reform of Investor-State Dispute Settlement (ISDS): Draft Pro-

visions on Procedural and Cross-Cutting Issues’ (Note by the Secretariat, 30 June 2025) UN 
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- To what extent do investor obligations constitute a viable mechanism 
for reconciling investment protection with states’ right to regulate in 
the public interest in international investment law? 

In order to answer the main question, three sub-questions will be examined 
within the thesis: 

- How is the tension between investment protection and the right to reg-
ulate conceptualised within international investment law? 

- To what extent are investor obligations recognised and applied in ar-
bitral practice, particularly through counterclaims, and what limita-
tions can be identified in their current use? 

- How do ongoing reform efforts within UNCITRAL Working Group 
III address investor obligations, and what role do they assign to them 
in rebalancing the investment treaty regime? 

1.3 Methodology and Materials 
 

This thesis primarily applies a doctrinal legal method.43 This methodological 
approach is adopted because the research questions concern the interpretation, 
systematisation and evaluation of rules, principles and concepts within inter-
national investment law. Schill and Gülay describe doctrinal analysis as a 
method concerned with identifying the meaning and normative content of le-
gal rules and principles, their relationship to one another, and the internal 
functioning of the law. They further explain that doctrinal analysis in interna-
tional investment law may include black-letter analysis, interpretation, struc-
tural analysis and comparative elements.44 The thesis therefore relies on pri-
mary legal materials, including investment treaties, arbitral awards and arbi-
tration rules, together with relevant secondary literature and other interna-
tional materials, such as institutional reports and reform documents. 

The thesis combines doctrinal analysis of the law as it stands with conceptual 
analysis and reform-oriented evaluation.45 Schill and Gülay distinguish be-
tween research into the lex lata, which concerns the existing content of legal 
rights and obligations, and research into the lex ferenda, which evaluates de-
ficiencies in the existing regime and considers how the law should be re-
formed.46 This distinction is reflected in the structure of the thesis. The main 

 
43 Stephan W Schill and Kerem Gülay, ‘Approaches to Foreign Direct Investment in Le-

gal Research’ in Markus Krajewski and Rhea Tamara Hoffmann (eds), Research Handbook 
on Foreign Direct Investment (Edward Elgar 2019) 62–64. 

44 ibid.  
45 ibid. 
46 ibid 49–50, 52, 55–57.  
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research question has an overarching evaluative function, as it asks whether 
investor obligations constitute a viable mechanism for reconciling investment 
protection with states’ right to regulate in the public interest. The first sub-
question is addressed through conceptual legal analysis, as it examines how 
the relationship between investment protection and the right to regulate is un-
derstood within international investment law. The second sub-question is pri-
marily concerned with the lex lata, as it analyses selected arbitral awards in 
order to assess how investor obligations and counterclaims have been recog-
nised and applied in existing arbitral practice. The third sub-question then 
moves towards the lex ferenda, as it examines ongoing reform efforts and 
assesses whether their treatment of investor obligations contributes to re-
balancing the investment law regime. 

International investment law is grounded in the traditional sources of interna-
tional law reflected in Article 38(1) of the Statute of the International Court 
of Justice,47 namely international conventions, international custom and gen-
eral principles of law. Judicial decisions and the writings of highly qualified 
publicists further operate as subsidiary means for determining rules of law.48 
Where treaty provisions are analysed, the thesis is guided by the rules of treaty 
interpretation codified in Articles 31 and 32 of the Vienna Convention on the 
Law of Treaties (VCLT).49 At the same time, international investment law 
displays certain specificities in its particular combination of sources. Schill 
notes that, in practice, the field is centred on investment treaties as interpreted 
and applied by investment treaty tribunals. Other sources, such as custom and 
general principles of law, often operate less as independent bases of obliga-
tion and more as means of clarifying and concretising the content of treaty 
standards.50 Arbitral awards are not formal sources of law in the strict sense, 
but they have significant practical importance, since tribunals frequently rely 
on earlier awards as persuasive authority when determining the content of 
investment treaty obligations.51 Domestic law may also be relevant, not as a 
source of international law as such, but where it forms part of the applicable 
law or is relevant to the investor’s obligations under host state law.52 In addi-
tion, soft law instruments, including instruments concerning corporate social 
responsibility and business and human rights, may influence the 

 
47 Statute of the International Court of Justice (adopted 26 June 1945, entered into force 

24 October 1945) 33 UNTS 993. 
48 ibid art 38(1).  
49 Vienna Convention on the Law of Treaties (opened for signature 23 May 1969, entered 

into force 27 January 1980) 1155 UNTS 331, arts 31–32. 
50 Stephan W Schill, ‘Sources of International Investment Law: Multilateralization, Ar-

bitral Precedent, Comparativism, Soft Law’ in Samantha Besson and Jean d’Aspremont 
(eds), The Oxford Handbook of the Sources of International Law (Oxford University Press 
2018) 1099–1100.  

51 ibid 1103–1106.  
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interpretation of investment treaty standards and the developing discussion 
on investor obligations.53 

Since the thesis concerns investor obligations, it is also necessary to address 
the legal position of investors within international investment law. Investors 
are not states, but international investment law gives private investors, includ-
ing legal persons, a distinct procedural position through investor-state arbi-
tration and may also confer substantive rights under investment treaties.54 
This raises the corresponding question of whether investors may also bear 
obligations under international law. While rights are not logically dependent 
on duties, the possibility of investor obligations is supported by the broader 
development in international law whereby non-state actors may, in certain 
circumstances, be directly bound by international obligations.55 However, the 
imposition of such obligations requires a sufficiently clear legal basis and 
must respect the principle of legality. For this reason, the thesis treats investor 
obligations as possible, but not presumed. Their existence and scope must 
instead be determined by reference to the applicable treaty, domestic law 
where relevant, general international law, soft law instruments and arbitral 
practice.56  

1.4 Delimitations  
 

The thesis does not undertake a separate analysis of human rights provisions, 
environmental provisions or sustainable development clauses in IIAs in rela-
tion to the right to regulate. These provisions are relevant to the thesis only 
insofar as they illustrate the broader public interests through which the right 
to regulate is examined within international investment law. Human rights, 
environmental protection and sustainable development are therefore treated 
as public-interest objectives that may justify regulatory measures, rather than 
as independent fields of legal analysis. The same applies to CSR clauses. Alt-
hough recent treaty practice shows an increasing inclusion of CSR, human 
rights and investor-responsibility clauses in IIAs, many of these provisions 
remain framed in soft, best-efforts or hortatory terms.57 Their practical legal 
effect also remains limited, as existing CSR clauses have generally not re-
sulted in effective investor accountability or enforceable obligations within 

 
53 ibid 1110–1113.  
54 Anne Peters, Beyond Human Rights: The Legal Status of the Individual in International 

Law (Cambridge University Press 2016) 282–284, 306–308, 315–317. 
55 ibid 60–63. 
56 ibid 85–89, 343–45. 
57 Choudhury B, ‘Investor Obligations for Human Rights’ (2020) 35(1–2) ICSID Review 
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the ISDS framework.58 For this reason, human rights provisions and CSR 
clauses in IIAs are addressed only where they are relevant to the thesis’ 
broader analysis of public-interest regulation, investor obligations and re-
form, rather than as separate categories of treaty provisions.  

A further delimitation concerns due diligence. The thesis does not examine 
due diligence as a general standard of international law, nor human rights and 
environmental due diligence as a separate business and human rights frame-
work.59 The concept is addressed only where it intersects with the thesis’ 
analysis of the right to regulate and investor obligations. In relation to the 
right to regulate, this is limited to the role of investor knowledge, foreseeabil-
ity and the reasonableness of legitimate expectations under the FET stand-
ard.60 In relation to investor obligations, due diligence is not treated as a sep-
arate category of obligation. As explained further below, the analysis of arbi-
tral practice is confined to obligations invoked directly against investors 
through counterclaims. This reflects the more limited role that investor due 
diligence has so far played in investment arbitration, where it has generally 
operated as a factor in assessing claims to investment protection rather than 
as a developed mechanism for investor accountability.61  

The analysis of arbitral practice in Chapter 4 is limited to cases in which in-
vestor obligations are invoked directly against the investor through counter-
claims, whether the alleged obligation derives from domestic law, the appli-
cable investment treaty or international law.62 The chapter therefore excludes 
cases in which investor conduct is considered only indirectly, for example as 
a defence to the investor’s claim or as a factor affecting jurisdiction, admissi-
bility, liability, causation, quantum or costs.63 This delimitation is justified by 
the chapter’s focus on the recognition and application of investor obligations 
as obligations of the investor, rather than on the broader effects of investor 
misconduct within investor-initiated proceedings. 

Within this category, the analysis further focuses on awards and decisions in 
which counterclaims have generated substantive reasoning on investor obli-
gations. Cases where counterclaims were addressed only briefly on the merits, 
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such as Genin v Estonia, Goetz II, and Inmaris v Ukraine, are therefore not 
treated as central authorities for that specific analysis.64 This does not exclude 
Aven v Costa Rica. Although Costa Rica’s environmental counterclaim did 
not proceed to a full merits assessment, the award remains relevant because 
the tribunal considered, in principle, whether foreign investors may be subject 
to environmental obligations capable of being invoked through counter-
claims.65 Aven is therefore examined for its conceptual significance, rather 
than as an award in which investor obligations were assessed on the merits.  

Finally, the thesis does not provide a comprehensive account of all procedural 
or interpretive mechanisms through which right to regulate in the public-in-
terest may be accommodated in ISDS. Other mechanisms, including amicus 
curiae submissions, tribunal-appointed experts, transparency reforms, propor-
tionality assessments and broader procedural reforms, are therefore not ex-
amined as independent reform paths.66 They may be mentioned where neces-
sary to situate the discussion, particularly in relation to the public-interest 
concerns underlying ISDS reform. The analysis is instead limited to reform 
efforts that are directly relevant to investor obligations and counterclaims, 
since these mechanisms correspond to the thesis’ central concern with 
whether obligations can be invoked against investors as a means of rebalanc-
ing investment protection and states’ right to regulate. The thesis focuses on 
the ongoing work of UNCITRAL Working Group III, particularly Draft Pro-
vision 10 on counterclaims, since this is the institutional reform process most 
directly connected to the procedural invocation of investor obligations.67 

1.5 State of the Art  
 

The present thesis is situated within scholarship examining the relationship 
between investment protection, states’ regulatory authority and the reform of 
international investment law. General works on international investment law, 
including those by Salacuse and Dolzer, Kriebaum and Schreuer, provide the 
doctrinal foundation for understanding the structure, standards and dispute 
settlement mechanisms of the investment treaty regime.68 Reform-oriented 
and methodological scholarship by Schill has further examined the sources, 
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structure and recalibration of international investment law.69  Against this 
background, three more specific strands of literature form the central schol-
arly foundation of the thesis: the literature on the right to regulate, the litera-
ture on investor obligations and counterclaims, and the literature on reform 
efforts within international investment law. 

The first of these strands concerns the right to regulate, which has become a 
distinct field of scholarly inquiry. Titi and Mouyal have been particularly in-
fluential in conceptualising the right to regulate in international investment 
law, including its relationship to public-interest regulation and human 
rights.70 Later academic and expert work by Levashova, Korzun, Gazzini and 
Nadakavukaren has further examined the right to regulate through fair and 
equitable treatment, treaty exceptions and safeguard provisions, public-inter-
est clauses and newer treaty practice.71 These works show that the right to 
regulate cannot be understood merely as a political assertion of sovereignty. 
Rather, it concerns the legal space available to states when exercising regula-
tory authority within the limits imposed by investment treaties. Giannakopou-
los’ Hohfeldian approach is also relevant in this respect, since it supports an 
understanding of the right to regulate as a legal power rather than as a general 
immunity from international responsibility.72 

The second strand concerns investor obligations and counterclaims, which 
have become increasingly important in discussions on the future of interna-
tional investment law. Traditional investment law scholarship focused pri-
marily on the rights of foreign investors and the obligations of host states. By 
contrast, work by Abel, Krajewski, Choudhury, Cotula, Ranjan and Bueno 
has examined whether investors may also bear obligations under investment 
treaties, domestic law, international law or soft law instruments.73 This liter-
ature directly challenges the traditionally asymmetrical structure of invest-
ment law, while also showing that investor obligations require a sufficiently 
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clear legal basis and a procedural mechanism through which they can be in-
voked. In this respect, counterclaims are particularly important. Bjorklund’s 
work remains central to the discussion of counterclaims as a possible means 
of rebalancing investment law, while later scholarship by Abel, de Nanteuil, 
Harrison, Shao, Scherer, Gleason, and Nedumpara and Laddha has examined 
the conditions under which respondent states may bring counterclaims against 
investors, especially in relation to environmental harm, human rights and do-
mestic law obligations.74 This literature has been shaped by arbitral awards 
such as Urbaser v Argentina, Aven v Costa Rica, Burlington v Ecuador, 
Perenco v Ecuador and Al-Warraq v Indonesia, which have examined, to var-
ying degrees, whether counterclaims may allow tribunals to address investor 
conduct within the same proceedings as investor claims.75 At the same time, 
the scholarship shows that counterclaims remain legally constrained. The pre-
sent thesis builds on this literature by examining investor obligations as a pos-
sible response to the substantive and procedural asymmetry of the investment 
treaty regime. 

Recent scholarship on due diligence and investor conduct also forms part of 
this broader development. Sattorova and Ho have examined the rise of inves-
tor due diligence in international investment law, while Levashova and 
Monnheimer have analysed related questions of corporate responsibility and 
human rights due diligence.76 This literature is relevant because it reflects a 
broader tendency to take investor conduct into account in investment law. 
However, the present thesis does not treat due diligence as a separate category 
of investor obligation. The focus is instead on obligations invoked directly 
against investors through counterclaims. 
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The third strand concerns ongoing reform efforts in international investment 
law. The work of UNCITRAL Working Group III has generated significant 
scholarly attention, including by Langford, Giorgetti, and Guntrip, Paine and 
Titi.77 This literature highlights the difficulty of separating procedural reform 
from substantive reform. However, while the UNCITRAL reform process has 
been widely discussed, comparatively limited attention has been given spe-
cifically to counterclaim reform as a mechanism for invoking investor obli-
gations. Although the mandate of Working Group III is generally framed 
around ISDS reform, issues such as counterclaims, damages and the right to 
regulate demonstrate that procedural mechanisms may have substantive im-
plications. The inclusion of counterclaims in the Draft provisions on proce-
dural and cross-cutting Issues is therefore particularly relevant to the present 
thesis.78 It raises the question whether procedural reform can meaningfully 
contribute to rebalancing the investment treaty regime where the underlying 
substantive obligations remain largely centred on states.  

Against this background, the contribution of the thesis lies in bringing to-
gether the literature on the right to regulate, investor obligations and counter-
claims, and ongoing reform efforts in international investment law. While 
these areas have often been examined separately, the thesis analyses whether 
investor obligations, when capable of being invoked through counterclaims, 
can operate as a mechanism for addressing both the substantive and proce-
dural asymmetry of the investment treaty regime. By connecting arbitral prac-
tice with the reform process in UNCITRAL Working Group III, the thesis 
assesses whether such obligations can contribute to reconciling investment 
protection with states’ right to regulate in the public interest. 

1.6 Outline 
 

This thesis is structured as follows. Following this introductory chapter, 
Chapter 2 sets out the main standards of investment protection relevant to the 
thesis. It begins with the principle of non-discrimination, focusing on most-
favoured-nation treatment and national treatment, before turning to fair and 
equitable treatment and protection against expropriation. The purpose of the 
chapter is to establish the legal framework within which the tension between 
investment protection and public-interest regulation arises. 

 
77 Langford and others (n 32); Chiara Giorgetti, ‘The Transformation of International Or-

ganizations: Specialization, New Initiatives, and Working Methods: Some Observations on 
the Work of UNCITRAL Working Group III’ (2023) 26 Journal of International Economic 
Law 40; Eric Guntrip, Joshua Paine and Catharine Titi, ‘The Intersection of Substance and 
Procedure in the Work of UNCITRAL Working Group III: The Questions of Damages, the 
Right to Regulate and Counterclaims’ Academic Forum on ISDS Concept Paper 2025/2 (20 
March 2025). 

78  UNCITRAL, ‘Draft Provisions on Procedural and Cross-Cutting Issues’ UN Doc 
A/CN.9/WG.III/WP.253 (n 42) Draft Provision 10. 



23 

Chapter 3 examines the right to regulate in international investment law. It 
analyses how the right to regulate relates to the fair and equitable treatment 
standard, indirect expropriation and public-interest provisions in investment 
treaties. The chapter then develops the conceptual framing of the right to reg-
ulate as a legal power, before drawing interim conclusions on how the tension 
between investment protection and regulatory authority should be under-
stood. 

Chapter 4 turns to investor obligations and counterclaims. It first introduces 
counterclaims as a procedural mechanism in investment arbitration. It then 
analyses selected arbitral awards in which investor obligations and counter-
claims have been addressed, including Urbaser v Argentina, Aven v Costa 
Rica, Al-Warraq v Indonesia, Burlington v Ecuador and Perenco v Ecuador. 
The chapter assesses both the possibilities and limits of relying on investor 
obligations in arbitral practice. 

Chapter 5 examines investor obligations in the context of ongoing reform ef-
forts within UNCITRAL Working Group III. It considers how counterclaims 
have been addressed within the Working Group’s reform process and evalu-
ates the role assigned to investor obligations in that context. The chapter as-
sesses whether procedural reform of counterclaims can contribute to re-
balancing the investment treaty regime. 

Chapter 6 presents the final conclusions. It answers the main research ques-
tion by assessing whether investor obligations constitute a viable mechanism 
for reconciling investment protection with states’ right to regulate in the pub-
lic interest. It concludes that investor obligations have meaningful reform po-
tential, but that their effectiveness remains limited and conditional on clearer 
substantive obligations and procedural mechanisms capable of giving them 
practical effect. 
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2 Standards of Protection in 
International Investment Law 

To protect foreign investors against the political risks associated with placing 
their assets under the jurisdiction of a host state, investment treaties establish 
obligations concerning the ‘treatment’ that host states must accord to inves-
tors and their investments. However, the treaties do not usually define the 
meaning of ‘treatment’.79 In the ICSID case of Suez and Vivendi v Argentina, 
the tribunal defined the meaning of ‘treatment’ as follows: ‘the ordinary 
meaning of that term within the context of investment includes the rights and 
privileges granted and the obligations and burdens imposed by a Contracting 
State on investments made by investors covered by the treaty.’80 In other 
words, by concluding an investment treaty, a state undertakes commitments 
regarding how it will treat investors and investments from treaty partners.  

Treaty provisions on investor and investment treatment are intended to con-
strain host state conduct and impose discipline on governmental action. To 
this end, investment treaties establish standards that host states must respect 
in their treatment of investors and investments. Failure by a state to comply 
with these standards constitutes a treaty breach and may engage its interna-
tional responsibility, including liability to compensate for the harm caused.81 

General treatment standards can be divided into two categories. The first con-
sists of relative standards, which depend on the treatment that the host state 
accords to other investors or investments. Examples include most-favoured-
nation (MFN) treatment and national treatment (NT). The second consists of 
absolute standards, which apply independently of specified circumstances or 
of how the host state treats other investors. Examples of absolute standards 
include guarantees of full protection and security (FPS), fair and equitable 
treatment (FET), and treatment in accordance with the minimum standard of 
international law. Whereas relative standards require a comparator for their 
application, absolute standards operate independently of such comparisons.82  

Against this background, this chapter sets out the main standards through 
which investment treaties protect foreign investors against host-state conduct. 
The purpose is not to provide an exhaustive account of all investment treaty 
protections, but to identify those most relevant to the later analysis of the ten-
sion between investment protection and the right to regulate. The following 
section examines the relative standards of MFN and NT, both of which pro-
tect against discrimination. Thereafter, the analysis turns to the absolute 
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standard of FET, which is the most frequently invoked standard in investment 
disputes and of considerable practical importance, as a significant number of 
successful claims in international arbitration are based on violations of the 
FET standard.83 It should also be noted that provisions in BITs commonly 
provide for NT and MFN together, and sometimes link MFN to FET.84 Fi-
nally, this chapter adresses protection against expropriation.  

2.1 Non-Discrimination  
 

Non-discrimination clauses try to ensure equality of treatment between for-
eign investors and their investments, protected under the provisions of a par-
ticular IIA, and investors from other countries or local investors of the host 
state. In essence, the clauses aim to prevent nationality-based discrimination. 
NT clauses ensure that treaty-protected foreign investments are not discrimi-
nated against compared to domestic investors and investments. MFN clauses 
ensure that treaty parties do not treat treaty-protected foreign investors less 
favourably than investors from other countries.85 

The way in which MFN and NT clauses aim to ensure non-discrimination 
between states reflects the principle of sovereign equality. They prevent state-
induced distortions of competitive opportunities that would undermine com-
parative advantage, free trade and fair competition. The clauses are today 
widely found in bilateral and multilateral treaties governing the treatment of 
persons, rights of establishment, trade in goods and services, investments, and 
the protection of intellectual property rights. The specific subject matter cov-
ered by MFN and NT treatment depends on the wording and scope of the 
relevant treaty.86 

MFN and NT clauses operate differently in the trade and investment contexts 
respectively. In the field of foreign investment, both clauses generally apply 
only after an investment has been admitted. They therefore typically regulate 
post-investment treatment, except in the relatively rare cases where invest-
ment treaties also grant a right of establishment.87 

2.1.1 Most-Favoured-Nation  
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The MFN clause predates modern bilateral investment treaties as well as the 
General Agreement on Tariffs and Trade of 1947 (GATT 1947), 88 where it is 
found in its first article:  

[A]ny advantage, favour, privilege or immunity granted by any 
contracting party to any product originating in or destined for any 
other country shall be accorded immediately and unconditionally 
to the like product originating in or destined for the territories of 
all other contracting parties.89 

This text is worth recalling because its basic elements are also reflected in 
MFN clauses in IIAs, although commonly in a shortened form, with the term 
‘product’ replaced by ‘investor’ or ‘investment’.90 The MFN clause is gener-
ally relatively simple in its formulation and may be understood as a direct 
extension of the national treatment standard. It requires a state to accord for-
eign investors treatment no less favourable than that granted to the most fa-
voured foreign investor. In this sense, the clause seeks both to maximise the 
level of protection afforded to foreign investors and to harmonise the treat-
ment granted to them.91  

In the International Law Commission (ILC) Draft Articles on Most-Fa-
voured-Nation Clauses,92 an MFN clause is defined as ‘a treaty provision 
whereby a State undertakes the obligation towards another State to accord 
most favoured nation treatment in an agreed sphere of relations’.93 MFN treat-
ment is further defined as ‘treatment accorded by the granting State to the 
beneficiary State, or to persons or things in a determined relationship with 
that State, not less favourable than treatment extended by the granting State 
to a third State or to persons or things in the same relationship with that third 
State’.94 In the Case Concerning Rights of Nationals of the United States of 
America in Morocco, the International Court of Justice (ICJ) held that the 
intention of an MFN clause is to ‘establish and maintain at all times funda-
mental equality without discrimination among all of the countries con-
cerned’.95 
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Unlike other standards of protection that form part of customary international 
law, MFN treatment is a contingent standard, as it applies only where it is 
expressly provided for in the relevant treaty.96 This is also apparent from the 
ILC Draft Articles, which provide that ‘nothing in the present articles shall 
imply that a State is entitled to be accorded most-favoured nation treatment 
by another State otherwise than on the basis of an international obligation 
undertaken by the latter State’.97  

MFN provisions may produce a multilateralising effect, allowing foreign in-
vestors to rely on the MFN clause in the primary treaty with the host state, to 
invoke more favourable provisions contained in treaties between the host state 
and third states.98 The multilateralising effect is what establishes the MFN 
clause as a relative and dynamic standard, the operation of which depends on 
the host state’s treaty relations as they evolve over time. Where the host state 
does not grant any relevant benefit to a third state and its nationals, the clause 
has no practical effect. However, once such a benefit is conferred on a third 
state and its investors, it is automatically extended to investors protected un-
der the MFN clause.99  

Because of the multilateralising effect, questions about the scope of the MFN 
clause, relating to its potential effect and the possible limits thereof, some-
times arise and often cause controversies regarding its legal implications. This 
issue arises particularly in investment law, given its strongly bilateral struc-
ture, since the clause may require a state to grant an investor treatment that is 
not provided for in the treaty under which the investor is protected.100 A par-
ticularly controversial example is Maffezini v Spain.101 The dispute concerned 
an Argentine investor who brought an ICSID claim under the Argentina–
Spain BIT, despite not complying with the treaty’s requirement to first submit 
the dispute to Spanish courts and wait 18 months before initiating arbitration. 
Instead of declaring the claim inadmissible, the tribunal allowed the investor 
to rely on the treaty’s MFN clause to invoke the more favourable dispute set-
tlement provisions of the Spain–Chile BIT, which required only a six-month 
waiting period.102  The award has caused controversy for extending MFN 
treatment to procedural preconditions for arbitration, although such clauses 
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were traditionally understood as applying primarily to substantive standards 
of treatment.103  

An important consequence of the debate over the multilateralising of MFN 
clauses is that states have begun to reformulate such clauses in more precise 
terms. This development forms part of the broader process of investment 
treaty reform undertaken by several states.104 Newer-generation BITs reveal 
several trends towards narrowing and clarifying their operation. Some treaties 
omit the MFN clause altogether, while others recast it as a best endeavours 
clause, meaning that the state undertakes to seek to accord MFN treatment 
without assuming an absolute obligation to achieve that result. A further trend 
is the insertion of a ‘like circumstances’ qualifier, which confines the com-
parison to investors or investments that are genuinely comparable and may 
preserve regulatory space where differential treatment is justified by legiti-
mate public welfare objectives. Finally, many newer treaties expressly ex-
clude the use of MFN clauses to import more favourable dispute settlement 
provisions from third-country treaties, and some go further by also excluding 
the importation of substantive treaty standards. Together, these developments 
reflect a broader attempt to prevent expansive interpretations of MFN treat-
ment and reduce the risk of treaty shopping.105 

2.1.2 National Treatment  
 

Like MFN treatment, NT constitutes a central element of the non-discrimina-
tion principle in international investment law, prohibiting nationality-based 
discrimination against foreign investors.106 NT clauses are intended to ensure 
a level playing field between foreign investors and their domestic competitors 
and to prevent protectionist measures by host states in favour of national in-
vestors. They require host states to refrain from treating foreign investors less 
favourably than domestic investors in the enactment and application of laws 
and regulations. In this way, the protection standard seeks to place foreign 
investors on an equal footing with nationals. NT is therefore a relative or 
comparative standard, as the level of protection afforded to foreign investors 
depends on the treatment granted to domestic investors.107 

National treatment clauses form part of the standard repertoire of investment 
treaties. They appear in both BITs and multilateral agreements, such as the 
Energy Charter Treaty (ECT), the North American Free Trade Agreement 
(NAFTA), and the United States–Mexico–Canada Agreement (USMCA).108 
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Much of the arbitral case law relates to the national treatment clause in 
NAFTA, which provides: 

Each Party shall accord to investors of another Party treatment no 
less favorable than that it accords, in like circumstances, to its 
own investors with respect to the establishment, acquisition, ex-
pansion, management, conduct, operation, and sale or other dis-
position of investments.109 

In assessing whether the national treatment standard has been respected, tri-
bunals generally follow a three-step approach. First, they determine whether 
the foreign investor and the domestic investor are in a comparable situation, 
often described as being in ‘like circumstances’ or a ‘like situation’. Second, 
the tribunal assesses whether the foreign investor has been accorded treatment 
that is at least as favourable as that granted to domestic investors. Third, 
where less favourable treatment is identified, the tribunal considers whether 
the differential treatment can be justified due to any legitimate purpose. De-
spite the apparent simplicity of this framework, its application raises complex 
issues that have not been fully resolved in existing case law.110 Particularly 
relevant to this thesis is the divergence in how tribunals have reviewed public 
policy justifications. Some NAFTA tribunals have required the host state to 
show that the challenged regulatory measure was necessary to achieve the 
stated public policy objective,111 while others have applied a lower threshold, 
requiring only a rational connection between the measure and that objec-
tive.112 

The core of these issues generally lies in the broad interpretation of the clause 
often adopted by ISDS tribunals.113 As a result, many states participating in 
the international investment law framework have increasingly sought to draft 
NT clauses in more detailed and precise terms, thereby limiting the scope for 
interpretation and reducing the risk of unanticipated arbitral outcomes. This 
development also reflects efforts by states to safeguard their regulatory 
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authority.114 Many treaties now expressly require the foreign and domestic 
comparator to be in ‘like circumstances’ or ‘like situations’, making clear that 
nationality-based discrimination can only be assessed where investors or in-
vestments are genuinely comparable. Some treaties also define what ‘like cir-
cumstances’ entails, allowing tribunals to consider factors such as the sector 
of the investment, the aim of the measure, its effects on local communities or 
the environment, and the regulatory process applied. This enables greater con-
sideration of whether differential treatment is justified by legitimate public 
welfare objectives. A further trend concerns the temporal scope of national 
treatment. While some treaties extend NT protection to the pre-establishment 
phase, covering matters such as establishment, acquisition and expansion, 
others retain a post-establishment limitation, under which NT applies only 
after the investment has been admitted. The latter approach preserves greater 
host state control over market access, while still protecting admitted foreign 
investments against less favourable treatment in like circumstances.115 

2.2 Fair and Equitable Treatment  
 

FET constitutes one of the most central standards of international protection 
for foreign investors and their investments.116 FET clauses are frequently 
found in the majority of the more than 3,300 IIAs currently in existence,117 
and even when it is omitted, FET may still apply through the operation of a 
MFN clause.118 Historically, FET has also played an important role because 
of its connection to the customary international law minimum standard of 
treatment of aliens, together with its inclusion in treaties that generally would 
be regarded as precursors of the present-day investment treaty regime. Given 
this long history, FET clauses have developed in a wide range of textual var-
iations, the most important distinction being between clauses that define FET 
autonomously and those that tie it to the customary international law mini-
mum standard.119 However, many tribunals do not attribute much relevance 
to variations in the phrasing of FET clauses. 120  Instead, FET is widely 
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regarded as ‘a legal term of art well known in the field of overseas investment 
protection’, as stated by judge Rosalyn Higgins in her Separate Opinion in 
the Oil Platforms case.121  

Although FET has sometimes been described as an overarching principle en-
compassing other treaty standards, it is generally understood as an autono-
mous standard.122 While FET may overlap with other protections, tribunals 
usually assess it separately.123 This is also evident in cases concerning expro-
priation, where claimants have sometimes invoked FET as an alternative basis 
of liability where the requirements for expropriation are difficult to satisfy.124 
Tribunals have nevertheless emphasised that expropriation and FET remain 
distinct standards.125 The relationship between FET and FPS is less settled: 
some tribunals have treated FPS as falling within FET,126 while others have 
regarded the two as separate obligations requiring independent assessment.127 
The tribunal in Frontier Petroleum v Czech Republic128 distinguished FPS 
from FET in the following terms:  

[F]ull protection and security obliges the host state to provide a 
legal framework that grants security and protects the investment 
against adverse action by private persons as well as state organs, 
whereas fair and equitable treatment consists mainly of an 
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obligation on the host state’s part to desist from behaviour that is 
unfair and inequitable.129 

For the purposes of this thesis, the distinction between FPS and FET will not 
be examined in detail. Without taking a position on their precise doctrinal 
relationship, FPS will be addressed only insofar as it overlaps with FET. The 
analysis instead focuses on FET, given its central role in disputes concerning 
investor protection, regulatory autonomy and the possible relevance of inves-
tor conduct.130  

Turning to the wording of selected FET provisions, Article 1105(1) of 
NAFTA provided as follows:  

Each Party shall accord to investments of investors of another 
Party treatment in accordance with international law, including 
fair and equitable treatment and full protection and security.131 

Its successor, the USMCA, uses the following definition:  

1. Each Party shall accord to covered investments treatment in 
accordance with customary international law, including fair and 
equitable treatment and full protection and security.  

2. For greater certainty, paragraph 1 prescribes the customary in-
ternational law minimum standard of treatment of aliens as the 
standard of treatment to be afforded to covered investments. The 
concepts of “fair and equitable treatment” and “full protection and 
security” do not require treatment in addition to or beyond that 
which is required by that standard, and do not create additional 
substantive rights. The obligations in paragraph 1 to provide:  

(a) “fair and equitable treatment” includes the obligation 
not to deny justice in criminal, civil, or administrative ad-
judicatory proceedings in accordance with the principle of 
due process embodied in the principal legal systems of the 
world; […]132 

The USMCA provides some more substantive details on the meaning of FET, 
a feature commonly found in more recent treaties.133 An even more restrictive 
approach to the definition is found in recent treaties negotiated by the Euro-
pean Union (EU). For example, the Comprehensive Economic and Trade 
Agreement between Canada and the European Union and its Member States 
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(CETA), set out the following definition after providing for FET in general 
terms:  

A Party breaches the obligation of fair and equitable treatment 
referenced in paragraph 1 if a measure or series of measures con-
stitutes: (a) denial of justice in criminal, civil or administrative 
proceedings; (b) fundamental breach of due process, including a 
fundamental breach of transparency, in judicial and administra-
tive proceedings; (c) manifest arbitrariness; (d) targeted discrim-
ination on manifestly wrongful grounds, such as gender, race or 
religious belief; (e) abusive treatment of investors, such as coer-
cion, duress and harassment; or (f) a breach of any further ele-
ments of the fair and equitable treatment obligation adopted by 
the Parties in accordance with paragraph 3 of this Article.134 

In FET clauses, the concepts of ‘fair’ and ‘equitable’ are generally not under-
stood as separate elements to be applied independently. Rather, ‘fair and eq-
uitable’ is commonly regarded as a single, unified standard. FET is also often 
combined with other standards in the same treaty provision. In particular, FET 
and FPS are frequently listed together.135 

Numerous tribunals have tried to define the FET standard to a more specific 
meaning, by articulating general definitions or descriptions of the standard.136 
In Genin v Estonia a dispute arose from the withdrawal of a banking licence. 
The tribunal stated that acts violating the fair and equitable treatment standard 
‘would include acts showing a wilful neglect of duty, an insufficiency of ac-
tion falling far below international standards, or even subjective bad faith’.137 

The most comprehensive definition of FET was articulated in Tecmed v Mex-
ico. The case concerned the withdrawal of a licence for a hazardous waste 
landfill. In its analysis, the tribunal held that the concept of FET had to be 
interpreted autonomously, considering the treaty text according to its ordinary 
meaning, as well as relevant principles of international law and the principle 
of good faith. The tribunal further noted that the purpose of the standard was 
to strengthen the security and confidence of foreign investors and thereby 
promote the efficient use of economic resources, an objective reflected in the 
treaty’s preamble.138 The tribunal defined FET in the following terms: 
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The Arbitral Tribunal considers that this provision of the Agree-
ment, in light of the good faith principle established by interna-
tional law, requires the Contracting Parties to provide to interna-
tional investments treatment that does not affect the basic expec-
tations that were taken into account by the foreign investor to 
make the investment. The foreign investor expects the host State 
to act in a consistent manner, free from ambiguity and totally 
transparently in its relations with the foreign investor, so that it 
may know beforehand any and all rules and regulations that will 
govern its investments, as well as the goals of the relevant policies 
and administrative practices or directives, to be able to plan its 
investment and comply with such regulations. . . The foreign in-
vestor also expects the host State to act consistently, i.e. without 
arbitrarily revoking any preexisting decisions or permits issued 
by the State that were relied upon by the investor to assume its 
commitments as well as to plan and launch its commercial and 
business activities. The investor also expects the State to use the 
legal instruments that govern the actions of the investor or the 
investment in conformity with the function usually assigned to 
such instruments, and not to deprive the investor of its investment 
without the required compensation.139 

This definition was also relied upon by the tribunal in MTD v Chile140 which 
applied it to a provision in the BIT between Chile and Malaysia requiring that, 
‘[i]nvestments of investors of either Contracting Party shall at all times be 
accorded fair and equitable treatment’.141 The tribunal emphasised that the 
standard imposes a duty on the host state to adopt proactive conduct towards 
the investor:  

[F]air and equitable treatment should be understood to be treat-
ment in an even-handed and just manner, conducive to fostering 
the promotion of foreign investment. Its terms are framed as a 
pro-active statement – “to promote”, “to create”, “to stimulate” – 
rather than prescriptions for a passive behavior of the State or 
avoidance of prejudicial conduct to the investors.142 

The reliance on the Tecmed standard was later criticised by the ad hoc com-
mittee in the subsequent decision on annulment of the award:  

[T]he TECMED Tribunal’s apparent reliance on the foreign in-
vestor’s expectations as the source of the host State’s obligations 

 
139 ibid [154]. 
140 MTD Equity Sdn Bhd and MTD Chile SA v Republic of Chile (Award, 25 May 2004) 
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(such as the obligation to compensate for expropriation) is ques-
tionable. The obligations of the host State towards foreign inves-
tors derive from the terms of the applicable investment treaty and 
not from any set of expectations investors may have or claim to 
have.143 

However, the ad hoc committee still upheld the award.144 

The NAFTA case Waste Management v Mexico arose from a failed conces-
sion for waste disposal and involved several disputes, including the munici-
pality’s failure to pay its bills, its failure to respect the exclusivity of the ser-
vices provided, difficulties relating to a line of credit agreement, and proceed-
ings before Mexican courts.145 In its award, the tribunal referenced four pre-
vious awards and summarised its interpretation of the FET standard under 
Article 1105 of NAFTA in the following terms: 

[T]he minimum standard of treatment of fair and equitable treat-
ment is infringed by conduct attributable to the State and harmful 
to the claimant if the conduct is arbitrary, grossly unfair, unjust or 
idiosyncratic, is discriminatory and exposes the claimant to sec-
tional or racial prejudice, or involves a lack of due process leading 
to an outcome which offends judicial propriety—as might be the 
case with a manifest failure of natural justice in judicial proceed-
ings or a complete lack of transparency and candour in an admin-
istrative process. In applying this standard it is relevant that the 
treatment is in breach of representations made by the host State 
which were reasonably relied on by the claimant.146 

Similar broad definitions have been adopted by other tribunals.147 

In Glencore v Colombia, the tribunal indicated that the following factors may 
amount to violations of the FET standard: 

The threshold of propriety required by FET must be determined 
by the tribunal in light of all the relevant circumstances of the 
case. To this end, the tribunal must carefully analyse and take into 
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consideration all the relevant facts, among them the following 
factors: 

- whether the host State has engaged in harassment, coercion, 
abuse of power, or other bad-faith conduct against the investor; 

- whether the State made specific representations to the investor 
before the investment was made and then acted contrary to such 
representations; 

- whether the State has respected the principles of due process, 
consistency, and transparency when adopting the measures at 
issue; 

- whether the State has failed to offer a stable and predictable le-
gal framework, in breach of the investor’s legitimate expecta-
tions.148 

Other tribunals have also outlined similar categories of host state conduct that 
may be considered contrary to the FET standard.149 

As Schill argues, FET has become a central standard in the investment treaty 
regime, largely due to its normative indeterminacy. This has enabled arbitral 
tribunals to specify and further develop the content of FET clauses and to 
shape their application to host state conduct. Although tribunals recognised 
early on that FET was not intended to provide one-sided protection for foreign 
investors, the broad discretion they have exercised in interpreting and apply-
ing the standard has given rise to concerns that arbitral decision-making may 
unduly constrain legitimate state regulation.150  

Although FET is primarily framed as a standard governing host-state conduct, 
its application is not entirely separated from the conduct of the investor. As 
Salacuse emphasises, the question of whether a state has acted fairly and eq-
uitably cannot be assessed in the abstract, but must be determined in light of 
the specific circumstances of the case. In this context, the investor’s conduct 
forms part of the factual background and is therefore a legitimate subject of 
inquiry. Where an investor has engaged in corrupt practices, acted recklessly 
or unreasonably, or failed to adequately assess and manage investment risks, 
its claim that a state measure was unfair or inequitable may carry less weight 
than that of an investor whose conduct has been honest, prudent and risk-
aware.151 This is important for the purposes of this thesis, because it shows 
that even within a standard primarily designed to protect investors, arbitral 
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tribunals may take investor conduct into account when assessing the scope 
and effect of state responsibility. 

FET will continue to evolve through ongoing arbitral practice, as the standard 
is applied to an increasing range of factual situations. In light of the recent 
shift towards more restrictive formulations of the standard in treaties such as 
the USMCA and, in particular, CETA, its interpretation may develop in a new 
direction.152  

2.3 Protection against Expropriation  
 

The international law rules on the expropriation of foreign-owned property 
have long been of particular concern to foreign investors. Expropriation con-
stitutes the most far-reaching form of interference with property rights. If an 
investment is taken without adequate compensation, the investor’s expecta-
tions are effectively extinguished.153 Expropriation has been described as ‘the 
single greatest impairment of the security of an investment. It is an act that 
eliminates all or substantially all of the value of the investment to the investor. 
The threat of expropriation was a principal motivating factor in the origin of 
bilateral investment treaties.’154 In international investment arbitration, ex-
propriation is often among the issues most frequently contested.155 

In line with the principle of territorial sovereignty, international law has long 
recognised the host state’s right to expropriate foreign-owned property. At 
the same time, customary international law has imposed certain limits on the 
exercise of this right. Modern investment treaties likewise accept the right to 
expropriate in principle, focusing instead on the conditions under which it 
may be exercised and the consequences that follow. The legality of an expro-
priation therefore depends on whether these requirements have been satis-
fied.156 

Almost all investment treaties contain provisions on the expropriation or na-
tionalisation of covered investments. However, these provisions differ in their 
nature, scope, and the constraints they impose on governmental action. In-
vestment treaties generally employ similar terminology to describe govern-
mental interference with investors’ property rights, referring to expropriation, 
nationalisation, dispossession, or combinations of these terms. Most treaties 
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expressly mention both expropriation and nationalisation.157  A frequently 
used example of an expropriation clause is Article 14.8 of USMCA, in lan-
guage closely resembling Article 1110 of its predecessor NAFTA, which pro-
vides:  

1. No Party shall expropriate or nationalize a covered investment 
either directly or indirectly through measures equivalent to expro-
priation or nationalization (expropriation), except:  

(a) for a public purpose;  

(b) in a non-discriminatory manner;  

(c) on payment of prompt, adequate, and effective compensation 
in accordance with paragraphs 2, 3, and 4; and  

(d) in accordance with due process of law.158 

Under this article, the terms ‘nationalization’ or ‘expropriation’ cover any 
forms of expropriation.159 For the purposes of this thesis, the term ‘expropri-
ation’ will be used to refer generally to all forms of state takings, regardless 
of how they are described.  

All treaty provisions on expropriation share two fundamental features. First, 
they recognise the right of host states to nationalise, expropriate, or otherwise 
dispossess an investor of its investment. This reflects the principle that states 
are tasked with safeguarding the public interest of their citizens and must, 
where necessary, be able to resort to expropriation to achieve that objective. 
Second, treaties impose conditions on the exercise of this right. While states 
retain the authority to expropriate, its lawful exercise under the applicable 
treaty depends on compliance with specified requirements. Accordingly, 
most treaties follow a common formulation: they begin by prohibiting the 
expropriation or nationalisation of investments of investors from the other 
contracting state, and then set out the circumstances in which such measures 
are permitted.160 This is evident in the aforementioned article 14.8 USMCA. 
Another clear example of this structure is article 13(1) of the ECT, which 
adopts a similar approach:  

 
157 Salacuse (n 79) 383.  
158 USMCA (n 108) art 14.8; see also treaties containing similar or identical formulations: 
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sive Investment Agreement (signed 26 February 2009, entered into force 24 February 2012) 
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(1) Investments of Investors of a Contracting Party in the Area of 
any other Contracting Party shall not be nationalized, expropri-
ated or subjected to a measure or measures having effect equiva-
lent to nationalization or expropriation (hereinafter referred to as 
‘Expropriation’) except where such Expropriation is:  

(a) for a purpose which is in the public interest;  

(b) not discriminatory;  

(c) carried out under due process of law; and  

(d) accompanied by the payment of prompt, adequate and effec-
tive compensation.161 

To summarise, the expropriation provisions found in most investment treaties 
provide that an expropriation is lawful only if the following conditions are 
met: 

(a) it is carried out for a public purpose; 
(b) it is non-discriminatory; 
(c) it is conducted in accordance with due process of law; and 
(d) it is accompanied by the payment of compensation.162 

Modern treaties concluded in the twenty-first century typically include foot-
notes or annexes referenced in the expropriation clause that specify how the 
provision is to be interpreted. Before such directions were introduced, trea-
ties afforded arbitral tribunals considerable discretion in assessing the legal-
ity of state conduct and, where expropriation was found, in awarding sub-
stantial damages. In response to decisions perceived as based on interpreta-
tions not intended by contracting states, governments began incorporating 
more detailed directions into new treaties in order to preserve their regula-
tory space.163 

In Annex 14-B (Expropriation), USMCA provides the following:  

The Parties confirm their shared understanding that:  

1. An action or a series of actions by a Party cannot constitute an 
expropriation unless it interferes with a tangible or intangible 
property right or property interest in an investment.  

2. Article 14.8.1 (Expropriation and Compensation) addresses 
two situations. The first is direct expropriation, in which an in-
vestment is nationalized or otherwise directly expropriated 
through formal transfer of title or outright seizure.  

 
161 ECT (n 108) art 13(1).  
162 United Nations Conference on Trade and Development (UNCTAD), Expropriation 
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3. The second situation addressed by Article 14.8.1 (Expropria-
tion and Compensation) is indirect expropriation, in which an ac-
tion or series of actions by a Party has an effect equivalent to di-
rect expropriation without formal transfer of title or outright sei-
zure.  

(a) The determination of whether an action or series of ac-
tions by a Party, in a specific fact situation, constitutes an 
indirect expropriation, requires a case-by-case, factbased in-
quiry that considers, among other factors:  

(i) the economic impact of the government action, alt-
hough the fact that an action or series of actions by a 
Party has an adverse effect on the economic value of an 
investment, standing alone, does not establish that an 
indirect expropriation has occurred,  

(ii) the extent to which the government action interferes 
with distinct, reasonable investment-backed expecta-
tions, and  

(iii) the character of the government action, including 
its object, context, and intent.164  

Building on this definition, the two forms of expropriation can be more pre-
cisely distinguished. Direct (or de jure) expropriation, as reflected in para-
graph 2, entails the formal transfer of title to the asset, whereas indirect (or 
de facto) expropriation, as set out in paragraph 3, encompasses measures 
that, without formally altering title, have an equivalent effect by depriving 
the investor of the use, value, or control of the asset.165 While the concept of 
direct expropriation is readily apparent from the wording, the scope of indi-
rect expropriation warrants closer examination.  

In a 1998 publication by UNCTAD, indirect expropriation was defined as 
follows: ‘Indirect expropriation occurs when the country takes an action that 
substantially impairs the value of an investment without necessarily assum-
ing ownership of the investment. Accordingly, indirect expropriation may 
occur even though the host country disavows any intent to expropriate the 
investment.’166  

 
164 USMCA Annex 14-B. Paragraph 3(b) further provides that ‘[n]on-discriminatory reg-

ulatory actions by a Party that are designed and applied to protect legitimate public welfare 
objectives, such as health, safety and the environment, do not constitute indirect expropria-
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also similar annexes in China–Canada BIT Annex B.10; CETA Annex 8-A; TPP Annex 9-
B; CAFTA-DR Annex 10-C; ACIA Annex 2. 
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The determination of whether an indirect expropriation has occurred re-
quires a case-by-case, fact-specific assessment of the relevant factors associ-
ated with the measure in question, typically including: (i) the economic im-
pact of the measure; (ii) the extent to which the measure interferes with dis-
tinct, reasonable investment-backed expectations; and (iii) the nature, pur-
pose and character of the measure.167  

The interplay between regulation and indirect expropriation has resulted in 
indirect expropriations sometimes being referred to as regulatory takings or 
regulatory expropriations.168 This, together with the growing convergence of 
expropriation clauses in IIAs has resulted in the widespread incorporation of 
strict legality requirements. As a consequence, states may face increasing 
constraints when adopting regulatory measures, which may sometimes be 
characterised as indirect expropriation. In arbitral practice, foreign investors 
frequently invoke indirect expropriation as a basis for claims against host 
states. In this way, the stringent legality requirements attached to expropria-
tion in IIAs may, in certain circumstances, limit the regulatory space availa-
ble to states.169 Therefore, the operation of indirect expropriation is of cen-
tral importance for understanding the right to regulate in international in-
vestment law. This relationship will be further examined in Section 3.2. 

2.4 Summary 
 

This chapter has shown that investment protection is structured primarily 
through obligations imposed on host states. MFN and NT protect investors 
against discriminatory treatment, while FET and protection against expro-
priation impose broader constraints on state conduct. These standards play 
an important role in protecting foreign investors against arbitrary, discrimi-
natory or confiscatory measures. At the same time, their interpretation may 
affect the regulatory space available to states, particularly where public-in-
terest measures are challenged as breaches of FET or indirect expropriation. 
The chapter has also shown that recent treaty practice increasingly seeks to 
clarify and narrow these standards, especially through more precise formu-
lations of MFN, NT, FET and indirect expropriation. This provides the 
foundation for the following chapter, which examines how the right to regu-
late has been conceptualised in response to the constraints created by invest-
ment protection standards. 
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3 The Right to Regulate  

The regulatory authority of states is commonly understood as an inherent at-
tribute of state sovereignty and is recognised in customary international law. 
Its exercise should be understood broadly, encompassing the actions of a 
state’s legislative, administrative, and judicial organs, and may manifest in 
various forms, forming part of a state’s jurisdictional competence. Sover-
eignty, however, extends more broadly to encompass the freedom of states to 
pursue political, economic, legislative, and regulatory activities within their 
territory. 170  

Within international law, sovereignty has internal and external dimensions. 
The right to regulate is an expression of internal sovereignty. As such, it in-
cludes the authority of the state to enact laws that define and maintain public 
order within its territory. It also serves to protect the public interest of the 
state’s citizens, including, for example, public health and safety. The concept 
of public interest has thus gained increasing importance in the context of a 
state’s internal sovereignty.171  

However, international law, and in particular international investment law, 
may impose constraints on the regulatory freedom of states. At the same time, 
the decision to enter into an IIA can itself be understood as an expression of 
a state’s regulatory authority and forms part of its external sovereignty 
through the conclusion of treaties with other states. While a state’s regulatory 
flexibility is generally broader in the absence of treaty commitments, the con-
clusion of an IIA reflects a state’s choice to structure and limit its regulatory 
space. Even after assuming international obligations, however, a state retains 
a degree of discretion in how it regulates, including, in certain circumstances, 
the ability to terminate a treaty or depart from its obligations.172 

Nonetheless, the focus here is not on this broader conception of regulatory 
freedom. In the context of international investment law, the ‘right to regulate’ 
has emerged as a more specific, technical concept with a narrower scope, 
which should be distinguished from the general regulatory capacity discussed 
above.173  
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In the field of international investment law, Aikaterini Titi has defined the 
right to regulate as ‘the legal right exceptionally permitting the host state to 
regulate in derogation of international commitments it has undertaken by 
means of an investment agreement without incurring a duty to compensate’174 
– a definition that has been widely cited in the literature. 

Tarcisio Gazzini concludes that this definition gives rise to two main consid-
erations.175 First, states retain the authority, and in many instances also the 
obligation,176 under domestic and international law to regulate.177 They exer-
cise this authority when pursuing the public interest, whether through the 
adoption of non-compensable regulatory measures or, in certain cases, 
measures amounting to indirect expropriation that may require compensation. 
The central issue therefore lies not in the existence of the right to regulate 
itself, but in determining where to draw the line between non-compensable 
regulation and compensable indirect expropriation from the perspective of 
foreign investors. Second, an exclusive focus on indirect expropriation risks 
unduly narrowing the analysis. The right to regulate must also be considered 
in relation to other standards of protection, in particular the obligation to af-
ford FET.178 Drawing on Gazzini’s conclusion, the following two parts of the 
chapter will analyse how states can exercise the right to regulate from the 
standpoint of FET and indirect expropriation. 

Thereafter, a section examining treaty provisions on the right to regulate will 
follow. Finally, Section 3.4 will return to the conceptual basis of the right to 
regulate, arguing that it should not be reduced to a general immunity from 
liability or to the absence of a duty to compensate. Instead, it conceptualises 
the right to regulate as the state’s retained legal power to regulate in the public 
interest within the limits of international law. This distinction clarifies the 
relationship between regulatory authority and responsibility, and prepares the 
ground for Chapter 4’s analysis of investor obligations and counterclaims. 

3.1 The Right to Regulate and the FET Standard  
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Gazzini argues for understanding the FET standard as closely connected to 
the right to regulate. As already noted, the central issue is not the existence of 
this right, but whether it has been exercised in conformity with the require-
ments of the FET standard.179 In other words, states must not exceed the limits 
of their ordinary regulatory powers when pursuing the public interest.180 This 
assessment is conducted on a case-by-case basis, taking into account all rele-
vant factors, including the effects of the regulatory measure.181 In the follow-
ing, the relationship between FET and the right to regulate will be analysed 
by reference to a number of key arbitral awards.  

To begin with, the FET standard does not, in itself, preclude states from ex-
ercising their right to regulate in a manner consistent with international law. 
As the tribunal in Electrabel observed: 

While the investor is promised protection against unfair changes, 
it is well established that the host State is entitled to maintain a 
reasonable degree of regulatory flexibility to respond to changing 
circumstances in the public interest. Consequently, the require-
ment of fairness must not be understood as the immutability of 
the legal framework, but as implying that subsequent changes 
should be made fairly, consistently and predictably, taking into 
account the circumstances of the investment.182 

The FET standard governs the manner in which states exercise their regula-
tory powers. Arbitral tribunals have elaborated its content by relying on cri-
teria that are widely recognised and applied across domestic legal systems. 
As put by one tribunal, ‘the exercise of [states’] right to regulate and change 
legislation must not be contrary to the principles of reasonableness, transpar-
ency, due process and to the prohibition against discrimination and arbitrari-
ness.’183 Several of these criteria are rooted in general principles of law. For 
instance, principles such as transparency, due process, and the prohibition of 
discrimination and arbitrariness are widely accepted, and their application is 
typically straightforward.184 
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Many tribunals have also insisted on the principle of reasonableness and pro-
portionality to evaluate the measures adopted by the state. The tribunal in the 
ICSID case of AES Summit v Hungary held that:  

A rational policy is taken by a state following a logical (good 
sense) explanation and with the aim of addressing a public inter-
est matter. Nevertheless, a rational policy is not enough to justify 
all the measures taken by a state in its name. A challenged meas-
ure must also be reasonable. That is, there needs to be an appro-
priate correlation between the state’s public policy objective and 
the measure adopted to achieve it. This has to do with the nature 
of the measure and the way it is implemented.185 

Similarly, tribunals have balanced the public interest against the private rights 
affected and have examined whether less restrictive measures could have 
achieved the same objective.186 Some have also held that states must respect 
investors’ legitimate and reasonable expectations arising from specific assur-
ances or representations made by the host state, as opposed to general legis-
lation.187 At the same time, the doctrine of legitimate expectations does not 
curtail ‘the State’s rights to exercise its sovereign authority to legislate and to 
adapt its legal system to changing circumstances.’188 As the tribunal pointed 
out in Sun Reserve v Italy:  

[T]he presence of specific commitments, contractual or other-
wise, cannot automatically eliminate or diminish the significance 
of the host State’s regulatory powers for the purposes of its FET 
obligation under Article 10(1) ECT. Instead, [...] specific com-
mitments only make a difference to the assessment of the inves-
tor’s knowledge and of the reasonableness and legitimacy of its 
expectations.189 

Furthermore, in assessing the exercise of regulatory powers in the context of 
FET claims, tribunals have acknowledged that determinations relating to the 
public interest fall within the competence of states190 and have recognised that 
states enjoy a margin of appreciation in the field of economic regulation.191 
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The incorporation of the margin of appreciation doctrine into international 
investment law has, however, attracted criticism.192 In Gary Born’s Concur-
ring and Dissenting Opinion in Philip Morris v Uruguay, the arbitrator re-
jected the tribunal’s reliance on the margin of appreciation doctrine:  

I do not believe the “margin of appreciation” adopted by the Tri-
bunal is either mandated or permitted by the BIT or applicable 
international law. The “margin of appreciation” is a specific legal 
rule, developed and applied in a particular context, that cannot 
properly be transplanted to the BIT (or to questions of fair and 
equitable treatment more generally). There are well-considered 
legal rules, already applicable to questions of fair and equitable 
treatment, which serve similar purposes to those of the “margin 
of appreciation,” but in a more nuanced and balanced manner.193 

The arbitral practice therefore suggests that FET does not preclude public-
interest regulation as such, but subjects the manner in which regulatory pow-
ers are exercised to requirements of reasonableness, consistency, proportion-
ality, due process and respect for legitimate expectations. 

3.2 The Right to Regulate and Indirect 
Expropriation  

 

As previously noted, the right to regulate is fundamental, but not without lim-
its. States retain the sovereign authority to enact, amend, or repeal laws and 
regulations at their discretion, provided that they do not ‘act unfairly, unrea-
sonably or inequitably in the exercise of [their] legislative power.’194 It fol-
lows that, in principle, states are not required to compensate for non-discrim-
inatory regulatory measures adopted for a public purpose and in accordance 
with due process, even where such measures adversely affect foreign invest-
ments.195 In the leading decision in Saluka v Czech Republic, the tribunal held 
that it is established in international law that ‘[s]tates are not liable to pay 
compensation to a foreign investor when, in the normal exercise of their 

 
192 Gazzini (n 175) 393.  
193 Philip Morris Brands Sàrl, Philip Morris Products SA and Abal Hermanos SA v Ori-

ental Republic of Uruguay (Concurring and Dissenting Opinion of Gary Born, 8 July 2016) 
ICSID Case No ARB/10/7 [87]. See also his dissenting opinion in Antaris Solar GmbH and 
Dr Michael Göde v Czech Republic (Dissenting Opinion of Gary Born, 2 May 2018) PCA 
Case No 2014-01 [41]–[55]. For academic discussion, see in particular Julian Arato, ‘The 
Margin of Appreciation in International Investment Law’ (2014) 54 Virginia Journal of In-
ternational Law 545; Gary Born, Danielle Morris and Stephanie Forrest, ‘“A Margin of Ap-
preciation”: Appreciating Its Irrelevance in International Law’ (2020) 61 Harvard Interna-
tional Law Journal 65.  

194 Parkerings-Compagniet AS v Republic of Lithuania (Award, 11 September 2007) IC-
SID Case No ARB/05/8 [332].  

195 See Methanex Corporation v United States of America (Final Award, 3 August 2005) 
UNCITRAL pt IV Ch D [7]; Gazzini (n 175) 386.  



47 

regulatory powers, they adopt in a non-discriminatory manner bona fide reg-
ulations that are aimed at the general welfare.’196 Commonly used expres-
sions such as ‘normal exercise’, ‘ordinary measures’197 or ‘generally accepted 
measures of police powers’198 convey the notion that regulatory powers may 
be exercised within certain limits without giving rise to an obligation to com-
pensate. The central issue therefore lies in identifying and defining those lim-
its, or put differently, in establishing a stable and predictable legal framework 
for the protection of foreign investments while maintaining states’ ability to 
exercise their sovereign powers in pursuit of economic, social, and cultural 
policies.199 

The central question is whether the host state has crossed the line between 
non-compensable regulatory measures and compensable indirect expropria-
tion, thereby exceeding the permissible limits of its regulatory authority. Yet, 
as acknowledged by several tribunals, ‘[t]here is no comprehensive test that 
may be used to distinguish regulatory expropriation, for which compensation 
is required, from an exercise of police or regulatory powers, which does not 
give rise to a duty of compensation.’200 As a consequence:  

It thus inevitably falls to the adjudicator to determine whether 
particular conduct by a state “crosses the line” that separates valid 
regulatory activity from expropriation. Faced with the question of 
when, how and at what point an otherwise valid regulation be-
comes, in fact and effect, an unlawful expropriation, international 
tribunals must consider the circumstances in which the question 
arises.201 

Although often difficult to define, Gazzini stresses that the distinction be-
tween non-compensable regulatory measures and compensable expropriation 
must be preserved. The importance of establishing this boundary persists even 
considering increasingly sophisticated provisions on indirect expropriation 
and general exceptions in IIAs, as discussed in chapter 2.3. In practice, arbi-
tral tribunals have adopted a pragmatic, case-by-case approach, focusing on 
factors such as the effects of the measure, its purpose, its reasonableness or 
proportionality, its non-discriminatory nature, or, increasingly, a combination 
of these elements.202 
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Tribunals have traditionally placed significant emphasis on the effects of reg-
ulatory measures on investors.203 For instance, many tribunals have held that 
regulatory measures are compensable where they diminish or eliminate the 
benefits legitimately expected from the exercise of the relevant rights to such 
an extent that those rights are rendered ineffective.204 From this perspective, 
the intent or purpose of the measures becomes irrelevant.205 As expressed by 
the tribunal in Santa Elena v Costa Rica:  

Expropriatory environmental measures—no matter how laudable 
and beneficial to society as a whole—are, in this respect, similar 
to any other expropriatory measures that a state may take in order 
to implement its policies: where property is expropriated, even for 
environmental purposes, whether domestic or international, the 
state’s obligation to pay compensation remains.206  

While the effects of regulatory measures continue to constitute the primary 
determinant in establishing whether they amount to expropriation, treaties 
have developed more sophisticated approaches as discussed in section 2.3. 
Such treaties provide non-exhaustive lists of factors to be taken into account, 
including: 

(i) the economic impact of the government action, although 
the fact that an action or series of actions by a Party has 
an adverse effect on the economic value of an investment, 
standing alone, does not establish that an indirect expro-
priation has occurred;  

(ii) the extent to which the government action interferes with 
distinct, reasonable investment-backed expectations; and  

(iii) the character of the government action.207 

Gazzini also addresses how the principle of proportionality, as a general prin-
ciple of law, has been applied in various ways by tribunals.208 Some have of-
fered little elaboration on the requirement,209 while others have held that the 
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measures in question must be proportionate to ‘the threat to public order to 
which it purports to respond,’ 210  or ‘the public interest presumably pro-
tected’.211 Tribunals have also looked for ‘a reasonable relationship of pro-
portionality between the charge or weight imposed to the foreign investor and 
the aim of regulatory measures’212 or have balanced ‘two competing interests: 
the degree of the measure’s interference with the right of ownership and the 
power of the State to adopt its policies’213 in order to determine whether the 
state’s action was obviously disproportionate to the need being addressed.214 
In the more recent case of PL Holdings v Poland, the tribunal found that in 
order to comply with the principle of proportionality ‘a measure must (a) be 
one that is suitable by nature for achieving a legitimate public purpose, (b) be 
necessary for achieving that purpose in that no less burdensome measure 
would suffice, and (c) not be excessive in that its advantages are outweighed 
by its disadvantages.’215 

Finally, the relationship between a state’s regulatory power and its police 
powers must be assessed. In recent international investment law, the police 
powers doctrine has gained broad recognition and is increasingly applied by 
arbitral tribunals. At the same time, despite the absence of a uniform defini-
tion, the doctrine is generally recognised as forming part of customary inter-
national law.216 Police powers and regulatory powers may appear to be sub-
stantially similar, as both denote the boundaries within which a state may ex-
ercise its sovereign authority without giving rise to compensation for inves-
tors.217 In practice, they largely overlap, as confirmed by the tribunal in Suez 
and InterAguas v Argentina which held that the police powers doctrine is ‘a 
recognition that States have a reasonable right to regulate foreign investments 
in their territories even if such regulation affects investor property rights.’218 

State police powers can be understood in both narrow and broad terms. A 
narrow interpretation limits the ‘public purpose’ of regulatory measures to 
core state functions such as custody, security, and protection.219 Such powers 
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encompass a range of state actions traditionally regarded as falling within the 
scope of police powers, including forfeiture or fines imposed to punish or 
suppress crime, taxation measures affecting property, legislation restricting 
the use of property in areas such as planning, the environment, safety and 
health, and measures taken in defence against external threats.220 Manjiao Chi 
concludes that, if a narrow understanding is adopted in the drafting of IIAs, 
nearly all potential cases of indirect expropriation could be regarded as exer-
cises of state regulatory power instead of police powers. This would signifi-
cantly constrain the state’s regulatory powers.221 

By contrast, a broad understanding of state police powers suggests that such 
powers encompass the full scope of a state’s regulatory authority, as modern 
states often extend beyond their traditional functions of custody, security, and 
protection.222 Chi argues that, given the increasingly extensive responsibili-
ties of modern states in public governance, a broad understanding of police 
powers serves to preserve greater regulatory flexibility and policy space in 
the discharge of those functions. Accordingly, where a state adopts regulatory 
measures in the ordinary exercise of its functions to protect the environment, 
public health, national security, or other legitimate public welfare objectives, 
such measures should be regarded as an exercise of police powers and should 
not be characterised as indirect expropriation giving rise to an obligation to 
compensate.223  

The lack of consensus regarding the precise scope of state police powers gives 
rise to both normative and practical difficulties in distinguishing between the 
exercise of police powers and compensable expropriation. If construed too 
narrowly, the doctrine may fail to protect legitimate public-interest regulation 
from being characterised as compensable expropriation. Yet if left without 
sufficient limits, it risks undermining the protection against indirect expropri-
ation. As reflected in the aforementioned case of Saluka v Czech Republic, 
international law has not identified in a comprehensive and definitive manner 
which regulations are considered permissible and commonly accepted as fall-
ing within the police or regulatory powers of states. 224 The central issue is 
therefore where the boundary should be drawn between non-compensable 
regulation and compensable interference with property rights. This uncer-
tainty contributes to the constraining effect of indirect expropriation provi-
sions on state regulatory authority.225 
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3.3 The Right to Regulate and Public-Interest 
Provisions  

 

Investment treaties have traditionally been silent on the regulatory powers of 
states. This has given rise to concern and criticism from states, governmental 
and non-governmental organisations, and civil society. As a result, calls for 
more adequate treaty protection of states’ regulatory space have intensified 
and are increasingly reflected in recent treaty practice.226 Provisions relating 
to the protection of the environment, public health, and safety represent a typ-
ical form of public-interest clause in modern IIAs. Traditionally, however, 
states have been reluctant to include such provisions in IIAs.227  

One of the earliest provisions of this kind imposes an obligation on states to 
refrain from relaxing their regulatory standards for the purpose of attracting 
foreign investment.228 This approach is illustrated by Article 15 of the Can-
ada–Serbia BIT, which provides that: 

The Parties recognize that it is inappropriate to encourage invest-
ment by relaxing domestic health, safety or environmental 
measures. Accordingly, a Party should not waive or otherwise 
derogate from, or offer to waive or otherwise derogate from, those 
measures to encourage the establishment, acquisition, expansion 
or retention in its territory of an investment of an investor.229 

A public-interest provision may also be incorporated into IIAs as a carve-in 
exception to substantive protections. In order to address the tension between 
states’ regulatory authority and their obligation to protect foreign invest-
ments, some IIAs include such exceptions within expropriation and FET 
clauses, thereby excluding certain regulatory measures from being character-
ised as expropriation or as a breach of the FET standard.230 As already exam-
ined in relation to expropriation in Section 2.3, such exceptions are typically 
included in annexes to the main provisions and generally employ similar lan-
guage across treaties.231 A typical exception of this kind reads as follows:  

For greater certainty, except in the rare circumstance when the 
impact of a measure or series of measures is so severe in light of 
its purpose that it appears manifestly excessive, non-

 
226 Gazzini (n 175) 397–398.  
227 Chi (n 219) 89, Chi is using the term ‘environmental clauses/provisions’ to refer to 

what here is labelled as ‘public-interest clauses/provisions’.  
228 Gazzini (n 175) 398. 
229 Agreement between Canada and the Republic of Serbia for the Promotion and Protec-

tion of Investments (signed 1 September 2014, entered into force 27 April 2015) (Canada–
Serbia BIT) art 15. 

230 Chi (n 219) 90.  
231 For the treaty annexes cited in relation to indirect expropriation, see n 164. 



52 

discriminatory measures of a Party that are designed and applied 
to protect legitimate public welfare objectives, such as health, 
safety and the environment, do not constitute indirect expropria-
tions.232 

Furthermore, a public-interest provision may also take the form of a stand-
alone exception, particularly in IIAs that do not contain a general exceptions 
clause. Such an exception is specifically intended to preserve states’ regula-
tory authority in adopting measures relating to for example health, safety or 
the environment. They typically follow one of two models, reflecting either 
the security exception or the general exceptions approach. 

A typical public-interest provision based on the security exception model is 
found in the 2007 Norwegian Model BIT. Under the heading ‘Right to Reg-
ulate’, Article 12 provides that:  

Nothing in this Agreement shall be construed to prevent a Party 
from adopting, maintaining or enforcing any measure otherwise 
consistent with this Agreement that it considers appropriate to en-
sure that investment activity is undertaken in a manner sensitive 
to health, safety or environmental concerns.233 

Chi points out several distinct features within this provision. First, the phrase 
‘nothing in this Agreement’ indicates that public-interest measures adopted 
by the contracting states are exempt from all obligations under the IIA. Sec-
ond, the terms ‘adopting, maintaining or enforcing’ suggest that the exception 
applies to both existing and future measures. Third, the wording ‘it considers 
appropriate’ points to a self-judging character, affording contracting states a 
broad margin of appreciation in adopting such measures.234 

A typical example of a public-interest provision based on the general excep-
tions model is found in Article 10(2) of the 2013 China–Tanzania BIT. The 
provision appears under the heading ‘Health, Safety and Environmental 
Measures’ and provides: 

Provided that such measures are not applied in an arbitrary or un-
justifiable manner, or do not constitute a disguised restriction on 
international investment, nothing in this Agreement shall be con-
strued to prevent a Contracting Party from adopting or 
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maintaining environmental measures necessary to protect human, 
animal or plant life or health.235  

Chi observes that the exception exhibits two notable characteristics. First, it 
does not employ the formulation ‘it considers’, suggesting that it is not in-
tended to be self-judging in nature. Second, the conditions governing its in-
vocation are relatively stringent, requiring that the measure in question is nei-
ther arbitrary nor unjustifiable and does not constitute a disguised restriction. 
These conditions closely mirror those set out in the introductory clause (often 
referred to as the ‘chapeau’) of Article XX of GATT 1947.236 

Although the protection of public interests has become increasingly promi-
nent in the drafting of IIAs, the relevant provisions remain largely insuffi-
cient, ineffective, and fragmented. Different public-interest concerns are typ-
ically addressed through separate and dispersed provisions.237 A rare but in-
creasingly common example of a more ‘general’ public-interest provision can 
be found in the investment chapter of CETA, which under the heading of ‘In-
vestment and regulatory measures’, provides as follows: 

1.   For the purpose of this Chapter, the Parties reaffirm their right 
to regulate within their territories to achieve legitimate policy ob-
jectives, such as the protection of public health, safety, the envi-
ronment or public morals, social or consumer protection or the 
promotion and protection of cultural diversity. 

2.   For greater certainty, the mere fact that a Party regulates, in-
cluding through a modification to its laws, in a manner which 
negatively affects an investment or interferes with an investor's 
expectations, including its expectations of profits, does not 
amount to a breach of an obligation under this Section. 

3.   For greater certainty, a Party's decision not to issue, renew or 
maintain a subsidy: 

a) in the absence of any specific commitment under law or con-
tract to issue, renew, or maintain that subsidy; or 

b) in accordance with any terms or conditions attached to the is-
suance, renewal or maintenance of the subsidy, does not consti-
tute a breach of the provisions of this Section. 

4.   For greater certainty, nothing in this Section shall be con-
strued as preventing a Party from discontinuing the granting of a 
subsidy or requesting its reimbursement where such measure is 
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necessary in order to comply with international obligations be-
tween the Parties or has been ordered by a competent court, ad-
ministrative tribunal or other competent authority, or requiring 
that Party to compensate the investor therefor.238 

Chi highlights several notable features of this provision. First, it covers a wide 
range of public interests, referring to measures aimed at achieving ‘legitimate 
policy objectives’, including the protection of public health, safety, the envi-
ronment or public morals, as well as social or consumer protection and the 
promotion and protection of cultural diversity. Some of these objectives are 
rarely found in other IIAs. Second, the use of broadly framed and potentially 
ambiguous terms, such as ‘achieve’, ‘public objectives’, ‘cultural diversity’, 
and ‘social protection’, allows for flexible and expansive interpretation by 
host states and arbitral tribunals, thereby supporting a broad scope of regula-
tory authority. Third, the phrase ‘nothing in this section’ indicates that the 
provision applies across the entire investment chapter. Fourth, it addresses 
potential conflicts between obligations under the CETA investment chapter 
and those arising under other international agreements. Fifth, it clarifies that 
the mere ‘effect’ or ‘consequence’ of a regulatory measure is neither a sole 
nor sufficient basis for establishing a breach of the chapter. Finally, the pro-
vision expressly incorporates a ‘specific commitment’ requirement, indicat-
ing that, in the absence of a specific commitment to the investor, subsidy de-
cisions taken by the state will not constitute a violation. Chi concludes that 
these features may contribute to preserving the regulatory authority of the 
contracting states in adopting measures for a broader range of public-interest 
objectives.239 

Although such provisions reflect a clear treaty-drafting trend towards greater 
recognition of regulatory autonomy, their practical effect remains uncertain. 
Public-interest provisions remain varied in form and are often dispersed 
across different treaty clauses, including preambular provisions, non-deroga-
tion clauses, general exceptions, stand-alone right-to-regulate clauses, and 
carve-ins to standards such as FET and indirect expropriation.240 Moreover, 
while arbitral tribunals have recognised the right to regulate in a number of 
decisions, the concept has not been applied consistently, and recognition of 
the right to regulate does not necessarily lead to a finding in favour of the host 
state.241 The significance of these provisions therefore lies not only in whether 
they exclude or limit liability, but also in how they may guide the interpreta-
tion of substantive standards such as FET and indirect expropriation. 
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3.4 The Right to Regulate as a Legal Power  
 

The preceding analysis has shown that the right to regulate occupies an im-
portant position in international investment law. On the one hand, it has in-
creasingly been relied upon in treaty practice and arbitral argument as a re-
sponse to expansive interpretations of investment protection standards, par-
ticularly in relation to FET and indirect expropriation. On the other hand, 
while the existence of a state’s right to regulate is generally accepted, its pre-
cise legal meaning remains contested and undertheorised.242 This is particu-
larly important for the present thesis, since the link between the right to reg-
ulate and investor obligations depends on how the right itself is understood.  

Titi’s conceptualisation243 is significant in this regard because it separates the 
state’s general regulatory capacity recognised in international law from the 
right to regulate as a distinct concept within international investment law. The 
latter does not merely refer to the factual or sovereign ability of a state to 
legislate. Rather, it concerns the legal possibility of regulating in the public 
interest despite investment treaty commitments, without necessarily incurring 
a duty to compensate. This definition captures the central concern addressed 
in this thesis: how to preserve sufficient regulatory space for states within a 
legal regime that grants enforceable rights to foreign investors. 

However, this definition also creates a difficulty for the argument developed 
in this thesis. If the right to regulate in international investment law is defined 
primarily by the absence of a duty to compensate, it becomes harder to con-
nect the concept with investor obligations and counterclaims. The ability to 
invoke a counterclaim does not necessarily remove the state’s breach of an 
investment obligation, nor does it automatically prevent a duty to compensate 
from arising. Instead, counterclaims may be applied after the investor’s claim 
has been assessed, allowing the tribunal to take the investor’s own conduct 
into account and to adjust the final allocation of responsibility. The balancing 
function of investor obligations therefore does not depend on showing that 
the state never had a duty to compensate. It depends on showing that the in-
vestor’s rights should not be assessed in isolation from the investor’s own 
possible obligations. This requires a conceptualisation of the right to regulate 
that distinguishes the state’s authority to adopt public-interest regulation from 
the legal consequences that may follow if such regulation breaches an invest-
ment obligation. The question is therefore not only whether regulation gives 
rise to compensation, but how the state’s regulatory authority, the investor’s 
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treaty rights and the investor’s own conduct are situated within the same legal 
framework. 

For this reason, Charalampos Giannakopoulos’ Hohfeldian analysis offers a 
useful alternative. He argues that the right to regulate should generally be 
understood as a Hohfeldian legal power rather than as a claim-right or a gen-
eral immunity from liability.244 In this view, the right to regulate derives from 
state sovereignty and jurisdiction, and refers to the state’s legal authority to 
alter legal relations through regulation. This does not mean that the exercise 
of regulatory power is unlimited. Rather, the state’s power to regulate remains 
subject to the international obligations it has undertaken, including obliga-
tions under investment treaties. A state may therefore retain the power to reg-
ulate while still breaching an investment treaty if that power is exercised in a 
manner inconsistent with the applicable treaty standards. The question is 
therefore not whether the state has the power to regulate, but whether the ex-
ercise of that power breaches a primary obligation under international invest-
ment law.245 

This distinction is important because it separates two issues that are some-
times conflated. The first issue concerns the scope of the state’s primary ob-
ligations. At this stage, a tribunal must determine whether the state’s measure 
violates the applicable investment treaty, for example by breaching FET or 
amounting to a compensable expropriation. In the latter context, the issue will 
often be whether a public-interest measure remains within the state’s non-
compensable regulatory or police powers, or whether it crosses the threshold 
into compensable indirect expropriation. If the measure does not breach a pri-
mary obligation, the rules of state responsibility are not triggered and no duty 
to compensate arises. The second issue concerns the consequences that follow 
once a breach has been established. This belongs to the secondary rules of 
state responsibility, which regulate the legal consequences of an internation-
ally wrongful act, including reparation and compensation.246  As Gianna-
kopoulos argues, the right to regulate itself forms part of the primary level, 
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tion, including restitution, compensation and satisfaction. 
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while compensation belongs to the secondary level. The absence of a duty to 
compensate therefore cannot be treated as an automatic consequence of the 
existence of a general right to regulate. It must follow either because the state 
has not breached an investment obligation in the first place, or because a spe-
cific exception, defence or circumstance precluding wrongfulness applies. 
Such exceptions may, in specific treaties, allow the right to regulate to operate 
more like an immunity, but this remains treaty-dependent and does not alter 
the general conceptual point.247 

A more persuasive conceptualisation is therefore to understand the right to 
regulate as the state’s retained legal power to regulate in the public interest 
within the limits of international law.248 This approach avoids presenting the 
right to regulate as a complete answer to investor claims. It also avoids reduc-
ing the right to regulate to a mere exception from liability. Instead, it recog-
nises that investment law involves a continuing interaction between the state’s 
regulatory authority and the investor’s treaty-based protections. 

This reconceptualisation also makes it possible to connect the right to regulate 
with investor obligations and counterclaims. If the right to regulate is under-
stood as a legal power, investor obligations need not be framed as a mecha-
nism that eliminates the state’s duty to compensate. Rather, they may be un-
derstood as a mechanism that affects how responsibility and remedies are al-
located once a dispute has arisen. In this way, investor obligations contribute 
to the balancing of investment law not by expanding the state’s regulatory 
power as such, but by ensuring that the legal consequences of regulation are 
not assessed solely through the lens of investor protection. This should be 
distinguished from treating investor misconduct merely as a clean hands ob-
jection249 to the investor’s claim. The point is broader: investor obligations 
may provide an independent legal basis for assessing the investor’s conduct 
and, where the relevant jurisdictional requirements are met, for granting relief 
to the state through counterclaims. 

This is particularly important in disputes involving public interests such as 
environmental protection, public health or human rights, where an assessment 
limited to the investor’s treaty rights may produce an incomplete account of 
the dispute. The following chapter therefore examines investor obligations as 
a complementary mechanism for balancing investment protection with regu-
latory autonomy, considering how such obligations have been recognised in 
arbitral practice and whether counterclaims can serve as a viable mechanism 
for giving them practical effect. 
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3.5 Interim Conclusions  
 

The preceding two chapters have examined some of the core standards of in-
vestment protection, as well as how the right to regulate is conceptualised 
within international investment law in relation to those standards. The analy-
sis has shown that the tension between investment protection and the right to 
regulate should not be understood as a conflict between regulation and invest-
ment protection in the abstract. States retain the sovereign authority to regu-
late in the public interest, including in areas such as public health, environ-
mental protection, and human rights. The central issue is instead how that 
authority operates within a treaty regime that grants enforceable rights to for-
eign investors and imposes international obligations on host states. In this 
sense, the right to regulate does not remove the relevance of investment pro-
tection standards. Rather, it operates within and against the limits created by 
those standards. 

This tension is particularly visible in relation to FET and indirect expropria-
tion. Under the FET standard, public-interest regulation is not prohibited as 
such, but the manner in which regulatory powers are exercised remains sub-
ject to requirements such as reasonableness, transparency, due process, con-
sistency, non-discrimination and respect for legitimate expectations. Simi-
larly, in the context of indirect expropriation, the decisive question is not 
whether the state may regulate, but whether the measure remains within the 
scope of non-compensable regulation or crosses the threshold into compen-
sable interference with property rights. The police powers doctrine provides 
an important conceptual tool in this respect, but its precise scope remains un-
certain. As a result, the distinction between permissible regulation and com-
pensable interference remains difficult to draw with certainty. 

Recent treaty practice reflects an attempt to address this tension more directly. 
More precise formulations of MFN, NT, FET and indirect expropriation, to-
gether with public-interest provisions, general exceptions, non-derogation 
clauses, carve-ins and right-to-regulate clauses, indicate a broader movement 
towards preserving regulatory autonomy. However, these drafting techniques 
do not fully resolve the underlying problem. Their form, placement and legal 
effect vary considerably, and arbitral practice has not treated the right to reg-
ulate in a fully consistent manner. The right to regulate therefore often func-
tions less as a complete defence to liability and more as an interpretive prin-
ciple that informs the application of investment protection standards. 

Against this background, the analysis has developed an additional conceptu-
alisation of the right to regulate as the state’s retained legal power to regulate 
in the public interest within the limits of international law. This conceptuali-
sation does not replace the understanding of the right to regulate as a mecha-
nism for preserving non-compensable regulatory space. Rather, it clarifies 
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that the right to regulate should not be treated as a general immunity from 
liability, since a state retains the legal power to regulate even where the exer-
cise of that power breaches an investment treaty and gives rise to compensa-
tion. The question is therefore not only whether public-interest regulation 
avoids or triggers a duty to compensate, but how the state’s regulatory author-
ity, the investor’s treaty rights and the investor’s own conduct are situated 
within the same legal framework. 

This provides the basis for the following chapter, which examines whether 
investor obligations, when invoked through counterclaims, can affect the al-
location of responsibility and remedies and thereby contribute to a more bal-
anced investment regime in practice. 
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4 Investor Obligations through 
Counterclaims  

A substantial body of scholarly and public debate on the relationship between 
investment law and the public interest has focused on the right to regulate. 
While this concept is undoubtedly significant, its reaffirmation or expansion 
alone does not necessarily ensure that foreign investment operates in the pub-
lic interest. This limitation stems from the underlying logic of the right to 
regulate, within which considerations of third-party rights and public goods 
remain structurally passive. In effect, the public interest is invoked primarily 
as a defensive justification in response to investor claims, rather than as a 
basis for imposing proactive obligations on investors themselves. The right 
to regulate does not articulate any expectation that investors align their con-
duct with public-interest objectives under international law. Instead, it places 
the burden entirely on the host state and its domestic legal framework to pur-
sue and enforce such goals. In an increasingly globalised economic environ-
ment, however, the practical capacity of host states to regulate foreign invest-
ment effectively is often constrained.250 

Throughout the twentieth century, scholars have examined how international 
law can adequately address the diversification of international actors and their 
interaction with, and potential relativisation of, state sovereignty. Interna-
tional obligations have consistently been central to these debates and remain 
so today. It has been argued that non-state actors should be subject to legal 
constraints comparable to those imposed on states where they exercise state-
like functions or powers, and more broadly that international rights and ac-
countability should be aligned.251 

Investment law appears to accentuate the broader absence of international ob-
ligations for non-state actors, as it grants investors enforceable rights without 
imposing corresponding duties. As noted, these rights may also challenge the 
host state’s ability to regulate investor conduct under domestic law. In ex-
treme cases, investment law may shield investors from domestic regulation, 
even in a globalised context where regulatory capacity is already constrained. 
From this perspective, reaffirming the host state’s right to regulate is im-
portant but ultimately insufficient to ensure that foreign investment serves the 
public interest. This underscores the need to develop international obligations 
for foreign investors.252 

Before turning to some of the leading cases concerning investor obligations, 
it is first necessary to examine how such obligations can be introduced in 
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investment arbitration. With few exceptions, this occurs through counter-
claims. 

4.1 Counterclaims in Investment Arbitration  
 

International investment law has traditionally been oriented towards promot-
ing foreign investment and economic development, and has therefore primar-
ily focused on protecting investors against host states rather than the reverse. 
In particular, the inclusion of dispute settlement provisions granting investors 
a right of action against host states has created a framework in which most, if 
not all, treaty-based claims are initiated by investors. Nevertheless, as a matter 
of principle, host states are not generally prevented from bringing counter-
claims once proceedings have been commenced.253 In fact, in designing in-
vestment arbitration, states drew on the model of commercial arbitration, 
where counterclaims between private parties are well established.254 This is 
reflected in the ICSID framework, which expressly permits counterclaims in 
Article 46 of the ICSID Convention:  

Except as the parties otherwise agree, the Tribunal shall, if re-
quested by a party, determine any incidental or additional claims 
or counterclaims arising directly out of the subject-matter of the 
dispute provided that they are within the scope of the consent of 
the parties and are otherwise within the jurisdiction of the Cen-
tre.255  

Rule 48 of the ICSID Arbitration Rules contains the corresponding procedural 
rule.256 Comparable provisions can also be found in the UNCITRAL Arbitra-
tion Rules, both in Article 19(3) of the 1976 version and, with revised word-
ing, in Article 21(3) of the 2010 version.257 

The use of counterclaims to hold investors accountable in respect of the public 
interest is not a new feature of IIAs, but instead represents the utilisation of a 
pre-existing tool for a new purpose.258 A counterclaim does not constitute a 
defence aimed at dismissing or limiting the investor’s claim, but rather 
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represents an independent and autonomous claim.259 At the same time, it re-
mains linked to the principal claim because it is advanced as a response within 
the same proceedings.260 As such, counterclaims may broaden the scope of 
the dispute while also contributing to procedural efficiency.261 

Although investment arbitration cases involving counterclaims remain rela-
tively limited, host states appear to be increasingly invoking them in an effort 
to uphold domestic and international standards. 262 Arbitral tribunals have 
reached different conclusions on the legal basis of such counterclaims, alt-
hough the majority indicate some receptivity to them. 263 However, only a 
small number of cases have involved a substantive assessment of counter-
claims on the merits.264 

In light of the emerging practice of employing counterclaims to uphold public 
interests, it is necessary to briefly examine the jurisdictional and admissibility 
requirements before turning to an analysis of arbitral practice. As examined, 
arbitral rules generally permit counterclaims, although some tribunals have 
encountered difficulties in determining whether to accept them.265 This is un-
surprising, given that counterclaims appear, at first glance, at odds with the 
asymmetric structure of investment arbitration, which is primarily designed 
to enable investors to vindicate their rights.266 From the perspective of inves-
tors, it has been argued that counterclaims ‘run counter to the object and pur-
pose of treaty arbitration, which is to grant the investors a one-sided right of 
quasi-judicial review of national regulatory action.’267 However, tribunals 
may accept counterclaims only where the relevant jurisdictional and 
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admissibility requirements are satisfied. Two requirements are particularly 
important: consent and connection.268 

The issue of consent, which is closely linked to the tribunal’s jurisdiction, 
arises from the principle that a tribunal has jurisdiction over a legal dispute 
arising directly out of an investment only where the parties have consented to 
submit that dispute to arbitration.269 As investors typically do not expressly 
consent to counterclaims, tribunals have focused on dispute settlement provi-
sions in the IIA to determine whether such consent can be inferred. For in-
stance, where these provisions contain broad or open-ended language, such 
as consent to ‘any legal dispute’, to disputes ‘in connection with investments’, 
or granting ‘each party’ access to arbitration, tribunals have found that inves-
tors have consented to counterclaims.270 Conversely, where the dispute reso-
lution provision is narrowly framed, for example by limiting jurisdiction to 
disputes concerning breaches of the state’s obligations under the treaty or by 
conferring standing exclusively on investors, tribunals have declined to find 
that consent has been established.271  

The second precondition for a counterclaim is the existence of a connection 
between the principal claim and the counterclaim. As provided in the ICSID 
Convention, the counterclaim must arise ‘directly out of the subject-matter of 
the dispute’.272 Moreover, this connection may be either factual or legal in 
nature. For example, in the groundbreaking case of Urbaser v Argentina, the 
tribunal found that both a factual and a legal connection were present, as the 
principal claim and the counterclaim concerned the same investment and were 
based on the same IIA.273  

These requirements also show the close relationship between jurisdiction and 
admissibility in relation to counterclaims. Consent is primarily jurisdictional, 
since a tribunal cannot determine a counterclaim unless it falls within the par-
ties’ consent to arbitration. By contrast, the connection requirement is often 
treated as going to admissibility, since it concerns whether a counterclaim that 
is otherwise within the tribunal’s jurisdiction is sufficiently related to the prin-
cipal claim to be heard in the same proceedings. However, the distinction is 
not always clear in practice, as connection may also affect the assessment of 
jurisdiction where the tribunal must determine whether the counterclaim falls 
within the subject matter of the dispute. A counterclaim may also be 
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inadmissible where it is introduced too late or would unduly expand the scope 
of the arbitration.274  

In disputes arising under treaties with broadly worded dispute resolution 
clauses, states have recently succeeded in having tribunals entertain counter-
claims based on alleged investor obligations, including obligations relating to 
host state law, public order, human rights and environmental protection. 275 
In Urbaser, the Tribunal accepted jurisdiction over Argentina’s counterclaim, 
which alleged that the investor bore an obligation to guarantee the human 
right to water, finding that both consent, based on the broadly worded treaty 
provision, and the required connection with the principal claim were pre-
sent.276 Similarly, in Aven v Costa Rica, the Tribunal entertained Costa Rica’s 
counterclaim that the investor’s activities ‘caused considerable environmental 
damage’, which it should repair and restore.277 Having determined that the 
dispute resolution provision was broadly framed and that there were no sub-
stantive grounds for excluding investor liability for breaches of environmen-
tal obligations under host state law, the Tribunal accepted the counterclaim.278 
In Al-Warraq v Indonesia, the Tribunal also accepted jurisdiction over Indo-
nesia’s counterclaim, relying on provisions in the applicable investment treaty 
that permitted counterclaims and imposed obligations on investors to comply 
with host state law and to refrain from conduct prejudicial to public order, 
morals or the public interest.279 

While the states in Urbaser, Aven and Al-Warraq were ultimately unsuccess-
ful on the merits of their counterclaims, Ecuador has achieved greater success 
in two related arbitrations involving counterclaims.280 In both Burlington v 
Ecuador 281  and Perenco v Ecuador, 282  Ecuador brought counterclaims 
against the investors, alleging breaches of environmental obligations. In Bur-
lington, the tribunal noted that the parties had agreed to arbitration, including 
the possibility of counterclaims, with the result that the investor did not con-
test the tribunal’s jurisdiction.283 Similarly, in Perenco, the investor did not 
challenge the tribunal’s jurisdiction over Ecuador’s counterclaim.284  
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Despite these developments, it remains uncertain whether counterclaims can 
be regarded as a routine feature of investment arbitration. Advancing in this 
direction requires greater regulatory support to facilitate the evolution of the 
ISDS system. Accordingly, the future of ISDS and its engagement with the 
public interest will depend, in part, on ongoing reform efforts to expressly 
recognise counterclaims.285  

However, given the increasing acceptance by tribunals of counterclaims in 
conjunction with investor obligations, counterclaims appear likely to become 
an important gateway for the development of such obligations.286 In the fol-
lowing sections, the aforementioned arbitral awards are analysed in turn, with 
particular attention to their merits. The awards are examined according to the 
legal basis relied upon for the alleged investor obligations, rather than strictly 
chronologically. 

4.2 Urbaser v Argentina 
 

In December 2016, the Urbaser award marked a significant development.287 
The Tribunal recognised the host state’s ability to bring counterclaims not 
anticipated by the investor, thereby suggesting a more symmetrical structure 
of BITs, and also affirmed, in an unprecedented manner, the existence of ob-
ligations incumbent on investors.288 The tribunal based both acknowledge-
ments on general international law.289 The case examined the relationship be-
tween international human rights law, in particular the human right to water, 
as interpreted through the applicable BIT framework.290 

4.2.1 The Merits  
 

In this case, the claimants were engaged in the operation of water and sewage 
services in the Greater Buenos Aires area, following the privatisation of these 
services by Argentina in the 1990s.291  They alleged violations of several 

 
285 Stanislava Nedeva, ‘The Neglected Public Interest in Investor-State Dispute Settle-

ment: Environmental and Human Rights Considerations’ (2024) 33(5) European Energy and 
Environmental Law Review 214, 224. These reform efforts are examined in Chapter 5. 

286 Choudhury (n 260) 96.  
287 Urbaser v Argentina (Award) (n 264). 
288 ibid [1150]; Kevin Crow and Lina Lorenzoni Escobar, ‘International Corporate Obli-

gations, Human Rights, and the Urbaser Standard: Breaking New Ground?’ (2018) 36(1) 
Boston University International Law Journal 87, 90. 

289 Urbaser v Argentina (Award) (n 264) [1194], [1210]. 
290 Agreement between the Argentine Republic and the Kingdom of Spain on the Recip-

rocal Promotion and Protection of Investments (signed 3 October 1991, entered into force 28 
September 1992) (Argentina–Spain BIT); Crow and Escobar (n 288) 91. 

291 Urbaser v Argentina (Award) (n 264) [42].  



66 

provisions of the Spain–Argentina BIT,292 basing their claims on the govern-
ment’s conduct during the 2001 Argentine economic crisis. In particular, they 
argued that Argentina was responsible for the investment’s eventual insol-
vency as a result of the depreciation of the Argentine peso and the failure to 
renegotiate concession tariffs, alleging breaches of treaty obligations con-
cerning the protection of foreign investments, the prohibition of unjustified 
or discriminatory measures, FET, and unlawful or uncompensated expropri-
ation.293 

During the proceedings, Argentina advanced a counterclaim based on the 
claimants’ alleged obligations under international human rights law, that is, 
norms external to the Spain–Argentina BIT. The state sought compensation 
of USD 404.34 million, arguing that the investors had breached their obliga-
tion to ensure access to water for the local population, as reflected in the con-
cession contract. Argentina primarily based its argument on the investors’ 
failure to make adequate investments in water and sewage infrastructure and 
to provide water services at affordable prices.294  

Argentina grounded its counterclaim in international law because the Tribu-
nal had previously declined to exercise jurisdiction over domestic Argentine 
law.295 This raised the question whether the investors were subject to any ob-
ligations under international human rights law and, if so, whether such obli-
gations fell within the tribunal’s jurisdiction. Although the Tribunal ulti-
mately dismissed the counterclaim, it addressed these issues in considerable 
detail.296 

The tribunal recognised the existence of broad negative human rights obliga-
tions applicable to corporations. In affirming that corporations may be sub-
jects of international law, it reasoned that private actors are required to refrain 
from infringing the human rights of others, including the right to water.297 In 
reaching this conclusion, the Tribunal relied on a range of international in-
struments, including the ILO Tripartite Declaration of Principles concerning 
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Multinational Enterprises and Social Policy,298 the UDHR,299 and the IC-
CPR300 and ICESCR.301 While the precise scope of this negative obligation 
remains uncertain, Argentina’s counterclaim was based on an alleged positive 
‘obligation to perform’302 in ensuring access to water for the population of 
Buenos Aires. The tribunal therefore dismissed the counterclaim, holding that 
international human rights law does not establish such positive obligations 
for private actors, in contrast to their recognised negative duties.303 Further-
more, the Tribunal held that international human rights law required Argen-
tina to exercise authority over the concessionaire to ensure access to safe wa-
ter for its population.304 It also stated that ‘the investor’s obligation to perform 
has as its source in domestic law; it does not find its legal ground in general 
international law.’305 Xuan Shao therefore argues that, although Urbaser may 
appear groundbreaking in recognising international human rights obligations 
of investors, it ultimately confirms the traditional position that such obliga-
tions are implemented through domestic law. In this respect, the recognition 
of investor obligations under international human rights law in Urbaser is 
more rhetorical than substantive.306 

Nevertheless, it remains important to examine how the Tribunal addressed 
the integration of investor obligations derived from other international law 
instruments into an IIA as external obligations. More specifically, this raises 
the question of how a state may rely on such obligations as the basis for a 
counterclaim against an investor.307 The tribunal outlined four possible bases 
for such integration: 

1. the systemic interpretation of the IIA in accordance with Article 
31(3)(c) VCLT;308 
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2. provisions on applicable law within the IIA, in this case Article X(5) 
of the Spain–Argentina BIT, which provides for the application of in-
ternational law;309 

3. Article 42(1) of the ICSID Convention, which establishes the applica-
bility of international law as a residual rule in investment arbitration; 
and310 

4. peremptory norms of general international law (ius cogens).311 

Starting with the first basis, Article 31(3)(c) VCLT reflects the so-called 
method of systemic interpretation.312 It provides that when interpreting an in-
ternational treaty, one shall consider, together with the context, ‘[a]ny rele-
vant rules of international law applicable in the relations between the par-
ties.’313 The provision facilitates the alignment of IIAs with the protection of 
public goods and interests reflected in the parties’ international obligations. 
In particular, international human rights norms may be incorporated into the 
interpretation of investor rights and the justification clauses of IIAs.314 How-
ever, Article 31(3)(c) VCLT represents only one aspect of the interpretative 
process and must be considered alongside the other rules contained in Article 
31. Interpretation must therefore begin with the ordinary meaning of the pro-
vision in question.315 There is seldom a clear textual basis in IIAs for the im-
position of direct obligations on investors. In Urbaser, the Spain–Argentina 
BIT did not provide such a foundation.316 Adler notes that it is therefore dif-
ficult to infer the existence of direct obligations from IIAs, particularly given 
the general reluctance of states to endorse such norms.317 Reflecting this, the 
ICSID tribunal in Blusun v Italy declined to interpret Article 19 of the ECT 
as imposing an obligation on investors to conduct environmental impact as-
sessments (EIAs), noting that the provision ‘operates not at the level of indi-
vidual investors but at the interstate level, as is equally the case with the 
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developing general international law of EIAs’.318 Accordingly, systemic in-
terpretation is likely to play only a limited role in establishing direct obliga-
tions in most cases.319  

According to Patrick Abel, the only apparent avenue for integrating direct 
obligations lay in the applicable law clause. Unlike the approach based on 
Article 31(3)(c) VCLT, this mechanism allows for the procedural incorpora-
tion of external obligations into an IIA. In Urbaser, the applicable law clause 
in Article X(5) of the Spain–Argentina BIT was sufficiently broad to establish 
the tribunal’s jurisdiction, as it expressly encompassed international law. As 
a result, recourse to Article 42(1) of the ICSID Convention was unnecessary. 
The award in Urbaser thus provides a clear example of the procedural inte-
gration of an external obligation.320 

Finally, it is not accurate to regard the concept of ius cogens as a means of 
integrating external direct obligations into an IIA. Rather, ius cogens refers 
to the hierarchical status of certain norms in international law, from which 
states may not derogate.321 However, this primarily entails a negative effect, 
namely the invalidity of conflicting norms, and does not in itself provide a 
basis for the positive incorporation of such norms into an IIA as directly ap-
plicable obligations.322  

The award therefore illustrates both the potential and the limits of grounding 
investor obligations in general international law: while the Tribunal accepted 
the possibility of negative human rights obligations, it refused to derive a pos-
itive obligation to guarantee access to water without a clearer legal basis. 

4.2.2 Doctrinal Commentary  
 

The tribunal’s decision in Urbaser has been widely criticised in the literature 
for treating, as a general principle of law, the existence of human rights obli-
gations incumbent upon investors or corporations under international law.323 
Critics argue that the Tribunal conflated binding human rights obligations im-
posed on states with the non-binding responsibilities attributed to investors. 
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Moreover, the Tribunal did not explain how such non-binding norms could 
acquire binding force or be regarded as part of binding international law.324 

4.2.2.1 Subjectivity of Corporations 
Before assessing that particular critique, it is useful to consider how the Tri-
bunal engaged with the contested question of whether corporations may bear 
human rights obligations under international law. It rejected earlier arbitral 
views denying such obligations, considering that view outdated and stating 
that it had ‘lost its impact and relevance.’325 Instead, the Tribunal reasoned 
that since the Spain–Argentina BIT, particularly through its MFN clause, al-
lows investors to invoke rights derived from international law, it would be 
inconsistent to exclude the possibility that they may also be subject to obliga-
tions under that same body of law.326  

Kevin Crow and Lina Lorenzoni Escobar point out that this reasoning rests 
on the premise that investors operate as subjects of international law when 
asserting rights under the BIT.327 The Tribunal further pointed to the growing 
significance of corporate social responsibility, suggesting that transnational 
corporations can no longer be regarded as entirely outside the scope of inter-
national legal obligations.328  

The Tribunal appeared aware of the difficulties surrounding corporate inter-
national subjectivity, yet its use of the concept was not matched by a fully 
developed analysis.329 Rather than adopting a clear position, it rejected cate-
gorical approaches and suggested that the subjectivity of investors cannot be 
excluded as a matter of necessity.330 It did not, however, establish criteria for 
determining such subjectivity. At the same time, by distinguishing between 
the State and the corporation as a service provider, the Tribunal implied that 
a corporation’s functions and purposes shape its international status.331 This 
contextual approach is further reflected in its reliance on corporate social re-
sponsibility.332 

As concluded by Crow and Lorenzoni Escobar, despite its theoretical short-
comings, which reflect the evolving state of international law in this area, 
Urbaser affirms at least the possibility of a limited and functional form of 
corporate subjectivity. The Tribunal approached this question by examining 
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whether corporations may bear human rights obligations under international 
law through reference to human rights instruments and broader developments 
in international law. At the same time, its reliance on corporate social respon-
sibility suggests that such standards may inform the interpretation and devel-
opment of investor obligations. 333 However, consistent with the need for a 
clear legal basis, CSR cannot in itself establish binding obligations unless in-
corporated into an applicable treaty, domestic law, or another relevant legal 
source.334 

4.2.2.2 Obligations Derived from Soft Law 
This also further links to the question of whether ‘soft law’ can give rise to 
obligations. Abel criticises the Tribunal’s reasoning as unclear. He challenges 
its conclusion that corporations may bear human rights obligations, arguing 
that international law has not reached this stage. In his view, corporations can 
only have non-binding responsibilities, and the Tribunal conflated such 
norms with legally binding human rights obligations.335 He further notes that 
the Tribunal overlooks that states, in creating these norms, expressly intended 
them not to be legally binding. As they do not constitute recognised sources 
of international law under Article 38(1) of the ICJ Statute,336 they cannot in 
themselves establish obligations for investors. Moreover, the Tribunal does 
not explain how such non-binding norms could acquire binding force or come 
to reflect binding international law, an issue that remains contested in aca-
demic debate.337 James J. Nedumpara and Aditya Laddha recognise that this 
criticism carries some weight and that the decision in Urbaser may be seen 
as more progressive than the current state of international law in relation to 
human rights. Nonetheless, they note that, even prior to Urbaser, academic 
writing in international law had already explored the possibility that corpora-
tions and other private actors may be bound by international human rights 
law.338  

This critique reinforces the central methodological point that soft law may 
inform the interpretation and development of investor obligations, but cannot 
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by itself establish binding obligations unless it is incorporated into a recog-
nised legal source. 

4.2.2.3 Obligations Derived from ‘Abuse of Rights’ Clauses 
Finally, it is necessary to examine how the Tribunal derived investor obliga-
tions from international instruments through its interpretation of so-called 
‘abuse of rights’ clauses. It advanced the argument that international human 
rights treaties may be interpreted as imposing direct obligations on non-state 
actors. Relying on these clauses, the Tribunal reasoned that such treaties 
should be read as assigning obligations to both public and private parties.339 
More precisely, it misinterprets Article 5(1) ICESCR by treating Covenant 
rights as directly applicable to non-state actors. The provision reads:  

Nothing in the present Covenant may be interpreted as implying 
for any State, group or person any right to engage in any activity 
or to perform any act aimed at the destruction of any of the rights 
or freedoms recognized herein, or at their limitation to a greater 
extent than is provided for in the present Covenant.340 

On this basis, the Tribunal concludes that, when read together with the right 
to water which falls under article 11(1) ICESCR, the provision may be under-
stood as giving rise to an international obligation on corporations.341 Gener-
ally speaking, companies would therefore be unable to rely on the rights guar-
anteed under investment treaties where doing so would result in the destruc-
tion of the human rights of others.342 

Despite the Tribunal’s firm statement, it remains uncertain whether human 
rights obligations for private actors can in fact be derived from ‘abuse of 
rights’ clauses. While these provisions indicate that individuals should not 
deliberately use their rights to undermine those of others, there is little evi-
dence that they were intended to create direct obligations. From a systematic 
perspective, such clauses function instead as a form of forfeiture, excluding 
harmful conduct from the protection of the relevant human rights norm. They 
may therefore limit the invocation of rights in certain circumstances, but they 
do not impose independent obligations on individuals.343  
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Similar provisions to article 5(1) ICESCR appear in article 5(1) ICCPR, arti-
cle 17 ECHR344 and article 29(a) ACHR,345 all of which share a common 
origin in article 30 of the UDHR. The preparatory works of these instruments 
indicate that the drafters sought to prevent the invocation of human rights 
with the sole aim of infringing the rights of others. In particular, they were 
concerned that human rights might be interpreted through extremist or totali-
tarian ideologies. Accordingly, these clauses are intended to preclude such 
interpretations. They therefore function as interpretative guidance on the 
scope and purpose of the rights protected under the relevant treaties, rather 
than as a basis for imposing obligations.346 

However, despite this critique, Ted Gleason notes that in a relatively short 
period following Urbaser, at least one other tribunal has partially followed its 
approach. In Aven, the Tribunal relied on Urbaser to suggest that, although 
the enforcement of environmental law primarily rests with states, it cannot be 
excluded that foreign investors may also be subject to obligations under in-
ternational law, particularly in light of the broad language of the applicable 
investment agreement.347  

The debate therefore shows that abuse of rights clauses may restrict the invo-
cation of rights in certain circumstances, but they do not provide a convincing 
basis for deriving independent human rights obligations for investors. 

4.3 Aven v Costa Rica  
 

The 2018 Aven v Costa Rica award is another significant arbitral decision 
addressing the integration of external investor obligations.348 While it con-
firms that such integration is, in principle, possible, it avoids some of the 
methodological issues discussed in relation to Urbaser, while raising others 
of its own. 

4.3.1 The Merits  
 

In Aven, the UNCITRAL tribunal was required to rule on an environmental 
counterclaim brought by Costa Rica under the CAFTA-DR.349 The claimants 
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had developed a tourism project on the central Pacific coast. After obtaining 
the necessary permits and commencing the project, Costa Rica adopted a se-
ries of measures that effectively halted the investment in order to protect sen-
sitive wetlands and forest areas within the project site.350  

Claims were subsequently brought under Chapter 10 of the CAFTA-DR, 
which governs investment. They were based primarily on allegations of dis-
criminatory treatment towards Aven, a breach of the FET standard, and the 
indirect expropriation of his investment without compensation.351 Costa Rica 
argued that, under the CAFTA-DR, investment protection is subordinate to 
environmental protection, such that Chapter 10 should yield to Chapter 17 on 
environmental protection, in the event of a conflict between the two. It there-
fore maintained that its actions were consistent with both domestic and inter-
national environmental law.352 During the proceedings, Costa Rica brought a 
counterclaim, seeking compensation from the claimants for environmental 
damage in the investment area. This included the construction of roads, exca-
vation of ditches, installation of culverts, removal of vegetation, increased 
soil sedimentation, and the filling and drainage of wetlands.353 Costa Rica ar-
gued that the claimants were internationally responsible for breaching domes-
tic law, customary international law, and the environmental protection provi-
sions of the CAFTA-DR.354  

Referring to Urbaser, the Tribunal endorsed and affirmed the view that in-
vestors, as subjects of international law, may bear international environmental 
obligations that can, in principle, be enforced before investment tribunals:  

[…] It is true that the enforcement of environmental law is pri-
marily to [sic] the States, but it cannot be admitted that a foreign 
investor could not be subject to international law obligations in 
this field, particularly in the light of Articles 10.9.3, 10.11 and 17 
of DR-CAFTA.355 

…  

Under international law of investments, particularly under DR-
CAFTA, the investors enjoy by themselves a number of rights 
both substantive and procedural, including the right to sue di-
rectly the host State when it breaches its international obligations 
on foreign investment (Section A of Article 10 in DR-CAFTA). 
What about the investor’s obligations arising of the investment 
according to international law? This Tribunal shares the views of 
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Urbaser Tribunal that it can no longer be admitted that investors 
operating internationally are immune from becoming subjects of 
international law. It is particularly convincing when it comes to 
rights and obligations that are the concern of all States, as it hap-
pens in the protection of the environment. It is pertinent to recall 
the observation of the International Court of Justice regarding this 
kind of obligations: “In view of the importance of the rights in-
volved, all States can be held to have a legal interest in their pro-
tection; they are obligations erga omnes”.356 

However, the Tribunal ultimately rejected the counterclaim, partly on the ba-
sis that the CAFTA-DR provisions did not establish environmental obliga-
tions directly binding on foreign investors: 

First, the Tribunal believes that the language of articles Article 
10.9.3.c and 10.11 seeks to ensure that States retain a significant 
margin of appreciation in respect of environmental measures in 
their respective jurisdictions, but they do not -in and of them-
selves- impose any affirmative obligation upon investors.357 

The award thus confirms the conceptual possibility of investor obligations in 
the environmental context, but also demonstrates that such obligations cannot 
be enforced through counterclaims unless they are grounded in the applicable 
treaty, domestic law, or another relevant legal source. 

4.3.2 Doctrinal Commentary  
 

Abel holds that this result of the award is correct. However, he argues that the 
reasoning remains incomplete. In this respect, the Tribunal adopts a method-
ologically sound approach in rejecting the argument that the CAFTA-DR con-
tains international obligations for investors.358 The CAFTA-DR does not con-
tain any provision incorporating external international environmental obliga-
tions that are directly applicable to investors. Article 10.9(3)(c) CAFTA-DR 
provides that the obligations on performance requirements ‘shall not be con-
strued to prevent a Party from adopting or maintaining measures, including 
environmental measures: […] (ii) necessary to protect human, animal, or 
plant life or health; or (iii) related to the conservation of living and non-living 
exhaustible natural resources’.359 Likewise, article 10.11 states that nothing 
in the investment chapter of the CAFTA-DR ‘shall be construed to prevent a 
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Party from adopting, maintaining, or enforcing any measure otherwise con-
sistent with this Chapter that it considers appropriate to ensure that investment 
activity in its territory is undertaken in a manner sensitive to environmental 
concerns.’360 Abel points out that the wording of both provisions already in-
dicates that they are intended to preserve the regulatory autonomy of states in 
matters of environmental protection. In his view, the CAFTA-DR addresses 
how states may pursue domestic environmental regulation while remaining in 
compliance with their international investment protection obligations under 
the treaty.  

Conversely, Adler argues that the Tribunal appears to have overlooked Costa 
Rica’s submission that the claimants had also breached customary interna-
tional environmental law.361 Article 10.22(1) CAFTA-DR, the applicable law 
clause, provides that the tribunal ‘shall decide the issues in dispute in accord-
ance with this Agreement and applicable rules of international law’,362 which 
include customary international law. If such customary environmental obli-
gations directly applicable to investors did exist, which he maintains they do 
not under the current state of international law, they could have formed a vi-
able basis for a counterclaim. Abel adds that, at the very least, the Tribunal 
ought to have addressed this issue in greater detail.363 

Abel further observes that the Tribunal’s reference to erga omnes obligations 
in support of individual international subjectivity is misleading. The notion 
of erga omnes concerns the special status of certain obligations of states, 
whereby compliance is owed to the international community as a whole and 
responsibility arises towards all states in the event of a breach. However, this 
does not entail that such obligations are binding on private actors. Even in the 
context of core human rights instruments, individuals must qualify as victims 
of violations in order to bring a claim, which does not support the existence 
of direct obligations on private parties.364 

Nevertheless, Abel notes that it can be argued that the award supports the 
view that external investor obligations may, in principle, be integrated into 
investment law. 365 The tribunal’s endorsement of the reasoning in Urbaser is 
significant in itself, as it may help to reinforce that approach as a de facto 
precedent.366 Finally, Abel concludes that the reasoning in Urbaser is not 
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limited to human rights, but may be extended to other aspects of the public 
interest.367 

Debadatta Bose similarly argues that Aven expands regulatory space for en-
vironmental protection, placing investor protections in a subordinate position. 
This reflects the need to balance states’ obligations under general interna-
tional law, such as environmental protection in Aven and human rights in Ur-
baser, with their commitments under international investment law. The case 
may be described as an ‘Urbaser plus’, modestly developing the key reason-
ing of Urbaser. Its significance lies in reinforcing a broader trend that inves-
tors are not immune from counterclaims based on human rights or environ-
mental concerns. Both Urbaser and Aven also engage with the question of 
investors as subjects of international law. However, as Bose emphasises, the 
significance of Aven lies less in resolving corporate subjectivity in the abstract 
than in showing that obligations may be imposed where a sufficient legal ba-
sis exists. The absence of explicit investor obligations in the treaty therefore 
does not, in itself, preclude counterclaims grounded in other relevant legal 
sources. Even where such claims are ultimately dismissed, their admissibility 
signals a growing willingness to address the limits of investment in relation 
to public-interest concerns, a development the Tribunal itself acknowledges 
is likely to continue.368 

Giovanni Zarra similarly contends that Urbaser and Aven are significant in 
challenging the traditional view that investors are not subject to international 
obligations. However, he finds the distinction between positive and negative 
obligations unconvincing, as both ultimately require conduct that does not 
infringe the rights of others. In this sense, the duty to refrain from interference 
and the duty to act converge in requiring behaviour that avoids prejudice to 
the enjoyment of rights. From this perspective, human rights norms may have 
direct effect on individuals and could, in principle, serve as the basis for state 
claims against investors. Whether such claims fall within the jurisdiction of 
investment tribunals depends largely on the wording of the applicable treaty, 
with broader clauses allowing greater flexibility. More importantly, these 
awards reflect an emerging effort to move beyond an investor-centred inter-
pretation of investment law and towards a more balanced approach that rec-
ognises the rights and obligations of both states and investors, with counter-
claims playing a potential role in this rebalancing.369 

A more sceptical view is advanced by Markus Krajewski, who emphasises 
the current uncertainty as to whether, and how, tribunals will revisit the ques-
tion of investor obligations. He also highlights the risk that investment 
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tribunals may develop interpretations of human rights law that diverge from 
the jurisprudence of regional human rights courts and treaty bodies. More 
broadly, it is often argued that the investment regime is not an appropriate 
forum for applying or developing human rights obligations of investors, either 
due to limited expertise or the restricted role of human rights within invest-
ment treaties. This, in turn, raises the question of whether treaty reform would 
provide a more suitable avenue for establishing such obligations.370 

Accordingly, Aven strengthens the emerging acceptance of investor counter-
claims in relation to public-interest concerns, but it also confirms that arbitral 
receptiveness cannot substitute for a sufficiently clear legal basis. 

4.4 Al-Warraq v Indonesia  
 

In the 2014 award Al-Warraq v Indonesia,371 the claimant invested in Indo-
nesia as a shareholder in Bank Century, an Indonesian bank. During the 2008–
2009 global financial crisis, the bank encountered liquidity difficulties and 
received state support, including a bailout from the Indonesian Central Bank. 
After the bailout, Indonesia initiated criminal proceedings against several in-
dividuals connected to Bank Century, including the claimant, alleging bank-
ing mismanagement, fraud and corruption. The claimant was ultimately con-
victed in absentia, and his assets were confiscated.372  

In 2011, the claimant initiated arbitration under the OIC Investment Agree-
ment373 and the 2010 UNCITRAL Arbitration Rules. He alleged breaches of 
several investor protections, including the right to FPS, protection against un-
lawful expropriation, and the FET standard, invoked through the MFN 
clause.374 

During the proceedings, Indonesia submitted a counterclaim against the in-
vestor, alleging unjust enrichment in breach of his domestic financial obliga-
tions. It sought compensation equivalent to the bailout amount (Rp 6.7 tril-
lion), or alternatively the sum allegedly misappropriated by the claimant 
(USD 360,735,638), or any amount the Tribunal considered appropriate.375 
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In its 2014 award, the Tribunal held that Indonesia was, in principle, entitled 
to bring a counterclaim based on the investor’s alleged fraudulent conduct, 
relying, among other sources, on article 9 of the OIC Investment Agree-
ment.376 This provision states:  

The investor shall be bound by the laws and regulations in force 
in the host state and shall refrain from all acts that may disturb 
public order or morals or that may be prejudicial to the public 
interest. He is also to refrain from exercising restrictive practices 
and from trying to achieve gains through unlawful means.377 

The Tribunal interpreted this provision broadly, reasoning as follows:  

Article 9 imposes a positive obligation on investors to respect the 
law of the Host State, as well as public order and morals. An in-
vestor of course has a general obligation to obey the law of the 
host state, but Article 9 raises this obligation from the plane of 
domestic law (and jurisdiction of domestic Tribunals) to a treaty 
obligation binding on the investor in an investor state arbitration. 
An analogy can be drawn with so called ‘umbrella clauses’ that 
elevate contractual obligations to the treaty plane. The fact that 
the Contracting Parties imposed treaty obligations on investors 
(which the Claimant assented to by accepting the open offer of 
investment arbitration made by the Respondent in the OIC Agree-
ment) confirms the interpretation […] that permits counterclaims 
by the respondent state.378 

Nevertheless, the Tribunal dismissed Indonesia’s counterclaim on more spe-
cific grounds. It found that Indonesia had failed to establish the investor’s 
personal liability, as it could not clearly distinguish his conduct from that of 
other individuals involved in the alleged fraud who were not subject to the 
counterclaim. 379  Moreover, the fraudulent acts were primarily directed 
against the private entity Bank Century. Although the Tribunal acknowledged 
that Indonesia might, in principle, subrogate the bank’s claims, it had not 
demonstrated the necessary factual basis to do so.380 The Tribunal also noted 
that certain aspects of the respondent’s claim were governed by a separate 
dispute resolution clause.381 
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Abel concludes that, although the counterclaim ultimately failed, this was due 
to specific factual shortcomings rather than any fundamental legal barrier. 
Significantly, the Tribunal’s reasoning affirmed that the OIC Investment 
Agreement could give rise to international obligations for the investor and 
recognised, in principle, the possibility of enforcing such obligations through 
a counterclaim in investment arbitration. Article 9 of the OIC Investment 
Agreement reflects this approach by elevating domestic law within the invest-
ment framework. It functions to protect the public interest, particularly the 
rule of law, against fraudulent conduct. Moreover, its scope does not appear 
to be confined to fraud and corruption, but may extend to other domestic ob-
ligations, potentially including those relating to environmental protection and 
human rights.382  

Another notable aspect of Al-Warraq is that the Tribunal relied on the investor 
obligations in article 9 not only in relation to the counterclaim, but also in 
assessing the admissibility of the investor’s primary claim. This proved deci-
sive, as the Tribunal ultimately declared the claim inadmissible. Unlike many 
legality clauses in BITs, the formulation of article 9 of the OIC Investment 
Agreement is not confined to the making of the investment, but extends to the 
investor’s conduct throughout its operation.383 

In applying this provision, the Tribunal emphasised that the claimant had 
failed to comply with Indonesian law and had acted in a manner prejudicial 
to the public interest. It pointed in particular to his admission that he had un-
dertaken responsibilities on the board of a major bank without understanding 
his legal obligations, and found that his conduct contributed to the bank’s 
liquidity crisis and adversely affected the Indonesian financial sector. On this 
basis, the Tribunal concluded that the claimant had breached article 9 and 
thereby deprived himself of the protection of the OIC Investment Agreement. 
The majority accordingly applied the ‘clean hands’ doctrine, holding that the 
claimant’s conduct during the operational phase rendered his claim inadmis-
sible, even though it had found a breach of the FET standard.384  

As Lorenzo Cotula notes, while most BITs do not feature investor obligations 
clauses, there has been considerable debate as to whether such clauses should 
be incorporated into investment treaties. The Al-Warraq award demonstrates 
that investor obligations can have real operative effect and may decisively 
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influence the outcome of arbitral proceedings. At the same time, the tribunal’s 
split decision to treat the investor’s misconduct as an issue of admissibility 
highlights a deeper problem of legal uncertainty. In Al-Warraq, the tribunal 
accepted jurisdiction and found a breach of the treaty, yet ultimately declined 
to grant relief on the basis that the claim was inadmissible due to the inves-
tor’s own conduct. This illustrates the absence of clear guidance in treaty texts 
as to the legal consequences of breaches of investor obligations, in particular 
whether such breaches should affect jurisdiction, admissibility, liability, or 
the assessment of damages. Greater precision in treaty drafting could there-
fore enhance legal certainty by clarifying the procedural and substantive ef-
fects of investor misconduct.385 

On the inadmissibility of the claimant’s claim, Abel notes that, aside from 
relying on pre-existing norms, an IIA may also establish direct obligations 
independently, without reference to external sources.386 He argues that the 
Tribunal derived such an obligation from the central part of article 9 of the 
OIC Investment Agreement: ‘[t]he investor shall [...] refrain from all acts that 
may disturb public order or morals or that may be prejudicial to the public 
interest. He is also to refrain from restrictive practices’.387 In his view, this 
formulation introduces an additional standard, referring to public order, mor-
als and the public interest, which should be understood as creating direct ob-
ligations de novo under the IIA itself.388 

Abel therefore presents the award as an example of how a tribunal may inter-
pret and apply autonomous direct obligations contained in an IIA. On this 
basis, the Tribunal did not assess the investor’s conduct solely by reference 
to Indonesian law, but also through the separate standard in article 9 concern-
ing acts prejudicial to the public interest, public order and morals. Abel nev-
ertheless criticises the award for failing to define the abstract standard against 
which the claimant’s conduct was measured.389 

Al-Warraq therefore provides one of the clearest examples of investor obli-
gations operating within investment arbitration, since the relevant obligations 
were expressly contained in the applicable investment treaty and were capa-
ble of affecting both counterclaims and the admissibility of the investor’s own 
claim. 

4.5 Burlington v Ecuador and Perenco v Ecuador 
 

 
385 Cotula (n 383) 155–156.  
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A related perspective on investor obligations can be seen in Burlington v Ec-
uador (2017) and Perenco v Ecuador (2019), both of which involved envi-
ronmental counterclaims grounded in breaches of domestic law.390  The two 
arbitrations arose from the same governmental measures and are therefore 
closely interconnected.  

4.5.1 The Merits  
 

The investors, Perenco Ecuador Ltd (Perenco) and Burlington Resources Inc 
(Burlington), operated as part of a consortium in the Ecuadorian oil industry 
in the Amazon region. Their investments were carried out under so-called 
production-sharing contracts with the government, a form of public–private 
partnership introduced following the privatisation of the sector in 1993.391 
Following a substantial increase in global oil prices in 2002, Ecuador altered 
the agreed distribution scheme for windfall profits, taking the view that the 
additional value of natural resources should accrue to the state. After the in-
vestors refused to comply and negotiations to amend the contracts failed, Ec-
uador ultimately seized the investments.392 Both investors initiated separate 
claims: Perenco alleged violations of the FET standard as well as unlawful 
expropriation under the France–Ecuador BIT393 and the applicable invest-
ment contracts,394 while Burlington relied solely on breaches of the US–Ec-
uador BIT,395 namely the umbrella clause and unlawful expropriation.396 In 
both proceedings, Ecuador submitted counterclaims for soil and groundwater 
pollution allegedly caused by the investors during oil production. It argued 
that these actions breached Ecuadorian law and sought damages of USD 
2,797,007,091 from Burlington397 and USD 2,548,526,259 from Perenco.398 
Crucially, these counterclaims were not factually connected to the investors’ 
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principal claims. The principal claims arose from Ecuador’s fiscal and coer-
cive measures following the oil price spike, whereas the counterclaims con-
cerned alleged environmental harm caused during the operation of the invest-
ments. Since the disputing parties nevertheless accepted that the tribunals 
could hear the environmental counterclaims, this lack of factual connection 
did not become a contested jurisdictional or admissibility issue.399 

In Burlington, the Tribunal applied Ecuadorian law on the basis of a 2011 
agreement between the parties, in which they accepted the Tribunal’s juris-
diction over Ecuador’s counterclaims and the applicability of Ecuadorian law 
to the arbitration.400 This approach was consistent with the arbitration clause 
in article VI(1) of the Ecuador–US BIT, which conferred jurisdiction on the 
Tribunal by providing that ‘[…] an investment dispute is a dispute between a 
Party and a national or company of the other Party arising out of or relating 
to […] (c) an alleged breach of any right conferred or created by this Treaty 
with respect to an investment.’401 

In Perenco, the Tribunal was less explicit in its reasoning for applying Ecua-
dorian law. However, the France–Ecuador BIT also contains a broadly framed 
jurisdiction clause that appears to have supported the Tribunal’s reliance on 
domestic law. In this respect, article 9 confers jurisdiction on an ICSID tribu-
nal for ‘[…] any legal dispute arising between that Contracting Party and a 
national or company of the other Contracting Party concerning an investment 
of the latter in the former.’402 

The tribunals nevertheless differed in their interpretation of Ecuadorian law 
and their treatment of expert evidence. The Burlington tribunal was aware of 
the risk of inconsistent decisions, stressing that, for reasons of legal coher-
ence, contradictory decisions on identical issues should be avoided where 
possible.403 Despite this caution, inconsistency remained. In its 2019 final 
award, the Perenco tribunal noted that the two tribunals had addressed the 
issues in significantly different ways, both substantively in relation to Ecua-
dorian law and technically in their assessment of expert evidence.404 

A key divergence concerned the applicable standard of liability under Ecua-
dorian environmental law. The Perenco tribunal adopted a fault-based 
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approach,405 while the Burlington tribunal found this difficult to accept and 
held that Ecuadorian courts had established a strict liability regime.406 The 
tribunals also differed in their assessment of environmental damage. Burling-
ton relied mainly on sampling conducted by the parties’ experts, whereas 
Perenco expressed doubts about both parties’ expert evidence and appointed 
an independent expert.407 This led to different outcomes on damages, with the 
Perenco tribunal later treating the USD 39,199,373 awarded in Burlington, as 
merely a ‘down payment’ towards the total adjusted damages of USD 
93,638,890. Perenco was therefore ordered to pay the remaining USD 
54,439,517 to Ecuador. 408 

These awards demonstrate that domestic environmental obligations may be 
enforced through investment counterclaims where jurisdiction and applicable 
law permit, but they also reveal the difficulties that arise when investment 
tribunals adjudicate complex questions of domestic environmental law. 

4.5.2 Doctrinal Commentary 
 

Shao identifies several concerns arising from the two decisions. First, the tri-
bunals’ divergent approaches to Ecuadorian law, expert evidence, and the as-
sessment of damages may weaken the credibility of both awards. This is par-
ticularly problematic given both the scale of the damages and the public in-
terests involved. More importantly, their conflicting interpretations of Ecua-
dorian environmental law may disrupt the coherence of the domestic legal 
order, raising doubts about whether investment tribunals are an appropriate 
forum for adjudicating environmental and human rights claims based on do-
mestic law. Such inconsistency may also reinforce existing scepticism among 
states regarding the legitimacy and suitability of investment tribunals in ap-
plying domestic law.409 

Shao suggests that these concerns could be addressed through procedural 
safeguards. For questions of domestic law, she proposes a mechanism mod-
elled on the EU preliminary reference procedure under article 267 of the 
TFEU,410 allowing investment tribunals to seek binding opinions from do-
mestic courts where the parties dispute the content or interpretation of domes-
tic law. This would provide a middle ground between leaving environmental 
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and human rights claims entirely to domestic courts and transferring them 
fully to investment tribunals, while preserving the coherence of domestic le-
gal orders.411 

She also argues that, if states wish to allow such counterclaims, arbitrators 
should be appointed with relevant expertise in environmental and human 
rights matters.412 Finally, given the public interests involved, proceedings 
should ensure transparency and participation by affected parties. In this re-
spect, she highlights the Hague Arbitration Rules on Business and Human 
Rights413 as a useful model for disputes involving environmental and human 
rights counterclaims.414 

James Harrison observes that Perenco is significant for both international in-
vestment law and international environmental law. In particular, the decision 
illustrates that an investment tribunal may, in principle, accept an environ-
mental counterclaim brought by a state against an investor. The Tribunal rec-
ognised that, where the legal relationship between the investor and the state 
permits a claim for environmental damage caused by the investor’s activities, 
and that claim is substantiated, the state may be entitled to full reparation un-
der the applicable law. Harrison notes that this permissive approach appears 
to leave room for environmental counterclaims in certain circumstances. 
However, the decision does not clearly identify what kind of ‘legal relation-
ship’ justified jurisdiction over the counterclaims in Perenco. This uncer-
tainty regarding the source of jurisdiction remains problematic for both states 
and investors, and would benefit from more explicit treatment in future arbi-
tral decisions.415 

Abel suggests that the application of domestic law in Perenco and Burlington 
may, to a certain extent, set and enforce an international standard for investor 
conduct. This may be clearest where domestic law itself incorporates or gives 
effect to international law. However, even the application of purely domestic 
obligations in investment arbitration can have an internationalising effect.416 

In this sense, applying domestic obligations in investment arbitration shares 
some of the advantages of elevating domestic obligations into substantive in-
ternational obligations, as seen with the ‘umbrella clause’ in Al-Warraq. It is 
a sovereignty-friendly solution because the tribunal applies standards enacted 
by the host state in its own legal system. It may also be more acceptable to 
states that remain reluctant to impose international obligations directly on en-
terprises. At the same time, Abel stresses that an investment tribunal cannot 
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apply domestic investor obligations without reservation. It must also review 
their compatibility with the state’s international investment obligations. The 
degree of internationalisation therefore depends on the doctrinal approach 
adopted by the tribunal, and may differ from case to case. It only becomes 
clear through interpretation and application in the arbitration proceedings, as 
well as at the enforcement stage.417 

The two awards therefore show that counterclaims can give practical effect to 
investor obligations, but also expose important limitations concerning con-
sistency, expertise, applicable law and the relationship between investment 
arbitration and domestic legal orders. 

4.6 Interim Conclusions 
 

The arbitral practice examined in this chapter shows that investor obligations 
are increasingly recognised in international investment law, particularly 
through counterclaims. Counterclaims provide a viable procedural mecha-
nism through which host states may seek to invoke obligations against inves-
tors, but their availability depends on the scope of consent as expressed in the 
applicable treaty language, as well as on the relevant jurisdictional and ad-
missibility requirements, including the required connection with the principal 
claim. Moreover, the fact that a tribunal may hear a counterclaim does not 
itself establish the existence of substantive investor obligations. Tribunals 
must still identify a sufficiently clear source for the obligation relied upon, 
whether in the applicable treaty, domestic law, general international law, or 
another relevant legal source. 

The clearest examples are found where the applicable treaty or domestic law 
provides a concrete basis for the obligation. Al-Warraq demonstrates the po-
tential significance of express investor obligations in an investment treaty. 
Article 9 of the OIC Investment Agreement enabled the Tribunal to treat com-
pliance with host state law, public order, morals and the public interest as 
obligations binding on the investor. Although Indonesia’s counterclaim ulti-
mately failed on the facts, the investor’s breach of article 9 had operative ef-
fect through the inadmissibility of the investor’s own claim. The award there-
fore shows the broader potential of investor obligations to influence arbitral 
proceedings. When invoked through a counterclaim, they may support juris-
diction over the state’s claim; when relied upon in response to the investor’s 
own claim, they may also affect admissibility and the availability of relief. 

Burlington and Perenco illustrate a related route to investor obligations. Un-
like Al-Warraq, these awards did not rely on an express treaty clause elevat-
ing host state law to the treaty plane. They instead show how domestic public-
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interest standards may be applied directly through counterclaims. Although 
the obligations at issue were environmental in nature, their significance is 
broader. They demonstrate that counterclaims may allow host states to invoke 
domestic public-interest obligations against investors within the arbitral pro-
cess. The awards are particularly important because Ecuador’s counterclaims 
succeeded in producing monetary relief for environmental harm. At the same 
time, the divergent approaches taken by the two tribunals reveal important 
limitations. Their inconsistent treatment of Ecuadorian law, expert evidence 
and damages demonstrates the difficulties that arise when investment tribu-
nals adjudicate complex questions of domestic law concerning public-interest 
regulation. 

By contrast, Urbaser and Aven show both the promise and the uncertainty of 
relying on external international obligations. Both awards indicate that inves-
tors cannot be regarded as entirely immune from obligations under interna-
tional law, particularly in relation to human rights and environmental protec-
tion. However, neither case resulted in the successful enforcement of such 
obligations on the merits. In Urbaser, the tribunal accepted the possibility of 
negative human rights obligations, but rejected the positive obligation to 
guarantee access to water. In Aven, the tribunal accepted that environmental 
obligations for investors were conceptually possible, but found that the 
CAFTA-DR did not itself impose affirmative obligations on investors. These 
cases therefore support the possibility that investor obligations may arise un-
der international law, but also confirm that arbitral receptiveness cannot sub-
stitute for a sufficiently clear legal basis. 

Overall, arbitral practice recognises investor obligations as possible, but not 
yet as a settled or general feature of international investment law. Their use 
through counterclaims remains procedurally dependent on the wording of the 
applicable treaty, particularly the scope of consent and the required connec-
tion between claim and counterclaim. Substantively, they have been applied 
most concretely where the relevant obligation was grounded in an express 
treaty provision or in domestic law capable of being applied by the tribunal. 
Through counterclaims, investor obligations may contribute to a more bal-
anced investment regime by allowing investor conduct to be examined within 
the same proceedings as investor claims. However, their present role remains 
limited, fragmented and uncertain. Investor obligations can support the re-
balancing of investment law only where they are grounded in a sufficiently 
clear legal source and accompanied by procedural mechanisms capable of 
making them effective.  

These limitations also point to the importance of ongoing reform efforts. If 
arbitral practice shows that investor obligations can be invoked through coun-
terclaims only where the procedural and substantive bases are sufficiently 
clear, then reforms addressing counterclaims become central to assessing 
whether such obligations can operate more predictably. Chapter 5 therefore 
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turns to UNCITRAL Working Group III and its draft provision on counter-
claims. 
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5 Investor Obligations in the 
UNCITRAL Reform Process 

UNCITRAL was established by UN General Assembly Resolution 2205 
(XXI) in 1966 to promote ‘the progressive harmonization and unification of 
the law of international trade’.418 It carries out this mandate by preparing and 
promoting legislative and non-legislative instruments, including conventions, 
model laws, legislative guides and model provisions.419 These instruments are 
developed through intergovernmental negotiation, with participation by UN-
CITRAL Member States, non-Member States and invited intergovernmental 
and non-governmental organisations.420 

UNCITRAL’s work is organised at three levels: the Commission, its inter-
governmental working groups and the UNCITRAL Secretariat. The working 
groups undertake much of the substantive development of topics on UN-
CITRAL’s work programme, while the Secretariat assists the Commission 
and the working groups in preparing and conducting their work.421 In addition 
to its broader work on trade law, UNCITRAL has played an important role in 
international arbitration. Since their adoption in 1976, the UNCITRAL Arbi-
tration Rules have been widely used in international arbitration, including in 
ISDS proceedings.422 

More recently, UNCITRAL has undertaken what is arguably the most ambi-
tious multilateral reform project in the field of ISDS to date. This work has 
been entrusted to Working Group III (WG III). The Working Group was first 
tasked with identifying and considering concerns regarding ISDS, before 
moving on to assess possible reform options and develop draft provisions. 
These drafts are discussed and negotiated in successive sessions with a view 
to producing reforms capable of adoption or implementation by states.423 

Against this institutional background, the following section focuses on Work-
ing Group III, where UNCITRAL’s current ISDS reform work has been de-
veloped. It is within this process that investor obligations have entered the 
multilateral reform debate, not as independent obligations, but through the 
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procedural question of whether respondent states should be able to rely on 
such obligations when bringing counterclaims. 

5.1 Working Group III and ISDS Reform 
 

In July 2017, the Commission entrusted WG III with ‘a broad mandate to 
work on the possible reform of investor-State dispute settlement’ and further 
agreed that ‘broad discretion should be left to the Working Group in discharg-
ing its mandate’.424 During the initial discussions, states expressed different 
views on the possible direction of ISDS reform.425 At the same time, there 
was broad agreement that the reform process should proceed without prejudg-
ing its outcome or excluding particular options. The Commission also rec-
orded a general preference for work to cover ‘the widest range of issues and 
possible solutions.’426 There was also general support for allowing the Work-
ing Group to determine the specific issues to be considered,427 while the pro-
cess was to remain government led.428 At the same time, some delegations 
emphasised that ISDS reform should not be confined to procedural issues, but 
should also encompass broader substantive aspects of IIAs, including states’ 
right to regulate, FET, expropriation and due process. However, work on sub-
stantive standards was regarded as less feasible than reform of procedural as-
pects.429  

This institutional setting is important because the treatment of investor obli-
gations in WG III turns on the distinction between procedural reform and sub-
stantive treaty obligations. The distinction between substance and procedure 
has been a recurring issue in the multilateral reform negotiations. However, 
disagreement remains as to whether certain matters fall within WG III’s man-
date, particularly issues such as damages and compensation, the right to reg-
ulate and, for the purposes of this thesis, counterclaims. According to Guntrip, 
Paine and Titi, whether substantive aspects of investor-State dispute settle-
ment fall within WG III’s mandate depends on the context and, ultimately, on 
state consent.430  

At WG III’s first session devoted to possible ISDS reform, held in November 
and December 2017, the Working Group acknowledged that ‘critical ques-
tions’ concerning reform involved the underlying substantive rules. At the 
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same time, it clarified that its mandate was directed primarily at the proce-
dural aspects of dispute settlement, rather than the substantive provisions of 
investment treaties.431 The issue of counterclaims was also discussed in light 
of this procedural focus. In that context, it was reiterated that the substantive 
obligations themselves were not the focus of WG III’s work, while a distinc-
tion was drawn between the obligations contained in investment treaties and 
the dispute settlement mechanisms through which those obligations are en-
forced.432 

This procedural understanding was reaffirmed at WG III’s Thirty-Fifth Ses-
sion in April 2018, where it was underlined that the Working Group’s man-
date was understood to concern the procedural aspects of ISDS rather than 
the underlying investment protection standards, in order to keep reform ‘fea-
sible and achievable’.433 The same position was reiterated at the Thirty-Sev-
enth Session in April 2019, when WG III considered additional concerns not 
yet addressed in its deliberations.434 Although regulatory chill was identified 
as a concern, including the possibility that ISDS or the threat of ISDS could 
discourage states from regulating in the public interest, WG III agreed not to 
address it as a separate concern at that stage. Instead, the potential impact of 
ISDS on states’ regulatory policy was to guide the broader reform work.435 

Guntrip, Paine and Titi note that, under the original mandate conferred on 
WG III, substantive standards of investment protection, such as FET and ex-
propriation, have consistently been treated as falling outside its scope, while 
purely procedural issues relating to dispute settlement clearly fall within it. 
Counterclaims, however, occupy a grey area between procedure and sub-
stance. They concern the procedural ability of a respondent state to bring a 
claim against an investor, but their operation depends on the existence of sub-
stantive obligations capable of supporting such a claim. The extent to which 
counterclaims fall within WG III’s mandate has therefore remained conten-
tious, since procedural rules on counterclaims are likely to be shaped by the 
form and content of the underlying investor obligations.436 
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Against this background, counterclaims are particularly important for the pre-
sent thesis because they are the point at which investor obligations enter WG 
III’s reform work most directly. 

5.2 Draft Provision 10 on Counterclaims  
 

When WG III first considered counterclaims, it reaffirmed the procedural fo-
cus of its mandate and noted the distinction between substantive obligations 
contained in investment treaties and the dispute settlement mechanisms 
through which those obligations are enforced.437 On that basis, counterclaims 
were not excluded from the Working Group’s work. Rather, they could be 
considered insofar as they concern the procedural ability of a respondent state 
to bring a counterclaim, provided that the state can identify an independent 
legal basis for that claim.438 

At WG III’s Thirty-Seventh Session in April 2019, the relationship between 
procedure and substance was addressed more directly in the context of coun-
terclaims. The Working Group considered proposals suggesting that investor 
obligations warranted further attention and noted that such obligations were 
closely connected to a state’s ability to raise a counterclaim.439 By the Thirty-
Ninth Session in October 2020, WG III had drawn a clearer distinction be-
tween the procedural dimension of counterclaims and the substantive obliga-
tions on which they may be based. The Working Group noted that counter-
claims raised two distinct aspects: first, the procedural issues of admissibility 
and the jurisdiction of tribunals to examine counterclaims, and secondly, the 
substantive obligations of investors whose breach would form the basis of 
such counterclaims. On the procedural side, it was emphasised that ISDS re-
form should not foreclose the possibility of respondent states bringing coun-
terclaims against investors where a legal basis exists. It was also noted that 
such a framework could allow related claims to be heard together by a tribunal 
with relevant expertise, thereby avoiding multiple proceedings. Issues of ju-
risdiction, admissibility and consent to counterclaims were therefore treated 
as procedural matters capable of falling within the Working Group’s man-
date.440 By contrast, the investor obligations forming the legal basis of coun-
terclaims were characterised as substantive matters outside the mandate. This 
was because any examination of such obligations would touch upon the 
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440 UNCITRAL, ‘Report of Working Group III (Investor-State Dispute Settlement Re-
form) on the Work of Its Thirty-Ninth Session (Vienna, 5–9 October 2020)’ UN Doc 
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content of investment treaties and contracts, and potentially also obligations 
not yet reflected in existing treaties, including those relating to human rights, 
the environment and corporate social responsibility. At the same time, WG 
III noted that counterclaims may arise where an investor has breached such 
obligations. It also observed that investor conduct is often taken into account 
in the final award, and that any counterclaim mechanism would need to ad-
dress the required connection between the counterclaim and the investor’s 
claim.441 In light of this distinction, WG III requested the UNCITRAL Sec-
retariat to continue work on counterclaims with a focus on their procedural 
aspects. The Secretariat was asked to prepare model clauses addressing con-
sent to counterclaims, tribunal jurisdiction and the conditions of admissibility, 
including the required factual link with the primary claim. At the same time, 
WG III acknowledged the relevance of substantive law by suggesting explor-
atory work on existing sources of investor obligations that could provide the 
legal basis for counterclaims.442 

The tension between procedure and substance in the treatment of counter-
claims resurfaced at the Fourth Intersessional Meeting on ISDS Reform, later 
reported to WG III at its Forty-Second Session in February 2022. Various 
views were expressed on whether it would be appropriate for WG III to dis-
cuss substantive obligations as the legal basis for counterclaims. While some 
emphasised that the mandate from the Commission focused on procedural 
aspects of ISDS, and that work on counterclaims should therefore remain pro-
cedurally focused, others argued for a broader interpretation of the mandate 
in order to achieve a more balanced approach.443  

WG III subsequently requested the UNCITRAL Secretariat to continue its 
work on counterclaims with a focus on procedural aspects,444 which has since 
led to the inclusion of a draft provision on counterclaims in the Draft provi-
sions on procedural and cross-cutting issues.445 In its first version, it was num-
bered Draft Provision 11:  

1. When a claim is submitted for resolution pursuant to Draft Pro-
visions 3 or 4, the respondent may make a counterclaim:  

(a) Arising directly out of the subject matter of the claim;  
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(b) In connection with the factual and legal basis of the 
claim; or  

(c) That the claimant has breached its obligations under the 
Agreement, domestic law, an investment contract or any 
other instrument binding on the claimant.  

2. For the avoidance of doubt, the consent of the respondent to the 
submission of a claim by the claimant is subject to the condition 
that the claimant consents to any submission of a counterclaim 
referred to in paragraph 1.446 

 

The annotations to the initial 2023 counterclaim provision pointed out that 
the investor obligations forming the basis of a counterclaim were not speci-
fied, but only indicated where such obligations might be found. The annota-
tions also suggested that WG III may wish to consider whether a substantive 
provision imposing obligations on investors was needed.447 This reflected a 
broader division within the Working Group. At the Forty-Sixth Session in 
October 2023, some delegations considered that counterclaims deserved fur-
ther attention, while others maintained that counterclaims and related issues 
fell outside WG III’s mandate because they addressed substantive obligations 
and policy choices.448 This issue also appeared in state comments submitted 
in advance of WG III’s Forty-Seventh Session in January 2024. Argentina 
suggested the possible development of a provision on investor obligations, 
while Colombia called for greater clarity as to the obligations whose breach 
could give rise to a counterclaim.449 

The revised version of the draft provisions on procedural and cross-cutting 
issues was published by the Secretariat in July 2024. In that version, the coun-
terclaim provision retained the same basic structure but was renumbered as 
Draft Provision 10 and supplemented by a paragraph requiring counterclaims 
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to be made no later than in the statement of defence, unless the delay was 
justified.450  

The accompanying annotations again noted that the provision did not itself 
specify the investor obligations capable of forming the basis of a counter-
claim. They also repeated that the Working Group may wish to consider 
whether a substantive provision imposing obligations on investors was 
needed.451 At the Forty-Ninth Session in September 2024, there was never-
theless support for developing Draft Provision 10, with counterclaims de-
scribed as capable of enhancing procedural efficiency, avoiding multiple pro-
ceedings, and addressing the asymmetry between respondent states and 
claimants. At the same time, concerns were again raised regarding the source 
and scope of investor obligations capable of providing the legal basis for a 
counterclaim.452 

Writing before the June 2025 revision and the Working Group’s Fifty-Third 
Session, Guntrip, Paine and Titi therefore conclude that, despite resistance 
from some states, there appeared to be broad acceptance that procedural re-
forms concerning counterclaims fell within WG III’s mandate. At the same 
time, WG III kept open the possibility of considering substantive provisions 
that could provide the legal foundation for counterclaims. This remained con-
tested, however, as some states supported including investor obligations 
within WG III’s work, while others resisted any expansion of the mandate 
beyond its procedural remit.453 

Following the Working Group’s Forty-Ninth session, disagreement over this 
revised counterclaim provision continued in written comments. Saudi Arabia 
objected to Draft Provision 10 in broad terms, arguing that the provision could 
have a norm-setting effect, that it was unclear whether an investor’s submis-
sion of a claim should be treated as tacit or implied consent to counterclaims, 
and that the provision might broaden the power of tribunals to interpret and 
apply domestic law. Saudi Arabia therefore preferred deleting Draft Provision 
10 entirely, or at least limiting it to counterclaims arising directly out of the 
subject matter of the claim.454 ICSID, in more technical comments, observed 
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that counterclaims were already addressed in procedural rules, including Ar-
ticle 46 of the ICSID Convention and ICSID Arbitration Rule 48. However, 
ICSID also noted that Draft Provision 10 was broader than the ICSID frame-
work because it extended to counterclaims in close connection with the fac-
tual or legal basis of the claim.455 

The most recent Secretariat draft addressing Draft Provision 10 was issued in 
June 2025. In that draft, Draft Provision 10 on counterclaims was retained in 
a reformulated version:  

1. Where a claim is submitted for resolution, the respondent may 
make a counterclaim:  

(a) Arising directly out of the subject matter of the claim or 
in [close] connection with the factual or legal basis of the 
claim; and  

(b) That the claimant has failed to comply with its obliga-
tions under the Agreement, domestic law, any relevant in-
vestment contract or any other instrument binding on the 
claimant.  

2. The submission of a claim by the claimant constitutes its con-
sent to the submission of any counterclaim by the respondent in 
accordance with paragraph 1.  

3. A counterclaim shall be made no later than in the statement of 
defence, unless the Tribunal considers that the delay in the sub-
mission of the counterclaim was justified under the circum-
stances.  

4. The respondent may not make a counterclaim, which it had in-
itiated in another adjudicatory dispute resolution proceeding. 
When making a counterclaim, the respondent shall provide a 
statement that it will not initiate or continue any adjudicatory dis-
pute resolution proceeding regarding the same claim.456 

The accompanying annotations again highlighted the need to clarify the rela-
tionship between the two conditions in paragraph 1, in particular whether the 
required connection between the counterclaim and the investor’s claim should 
be cumulative with the requirement that the counterclaim be based on the 
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claimant’s failure to comply with relevant obligations.457 Draft Provision 10 
was then considered at the Working Group’s Fifty-Third session in January 
2026. The subsequent development of Draft Provision 10 is reflected in the 
report of that session rather than in a new consolidated draft text. Divergent 
views remained. One view was that Draft Provision 10 could restore balance 
between investors and states by permitting disputes to be resolved more com-
prehensively. Another view was that the provision should be more limited, 
since counterclaims raise questions of consent to jurisdiction and may affect 
the equality of the parties.458 The Working Group therefore considered sev-
eral proposals concerning the required connection between the counterclaim 
and the investor’s claim. In relation to paragraph 1(a), suggestions included 
retaining only one of the two connecting bases, making the two bases cumu-
lative by replacing ‘or’ with ‘and’, retaining only counterclaims ‘arising di-
rectly out of the subject matter of the claim’, or replacing the reference to a 
‘close’ connection with a ‘direct’ connection. The approved text retained the 
two connecting bases in paragraph 1(a) as alternatives, but tightened the sec-
ond limb by requiring a ‘direct connection’ with the factual or legal basis of 
the claim. It also retained the cumulative relationship between paragraph 1(a) 
and paragraph 1(b), so that a counterclaim must both have the required con-
nection with the claim and concern the claimant’s alleged failure to comply 
with legal obligations to the respondent.459 

The discussion of paragraph 1(b) again revealed the unresolved relationship 
between counterclaim procedure and investor obligations. Some delegations 
suggested deleting the subparagraph on the basis that investor obligations 
were generally not found in investment treaties. Others considered it neces-
sary to clarify the instruments that could provide the legal basis of a counter-
claim. Concerns were also raised that the earlier reference to ‘any other in-
strument binding on the claimant’ was too broad and ambiguous.460 Domestic 
law proved especially controversial. Some delegations considered domestic 
law an important source of obligations for counterclaims, while others ob-
jected that domestic law should not fall within the jurisdiction of an interna-
tional tribunal unless the disputing parties had clearly consented to this.461 
The approved text reflected these concerns by substantially narrowing para-
graph 1(b). It removed the earlier list of possible sources, including the ex-
press references to domestic law and investment contracts, and reformulated 
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the provision around the claimant’s failure to comply with legal obligations 
owed to the respondent: 462 

1. Where a claim is submitted for resolution, the respondent may 
make a counterclaim:  

(a) Arising directly out of the subject matter of the claim or 
in direct connection with the factual or legal basis of the 
claim; and  

(b) That the claimant has failed to comply with its legal ob-
ligations to the respondent, including under any legally 
binding instrument to which the respondent is a party.463 

 

Paragraph 2, which provides that the claimant’s submission of a claim con-
stitutes consent to the respondent’s counterclaim, was also debated. Some 
delegations expressed concern that consent to counterclaims could not simply 
be deemed, and that the counterclaim must remain within the scope of the 
relevant instrument of consent. Others supported the provision because it ad-
dressed the recurring jurisdictional obstacle that tribunals may otherwise lack 
consent over state counterclaims. The Working Group ultimately approved 
paragraph 2 unchanged, while noting that, because it concerns consent to ju-
risdiction, it should be formulated as a treaty provision.464 Paragraph 3, con-
cerning the time for submitting a counterclaim, was also approved un-
changed.465 

Paragraph 4, which would have required the respondent to waive the right to 
initiate or continue certain other adjudicatory proceedings after making a 
counterclaim, was deleted. The Working Group noted several difficulties with 
the paragraph, including whether it could affect domestic criminal proceed-
ings, how it would apply where a counterclaim was dismissed or withdrawn, 
and how a state would provide such a waiver in practice. It was agreed instead 
that Draft Provision 15 on waiver would be developed so as to also address 
counterclaims.466  
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The result of this drafting process is that Draft Provision 10 does not itself 
create investor obligations, but strengthens the procedural possibility for 
states to invoke such obligations where a legal basis can be identified. 

5.3 Interim Conclusions 
 

These developments show that UNCITRAL WG III addresses investor obli-
gations indirectly, through the procedural reform of counterclaims. The 
Working Group has not treated investor obligations as an independent reform 
objective or as a freestanding substantive code of conduct for investors. In-
stead, investor obligations enter the reform process as a potential legal foun-
dation for respondent state counterclaims. In this sense, Draft Provision 10 
does not itself create investor obligations, but strengthens the procedural pos-
sibility for states to invoke such obligations where a legal basis can be iden-
tified. 

This confirms the dual character of counterclaims within the WG III process. 
On the one hand, the Working Group has continued to treat counterclaims as 
a matter capable of procedural reform, particularly in relation to jurisdiction, 
consent, admissibility, timing and parallel proceedings. On the other hand, 
the drafting history shows continued caution about using Draft Provision 10 
to formulate substantive investor obligations. The revisions made at the Fifty-
Third session are especially important in this respect. The narrowing of para-
graph 1(b), the deletion of express references to domestic law and investment 
contracts, and the decision to treat paragraph 2 as treaty language all suggest 
that WG III remains cautious about relying on procedural reform alone to 
expand the availability of counterclaims. Instead, the counterclaim mecha-
nism remains tied to the existence of consent, jurisdiction and an identifiable 
legal obligation owed by the investor. 

The rebalancing role assigned to investor obligations is therefore limited but 
significant. It is limited because Draft Provision 10 does not alter the basic 
asymmetry of investment treaties by imposing general obligations on inves-
tors. Nor does it give states an automatic right to bring counterclaims. A re-
spondent state must still identify a relevant legal obligation owed by the in-
vestor, show the required connection between the counterclaim and the inves-
tor’s claim, and establish that the tribunal has jurisdiction over the counter-
claim. However, the role is significant because counterclaims provide a pro-
cedural mechanism through which investor conduct can be addressed within 
the same dispute. This may reduce the one-sided character of ISDS by allow-
ing respondent states not only to defend regulatory measures, but also to in-
voke investor misconduct where that misconduct has contributed to the dis-
pute or caused harm to the State. 
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For the purposes of the sub-question, the UNCITRAL reform process there-
fore suggests a cautious and procedural model of rebalancing. Investor obli-
gations are not placed at the centre of the reform agenda as autonomous sub-
stantive duties. Rather, they are treated as legally relevant when they can sup-
port state counterclaims within the limits of consent, jurisdiction and the ap-
plicable legal framework. This approach may improve the capacity of ISDS 
to accommodate public-interest concerns and respondent State claims, but it 
does so without fundamentally transforming the underlying structure of in-
vestment protection. 
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6 Final Conclusions 

6.1 Investor Obligations as a Qualified Mechanism 
of Reconciliation 

 

This thesis set out to examine to what extent investor obligations constitute a 
viable mechanism for reconciling investment protection with states’ right to 
regulate in the public interest in international investment law. The answer ad-
vanced in this thesis is that investor obligations are viable, but only to a lim-
ited and conditional extent. They constitute a meaningful mechanism for re-
balancing investment law insofar as they allow investor conduct to be brought 
into the same legal framework as investor rights and state regulatory author-
ity. However, they do not, in their present form, fundamentally transform the 
structure of international investment law. This conclusion is supported by 
both arbitral practice and ongoing reform efforts: the former demonstrates the 
current legal possibilities and limits of investor obligations, while the latter 
shows the conditions under which they may become a more effective tool for 
rebalancing the investment treaty regime. 

The starting point of the analysis has been that the tension between investment 
protection and the right to regulate should not be understood as a conflict 
between regulation and investment protection as such. States retain the sov-
ereign authority to regulate in the public interest, including in areas such as 
public health, environmental protection, public safety and economic policy. 
The difficulty lies instead in how that authority operates within a treaty re-
gime that grants enforceable rights to foreign investors and imposes interna-
tional obligations primarily on host states. In this respect, the right to regulate 
does not remove the relevance of investment protection standards. It operates 
within, and is limited by, those standards. 

Against this background, investor obligations offer a potential means of ad-
dressing one of the central asymmetries of international investment law. Tra-
ditional investment treaties have largely been structured around investor 
rights and state obligations. Even where newer treaties contain more detailed 
provisions preserving regulatory autonomy, the investor’s own conduct often 
remains only indirectly relevant. Investor obligations respond to this imbal-
ance by making it possible to ask not only whether the state has breached the 
investor’s rights, but also whether the investor has complied with obligations 
connected to the investment, the host state’s legal order, or broader public-
interest concerns. 

The relevance of investor obligations is therefore more specific. They do not 
expand the state’s right to regulate as such, but instead allow investor conduct 
to be considered when disputes concerning public-interest regulation are 
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assessed. Where an investor has breached obligations owed under the appli-
cable treaty, domestic law, an investment contract or another relevant legal 
source, that conduct may affect how the tribunal evaluates the dispute. In this 
sense, investor obligations contribute to reconciliation by allowing responsi-
bility to be allocated more appropriately between the state and the investor. 

The viability of investor obligations depends on the interaction between sub-
stantive obligations and procedural mechanisms. A procedural mechanism 
such as a counterclaim cannot itself create investor obligations, but it may 
give effect to obligations grounded in a sufficiently clear legal source. Their 
effectiveness therefore depends not only on recognising investor obligations 
in principle, but also on ensuring that they can be invoked in practice.  

6.2 Possibilities and Limits in Arbitral Practice 
 

Arbitral practice supports the conclusion that investor obligations are possible 
within international investment law, but that their present role remains limited 
and case-specific. The awards examined in this thesis show that investor ob-
ligations have been most effective where they are grounded in an express 
treaty provision or in domestic law capable of being applied by the tribunal. 
Treaty-based obligations, as illustrated by Al-Warraq, may affect the tribu-
nal’s assessment of the investor’s own claim, while domestic obligations, as 
illustrated by Burlington and Perenco, may provide a basis for counterclaims 
concerning harm to public interests. These examples show that investor obli-
gations can have practical significance where they are connected to a clear 
legal source and an available procedural mechanism. 

At the same time, arbitral practice also reveals the limits of investor obliga-
tions as a mechanism of reconciliation. The awards concerning broader inter-
national obligations, particularly Urbaser and Aven, demonstrate that tribu-
nals may be open to the conceptual possibility of investor obligations in areas 
such as human rights and environmental protection. However, they also con-
firm that such openness is insufficient without a clear obligation that can be 
applied in the dispute. Investor obligations therefore remain dependent on the 
applicable treaty, domestic law, jurisdictional requirements and the tribunal’s 
approach to the relevant source of law. 

The significance of arbitral practice is therefore not that it has established 
investor obligations as a general feature of international investment law. Ra-
ther, it shows that investor obligations can contribute to rebalancing in spe-
cific circumstances. Their current role is important because it demonstrates 
the practical possibility of treating investor conduct as legally relevant within 
ISDS. However, it also confirms that this possibility remains fragmented and 
uncertain unless supported by clearer substantive obligations and effective 
procedural mechanisms. 
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6.3 Reform and the Rebalancing of Investment Law 
 

The reform potential of investor obligations lies in their ability to address both 
dimensions of the asymmetry identified in this thesis. Substantively, they 
challenge the traditional structure in which investment treaties confer en-
forceable rights on investors while placing obligations primarily on states. 
Procedurally, their invocation through counterclaims may give respondent 
states a more effective avenue to rely on investor misconduct within the same 
proceedings as the investor’s claim. Investor obligations therefore have par-
ticular relevance as a reform tool because they link the substantive question 
of investor responsibility with the procedural question of how that responsi-
bility can be enforced. 

The reform efforts examined in this thesis nevertheless show that this poten-
tial is still approached cautiously. UNCITRAL WG III addresses investor ob-
ligations indirectly, through the procedural reform of counterclaims. Draft 
Provision 10 may improve the ability of respondent states to invoke investor 
obligations where a legal basis already exists, but it does not itself create such 
obligations. This confirms that the current reform process does not seek to 
transform investment treaties into fully reciprocal instruments. Rather, it 
seeks to make space within ISDS for respondent state claims, while leaving 
the substantive existence and scope of investor obligations to be determined 
by the applicable treaty, domestic law, investment contract or other relevant 
legal source. 

This cautious approach has both strengths and weaknesses. Its strength is that 
it offers a practical and legally modest way of improving the balance of ISDS 
without requiring a complete restructuring of the investment treaty regime. 
By allowing counterclaims to be heard in appropriate cases, reform can re-
duce the one-sided character of investor-state arbitration and make investor 
conduct more visible in disputes involving public-interest regulation. Its 
weakness is that procedural reform alone cannot resolve the deeper asym-
metry of the regime. If investor obligations remain unclear, fragmented or 
dependent on external sources of law, counterclaims will remain available 
only in limited circumstances. 

The future viability of investor obligations therefore depends on the relation-
ship between substantive clarification and procedural enforceability. Clearer 
treaty provisions on investor obligations would strengthen their normative 
basis, while effective counterclaim mechanisms would improve their practi-
cal operation. Without both elements, investor obligations risk remaining rel-
evant only in exceptional cases. With both elements, however, they may be-
come a more predictable mechanism for integrating investor responsibility 
into international investment law. 
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Investor obligations should therefore be understood as a reform tool with 
meaningful but limited potential. They do not limit the protective function of 
investment treaties, nor do they remove the constraints that investment law 
places on states. Their importance lies instead in their ability to make the in-
vestment treaty regime less one-sided by allowing investor conduct to be as-
sessed alongside public-interest regulation and investment protection. To that 
extent, they can contribute to reconciling investment protection with states’ 
right to regulate in the public interest. At present, however, that contribution 
remains conditional on clearer substantive obligations and procedural mech-
anisms capable of giving them effect. 
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