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“You should all be raped to give birth to Russians for us.” 

Svitlana Vorova, member of the support service 
of “Azov”, spent 11 months in Russian captivity 

 
‘We will cut off your cock, and we will put a grenade there.  

for giving birth to Nazis.” 
“We’re doing this to stop Ukrainians from reproducing.” 

Testimonies of male Ukrainian servicemen who survived gen-
der-based violence, including castration, in Russian captivity  
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Summary 
This paper focuses on the issue of reproductive violence as an international 
crime. The central question is whether the current provisions of the Rome 
Statute are adequate for reflecting the severity and distinct nature of repro-
ductive violence crimes and, thus, whether these provisions can effectively 
support their prosecution under the new 2023 OTP Policy on Gender-Based 
Crimes. The prevailing misclassification of reproductive violence as a mere 
by-product of sexualised violence within the ICL framework obscures the 
unique harm inflicted, thereby contributing to significant gaps in accounta-
bility. This paper aims to highlight these gaps and advocate for explicit recog-
nition of reproductive violence as a distinct crime under the Rome Statute in 
order to advance justice and protection for the victims. 

The research was conducted through legal analysis, supplemented by empir-
ical data from studies by feminist scholars. It reviewed legal instruments and 
case law, focusing on the Rome Statute and the ICC jurisprudence, to deter-
mine how reproductive violence is currently addressed. An interdisciplinary 
approach was used to bring insights from IHRL and transitional justice with 
feminist perspectives on GBV. 

This paper concludes that while there are avenues within the Rome Statute to 
charge reproductive violence acts, the lack of direct criminalisation leads to 
significant challenges. Prosecuting reproductive violence acts under the open 
provisions, whether related to sexual violence or not, does not reflect the 
unique harm and the underlying value; and often contradicts the fair labelling 
and legality principles. For the new OTP Policy on Gender-Based Crimes to 
fully achieve its aim – surfacing the gender-based dimension of international 
crimes – the provisions of the Rome Statute should be expanded to include all 
the forms of reproductive violence.  
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Abbreviations 
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CEDAW Convention on the Elimination of All Forms of 
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1 Introduction 

1.1 Background 

Reproductive violence has a long history in the context of armed conflict and 
large-scale human rights violations. The Nazis committed forced sterilisation 
in concentration camps. In the former Yugoslavia, reports emerged of forced 
pregnancy being undertaken in “rape camps.”1 Similar practices were used 
during the genocide in Rwanda by the Hutu militia. Practices of forced mar-
riage, with couples being coerced into having intercourse under threat of pun-
ishment, have been employed to increase birth rates and ensure the continued 
existence of a group in several contexts, including the Khmer Rouge in Cam-
bodia and the Lord’s Resistance Army in northern Uganda and neighbouring 
countries. Acts of reproductive violence were documented in many conflicts 
but not labelled as such.2 

This issue is not, however, just of historical interest. Recently, acts of repro-
ductive violence have been committed against the Yazidis by ISIS, the Uy-
ghurs in China, the Rohingya in Myanmar, by FARC against its female mem-
bers, and by the Russian Federation against Ukrainian civilians and prisoners 
of war, to name a few. Nevertheless, reproductive violence has been “over-
whelmingly absent” from international criminal justice.3 Gender-based vio-
lence (“GBV”) crimes are the most hidden crimes during mass atrocities. 
However, while the situation with recognising and prosecuting conflict-re-
lated sexual violence (“CRSV”) crimes has been slowly but gradually im-
proving, the same cannot be said about reproductive violence.  

The ICC judgement in the Ongwen case, where an international criminal tri-
bunal (“ICT”) for the first time included charges of and an actual conviction 
for “forced pregnancy”, came only as recently as 2021. It was also one of the 
only cases where reproductive violence was recognised as a crime under in-
ternational law on its own, outside the context of genocide or “ethnic cleans-
ing”. Such a situation may partly stem from the lack of a clear understanding 
of reproductive violence as a separate category of GBV, distinct from sexual 
violence. Therefore, this paper builds on the critique of how explicit crimi-
nalisation of reproductive violence would contribute to its increased recogni-
tion within international criminal law (“ICL”) as one of the multiple forms of 
gendered harm.  

 

                                                   
1 Altunjan (2021), 81 and 139. 
2 Grey (2022), at 237. 
3 Borda (2022), at 14–16; Laverty & De Vos (2021). at 626. 



9 

1.2 Aim of the Research and Research Question 

Feminist legal scholars argued that ICTs have a function of history-making 
and norm-setting, and that is why it must be their responsibility to 
acknowledge and de-legitimise sexist and/or misogynistic ideologies that 
contribute to violence in times of war and peace alike.4 However, the adoption 
process of the Rome Statute demonstrated the reluctance of some States to 
distinguish acts of reproductive violence from sexual violence.5 The reason 
mostly lies in the highly contested status of reproductive rights within 
national legal systems. Even after adding the crimes of forced pregnancy and 
enforced sterilisation to the Statute, the prevailing approach is to treat them 
as acts of sexual violence. For instance, all crimes listed in Articles 7(1)(g), 
8(2)(b)(xxii), and 8(2)(e)(vi), which include reproduction-related crimes, are 
referred to as “sexual crimes”.  

The two are indeed similar in many ways and may overlap. However, if we 
look at the actus reus of reproductive violence acts and the harms inflicted on 
victims, categorising them as sexual violence is imprecise. Reproductive 
violence crimes are not always committed in a sexual manner and are, first 
and foremost, directed against the reproductive autonomy of a person. 
Furthermore, there is no established definition of reproductive violence in 
ICL or clear understanding of it in practice. As a result, the harm arising from 
reproductive violence is not sufficiently recognised or distinguished from 
other categories of violence, which contributes to obscuring it. This, in turn, 
leads to both knowledge and accountability gaps.  

To address this issue and ensure accountability for gender-based crimes 
(“GBC”), in 2023, the Office of the Prosecutor of the ICC (“OTP”) adopted 
the Policy on Gender-Based Crimes. It, for the first time, separates 
reproductive violence from sexual violence, clearly defining them as different 
forms of GBV. The Policy recognises that acts of reproductive violence are 
not explicitly named as such in the Statute and suggests that they could be 
charged under various provisions. However, this might not fulfil the principle 
of fair labelling.  

Hence, the research aims to improve the understanding of the law in this area 
to promote justice for the victims of reproductive violence. Such a clear un-
derstanding is necessary for the OTP and ICC judges to fulfil the principles 
of fair labelling and legality. 

The research question, therefore, is, first, whether the current definitions of 
crimes under the Rome Statute adequately reflect the nature and degree of 
seriousness of reproductive violence crimes; and, second, whether the 
existing provisions suffice to ensure prosecution of reproductive violence 
                                                   

4 Grey (2019), 296. 
5 Borda, at 4–5. 
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under the new 2023 OTP Policy or whether amendments to the Statute appear 
necessary. 

1.3 Current State of Research 

There are not many scholars discussing reproductive violence as an interna-
tional crime. The approach of merging sexual and reproductive violence has 
also long been reflected in legal scholarship. Some recent works have, how-
ever, begun to distinguish reproductive violence as a separate category of 
crimes. In her publication, “Reproductive Crimes in International Criminal 
Law” (2022), R. Grey investigated the concept of reproductive crimes and 
their place within the international legal system, raising pertinent questions 
about their definition and prosecution. T. Altunjan stands out for her compre-
hensive work “Reproductive Violence and International Criminal Law” 
(2021). She delves into the legal aspects of reproductive violence and its 
recognition within the ICL framework, providing an extensive analysis of 
pertinent legal instruments and case law.  

A.Z. Borda’s article “Putting Reproductive Violence on the Agenda: A Case 
Study of the Yazidis” (2022) contributes to the understanding of how repro-
ductive violence manifests in specific contexts, with a particular focus on the 
experiences of the Yazidi community. C. Laverty and D. de Vos, in their col-
laborative work “Reproductive Violence as a Category of Analysis: Disen-
tangling the Relationship between ‘the Sexual’ and ‘the Reproductive’ in 
Transitional Justice” (2021), offer a vital theoretical framework for analysing 
reproductive violence within transitional justice settings. 

These scholars have laid a solid foundation for researching reproductive vio-
lence within ICL. This paper will benefit from this foundation to demonstrate 
the necessity of amending the Rome Statute so that the OTP’s 2023 Policy 
can be fulfilled.  

1.4 Method and Theoretical Background 

The research uses classic legal analysis, focusing on the Rome Statute and the 
ICC jurisprudence, to establish how reproductive violence is addressed within 
the ICL framework. It also draws on the results of the empirical research con-
ducted by such scholars as Grey and Altunjan, incorporating an examination 
of actual cases, survivor testimonies, and evidence of reproductive violence’s 
impact on individuals and communities. It provides a foundation for the ar-
gument about the unique harm that this violence inflicts on victims, requiring 
separate and explicit criminalisation and redress for the specific value or right 
violated. The interdisciplinary approach incorporates insights from interna-
tional human rights law (“IHRL”) and transitional justice to provide a holistic 
understanding of the complexity of reproductive violence. 
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As to the theoretical background, this paper builds upon feminist approaches. 
Charlesworth notes the necessity of applying a feminist lens to ICL to chal-
lenge the traditional organisational and normative structures through “search-
ing for the silences” around women’s experiences. Deconstructing the “ex-
plicit and implicit values of the international legal system” enables us to “gen-
der” it. Charlesworth agrees that accountability for reproductive violence un-
der ICL has been patchy and that the concept of reproductive violence, as 
distinct from sexual violence, is yet to be “surfaced” in this field.6 “Surfacing” 
gender also requires analysing the legal framework in the historical context. 
The current state of the art at the ICC regarding the prosecution of reproduc-
tive violence, even though poor, can only be assessed through the lens of his-
torical development of its jurisprudence. 

This paper also builds on the principle of fair labelling, the significance of 
which in the context of ensuring justice for the victims was recognised by the 
ICC in the Ongwen judgement: “[…] the proper characterisation of the evil 
committed, that is to say, calling the crime by its true name, is part of the 
justice sought by the victims”.7 The principle of fair labelling requires that 
distinctions among crimes should reflect distinctions in the nature and seri-
ousness of the wrongdoing they criminalise. This means that every separate 
crime shall be distinguished based on the type of conduct, type and degree of 
harm it causes, the right or value that is protected, and the level of culpability. 
It may also include circumstantial factors affecting seriousness, e.g. the vic-
tim’s characteristics.8  

Another significant principle is the legality principle or nullum crimen sine 
lege. It is “solidly embedded” in ICL in the sense that the Court “may only 
apply substantive criminal rules that existed at the time of the commission of 
the alleged crime”.9 Article 22 of the Rome Statute embeds a robust definition 
of the legality principle, including (1) the principle of nonretroactivity (nul-
lum crimen, nulla poena sine lege praevia); (2) the prohibition against anal-
ogy (nullum crimen, nulla poena sine lege stricta); (3) the principle of cer-
tainty (nullum crimen, nulla poena sine lege certa); and (4) the prohibition 
against uncodified criminal provisions (nullum crimen, nulla poena sine lege 
scripta). Therefore, in cases where the law has not caught up with the wrong-
ful conduct, the judges must balance applying the law and ensuring justice.10 
These principles serve as the foundation for the argument for explicit crimi-
nalisation of all forms of reproductive violence, as “it is not enough to punish 

                                                   
6 Charlesworth (1999), at 381-383; Charlesworth & Chinkin (2000), 60. 
7 Prosecutor v. Ongwen, ICC-02/04-01/15, Trial Chamber IX, 4 February 2021, Judgment 

(“Ongwen TC Judgment”), para. 2722. 
8 Cornford (2022), at 985, 988–989. 
9 Cassese & Gaeta (2013), 44. 
10 Grover (2014), 135–136. 
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it merely as a combination of other crimes […], or subsumed under the ge-
neric “any other form of sexual violence’”.11  

1.5 Scope 

This paper aims to establish the conceptual importance of recognising repro-
ductive violence as a distinct category of GBC in the Rome Statute. It 
acknowledges several related questions but deliberately limits or excludes 
them from its scope, each for its own reasons. 

For instance, the intricate connection between reproductive violence and re-
productive rights is acknowledged but not explored. This omission helps 
maintain the research’s primary objective of conceptualising reproductive vi-
olence within ICL, avoiding complex debates surrounding reproductive 
rights. Neither does the paper engage in the analysis of the roots of GBV or 
strategies for addressing it. Instead, it operates on the presumption that dis-
tinct gendered structures underlie various forms of violence, recognising the 
complexities and unique aspects of violence against women. Regarding tran-
sitional justice and redress mechanisms for victims, the research only briefly 
touches on these topics. Neither does it touch on the issue of recognising the 
children born as a result of reproductive violence as victims.  

Lastly, this paper does not delve into the broader theoretical debates regarding 
why certain behaviours merit criminalisation. Instead, it presupposes that re-
productive violence warrants international legal redress and punishment 
based on the existing provisions of the Rome Statute. By setting this bound-
ary, the research concentrates on assessing how effectively the current norms 
address reproductive violence acts. This allows for targeted analysis of legal 
gaps, prosecutorial strategies, and judicial decisions, providing direction on 
potential amendments. 

1.6 Outline 

This research is organised as follows. Chapter 1, “Introduction”, sets the stage 
by introducing reproductive violence as a critical and under-addressed issue 
within ICL. It provides an overview of the main concepts and legal theories 
that will be explored in subsequent chapters. It is crucial for framing the main 
argument and establishing the foundation upon which the research is built. 

Chapter 2, “Defining Reproductive Violence: Conceptual and Legal 
Approaches”, delves into the intricacies of defining reproductive violence, 
distinguishing it from sexual violence and discussing its recognition under 
ICL. It examines the historical and contemporary challenges in legally 

                                                   
11 Ongwen TC Judgement (footnote 7 supra), para. 2722. 
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characterising such violence, highlighting specific cases where reproductive 
violence was either overlooked or inadequately prosecuted.  

Chapter 3, “Heinous Acts without a Crime?” explores the existing legal pro-
visions of the Rome Statute under which reproductive violence acts might be 
prosecuted as genocide, crimes against humanity, and war crimes. It demon-
strates the legal gaps, limitations and challenges in securing justice for vic-
tims, emphasising the necessity for explicit legal recognition of reproductive 
violence crimes.  

Chapter 4, “The State of the Art in the International Criminal Court: Of the 
Court and the Prosecutor”, evaluates the development of the OTP’s charging 
strategies and the approaches of ICC judges towards reproductive violence. 
It concludes with a discussion on the 2023 OTP’s Policy on Gender-Based 
Crimes, reflecting on the development in the understanding of GBV and its 
forms at the ICC. It is crucial to understand both the progress made and the 
challenges faced on the way towards ensuring justice for these crimes. 

Chapter 5, “Where Are We Heading to?”, speculating on future directions of 
the cases at the ICC, advocates for specific changes to better recognise and 
prosecute reproductive violence. It discusses the theoretical and practical 
challenges of implementing the OTP’s ambitious new policy. It explores 
potential amendments to the Rome Statute, taking into account the political 
and legal challenges involved in the process. 
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2 Defining Reproductive Violence: 
Conceptual and Legal Approaches 

2.1 The Great Absence in International Criminal 
Law 

For years, reproductive violence has been peripheral to the ICL jurisprudence. 
It can partially be explained by the absence of a clear understanding of repro-
ductive violence and relevant provisions, leading to an accountability gap. To 
set a background for a better understanding of the issue, this section gives a 
short historical overview of the ICL jurisprudence, focusing on the post-
World War II trials and ad hoc tribunals. The ICC’s jurisprudence, being the 
focus of this paper, will be discussed separately in detail in Chapter 4. 

2.1.1 Reproductive Violence in Post-World War II Trials 

The first ICT – the International Military Tribunal or the Nuremberg Tribunal 
– did not include reproductive crimes in the Charter, even though Nazis com-
mitted various types of reproductive violence during World War II. These 
include forced sterilisation of Jewish and Roma people, experiments on preg-
nant women, forced abortion, forced castration, x-ray experiments and exper-
iments with sexual hormones on men and women, and so-called “collateral” 
reproductive violence such as caused miscarriage through torture or forced 
impregnation through rape.12 The prosecution still presented the evidence of 
these crimes with a primary focus on “medical” experiments at the concen-
tration camps, and, during the trial, the Tribunal heard various witnesses’ 
statements. Nevertheless, despite Lemkin’s advocacy, these were not re-
flected in the final judgement, which only briefly mentioned forced sterilisa-
tion of the Jews in the context of persecution as a crime against humanity.13 

Forced sterilisation was also considered in the Medical Case, the second of 
the twelve Subsequent Nuremberg Trials prosecuted by the United States un-
der Control Council Law No. 10.14 Count Two of the indictment relating to 
war crimes stated that sterilisation experiments were conducted at concentra-
tion camps with an aim to develop a sterilisation method suitable for sterilis-
ing millions of people with a minimum of time and effort. Thousands of vic-
tims were subjected to sterilisation and suffered grave mental and physical 
harm.15 Under Count Three, the same forms of conduct were considered as 
                                                   

12 Grey (2017), at 910. 
13 Altunjan (2021), 101. 
14 Ibid., 102; Grey (2017), at 911. 
15 Military Tribunal No. 1, United States of America v. Karl Brandt et al., Case 1 “The 

Medical Case”, in Trials of War Criminals before the Nurnberg Military Tribunals under 
Control Council Law 10, Vol. I, US Government Printing Office 1949, at 13. 
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crimes against humanity. The US Military Tribunal referred to the “Marten’s 
Clause” enshrined in the 1899 Hague Convention on the Laws of War and 
stated that these experiments were “contrary to the principles of the law of 
nations as they result from the usages established among civilised peoples, 
from the laws of humanity, and from the dictates of public conscience”.16 

The most comprehensive prosecution of reproductive crimes took place at the 
eighth Subsequent Nuremberg Trial, the case against senior officials of 
“Rasse- und Siedlungshauptamt” (Race and Settlement Main Office, or 
RuSHA) and other SS agencies. The RuSHA case contains explicit charges of 
forced abortions and forced sterilisation as war crimes and crimes against hu-
manity. The Tribunal noted that the defendants committed various acts aimed 
at “the destruction of foreign nations and ethnic groups”, with the ultimate 
aim of “strengthen[ing] the German nation […] at the expense of such other 
nations and groups”.17 The second charge related to reproductive crimes was 
“hampering reproduction of enemy nationals”. The judgement enumerated 
various measures carried out with the purpose of reducing the birth rate, in-
cluding restrictions on marriages between members of certain population 
groups, forced sterilisation of foreign workers and the inconspicuous distri-
bution of contraceptives among farm workers of alien blood.18 

Another important case, even though considered by a national court, the Je-
rusalem District Court, was the case against Adolf Eichmann, a department 
head of RuSHA. The charges included the adoption of measures calculated to 
prevent birth among Jews, namely forced sterilisation and forced abortions. 
Having reproduced evidence from the Medical Case, the court could not find 
enough evidence of his involvement in planning or enforcing sterilisations, 
but the charges of forced abortions were confirmed.19 

Reproductive violence was also widespread in the Asia-Pacific region during 
World War II. The “comfort stations” established by the Japanese Imperial 
Army were the epitome of GBV, both sexual and reproductive. From 100,000 
to 200,000, women were forcefully detained for periods ranging between 
three weeks to eight years in the countries occupied by Japan. They were 
beaten, chronically underfed, exposed to numerous infections and diseases, 
and raped multiple times a day. They were also subjected to reproductive vi-
olence, including forced impregnation resulting from rape. The victims gen-
erally had no choice about whether to continue with the pregnancy, with some 
being denied access to abortion while others being forced to have abortion, 
                                                   

16 Ibid., at 183, Grey (2017), at 910–911. 
17 Military Tribunal No. 1, United States of America v. Ulrich Greifelt et al., Case 8 “The 

RuSHA Case” in Trials of War Criminals before the Nurnberg Military Tribunals under Con-
trol Council Law 10, Vol. IV, US Government Printing Office 1949, at 609–610; Grey 
(2017), at 912; Altunjan (2021), 104–105. 

18 Grey (2017),at 912-913; Altunjan (2021), 104–105. 
19 Altunjan (2021), 106. 
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often by violent means. Given the malnutrition and grave health conditions, 
becoming pregnant could often mean a death sentence. In some cases, “com-
fort stations” managers or Japanese soldiers just killed the pregnant women, 
including by throwing them in a trench and killing them with hand grenades 
or by cutting their bellies open with a sword.20 The International Military Tri-
bunal for the Far East, or the Tokyo Tribunal, did not prosecute these crimes. 
They stayed concealed for decades until, in 2000, the Women’s International 
War Crimes Tribunal on Japan’s Military Sexual Slavery was established as 
a civil society initiative. It was a symbolic court that considered all the GBC 
and mistreatments perpetrated by the Imperial Japanese Army. 

Overall, the post-World War II cases provided a basis for recognising some 
of the forms of reproductive violence as international crimes. However, they 
clearly demonstrate the prevailing perception of reproductive violence as di-
rected against a targeted group and not as a crime against an individual’s 
rights or autonomy.  

2.1.2 Reproductive Violence in Ad Hoc and Hybrid Criminal 
Tribunals  

The establishment of the ad hoc international and hybrid criminal tribunals 
that can be considered a new era of ICL. However, their statutes did not in-
clude express provisions on reproductive crimes beyond genocide. Neither 
did they consider the incidents of reproductive violence in a manner that re-
flects its widespread nature. 

Sexual and reproductive violence were endemic during the Yugoslav con-
flicts, including forced pregnancy with the aim of changing the ethnic com-
position of non-Serbian groups. These acts, though, were neither expressly 
included in the ICTY Statute nor prosecuted. Some judgements referred to 
such incidents, and some aspects, namely rape and confinement, were in-
cluded under other charges. However, the prosecution did not bring charges 
for forced pregnancy, even though it could be possible under the “other inhu-
mane acts” provision.21  

For instance, in 1996, in the Karadžić and Mladić case, the Trial Chamber 
recognised evidence that “[s]ome camps were specially devoted to rape, with 
the aim of forcing the birth of Serbian offspring, the women often being in-
terned until it was too late to undergo an abortion. […] It would seem that the 
aim of many rapes was enforced impregnation; […] the perpetrators of sexual 

                                                   
20 Grey (2017), at 914. 
21 Ibid., at 916. 
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assault – often soldiers – had been given orders to do so and that camp com-
manders and officers had been informed thereof and participated therein”.22 
The Trial Chamber also stated that in the context of genocidal intent, in some 
cases, the systematic rape of Bosnian Muslim women was aimed at transmit-
ting a new ethnicity to children born out of this.23 Nevertheless, this conduct 
never formed a part of the charges against Karadžić and Mladić, and the rea-
sons for this are not clear. Further, in 1996, in the Gagović case, the initial 
indictment referred to several rapes when the victim was told she would give 
birth to “Serb babies”. These charges were not pressed further either.24 

Reproductive violence was also widespread in the conflict in Rwanda. It in-
cluded forced impregnation, forced miscarriage and crimes against reproduc-
tive capacity as a form of genocide, having profound implications for the vic-
tims’ health. The ICTR Statute, though, did not include any reproductive 
crimes except measures intended to prevent birth as a form of genocide. As a 
result, multiple cases of reproductive violence were disregarded and buried in 
the indictments.25 However, despite touching the issue only briefly, the 1998 
judgement in the Akayesu case formed an essential precedent for categorising 
several forms of reproductive violence as a form of genocide.  

In particular, the ICTR established that “measures intended to prevent birth” 
can include sexual mutilation, sterilisation, forced birth control, separation of 
the sexes and prohibition of marriages. It can also include deliberate impreg-
nation of women, especially in patriarchal societies, “where membership of a 
group is determined by the identity of the father” when “a woman of the said 
group is deliberately impregnated by a man of another group, with the intent 
to have her give birth to a child who will consequently not belong to its 
mother’s group”.26 It also construed that such measures can be mental, for 
instance, when the person subjected to rape refuses to procreate due to trauma 
or when members of a group are threatened not to procreate.27  

The Statute of the Special Court for Sierra Leone was among a few that in-
cluded forced pregnancy as a crime against humanity, but these acts never 
proceeded to the convictions. For instance, the 2007 judgement in the case 
against Alex Tamba Brimba and other members of the military junta “Armed 
Forced Revolutionary Council” referred to incidents of forced pregnancy and 
impregnation mainly as evidence in the context of crimes of forced marriage 

                                                   
22 Prosecutor v. Karadžić and Mladić, IT-95-5-R61 & IT-95-18-R61, Trial Chamber I, 11 

July 1996, Review of the Indictments Pursuant to Rule 61 of the Rules of Procedure and 
Evidence, para. 64. 

23 Ibid., para. 94. 
24 Grey (2017), at 916; Altunjan (2021), 108–109. 
25 Grey (2017), at 916–917; Altunjan (2021), pp. 107–108.  
26 Prosecutor v. Akayesu, ICTR-96-4-T, Trial Chamber I, 2 September 1998, Judgement 

(“Akayesu TC Judgement”), para. 507. 
27 Ibid., para. 508. 



18 

(prosecuted as the crime against humanity of other inhumane acts) and sexual 
slavery (charged as a war crime of outrages upon personal dignity).28  

The Extraordinary Chambers of the Courts of Cambodia did not explicitly 
include reproductive crimes in the Statute but addressed such acts in two 
cases. The 2019 judgement in Case 002/02 against two former Khmer Rouge 
leaders addressed, inter alia, the crimes against humanity of rape and forced 
marriage under the provision of other inhumane acts.29 Despite extensive ev-
idence of men and women having been forced into marriages for the purpose 
of procreation to produce more workers and soldiers for the state, no charges 
were pressed.30 The limited charges of rape and forced marriage were added 
after the conclusion of the judicial investigation under the initiative of the 
Office of Co-Prosecutors and upon request of the Co-Lawyers for Civil Par-
ties. Later, the Co-Investigating Judges in the 2010 Closing Order established 
that the policy of regulation of marriage included forced marriage, rape and 
enforced procreation. It was incorporated into the final judgement, which, no-
tably, laid out the crime of forced marriage in a gender-neutral manner, rec-
ognising both female and male victims. Nevertheless, the judgement is criti-
cised for failing to adequately highlight the violations of reproductive auton-
omy of those forcibly married.31  

In 2016, in Case 004/04, the Civil Party Lawyers and the International Co-
Prosecutor requested an investigation specifically concerning crimes of 
forced pregnancy and impregnation as crimes against humanity. However, 
the International Co-Investigative judge denied them because, first, there 
were no settled definitions of forced pregnancy and/or impregnation in inter-
national law between 1975 and 1979 when the alleged crimes were commit-
ted; second, there was no evidence of a policy thereto; and third, the time limit 
for filing the request was overdue.32 

It can be seen that these decisions continued with the perception of reproduc-
tive crimes as only deserving attention when targeting protected groups. The 
jurisprudence neither made the concept of reproductive violence more clear 
nor closed the impunity gap. As such, it leads to the conclusion that reproduc-
tive autonomy in itself was not considered a value protected by ICL and was 
protected only when the violence is committed with a motive to harm or elim-
inate the group to which the victims belong.33  
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2.1.3 Reproductive Violence in Domestic Jurisdiction 

A noteworthy decision can also be found in Colombian jurisprudence on war 
crimes. In 2019, Colombia’s Constitutional Court adopted the judgement in 
the Helena case, one of a few directly addressing reproductive violence in 
conflict. The case concerns a woman forcibly recruited by FARC as a child 
and subjected to forced contraception and forced abortion, among other vio-
lations. However, she was denied a victim status under Colombia’s legisla-
tion, partly because she had been a member of an armed group. The case fo-
cused on the victim’s rights to health and comprehensive reparations for the 
suffered violations and their grave consequences for her health.34 The Court 
decided that Helena was entitled to reparations for the reproductive violence 
she suffered and established that forced contraception and forced abortion vi-
olate a woman’s sexual and reproductive rights and are forms of sexual and 
gender-based violence that constitute war crimes.35 Notably, the Court intro-
duced two forms of reproductive violence not present in the Rome Statute. 

The argumentation of the Court is novel because it is founded on the IHRL 
framework on reproductive rights. The Court referred to General Comment 
19 on Article 16(1)(e) of CEDAW, which states that “compulsory sterilisation 
or abortion adversely affects women’s physical and mental health and in-
fringes the right of women to decide on the number and spacing of their chil-
dren”.36 It also referred to the instruments stipulating the rights to reproduc-
tive health, including the right to make decisions on reproduction free from 
discrimination, coercion and violence (the Inter-American Convention on the 
Prevention, Punishment and Eradication of Violence Against Women; Gen-
eral Comment No. 22 (2016) of the CESCR; Principle 8 of the Report of the 
1994 International Conference on Population and Development).37 

Even though the Helena judgement categorised forced contraception and 
forced abortion as sexual violence crimes, the reproductive rights-based ap-
proach employed by the Court is a milestone for introducing the perception 
of reproductive violence as crimes against individual reproductive autonomy. 
It also highlighted the specific harms reproductive violence inflicts on vic-
tims, which are distinctive from the harms of sexual violence. The examples 
of forced contraception and forced abortion are especially prominent here, as 
they have no sexual aspects in themselves. They mainly relate, in the case of 
forced abortion, to the health implications of being forcefully performed in 
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unsanitary conditions, and in the case of forced contraception, to various se-
vere possible health problems when an individual’s personal health and med-
ical history is not taken into account.38 

Finally, this decision, as well as the later Ongwen judgement, demonstrates 
that GBV can be used as a policy and a tactic to ensure the viability of the 
military campaign. For instance, it can be keeping women available as sol-
diers or performing other functions within the group, especially in the context 
of forced recruitment practices. Overall, this decision contributed to the de-
velopment of understanding reproductive violence as a crime causing distinc-
tive harm, which requires recognition and specific redress.39 

2.2 Mislabelling Reproductive Violence: In the 
Shadow of Sexual Violence 

If we look at the interrelation between “the sexual” and “the reproductive”, 
we can see that one always overshadows the other, depending on what is more 
appropriate or convenient for a particular sphere. For instance, in the public 
health field, the issues of sexual health have been deliberately obscured for a 
long time to avoid being offensive to public morals, as they are associated 
with pleasure or desire. Reproductive health, instead, has been privileged as 
something related to family and procreation.40 

In international law, the situation is reversed. In IHRL, reproductive rights 
still often have to be linked to the rights to health, life, freedom from discrim-
ination and freedom from cruel, inhuman or degrading treatment and are not 
referred to openly. Their explicit recognition faces the harsh resistance of 
some states not willing to support the principles of reproductive autonomy 
and self-determination. ICL has not been an exception, even despite its rela-
tively recent development. Issues of reproductive autonomy have been largely 
ignored and invisible until recently. None of the ICL instruments, e.g. charters 
of ad hoc ICTs, enshrined reproductive violence per se as an underlying act 
of an international crime. Therefore, no charges have ever been brought be-
fore these ICTs.41 

The Rome Statute of the ICC mostly continued this practice. The “sexual” 
became hyper-visible. In fact, it substituted the concept of GBV as such in-
stead of being regarded as one of its forms. Articles 7(1)(g), 8(2)(b)(xxii) and 
8(2)(c)(vi) of the Rome Statute criminalise “rape, sexual slavery, enforced 
prostitution, forced pregnancy, enforced sterilisation, or any other form of 
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sexual violence of comparable gravity” as war crimes and crimes against hu-
manity. These provisions explicitly put the acts targeting the victim’s repro-
ductive autonomy into the category of sexual violence. 

The Rome Statute negotiations demonstrated the reluctance of several States 
to enshrine any norms related to reproductive issues for fear that they could 
affect domestic legislation. It was a direct result of the highly contested status 
of reproductive rights within national legal systems. Consequently, the cate-
gory of CRSV was turned into a universal umbrella for all gender-related ex-
periences. UN documents also place reproductive violence acts within the 
category of sexual violence. For example, the Secretary-General defines 
CRSV as including “rape, sexual slavery, forced prostitution, forced preg-
nancy, forced abortion, enforced sterilisation, forced marriage, and any other 
form of sexual violence of comparable gravity perpetrated against women, 
men, girls or boys that is directly or indirectly linked to a conflict”.42 

Such a situation is criticised by feminist scholarship as diminishing women’s 
conflict-time experiences to wartime rape. It is also positioned as reproducing 
patriarchal and heteronormative narratives sexualising women and overlook-
ing the varied nature of the gendered harms that all genders can experience in 
situations of atrocities.43 This highlights the need to consider the essence of 
gender-based, sexual and reproductive violence and disentangle the relation-
ship between them. According to Tanja Altunjan, sexual, or sexualised, vio-
lence shall be seen as a form of GBV. She argues that gender shall not be 
conceptualised too narrowly but include its intersection with the concepts of 
sex, sexual identity and socially constructed gender roles. This allows us to 
categorise all violations of sexual autonomy as forms of GBV. At the same 
time, GBV can also take non-sexualised forms, including those related to re-
production. Therefore, reproductive violence shall be understood as a form 
of GBV committed against persons because of their gender and their repro-
ductive capacity.44 

ICL instruments lack clear legal definitions of all these concepts. Therefore, 
the definitions proposed by the scholarship will be analysed. Only a relatively 
limited number of authors have referred to reproductive violence so far, but 
the shift in its understanding is clear. One of the first definitions of reproduc-
tive crimes in ICL was given by Kelly Askin in 1997, viz. “crimes which 
affect a person’s reproductive capacity”.45 This approach pays attention only 
to the effect of the crime. Ten years later, Rosemary Grey proposed another, 
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broader approach and defined reproductive violence as involving “a violation 
of reproductive autonomy” or being directed “at people because of their re-
productive capacity”.46 This definition combines objective and subjective as-
pects of the crime: (1) when the act violates one’s reproductive autonomy by 
causing a physical effect for the victim, or (2) when the perpetrator intends to 
violate a victim’s reproductive autonomy precisely because of one’s repro-
ductive capacity.47 

Altunjan supports the latter approach and defines reproductive violence as 
acts affecting the victim’s reproductive system, organs, process, or capacity 
to reproduce. She acknowledges that sometimes reproductive and sexual vi-
olence can overlap when the former is committed in a sexualised manner, but 
it is not a necessary element of the crime. Instead, the distinction should be 
made based on the manner and consequences of the acts. Sexualised violence 
is defined by the manner violence is inflicted, while reproductive violence is 
determined by the consequences caused or an intention to cause them. This is 
why these forms of violence may overlap.48 For instance, forced impregnation 
through rape violates reproductive autonomy in a sexualised manner. But 
there are also forms of reproductive violence without sexualised elements, 
such as forced abortion or forced sterilisation. Similarly, there are acts of sex-
ual violence without reproductive components, e.g. forced nudity.49 

The most recent scholarly attempt to formulate a definition of reproductive 
violence was made by A. Zammit Borda in 2022. Elaborating on the theories 
of Grey and Altunjan and taking into account the ICTs’ jurisprudence and 
states’ reluctance as to reproductive rights, she proposes to define reproduc-
tive violence as follows:  

(a) Reproductive violence is violence intended to target the reproductive system, 
organs, process, or capacity to reproduce of people or groups.  
(b) In the context of the crime of genocide, it is defined as imposing measures 
intended to prevent births within the group.  
(c) In the context of crimes against humanity and/or war crimes, it is defined as 
violence which involves a violation of reproductive autonomy or which is di-
rected at people because of their reproductive capacity. It may be committed with 
the intent of affecting the ethnic composition of any population or carrying out 
other grave violations of international law. This definition shall not in any way 
be interpreted as affecting national laws relating to pregnancy.  
(d) Reproductive violence encompasses, but is not limited to: forced pregnancy, 
forced sterilisation, mutilation of reproductive organs, forced castration, forced 
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birth control or contraception, separation of the sexes, prohibition of marriages, 
forced breastfeeding and forced abortions.50 

The proposed definition was meant to serve as a guide to understanding the 
nature, possible victims, and forms of reproductive violence and to be of prac-
tical use for the potential amendment of the Rome Statute. It also attempts to 
incorporate the understanding of reproductive crimes as both violations of 
individual rights (values) and targeted against groups. 

Overall, the main distinction between sexual or sexualised and reproductive 
violence lies in the value violated and the harm caused to the victims. Sexual 
violence primarily violates the value of sexual autonomy, meaning the free-
dom to decide whether, how and under what circumstances to engage in sex-
ual activity. Reproductive violence primarily violates the value of reproduc-
tive autonomy, which is the freedom to determine whether, how and under 
what circumstances to reproduce or not to reproduce. These forms of violence 
also cause distinct harm to the victims. Loss of reproductive capacity does not 
automatically affect the victim’s sexuality. Similarly, violations of sexual au-
tonomy do not automatically affect the reproductive system.51 Given this, 
continuing to categorise reproductive violence as sexual seems to be counter-
productive. As will be demonstrated later, the Court is not willing to interpret 
the “sexual” nature of violence as broadly so as to include reproductive harm. 
Otherwise, the judges risk violating the legality principle. As a result, the pos-
sibility of prosecuting reproductive crimes becomes too narrow. 

2.3 Typology of the Crime 

To “surface” reproductive violence crimes and put an end to impunity, they 
must be investigated and prosecuted in all their forms. Therefore, it is neces-
sary to explore and establish which criminal conduct can constitute reproduc-
tive violence in ICL. Labelling conduct as criminal is crucial because it le-
gally transforms an unacknowledged harmful experience into an acknowl-
edged wrong.52 By defining specific harmful acts, even if illustratively, the 
law recognises that such acts violate protected values and are grave enough 
to require punishment and redress.53 

Reproductive violence can take various forms and have different conse-
quences. Feminist scholarship can provide guidance as to which harmful acts 
constitute reproductive violence. For instance, in 1997, Askin suggested a 
draft list of reproductive crimes, which includes (1) sexual assault affecting 
reproductive capacity (e.g. rape that causes pregnancy or impairs reproduc-
tive capacity), (2) (attempted) forced impregnation (forcibly impregnating the 
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victim by committing or ordering an act that is intended to achieve that result), 
(3) (attempted) forced loss of pregnancy (intentionally causing forced abor-
tion or forced miscarriage), (4) forced sterilisation (intentionally causing ster-
ilisation which is unlawful and non-consensual or coercive), (5) genocidal 
rape (any of the acts listed in Article 2 of the Genocide Convention, where 
the act is of a “sexual nature”, and affects the victim’s reproductive capacity, 
and is committed with an intent to destroy, in whole or in part, a national, 
ethnic, racial, religious or gender group), (6) (attempted) forced maternity 
(forcing the victim to remain pregnant against her will, where the pregnancy 
results in childbirth) and (7) mutilation of reproductive organs.54 

In 2022, Borda suggested a more extensive list. It reflects the relevant inter-
national law developments and the crimes evidenced during the period be-
tween the atrocities in Rwanda and the former Yugoslavia and those inflicted 
by ISIS on the Yazidi. She suggests that reproductive violence shall include, 
but not be limited to, such forms as forced pregnancy, forced sterilisation, 
mutilation of reproductive organs, forced castration, forced birth control or 
contraception, separation of the sexes, prohibition of marriages, forced breast-
feeding and forced abortions.55 Grey also proposes to add to the list such 
forms as prosecution on the grounds of pregnancy,56 being forced to impreg-
nate another person, or being forced to conceive.57 

Altunjan proposes a distinctive approach to classification, namely positive 
and negative targeting. “Negative” forms of reproductive violence impede, 
temporarily or constantly, reproductive capacity, e.g. forced contraception, 
forced sterilisation, forced abortion, and castration. “Positive” forms encom-
pass using a victim’s reproductive capacity without consent for the purposes 
of the perpetrator, e.g. forced pregnancy or impregnation, being forced to im-
pregnate another person or being forced to conceive.58  

Altunjan also highlights the necessity to distinguish between the crimes of 
forced impregnation and forced pregnancy, which are often used interchange-
ably. “Forced impregnation” should be understood as a deliberate act aimed 
at impregnating a person, whether through rape or by artificial insemination. 
“Forced pregnancy”, in turn, should be understood as the detainment of a per-
son who was forcibly impregnated. It is not necessary that the person detain-
ing the victim is the person who impregnated her; the knowledge of the cir-
cumstances is sufficient.59 Further, although both sexes can be subjected to 
reproductive violence, Altunjan underscores that women are subjected to par-
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ticular forms that cause additional harm. For instance, pregnancy and child-
birth with poor obstetric health services can cause complications to women’s 
health, loss of reproductive capacity and even death. Forced pregnancy and 
childbirth can also cause grave long-term psychological consequences due to 
trauma.60 

As mentioned above, currently, ICL expressly criminalises only forced preg-
nancy and forced sterilisation as war crimes and crimes against humanity and 
the imposition of birth-prevention measures as a form of genocide. The latter 
can be conducted through long-term effects on reproductive capacity and 
through childbirth. For instance, in the Akayesu case, the ICTR established 
that forced pregnancy and sexual assault affecting reproductive capacity can 
constitute forms of genocide.61 All the other forms are not present in the ICL 
and can only potentially be prosecuted under different provisions, which will 
be discussed in Chapter 3.  

What must be mentioned now, though, is that some forms of reproductive 
violence acts may be impossible to prosecute under the existing framework 
because of the highly limitating and detailed nature of the Rome Statute pro-
visions that require specific elements to be met. For instance, a common sce-
nario can be that a woman becomes pregnant after rape and does not have 
access to safe abortion. In such circumstances, she might resort to unsafe 
methods, endangering her health or even leading to fatal consequences. Es-
tablishing the perpetrator’s intent to cause these subsequent harms, as Article 
30 of the Rome Statute requires, would prove challenging, if not impossible. 
Consequently, the perpetrator cannot be held accountable for these violations, 
even though it may seem a foreseeable outcome of the rape.62 The absence of 
an established list of reproductive violence crimes also explains why this 
harm has been almost absent from ICL until recently. 

2.4 Crime against the group or violation of 
individual rights? 

In most of those rare cases when ICL addressed reproductive violence, it was 
approached not as a gendered crime but in the context of its effect on the 
group to which the victim belongs. It is valid for both genocide and the crimes 
of forced sterilisation and forced pregnancy. The way reproductive violence 
interferes with individual rights related to reproductive autonomy has been 
for a long time overlooked by international criminal justice.63 The change 
since World War II, when reproductive violence was looked at through the 
prism of genocide, or the Bosnian War, which witnessed a lack of appropriate 
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attention to the reports of ethnic cleansing through reproductive violence, has 
not been deep. At least not until Ongwen. 

As Rhonda Copelon highlighted, the condemnation seemed to arise only 
when such actions were perceived as targeting a specific race or ethnicity. In 
the case of genocide, this is evident, since genocide constitutes the denial of 
a right to live to a targeted group. In the case of war crimes and crimes against 
humanity, it should not be the case. However, the negotiations of the Rome 
Statute’s text, where discussions on how to approach the crime of forced preg-
nancy became a “stumbling stone”, demonstrated the preference for the pro-
tection of group rights at the time. It was suggested not to include the crime 
of forced pregnancy since it is already covered by the crime of rape, with the 
pregnancy being just an aggravating circumstance.  

The main reason that seems to have convinced the delegates to include this 
crime in the Statute as a crime against humanity and a war crime is the re-
quirement that it must be directed against the composition of the group. It 
was, in fact, a response to a precedent case of Serbian military forces raping 
Bosnian Muslim women with the intention of impregnating them with “'Ser-
bian babies”.64 It is understandable, the connection between sexual and repro-
ductive crimes with attacks on the groups has been in the focus of interna-
tional humanitarian and criminal law for a long time. The concept of personal 
autonomy, on the contrary, has emerged relatively recently and, despite being 
transformative for international law, has still not been universally accepted. 

Some scholars, such as Drake, heavily criticised the language of Article 
7(2)(f), arguing that it appears to be targeted at protecting ethnic groups and 
not individual reproductive autonomy. This provision requires the perpetrator 
to have one of two alternative intents: to affect the ethnic composition of the 
group or to commit another grave violation of international law. And if it is 
absent, the act of forced pregnancy – confinement and forced impregnation 
of a woman – cannot be prosecuted before the ICC. Therefore, she concludes 
that the provision protects women only as members, real or percept, of a tar-
geted group and not as individuals. It also seems to limit the possible perpe-
trators and victims of the crime as they must belong to different ethnic groups 
or be perceived as such.65  

This radically contrasts, for instance, with the required elements for the crime 
of rape: “invading” the body of a person through penetration, meaning vio-
lating personal bodily integrity and sexual autonomy. Forced pregnancy is the 
only GBC in the Rome Statute that requires the fulfilment of an additional 
specific intent. It makes prosecuting such acts more challenging, such an in-
tent being hard to prove. The only similar requirement can be found in the 
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crime of genocide – the crime of all crimes that turned out to be almost im-
possible to prosecute precisely because of the requirement to prove the spe-
cific genocidal intent. It makes forced pregnancy a crime that finds itself in 
between a war crime or a crime against humanity and genocide, being de-
prived of the benefit of the former’s lower threshold of proof.66  

However, this is true only for the first alternative. The second specific intent 
– to commit other grave violations of international law – can be used to pro-
tect individual rights and reproductive autonomy. The drafting history con-
firms that the intention was to protect individual victims and members of a 
collective entity in the sense of contextual elements, regardless of ethnicity.67 
The consequences of forced pregnancy extend far beyond ethnic or group 
harm. These acts infringe upon women’s dignity, bodily integrity and repro-
ductive autonomy and serve as a means to assert dominance.68 The values of 
dignity, integrity and autonomy are the foundations of IHRL, IHL, and ICL 
and must be protected regardless of gender or the fact of belonging to a group. 
It was emphasised, for instance, by the ICTY in the Furundzija case, where 
it noted that “[the general principle of respect for human dignity]is intended 
to shield human beings from outrages upon their personal dignity, whether 
such outrages are carried out by unlawfully attacking the body or by humili-
ating and debasing the honour, the self-respect or the mental well being of a 
person”.69 

Despite broadening the definition of the crime, though, the second alternative 
leaves broad discretion to the judges to determine and interpret what “grave 
violations” are. In doing so, they shall come from understanding the intercon-
nection between bodily integrity, human dignity, and an ethical imperative 
that individuals be treated as autonomous agents who have control over their 
bodies.70 In fact, this broad discretion proved to be transformative in the Ong-
wen case (the first ICC case concerning the crime of forced pregnancy as a 
crime against humanity, which will be discussed in more detail later), where 
the reproductive autonomy of individual women was expressly considered for 
the first time.  

First of all, throughout the process, it was underscored several times that the 
primary harm of reproductive violence is the assault on reproductive auton-
omy.71 The Prosecutor argued that “[t]he value protected by the criminalisa-
tion of forced pregnancy is primarily reproductive autonomy” and that the 
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victims “became pregnant without any choice in the matter”.72 The Pre-Trial 
Chamber agreed with this approach in its Confirmation of Charges Deci-
sion.73 Finally, the Trial Chamber established that the crime is “grounded in 
the woman’s right to personal and reproductive autonomy and the right to 
family”.74 These positions were largely based on the notion of “choice” to 
demonstrate that the victims were denied the recognition of their reproductive 
autonomy.75 By stating that the absence of control over reproductive auton-
omy constitutes a form of GBV, the Court recognised the unique harm repro-
ductive violence causes. Given the controversy surrounding reproductive 
rights issues, it is especially significant for the ICL, where “the reproductive” 
has been delicately silenced.76 

The Court defined the “special intent” of this crime. It agreed with the inter-
pretation proposed by the OTP and established that the act of confining the 
woman who was forcibly made pregnant before or during the confinement 
either by the perpetrator or by another person is sufficient if coupled with one 
of the alternative specific intents.77 It means there is no need to prove that the 
perpetrator specifically intended to keep the woman pregnant. By adopting 
this interpretation, the Court opened the possibility to prosecute forced preg-
nancy in cases where the victim was subjected to the acts constituting the 
crime for reasons unrelated to her belonging to a specific group. As long as 
she is unlawfully confined and does not have a real choice in continuing her 
pregnancy, it falls under the scope of this provision.78  

Like this, the ICC confirmed that the crime of forced pregnancy can be inter-
preted outside the context of ethnic cleansing and group targeting. The Court 
still demonstrated the strategic use of reproductive violence by the LRA, e.g. 
to “give birth to future LRA fighters”, which can be understood as being used 
for the “benefit” of the perpetrators’ group and as a weapon of war against 
another group. However, for the first time, the experience of individual vic-
tims received the deserved attention.79  

The developments in the Ongwen judgement demonstrate a gradual shift in 
the understanding of reproductive crimes, transitioning from viewing them 
solely as directed against a particular group to recognising their capacity to 
infringe upon the individual rights of victims. This shift reflects broader trans-
formations within international law, with an increasing integration of IHRL 
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principles, especially gender-related rights. This serves as a crucial step to-
wards achieving greater accountability of perpetrators and justice and redress 
for the victims of previously hidden crimes. 
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3 Heinous Acts without a Crime? 

3.1 Preliminary Remarks 

This Chapter delves into the Rome Statute provisions to analyse how the cur-
rent legal framework accommodates, or often overlooks, reproductive vio-
lence as a distinct category of crimes. Through examination of the current 
provisions and case law, it assesses the ICC’s capacity and limitations to pros-
ecute various forms of reproductive violence as international crimes, namely 
the crime of genocide, crimes against humanity, and war crimes. This Chapter 
highlights the gaps in the legal recognition of reproductive violence, which is 
crucial for a better understanding of the consequent challenges in achieving 
justice for victims, to be discussed in Chapter 4. This analysis also lays the 
foundation for the discussion on the need for revising and expanding the ICL 
framework and explicit criminalisation of reproductive violence in the Rome 
Statute. 

For the purposes of this Chapter, in brief, international crimes consist of the 
material elements of the conduct, its consequences, and the circumstances in 
which the conduct is performed. The conduct is described by the norm that 
criminalises a certain behaviour. The consequences are the effects caused by 
the wrongful conduct, proving which requires a causation nexus. In this sense, 
crimes can belong either to a category of crimes of conduct (offences consist-
ing in the breach of a norm whether or not it brings about any harm to the 
victim) or crimes of result (offences directed at the achievement of a particu-
lar aim, regardless of how it is achieved).80  

The circumstances encompass “contextual elements”, which define the di-
mension of wrongful conduct and, thus, its categorisation within the types of 
international crimes.81 For crimes against humanity, the conduct must be 
committed “as part of a widespread or systematic attack directed against any 
civilian population, with knowledge of the attack”.82 For war crimes, the con-
duct must be committed “as part of a plan or policy or as part of a large-scale 
commission of such crimes”83 and “in the context of and [be] associated with 
an international armed conflict” or “an armed conflict not of an international 
character”.84 For the crime of genocide, such an element would be the specific 
intent discussed below.  

For a criminal liability to arise, the mental element must also be satisfied, that 
is, the state of mind of a person when carrying out the prohibited conduct 
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(also called culpable frame of mind or mens rea).85 This element will also be 
discussed further with respect to each crime. 

3.2 Reproductive Violence as a Form of Genocide 

As discussed in Chapter 2, the connection between reproductive violence and 
genocide has always been obvious. Historically, the reproductive capacity of 
individuals has been targeted due to their belonging to a particular group. It 
is not surprising since interfering with a group’s ability to procreate serves as 
one of the most efficient tools of elimination.86 

Genocide is called the crime of the crimes because it constitutes a denial of 
existence to a whole group. Given the magnitude and seriousness of this 
crime, the threshold of proof is extremely high. As with other crimes, actus 
reus and mens rea must be proved, meaning that the prosecution needs to 
show both that the defendant committed the actions falling under the scope 
of Article 6 of the Rome Statute and that it was done with specific intent, or 
dolus specialis, of destroying, in whole or in part, a national, ethnical, racial 
or religious group. Usually, proving actus reus does not pose a significant 
difficulty because the underlying acts enumerated in Article 6 have physical 
evidence of their commitment. Proving mens rea, on the other hand, is chal-
lenging.87  

Specific intent is what defines genocide and differentiates it from other inter-
national crimes. For the underlying acts to constitute genocide, they must be 
directed against a “collection of people who have a particular group identity” 
for the reason of their belonging to such group.88 However, the perpetrator’s 
intent does not necessarily have to be to destroy the protected group entirely, 
it can also be a part of the group. The words “in part” mean “a reasonably 
significant number, relative to the total of the group as a whole, or else a 
significant section of a group”.89 The complexity of interpretation by ICTs’ 
of the dolus specialis requires a separate paper and is not the focus here. 
However, it must be stated that finding proof of the mental state and intent of 
the perpetrator’s actions is extremely hard. Usually, no material evidence is 
kept, and there are not many ways to meet the mens rea requirement, even by 
relying on circumstantial evidence.  
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Having explained the main requirements of proving the crime of genocide, 
the following sections analyse the underlying acts or forms of genocide, 
which may include reproductive violence. 

3.2.1 Imposing Measures Intended to Prevent Births Within 
Group 

Article 2(d) of the Genocide Convention and Article 6(d) of the Rome Statute 
criminalise “imposing measures intended to prevent births within the [na-
tional, ethnic, racial or religious] group” as one of the forms of genocide. This 
constitutes “biological genocide” and covers intended and systematic re-
strictions of birth, including physical (sterilisation and/or compulsory abor-
tion), legal (obstacles to marriage) and social (segregation of the sexes).90 The 
ICTR was the first to interpret this form of genocide. In the 1998 Akayesu 
judgement, the Trial Chamber held that “measures to prevent births” may in-
clude “sexual mutilation, the practice of sterilisation, forced birth control, 
separation of the sexes and prohibition of marriages” and, in particular cir-
cumstances, forced pregnancy,91 including through forced marriage.92 More-
over, the fact of the intentional imposition of such forceful measures already 
satisfies the actus reus even if the measures do not actually succeed.93 

Forced sterilisation, even though being “the prototype and prime historical 
example of measures intended to prevent birth” and heavily influencing the 
adoption of the Genocide Convention, has never been prosecuted as a form 
of genocide. Nevertheless, the post-World War II trials highlighted the con-
nection between the sterilisation of Jews and their persecution and extermi-
nation (see Chapter 2.1.1).94 Forced abortion, however, was among the first 
acts prosecuted as a form of genocide later. In the Eichmann case, the District 
Court of Jerusalem considered evidence that Eichmann “direct[ed] that births 
be banned and pregnancies terminated among Jewish women […], with intent 
to exterminate the Jewish People”95 and convicted him of forced abortion as 
an act of genocide.96 

Despite the absence of relevant jurisprudence, the scholarship also includes 
forced contraception in the measures intended to prevent birth. The ICTR in 
Akayesu’s judgement also included “forced birth control” as an example of 
such measures. Hopefully, we will see the the trials with respect to these 
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crimes committed against Yazidi women by ISIS and against Tamil women 
in Sri Lanka in the nearest future, with the new case law being formed.97 

The most controversial act discussed under this provision is forced impreg-
nation and/or forced pregnancy. There are two main arguments supporting 
that these acts fall under the provision based on the Akayesu judgement: (1) 
long-term effects on the victim’s reproductive capacity resulting in the pre-
vention of birth and (2) prevention of births caused by the fact that the victim 
carries and/or bears a child who is not perceived to belong to her group.98 

Regarding the first, an individual’s reproductive capacity can be damaged 
through physical, psychological, or social factors. Physical damage may oc-
cur due to complications during pregnancy or birth or due to injury or infec-
tion of the victim’s reproductive organs caused by sexualised violence. The 
fact of being forcibly impregnated or made to give birth can also cause psy-
chological trauma, leading to unwillingness to procreate.99 In Akayesu, the 
Trial Chamber held that psychological “measures to prevent births” could in-
clude cases when a person who has been raped refuses subsequently to pro-
create.100 The inability to reproduce for social reasons includes becoming 
“unmarriageable” within the victim’s own group for religious or cultural rea-
sons.101 However, the most critical aspect to bear in mind is that the perpetra-
tor must intend all these effects. It is not enough for them to occur. The per-
petrator must at least be aware that such effects and consequences are possible 
and estimate their occurrence.102 

The second argument relates to the assumption that children born of forced 
impregnation will not belong to the ethnic group of their mother.103 In 
Akayesu, the Trial Chamber agreed that forced impregnation and/or preg-
nancy can be used to prevent birth in the targeted ethnic group because the 
mother’s group may not accept the child born of these acts as belonging to it. 
Another group of scholars use the “occupation of the womb” concept, mean-
ing that during the forcibly induced and/or maintained pregnancy, the woman 
is not able to bear a child that would belong to her ethnic group.104 The main 
question here is how the child’s ethnicity is to be determined, given that it is 
a social and cultural construct. The prevailing approach is to look at the per-
petrator’s state of mind, whether he intended to prevent reproduction of the 
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targeted group by impregnating a woman with a child, who, in the perpetra-
tor’s perception, would not belong to the mother’s ethnic group. Whether the 
child actually was rejected by the targeted group here is irrelevant.105 

A controversial interpretation of forced pregnancy based on the patriarchal 
notions of ethnic identity and belonging to a group could be reviewed by the 
ICC, in particular, in light of the position taken in the Ongwen case. There is 
a potential for a new, human-rights-based approach to construing not only the 
crime of forced pregnancy alone but the underlying act of imposing measures 
intended to prevent births within the group. In the spirit of the Ongwen judge-
ment, the argument should be based on the restriction of individuals’ repro-
ductive freedom or autonomy, which, in turn, can be exercised in accordance 
with their own and their group’s social and cultural constrictions. Thus, 
through violating the victim’s reproductive autonomy, the perpetrator also at-
tacks the targeted group’s ability to reproduce autonomously.106 

3.2.2 Causing Serious Bodily or Mental Harm to Members 
of Group 

Article II(b) of the Genocide Convention and Article 6(b) of the Rome Statute 
enlists “causing serious bodily or mental harm to members of the group” as 
another form of genocide. While the understanding of physical harm was un-
disputed during the Convention negotiation process, the interpretation of 
mental harm was surrounded by controversy. Eventually, the Working Group 
on Definitions of Crimes established that the reference to “mental harm” shall 
be understood to mean more than the minor or temporary impairment of men-
tal faculties.107  

Even though the harm must be serious, the ICTR Trial Chamber in the 
Musema and Akayesu cases stated that it “need not entail permanent or irre-
mediable harm” and may include, but not limited to, acts of bodily or mental 
torture, inhumane or degrading treatment, rape, sexual violence, and persecu-
tion.108 In Krstić, the ICTY Trial Chamber continued this argument and added 
that the consequences “must involve harm that goes beyond temporary un-
happiness, embarrassment or humiliation. It must be harm that results in a 
grave and long-term disadvantage to a person’s ability to lead a normal and 
constructive life”.109 Given the highly subjective nature of an individual’s 
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perception of the experience to which one is subjected, whether particular acts 
meet the seriousness threshold must be determined on a case-by-case basis.110 

Examples of serious physical harm may include severe pain, injury or death 
resulting from pregnancy and/or childbirth without access to adequate 
healthcare services. This may also result in damaging a woman’s capacity to 
conceive, carry a pregnancy and give birth in the future. Another example 
may include cases of forced impregnation or detention of forcefully impreg-
nated women with the risk of pregnancy-associated complications, such as 
cases of young girls “not biologically mature enough to support a healthy 
pregnancy” or women at the end of their reproductive age.111 Forced sterili-
sation and castration, when carried out against or without a person’s will, even 
though in accordance with medical standards, also constitutes serious physi-
cal harm.112 

Forced impregnation, pregnancy and childbirth can also cause serious mental 
harm, namely psychological trauma from being subjected to such actions and 
denied a choice of whether to continue with the pregnancy. If pregnancy re-
sults from rape, it may also deepen the stigmatisation by the sexual violence 
that victims experience, causing more distress and psychological trauma. The 
psychological trauma, in turn, may lead to a person’s inability to have a nor-
mal sexual and reproductive life in the future.113 The inability to enjoy a nor-
mal sexual or reproductive life resulting from forced sterilisation or castration 
can also lead to severe psychological and mental harm.114 

3.3 Forced Pregnancy as a Crime Against Humanity 
and a War Crime 

The Rome Statute is the first ICL treaty to criminalise “forced pregnancy” as 
a war crime and crime against humanity. Article 7(2)(f) defines forced preg-
nancy as “the unlawful confinement of a woman forcibly made pregnant, with 
the intent of affecting the ethnic composition of any population or carrying 
out other grave violations of international law”.115  

It is noteworthy that the scope of this crime does not include forced impreg-
nation, even though the negotiating parties opposing the inclusion of “forced 
pregnancy” to the Statute embraced the inclusion of “forced impregna-
tion”.116 Thus, acts of forced impregnation can only be prosecuted under the 
umbrella of other general crimes. When the impregnation results from non-
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consensual sexual intercourse, it can be charged as rape. In the context of 
crimes against humanity, it may be possible to prosecute it as torture, any 
other form of sexual violence of comparable gravity (as an aggravating factor 
when resulting from non-consensual sexual intercourse), or other inhumane 
acts. In the context of war crimes, it may be prosecuted as torture or inhumane 
treatment, wilfully causing great suffering or serious injury to body or health, 
subjecting persons who are in the power of another party to physical mutila-
tion or medical or scientific experiments, outrages upon personal dignity, or 
any other form of sexual violence constituting a grave breach of the Geneva 
Conventions.117 

The interpretation of the crime of “forced pregnancy” has been disputed for a 
long time, probably due to the difficulties and confusion during the negotia-
tion of the Rome Statute. In this regard, the Ongwen case was essential to 
clarify many misinterpretations.118 The actus reus of the crime consists of the 
unlawful confinement of a woman forcibly made pregnant. In the Ongwen 
judgement, the Trial Chamber split the material element into two components. 
The first one is that the woman is “forcibly made pregnant”. The Trial Cham-
ber stated that “forcibly” shall be understood as encompassing the same co-
ercive circumstances described for sexual violence crimes in the Statute, 
namely “force, or threat of force or coercion, such as that caused by fear of 
violence, duress, detention, psychological oppression or abuse of power, 
against her or another person, or by taking advantage of a coercive environ-
ment, or that the woman made pregnant was a person incapable of giving 
genuine consent”.119 It means that there is no need for the woman to be im-
pregnated through physical violence. The impregnation itself may be con-
ducted either through rape or other forms, such as artificial insemination.120 

The second component of the material element is “unlawful confinement”, 
which means that the woman is restricted in her physical movement contrary 
to international law. However, there is no indication as to the duration of con-
finement or that the deprivation of liberty must be “severe” as explicitly re-
quired for the crime against humanity of imprisonment.121 Another important 
issue is the interrelation between “unlawful confinement” and access to re-
productive health services, including abortion. The provision does not di-
rectly criminalise the denial of access to pregnancy termination. However, the 
elements of the crime and the negotiating history make it clear that the essence 
of the crime of forced pregnancy is the denial of choice whether to continue 
with pregnancy. Given that, actus reus would not be fulfilled when the con-
fined, forcibly impregnated woman has a choice and access to termination of 
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pregnancy. In such a case, the wrongful conduct would fall under separate 
crimes, e.g. severe deprivation of liberty and rape.122 

Further, both the Pre-Trial Chamber and the Trial Chamber recognised that 
the crime of forced pregnancy “does not depend on the perpetrator’s involve-
ment in the woman’s conception; it is only required that the perpetrator knows 
that the woman is pregnant and that she has been made pregnant forcibly”.123 
Furthermore, the perpetrator of the crime, the person who unlawfully detains 
the victim, does not have to be the one who impregnated her.124 It makes the 
forcible impregnation a circumstantial element of the crime not directly re-
lated to the direct perpetrator’s conduct.125  

The mens rea of this crime consists of a general intent under Article 30 of the 
Rome Statute and a special intent of affecting the ethnic composition of any 
population or carrying out other grave violations of international law as re-
quired by Article 7(2)(f).126 In the confirmation of the charges decision, the 
Pre-Trial Chamber established that “it is not necessary to prove that the per-
petrator has a special intent concerning the outcome of the pregnancy, or that 
the pregnancy of the woman is in any way causally linked to her confinement. 
While the first alternative of the special intent requirement (intent of ‘affect-
ing the ethnic composition of any population’) would typically include such 
a component, the second alternative (intent of ‘carrying out other grave vio-
lations of international law’) does not call for any such restrictive interpreta-
tion”.127 Subsequently, the Trial Chamber confirmed that “the crime of forced 
pregnancy consists in the confinement of a woman forcibly made pregnant in 
order to carry out other grave violations of international law, regardless of 
whether the accused specifically intended to keep the woman pregnant”.128 

The Court also interpreted the alternative special intent requirements. As dis-
cussed in Chapter 2.4, the first one poses a threshold similar to the one of the 
crime of genocide. The second broadens the scope of the crime. However, the 
Rome Statute or the Elements of Crimes do not give the interpretation of this 
provision, leaving the judges with wide discretion.129 According to the Pre-
Trial Chamber, “grave violations of international law” may include subject-
ing the women to “forced marriage”, raping and/or torturing them, or treating 
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them as slaves.130 The provision also does not specify against whom the vio-
lations must be directed, so it can include the pregnant woman, the foetus or 
the child after the birth.131 Examples of such violations may include forcibly 
impregnating and unlawfully confining a woman so that the baby can be sold, 
subjected to forced labour, or used in medical experiments. It can also cover 
instances when the victims’ pregnancy was neither the sole nor the primary 
reason for their confinement.132 Overall, as with other similar clauses in the 
Rome Statute, the threshold of gravity shall be assessed on a case-by-case 
basis, taking into account whether the severity of the act is comparable to the 
other crimes listed in Article 7 or 8 respectively.133 

3.4 Enforced Sterilisation as a Crime Against 
Humanity and a War Crime 

Enforced sterilisation is another reproductive crime explicitly criminalised in 
the Rome Statute as a war crime and a crime against humanity in Articles 
8(2)(b)(xxii), 8(2)(e)(iv) and 7(1)(g) respectively. Despite receiving signifi-
cant attention during the post-World War II trials, this crime has not been 
prosecuted ever since. Therefore, discussing the elements of the crime, this 
section looks into the scholarship and negotiating history.  

Under Article 7(1)(g), enforced sterilisation means deprivation of a person of 
biological reproductive capacity, not including birth-control measures which 
have a non-permanent effect in practice, which was neither justified by the 
medical or hospital treatment nor carried out with genuine consent.134 Thus, 
the actus reus of the crime consists of enforced permanent deprivation of re-
productive capacity.135  

Enforced sterilisation, unlike forced pregnancy, is a gender-neutral crime that 
can be committed against both men and women who have, or in the case of 
children, can develop, the biological capacity to reproduce. Accordingly, per-
sons who no longer possess the capacity to reproduce due to age, illness or 
other circumstances cannot be deprived of it.136 The provision covers the 
medical procedures resulting in the loss of reproductive capacity and any 
form of violence resulting in the damage of reproductive organs that leads to 
the loss of reproductive capacity.137 It also covers cases of complete removal 
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of reproductive organs, including castration. Further, unlike genocide, the ref-
erence to “biological reproductive capacity” excludes the cases of loss of re-
productive capacity due to psychological trauma.138 

There is no agreement on the interpretation of permanency. However, the 
footnote to Article 7(1)(g) clearly excludes contraceptive measures from the 
scope of the provisions since reproductive capacity is naturally restored when 
the administration of such measures ceases. The loss of reproductive capacity 
does not have to be irreversible, though, and the requirement of permanency 
should be fulfilled even when there is a possibility of restoring it through 
medical procedures.139 The interpretation of the second element is also not 
entirely clear. The reference to “enforced” covers the circumstance of the use 
or threat of force and coercion. Further, the Elements of Crimes adds to it the 
cases of absence of “genuine consent,” which is, as such, impossible in the 
circumstances of violence present in the context of atrocities. As La Haye 
explains, this footnote was added to the provision to clarify that consent given 
in the circumstances of deception cannot be considered “genuine”.140 It is 
crucial given that in many instances, as the Medical case evidenced, medical 
procedures are not explained in a way that allows a person to provide in-
formed and genuine consent.141 

Another confusion comes from the requirement that sterilisation is not “justi-
fied by the medical or hospital treatment”. It could be interpreted in a way 
that medically justified procedures would not fall under the scope of this pro-
vision even if performed without “genuine consent” or under other coercive 
circumstances. With no guidance from the jurisprudence, this aspect is not 
entirely clear. However, looking at the Ongwen case, one could assume the 
ICC would follow the human-rights-based approach and put the value of re-
productive autonomy at the centre of the discussion.142 Given that, the prin-
ciple of informed and genuine consent would be expected to prevail over 
medical necessity apart from exceptional cases when the person’s decision-
making ability is questioned or unclear.143 

3.5 Other Forms of Reproductive Violence as 
Crimes Against Humanity and War Crimes 

Besides the abovementioned reproductive crimes, no other forms of repro-
ductive violence are explicitly criminalised by the Rome Statute. However, 
there is a potential to prosecute these acts under some general offences. Be-
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sides the genocidal context, various acts of reproductive violence could po-
tentially fall under the scope of crimes against humanity and war crimes, de-
pending on the circumstances.  

The crimes against humanity of torture (Article 7(1)(f)) or other inhumane 
acts (Article 7(1)(k)) could encompass many of the reproductive violence 
forms. These could also fall under the scope of war crimes of torture or inhu-
mane treatment (Article 8(2)(a)(ii)), wilfully causing great suffering or seri-
ous injury to body or health (Article 8(2)(a)(iii)), subjecting persons who are 
in the power of an adverse party to physical mutilation (Article 8(2)(b)(x)), 
outrages upon personal dignity (Article 8(2)(b)(xxi) and Article 8(2)(c)(ii)), 
or violence to life and person, namely cruel treatment and torture (Article 
8(2)(c)(i)). There is also a possibility of prosecuting under the provisions of 
“other forms of sexual violence” and persecution on the grounds of gender as 
war crimes or crimes against humanity.144 The following sub-sections analyse 
these possibilities in detail. 

3.5.1 Reproductive Violence As ‘Other Forms of Sexual 
Violence’ 

Given the current prevailing approach to categorising reproductive violence 
acts as sexual violence, as discussed above, it is necessary to ascertain 
whether such acts can be charged under the “other forms of sexual violence” 
clause. To that end, two requirements shall be met: firstly, the relevant acts 
must be “sexual” in nature and, secondly, be of a “comparable gravity” to the 
other sexual crimes listed in Article 7(1)(g).145 

As discussed earlier, there is no established understanding of what constitutes 
a crime of sexual violence in ICL. Partly, it can be explained by the differ-
ences in cultural perspectives, which may change depending on the circum-
stances. The Rome Statute negotiating history clarifies that this clause was 
intended to cover “acts such as forced nudity and sexual mutilation, or any 
other similarly degrading acts”.146 However, it does not reflect that sexual 
violence is a form of GBV and that the latter can have non-sexualised mani-
festations, including reproductive violence. The Rome Statute seems to draw 
no such distinction. Systematic interpretation of Article 7(1)(g) leads to the 
conclusion that the provision “any other form of sexual violence of compara-
ble gravity” implies that all the listed acts shall be considered as acts of sexual 
violence, including forced pregnancy and enforced sterilisation.147 As will be 
demonstrated later, this is exactly how the OTP considered them until the new 
2023 policy. 
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However, the categorisation of forced pregnancy and enforced sterilisation as 
acts of a sexual nature is incorrect. There may be possible overlaps with sex-
ualised acts, for instance, if reproductive crimes are committed through rape 
or other forms of sexualised violence or have effects on the sexual health or 
well-being of victims. But the sexual aspects are just a possibility and never 
a required element of these crimes because the value they protect is reproduc-
tive autonomy, which is distinct from sexual autonomy violated by the acts 
of sexualised violence.148 Moreover, interpreting “sexual violence” too 
broadly so that it can include acts of reproductive violence may contradict the 
principle of legality. It would pose problems for the OTP and the judges, 
given the highly detailed and limiting wording of the provisions.  

In fact, the OTP has already unsuccessfully tried to employ this provision in 
various instances. For example, in the Kenyatta case, the Prosecution asked 
the Court to confirm charges of “other forms of sexual violence” for the acts 
of forcible circumcision and penile amputation. However, the Pre-Trial 
Chamber, in the confirmation of the charges decision, re-categorised them as 
“other inhumane acts” because “the evidence placed before it does not estab-
lish the sexual nature of the acts of forcible circumcision and penile amputa-
tion visited upon Luo men”.149  

What is more, the Court stated that “not every act of violence which targets 
parts of the body commonly associated with sexuality should be considered 
an act of sexual violence”.150 The Court clearly established that penile ampu-
tation, or castration – an act depriving men of their biological reproductive 
capacity – was not of a sexual nature. The reasons why the OTP did not charge 
these acts under the enforced sterilisation provision remain unclear, but what 
is clear is that the Court limits the scope of “sexual” for the purpose of this 
provision. The Prosecution would need to provide persuasive and solid rea-
sons so that the Court is satisfied that specific acts can be regarded as “sex-
ual”.151  

Another attempt was in the 2012 interim report on the preliminary examina-
tion of the situation in Colombia, where the OTP listed forced abortion and 
forced contraception among sexual crimes possibly committed by armed 
groups, such as FARC and the ELN.152 In October 2021, though, the Prose-
cution concluded the preliminary examination, deciding not to proceed with 
an investigation due to admissibility issues and, thus, the charges were never 
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heard by the ICC.153 However, it could be expected that, in line with the Ken-
yatta decision, forced abortion would not be categorised as of a sexual nature. 
In terms of protected value and the unique harm caused, this crime is similar 
to enforced sterilisation and, thus, cannot be considered sexual in nature.154 

Forced contraception, on the other hand, could have more chances to be pros-
ecuted under this provision. Altunjan argues that the choice whether to use 
contraceptive measures and in which form may also intervene with the issue 
of sexual autonomy if it affects the freedom to choose under which circum-
stances to engage in sexual relations.155 For instance, ISIS forced Yazidi 
women to take contraception so that they remain available for forced sexual 
intercourse. As described, “the injunction against raping a pregnant slave is 
functionally the only protection [from rape] for the captured women”.156 
Therefore, impeding their reproductive capacity was a crucial element ena-
bling the crime of rape, which undoubtedly has sexual nature. With this logic, 
such acts of forced contraception could be considered of a sexual nature and, 
thus, be charged as “other forms of sexual violence”.157  

It would be more problematic, though, to meet the gravity threshold, which 
shall be assessed on a case-by-case basis. Alternatively, Altunjan proposes to 
use forced contraception as an aggravating factor or as a circumstance con-
firming the forcible nature of the sexual intercourse proving the crime of 
rape.158 Another alternative could be charging these acts as a crime against 
humanity of “other inhumane acts” under Article 7(1)(k), as discussed below. 

3.5.2 Reproductive Violence As Persecution 

Acts of reproductive violence could also be charged as a crime against hu-
manity of persecution on the grounds of gender under Article 7(1)(h) when 
committed in connection with any act referred to in the provision or any crime 
within the ICC’s jurisdiction. Article 7(2)(g) defines “persecution” as “the 
intentional and severe deprivation of fundamental rights contrary to interna-
tional law by reason of the identity of the group or collectivity”. The notion 
of “gender” for the purposes of the Statute is defined in Article 7(3) as refer-
ring “to the two sexes, male and female, within the context of society”. Ac-
cording to the scholarship, the reference to the “context of society” comprises 
both the traditional socially constructed roles of men and women in society 
and their biological differences, including differences in sexual and reproduc-
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tive organs. Therefore, the concept of gender encompasses “biological repro-
ductive capacity,” namely the possibility of getting pregnant and giving birth 
and the capacity to impregnate.159 

Thus, when a group or collectivity is targeted for the reason of their repro-
ductive capacity and the requirements of Article 7(1)(h) are fulfilled, such 
conduct may fall under the scope of the crime of persecution on the grounds 
of gender. However, such acts must occur “in connection” with other crimes 
under the Court’s jurisdiction.160 An example could be forcing women with 
the capacity to get pregnant to take contraceptive measures to ensure that they 
can be raped without impregnation, as ISIS targeted Yazidi women. Such acts 
may amount to persecution on gender grounds because they would interfere, 
inter alia, with the victims’ reproductive autonomy and are committed in con-
nection with the crime of rape criminalised under the Statute.161  

Another example could be castrating prisoners of war or civilian detainees as 
a means of torture, as practised by the Russian forces against Ukrainians. 
Such acts involve an “intentional and severe deprivation of fundamental 
rights contrary to international law”, including the right to health, the right to 
bodily integrity, the right to be free from torture and inhuman and degrading 
treatment, and the right to decide on the number and spacing of children. So, 
when occurring “in connection to” the crime of torture, such violations could 
be charged as persecution based on gender. 

3.5.3 Torture and Other Inhumane Acts 

When the acts of reproductive violence cause physical or mental pain or suf-
fering, they can be charged as war crimes of torture or inhuman treatment, 
including biological experiments, or crimes against humanity of other inhu-
mane acts. Each of these provisions is categorised by similar criteria but dis-
tinct legal thresholds. The ICTY, for example, has already successfully used 
this approach with sexual violence, charging various acts as war crimes of 
“torture” under the 1949 Geneva Conventions.162  

The required threshold to prove the act of torture is the highest. To charge 
reproductive violence acts as a war crime of torture under Articles 8(2)(a)(ii) 
or 8(2)(c)(i), the OTP must demonstrate, besides the circumstantial elements, 
that severe mental or physical pain or suffering was inflicted with a purpose, 
such as “obtaining information or a confession, punishment, intimidation or 
coercion” or was based on “discrimination of any kind”.163 For the crime of 
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inhumane treatment or wilfully causing great suffering, there is no need to 
prove the existence of a specific purpose or grounds for discrimination. 
Therefore, this provision could be used in broader circumstances when repro-
ductive violence acts cause great physical or mental pain or suffering or seri-
ous injury to the body or health of a person.164  

The provision on biological experiments can also be of relevance here, e.g. as 
was the case with the Nazi’s biological experiments of chemical castration of 
Jewish people during World War II. To charge under this provision, the OTP 
must demonstrate that the perpetrator subjected a person to a biological ex-
periment which seriously endangered their physical or mental health or integ-
rity. Furthermore, the intent of the experiment must be proved to be non-ther-
apeutic and that it was neither justified by medical reasons nor carried out in 
such person’s interest.165 This wording raises the same questions about gen-
uine and informed consent to any medical procedure as discussed in the con-
text of sterilisation. 

As an example, in the Mucić case, the ICTY established that raping the victim 
“because she is a woman” “represents a form of discrimination which consti-
tutes a prohibited purpose for the offence of torture”. The Court also stated 
that “there can be no question that these rapes caused severe mental and phys-
ical pain and suffering” to the victim.166 Following this line of reasoning, it 
can be expected that sufficiently grave pain and suffering caused to the victim 
due to the pregnancy or the ability to impregnate could be prosecuted as the 
war crime of torture.167  

Thus, Yazidi women forced to undergo abortion by ISIS evidently suffered 
severe physical pain and suffering resulting from the surgical procedures. The 
same is true for forced contraception, which also can cause serious harm to 
the health, especially if not administered properly. Evidence of mental trauma 
casued to Yazidi women is also present, which, of course, as well comes from 
the ongoing sexual violence and other crimes. But the latter was made possi-
ble precisely by means of forced contraception and forced abortions. There-
fore, these acts can amount to torture that is discriminately directed against 
members of an ethnic minority group. Should the Court be not satisfied that 
such conduct meets the level of severity to constitute torture, it can still be 
prosecuted as inhumane treatment.168 

It is also possible to prosecute reproductive violence as a crime against hu-
manity of “other inhumane acts”. But, to uphold the principle of legality, it 
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must be foreseeable that the conduct was prohibited under international law 
at the time of commitment.169 The scope of this provision could include forms 
of reproductive violence that cause serious harm to the physical or mental 
health or inflict grave physical or mental pain or suffering. With the develop-
ment of IHRL and the content of universally recognised rights, the list of ac-
tions that could potentially be charged under this provision is quite extensive. 
After all, reproductive autonomy is one of the crucial elements of human dig-
nity, which is a foundational concept of the human rights system as such. 
Therefore, employing this provision depends more on interpretation than an-
ything else.170 

The OTP used the “other inhumane acts” provision to charge Dominic Ong-
wen with forced marriage, which is not explicitly criminalised in the Rome 
Statute. But the prohibition of forced marriage has been present in ICL since 
the Nuremberg trials, so it fulfilled the nullum crimen sine lege requirements 
even though it is not enshrined in the Statute and, in some aspects, may over-
lap with the acts enumerated in Article 7(1). The argument was built, first, on 
the distinctive harm, namely the violation of the relational autonomy of a per-
son (the denial of the right to freely and consensually enter into marriage), 
and, second, on the violation of various rights, including, inter alia, abduc-
tion, rape, sexual slavery, enforced exclusivity in the sexual and conjugal re-
lationship, forced childbearing and childrearing, forced domestic labour, 
physical and psychological violence, adverse effects on children born of 
forced marriage, and the constant threat of death. The combination of these 
elements, together with the unique ascription of the status of “spouse”, sepa-
rates the crime of forced marriage from other enlisted acts.171 

In this way, the discussed “catchall” provisions could potentially be used to 
address the forms of GBV, including reproductive violence, that are not ex-
pressly criminalised in the Rome Statute. This is especially significant in light 
of the new OTP’s Policy on GBC discussed in Chapter 4. 
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4 The State of the Art at the 
International Criminal Court 

4.1 Preliminary Remarks 

This Chapter examines the history of and the changes in the approaches to 
prosecuting reproductive violence acts at the ICC. It does so from two sides: 
the OTP and the ICC judges. This dual perspective is crucial for understand-
ing the trials’ dynamics, as the OTP and the judges play distinct yet intercon-
nected roles in the process. 

The OTP holds considerable discretion in its charging strategy, choosing the 
basis and framing of charges. This puts on the Prosecution significant respon-
sibility for highlighting the specific aspects of cases. So, if the OTP fails to 
bring attention to a particular issue, it will not be addressed. The judges are 
bound by the charges the OTP presents; they do not possess the freedom to 
expand or alter these charges along with emerging insights during the trial. 
Their role is to adjudicate based on the evidence and charges laid before them, 
strictly adhering to the principles of legality and fair labelling. This means 
that the effectiveness of judicial proceedings is partly contingent on the pros-
ecutorial strategy. 

 At the same time, the choices made by the OTP are inherently influenced by 
the anticipation of what the judges are likely to accept. The Prosecution must 
craft its charges in a way that they believe will stand up to judicial scrutiny 
and align with the judges’ interpretations of the law. This reciprocal relation-
ship shapes the legal landscape for prosecuting reproductive violence. 

The Chapter concludes with a discussion of the 2023 OTP Policy on GBC, a 
significant development aimed at enhancing the visibility and prosecution of 
all GBV forms, including reproductive violence. It demonstrates the opera-
tional aspects of the ICC and how they change with the policy reforms. The 
Chapter lays down the foundation for discussing the possibility of fulfilling 
the new ambitious OTP policy in Chapter 5. 

4.2 Reproductive Violence and the ICC 

The GBV issues have been invisibly present at the ICC since the Lubanga 
case, the first case it has considered. Thomas Lubanga Dyilo, the former 
leader of an armed group in Ituri, the Democratic Republic of Congo 
(“DRC”), was charged with the war crimes of conscripting and enlisting chil-
dren into an armed group and using them to actively participate in hostilities. 
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Despite evidence of systematic and widespread sexual and reproductive vio-
lence, these acts were not prosecuted.172 During the trial stage, the Prosecutor 
argued that crimes the camps where children were sent, sexual assault resulted 
in pregnancies, “abortion was an option only if the commanders decided so”, 
and “[m]iscarriages were a consequence of the poor living conditions”.173 The 
Trial Chamber refused to add these to the charges but recognised the evidence 
of sexual violence. Reproductive violence, however, was totally overlooked 
except for one reference to “unwanted pregnancies”.174 

In subsequent cases, some evidence of GBV, including reproductive, was pre-
sented belatedly or overlooked because of the focus on sexual violence or 
because the ICC did not proceed with the cases. For instance, in 2008, an 
arrest warrant was issued against President of Sudan Omar Al-Bashir con-
cerning alleged war crimes, crimes against humanity and genocide in Darfur. 
The Prosecutor presented evidence of widespread sexual and reproductive vi-
olence against women and girls from a particular ethnic group perpetrated by 
the Sudanese armed forces and affiliated Janjaweed militia. It included rape 
resulting in impregnation, which was also linked to the alleged genocidal in-
tent pursuant to the Akayesu principle. When confirming the charges, though, 
the Pre-Trial Chamber referred to rape but never mentioned the facts of preg-
nancies resulting from rape.175 However, Al-Bashir has not been arrested yet, 
and the contents of the trial stage remain to be seen.176 

The Mbarushimana case also contains references to reproductive violence, 
among other crimes allegedly committed by the Forces Democratiques de 
Liberation du Rwanda (“FDLR”), an armed group involved in the conflict in 
the Kivu provinces of the Democratic Republic of Congo (“DRC”). The Pros-
ecutor included in the charges incidents of mutilations, miscarriages due to 
rape and one incident of soldiers cutting open the stomach of pregnant 
women. These were charged as crimes against humanity and war crimes of 
mutilation, rape and torture.177 However, the case did not proceed to trial due 
to insufficient evidence that Mbarushimana could be held criminally respon-
sible under Article 25(3)(d).178  
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The Bemba case concerned the murder, rape and pillage of civilians by an 
armed group in the Central African Republic (“CAR”). The prosecution in-
cluded evidence that “many of the women victims of rapes and gang rapes 
contracted HIV and became pregnant as a result of these rapes”,179 but no 
cases were classified as forced pregnancies. In the judgement, the Trial 
Chamber defined “unwanted pregnancies” as an aggravating factor of rape.180 
Thus, despite being somewhat present in the ICC’s jurisprudence, reproduc-
tive violence was never a significant issue. 

The situation changed only with the Ongwen case, the first case focusing on 
a reproductive crime – forced pregnancy. Dominic Ongwen, a former com-
mander of the LRA armed group, was charged with various war crimes and 
crimes against humanity perpetrated in Uganda. The first arrest warrant of 
2005 did not contain charges of forced pregnancy. They were added only in 
2015 after Ongwen’s arrest and surrender to the ICC.181 In the 2021 judge-
ment, the Trial Chamber confirmed that Ongwen was guilty of three incidents 
of forced pregnancy as crimes against humanity and war crimes against two 
victims. Overall, he was found guilty of all counts of the charged GBC, in-
cluding forced marriage, torture, rape, enslavement, unlawful confinement, 
violation of human dignity and other crimes committed against seven women 
who were abducted and forcibly detained in his house. In addition, the ICC 
found that Ongwen was responsible for CRSV crimes against women and 
girls committed by the Sinia Brigade soldiers subordinate to him.182 

This case became an important milestone in the progressive development of 
ICL jurisprudence. The ICC’s interpretation of the crime of forced pregnancy, 
as mentioned before, introduced the notion of personal and reproductive au-
tonomy and put it into the centre of the crime’s definition. The judgement 
defined the objective and subjective elements of forced pregnancy and, even 
more importantly, determined its interrelationship with other GBC, such as 
rape. The Court defined reproductive autonomy as the principal protected 
value that distinguishes forced pregnancy from other related crimes.183  

It is also crucial that the Prosecution and the Trial Chamber sought to apply 
gender-sensitive approaches during the investigation, trial and analysis of the 
case. It included developing strategies to combat stigmatisation when report-
ing relevant crimes and conducting assessments of the safety and well-being 
of victims and witnesses. However, the Court failed to fully use the gender 
perspective during the proceedings. As a result, the gender stereotypes and 
gender hierarchy that motivated the commission of such crimes, as well as 
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their socio-economic impact on women and girls, have not received sufficient 
attention.184 Nevertheless, this case became one of the essential steps towards 
justice for reproductive crimes.  

Overall, this brief overview demonstrates that potential chances to charge and 
convict for reproductive violence crimes have been lost for various reasons, 
including failures of both the OTP and the Court. The following sections will 
discuss it in more detail, demonstrating both the negative and positive expe-
riences leading to the current state of the art at the ICC. 

4.3 Of the Prosecutor 

This section assesses where the OTP succeeded in prosecuting acts of repro-
ductive violence, where it failed, and what obstacles it faced. It analyses the 
charging strategies, namely whether to bring charges of reproductive crimes, 
under which provisions, and their outcomes. 

4.3.1 Charging Strategies at the Early Stages 

The importance of the charging strategies comes from the fact that despite 
giving no guarantee of further prosecution, charges are a prerequisite for the 
acts to be even considered by the Pre-Trial Chamber.185 

The Lubanga case was initiated by Prosecutor Moreno-Ocampo, who did not 
include charges of either sexual or reproductive violence despite the evidence 
of such conduct.186 This decision affected the public perception of the ICC, 
especially given that Lubanga was the first case to be heard before the Court. 
The OTP was highly criticised by international and national NGOs, who ad-
vocated the inclusion of sexual violence charges before the confirmation of 
the charges hearing. Reproductive violence, though, was not mentioned, yet 
again hidden behind the sexual.187 Only after the Pre-Trial Chamber con-
firmed the charges did the OTP submit evidence of sexual violence crimes 
committed against “child soldiers” by their commanders and sought to amend 
the charges.188 The active stance of the victims and their direct participation 
in the trial, including through requests to modify the legal characterisation of 
the facts, significantly influenced this decision.189 The OTP tried to argue that 
such conduct was within the scope of the existing charges of conscripting, 
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enlisting or using “child soldiers”. However, in the 2009 decision, the Ap-
peals Chamber, interpreting Regulation 55, stated that it “may not be used to 
exceed the facts and circumstances described in the charges or any amend-
ment thereto”.190 

In the 2011 closing briefing, the OTP made another attempt to introduce evi-
dence of sexual crimes that included pregnancies resulting from rape, the 
commanders’ control over access to abortions, and miscarriages resulting 
from poor living conditions.191 However, the reproductive aspect of the 
crimes was not addressed separately, and no explicit charges were formulated. 
In 2012, though, the Trial Chamber refused to decide on Lubanga’s account-
ability for sexual crimes, even though admitting that it would do so should 
the Prosecutor “have presented charges against these criminal conducts”.192 
It stated that the OTP not only failed to include the relevant charges at the 
appropriate procedural stages but that it also opposed when the victims’ rep-
resentatives intended to do so.193 Consequently, in 2015, the Appeals Cham-
ber decided that victims of sexual and gender-based crimes are not entitled to 
reparations.194 

According to Grey, numerous factors contributed to such an outcome, the first 
and foremost of which was the urge to start the first trial as soon as possible. 
Also, conducting an investigation in the war-torn Ituri region was highly chal-
lenging given the insufficient number of ICC investigators, the unstable se-
curity situation in the region, and the Prosecutor’s inconsistency with the pri-
mary objectives of the investigation for political reasons. Furthermore, an-
other time pressure appeared in 2006 when, eighteen months into the investi-
gation, the OTP received a notice that Lubanga was to be released from de-
tention in the DRC “within the next three to four weeks”. Like that, the Pros-
ecutor had only a couple of weeks for the arrest warrant to be issued and 
Lubanga to be transferred to The Hague.  

At the time, the Prosecution only had sufficient evidence to charge the war 
crimes of conscripting, enlisting and using “child soldiers”. Thus, at that 
stage, they decided not to press charges for GBC to ensure the conviction, 
even for the price of not prosecuting all the violations.195 Some investigators 
also stated that sexual violence crimes “were not specifically investigated” in 
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Uganda as such and were included in the relevant cases only under pressure 
from witnesses and victims.196 

The Mbarushimana case is interesting to look at as one of the first recogni-
tions of male experiences of GBV, even though it was not presented as such. 
The OTP pressed charges for the acts of mutilating men’s genitals called 
“gushahura” and rapes of male civilians. It also presented evidence of mis-
carriages caused by rape and cutting the pregnant women’s bellies open to 
kill the foetus. The Prosecutor stated that dismemberment of genitalia was 
one of the modus operandi employed by the FDLR.197  

These acts were charged as the war crime of mutilation under Article 
8(2)(c)(i)-2 or 8(2)(e)(xi)-l and, alternatively, as war crimes of cruel treatment 
and torture of “assault”, “aggravated rape” or “inhumane treatment”.198 In the 
confirmation of charges decision, the Pre-Trial Chamber confirmed the 
charges of the war crime of mutilation.199 However, it was not satisfied with 
the charges of cruel treatment and torture since the Prosecutor “failed to pro-
vide any evidence in support of the allegation that this particular conduct was 
perpetrated with the purpose of obtaining information or a confession, pun-
ishment, intimidation or coercion or for any reason based on discrimination 
of any kind, as required by Article 8(2)(c)(i)-4”.200  

This assessment is fair as the Prosecutor did not try to demonstrate that the 
acts concerned might have been directed against the victims due to their re-
productive capacity or their gender, fulfilling the alternative requirement of 
Article 8(2)(c)(i)-4 and the Elements of the Crimes. Furthermore, the Court 
criticised the vagueness of how the charges were formulated and terms used. 
For instance, the term “assault” was not defined and used to encompass vari-
ous violations of different kinds, including being forced to carry heavy loads 
of pillaged goods, rape and other forms of sexual violence, torture and muti-
lation. Consequently, the Pre-Trial Chamber was not able to determine how 
the Prosecutor “differentiates the legal characterisation of the acts detailed 
above, if at all”.201 The charging strategy in this case was neither carefully 
thought out nor elaborated enough, even though the Court accepted the 
charges for the war crime of mutilation.  

This case demonstrates the challenges of classifying GBV acts, including re-
productive violence, under such general provisions as torture or inhumane 
treatment. The OTP needs to build the charges on verified and trustworthy 
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testimonies and carefully tailor the obtained evidence to the strictly defined 
requirements of the Elements of Crimes. 

4.3.2 Charging Outcomes 

At the ICC, the Prosecutor must satisfy a standard of “reasonable grounds” to 
believe that the crime was committed to obtain an arrest warrant or summons 
to appear, a “substantial grounds” standard for the charges to be confirmed, 
and a “beyond reasonable doubt” standard for a conviction.202 It is natural for 
the number of decisions in favour to decrease from one trial stage to another 
as the threshold rises. However, Grey’s analysis demonstrates that from 2002 
to 2018, the decrease in confirmation of GBC has been extremely sharp: 
around 93 percent of confirmation decisions at the arrest warrant/summons to 
appear stage, 74 percent at the charges confirmation stage, and zero percent 
convictions at the end of the trial stage. For other crimes, to compare, the 
conviction rate was 47 percent.203 

Several factors contributed to such a situation. First is the evidence, which in 
certain cases was not reliable or credible enough. The OTP often relied on 
testimonies of non-direct witnesses who heard an incident had occurred. Nat-
urally, the Pre-Trial Chamber did not accept charges based on such evidence 
alone, as in the abovementioned Mbarushimana case.204 In other instances, it 
was the evidence on the mode of liability that the Chamber was not satisfied 
with, while the commission of the crimes was proven. Of course, the issue of 
showing that the accused is responsible for the crimes under Article 25 or 28 
of the Rome Statute is challenging not only for GBC. However, in some cases, 
it was easier to prove a mode of liability for other crimes than for GBV.205 

Another major reason for the charges of GBC, including reproductive vio-
lence, to be dismissed was not fulfilling the Elements of Crimes’ require-
ments. An example can be found in the Muthaura et al. case, where the OTP 
tried to charge genital mutilation and severance of men’s genitals as “other 
acts of sexual violence”. The Pre-Trial Chamber did not accept the charge 
because, in its view, the acts were not sexual in nature. Both the Prosecutor 
and the Pre-Trial Chamber received criticism for this case.206 The latter – for 
disregarding the drafting history of the Rome Statute, which, according to 
some commentators, indicates that the drafters intended this provision to 
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cover genital mutilation.207 The former – for not elaborating why the Court 
shall regard these acts as acts of sexual violence and just stating it as a fact.208  

Reacting to the criticism, the OTP elaborated the arguments for the confirma-
tion hearing, arguing that “[castrated] men […] were deprived of their man-
hood and debased in front of their families […] these weren’t just attacks on 
men’s sexual organs as such but were intended as attacks on men’s identities 
as men within their society and were designed to destroy their masculin-
ity”.209 Perfectly proving the gender-based nature of the acts and defining its 
real nature, the OTP, though, failed to realise that it was confirming the actual 
absence of the “sexual” element here. Taking place three years before the first 
policy on sexual and gender-based crimes, this case exemplary demonstrates 
the lack of understanding of the difference and the complex interconnection 
between gender-based and sexual violence and that not every gender-based 
crime has a sexual element in it.  

Even though the Pre-Trial Chamber declined to confirm the charges, during 
the trial stage, the Prosecutor asked the Trial Chamber to reconsider and clas-
sify the acts as “other forms of sexual violence”. The victims’ counsel also 
argued that the victims wanted the acts to be charged under this provision.210 
The main argument here was the need to look at the “complex power dynam-
ics at play”,211 cultural circumstances, and, most importantly, the impossibil-
ity of separating “the physical harm caused by the penile amputation from the 
harm caused to the victim’s sexuality”.212 Unfortunately, the charges were 
withdrawn before the Trial Chamber had a chance to address these argu-
ments.213 The intertwined nature of the harm caused by these acts, affecting 
both the victims’ sexual and reproductive health and life, is evident, undeni-
able and natural. Nevertheless, it seems apparent that the Court is not ready 
to stretch the provisions’ interpretation and risk the principle of legality, as 
will be discussed later.  

4.3.3 Internal Reforms  

None of the crimes charged during the early period were described by the 
OTP as “gender-based”, and the term was seldom used until the adoption of 
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the 2014 OTP’s Policy Paper on Sexual and Gender-Based Crimes. Grey 
rightfully calls it “myopic but not surprising”. Changing the established pat-
terns in ICL usually takes this: first build on the crimes already recognised, 
namely sexual violence, then explain that there is a gender component to sex-
ual violence which extends to both men and women and only then build the 
understanding that there are GBC without a sexual component.214 Such a 
strategy is too frustrating and unfair towards the victims, but it seems that it 
is precisely what has been happening at the ICC during the last decade. The 
term “gender-based violence” was gradually introduced into the OTP’s files 
and investigation strategies. The proportion of charges for GBV, even though 
mostly sexual, has been increasing. And finally, recently, it has become less 
rare to see non-sexual acts to be presented as GBV.  

There are several reasons for this change. First, the criticism for failing to 
include charges for gender-based and sexual violence crimes has been present 
since the charges in the Lubanga case and never ceased. Prosecutor Bensouda 
explicitly recognised that it was the reaction of civil society that instigated the 
inclusion of sexual and gendered crimes directly in the charges in the follow-
ing cases.215 More importantly, the OTP has never repeated the mistake of 
introducing new charges for GBV at the trial stage, presenting all the allega-
tions to the Pre-Trial Chamber. This timely charging became possible due to 
the updated investigation approaches. The aim was to never lose all the 
charges again, like in the Mbarushimana case.216 The “focused investiga-
tions” were changed to “in-depth, open-ended investigations”, which means 
first gathering all the possible evidence and then defining the boundaries of 
the case.217  

Furthermore, the investigation team leaders were obliged to either present a 
specific plan for investigating GBC when investigating the situation or spec-
ify in writing why such crimes are not incorporated into the investigation 
plan.218 Like this, GBC became an inherent part of the OTP’s workflow. An-
other critical step was formalising the evidence review process, which is foun-
dational for determining which charges can be sustained. According to one of 
the observers, it was precisely what made the charges against Ongwen and 
their acceptance by the Trail Chamber possible.219 
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Secondly, the OTP has significantly increased legal experience both naturally 
with the time of ICC’s operation and by engaging gender-oriented expertise 
from the outside. For instance, with the finalisation of the ICTY’s work, sev-
eral highly experienced prosecutors transferred to the ICC and brought exper-
tise in working with GBC. Moreover, the OTP started to appoint advisors on 
gender-based and sexual violence, prominent scholars and forerunners in the 
field. This enabled the OTP to develop new strategies and approaches, in-
creasing the quality of investigation and prosecution of such crimes.  

Finally, all the above steps led to institutionalising the political commitment 
to investigating and prosecuting GBC more proactively. Prosecutor Bensouda 
initiated the adoption of the 2014 Policy Paper on Sexual and Gender-Based 
Crimes, which was constantly reinforced in the OTP’s three-year strategic 
plans. Some significant changes have happened since then.220 

4.3.4 Creating a Precedent  

The Ongwen case was ground-breaking for many reasons, and the new ap-
proaches and strategies used by the OTP can be fairly called one of the foun-
dations of its success. Firstly, the new rules on evidence played a significant 
role in proving the charges. The OTP deserved credit for its proactive work 
with the witnesses, identifying them, leading them through examination-in-
chief, and corroborating the testimonies with the gathered material and DNA 
evidence subsequently used to prove the paternity of forcedly conceived chil-
dren. Another novelty was seeking permission to use the prior-recorded tes-
timonies to prove the charges at the trial. This helped two causes: firstly, it 
ensured that the testimony was available if the witness or victim was unable 
or unwilling to testify and that the human factor would not interfere; secondly, 
it introduced the survivor-centred approach and prevented re-traumatisation 
coming from the need to relive the traumatic experience over and over 
again.221 

Secondly, the OTP presented a progressive interpretation of Article 7(2)(f), 
eventually supported by the Court. During the pre-trial stage, there was a de-
bate whether the “special intent” element in the definition of forced preg-
nancy refers to the act of impregnation or the act of unlawful confinement. 
The OTP argued for the latter and charged Ongwen with committing the 
crime of forced pregnancy by unlawfully confining forcefully impregnated 
women for the purpose of committing “grave violations of international law”, 
namely forced marriage, rape, enslavement, sexual slavery and torture.222 
With this interpretation, the Prosecutor made a clear distinction between the 
acts of forced impregnation and forced pregnancy. The Court’s acceptance of 
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this logic finally resolved the debates around the two terms and established 
the actual content of the provision. Most importantly, such interpretation is 
based on the notion of reproductive autonomy, which demonstrates the high 
influence of the IHRL framework on the OTP’s work. 

Furthermore, in parallel with putting the experience of individual victims to 
the fore, the Prosecutor demonstrated that reproductive violence could be 
used for strategic purposes as a weapon of war, similar to CRSV.223 For in-
stance, at the confirmation of charges hearing, the OTP argued that the LRA 
abducted, raped and enslaved women and girls ”who would give birth to fu-
ture LRA fighters”,224 and in the pre-trial brief that “the LRA was implement-
ing a policy of abducting young girls for sex and procreation”.225 

In the Ongwen case, the OTP dispelled the myth about the impossibility of 
proving the crime of forced pregnancy. And it was the new approaches and 
strategies that made this possible. As a result, this case became a foundation 
for further development of the ICC’s jurisprudence on reproductive violence. 

Summarising, at the initial stages of the ICC’s work, the OTP’s approach to 
charging GBV crimes was inconsistent and more reactive towards outside 
pressure than a part of a policy or strategy.226 This is true even for sexual 
violence crimes, which have been more visible from the beginning and prom-
inent in the Rome Statute. Acts of reproductive violence, even though not less 
prevalent in the situations under investigation, were disregarded even more. 
However, in time, both the Prosecutor’s willingness to include charges of 
GBV, and reproductive violence in particular, and the ability to present suffi-
ciently strong evidence for these charges to be confirmed has gradually in-
creased. Its latest manifestation is the 2023 Policy on Gender-Based Crimes, 
which is discussed below. 

4.4 Of the Court 

This section assesses the approaches of the ICC judges to prosecuting acts of 
reproductive violence, the development of trial narratives, and the limitations 
in interpreting the Statute provisions. As with the Prosecutor, the Court has 
had a long way towards “gendering” the acts under consideration. In time, it 
started “situating” the crimes within the cultural, ideological, or political con-

                                                   
223 Grey (2017), at 926. 
224 Ongwen PTC Transcript (footnote 132 supra), paras, 20–21. 
225 Ongwen Prosecution’s Pre-Trial Brief (footnote 35 supra), para 48. 
226 Grey (2019), 252. 



57 

text of their commission, perceiving the understanding of gender and associ-
ated power relations as its integral part.227 The change can be seen both be-
tween the earlier and later cases, as well as between the earlier and later de-
cisions in the same case. 

4.4.1 Finding the Positive 

The first ICC’s case, Lubanga, is again illustrative. First of all, in the begin-
ning, even the term “gender-based violence” was absolutely absent from the 
decisions’ texts. But in the 2015 final judgement, the Appeal Chamber al-
ready explicitly calls the relevant acts by this name. Furthermore, even de-
spite the OTP’s failure to press charges of sexual and reproductive violence 
from the beginning and the Trial Chamber’s later denial to decide on 
Lubanga’s accountability for procedural reasons, the final judgement still rec-
ognises the experienced GBV. It contains witness statements and evidence of 
these crimes, including sexual slavery resulting in pregnancy, forced impreg-
nation, and denial of access to abortion. It also recognises the specific harm 
caused by unwanted pregnancies, including maternal or infant deaths, disease, 
HIV, psychological traumatisation and social stigmatisation.228 Even though 
this acknowledgement cannot amount to recognising the guilt and, thus, can-
not ensure reparations, the victims still found it meaningful because their sto-
ries have been heard.229 

Further, the Ongwen case demonstrates the changed approaches not only for 
the OTP but also for the judges. For instance, when assessing the evidence, 
the judges took into account the psychological and social factors that could 
interfere with the witnesses’ ability or willingness to give a detailed and en-
tirely consistent testimony of the violence they experienced. It was the case 
for victim P-227, who did not reveal the facts of GBV she experienced from 
Ongwen when interviewed by an NGO in 2010, shortly after leaving the LRA. 
However, she testified about it to the OTP in 2015, when she found it easier 
to talk about her experience for several reasons.230 With the rationale for the 
change in the victim’s statements and given the OTP’s strategic questioning, 
the Pre-Trial Chamber decided on the credibility of P-227 testimony. It was 
a big step forward towards making the recognition of statements of GBV vic-
tims in tune with the IHRL principles.231  

Another significant takeaway from the judges’ work in this case is the full 
recognition of women as rights bearers,232 namely the right to reproductive 
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autonomy and the right to marry and found a family.233 For the first time, an 
ICT recognised the right to reproductive autonomy as a separate value within 
ICL and the specific harm caused by its violation. It was yet another step 
towards greater harmonisation and unification of the IHRL, IHL, and ICL 
Triade. 

4.4.2 And Yet, Some Limitations 

The ICC’s judges may deserve the same criticism as the OTP. However, it 
may also be too ambitious to expect any broadening “interpretation” or judi-
cial activism in the field of criminal law. And rightfully so, given one of the 
ICL’s founding principles — the principle of legality — that leaves no place 
for interpretation in the sense we know it in the IHRL field. 

According to Articles 31 and 32 of the Vienna Convention on the Law of 
Treaties, the Rome Statute as an international convention must be interpreted 
“in good faith in accordance with the ordinary meaning to be given to the 
terms of the treaty in their context and in the light of its object and purpose”. 
To confirm or clarify the meaning coming from this interpretation, “supple-
mentary means of interpretation, including the preparatory work of the treaty 
and the circumstances of its conclusion” may be used.234 However, the Rome 
Statute is not a classical multilateral treaty, so there are various theories on 
how it should be construed. The issue is further exacerbated by the Statute 
itself not establishing the explicit rules of interpretation.  

Nevertheless, according to some scholars, Articles 21 and 22 suggest a pref-
erence for textual interpretation as opposed to expansive interpretation. With 
respect to the substantive legal provisions, Article 22(2) explicitly enshrines 
the principle of legality, nullum crimen sine lege, by requiring the definitions 
of crimes to be strictly construed and prohibiting extension by analogy. In 
case of ambiguity, the definition shall be interpreted in favour of the person 
being investigated, prosecuted or convicted. At the same time, Article 21(3) 
requires the Statute’s provisions to be interpreted and applied in conformity 
with IHRL provisions.235 According to Patricia Sellers, Gender Advisor to 
the ICC Prosecutor, it entails that the judges and the OTP “must share the 
responsibility to vigilantly gauge whether adverse gender discrimination re-
sults from the application or interpretation of substantive […] law”.236  

Hence, ambiguities in the provisions remain, and they must be resolved 
through judicial interpretation.237 This means that the judges must navigate 
the strict construction of the provisions required by Article 22(2) and ensure 
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their conformity with IHRL under Article 21(3), balancing the principle of 
legality with the teleological method of interpretation. 

As demonstrated earlier, in the early years of the Court, the judges were ex-
tremely cautious in their interpretations of GBC, and reproductive crimes 
have not been a priority at all. Cases such as Muthaura et al. and Mba-
rushimana clearly illustrate the Court’s adherence to the principle of legality 
and strict interpretation of the provisions. The situation has been gradually 
changing, though. Since 2014, all GBC charges have been confirmed. The 
latest decisions demonstrate the judges’ growing awareness of GBC and the 
specific harm caused to the victims. Further, Ongwen proves a greater will-
ingness to construe the provisions in line with the developing IHRL princi-
ples. For instance, recognising forced marriage as a separate form of inhu-
mane acts was a bold move. After all, as Chappell noted, “undermining gen-
der legacies is a long-term task”.238  

In theory, the judges could continue this policy for acts of reproductive vio-
lence, construing the definitions of general crimes as entailing them. How-
ever, how far can we expect them to go without being accused of engaging 
too much in inappropriate judicial activism? How far can they go without 
violating the principle of legality and, thus, the rights of the accused? Without 
explicit provisions, the balancing here requires a lot of effort and wisdom. 

4.5 A New Hope: The 2023 OTP Policy 

A new hope was born in 2023 – the OTP adopted a new Policy on Gender-
Based Crimes (“2023 Policy” or “Policy”) to substitute the 2014 Policy. One 
of the prominent experts in the field, Kim Thuy Seelinger, led the drafting 
process in extensive consultations with more than 186 experts from more than 
30 States and territories worldwide. The Policy was presented as a concrete 
expression of the OTP’s commitment to prioritise GBC and as an instrument 
providing clarity and direction for full consideration of such crimes through-
out all stages of the work.239 The intent was for the Policy to remain a “living 
document” that will continue to evolve and reflect the experiences in different 
regions. The intersectional approach is intended to help the OTP and the 
Court understand the full meaning of a perpetrators’ conduct and, thus, pre-
cisely characterise their acts.240  
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The 2023 Policy defines the principles underlying the OTP’s work on GBC, 
including “adopting an intersectional perspective, acknowledging and over-
coming myths, stereotypes and misconceptions, and taking a survivor-cen-
tred, trauma-informed approach” in all the Prosecutor’s work, as well as thor-
ough gender-competent investigation and intersectional analysis.241 The prin-
ciples and the approaches that the Policy provides for clearly reflect the schol-
arship views discussed above and incorporate the latest progressive develop-
ments in academia. Not surprisingly, as it is built on Grey’s theories, which 
were foundational for this field. 

4.5.1 Finally, the Definitions? 

The 2023 Policy provides the first clear definition of the term “gender-based 
violence” for the purposes of ICL. It is understood as “an umbrella term for 
any harmful act that is perpetrated based on socially ascribed differences 
based on gender, usually because of a person’s actual or perceived gender, 
sex, or sexual orientation” and includes sexual violence and reproductive vi-
olence.242 It is the first time that ICL formally recognised reproductive vio-
lence as a distinct category of harm and established a clear relationship be-
tween gender-based, sexual and reproductive violence. It also, importantly, 
highlights the connection with IHRL by recognising that GBV violates the 
fundamental rights to dignity and bodily integrity.243 

The 2023 Policy defines “sexual violence” as “a form of gender-based vio-
lence that involves the commission or attempted commission of sexual acts”. 
Deriving from The Hague Principles on Sexual Violence, the Policy states 
that an act can be “sexual” even without physical contact, such as psycholog-
ical violence arising from threats of physical actions, irrespective of whether 
sexual gratification was part of the intent or result. Acts of sexual violence 
can be committed by and against any person regardless of sex or gender, in-
cluding persons of the same sex.244  

However, both the scholarship and the Policy itself acknowledge that there is 
no consensus as to what should be considered “sexual”.245 According to Grey, 
ICL defines “what makes a sexual act violent (presence of force, threat, coer-
cion, etc.) but not what makes a violent act sexual”.246 The Policy, in turn, 
suggests that such a definition is rather unnecessary because establishing the 
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sexual nature of an act requires an intersectional approach. It means consid-
ering various factors such as age, gender, sex characteristics, culture, religion, 
historical precedents, ethnicity and indigenous status, and, probably most sig-
nificantly, the perception of the affected persons themselves.247 

The Policy also gives the first formal definition of reproductive violence for 
the purposes of ICL: “reproductive violence violates reproductive autonomy 
and/or it is directed at people on account of their actual or potential reproduc-
tive capacity, or perceptions thereof”.248 Basing the definition on scholarship 
developments, e.g. Grey’s works, the Policy incorporates the IHRL perspec-
tive. It highlights that reproductive violence violates “the right of individuals 
to exercise agency with respect to decisions about their fertility, or whether, 
when and with whom to reproduce” and can affect the individual’s actual 
ability to procreate. Furthermore, it recognises that these crimes can be di-
rected both against individuals as violations of their individual rights and 
against groups as measures intended to control or prevent reproduction in the 
group. The Policy also provides an illustrative list of acts of reproductive vi-
olence, including forced use of contraception, forced abortion, forced breast-
feeding, denial of essential reproductive healthcare or physical violence 
aimed at reproductive organs.249 

4.5.2 Principles of Prosecuting Reproductive Violence 

The 2023 Policy unites the sexual, reproductive and other GBV forms under 
the umbrella category of crimes – GBC – that includes all the relevant crimes 
under the Rome Statute.250 At the same time, the Policy recognises that actu-
ally all the crimes under the Rome Statute can involve forms of sexual, repro-
ductive or other GBV. It gives an absolutely new perspective to these forms 
of violence and is intended to open the way to their prosecution within the 
limitations of the Statute. 

The Policy also provides the principles of interpretation of the Statute’s pro-
visions. While highlighting the close interrelation between sexual and repro-
ductive violence crimes in terms of motivations, forms and impacts, it also 
indicates that the same act can violate different protected interests.251 Further, 
the Policy recognises that these types of violence are not coterminous and that 
one can occur without triggering the other. Thus, the in-depth intersectional 
analysis is critical for properly characterising the acts in each specific con-
text.252 Secondly, the Policy opts for the principle of interpretation in the light 
of the object and purpose of the Statute and in conformity with the IHRL 
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provisions, as required by Article 21(3). As any discrimination or bias shall 
be avoided, the OTP undertakes to recognise multiple forms of GBC as they 
relate to different crimes under the Statute and not look at victims and perpe-
trators through the gender-biased lens.253 

Through this interpretation approach, the OTP is intended to prosecute GBC, 
not being limited to the crimes expressly recognised by the Rome Statute. The 
Policy outlines that all crimes under the Statute may potentially involve gen-
dered forms in their commission and/or result in gender-specific harms. Nev-
ertheless, the limitations of fulfilling the legal elements of crimes cannot be 
disregarded since they have distinct underlying harms and protected val-
ues.254 It is essential for the matter that the 2023 Policy itself recognises the 
primary significance of defining the exact harm and protected value for each 
crime and the impossibility of their conflation. In a manner, it also confirms 
the necessity of fair labelling for reproductive crimes. 

Further, the 2023 Policy incorporates the scholarship’s views on which 
crimes could potentially include reproductive violence in their scope, as dis-
cussed above. These include the acts of genocide against members of a pro-
tected group, all underlying acts relevant to crimes against humanity and war 
crimes (e.g. such as reproductive violence during imprisonment or depriva-
tion of liberty; reproductive violence to create coercive circumstances; repro-
ductive violence as a form of torture or cruel treatment such as rape, electro-
cution of the genitals, or acts of violence targeting the womb of a pregnant 
woman; reproductive violence as other inhumane acts as an open provision 
that can be interpreted in accordance with relevant international conventions 
and treaties).255 It is also important that when the evidence meets the materi-
ally distinct elements of the different crimes, they can be charged cumula-
tively, and cumulative convictions can be rendered accordingly.256 

Overall, based on the most progressive academic developments in the field, 
the 2023 Policy seems to be the best attempt to include GBV in all aspects of 
the ICC’s work. It clearly aims to “gender” the crimes under the Rome Statute 
and “gender” all the stages of the OTP’s investigation work, which, in turn, 
significantly affects the trial stage. Without the OTP’s charges, based on solid 
evidence, no conviction for reproductive or any other GBV is simply possible. 
Thus, the new policy indeed brings new hope for those suffering from crimes 
that have been concealed and disregarded for too long.  

Nevertheless, the question of whether it would be enough to ensure justice for 
the victims persists. As the Policy itself recognises, the harms and protected 
values are different for different crimes, and these cannot be fungible. Then 
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how is it possible that reproductive violence, causing specific harm and vio-
lating a specific value, is not criminalised separately? Or would framing re-
productive violence acts as separate forms of existing crimes with open pro-
visions suffice so that judges are satisfied that the principles of legality and 
fair labelling are fulfilled? 
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5 Where Are We Heading to? 

5.1 Stretching the Law to Cover the Gap: Amazing 
in Theory… Enough in Practice? 

5.1.1 Significance of “Naming” 

The previous chapters demonstrate that reproductive violence is widespread. 
They also demonstrate that, in theory, it is possible to prosecute these acts 
even in the absence of explicit criminalisation of the majority of its forms. 
And the new 2023 OTP Policy indicates that the Prosecutor is determined to 
do so. Building on feminist legal scholarship, the OTP pursues a great aim of 
rectifying the Rome Statute’s limitations with respect to GBV. However, it 
logically leads to the main question asked by this research: are the open pro-
visions sufficient for this purpose, or is it necessary to pursue explicit crimi-
nalisation? This Chapter tries to answer this question. To this end, it discusses 
in detail the concepts raised in Chapter 1, namely the notions of unique harm 
and protected value, and the significance of explicit criminalisation. 

Cook and Cusack said that “the ability to eliminate wrong is contingent on its 
first being ‘named’”. It means that “a particular experience has been identified 
and publicly acknowledged as a wrong in need of legal […] forms of redress 
and subsequent prevention.”257 It is “naming” that allows us to reveal the hid-
den harm and, as a result, recognise it as a violation of a right or interest. Law 
has an essential role in “naming”, or fair labelling, because it recognises an 
experience as a harm that requires legal redress.258 This view was supported 
by the ICC Trial Chamber in the Ongwen case, where it acknowledged the 
importance of the fair labelling principle: “The proper characterisation of the 
evil committed, that is to say, calling the crime by its true name, is part of the 
justice sought by the victims”.259 This highlights the necessity of explicit 
criminalisation. 

If we look at the sexual violence crimes, they were not prosecuted by the ICTs 
until explicit criminalisation in the charters. For instance, during the Nurem-
berg Trial and the Tokyo Trial, even though prosecution was theoretically 
possible under the “other inhumane acts” provision, sexual violence crimes 
were widely disregarded. The situation was different, though, for the ad hoc 
tribunals when the specific provisions were enshrined in the charters. It was 
one of the reasons why women’s rights defenders advocated for the express 
criminalisation of acts related to GBV during the Rome Statute negotiations. 
They believed it to be the only way to ensure that these acts are “always on 
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the checklist” and “understood as crimes in themselves”.260 Reproductive vi-
olence crimes require the same attention. They have only recently been added 
to “the checklist”, and even the 2023 Policy does not fully ensure their per-
ception as “crimes in themselves”.  

Altunjan argues that, for example, without explicit criminalisation, it is un-
likely that forced pregnancy would have been prosecuted. She alleges that 
with GBC being difficult to prosecute, the OTP would prefer to allocate re-
sources differently if it was not for a separate crime in the Statute. For in-
stance, despite evidence of forced pregnancy crimes in Bosnia, the ICTY dis-
regarded the reproductive nature of the violence, addressing only sexualised 
aspects.261 The Lubanga case is another example of the same disregard.  

Another example of avoiding the “gender” labelling of crimes is the crime 
against humanity of persecution. ICC prosecuted acts of sexual violence un-
der this provision as often as under the crime against humanity of rape. How-
ever, the grounds for the persecution have rarely been identified as “gender-
based”. Only in two cases did the OTP try to do so: in the Mbarushimana, 
where they later changed to “political”, and in the Al Hassan, where one 
charge was brought on “religious” grounds and another on “gender” grounds. 
However, neither of them has reached the confirmation stage. It can be ex-
plained by the fact that, with gender-based persecution often being a part of a 
broader campaign of persecution, the gender aspect may be overshadowed by 
the “main” ground (e.g. ethnic or political) to simplify the case.262 A second 
reason may lay in the fact that the term “gender” is relatively new for ICL. 
The definition of gender in the Rome Statute is deliberately vague and may 
cause debates about its interpretation among the judges. Therefore, again, to 
simplify the argument and ensure the conviction, the OTP may strategically 
choose charging under better-established grounds.263 

The same may be the case with reproductive violence crimes. When assessing 
the evidence, the OTP may not always consider this aspect of conduct, espe-
cially given the possible connection between sexual and reproductive vio-
lence. As a result, the charges for sexual violence or other types of inhumane 
treatment can be given preference or just overshadow the reproductive vio-
lence completely. As Fiona Mackay put it, “new institutions are inevitably 
informed by ‘legacies of the past’”, which includes material legacies, existing 
patterns, as well as “frames of mind” and “habits of the heart”.264 From this 
perspective, it is relevant that reproductive crimes have not been in the spec-
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trum of ICL’s focus. In contrast, sexual violence has received significant at-
tention since the ad hoc tribunals. These cognitive patterns are likely to con-
tinue affecting ICL, including the ICC, in the sense that the prosecution may 
opt for a more secure path of CRSV charges. Or reproductive violence 
charges may not come to mind at all.265 

At the same time, in the Ongwen case, we can find an example of the contrary. 
The Trial Chamber confirmed the charges for forced marriage as a distinct 
form of an inhumane act, even though this crime was not explicitly criminal-
ised in the Statute and some elements coincided with elements of other 
crimes. As explained earlier, the main argumentation was based on the dis-
tinct, unique harm that forced marriage causes to the victims.266 Reproductive 
violence, in the same manner, causes unique harm to the victims and violates 
distinctive values that shall be protected by the law. However, such an ap-
proach, when the prosecution of reproductive violence entirely depends on 
the willingness and finesse of the OTP, does not seem to be sustainable or 
sufficient. Furthermore, it does not reflect the seriousness and the unique na-
ture of reproductive violence crimes. 

5.1.2 The Unique Harm 

Agreeing with Altunjan, listing specific acts as crimes explicitly recognises 
the unique harm entailed in them. It is the expressive function of ICL and is 
relevant for the precise qualification of offences that ensures the fulfilment of 
the principles of fair labelling and legality.267 The acts enshrined in the Rome 
Statute are recognised by the international community as grave crimes that 
“threaten the peace, security and well-being of the world.”268 The precise 
qualification of offence and the legal basis for the prosecution of specific con-
duct not just appropriately assess the perpetrator’s conduct. It also acknowl-
edges the unique harm caused to the victim. Historically, the notion of harm 
was related to the harm “to all mankind”, meaning experiences of men as 
“universal” experiences. In contrast, the harms experienced mostly by women 
were disregarded. Social practices and cultural norms significantly affected 
the on-the-face neutral principle that “some acts are so evil that they must be 
punished”.269  

Of course, GBV is experienced by all genders, even though mainly directed 
against women. However, the causes for this violence, that both men and 
women suffer, result from the same patriarchal structures as the denial of its 
explicit recognition. It leads to the conclusion that the absence of explicit 
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recognition of the harm caused by reproductive violence is not adequate, tol-
erable, or acceptable. There is no question that these crimes are “so evil that 
they must be punished”. 

The main idea underlying the necessity of explicit criminalisation of repro-
ductive violence is that its victims suffer unique harm, which is not ade-
quately reflected if prosecuted under general provisions such as inhumane 
acts or sexual violence crimes. As mentioned at the beginning of this paper, 
the core violation caused by reproductive violence lies in the denial of choice 
over one’s reproductive autonomy. For instance, in the case of forced impreg-
nation, it would be a denial to choose whether to become pregnant. In the case 
of forced pregnancy, it would be a denial to choose whether to stay pregnant. 
In the case of forced sterilisation, it would be a denial of a choice whether to 
terminate the ability to procreate and so on. Essentially, all the forms of re-
productive violence crimes cause similar unique harm, which is a denial of 
reproductive autonomy.270 

By subjecting a person to reproductive violence, the perpetrator imposes var-
ious physical, psychological and social consequences upon such person. This 
includes health risks related to medical invasion or interference with repro-
ductive health or state, potentially long-term psychological trauma, and po-
tential stigmatisation or ostracisation from the community leading to the de-
terioration of social and economic life. The combination of the consequences 
of reproductive violence differentiates these crimes from other offences. As 
mentioned above, while acts of sexual violence that violate the victim’s sex-
ual autonomy can also cause the abovementioned severe effects on the victim, 
they do not automatically entail consequences related to reproductive health, 
if at all.271  

Thus, the harm resulting from reproductive crimes is unique and distinct and 
not reflected in the provisions on general offences, whether sexual or not.272 
Agreeing with Altunjan, in the absence of explicit criminalisation of repro-
ductive violence crimes, consequences of such violence are treated as mere 
by-products of sexual violence or other types of crimes but not as deserving 
to be recognised as severe violations on their own.273 

5.1.3 The Protected Value 

Lately, there has been an emerging trend in ICL “towards identifying and 
surfacing the individual values or rights underlying international crimes”. 
Traditionally, more general “values” such as life, physical integrity or dignity 
of a person have been seen as underlying international crimes. There has been 
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little consistency in defining whether the necessity for criminalisation is de-
termined by a corresponding legal right or some general “values” or “inter-
ests”. However, recently, ICL has taken a path towards a change in under-
standing the relationship between IHRL and ICL and the tendency toward 
their greater unification. The evolution of interpretation and understanding 
can be demonstrated by the example of the crime of rape. The underlying 
value requiring protection and, thus, criminalisation of this conduct changed 
from the honour of the victim, their family or community to the victim’s bod-
ily integrity to, finally, an individual’s sexual autonomy. Following this pat-
tern, in the Ongwen case, the OTP and the Pre-Trial and Trial Chambers rec-
ognised the right to personal and reproductive autonomy to be the underlying 
value defining the criminalisation of forced pregnancy.274 

These examples demonstrate the shift in the perception of the normative basis 
for GBC at the ICC. It also implies the revision of the message conveyed by 
prosecuting specific acts before an ICT. International criminal law and trial 
have an expressive function in the sense that they communicate the message 
of universal condemnation of a specific right’s violation, both in general and 
concerning a specific victim. Therefore, separate criminalisation of an act en-
sures both the identification of an underlying protected value and the 
acknowledgement of a unique harm. In the case of reproductive rights, the 
ICC’s explicit acknowledgement of reproductive autonomy as an underlying 
value can still be seen as progressive, though, given the controversies with 
respect to reproductive rights in IHRL. Even in the literature, reproductive 
autonomy was rarely mentioned as the underlying value except for a few au-
thors.275 While the protection of sexual autonomy has never faced any objec-
tions from the states, the protection of reproductive autonomy, especially for 
women, unfortunately, remains a disputed issue. The ICC here has a role to 
play in changing the situation. 

5.1.4 Practical Implications 

As demonstrated above, prosecution of reproductive violence under a general 
provision or a combination of several provisions does not reflect the unique 
harm and the protected value inherent in it. Without explicitly acknowledging 
the reproductive nature of a wrongful act, the law conceals the essence of this 
conduct. It can be argued that, similarly to forced marriage, the unique aspects 
can be recognised even when prosecuted under the umbrella of open provi-
sions, such as the crime against humanity of inhumane act or war crime of 
inhumane treatment. Like this, it would not be necessary to enshrine separate 
crimes. However, despite recognising the groundbreaking nature of prosecut-
ing forced marriage in the Ongwen case, there was critique that classifying 
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forced marriage as an inhumane act somewhat conceals the seriousness of 
violations it encompasses.276 

Overall, prosecuting under general provisions, including those related to sex-
ual violence, is not sustainable for several reasons. First, catch-all provisions 
do not have an established list of acts that can be prosecuted under their scope. 
This can lead to the defence arguing the violation of the legality principle. In 
short, when the OTP wants to use the existing provisions to address harms 
not explicitly addressed in the Statute, they need to convince the Court that 
the harm concerned is similar in nature and scale to the harm underlying the 
existing crime. To this end, the Prosecution may argue that the wrongful con-
duct violated the same values or rights as protected by the established crimes. 
However, as demonstrated in Chapter 4, the Court is fairly strict with the in-
terpretation of the crimes. It is reluctant to recognise that, for instance, sexual 
violence-related harm and reproductive violence-related harm are similar 
enough to satisfy the legality principle. This is understandable since another 
stance would risk the ICC drifting too far away from the system of strict pro-
tection of the defendant’s rights.277 On the other hand, it can also lead to the 
OTP’s bringing the charges only in individual cases but not systematically. 
Thus, it does not seem adequate to leave the possibility of prosecuting repro-
ductive violence to so many changing variables. 

Second, the symbolic meaning of a particular conduct being separately crim-
inalised or being brought up occasionally is vitally different. This is especially 
true for the Rome Statute, which is considered the most developed ICL treaty 
and serves as a model for other ICT statutes and domestic criminal legislation. 
The question of when a particular conduct requires criminal punishment is 
essential and complex, but given the limitations of this paper, only the theo-
ries most related to the argument will be mentioned. According to the expres-
sivist theory, the “law provides information; information changes beliefs; new 
beliefs change behaviour.” It means that the laws reflect the beliefs and values 
of those who create them. It also means that the law can reduce undesirable 
behaviours by changing the attitudes that support those behaviours.278 Thus, 
ICL shall send direct signals about the immorality of specific behaviours by 
directly addressing the harms that may have been hidden for a long time. Di-
rect criminalisation of reproductive violence crimes will make more visible 
the harm that primarily affects women and has received too little attention as 
such, irrespective of the victim’s gender.  

The Rational choice model can also be of use here. According to it, when 
deciding on whether to comply with the law, individuals make decisions 
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based on the probability of facing the consequences.279 For too long, the like-
lihood of facing legal consequences for committing GBC has been too low. 
Thus, direct criminalisation will enhance the visibility of these crimes and the 
probability of punishment. This will lead to individuals’ including this in their 
decision-making calculations.280 Lastly, separate criminalisation would com-
ply with the fair-labelling principle, ensuring that the “label” attached to the 
criminal behaviour accurately reflects the underlying harm and the wrongful 
conduct. 

Furthermore, explicit criminalisation has far more than just a symbolic sig-
nificance – it allows the persons who suffered from the violent conduct to 
exercise their rights for participation and reparations. Article 68(3) of the 
Rome Statute entitles victims to present their “views and concerns” where 
their personal interests are affected and obliges the Court to consider them.281 
Rule 85(a) of the ICC Rules of Procedure and Evidence defines victims as 
“persons who have suffered harm as a result of the commission of any crime 
within the jurisdiction of the Court”.282 Thus, to exercise the right to partici-
pation, the harm caused to the victim must fall under the scope of the Rome 
Statute. Given the patterns discussed in the section above, specific crime pro-
visions, as opposed to more general provisions, ensure that the specific un-
derlying conduct and the harm it causes are recognised as encompassed by 
the Statute and are the focus of a trial.283  

Explicit criminalisation also has profound implications for the reparations is-
sues. First, it ensures that the people affected are among the beneficiaries. 
Second, it ensures that the forms of reparations are adequate to redress the 
unique harm caused to a person.284 It is argued that ICL, as an instrument of 
justice, plays an essential role in post-conflict recovery. This, again, high-
lights the need to recognise all the experiences and harms caused to the GBV 
victims.285 

Thus, explicit criminalisation of reproductive violence is needed to ensure 
that such acts are undoubtedly understood as criminal conduct deserving of 
prosecution and accountability. 

5.2 Amend the Statute as a Solution 

Reproductive violence crimes, as demonstrated, are sufficiently different 
from other crimes enshrined in the Rome Statute. Their separate existence is 
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justified and supported by the IHRL provisions and by the ICC itself. The 
unique harm and the underlying value of the majority of reproductive vio-
lence forms (except for forced pregnancy and forced sterilisation) are not di-
rectly addressed by the Statute. Therefore, to increase accountability for spe-
cific harms, it is desirable to explicitly acknowledge them through the recog-
nition as separate crimes.  

In order for the new 2023 GBC Policy to fully achieve its goal – surface the 
gender-based dimension of international crimes, including the reproductive 
dimension – the provisions of the Rome Statute should be expanded to include 
other forms of reproductive violence. Altunjan seems to provide the most rea-
sonable suggestion as to such expansion: amend Articles 7(1)(g), 
8(2)(b)(xxii), and 8(2)(e)(vi) by adding the crime of forced abortion to the list 
of crimes and refer to “any other form of sexual and reproductive violence of 
comparable gravity”. Altunjan rejects the idea of adding the crime of forced 
contraception, though.286 However, it seems reasonable to explicitly mention 
this form of reproductive violence as well, given its historically widespread 
use against women. Overall, such amendments to the Rome Statute would 
allow to “surface” reproductive violence and enhance the prosecution of and 
reparations for such crimes. 

Given the drafting history of the crime of forced pregnancy, the fear of states 
that such amendments could be used to further any agenda related to repro-
ductive rights at the national level must be recognised and taken into account. 
It took adding a somewhat obvious safeguard for the definition of forced preg-
nancy to be adopted: “This definition shall not in any way be interpreted as 
affecting national laws relating to pregnancy”.287 In the amici curiae brief 
submitted by Dr R. Grey, Global Justice Center, Women’s Initiatives for Gen-
der Justice, and Amnesty International for the Ongwen case, it is argued that 
this sentence “is merely stating the obvious: the ICC has no authority to di-
rectly amend, nullify or void national legislation”.288 This position was con-
firmed by the Trial Chamber in the final judgement. It recognised that the 
sentence does not add any new element to the crime; it just “allays the concern 
that criminalising forced pregnancy may be seen as legalising abortion”.289  

However, to assure the states that the issues of reproductive violence crimes 
and of reproductive rights at the domestic level are kept separate, it seems 
reasonable to add a similar sentence to Article 7(2). Retaining this safeguard 
in the provision on reproductive violence will demonstrate acceptance of the 
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status quo that different national jurisdictions have different national legisla-
tion regarding pregnancy and abortions. Such an approach will allow to mit-
igate the reluctance of some states to recognise reproductive violence as a 
separate international crime.290 It appears that such amendments to the Rome 
Statute would give way for new hope and allow the OTP to fulfil the newly 
formulated aim of “surfacing” reproductive violence as a form of gender-
based violence. 
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6 Conclusion 
As Keenan put it, “[t]he law has always struggled to keep up with events. 
Legal institutions—both juridical entities and the rules they apply—are inher-
ently conservative; they move slowly, relying on precedent, and change in-
crementally.”291 However, the ICL, IHL, and IHRL triad have to evolve rap-
idly in response to the atrocities they are supposed to address. Often, these 
changes take place under the strong and demanding pressure of survivors, 
human rights defenders, and academics. It was the case for genocide, and it 
was the case for CRSV in all its forms. The legal foundations for the crimi-
nalisation of the underlying wrongful conduct had existed for a long time; it 
took horrific instances to catalyse and galvanise the final prosecution of the 
crimes.  

Now, the time has come to “surface” conflict-related reproductive violence, 
of which the new 2023 OTP’s GBC Policy is evidence. As discussed in Chap-
ter 2, reproductive violence has been present during wars and other atrocities 
throughout history. It was used as an instrument for exercising control over 
both individuals and groups. However, charges for these crimes at ICTs have 
been an exception, including the ICC, until the recent Ongwen case. The ab-
sence of reproductive violence crimes in the focus of ICL was not due to the 
impossibility of prosecution. As Chapter 3 demonstrates, there are some ways 
to bring the charges under the Rome Statute. However, in the same manner, 
as with CRSV crimes until their explicit criminalisation, the absence of direct 
criminalisation of reproductive violence just leaves it out of sight. 

To rectify the situation, in 2023, the OTP adopted a new progressive Policy 
on GBC and a new hope was born. However, as Chapters 4 and 5 demon-
strated, the potential problems of prosecuting reproductive violence without 
direct criminalisation of all of its forms pose a lot of challenges and risks. 
Furthermore, it does not fully acknowledge the unique and specific harm re-
lated to reproduction suffered by the victims of such wrongful conduct. Cur-
rently, the Rome Statute does not distinguish between different forms of GBV 
and refers only to sexual violence, categorising forced pregnancy and forced 
sterilisation as sexual violence as well. However, the nature of the crimes is 
different; sexual or sexualised crimes are the crimes of conduct, while repro-
ductive crimes are the crimes of result. The interests these crimes violate are 
different (sexual autonomy for sexual violence and reproductive autonomy 
for reproductive violence), and the redress their consequences may require is 
also different.  

Hence, Chapter 5 suggests that it is imperative for the future development of 
ICL and for granting justice to the victims to ensure explicit criminalisation 
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of all forms of reproductive violence. Guided by the understanding of under-
lying values and protected interests of GBC, amending the Rome Statute 
would be an essential step towards breaking the silence on acts of reproduc-
tive violence and the experiences and needs of the victims. 
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