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Abstract

The expansion of the European Union’s (EU) regulatory sphere creates conflicts of sovereignty be-
tween the EU and its member states, and third countries that lack a possibility to participate in the
making of those laws and policies. The conflict is epitomised in the concept of the Union’s
decision-making autonomy. Albeit stringently applied, the concept is ambiguous and undefined.
This article endeavours to unfold its meaning, use and significance and examine whether its rigid
nature is justified in light of the Union’s aims to expand its regulatory sphere. The article argues
that the ultimate rationale of decision-making autonomy is to ensure the effectiveness of the EU
legal order and to compensate for the member states’ loss of sovereignty, investment and risk-
taking. Insofar as non-member states do not demonstrate similar commitment to the EU, exclusion
from decision-making is justified to retain the privilege and attractiveness of membership.

Keywords: Brexit; decision-making autonomy; European Economic Area; mutual trust; sovereignty

Introduction

A number of third countries, such as associated and candidate countries, are integrated in
the European Union’s (EU) legal and political sphere by international arrangements in ex-
change for adopting the Union’s acquis. This practice raises important questions as to the
extent of the third countries’ exclusion from influencing the substantive content of the
EU’s policies that become part of the acquis and therefore binding upon them (Lavenex
and Oberg 2023). In the name of the EU’s decision-making autonomy, non-member states
are excluded from participating in EU institutions and decision-making procedures. The
term was coined by Willy De Clercq, the European Commissioner for External Relations
and Trade in a speech given at the 1987 European Communities — European Free Trade
Association (EFTA) Ministerial Meeting in Interlaken (De Clercq 1987).
Decision-making autonomy relates to the inherent tension in the Union’s ambition to ex-
port its acquis to third countries whilst retaining strict member state authority over the
content of the acquis. Similarly to the other key safeguarding concept, the autonomy of
the EU legal order, decision-making autonomy sets effective limits to the Union’s norms
export by upholding the ‘strict division between member and non-member states’, which
may have been bridged in policy-integration terms (Schimmelfennig and Winzen 2020,
p. 8).

The fundamental conflict between the Union’s ambition to export its acquis whilst pre-
serving its decision-making autonomy is embedded in the need to safeguard the sover-
eignties of the EU member states as well as of the third countries concerned. When
adopting EU acquis under international agreements, third countries conform to their do-
mestic constitutional law, which protects the autonomy of their legal orders. In the case
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The EU’s decision-making autonomy 1623

of the EU acquis, however, the norms transfer is often quasi-automatic. This leads to a
situation where, in theory, the third countries can reject an update to the acquis but, in
practice, the cost of so doing is too high. This results in a degree of loss of effective sov-
ereignty relating to the exercise of power (Eliassen and Sitter 2003, p. 136; Graver 2002).
To address the sovereignty concerns of third countries adopting EU norms — and specif-
ically their ability to influence the making of norms by which they will later be bound —
the Union’s law-making procedures allow for a certain degree of third country participa-
tion albeit not in formal decision-making.

Whereas generally accepted (Bekkedal 2019; Wessel 2019), the Union’s
decision-making autonomy hitherto lacks detailed scrutiny as a legal concept in both doc-
trine and case law of the Court of Justice of the EU (CJEU). This article seeks to inves-
tigate the essence of this under-researched notion and evaluate its justification from the
perspective of the Union’s norms export to associated third countries, with a particular fo-
cus on the European Economic Area (EEA) EFTA states and Brexit. The article proceeds
from an understanding of decision-making autonomy as a concept protecting the authority
of the member states to safeguard the integrity of the EU’s trust-based political commu-
nity by excluding the formal influence of third countries thereupon. It argues that the
aim of the Union’s decision-making autonomy fulfils a compelling purpose of preserving
the exclusivity of membership to safeguard the member states’ investment and risk-taking
in the common project.

The following section explains how the EU’s normative influence is capped by the
best-known limiting concept — the autonomy of the EU legal order — and presents a doc-
trinal view of decision-making autonomy as it flows from a supranationalist conception of
integration. Section II presents and examines effectiveness and reciprocity as the key jus-
tifications for decision-making autonomy. Section III subsequently discusses sovereignty
and mutual trust as further, cumulative rationales of a ‘softer’, more flexible character of
the notion. Section [V provides a critical analysis of whether the concept as currently
perceived and applied is the most appropriate from a norm-exporting perspective, and
the final section summarises the key findings.

I. Decision-Making Autonomy Versus Autonomy of the EU Legal Order: The
Essence

The concept of the autonomy of the EU legal order is well established in EU constitu-
tional law. Its essence lies in the self-referential character of the legal order. As an auton-
omous legal order, the EU is able to create, validate, apply and interpret legal rules on the
basis of tools found within the legal order itself without constant validation by another le-
gal order (Barents 2004, p. 172) or a higher authority (Bellamy 2017, p. 191;
Fassbender 2003, p. 116). Autonomy originates from the concept of sovereignty and, es-
pecially, the division of sovereign powers between the Union and its member states
(Pescatore 1974, p. 30). In Case 6/64 Costa v ENEL,' the CJEU contended that member-
ship in the Union entails a partial loss of national sovereignty. The ruling established the
principle of primacy of EU law over conflicting national laws justified by a limitation of
sovereignty stemming from a transfer of real powers from the member states to the

'Case 6/64 Costa v. ENEL EU:C:1964:66.
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1624 Marja-Liisa Oberg

Community. The member states’ loss of sovereignty is compensated by institutional and
procedural safeguards regarding decisions taken by the Union, including participation in
the Union’s decision-making procedures (Weiler 1991).

The autonomy of the EU legal order acts as a protective shield against outside influ-
ence, transferred from the outer perimeter of the member states’ legal orders to surround
that of the Union. The concept has two main strands of application: the relationship be-
tween EU and international law, and the relationship between the Union and the member
states (Odermatt 2018). The shield protects the Union from the influence of unilateral or
even collective action by the member states and non-member states alike. The ultimate
purpose of the concept of autonomy is to secure the unity and the effectiveness of the
EU legal order (Oberg 2020a). Yet, the CJEU’s application of the principle of autonomy
has been subject to much criticism insofar as it sets substantive limits on the Union’s pos-
sibilities to engage in deep forms of co-operation with third countries and international
organisations (de Witte 2014; Spaventa 2015). Several of the CJEU’s opinions concern-
ing the principle of autonomy® have concerned agreements that envisage deep
co-operation with third countries on the basis of EU acquis. Characteristically, in order
to achieve the aims of norms export such as homogeneity,’ the agreements must provide
supporting institutional structures to enable a swift and precise transferral of new acquis
from the EU to the third country contracting parties (Oberg 2020b). Suitable institutional
arrangements, however, often give rise to conflicts with the principle of autonomy. A rigid
application of the principle has adverse effects on EU’s external action more generally,
such as in the spheres of investment arbitration (Nagy 2018; Restrepo Amariles
et al. 2020), dialogue with international courts (Eeckhout 2015) and the promotion of fun-
damental freedoms (Spaventa 2015).

In contrast to the autonomy of the EU legal order, neither the substantive content, the
rationale nor the limits of the Union’s decision-making autonomy in the context of third
country participation have (yet) been examined by the CJEU. In Opinion 1/91 (para. 1),
the CJEU specifically noted that the Opinion does not consider other provisions of the
agreement, ‘in particular those dealing with the decision-making process [...]". CJEU
guidance is, thus, lacking in terms of the compatibility with the Treaty framework of con-
crete proposals for third country participation in the Union’s formal decision-making pro-
cedures such as, for example, the EEA EFTA states’ participation in the decision-shaping
processes including their enhanced participation in the Schengen Mixed Committee
(Gstohl and Frommelt 2023), as well as the more indirect means of participation via bind-
ing decisions of international organisations or treaty bodies such as the EU-Turkey Asso-
ciation Council (Miiftiiller-Bac 2023) [Correction added on 16 October 2023, after first
online publication: Minor corrections in the preceding sentence have been amended in
this version.].

The lack of judicial interpretation of decision-making autonomy can owe to the fact that
potential encroachments thereupon are less apparent than violations of the autonomy of the
legal order and belong to the political rather than the judicial realm. The political will to up-
hold decision-making autonomy in the negotiations of international agreements is firm,

2Opinion 1/91 EEA 1 EU:C:1991:490, Opinion 1/92 EEA Il EU:C:1992:189, Opinion 1/00 ECAA4 EU:C:2002:231.
*For example, Article 1(1) EEA Agreement.
4Opinion 1/91 EEA I EU:C:1991:490.
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meaning that solutions that would encroach upon the Union’s decision-making autonomy
do not reach the draft texts of the agreements. Instead, references to decision-making auton-
omy appear in political documents outlining the broad political framework of the Union’s
relationships with certain third countries such as the EU — EEA EFTA states in De Clercq’s
speech, and the United Kingdom (UK) in the 2019 Political Declaration accompanying the
Withdrawal Agreement (Official Journal of the EU 2020).

Decision-making autonomy can be understood as a means of safeguarding the exclu-
sive authority of the member states that have transferred part of their sovereignty to the
EU to decide on the limits of the transferral and, thereby, the integrity of the political com-
munity. Decision-making autonomy applies to decisions on the substantive content of EU
legislation as well as the choice of whether or not to legislate in a given area and is, in
turn, coupled with the frameworks of sovereignty and mutual trust. The substantive con-
nection between the autonomy of the EU legal order and the Union’s decision-making au-
tonomy is ambiguous and pertains to the prominent requirement in the autonomy case
law, which demands that the ‘essential character’ of the powers and the institutions of
the EU remain unaffected (Opinion 2/13 ECHR II, para. 183).” Some of the issues
pertaining to the essential character of the EU’s powers and institutions, such as the re-
quirement to preserve the relationship between the member states as envisaged in the
Treaties including ‘mutual trust’, and preserving the nature of the powers of the EU and
of its institutions as conceived in the Treaties (Oberg 2020a, p. 718) have relevance also
for the Union’s decision-making autonomy.

The lack of CJEU guidance notwithstanding, the essential character of the EU’s institu-
tions can inform the essence, operation and limits of the concept of decision-making
autonomy. These essential characteristics could potentially include Article 16 of the Treaty
on European Union (TEU), which is the key provision unfolding the essence of
decision-making autonomy. Article 16 TEU limits the composition of the Council, the
Union’s main decision-making body, to representatives of the member states only. The
same applies to rules on the composition and procedures of other Union institutions in-
cluded in the making of EU law and policy such as agencies (Lavenex 2015; Lavenex
and Lutz 2023; Oberg 2019). Third countries’ participation in the Union’s formal
decision-making structures is essentially confined to the fringes of policy-making. With
specific reference to the ‘Council’s decision-making autonomy’, the Council’s Rules of
Procedure (CRP) preclude the attendance at Council’s meetings of third country nationals
either in their own right or as members of a member state delegation (Council of the
European Union 2016, pp. 16—17), informal Council meetings notwithstanding
(Jonsdottir 2023). Distinctly from “participation’, representatives of third countries or inter-
national organisations may occasionally ‘be present’ at certain Council meetings or meet-
ings of Council preparatory bodies when invited as observers and concerning specific
agenda items (Council of the European Union 2016, p. 39). As observers, third country
representatives may, upon invitation by the Council Presidency, state their views or inform
the Council about a matter at issue without participating in discussions or deliberations
(Council of the European Union 2016, p. 39). Similar rules apply to the Council’s prepara-
tory bodies whose meetings must be organised in a manner that preserves the Council’s
decision-making autonomy (Council of the European Union 2016, p. 39; Gstohl and

5Opinion 2/13 ECHR 1l EU:C:2014:2454.
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Frommelt 2023). Nevertheless, third countries have been able to participate in certain com-
mittees and in Working Parties, except for Coreper (Wessel 2019, p. 434).

In the European Council, third country participation is firmly restricted (Article 15(2)
TEU) including in meetings in the margins. Third country representatives can be included
in ‘exceptional circumstances only’ with the prior agreement of the European Council act-
ing unanimously (Article 4(2) CRP). Whereas the European Council is not included in the
legislative procedures, the very limited participation possibilities of third countries ex-
clude them from exerting influence on the Union’s policies ‘on the spot’.

In sum, decision-making autonomy creates a ‘legal fortress Europe’ with a
near-Teflon coating both outwards towards third countries and inwards towards the
member states. It goes a step further from the autonomy of the EU legal order, which de-
mands member state participation in the execution of common policies (Opinion 1/76,
para. 11(b))° by limiting participation in decision-making procedures to the member
states only. Although the purpose of decision-making autonomy is similar to the auton-
omy of the EU legal order, it operates in a different dimension and protects a different set
of interests.

II. Application and Justifications of Decision-Making Autonomy: Effectiveness and
Reciprocity

The ultimate purpose of the EU’s decision-making autonomy is supposedly manifold.
First, similarly to the autonomy of the EU legal order, it serves the purpose of ensuring
effectiveness. Second, and partly related to the former, it intends to retain the distinction
between member states and non-member states, marking differences in the commitment
to and investment in the EU project. Whereas the autonomy of the EU legal order seeks
to safeguard the legal order from existential threats emanating from international law or
from the member states, decision-making autonomy safeguards the exclusivity of mem-
bership and, thereby, the sacrifices made and risks assumed by the member states as the
committed members of the club.

Similarly to the autonomy of the EU legal order, unity and effectiveness also apply to
upholding the Union’s decision-making autonomy. Maintaining the effectiveness of the
EU’s decision-making was the key justification for decision-making autonomy prior to
the conclusion of the EEA Agreement. In his 1987 speech, De Clercq declared that the
future co-operation of the Community with the EEA EFTA states must be based on three
principles: First, ‘Community integration comes first’; second, ‘the Community’s
decision-making autonomy must be preserved’ for the purposes of finalising the internal
market in the planned timeframe without delays caused by the inclusion of non-member
states in the decision-making processes (De Clercq 1987, pp. 5-6). As a third point, De
Clercq highlighted concerns about the balance between benefits and obligations because
the EFTA states would not share the same ‘Community discipline and solidarity’ as the
member states (1987, pp. 7-8). De Clercq’s speech illustrates the limits of EU integration,
which, to a large extent, lie in the status of membership: the integration of third countries
is encouraged but not at the expense of integration within the Union (Eliassen and
Sitter 2003, p. 130).

6Opini0n 1/76 European Laying-up Fund for Inland Waterway Vessels EU:C:1977:63.
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De Clercq’s reference to Community integration was based on an assumption that the
participation of countries who are not bound by the EU’s supranational principles would
cause undue delays in the law-making processes and, thereby, render the Community’s
procedures less efficient. Initially, ‘common decision-making’, or ‘osmosis’ between the
Community and the EFTA pillars, had been envisaged in the form of joint decision
adopted by a joint body allowing both sides to preserve their decision-making autonomy
throughout the decision-shaping process (Delors 1989). The plan was discarded during
the negotiations, especially by the Community but also by the EFTA countries who
wished to preserve their decision-making autonomy from the supranational Community
system (Holter 2017, p. 5).

Amongst all third countries, the EEA EFTA states enjoy the most extensive set of par-
ticipation rights in the making of EU acquis. The EEA was set up as a sphere of ‘comfort-
able duality’ where non-member states were given the opportunity to participate in the
common undertaking during the informal stages preceding the official adoption of EU
acquis without, however, deciding on its ‘nature, scope, development or authoritative in-
terpretation” (Magen 2007, p. 388). The involvement of the EEA EFTA states in
decision-shaping (Gstohl and Frommelt 2023) means that all parties are able to preserve
their decision-making autonomy albeit at different stages and in different venues — the EU
in the Council and the EEA EFTA states in the EEA Joint Committee and in the national
parliaments.

The question of third countries’ stake in the process of developing EU law and policies
has maintained its relevance since the creation of the EEA. In 2002, Romano Prodi, the
former President of the European Commission, proposed the inclusion of the
neighbourhood countries in a Common European Economic Space short of, but not ex-
cluding, membership on the basis of ‘sharing everything with the Union but institutions’
(Prodi 2002). Inherently, this plan did not include participation in the decision-making
processes.

Brexit has provided another stark perspective on De Clercq’s balancing act between
third country participation and exclusion, and the fair balance between the rights and ob-
ligations of the member states. During the withdrawal process, up until formally leaving
the Union on 31 January 2020, the UK enjoyed full participation rights in the Union’s in-
stitutions whilst heading towards separation rather than (further) integration. The transi-
tion period arrangements and post-Brexit relationship have raised similar issues of third
country inclusion as regarding the EEA. The aim of the Brexit arrangements has not been
to integrate the UK in the EU but, on the contrary, to maintain a distance between the
parties. During the Brexit negotiations, concerns were raised as to the ‘cohesion and legit-
imacy’ of the EU legal order, suggesting that as a third country, the UK should not be
granted more advantageous treatment than a member state (Dougan 2020, p. 638). The
European Council recalled the balance of rights and obligations, ensuring a level playing
field, preserving the integrity of the Single Market, and the autonomy of the Union’s
decision-making (European Council 2018, para. 7). Allowing for an imbalance in the
EU-UK relationship would conflict with reciprocity, which is a basic premise of EU
membership, and challenge the Union’s relations with other associated third countries
(Dougan 2020, p. 638).

Throughout the withdrawal process, a firm distinction was made between the EU
member states and the UK as a country no longer enjoying membership status (European

© 2023 The Authors. JCMS: Journal of Common Market Studies published by University Association for Contemporary European Studies and John Wiley & Sons
Ltd.

858017 SUOWILIOD 3AIIER.D 3qedtdde 8y} Aq pauseAob 88 SSo1Le VO ‘SN 0 Sa|nJ 10} Ae1q1T8UIUO AB]IM UO (SUOIPUOD-PUR-SLLBYWI0D A3 1M AfeIq 1 [BulUO//SdNY) SUOIIPUOD pue SWB | 8U138S *[£202/0T/02] Uo ArigiTauluo A8|im ‘Bulupeieg suekIS Aq 6SET SWOITTTT 0T/I0p/W0d"AB| 1M Afiq1pul|uoj/sdiy woiy papeojumod ‘9 ‘€202 ‘96589 T



1628 Marja-Liisa Oberg

Council 2018; Official Journal of the EU 2020). During the transition period, the UK
retained most of the rights and obligations of a member state but pursuant to Article 7
of the Withdrawal Agreement, no longer participated in or nominated or elected members
of the EU institutions, nor participated in the decision-making of the Union bodies, offices
and agencies and expert groups (Council of the European Union 2018, para. 18; European
Council 2017). The EU, thereby, safeguarded its decision-making autonomy. By way of
derogation, pursuant to Article 128(5) of the Withdrawal Agreement (Official Journal
of the EU 2019), during the transition period, representatives or experts of or designated
by the UK could, upon invitation, exceptionally attend meetings of expert groups, and
bodies, offices or agencies when the discussions concerned individual acts to be ad-
dressed during the transition period. The presence of the UK was necessary and in the in-
terest of the Union, in particular for the effective implementation of Union law during the
transition period without voting rights (Jonsdottir 2023). Post-Brexit, the UK no longer
enjoys access to the Union’s decision-making procedures. As in the case of the EEA,
co-operation arrangements between the EU and the UK are a source of tension, such
as concerning third country contributions to Common Security and Defence Policy oper-
ations. In the latter, third countries have been critical of being rendered ‘second-class
stakeholders’ with restricted access to information and involvement in the planning and
decision-making procedures (Tardy 2014, p. 4). In terms of involvement, the UK’s ambi-
tions were higher. Regarding agencies, for example, the UK proposed ‘associated mem-
bership’, or a kind of ‘third country plus status’ (Ott , p. 255), whereas none such had pre-
viously been granted to the EEA EFTA states (Oberg 2019). The bid was unsuccessful
(Kaeding 2021), confirming the prominence of decision-making autonomy.

III. The Rationale of Decision-Making Autonomy: Cost of Membership

Decision-making autonomy is a compound concept building on the cumulative effects of
the loss of sovereignty and shared trust. The loss of sovereignty is the principal cost of EU
membership justifying the possibility to influence the Union’s law and policies
(Gstohl 1994, p. 335) via participation in the EU’s decision-making procedures. There
is no clear indication of how much sovereignty must be lost to justify a country’s inclu-
sion in decision-making. The formal threshold is membership, which is the culmination of
the accession process — a lengthy rite of passage during which candidate countries prove
their loyalty, commitment and trustworthiness by conforming with EU values and stan-
dards and adopting the broad spectrum of EU acquis in order not to undermine the
EU’s ‘policy-making capacity’ (Schimmelfennig and Winzen 2020, p. 169). Candidate
countries must also demonstrate the ability to contribute to the Union’s budget, policies
and programmes to, ultimately, be unanimously approved by the EU institutions and
the member states. The EU’s ‘marriage contract’ (Delors 1990, p. 9) is comprehensive
and includes the aims and principles enshrined in the EU Treaties, the foundational prin-
ciples of direct effect, primacy and state liability, and the future development of the en-
tirety of the Union’s policies.

Association agreements feature certain similarities with the accession process in terms
of the long negotiation period compelling decisiveness with regard to choosing the Euro-
pean path. Associated third countries, too, make investments when aligning with EU law
and policies and take risks, not least by choosing the European path over competing
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alliances. However, their overall set of obligations is not commensurable to membership.
For equal say, third countries must have an equal stake in important common issues that
require collective decision-making (Christiano 2010, pp. 130—131). The EEA Agreement
and the Political Declaration emphasise the aim of the relationship between the EU and
the EEA EFTA states and the UK to be based on ‘equality and reciprocity and of an over-
all balance of benefits, rights and obligations’ (Recital 4, Preamble of the EEA Agree-
ment), and ‘a balance of rights and obligations [which] must ensure the autonomy of
the Union’s decision making [...]" (Official Journal of the EU 2020, para. 4), respectively.
The commitment of the EEA EFTA states, for example, to the range of EU acquis is lim-
ited, as is their loss of sovereignty despite the ‘self-inflicted hegemony’ (Eriksen and
Fossum 2015b). The objectives of the ‘dynamic and homogeneous’ EEA legal order (Re-
cital 4, Preamble to the EEA Agreement), the replication of some of the foundational prin-
ciples of the EU legal order by the EFTA Court (Baudenbacher 2013) and the
quasi-automaticity of the transferral of the acquis make the EEA move in the same direc-
tion but not in the same lane as the EU. The regulatory co-operation between the EU and
the UK is significantly more modest.

The second broad aspect of the cost of membership besides the loss of sovereignty is
mutual trust. The EU constitutes a community of ‘political trust” (Brouwer 2016, pp. 61—
62), which binds together political actors and member state representatives in the EU in-
stitutions. Participation in the trust community is directly connected to the loss of sover-
eignty via mutual recognition — the obligation to accept rules, decisions and judgments
from other member states as equivalents and collaborating in their enforcement
(Lavenex 2007, p. 765) without participating in their making. Participation in
decision-making procedures instrumentalises mutual trust between the member states
and serves as compensation for the loss of sovereignty (Schimmelfennig 2015) as well
as the risks associated with the unanticipated future developments of the integration pro-
cess. Countries that fail to demonstrate a similar level of trust towards the existing mem-
ber states or are not perceived by the latter as sufficiently trustworthy are excluded from
involvement in common decision-making.

The principle of mutual trust further connects the Union’s decision-making autonomy
to the essential elements of the EU legal order. In Opinion 2/13, the CJEU established that
the essential characteristics of EU law have led to a ‘structured network of principles’ and
‘mutually interdependent legal relations binding the EU and its Member States, and its
Member States with each other’ (para. 167). These characteristics are based on the set
of common values enshrined in Article 2 TEU, which justify the existence of mutual trust
between the member states (Opinion 2/13, para. 168). Trust is a cornerstone of EU inte-
gration: It helps overcome diversity in the construction of a political community
(Klingemann and Weldon 2013, p. 458) and balances responsibilities (Vajda 2019, p.
19). Articles 49 and 2 TEU condition Union membership to adhering to the Union’s ‘con-
stitutional identity’ (Besselink 2017, p. 129) and to a commitment to promote the com-
mon values (European Council 1993). Albeit a ‘journey to the unknown’
(Mitsilegas 2006, pp. 1281-1282), mutual trust within the EU is managed (Gerard and
Brouwer 2016, p. 19). Mutual trust is furthermore not ‘blind’ or absolute (Lenaerts 2017;
Prechal 2017, p. 85) as it relies on the ‘trust safeguards’ of shared values, institutions and
a legal framework that includes tolerance for exceptions from common policies
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(Gerard 2016, p. 79). A potential lack of common values reduces expectations on mutual
trust, hence the exclusion of outsiders from formal decision-making.

Throughout history, the member states’ rule of law records have challenged mutual
trust within the EU to its limits. The ultimate sanction for disobedient member states is
provided in the Article 7 TEU procedure of suspending certain rights deriving from the
Treaties, including the voting rights of the representative of the government of a member
state engaged in a serious breach of the values of the Union as provided in Article 2 TEU.
The procedure underscores the central value of voting rights: the possibility to influence
the content of common rules and policies must be based on a foundation of trust. Differ-
ently from the external context, however, the potential exclusion of member states from
decision-making in the Council is the extreme action, limited to the very specific
decision-making procedure in the Council and not in the other institutions, and is politi-
cally nearly impossible to enforce (Kochenov and Pech 2015, p. 517). Once an EU mem-
ber, a state is embraced by mutual commitment towards other member states, which is ex-
emplified by the fact that no immediate sanction — and especially not expulsion — follows
a member state’s breach against rule of law principles. Prior to triggering the ‘nuclear op-
tion’ of Article 7 TEU, recourse is had to other methods such as persuasion (Kochenov
and Pech 2015, p. 516), suggesting that membership constitutes a formal entry ticket into
the EU’s trust community. Membership rests on the foundation of assumption of strong
loyalty and trust amongst the member states, which is tested prior to accession and ac-
cepted during membership (Cremona 2005, p. 19).

The EU’s trust community is not monolithic. Many different trust communities exist
along the patterns of variable geometry (de Witte 2018, p. 228) and differentiated integra-
tion (Brouwer 2016, p. 64). For example, member states with negotiated opt-outs from
EU policies are excluded from, and member states involved in enhanced co-operation in-
cluded in the respective trust communities. The multitude of trust communities in itself is
not detrimental to mutual trust within the EU. Insofar as variable geometry is politically
accepted on membership level, formal mutual trust (Brouwer 2016, p. 62) is not adversely
affected. Neither is the EU’s trust community exclusive to membership; it can be ex-
panded and the decision-making venues opened to third countries (Brouwer 2016, p.
65). However, integrating third countries into the trust community can also pose chal-
lenges rendering third country entry into the trust community accompanied by participa-
tion in decision-making less than self-evident.

The minimum base of values shared between the EU, the EEA EFTA states and the
UK is enshrined in membership in the Council of Europe. This is complemented by the
proclaimed ‘proximity, long-standing common values and European identity’ (Recital 2,
Preamble of the EEA Agreement), and the common values and interests that ‘arise from
their geography, history and ideals anchored in their common European heritage’ (Official
Journal of the EU 2020, para. 3). Yet, the common values and European heritage only
compensate for the lack of mutual trust embedded in membership to a certain extent.
The future relationship between the EU and the UK was not seen as capable of amounting
to the rights and obligations of membership (Official Journal of the EU 2020, para. 5).
The same reasoning is apparent in the case of the EEA where deep co-operation notwith-
standing, the EEA EFTA states are not regarded as members of the EU as a club for the
truly committed with the accompanying participation rights. To exemplify, co-operation
between the EU and the third countries concerned often takes place in the EU’s core
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policy areas, such as the internal market and the Area of Freedom, Security and Justice
(AFS]J) (Eliassen and Sitter 2003, p. 126). In these instances, a third country’s sovereignty
has been limited to the extent of participation in the policies, which can, for example, in-
clude elements of mutual recognition. However, this does not formally justify the EU’s
abandonment of decision-making autonomy. On the contrary, member states that
opt-out from common policies, too, are excluded from decision-making. A similar case
in point is the UK’s former opt-out from Schengen co-operation and the subsequent re-
fusal of the EU to allow the UK to participate in Frontex. In Case C-77/05 UK v Council,’
the CJEU established that the UK’s participation in the adoption of the Frontex Regula-
tion pursuant to the Schengen Protocol is conceivable only if the UK adopted the relevant
Schengen acquis (para. 62). In the context of this policy area, the CJEU recognised a
package of rights and obligations from which no cherry-picking can be allowed. This
builds on an understanding of a shared cost of membership and the accompanying
privileges.

In comparison with associated third countries, member states with opt-outs are still
conceived as ‘insiders’ rather than ‘outsiders’. By way of analogy, it is possible to imagine
the existence of trust communities across the Union’s borders comprising both member
and non-member states. The prerequisites for such trust communities would be partial
loss of sovereignty and the sharing of common values as a minimum base for mutual
trust. Sovereignty costs can be assumed by third countries in the accession as well as as-
sociation processes but are not applicable to a withdrawing member state. Common
values, which in the EU are an assumption based on Article 4(2) TEU (Lenaerts 2017,
pp. 808—809), can be shared by acceding and associated countries, as well as withdrawing
member states where the formal guarantees are either not yet applicable, possibly not ap-
plicable to a sufficient degree, or no longer applicable. The privileged membership status
upholds the EU’s decision-making autonomy whilst preserving the direct influence on EU
law and policies for the truly committed (Nic Shuibhne 2019, p. 38).

As discussed throughout this Special Issue, third country influence on the EU legal or-
der is not strictly confined to the formal decision-making or decision-shaping procedures
but includes more indirect forms of influence that feed into the common Union system
based on mutual trust. To that extent, trust in (certain) third countries is embedded in that
form of political co-operation and becomes an important vehicle thereof. This can have
important consequences for the concept of autonomy in its dual appearance. The auton-
omy of the EU legal order is safeguarded primarily by the CJEU reviewing institutional
arrangements found in envisaged or existing agreements. Beyond CJEU scrutiny and in
the face of indirect third country influence on EU law and policies, one can ask what role
the autonomy of the EU legal order will play. Rather than the CJEU, the task of guarding
the autonomy of the Union’s political order of which decision-making is a part is seized
by the political actors.

IV. What Kind of Decision-Making Autonomy for the Union?

Conflicts of sovereignty are central to regional integration, but instead of dealing with
questions about the transfer of member state sovereignty to a supranational level and its

"Case C-77/05 UK v Council EU:C:2007:803.
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divisibility (Saurugger and Terpan 2019, p. 903), third country (partial) integration in the
EU’s policies gives rise to another kind of sovereignty conflict. In that conflict, balance
must be found between mutual sovereignty claims of the third countries that lack a pos-
sibility to influence the content of the norms, which are transferred to their legal orders
in a quasi-automatic fashion, on the one hand, and the EU and its member states, on
the other. In the EU context, maintaining decision-making autonomy whilst seeking to
be an effective norms exporter towards a variety of associated and other third countries
leads to a battlefield of claims of sovereignty. On the battlefield of sovereignties, it may
be queried whether there is room for Magen’s comfortable duality. The situation is most
comfortable for the Union. For the EEA EFTA states, it is convenient insofar as balance is
upheld between their wish to participate in the internal market and the unwillingness to
invest in the broad spectrum of EU policies and their, partially unforeseen, future devel-
opments. By participating in the internal market, associated non-member states reinforce
the attractiveness of the EU and thereby contribute to the success of the common
European project.

Overall, the EU is considered an effective gatekeeper and preserver of the Union’s for-
mal decision-making autonomy (Bekkedal 2019; Téro 2010; Wessel 2019). In this form,
decision-making autonomy is a strongly protective form of autonomy lacking develop-
ment in scope and time. These characteristics can also be applied to the ‘selfish Court’
(de Witte 2014) interpretation of the autonomy of the EU legal order, or the CJEU’s keen-
ness to control the relationship between itself and the ECtHR (Rosas 2020, p. 47).
Bekkedal has claimed that unless decision-making autonomy is applied less stringently,
the EU will not be very accessible to outsiders (2019, p. 386). The claim is a truism inso-
far as the aim of decision-making autonomy is precisely to retain the exclusive access to
the Union’s decision-making procedures to the group of the committed. From the EU’s
perspective, treating third countries as outsiders (Bekkedal 2019, p. 415) is not a flaw
in the system but a fundamental policy choice intended to safeguard the Union’s political
edifice and the exclusivity of membership. Overall, decision-making autonomy is less
concerned with protecting the EU’s decision-making from foreign actors but with
protecting a privilege. The privilege provides a payoff for those devoted to the common
project that pay with their sovereignty, act in a spirit of loyalty (Article 4(3) TEU) and as-
sume the risks of supranational decision-making where decisions are occasionally
adopted against one’s approval (Dehousse and Weiler 1990, p. 250). With reference to
the theory of exit and voice (Hirschmann 1970; Weiler 1991), the EEA EFTA states adopt
EU acquis in a quasi-automatic manner but make use of exit (non-membership) rather
than voice (participation in decision-making). The principle of autonomy of the EU legal
order specifically keeps third countries at an arm’s length, underscoring the insider/out-
sider distinction in the EEA. Brexit, on the other hand, is strongly focused on the UK
regaining sovereignty. The privilege is reversed — the UK wishes to preserve its autonomy
as a privilege but lacks the proper justification in terms of loss of sovereignty and mutual
trust.* Regardless of the remaining ties with the Union, especially as illustrated by the
Northern Ireland Protocol (Phinnemore 2023), the symbolic gesture of (Br)exit defeats
any arguments for compensation by means of participation in the Union’s decision-
making.

8The author owes this insight to Sandra Lavenex.
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Decision-making autonomy could also be conceived as a flexible notion that would al-
low for a dynamic development of EU—third country relations. A flexible concept of ‘stra-
tegic’ decision-making autonomy could allow for third country participation in the mak-
ing of EU law and policies where necessary for achieving policy goals such as the
expansion of certain Union policies beyond the Union’s borders. Examples could include
the internal market or policies within the AFSJ, such as the Schengen or Dublin systems
where third country participation is already well established. Speaking against a flexible
notion of decision-making autonomy is the fact that the concept is not primarily
court-developed but interpreted and applied by political actors. The latter are more capa-
ble than the CJEU in finding an appropriate balance within the concept between the
Union’s contrasting policy needs — the foreign policy goals of integrating third countries
via exporting EU norms, and the need to protect the exclusivity of membership. Because,
in practice, in the course of this balancing act, decision-making autonomy is for the most
part strictly upheld, it is likely that politically, the current application of decision-making
autonomy is considered by the EU to be uncontroversial and unproblematic.

The examples of indirect forms of third country influence presented in this Special Is-
sue show that the Union’s decision-making autonomy is stringent, but limited. The
question of flexibility in the framing and application of the concept of the Union’s
decision-making autonomy ultimately boils down to whether more external differentiated
integration is desired and flexible tools to accommodate it needed. In broad terms, it
speaks to the balancing between ‘the unity of the EU and the unity of Europe’ in Euro-
pean integration (Schimmelfennig and Winzen 2020, p. 179) insofar as
decision-making autonomy challenges the formal borders of EU membership and access
to formal decision-making for the benefit of more expansive norms export and
cross-membership participation in EU policies. There are many categories of external dif-
ferentiated integration tailored for the neighbouring countries’ positions on the EU’s inte-
gration scale, accommodating for the third countries’ individual situations in relation to
(non-)membership, including in the accession process. Removing the protective shield
of decision-making autonomy to open for further expansion of the non-membership cat-
egory could, however, lead to ‘devaluing the currency of EU membership’ (Fossum 2023).
The cost of membership could no longer be balanced against the privileges thereof which
include the voice in the making of the Union’s laws and policies. In turn, disincentivising
membership could lead to a loss of the strong core of member states driving the further
development of the Union’s policies.

Conclusions

In its many forms, the Union’s concept of autonomy is a protective notion aimed at con-
trolling external, non-EU influence on the Union’s legal and political order by either the
international community, third countries or the member states. The Union’s
decision-making autonomy shares similarities with the widely discussed autonomy of
the EU legal order. Yet, compared with the autonomy of the EU legal order,
decision-making autonomy occupies a different space — the EU’s political order; is
guarded by different players — the political actors rather than the CJEU; and, beyond
the purpose of ensuring the effectiveness of EU policies, aims to preserve the member
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states’ investment, commitment and risk-taking vested in EU membership in the EU as a
value-based organisation conditioned by mutual trust.

Third countries’ adoption of EU rules entails economic benefits as well as sacrifices in
terms of sovereignty loss. The impossibility to influence the content of those rules consti-
tutes a recurring point of criticism, specifically regarding the ‘hegemonic relationship’ be-
tween the EU and associated third countries ‘not by intent’ but by ‘complex interdepen-
dence and the European integration process’ (Eriksen and Fossum 2015a, p. 3).
Whether that hegemonic relationship should be dissolved by granting the third countries
participating in the EU’s policies and adopting EU rules a formal possibility to influence
their making depends on whether ‘borderland differentiated integration’ — partly in and
partly out — is a desirable form of both EU integration and the EU’s norms export to
non-member states.

On the one hand, a flexible notion of decision-making autonomy that allows for some
degree of formal participation in the making of the EU acquis would mitigate the demo-
cratic deficiencies of third country integration without membership in the EU’s policies. It
would offer more flexibility in the integration of the ‘maverick’, reluctant rich countries
(Schimmelfennig and Winzen 2020, p. 6), in particular, whereas the final goal of less
wealthy neighbourhood countries would rather be membership. On the other hand, the
key justification for upholding the Union’s decision-making autonomy and, thereby, the
exclusivity of membership is the incomparable scope of commitment to the EU project
in its entirety, by the EU member states and third countries, respectively. Relaxing the
Union’s decision-making autonomy would pierce the concrete wall of membership, dilut-
ing the distinction between insiders and outsiders and, possibly, reducing the attractive-
ness of membership leading to increased disintegration. Insofar as the lessons of Brexit
have taught that the latter is politically undesirable, decision-making autonomy seems
to be here to stay.
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